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RULES  OF  PRACTICE 


FOR  THE 


COUNTY    COURTS    IN    ENGLAND. 


Wrekbas  b^  an  let  made  and  passed  in  the 
snsioD  of  parliament  held  in  the  9th  Se  lOth  years 
of  the  reign  of  her  present  MigesW,  intituled,  "  An 
Act  for  the  more  easy  recovery  of  small  debts  and 
demands  in  England,"  it  is  amongst  other  things 
enacted,  that  fire  of  the  Jndges  of  the  Superior 
Courts  of  Common  Law  at  Westminster,  including 
&»  Lord  Chief  Jostice  of  the  Court  of  Queen's 
Bench,  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  or  one  of  the  said  Chiefs,  at 
the  least,  shall  hare  power  to  make  and  issue  all 
&e  general  rules  for  regulating  the  practice  and 
jnroeeeiiings  of  the  County  Courts  holden  under  the 
said  act ;  and  also  to  fivme  forms  for  every  pro- 
ceeding in  the  said  courts  for  which  they  shall 
think  it  necessary  that  a  form  be  provided ;  and 
also  for  keeping  ul  books,  entries  and  accounts,  to 
be  kept  by  the  clerks  of  the  said  courts,  and  from 
time  to  Cime  to  alter  any  such  rule  or  form,  and  that 
the  rules  ao  made,  and  the  forms  so  framed,  shall 
be  observed  and  used  in  all  the  courts  holden  under 
the  said  act. 

In  parsaaDce  of  snch  power  therefore,  it  is 
badly  ordered  that  the  following  be  the 

Bmkt  tf  Praetict  and  Farmt  for  the  Cmmty  Courts 
i»  England. 

I.  Every  plaint  must  be  entered  upon  application 
at  the  office  of  the  clerk,  pursuant  to  the  form  in 
the  plaint  book  in  the  schedule  to  these  rules 
annexed. 

IL  On  entering  the  plaint,  the  plaintiff  shall,  if 
the  sum  aooght  to  be  recovered  shall  exceed  BL, 
defiver  at  the  office  of  the  clerk  as  many  copies  of 
a  statement  of  the  particulars  of  his  demand  or 
canac  of  action,  as  ibeie  are  defendants,  with  an 
additional  copy  to  file :  Provided  always,  Uut  in  all 
caaea,  the  Judge,  in  his  discretion,  and  on  such 
tsims  as  he  may  think  fit,  may  adjourn  the  cause 
at  the  bearing,  for  the  delivery  of  a  statement  of 
pattiealars  or  further  particulars. 

IIL  At  the  time  of  entering  the  plaint,  the  clerk 
of  the  cooit  shall  give  to  the  plaintiff  a  note  according 
>•  tke  fam  in  the  said  schedule ;  and  no  money 


shall  be  paid  oat  of  court  to  the  plaintiff  unless 
on  production  of  such  note,  or  by  order  of  the 
Judge. 

IV.  The  summons  to  appear  to  a  plaint  shall  be 
issued  according  to  the  forms  in  the  schedule,  and 
shall  be  dated  as  of  the  day  on  which  the  plaint  was 
entered. 

V.  The  clerk  shall  annex  to  each  summons  to  be 
served,  one  of  the  copies  of  the  statement  of  the 
particulars  of  the  plaintiff's  demand  furnished  to 
him  pursuant  to  Rule  II.,  sealed  with  the  seal  of 
the  Court 

VI.  Every  such  summons  must  be  served  ten 
clear  days  before  the  holding  of  the  court  at  which 
it  shall  be  returnable. 

VII.  The  service  of  any  summons  to  appear  to  a 
plaint  must  be  either  personal,  or  by  delivering  the 
same  to  some  person  at  the  place  of  abode  or  the 
place  of  business  of  the  defendant 

VIII.  Where  a  defendant  shall  be  living  or 
serving  on  board  of  any  ship  or  vessel,  or  be  resid- 
ing or  quartered  in  any  barracks,  and  serving  Her 
Majesty  as  a  soldier  or  marine,  it  shall  be  sufiScient 
service  to  deliver  the  simimons  to  the  senior  officer 
on  board,  or  to  the  person  who  may  at  the  time 
have  charge  of  such  ship  or  vessel,  or  to  the  adju- 
tant of  the  corps,  or  any  officer  or  sergeant  of  the 
company  to  which  snui  soldier  or  marine  shall 
belong  or  be  attached. 

IX  Where  a  defendant  shall  be  working  in  any 
mine  or  other  works  carried  on  under  ground,  and 
the  bailiff  shall  not  be  able  to  serve  him  with  a 
summons,  aa  hereinbefore  directed,  it  shall  be  suffi- 
cient service  to  deliver  the  summons  to  the  engine- 
man,  banka-man,  or  other  persona  in  charge  of 
such  mine  or  works. 

X  Where  any  defendant  shall,  by  keening  his 
house  or  place  of  abode  closed,  or  by  violence  or 
threats,  prevent  any  bailiff  from  serving  the  sum- 
mons as  hereinbefore  directed,  and  such  summons 
shall  have  been  affixed  on  the  door  of  such  house 
or  place  of  abode,  or  otherwise  served  as  nearly  as 
may  be  according  to  the  mode  hereinbefore  directed, 
snch  service  shall  be  deemed  good  service. 

XI.  Provided  that  in  all  cases  where  a  summons 
to  appear  to  a  plaint  shall  not  have  been  served 
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personally,  and  the  defendant  shall  not  appear  at 
the  return  day,  it  must  be  proved  to  the  satisfaction 
of  the  Judge  that  the  service  of  such  summons  has 
come  to  the  knowledge  of  the  defendant  ten  clear 
days  before  the  said  return  day. 

XII.  Where  any  such  summons  has  not  been 
served  as  hereinbefore  directed,  the  Judge  may,  in 
his  discretion,  in  order  to  save  the  Statute  of  Limi- 
tations, direct  another  summons  or  successive 
summonses  to  be  issued,  bearing  the  same  date  and 
number  as  the  first  summons. 

XXII.  The  bailiff  who  serves  a  summons  to  ap- 
pear to  a  plaint  shall  indorse  on  a  copy  of  such 
summons  the  time  and  manner  of  the  service 
thereof,  and  shall  produce  such  copy,  so  indorsed, 
at  the  court  at  which  such  summons  shall  be  re- 
turnable, and  such  copy  shall  be  filed  by  the  clerk 
of  the  court 

XIV.  The  above  rules,  except  Rule  XI.,  as  to 
the  mode  of  service  of  summonses  to  appear  to  a 
plaint,  shall  apply  to  the  service  of  all  summonses, 
judgments,  orders,  notices,  and  process,  whatsoever, 

'  issuing  under  the  authority  of  the  said  act,  except 
where  otherwise  directed  by  the  said  act  or  any  rule 
made  under  the  authority  thereoC 

XV.  Where  the  defendant  pays  money  into  court, 
the  same  must  be  paid  into  court  five  clear  days 
before  the  return  of  the  summons. 

XVI.  If  the  plaintiff  elect  to  accept,  in  full  satis- 
faction of  the  debt  or  damages  claimed,  such  part 
thereof  as  shall  have  been  paid  into  court  by  the 
defendant,  and  shall  give  a  written  notice  to  that 
effect  to  the  clerk  of  Uie  court  and  a  like  notice  to 
the  defendant  by  serving  the  same  on  such  defen- 
dant personally  or  leaving  it  at  bis  place  of  abode 
or  business,  three  clear  days  before  the  return  of 
the  summons,  the  action  shall  be  discontinued,  and 
the  plaintiff  shall  not  be  liable  to  any  further  costs. 
But  in  default  of  giving  such  notice,  the  suit  will 
proceed ;  and  if  the  plaintiff  do  not  appear  at  the 
hearing,  he  shall  be  liable  to  pay  to  the  defendant 
such  costs  as  he  may  incur  in  appearing  to  try  the 
cause,  or  such  other  sum  of  money  as  the  Judge 
may  order. 

XVII.  Where  a  defendant  desires  to  set  off  any 
debt  or  demand  alleged  to  be  due  to  him  by  the 
plaintiff,  he  must  give  notice  thereof  in  writing  to 
the  clerk  of  the  court,  and  deliver  to  such  clerk 
two  copies  of  a  statement  of  the  particulars  of  such 
set-o^  five  clear  days  before  the  return  of  the 
summons. 

XVni.  The  clerk  of  the  court  shall  give  to  the 
plaintiff  a  notice  of  such  set-off,  according  to  the 
form  in  the  schedule,  in  manner  directed  by  the 
act,  together  with  one  of  the  copies  of  such  particu- 
lars of  set-off,  sealed  with  the  seal  of  the  court: 
Provided  always,  that  where  such  notice  shall  not 
have  been  given,  the  Judge  in  his  discretion,  and 
on  such  terms  as  he  shall  think  fit,  may  adjourn 
the  hearing  of  the  cause,  to  enable  the  defendant  to 
give  such  notice  such  number  of  days  before  the 
day  to  which  the  bearing  may  be  adjourned,  as  the 
Judge  shall  think  proper. 

XIX.  When  a  defendant  intends  to  rely  on  the 
special  defence  of  infancy,  coverture,  the  Statute  of 
Limitations,  or  his  discharge  under  any  statute 
relating  to  bankrupts,  or  any  act  for  the  relief  of 
insolvent  debtors,  he  shall  give  notice  thereof  in 


writing  to  the  clerk  of  the  court,  five  clear  days 
before  the  day  on  which  the  summons  is  retomable: 
Provided  always,  that  where  such  notice  shall  not 
have  been  given,  the  Judge,  in  his  discretion,  and 
on  such  terms  as  he  shall  think  fit,  may  adjourn 
the  hearing  of  the  cause,  to  enable  the  defendant 
to  give  such  notice  such  number  of  days  before  the 
day  to  which  the  hearing  may  be  adjourned,  aa  the 
Judge  may  think  proper. 

XX.  Every  notice  of  a  demand  of  a  jury,  where 
the  debt  or  demand  claimed  shall  exceed  SL,  must 
be  made  in  writing  to  the  clerk  of  the  court,  two 
clear  days  before  the  return  of  the  summons. 

XXI.  No  application  for  a  new  trial,  or  to  set 
aside  any  proceedings,  shall  be  made  subsequently 
to  the  court  at  which  such  trial  or  other  proceeding 
shall  have  been  had,  unless  the  party  making  such 
application  shall  have  given  a  written  notice  thereof 
to  the  clerk  of  the  court  at  his  office,  and  to  the 
other  party,  by  serving  the  same  personally  on  such 
party,  or  leaving  the  same  at  his  usual  place  of 

^  abode  or  business,  seven  clear  days  before  the  time 
of  holding  the  court  at  which  such  application  shall 
be  made, 

XXII.  Where  any  money  is  paid  into  court 
under  any  execution  or  order  of  ue  Court,  if  the 
clerk  receive  notice  from  any  party  of  his  intention 
to  apply  to  the  Court  to  set  aside  the  execution  or 
order  under  which  such  money  is  paid  into  court,  the 
clerk  shall  retain  the  same,  until  after  such  appli- 
cation has  been  determined,  or  until  the  Judge 
shall  otherwise  order. 

XXIII.  When  any  order  is  made  for  the  payment 
of  any  debt,  damages,  costs,  or  other  sum  of  money 
by  instalments,  such  instalments  shall  be  payable 
at  the  office  of  die  cl^k  of  the  court,  at  such  periods 
as  the  Court  shall  order;  and  if  no  order  be  made, 
then  the  first  shall  become  due  at  the  expiration  of 
one  calendar  month  tnm  the  day  of  making  the 
order,  and  every  successive  instalment  at  like 
periods  of  a  calendar  month  ttom  the  day  of  the 
previous  instalment  becoming  due. 

XXIV.  Where  any  cattle,  goods,  or  chattels 
taken  as  a  distress  for  rent  in  arrear,  or  damage 
faisant,  shall  have  been  replevied  by  the  sheriff  the 
party  at  whose  instance  such  replevin  shall  have 
been  made  shall  enter  bis  plaint  in  the  court  held 
under  the  authority  of  this  act,  for  the  district 
within  which  such  distress  may  have  been  made. 

XXV.  On  entering  a  plaint  in  replevin,  the 
plaintiff  must  specify  and  describe  in  a  statement 
of  particulars,  the  cattle,  or  the  several  goods  and 
chattels  taken  under  the  distress,  and  of  the  taking 
of  which  be  complains. 

XXVI.  All  actions  of  replevin  in  cases  of  distress 
for  rent  in  arrear,  or  damage  fiiisant,  shall  be  tried 
in  a  summary  way  as  other  actions  in  the  courts 
held  under  the  authority  of  this  act,  and  the  judg- 
ment therein,  in  ordinary  cases,  whether  for  plaintiff 
or  defendant,  shall  be  according  to  the  forms  in  the 
schedule,  or  to  the  like  effect. 

XXVII.  Execution  on  a  judgment  is  not  to  issue 
by  or  against  any  person  not  a  party  to  such  suit, 
without  a  plaint  and  summons  upon  the  judgment, 
the  proceedings  in  which  shall  be  the  same  as  in 
ordinary  cases. 

XXVIII.  Where  a  judgment  has  been  given  for 
or  against  a  person  deceased,  his  executors  or  admi- 
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niitnton  may  in  the  ume  muraer  sue  or  be  sued 
opoD  Um  judgment, 

XXIX.  TneordiDaryjadgmentagainitezecuton 
or  adraiDutraton  shall  be,  to  pay  the  debt  or  Ja> 
nuige*  and  costs  to  be  levied  out  of  the  goods  of 
the  deceased  in  their  hands,  and  as  to  the  costs, 
if  then  are  no  such  goods,  then  to  be  levied  out  of 
their  own  goods. 

XXX.  Where  the  defence  is,  that  executors  or 
administrators  have  fully  administered,  if  it  be  ad- 
judged by  the  Court  that  they  have  assets  not  ad- 
ministered, then  a  like  judgment  shall  go  as  in  the 
shore  case,  but  only  as  to  the  goods  of  the  deceased, 
to  the  amount  proved  to  be  in  their  hands,  and  of 
ssseta  qaaitdc  acciderini,  as  to  the  residue:  the 
judgment  as  to  costs  shall  be,  that  they  be  levied 
de  b»mu  tettatoru  ti,  ^.,  tt  $i  non,  de  bonit  pro- 
prm. 

XXXI.  If  the  sole  defence  by  executors  or  ad- 
ministrators be,  that  they  have  fully  administered, 
and  the  judgment  of  the  Court  is  for  the  defendants, 
it  shall  be,  that  the  amount  found  to  be  due  be  paid 
and  levied  out  of  the  assets  of  the  deceased  qumdo 
aedderint,  and  the  costs  shall  be  in  the  discretion  of 
the  Judge. 

XXXII.  When judgmenthasheen  (^ven  against 
executors  and  administrators,  that  the  amount  be 
levied  upon  assets  of  the  deceased  quando  acciderhU, 
the  plaintiff  may  at  any  time  proceed  by  plaint 
against  them,  suggesting  that  assets  have  come  to 
their  hands,  and  the  Court  shall  proceed  and  give 
judgment  thereon,  if  for  the  plaintiff,  as  in  Rule 
XXIX.,  and  if  for  the  defendants,  they  shall  be 
entitled  to  their  costs. 

XXXIII.  Where  judgment  has  been  given  that 
the  debt  (or  damages)  and  costs  be  levied  de  bonit 
tataloris,  and  the  plaintiff  complains  that  the 
defendimts  have  been  guilty  of  a  devailaeil,  inas- 
much a*  no  goods  of  the  deceased  are  forthcoming 
to  satisfy  the  execution  issued,  then  a  summons 
may  be  taken  out  in  the  form  given  in  the  schedule, 
or  to  Ae  like  effect,  and  thereupon,  as  in  ordinary 
cases,  die  Court  shall  proceed  to  the  hearing  and 
judgment,  and  if  judgment  be  given  against  such 
executors  or  administrators,  then  it  shall  be  that 
they  pay  the  debt,  or  damages  and  costs,  to  be  levied 
dt  bnat  tt$laton»  n,  SjC^  tt  si  mm,  de  bonU  propriit. 

XXXrV.  Where  in  an  action  against  executors 
or  administrators,  the  defence  is,  that  they  are  not 
executors  or  administrators,  or  it  is  founded  on 
some  matter  or  thing  arising  since  the  death  of  the 
testator  or  intestate,  ex.  gr.  a  release  to  the  defen- 
dants, if  the  judgment  of  the  Court  be  against  them, 
it  shall  be,  that  the  debt,  or  damages  and  costs,  be 
levied  and  paid  de  ivnit  teitatoru  ti,  S;c.,  et  ti  mm, 
de  bonit  prapriit, 

,  XXXV.  The  Judge  shall  in  each  case  order  what 
Dumber  of  witnesses  shall  be  allowed  on  taxation  of 
coata,  the  allowance  for  whose  attendance  shall  he 
according  to  the  scale  in  the  schedule,  unless 
otherwise  ordered,  but  in  no  case  to  exceed  such 
scale. 

XXXVI.  All  cosU  shaU  he  taxed  by  the  clerk  of 
the  court. 

XXXVII.  No  warrant  of  execution  or  commit- 
mrut  shall  he  executed  after  the  expiration  of  two 
calendar  months  from  the  date  thereof. 

XXXVIII.  Every  summons  for  a  party  to  ap- 


pear to  be  examined  upon  oath,  pursuant  to  the 
98th  section  of  the  said  act,  shall  be  served  not 
less  than  three  clear  days  before  the  day  on  which 
the  party  is  required  to  appear  to  such  summons : 
Provided  always,  that  service  of  such  summons 
at  any  time  before  the  time  app<Huted  for  the  ap- 

?earance  of  such  party,  may  be  deemed  by  the 
udge  to  be  good  service,  if  it  shall  be  proved  to 
his  satisfaction  that  such  party  was  about  to  remove 
out  of  the  jurisdiction  of  the  court. 

XXXIX.  Where  any  claim  shall  he  made  to  ot 
in  respect  of  any  goods  or  chattels  taken  in  execu- 
tion tmder  the  process  of  any  court  holden  under 
the  authority  of  the  said  Act,  or  in  respect  of  the 
proceeds  or  value  thereof,  by  any  landlord  for  rent, 
or  by  any  person  not  being  the  party  against  whom 
such  process  has  issued,  and  summonses  have  been 
issued  on  the  application  of  the  officer  charged  with 
the  execution  of  such  process,  such  summonses 
shall  be  served  in  such  time  and  manner  as  herein- 
before directed  for  a  summons  to  appear  to  a  plaint, 
and  the  claimant  shall  he  deemed  the  pluntiS^  and 
the  execution  creditor  the  defendant;  and  the 
claimant  shall,  five  clear  days  before  the  day  on 
which  the  summonses  are  returnable,  deliver  to  the 
said  officer,  or  leave  at  the  office  of  the  clerk  of  the 
court,  a  particular  of  any  goods  or  chattels  alleged 
to  be  the  property  of  the  claimant,  and  the  grounds 
of  his  claim,  or  m  case  of  a  claim  for  rent,  of  the 
amount  thereof,  and  for  what  period  the  same  is 
claimed  to  be  due. 

XL.  The  clerk  of  every  court  shall  keep  the 
several  books,  and  in  the  form  in  the  schedule. 

XLI.  Every  entry  in  such  hooks  shall  have  a 
number  prefixed,  corresponding  with  the  number 
of  the  plaint  to  which  it  refers.    * 

XLII.  The  clerk  of  every  court  shall  have  an 
office  at  each  place  where  the  court  of  which  he  is 
clerk  is  held. 

XLIII.  All  matters  or  things  required  to  be 
done  by  the  clerk  of  the  court  may  be  done  by  the 
clerk  of  the  court,  or  by  the  assistant  clerk  or  clerks 
provided  by  him. 

XLIV.  The  office  of  the  clerk  shall  be  open 
daily,  and  the  office  hours  shall  be  &om  10  o'clock 
in  the  morning  imtil  i  in  the  afternoon. 

XLV.  At  every  court,  or  at  such  other  times 
as  the  Judge  shall  require,  the  high  bailiff  shall 
deliver  a  statement  or  return,  pursuant  to  the  form 
in  the  schedule,  of  what  shall  nave  been  done  since 
his  last  return  under  every  process  of  execution  or 
commitment,  which  he  shall  have  been  required  to 
execute. 

XLVI.  Eight  days  before  the  day  of  the  holding 
of  the  court,  the  high  bailiff  shall  deliver  to  the 
clerk  of  the  court  a  list  of  all  summonses  to  appear 
which  shall  have  been  served,  and  the  clerk  shall 
forthwith  stick  up  such  list  in  his  office. 

XLVII.  Every  high  bailiff  required  to  execute 
any  warrant  of  execution  or  commitment  issuing 
out  of  any  other  court,  shall  make  a  return  to  such 
last- mentioned  court  forthwith  on  the  execution 
thereof;  and  if  he  shall  not  have  executed  such 
warrant,  he  shall  return  the  same  at  the  expiration 
of  two  calendar  months  from  the  date  thereof. 

XLVIII.  Every  bailiff  levying  or  receiving  any 
money  by  virtue  of  any  process  issuing  out  of  the 
rourt  of  which  he  is  bailiff,  shall,  within  three  days 
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after  th*  receipt  thereof  pay  over  the  lame  to  the 
clerk  of  inch  court 

XLIX.  If  any  high  bailiff  ihall  have  levied  or 
received  any  money  under  any  procesa  iaauing  out 
of  any  other  court,  he  shall,  within  three  dayt  ttom 
the  receipt  thereof,  pay  over  such  money,  retaining 
the  fee*  for  execution  thereof  to  the  high  bailiff  ^ 
inch  lait-mentioned  court 

L.  No  summons,  notice,  order,  or  other  proceu 
shall  be  served  on  Sunday,  Christmas-day  or  Good 
Friday ;  but  such  days  shall  be  counted  in  the  com- 
putation of  the  time  required  by  these  rules,  unless 
any  of  such  days  shall  be  the  last  day  of  such  time, 
in  which  case  it  shall  be  excluded  from  such  com- 
putation. 

I.I.  In  ease  of  proceedings  not  provided  for  by 
the  forma  in  the  schedule,  the  clerk  of  the  court 


shall  issue  the  necessary  process,  using,  where 
practicable,  the  forms  prescribed  in  the  schedule 
as  guides  in  fiaming  the  same. 

LII.  Wherever  &e  singular  number  ia  used  in 
these  rules  in  reference  to  persona  or  things,  it  shall 
be  understood,  when  necessary  to  give  fnfi  eflfoct  to 
the  rule,  to  mean  several  persons  or  things;  and 
evei^  word  importing  the  masculine  gender  shall 
in  like  manner,  when  necessary,  be  understood  to 
include  the  feminine  gender. 

FRED.  POLLOCK. 
WM.  WIGHTMAN. 
C.  CRESSWELL. 
W.  ERLE. 
E.  V.  WILLIAMS.* 
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WEARING  V.  8MITB. 


Bankntpt-^Certifieate — Ca.  sa. — Di»- 
charge  under  6^6  Viet.  c.  122.  «.  42. 

The  Court  hat  no  jurudietion  to  order  the 
diteharge  of  a  bankrupt  out  of  eu$tody  under 
5^6  Viet.  e.  122.  t.  42,  tueh  juriidietion 
being  given  bg  the  statute  to  a  "  Judge  of 
the  Comrt." 

A  fiat  had  issiied  against  the  defendant 
in  this  action  in  June  1846,  under  which 
his  certificate  was  allowed  by  the  Commis- 
sioner of  Bankrupts,  at  Bristol,  after  objec- 
tion made  and  evidence  offered  of  gambling 
by  the  defendant,  within  the  provisions  of 
5  &  6  Vict.  c.  122.  8.  38,  and  the  certifi. 
cate  was  afterwards  regularly  confirmed  by 
the  Court  of  Review.  The  defendant  was 
detained  in  execution  in  the  present  action, 
in  which  judgment  had  been  signed  before 
the  confirmation  of  his  certificate. 

On  the  7th  of  October  a  summons  was 
talcen  out  before  Erie,  J.,  calling  on  the 
plaintiff  to  shew  cause  why  the  defendant 
should  not  be  discharged.  In  answer  to 
-this  summons  affidavits  were  put  in,  that 
the  defendant  had,  on  two  distinct  occa- 
sions, lost  upwards  of  20/.  in  one  day  by 
gaming.  These  affidavits  being  unanswer- 
ed, Erie,  J.  dismissed  the  summons  on  the 
ground  that  the  certificate,  being  void  under 

Stw  Sbrie»,  XVI.— aB. 


the  38th  section  of  5  &  6  Vict  c.  122,  was 
no  protection  to  the  defendant. 

A  second  application,  by  summons,  was 
afterwards  made  before  the  same  learned 
Judge,  and  a£Sdavit8  were  then  tendered, 
negativing  the  charge  of  gambling.  The 
Judge,  however,  was  of  opinion  that  the 
case  having  been  already  disposed  of  on 
the  previous  summons,  be  could  not  again 
entertain  it. 

Watson  now  moved  for  a  rule,  calling  on 
the  plaintiff  to  shew  cause  why  the  defen- 
dant should  not  be  discharged  out  of  the 
custody  of  the  keeper  of  the  Queen's 
Prison.  He  contended,  that  it  would  be 
a  great  hardship,  in  a  case  where  a  bank- 
rupt had  already  received  his  certificate, 
and  after  opposition,  if  he  could  be  de- 
tained in  prison  upon  a  charge  which  the 
rules  of  practice  at  chambers  prevented  his 
answering. 

[Erle,  J. — No  opplication  for  an  ad- 
journment was  made  at  the  hearing  of  the 
first  summons,  nor  were  afiidavits  tendered 
negativing  the  gaming.] 

The  rule  is,  that  affidavits  in  reply,  can- 
not be  admitted.  But  even  if  the  gambling 
was  made  out,  still  this  is  not  a  question  to 
be  decided  on  a  motion  of  this  kind.  The 
meaning  of  the  act,  in  declaring  a  certificate 
void  in  certain  cases,  must  have  been  that 
it  should  not  be  a  valid  answer  to  an  action 
on  the  judgment,  not  that  it  was  to  be 
treated  as  void,  on  an  ex  parte  affidavit. 
B 
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The  production  of  the  certificate  entitles 
him  to  his  discharge. 

[Coleridge,  J. — Can  this  Court  now 
interfere  ?] 

Applications  to  a  Judge  at  chambers  to 
charge  stock,  under  1  &  2  Vict.  c.  110. 
8S.  14,  15,  have  been  reviewed  by  the  fiill 
court — Brown  v.  Bamford{X)t  Morris  v. 
Manesty  (2). 

[Coleridge,  J. — But  independently  of 
the  previous  application  to  a  Judge,  and 
treating  this  as  an  original  application,  has 
the  Court  any  jurisdiction  ?] 

The  defendant  is  detained  under  process 
issuing  out  of  this  court. 

Cur.  adv.  vult. 

Lord  Denhan,  C.J.,  on  a  subsequent 
day,  delivered  the  judgment  of  the  Court. — 
This  was  an  application  to  discharge  a 
bankrupt  out  of  custody,  behaving  obtained 
his  certificate,  after  an  inquiry  had  been 
gone  into  as  to  his  having  lost  201.  at  a 
sitting  by  gambling.  That  application  was 
met  by  an  affidavit,  and  dismissed ;  and  a 
second  application  was  made  and  re- 
fused. Application  is  now  made  to  us 
sitting  here;  but  we  think  that,  by  the 
42nd  section  of  5  &  6  Vict  c.  122,  no  power 
is  given  to  the  Court,  but  only  to  a  Judge 
of  the  Court.  We  have,  therefore,  in  this 
place,  no  jurisdiction.  We  wish  it  to  be 
understood  that  we  do  not  decide  this 
case  on  the  ground  that  a  Judge  having 
already  heard  the  case,  cannot  entertain  a 
second  application,  nor  on  the  ground  of 
merits ;  but  we  refiise  the  rule  on  the  ground 
of  our  having  no  jurisdiction. 

RuU  refuted. 


Bl.II.  COVBT.'^ 

1846.         >       CUTIS  V.  SDRRIIWE. 

Nov.  17.  ) 

Attorney — Privilege —  Fenue. 

In  order  to  entitle  an  attorney,  suing  in 
person,  to  retain  the  venue  in  Middlesex,  it 
is  not  necessary  that  he  should  state  in  the 
declaration  that  he  sues  as  an  attorney. 


(n  9  Mee.  &  Wels.  42 ;  1.0.   11  Law  J.  Rep. 
(M.S.)  Ezch.  S3. 
(2)  14  Uw  J.  Rep.  (ma)  Q.B.  285. 


The  venue  in  this  action  having  been 
originally  laid  in  Middlesex,  it  was  after- 
wards changed,  'on  the  usual  affidavit,  to 
Essex.  A  rule  was  afterwards  obtained  on 
behalf  of  the  plaintiff,  calling  upon  the 
defendant  to  shew  cause  why  the  rule  for 
changing  the  venue  should  not  be  discharged, 
on  an  affidavit  which  stated  that  the  plain- 
tiff was  an  attorney  of  this  court.  The 
plaintiff  was  not  described  as  an  attorney 
in  the  declaration,  but  it  appeared  that  the 
plaintiff  sued  in  person,  and  not  by  another 
attorney. 

Petersdorf  now  shewed  cause. — In  order 
to  entitle  an  attorney,  who  is  plaintiff  in  an 
action,  to  retain  the  venue  in  Middlesex,  it 
ought  to  appear  by  the  record  that  he  is  suing 
as  an  officer  of  the  court.  This  was  undoubt- 
edly so  before  the  Uniformity  of  Process  Act 
(2  Will.  4.  c.  89),— 1  TidePs  Prac.  656; 
and  the  only  question  is,  whether  it  is  still 
essential  that  this  fact  should  appear  on  the 
fece  of  the  record — Tagg  v.  Afaian(l)  and 
Parker  v.  Foughan  (2).  Though  an  attor- 
ney need  not  now  sue  by  attachment  of  pri- 
vilege, yet  he  must  sue  as  an  attorney,  and  if 
he  employs  another  attorney  to  bring  the  ac- 
tion for  him,  he  waives  his  privilege — Har- 
rington V.  Page  (3).  That  case  was  decided 
since  the  Uniformity  of  Process  Act,  and  is 
a  direct  authority  as  to  the  present  practice 
— Loteless  v.  Timms  (4).  It  is  not  sufficient 
to  shew,  by  affidavit,  that  he  is  an  attorney ; 
in  the  absence  of  a  statement  to  that  effect 
in  the  declaration,  the  defendant  has  a  right 
to  assume  that  the  plaintiff  waives  his  pri- 
vilege. 

fVilles,  in  support  of  the  rule. — It  does 
not  appear  in  either  of  the  two  cases  cited,  as 
occurring  after  the  passing  of  the  statute, 
that  the  action  was  not  commenced  prior  to 
its  passing ;  and,  besides,  in  both  of  them 
the  plaintiffs  sued  by  another  attorney,  and 
not,  as  here,  in  person.  Before  the  act, 
an  attorney  had  a  writ,  which  was  his  privi- 
lege; and  if  he  sued  by  that  writ,  and 
declared  as  an  attorney,  he  kept  his  privi- 
l^e ;  but  if  he  sued  in  any  other  manner, 
or  by  another  attorney,  he  lost  it.  Since  tlie 
statute  he  can  no  longer  sue  by  attachment 
of  privilege,  and  cannot  therefore  lose  his 

(1)  I  Bo(.&PuI.629. 

(2)  2  Ibid.  29. 

(3)  2  DowL  P.C.  164. 
<4)  8  Ibid  707. 
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privflege  by  sning  by  writ  of  summong, 
which  is  the  only  process  now  allowed ;  but 
in  order  to  keep  his  privilege,  he  must  still 
sue  in  person,  and  not  by  attorney.  Wright 
V.  Skinner  (5)  is  precisely  in  point  to  this. 
Areh.  Prae.  p.  47,  where  a  case  of  Wil- 
hughby  v.  Fenton  (6)  is  cited  for  this  very 
point. 

Patteson,  J. — Those  cases  seem  to  be 
the  nearest  authorities;  and  in  Wright  v. 
Skinner  the  very  point  appears  to  have  been 
taken.  I  do  not  see  why  the  attorney  is 
not  entitled  to  his  privilege  in  the  present 
case.  If  he  chose  to  sue  by  another  attor- 
ney, he  no  doubt  lost  his  privilege  both 
before  and  since  the  statute.  Originally 
he  was  bound  to  sue  by  attachment  of  pri- 
vilege ;  now  he  must  sue  by  writ  of  sum- 
mons, and  there  are  only  two  modes  left  bim 
of  declaring,  either  in  person  or  by  another 
attorney;  and  the  question  is,  whether,  if  he 
adopts  the  former  mode,  he  is  bound  to  de- 
scribe himself  as  an  attorney  on  the  record ; 
and  Wright  v.  Skinner  seems  to  go  the 
whole  length  of  deciding  that  he  is  not. 
The  presumption  is,  Siat  an  attorney 
suing  does  so  in  his  professional  cbaracter ; 
but  if  the  contrary  appears,  as  if  he  sues  by 
another  attorney,  that  presumption  ceases, 
and  be  loses  his  privilege.  The  rule  will 
therefore  be  absolute. 

Rule  absolute. 


} 


BUSBBIL  V.  SLACK. 


Batl  Court. 

1846. 

Nov.  16. 

Judgmenfasin  Case  of  Nonsuit — Peremp- 
tory Undertaking — Setting  aside  Trial-— 
Nullity. 

Where  plaintiff,  being  under  a  peremptory 
tmdertakimf  to  try  a  cause  before  the  sheriff 
witbim  two  months,  gave  notice  of  trial  for  a 
temrt  day  within  the  time,  but  no  causes 
were  them  tried  on  account  of  the  occurrence 
of  the  osMset,  and  the  plaintiff  then  gave 
matiee  of  trial  for  the  next  court  day,  which 
was  beyond  the  two  months,  and  obtained  a 
oerdiet.  In  the  subsequent  term,  the  Court 
refuted  to  give  judgment  as  in  case  of  non- 

(S)  1  Mee.  &  Well.  144;  s.  o.S  Lsw  J.  Rap. 
(■J.)  Ezdi.  89. 
(«)  3  JuriM,  104t. 


suit,  but  set  aside  the  trial,  as  had  without 
authority,  and  compelled  the  plaintiff  to  give 
a  peremptory  undertaking  to  try  within  a 
limited  time. 

This  was  a  case  of  a  writ  of  trial 
directed  to  the  sheriff  of  the  county  of 
Gloucester.  The  plaintiff  not  having  pro- 
ceeded to  trial  in  proper  time,  a  rule 
nisi  for  judgment  as  in  case  of  nonsuit 
was  obtained,  which  was  on  the  last  day 
of  Trinity  term  last  (June  12th)  dis- 
charged upon  a  peremptory  undertaking 
by  the  plaintiff  to  try  within  two  months. 
It  appeared  by  the  affidavit  that  the 
sheriff  had  held  courts  for  the  trial  of 
causes  on  the  13th  of  July  and  on  the 
10th  of  August;  on  the  17th  of  July  the 
plaintiff  gave  noUce  of  trial  for  the  10th  of 
August,  but  in  consequence  of  the  assizes 
for  the  county  being  held  on  that  day,  no 
causes  were  Uien  tried  before  the  sheriff. 
A  fresh  notice  of  trial  was  afterwards  given 
for  the  Slst  of  August,  which  was  the  next 
court  day,  at  which  time  the  cause  was  in 
fact  tried,  and  a  verdict  obtained  for  the 
plaintiff.  The  writ  was  not  returnable 
until  after  August  Slst. 

Woolrych,  in  this  term,  applied  for  a  rule 
absolute  for  judgment  as  in  case  of  nonsuit, 
as  the  cause  had  not  been  tried  according  to 
the  terms  of  the  undertaking, — the  trial 
which  had  in  &ct  taken  place  being  a  nullity. 

[Patteson,  J. — I  think  if  you  take  a 
rule,  you  had  better  take  one  to  shew  cause 
only,  and  in  the  alternative,  either  for  judg- 
ment as  in  case  of  nonsuit,  or  to  set  aside 
the  verdict  and  proceedings  at  the  trial.] 

A  rule  nisi  having  been  accordingly 
granted, — 

Pashley  now  shewed  cause. — It  appears 
that  the  trial  has  in  fact  taken  place,  and 
therefore  there  has  been  no  default.  It  is 
similar  to  a  case  where  the  plaintiff,  not 
having  taken  any  step  for  two  terms  after 
issue  joined,  afterwards  proceeds  to  trial, 
and  the  defendant  then  comes  and  applies 
for  judgment  as  in  case  of  nonsuit.  The 
statute  14  Geo.  2.  c.  17.  contemplates  cases 
where  no  verdict  has  been  obtained,  and 
unless  this  verdict  is  an  absolute  ntdlity 
the  motion  cannot  be  supported.  The 
application  must  be  founded  upon  the  fact 
of  a  default  existing  at  the  time  when  it 
is  made.     If  the  delay  was  shewn  to  havQ 
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arisen  from  any  improper  motive  there 
might  be  some  reason  for  the  motion ;  but 
here,  it  arises  from  causes  over  which  the 
plaintiff  had  no  controul,  and  he  has  done 
all  in  his  power  to  comply  with  the  under- 
taking. 

[Pattbson,  J. — The  plaintiff  might  have 
tried  at  the  first  court  day,  instead  of 
putting  it  off  to  the  last  moment.] 

The  plaintiff  had  the  whole  of  the  two 
months  to  try  the  cause.  Where  a  special 
jury  cause  is  not  tried,  because  neither 
party  prays  a  tales,  there  cannot  be  judg- 
ment as  in  case  of  nonsuit — Phillip*  v. 
Dance {1).  As  to  the  second  branch  of 
the  rule,  if  the  defendant  has  any  objection 
to  the  trial  he  ought  to  have  applied  at 
chambers  to  set  it  aside,  and  not  have 
waited  until  term  to  make  this  motion,  as  it 
is  at  most  a  mere  irregularity — Cox  v.  7W- 
loch  (2) ;  it  is  not  a  nuUity,  for  a  plaintiff 
has  a  right  to  try  at  any  time  he  pleases ; 
he  may  be  in  contempt  for  not  obtaining 
an  order,  but  that  does  not  avoid  the  tri^ 
itself.  But  the  undertaking  has  been  in 
fact  complied  with.  The  under-sheriff  did 
not  summon  any  jury,  or  try  any  causes  on 
the  10th  of  August,  for  which  notice  of 
trial  was  given.  That  is  a  sufficient  excuse 
for  not  trying  on  that  day,  and  the  plaintiff 
then  gave  notice  for  and  did  try  on  the 
next  court  day.  The  Court  has  no  power 
to  give  judgment  as  in  case  of  nonsuit 
where  an  actnal  trial  has  taken  place — 
Detmuin  v.  Bull  (3). 

[Pattksou,  J.  —  If  a  plaintiff,  being 
under  a  peremptory  undertaking  to  try  at 
the  Spring  Assizes,  enters  his  cause  at  the 
Summer  Assises,  I  think,  beyond  all  doubt, 
the  Court  could  set  aside  that  trial.] 

Woolryeh,  in  support  of  the  rule.  — 
Whether  the  trial  is  a  nuUity  or  not  depends 
upon  the  state  of  facts  existing  at  the  time 
when  it  took  place.  The  case  cited  of 
a  cause  being  made  a  remanet,  was  where 
the  de&ult  was  the  first  one,  and  not  where 
there  was  a  peremptory  undertaking.  It 
is  plain  that  this  trial  was  a  mere  nuUity. 
If  the  plaintiff  required  additional  time  to 

( 1)  9  B.  ft  C.  7e9 ;  «.  e.  7  Law  J.  Rap.  K.B.  SSS. 

(2)  1  Cr.  &  M.  6Sl ;  s.  e.  2  Uw  J.  Rap.  (n.s.) 
Ei«b.2SS. 

(8)  8  Ring.  4«9  ;  •.  e.  4  Uw  J.  Rap.  C.P. 
179. 


try  the  cause,  he  ought  to  have  applied  to 
the  Court  for  it ;  he  is  too  late  if  he  once 
allows  the  defendant  to  come  and  ask  for 
what  he  is  entitled  to  as  a  matter  of  right. 

[Patteson,  J.  —  There  is  a  case  of 
Negrete  v.  Martorel  (4),  where  the  trial 
took  place  under  circumstances  similar  to 
the  present,  and  the  Coun  set  aside  the 
verdict.  That  case  differs  only  from  the 
present  in  the  fact,  that  it  was  there  solely 
the  plaintiff's  fault  that  the  cause  was  not 
tried  within  the  time  allowed.] 

Manle,  J.  there  says,  that  the  plaintiff 
by  the  rule  undertook  that  a  court  should 
be  held  within  two  months. 

Patteson,  J. — Even  supposing  that  the 
party  might  be  entitled  in  strictness  to 
judgment  as  in  case  of  nonsuit,  I  could  not 
allow  him  to  have  it  absolutely ;  but 
I  should  enlarge  the  peremptory  under- 
taking, as  it  does  not  appear  to  have 
been  solely  his  fault  that  the  trial  did  not 
take  place  within  the  two  months.  But  the 
motion  was  not  made  on  that  ground,  for  it 
appears  that  the  Court  fixed  for  the  \  0th  of 
August  was  not  held,  on  account  of  the 
assizes  occurring  at  the  same  time.  But 
still,  as  the  plaintiff  was  under  a  peremptory 
undertaking  to  try  within  two  months, 
although  that  Court  was  not  held  under  cir- 
cumstances over  which  he  had  no  controul, 
and  although  he  was  not  bound  to  try  till  the 
last  minute  of  the  two  months,  I  cannot 
consider  him  as  entitled  to  much  indul- 
gence. But  the  trial  not  taking  place  on 
that  day  for  the  reasons  stated,  I  do  not 
think  he  was  entitled  to  try  at  a  later  day 
than  the  two  months,  but  he  was  bound  to 
come  to  the  Court  to  get  his  undertaking 
enlarged.  I  do  not  know  whether  this  could 
have  been  done  at  chambers — perhaps  not ; 
but  of  his  own  proper  authority  he  could 
not  get  the  record  altered.  The  rule  must 
therefore  be  made  absolute  to  set  aside  the 
trial,  and  a  peremptory  undertaking  must 
be  given  to  try  within  two  months.  The 
objection  as  to  the  lapse  of  time  is  not  well 
founded,  for  all  diat  a  Judge  at  chambers 
could  have  done  would  be  to  set  aside 
the  trial  simply  ;  and  it  has  never  been  the 
practice  at  chambers  to  compel  a  plaintiff 

(4)  7  Soo.  N.R.  483 ;  s.  c.  13  Uw  J.  Rep.  (n.s.) 
C.P.  23. 
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to  try  within  a  certain  spedfied  time.    The 
rale  will  be  absolute  with  costs. 

Rule  absolute  for  setting  aside  the 
verdict  accordingly. 


1846.    \ 
Nor.  21.  / 


ifARSHALL  e.  POWELL  AND 
ANOTHER. 


Contract  —  Condition  —  Time,  Essence 
of  Contract,  when — Evidence — Stamp. 

It  vas  agreed  in  writing,  between  the 
plaintif  and  the  defendants,  that  certain 
growing  crops  of  the  plaintiff  should  be  taken 
bg  the  defendants  at  a  valuation  made  by 
certain  valuers,  on  the  1st  of  April  1844, 
and  the  amount  secttred  by  the  defendants' 
proadsmry  note;  but  that  such  valuation 
should  be  examined  and  revised  on  the  1st 
of  Angnst  then  next  ensuing  ;  and  that  the 
parties  should  be  bound  by  any  alteration 
then  made  in  it.  The  valuers  on  the  \st  of 
April  estimated  411.  Os.  Sd.,  to  be  due  to  the 
plaintiff  for  the  crops,  (after  certain  de- 
i»eUons)  and  the  defendants,  accordingly, 
gate  their  promissory  note  for  that  amount. 
The  valuers  revised  their  valuation  on 
the  ind  of  August  1844,  and,  accord- 
ing to  their  revised  valuation,  the  sum  due 
to  the  plaintiff  was  only  SI.  5s. : — Held, 
liai  the  time  fixed  for  the  revision  of  the 
valuation  was  of  the  essence  of  the  contract, 
and  that  the  plaintiff  was  entitled  to  the  fuU 
asMva/  of  the  note,  though  it  was  proved  that 
nathimg  had  occurred  between  the  1st  and 
iad  ef  August  to  affect  the  value  of  the 
crops. 

The  following  memorandum,  signed  by  the 
plaintiff,  was  offered  in  evidence : — 
"  Total  value  of  wheat  grow- 
ing, ^e £94  10    8 

Rmt  due  to  Mr.  A.     .     .     .      53  10    0 


Baiauee  dme  to  Mrs.  M.        £41     0     8 

and  secured  by  the  joint  and  several  note  of 
G.  P.  and  S.  P.  This  note  is  to  be  subject 
to  the  revised  valuation  of  Messrs.  C.  and 
D.,  and  will  be  more  or  less  than  411.  Os.  Sd. 
according  as  they  value  the  corn.  The  note 
vasgiven  up  tome  thislQth  of  August  1 844 ," 
Held,  (dubitante  Wiglitman,  J.)  that,  the 
agreement  to  which  the  memorandum  referred 
being  already  in  evidence,  the  memorandum 
iUelf  was  admissible  without  a  stamp. 


Assumpsit  on  a  promissory  note,  dated 
April  1,  1844,  for  payment  to  the  plaintiff, 
his  executors,  &c.,  of  the  sum  of  4U.  Os.  8d. 
on  the  1st  of  September  1844,  with  a  count 
on  an  account  stated. 

Plea,  except  as  to  3{.  5s.,  parcel,  &c., 
that,  by  an  agreement  in  writing,  of  the 
SOth  of  March  1844,  made  between  one 
Charles  Copley  and  the  plaintiff  of  the  first 
part,  and  the  defendants  of  the  other  part, 
after  reciting  that  C.  Copley  and  the  plain- 
tiff had  agreed  with  the  defendants  for  the 
sale  to  them  of  the  live  and  dead  stock  on  a 
farm  at  Colton,  in  the  county  of  York,  of 
which  Copley  was  tenant  to  W.  S.  Morritt, 
and  which  he  (Copley)  was  desirous  of 
giving  up  and  relinquishing,  for  the  sum  of 
601.  paid  down,  and  such  valuation  as  was 
thereinafter  mentioned,  it  was  witnessed 
that,  in  consideration,  &c.,  the  said  C. 
Copley  and  the  plaintiff  had  sold  to  the 
defendants  the  peaceable  possession  of  the 
farm,  and  the  fixtures  and  tenant-right,  &c., 
and  for  the  considerations  aforesaid,  and 
also  in  consideration  of  such  sum  of  money 
as  should  be  found  by  the  valuers  therein 
aforesaid  named  to  be  the  value  of  the 
way-going  crop  of  com  upon  the  said  farm, 
having  been  secured  to  be  paid  to  the  said 
C.  Copley  and  the  plaintiff,  by  the  defen- 
dants, on  the  1st  day  of  September  then 
next  ensuing,  that  is  to  say,  on  the  1st  day 
of  September  a.  d.  1844,  after  deducting 
thereout  the  sum  of  63^  10*.,  which  would 
have  become  due  on  the  6th  day  of 
April,  A.D.  1844,  to  the  said  William  J.  S. 
Morritt,  for  the  said  farm,  and  all  rates, 
taxes,  and  assessments  in  respect  of  the 
said  farm,  up  to  the  6th  day  of  April,  they, 
the  said  C.  Copley  and  the  plaintiff,  had 
agreed  to  sell,  &c.,  and  did  thereby  sell, 
&c.,  unto  the  defendants,  all  the  way-going 
crop  of  com,  wheat,  or  other  grain,  and  all 
other  the  tenant-right  and  interest  in  the 
said  farm  of  them  the  said  C.  Copley  and 
the  plaintiff,  and  each  or  either  of  them,  &c. ; 
and  that  for  the  purpose  of  making  a  valua- 
tion of  the  said  way-going  crop  and  tenant- 
right,  the  said  C.  Copley  and  the  plaintiff 
did  nominate  and  appoint  on  their  behalf 
one  Christopher  Todd,  and  the  defendants 
did  nominate  and  appoint  one  T.  Kilby; 
and  it  was  further  agreed  that  the  sum  of 
591.  105.,  &c.,  due  on  the  said  6tb  of 
April  then  next  ensuing  to  the  said  W.  J. 
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S.  Morritt  for  rent,  ahould  be  deducted  out 
of  tlie  said  valuation,  and  paid  by  the  de- 
fendants on  the  execution  of  the  said  agree- 
ment, or  on  demand,  and  the  remainder 
thereof  secured  to  the  satisfaction  of  the 
said  C.  Copley  and  the  plaintiff,  and  paid 
to  him  on  the  1st  of  September,  a.d.  1844, 
prout  patet,  &c. ;  and  the  defendants  farther 
say,  ^t,  after  the  making  of  the  said  agree- 
ment, and  before  the  making  of  the  said 
promissory  note,  to  wit,  on  the  Ist  of  April 
1844,  it  was  further  agreed  by  and  between 
the  said  parties  to  the  said  agreement,  by  a 
certain  memorandum  in  writing,  then  added 
to  the  said  agreement,  in  manner  following, 
that  is  to  say,  that  the  said  valuation  of  the 
crop  of  com  in  the  said  agreement  men- 
tioned and  agreed  to  be  made  by  the  said 
valuers  should  be  made  and  perfected  im- 
mediately, and  the  amount  thereof  secured 
by  a  joint  promissory  note,  but  that  such 
valuation  should  be  revised  and  examined 
by  the  said  valuers  thereinbefore  named, 
aflerteardt,  to  wit,  on  the  l»t  day  of  August 
then  next  entuing;  and  if  any  alteration 
should  be  made  therein  the  said  parties 
mutually  undertook  and  agreed  to  abide  by 
and  fulfil  the  same  in  all  respects  whatso- 
ever, and  to  pay  and  receive  the  amount 
thereof,  so  to  be  ascertained,  prout  patet,  &c. 
And  the  defendants  further  say,  that  imme- 
diately upon  and  after  the  making  of  the 
said  agreement,  and  of  the  said  memoran- 
dum thereto  added,  and  before  the  making 
of  the  said  promissory  note  in  the  said  first 
count  mentioned,  to  wit,  on  the  said  1st 
day  of  April,  a.d.  1844,  the  said  T.  Kilby 
and  ChristopherTodd,  so  being  such  valuers 
appointed  by  the  said  parties  as  aforesaid, 
made  their  valuation  of  the  said  way- going 
crop  and  tenant  right,  under  and  in  pur- 
suance of  the  said  agreement,  and  thereby 
then  valued  such  crop  and  tenant  right  at  a 
certain  large  sum  of  money,  to  wit,  at  the 
sum  of  d4i.  10s.  6d.  And  the  defendants 
further  say,  that  in  pursuance  of  the  said 
agreement,  and  of  the  said  memorandum 
thereto  added  as  aforesaid,  and  immediately 
after  the  making  of  the  said  valuation,  to  wit, 
on  the  2nd  of  April  1844,  the  defendants 
made  and  delivered  to  the  plaintiff  the  pro- 
missory note  in  the  said  first  count  men- 
tioned, for  the  purpose  of  securing  payment 
of  the  sum  of  41/.  0«.  8d.  on  the  1st  of  Sep- 
tember then  next,  pursuant  to  the  terms  of 


the  said  agreement  and  memorandum,  the 
said  sum  of  4U.  Of.  8<2.,with  the  said  sum 
of  5SL  10s.  so  to  be  paid  to  the  said  W.  J. 
S.  Morritt  as  aforesaid,  amounting  together 
to  the  said  amount  of  the  said  valuation,  to 
wit,  the  sum  of  941.  lOs.  Sd.  And  the  de- 
fendants further  say,  that  there  was  not  any 
consideration  or  value  for  the  making  or 
payment  of  the  said  promissory  note,  save 
and  except  as  aforesaid.  And  the  defendants 
further  say,  that  after  the  making  of  the  said 
promissory  note,  bat  before  the  same  be- 
came due  and  payable,  to  wit,  on  the  2nd 
of  August  1844,  the  said  T.  Kilby  and, 
C.  Todd,  so  being  such  valuers  as  aforesaid, 
in  farther  pursuance  of  the  said  agreement, 
and  of  the  said  memorandum  so  added  as 
aforesaid,  and  under  and  by  virtue  of  the 
authority  thereby  given,  then  revised  and 
examined  the  said  valuation  of  the  said  way- 
going crop  and  tenant  right,  and  then  made 
a  certain  alteration  in  the  same,  and  thereby 
valued  the  said  way-going  crop  and  tenant 
right  at  a  certain  other  sum  of  money  differ- 
ing from,  and  less  than  the  amount  of  the 
said  first  valuation,  to  wit,  the  sum  of  501, 
Ifis.,  of  which  the  plaintiff  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  notice : 
whereby  and  by  reason  of  such  alteration  of 
the  said  first  valuation  as  aforesaid,  the  sum 
of  money  which  the  defendants  became  liable 
to  pay  over,  on  account  of  the  said  way-going 
crop  and  tenant  rights,  over  and  above  the 
said  sum  of  53/.  10*.  so  to  be  paid  to  the 
said  W.  J.  S.  Morritt  as  aforesaid,  became 
and  was  reduced  in  amount  from  the  said 
sum  of  41/.  0«.  8d.  to  a  much  less  sum  of 
money,  to  wit,  the  sum  of  3/.  6s.  and  no 
more,  the  same  being  the  said  sum  of  SI,  5s, 
in  the  introductory  part  of  this  plea  men- 
tioned ;  and  by  reason  of  the  several  pre- 
mises the  consideration  for  the  payment  of 
the  said  note,  except  so  far  as  the  same  relates 
to  the  said  difference  between  the  said  sum 
of  53/.  10s.,  and  the  said  amount  of  the  said 
revised  valuation,  to  wit,  to  the  said  sum  of 
3/.  6s.,  parcel  of  the  amount  of  the  said  note, 
has  wholly  failed.     Verification. 

As  to  Uie  3/.  5s.  payment  into  court. 

Replication  to  the  first  plea,  de  iigurid. 

At  the  trial,  before  Rolfe,  B.,  at  the 
Sunmier  Assises  for  Yorkshire,  1845,  the 
original  agreement  was  put  in,  duly  stamped, 
and  was  to  the  effect  stated  in  the  plea.  It 
further  appeared  that  on  the  1st  of  April, 
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two  6ayn  after  the  signing  of  the  agreement, 
the  following  memorandum  was  added  at 
the  foot  of  it,  and  signed  by  all  the  parties. 
"  Memorandum. — ^The  above-named  parties 
have  hereby  agreed  that  the  valuation  of  the 
oops  of  com  within  mentioned  and  agreed 
to  be  made  by  the  valuers  shall  be  made 
and  perfected  immediately,  and  the  amount 
thereof  se<rured  by  a  joint  promissory  note, 
but  that  such  valuation  sh^  be  revised  and 
examined  by  the  valuers  above  named  on 
the  1st  of  Aagust  next;  and  if  any  altera- 
tion be  made  therein,  the  said  parties  mu- 
tually undertake  and  agree  to  abide  by  and 
fidfil  the  same  in  all  respects  whatsoever, 
and  to  pay  and  receive  the  amount  so  to  be 
ascertained  on  the  1st  of  August  next."  This 
memorandum  was  also  duly  stamped. 

It  was  also  proved  that  Kilby  and  Todd, 
on  the  1st  of  April,  made  their  valuation  of 
the  crop,  &c  as  stated  in  the  plea  at  941. 
10*.  8d.,  and  that  the  note  in  question  was 
given  for  the  balance  after  deducting  the 
rent  due  to  the  landlord.  This  note  was 
left  in  the  hands  of  plaintiff's  attorney,  Mr. 
Weddall ;  and  Copley  gave  up  possession  of 
the  farm  to  the  defendants.  It  was  further 
proved,  that  both  the  valuers  went  on  the 
land  where  the  com  was  growing,  on  the 
31st  of  July,  but  it  was  a  very  wet  day,  and 
they  were  unable  to  make  their  valuation, 
and  on  the  Ist  of  August  they  were  unable  to 
attend ;  but  on  the  2nd  of  August  they  both 
attended,  and  the  revised  valuation  was 
made,  and  after  deducting  the  landlord's 
lent  left  il.  5$.  only  due  to  the  plaintiff  as 
stated  in  the  plea :  and  it  was  sworn  that 
there  was  no  storm  or  bad  weather,  or  other 
circamstance  likely  to  affect  the  value  of  the 
crop  between  the  1st  and  2nd  of  August. 

For  the  defendants,  it  was  contended, 
that  the  valuation  not  having  been  revised 
on  the  Istof  August,  the  plea  was  not  proved. 
Rolfe,  B.  directed  a  verdict  for  the  plaintiff 
for  37/.  145.  '2d.,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  verdict. 

In  Michaelmas  term,  1845  — 

Watson  obtained  a  rule  nisi  accordingly, 
and  also  for  a  new  trial,  on  the  ground  of 
the  improper  rejection  of  evidence.  As  to 
this  it  appeared,  that  on  the  20th  of  Au- 
gust 1844,  the  plaintiff  went  to  the  defen- 
dants' attorney  for  the  promissory  note,  and 
he  gave  it  up  to  her  on  her  signing  the  fol- 
lowing memorandum : — "  Copy  of  valuation. 


made  by  Thomas  Kilby  and  Christopher 
Todd,  of  wheat  now  growing  on  the  farm  of 
C.  Copley,  of  Colton : — 

Tottl  value  94  10    8  April  1844. 
Rent  due  to  Mr.  MorritC  53  10    0 


BalanceduetoMrs.MarsbaU  41     0    8 

and  secured  by  the  joint  and  several  pro- 
missory note  of  Messrs.  G.  Powell  and 
S.  Powell. — This  note  is  to  be  subject  to 
the  revised  valuation  of  Messrs.  Todd  and 
Kilby,  and  will  be  more  or  less  than  411. 
Os.  &d.  according  as  they  value  the  com. 
N.B.  This  note  was  given  up  to  me  by  Mr. 
Weddall,  tiiis  20th  of  August  1844."  This 
memorandum  was  unstamped,  and  was 
therefore,  on  being  offered  in  evidence  by 
the  defendants,  objected  to  on  the  part  of  the 
plaintiff.  For  the  defendants  Langdon  v. 
Wikon  (l),and2'Ae  Kingy.  St.Martin,  Lei- 
ee*ter(2)  were  cited.  The  learned  Judge 
thought  that  it  was  an  agreement  within  the 
Stamp  Act,  and  rejected  it. 

Baines  and  Bliss  shewed  cause.  —  The 
promissory  note  being  payable  absolutely 
is,  if  defeasible  at  all,  only  defeasible  by  the 
strict  performance  of  the  condition  specified 
in  the  agreement.  That  agreement  is  ana- 
logous to  an  agreement  of  reference,  and  its 
terms  must  be  strictly  complied  with.  Any 
qualification,  or  extension  of  time,  might 
have  been  inserted ;  but  that  not  having 
been  done,  the  Court  will  not  read  the  agree- 
ment other  than  it  is — Maryon  v.  Carter  (3), 
Walton  V.  fVaterhouse  (4).  The  plea 
does  not  even  aver  that  the  time  was 
enlarged  by  any  subsequent  agreement  or 
consent  of  the  parties.  Then,  as  to  the 
memorandum,  it  is  doubtful  whether  it 
was  admissible  at  all  under  the  terms 
of  the  plea ;  but  it  was,  at  all  events, 
inadmissible  without  a  stamp.  For  the 
defendant  Mullett  v.  Huchison  (5)  will  be 
relied  on,  but  that  case  was  considered  and 
disapproved  of  in  Doe  d.  Frankisv.  Frankis 
(6) ;  it  can  only  be  by  virtue  of  its  being 
an  agreement  tiiat  the  document  can  be 
offered  in  evidence  at  all,  namely,  as  being 

(1)  7B.&C.640;  ».c.6LawJ.Rep.K.B.  177. 

(2)  2  Ad.  &  Kl.  210  ;  8.  c.  4  Law  J.  Rep.  (n.8.) 
K.B.  52. 

(3)  4  Car.  &  Pay.  295. 

(4)  2  Saund.  422,  a. 

(5)  7  B.  &  C.  639 ;  ».  c.  6  Law  .T.  Rep.  K.B.  176. 

(6)  1 1  Ad.  &  £1.  792 ;  s.  e.  9  Uw  J.  Rep.  (n.i.) 
Q.B,  177. 
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t  to  qaaliff ,  or  wsre,  or  cnkB^ 
tk«  time  far  ftitutmaatn  ai  the  mattm  to 
be  perimriBcd  oiwler  tlK  fint  agieeantt.  B«t 
ja  aipwcat  to  ealaiy  the  time  to  pcriiona 
a  fanner  oae,  teqaire*  »  rtamp— ITaw  r. 
Simpwm  IT),  aa&  it  tliere  be  not  id  tenne  tm 
ngntnteut,  it  is  erklence  of  ooe.  Tbe  only 
ea«e  Aat  at  aD  iceiDS  to  hare  a  bearing  the 
other  vaj  ia  FaayAlM  r.  Rrime(6, ;  bat  ■■ 
Ifw^/b  r.  Barber  (9,  Paike,  B.  appean 
to  lure  consideted  that  the  law  was  bor 
eometlj  stated  in  Beeeking  r.  WatbrMk 
(101. 

Ifa/aM  and  ^.  /fiU,  coittrL — As  to  tlie 
first  pmnt,  the  question  is,  in  reality,  one  of 
eonstmetion,  aad  was  so  treated  at  the  tiiaL 
The  neaning  was,  that  tbe  valners  were  to 
aseertatn  what  the  raloe  of  the  crops  was  at 
a  particular  time.  There  is  no  dispute  bat 
that  this  was,  in  reaH^,  done,  as  there 
was  no  assignable  difference  between  the 
vahie  on  tbe  Itt  and  2nd  of  Aognst,  and  a 
mere  unimportant  tecfanicalitj  ought  not, 
contrary  even  to  the  intention  of  the  parties, 
to  prevail  against  common  sense.  The  con- 
duct of  the  parties  is  also  to  be  looked  to— 
Chavman  r.  Bluek(\\). 

[Erlc,  J.— Yon  can  only  construe  the 
agreement  by  (acts  connected  with  the  making 
it ;  and  you  cannot  look  to  subsequent  £scts 
to  explain  its  meaning — Doe  d.  Philip  r. 
Bemamin  (M).'] 

But  a  liberal  construction  will  be  put  on 
it  consistently  with  the  situation  of  the  par- 
ties— Bowerbank  t.  MorUeiro  (13),  White 
V.  Nieholion(H),  Com.  Dig.  'Condition,' 
(C.)  9,  (L,)  1.  Then,  secondly,  as  to  the 
stamp.  The  memorandum  given  to  Mr. 
Weddall  was  not  a  document  of  a  nature 
requiring  a  stamp ;  and  moreover  it  was  not 
given  by  one  party  to  the  other,  with  a  view 
of  operating  as  an  agreement,  but  was  left 

(7)  8  Mee.  &  WeU.  78  ;  i.  c.  7  Uw  J.  lUp.  (m.i.) 
Excl.  S*. 

(8)  I  fVf  u.  A  Or.  SS9 ;  *.  e.  9  Uw  J.  R«i.  (m.s.) 
C.K  826. 

(»)  Kzebeqow,  Nor.  6,  1846,  (10  Jurist,  929). 

(10)  8  Me«.&  Wel«.  411 ;  •.  c  10  Uw  J.  R«p. 
(M.S.)  Excb.  464. 

(11)4  King.  N.C.  187  i  i.  o.  7  Uw  J.  Rep.  (»j.) 
C.P.  100. 

(12)  9  Ad.&£1.644i  «.  c.  8  Uw  J.  Rep.  (m.s.) 
Q.B.  117. 

(18)  4Twint.8H. 

(14)  4  Man.  &  Or.  9<  i  s.  o.  11  Lsw  J.  Rep. 
(M.S.)  C.F.  264. 


wiAMT.WtMiILAtMtmmtT.  Toi 

a  sta»p  it  shooid  be  i 

nMsaadiuB  ot  CMe,  mat  siapiy  t 

of  oae.     Thk  ■  aMp^y  » 

MmOea  r.  Hmekimm:  f  aajitir  r.  WOtm 

aad  f'tnifhtim  r.  Brme  ase  strictly  ia  paswt. 

Aad  the  ofajectiiw  as  to  the  nsHwiiliiy  of 

the  dofuawMt  was  mat  nased  at  the  triaL 

[WiesniAX,  J. — Bta.  was  it  mat  iatio- 
doccdasa  newagrwtai  isijiagthe  teias 
of  the  former  ?  It  woald  thea  be  either  aa 
agreeaaent,  or  a  state^cat,  which  woald 
theiefiate  be  evideace  that  oae  had  bcca 
made.  Suppose  there  had  beea  a»  other 
agirfiiifiit,  woold  aot  this  have  leqaiieJ  a 
staaip?] 

Ko ;  Cor  it  ia  a  mere  adansrioa.  W cddaD 
held  it  for  both  partin  and  Cor  his  owa  pn>- 
tection,  but  he  waa  not  the  agcat  of  cidier. 
The  caae  £d]a  precisely  withia  those  of 
BUeimeUr.  M'A'mmfhtmm{l&\  Wmtkim*  v. 
Uewlett{\6\  TheKimsr.St.MmrtimXLei. 
eetter,  Famghtom  v.  Brime,  Dae  d.  FrmmUe 
V.  FramUt,  Tomkia*  r.  Atkbg  (17),  all 
which  cases  were  cooaidered  in  Betehimf  t. 
fresiorooa. 

Lord  Demmah,  CJ. — On  the  first  paint 
I  feel  no  difficulty.  Whatever  good  sense 
there  may  be  in  the  eonstmetion  attnnpted 
to  be  put  on  this  agieonent  on  the  part  of 
the  defendants,  yet  we  cannot  adopt  it  con- 
ristently  with  its  express  words.  Tho 
object  of  the  agreement  was,  that  the  valuo 
of  tbe  crops  should  be  settled  with  reference 
to  a  future  time.  In  my  jodgmott,  the 
mode  in  which  this  value  was  to  be  arrived 
at  is  an  essential  part  of  the  agicement. 
The  mode  adopted  by  the  parties  is  the 
ascertaining  of  the  value  on  a  certain  day.  It 
would,  no  doubt,  have  been  much  wiser  for 
them  to  have  made  a  stipulation  as  to  any 
change  of  day,  and  then  no  question  oould 
have  arisen.  But  I  do  not  see  how  we  can 
go  out  of  the  agreement.  If  we  do,  where 
are  we  to  draw  the  line, — or  what  sectirity  is 
there  that  the  day  substituted  would  bie  a 
reasonable  time  ?  It  is  contended,  indeed, 
that  the  words  may  be  read  as  if  the  valuers 
were  to  estimate  what  the  value  was  on  the 
particular  day,  without  making  the  valna- 


(1«)  1  Q.B.  Rep.  127. 

(16)  1  Brod.  &  BiDg.  1. 

(17)  6B.&C.641iS.«.SUwJ.IUp.K.B.S4<. 
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tion  on  ilmt  day ;  but  I  think  the  words 
cannot  be  transposed  so  as  to  bear  that 
■neaning.  The  rule  for  entering  a  verdict 
tor  the  defendant  wfll,  therefore,  be  dis- 
charged. As  to  the  admissibility  of  the 
later  documents,  I  must  say,  I  do  not 
think  it  required  a  stamp.  It  is  a  state- 
ment of  the  e^ct  of  a  former  agreement, 
and  recognizes  that  as  still  having  effect ; 
that  .former  agreements  of  the  30th  of 
March  and  the  Ist  of  April  had  proper 
stamps ;  and  I  do  not  think  that  this  memo- 
randum is  either  an  agreement  or  evidence 
of  an  agreement,  within  55  Oeo.  S.  c.  184. 
Sefaed.  part  1,  tit.  'Agreement.'  On  that 
poBt,  therefore,  there  will  be  a  new  trial. 

CoLKRiDGK,  J. — I  am  of  the  same  opinion 
on  both  points.  As  to  the  first,  there  can 
he  no  doubt  that  the  agreement  limits  the 
tenn  for  the  valuation  to  a  certain  day, 
namely,  the  Ist  of  August.  I  admit  that 
we  are  not  excluded  from  looking  at  the 
good  sense  of  the  contract,  and  seeing  that 
what  was  done,  though  not  done  on  the  pre- 
cise day,  was,  in  &ct,  done  on  the  authority 
of  the  agreement ;  but  I  think  that  those 
who  require  us  to  depart  from  the  exact 
words  have  th^  onus  thrown  on  them  of 
shewing  the  necessity  for  so  doing.  Let  us 
look  at  the  state  of  fiusts.  There  are  orops 
on  the  ground  at  the  time  of  making  the 
fiiat  agreement,  and  from  the  second  agree- 
saent  it  is  obvious  that  between  the  time  of 
making  it  and  harvest  time  the  parties  con- 
ceived that 'there  was  great  risk  likely  to  be 
laenned  aa  respected  the  value  of  the  crops, 
and  the  parties  say,  Jet  us  fix  on  some  later 
day  fitcascertaining  the  value.  Itseemstome 
that  this  is  the  very  case  in  which  time  is  of 
the  enence  of  the  contract,  and  the  fixing 
of  the  best  time  is. in  the  power  and  will  of 
the  parties.  They  might  have  said  the  first 
«»eek  in  August,  or  any  more  extended 
lime  ;  but  if  they  do  limit  themselves  to  a 
particular  day,  how  can  we  depart  from 
their  stipulation  ?  If,  indeed,  it  had  been 
said  that  the  payment  was  to  be  made  with 
refertsnce  to  what  the  value  on  any  given 
day  was,  then  it  might  have  been  left  to 
valuers  to  say  what  it  was  ;  but  that  con- 
struction is  excluded  by  the  words  ;  and  all 
that  can  now  be  said  is,  tliat  it  is  much  to 
be  regretted  that  such  a  contract  was  entered 
into.  As  to  the  second  point,  as  I  stated 
daring  the  argument,  it  appears  tliat  every 

Ntw  Series,  XVL-Q-B. 


thing  having  been  done  except  the  handing 
over  the  money,  the  memorandum  is  given 
as  a  statement  to  a  third  party  of  the  terras 
of  the  contract.  It  may  be  said  that  that  is 
evidence  of  the  terms  of  the  contract,  but  I 
quite  adopt  the  language  of  Parke,  B.,  and 
Erskine,  J,,  in  the  cases  which  have  been 
referred  to.  This  is  not  an  agreement ; 
neither  is  it  the  memorandum  of  an  agree- 
ment, binding  the  parties  of  itself.  I  might 
illustrate  this  by  supposing  an  agreement 
had  been  entered  into,  and  an  action  brought 
upon  it,  and  there  were  some  doubt  as  to 
whether  it  could  be  proved  at  the  trial,  and 
in  consequence  a  letter  were  written  refer- 
ring to  the  agreement,  it  would  be  most 
desirable  to  have  that  letter  proved:  but 
who  would  say  that  it  required  a  stamp  ? 
I  think,  therefore,  on  the  latter  point  there 
should  be  a  new  trial. 

WioHTMAN,  J. — I  have  arrived  at  the 
same  opinion  on  the  first  point,  though 
with  great  reluctance.  I  think  we  are 
bound  by  the  words  which  are  used  by  the 
parties  in  the  contract.  It  is  now  said  to 
be  quite  unimportant  when  the  valuation  is 
taken,  if  it  is  taken  under  circumstances 
which  ascertain  what  the  value  on  the  1st  of 
August  really  was.  But  all  that  can  be 
aaid  now  is,  that  that  would  have  been  a 
very  proper  subject  of  consideration  by  the 
parties  when  they  entered  into  the  contract ; 
but  the  contract  which  they  have  really  put 
into  words  runs  thus,  that  "  the  valuation 
shall  be  revised  and  examined  by  the 
valuers  on  the  1st  of  August  nextensuing." 
The  words  are  express  that  on  that  day  it  is 
to  be  revised  and  examined.  On  that  point, 
therefore,  the  rule  must  be  discharged.  On 
the  second  question  I  have  felt  considerable 
difficulty ;  and  it  is  not  without  very  great 
doubt  I  have  come  to  the  conclusion  that  this 
memorandum  is  not  itself  a  minute  or  memo- 
randum of  an  agreement  requiring  a  stamp. 

Erle,  J. — I  am  of  the  same  opinion  on 
both  points.  I  think  the  words,  read  in  their 
ordinary  acceptation,  can  have  but  one 
meaning,  which  is,  that  the  valuation  is  to 
be  made  on  that  day,  and  no  other.  As  to 
the  stamp,  I  think  the  memorandum  is  an 
acknowledgment,  in  the  course  of  which  a 
former  agreement  is  referred  to ;  this  is 
done,  and  certain  facts  are  mentioned,  but  I 
think  that  a  stamp  was  not  necessary. 

Rule  absolute  for  a  new  trial. 
C 


Digitized  by 


Google 


10 


COURT  OF  QUEEN'S  BENCH  : 


1846 
Nov.  3 


8.     1 
.16./ 


BROMAGE  AND  AKOTBER  V. 
TAUGHAN  AND  ANOTHER. 


BUI  of  Exchange — Notice  of  Dithonour, 

Notice  of  dishonour  it  not  vitiated  hy  a 
miideteription  of  the  bill  of  exchange,  which 
could  not  mislead  the  party  receiving  the 
notice,  in  respect  of  the  bill  intended. 

Where,  therefore,  the  notice  of  dishonour  to 
the  drawer  described  the  bill  correctly  as  to 
date,  amount,  and  parties,  but  stated  it  to  be 
payable  at  the  London  and  fVestminster  Bank, 
whereas  it  was  made  payable  at  the  London 
Joint  Stock  Bank,  and  there  was  no  evidence 
that  the  drawer  had  been,  in  fact,  misled 
thereby : — Held,  that  the  notice  of  dishonour 
was  sufficient. 

Assumpsit  by  the  indorsees  of  a  bill  of 
exchange  for  161/.  10*.,  payable  three 
months  after  date,  drawn  by  the  defendants 
upon  one  Beaumont,  and  accepted  by  Beau- 
mont, "  payable  at  the  London  Joint  Stock 
Bank,  in  London." 

Plea— that  the  defendants  had  not  due 
notice  of  dishonour  of  the  bill. 

At  the  trial,  before  Wilde,  C.J.,  at  the 
last  Gloucestershire  Assizes,  it  was  proved 
that,  upon  the  bill  being  dishonoured,  the 
plaintiffs  had  given  notice  of  dishonour  to 
the  defendants,  describing  the  bill  correctly 
as  to  date  and  amount,  and  the  parties 
thereto,  but  stating  it  to  be  made  payable 
at  the  London  and  Westminster  Bank.  It 
wa»  objected,  that  this  variance  made  the 
notice  insufficient,  and  leave  was  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit, 
in  case  the  Court  should  be  of  that  opinion. 

fVhateley  moved  accordingly  (Nov.  3), 
and  submitted,  that  as  there  was,  in  fact, 
no  such  bill  as  that  which  the  notice  de- 
scribed, the  plaintiffs  had  failed  to  support 
the  issue.  He  cited  Furze  v.  Sharwood{l). 
Cur.  ado.  vult. 

Lord  Denmak,  C.J.  (Nov.  16),  delivered 
the  judgment  of  the  Court  (after  stating  the 
facts). — If  the  misdescription  is  not  con- 
sidered such  as  would  mislead  the  defendant 
in  respect  of  the  bill  intended,  the  notice  is 
not  vitiated  thereby — Stockman  v.  Parr  (2). 

(1)  2  Q.  B.  Rep.  888 ;  ■.  o.  11  Uw  J.  Rap. 
(II.S.)  Q.B.  19. 

(2)  11  Mw.  8c  WeU.  809;  a.  c.  12  Uw  J.  Rap. 
(M.S.)  Exch.  415. 


Upon  this  principle,  we  are  of  opinion  that 
the  notice  in  this  case  is  valid,  notwithstand- 
ing the  mistake.  The  Lord  Chief  Justice 
informs  us,  that  there  was  no  evidence  that 
the  defendants  had  been  misled. 


Rule  refused. 


1846 

Nov, 


46.     1 
.  18.  / 


WRIGHT  V,  THE  QUEEN. 


Error — Outlawry — Indictment — Convic- 
tion. 

The  defendant  was  convicted  an  a  plea 
of  guilty  to  an  indictment,  which  had  been 
removed  into  this  court  by  certiorari,  and 
was  outlawed  for  not  appearing  to  receive 
judgment.  A  writ  of  error  was  afterwards 
brought  to  reverse  the  outlawry,  and  errors 
were  assigned  as  well  with  respect  to  the 
process  of  outlatery,  as  also  with  respect  to 
the  goodness  of  some  of  the  counts  of  the 
indictment. 

It  being  admitted  that  the  proceedings  in 
outlawry  were  erroneous,  the  Court  would 
not  go  into  the  question  of  the  goodness  of  the 
conviction. 

A  writ  of  error  may  be  brought  by  one  of 
several  defendants  in  an  indielmeiU. 

An  indictment  was  preferred  at  the  London 
Sessions,  in  October  1833,  against  Charles 
Wright  and  Sophia  Pennell,  for  conspiring 
together  with  other  persons,  to  obtain  a 
trimsfer  of  stock  by  forged  orders  and  Mse 
pretences,  &c.  The  indictment  contained 
twelve  counts ;  a  true  bill  was  found,  and 
the  defendants  pleaded  not  guilty ;  and  the 
indictment  was  afterwards  removed  by  eer- 
tiorari  into  this  court.  The  defendants 
afterwards  withdrew  their  pleas  of  not 
guilty,  and  pleaded  guilty,  and  entered  into 
recognisances  to  appear  to  receive  judgment 
when  called  upon. 

In  Hilary  term,  1835,  both  defendants  hav- 
ing received  notice  to  appear  to  receive  judg- 
ment, Mrs.  Pennell  appeared,  but  Wri^t,  the 
plaintiff  in  error,  not  appearing,  his  recog- 
nizances were  estreated,  and  Mrs.  Pennell'a 
were  respited.  Pioceedings  in  outlawry 
were  forthwith  taken  against  Wright ;  and 
on  the  30th  of  October  1835,  he  was  duly 
declared  and  adjudged  to  be  ouUawed.  In 
1845  he  was  apprehended,  under  a  warrant 
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giuted  by  a  Judge  of  this  Court,  upon  a 
certificate  of  the  conviction  and  outlawry. 

A  writ  of  error  was  afterwards  brought 
by  him  to  reverse  the  outlawry(l);  and  a 
joinder  in  error  was  filed  on  the  part  of  the 
Crown. 

Various  irr^nlarities  in  the  eapuu,  exi- 
geat  and  process  of  outlawry  were  assigned 
for  mor  on  the  part  of  the  plaintiff  in  error, 
and  it  was  also  assigned  for  error,  "  that  the 
process  and  judgment  of  outlawry  were 
fonnded  on  the  judgment  of  conviction  of 
the  matters  charged  in  the  indictment, 
whereas  the  matters  charged  in  the  eighth 
and  subsequent  counts  were  too  general," 
fte. 

A  eoacttiiMi  having  been  moved  for,  and 
the  case  having  been  set  down  in  the  Crown 
paper,— 

Sir  F.  Thetigtr  (Attorney  General),  in 
Easter  term,  1846,  moved,  that  the  case 
might  be  taken  out  of  its  turn  in  order  to 
aDow  the  outlawry  to  be  reversed,  according 
to  the  prayer  of  the  plaintiff  in  error,  so  Uut 
be  might  be  brought  up  for  judgment. 

HnrUtone  opposed  the  application,  on  the 
ground  that  the  plea  of  "  in  n»Mo  est  erra- 
tam,"  being  pleaded  generally  to  the  assign- 

(1)  Tba  fcUowing  is  the  fonn  of  iIm  writ: — 
*  Vietoiia,  &e.  To  oar  Justicu  unfciMd  to  bold 
plas  Won  oa,  graeiing.  Fonsmash  aa  io  tbe 
noord  aa  atao  in  the  publication  of  an  outlawry 
paUisbed  agaioat  Cbarlea  Wright,  at  the  suit  of 
Ui  Majesty  Kin;  William  tbe  Fourth,  on  the  pro- 
•tcaiiaa  of  the  Honourable  Eaat  India  Company, 
<■  a  errtain  indiotment  made  against  tbe  said  C. 
Wtigbt,  with  another  on  the  prosecution,  &  c  w  here- 
upon the  said  Charles  Wright  ia  outlawed  in  London, 
rsfamable  before  us,  aa  it  is  said  manifest  error 
kath  intcrraDed,  to  tba  great  damage,  &a.:  we, 
williag  that  tbe  said  error  (if  any  be)  be  fiiUy 
<aieod*d.  die.,  do  command  you,  that  if  the  said 
oatlawiy  be  returnable  before  us,  as  hath  been  said, 
tksn  iospeeting  tbe  said  record  and  procaas,  you 
■ay  caaaa  fordirr  to  be  done  therein  tor  annulling 
lbs  said  outlawry  for  error,  aa  of  right,  and  acoord- 
iag  Io  the  law  and  custom  of  England,  shall  be 
met  to  be  done.  Witness  oorself,  at  Westminster, 
the  ISth  day  of  Janoary,  in  tbe  ninth  year  of  our 
iwga." 

Inindnr  in  arror,  that  oeitiier  in  the  record  and 
pnoMa  aforesaid,  nor  io  tbe  publication  of  the 
sfomaid  outlawry,  nor  in  the  pronouncing  the  said 
jadgarnt  of  oonTieiioD.  is  there  any  error;  and 
payw  tbat  IIm  Coort  of  onr  said  Lady  tbe  Qaaaa. 
■sw  bar*,  laay  i>roo4Bad  to  tbe  ezaminatioo  aa  well 
•f  the  record  and  proeeedinga  aforeaaid,  as  of  the 
■sners  aforeaaid  above  aaaigned  for  error,  and 
t^  the  outlawry  aforeaaid  may  in  alt  ibinga  be 
aatnaad. 


ment  of  error,  judgment  conld  not  be  given 
against  the  Crown  as  to  the  errors  assigned  in 
respect  of  the  outlawry  proceedings  only ;  but 
that  if  the  outlawry  were  reversed  at  all,  the 
judgment  of  reversal  must  pursue  the  terms 
of  the  writ  of  error,  and  would  therefore 
involve  the  vaUdity  of  the  conviction ;  and 
that  if  the  prosecutors  had  meant  to  take 
any  other  course,  the  assignment  of  errors 
should  have  been  demurred  to— Filz,  Nat. 
Brev.  tit.  'Writ  of  Error,*  20,  B,  CU/l't 
Entries,  l.'>4.  Book  of  JudgmenU,  263,  10 
Wentu.  Plead.  Index,  15. 

Sir  F.  Thetiger,  contr&. — The  Court  has 
no  power  to  reverse  its  own  judgment, — 
certainly  not  on  motion ;  and  the  only  effect 
of  a  judgment  on  m  nttUo  est  erratum,  in 
fevour  of  the  plaintiff  in  error,  will  be  to 
reverse  the  outlawry ;  until  which  has  taken 
place  the  plaintiff  in  error  has  no  locus 
standi  in  court.  If  the  judgment  on  the 
indictment  is  erroneous,  he  may  take  advan- 
tage of  it  when  he  is  brought  up  to  receive 
judgment. 

Cur.  adv.  vult. 

The  case  having  stood  over,  came  on  in 
its  turn  in  the  Crown  paper. 

Sir  J.  Jervis  (Attorney  General),  for  the 
plaintiff  in  error. — It  is  admitted  that  the 
judgment  in  outlawry  cannot  be  sustained ; 
and  it  may  also  be  taken  as  admitted,  that 
several  of  the  counts  in  the  indictment  are 
bad.  It  will  be  contended,  on  behalf  of  the 
Crown,  that  the  plaintiff  in  error  cannot  now 
take  any  objection  to  the  record  of  convic- 
tion, but  only  to  the  judgment  of  outlawry ; 
but  the  joinder  in  error  raises  an  issue  in 
law,  both  as  to  the  publication  of  outlawry 
and  the  pronouncing  of  the  judgment  of  con- 
viction. The  prosecutors  should  have  de- 
murred to  the  assignment  of  errors — Rast. 
Ent.  292,  a,  whero  there  was  a  demurrer  to 
tbe  word  assigned ;  but  by  joining  in  error 
as  to  all  the  errors  assigned,  they  are  estopped 
from  contending  that  the  question  as  to 
the  goodness  of  the  conviction  cannot  be 
grone  into. 

[CoLBRiDOE,  J. — Can  we  vacate  our  own 
record?  in  other  words,  can  we  sit  as  a 
court  of  error  on  ourselves?] 

In  the  old  cases  tbat  would  appear  to  have 
been  done,  as  in  the  Year  Book,  1 1  Hen.  4. 
fol.  6,  and  also  7  Hen.  6.  fol.  44,  which 
was  the  case  of  an  assize  de  novel  desseisin, 
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where  all  the  proceedings  were  in  this  court, 
and  those  cases  are  referred  to  in  the  Year 
Book,  Hilary  term,  8  Hen.  7,  Fitz.  Nat. 
Brev.  '  Error,'  20,  n.  6,  Old  Book  of  Judg- 
ments, 263.  In  no  case  in  the  Year  Book 
is  the  writ  of  error  set  out  at  length ;  bnt 
in  Wilket's  case  (2),  all  the  proceedings  were 
in  this  court. 

Sir  F.  Thetiger,  contrtl. — The  writ  of 
error  only  prays  for  the  annulling  of  the 
outlawry,  though  it  is  true  that  one  of  the 
errors  assigned  is,  that  the  judgment  of 
conviction  is  erroneous.  But  that  may  well 
be  a  ground  for  reversing  the  judgment  of 
outlawry,  which,  independently  of  that  ob- 
jection,  the  prosecutors  are  willing  to  re- 
verse. Wilket't  cote  was  a  writ  of  error  to 
reverse  the  outlawry,  and  nothing  else  was 
then  discussed  but  the  judgment  of  out* 
lawry.  The  defendant,  after  the  outlawry 
was  reversed,  was  heard  in  arrest  of  judg- 
ment. In  Roll.  Abr.  tit.  '  Error,'  F,  777, 
it  is  said,  that  "by  the  reversal  of  the 
original  judgment,  the  outlawry  depending 
thereon  shall  be  reversed;  but  by  the  re- 
versal of  the  outlawry  the  original  judg- 
ment shall  not  be  reversed ;  and  the  Year 
Book,  7  Hen.  6,  44,  h,  is  referred  to ;  s.  p. 
2  Brownl.  39,  9  Co.  Rep.  1 19,  Bac.  Abr.  tit. 
*  Error,'  M,  p.  117,  7th  edit.,  Co.  Ent.  tit. 
'  Debt,'  153.  It  would  certainly  seem  that 
in  the  old  cases  the  rule  which  now  prevails, 
that  a  party  can  only  be  heard  for  the  pur- 
pose of  reversing  his  outlawry,  was  not 
always  regarded.  It  may  be  doubtful  whe- 
ther the  writ  of  error  in  this  case  ought  not 
to  be  quashed,  as  the  plaintiff  in  error  has 
not  joined  the  other  defendant  below — 
King  v.  Simmonds{9), 

The  Attorney  General,  in  reply. — In  this 
case  there  is  a  judgment  of  conviction. 

[CoLEBiDOE,  J. — Are  we  bound  to  dis- 
pose of  all  the  assignments  of  error,  if  one 
defect  is  sufficient  to  reverse  the  judgment 
of  outlawry?] 

Lord  Denman,  C.J. — This  is  a  writ  of 
error  to  reverse  an  outlawry.  It  is  admitted 
that  the  outlawry  is  erroneous;  but  we  are 
further  required  by  the  plaintiff  in  error  to 
reverse  the  judgment  of  conviction  on  the 
indictment.     That  judgment,  however,  is 

(2)  4  Burr.  2660. 

(3)  14  Uw  J.  Rap.  (H.S.)  Q.B.  248. 


not  before  us.  It  seems  certainly  that  the 
question  of  the  validity  of  the  original  judg- 
ment has  been  gone  into  in  some  of  the 
eariier  cases;  but  that  is  not  consistent  with 
the  principle  which  regulates  proceedings  of 
this  nature,  namely,  that  a  party  can  only 
be  heard  to  reverse  his  outlawry.  It  is  not 
clear,  indeed,  that  the  old  cases  which  have 
been  referred  to  are  altogether  inconsistent 
with  that  rule.  In  the  former  cases  the 
writ  required  the  Court  to  reverse  the  judg^ 
ment;  but  that  is  not  the  case  here ;  and  we 
are  not  asked  to  reverse  the  outlawry  on  the 
ground  of  objections  to  the  record  of  con- 
viction. We  can  only  reverse  it  as  prayed. 
I  must  observe,  I  diink  that  one  of  the 
objections  taken  by  Sir  F.  Thesiger  is  not 
founded  in  law.  I  see  no  objection  to 
several  defendants  bringing  separate  writa 
of  error,  and  this  was  done  in  the  case  of 
O'Connell  v.  the  Queen  (4).  The  judgment 
of  outlawry  must  be  reversed. 

Coleridge,  J. — I  am  of  the  same  opinion. 
It  is  said,  that  since  issue  has  been  taken 
on  the  errors  assigned,  the  Court  is  bound 
to  give  judgment  on  that  which  relates  to 
the  conviction ;  but  I  think  Sir  F.  Thesiger 
is  right  in  saying  that  the  cases  only  shew 
that  a  defective  judgment  may  be  a  ground 
for  reversing  a  judgment  of  outlawry,  and 
that  we  might  have  given  judgment  on  that 
ground.  Here  we  see,  and  indeed  it  is 
admitted,  that  the  judgment  of  outlawry  is 
bad  on  one  ground ;  and  we  have  no  occa- 
sion to  look  further.  I  would  also  observe, 
that  no  judgment  has  been  given  by  this 
Court.  Besides  the  outlawry  there  is  no- 
thing before  us,  but  a  conviction  on  a  plea 
of  guilty.  If,  when  the  party  is  brought 
up  for  judgment,  it  turns  out  that  some  of 
the  counts  in  the  indictment  cannot  be  sup- 
ported, they  may  be  abandoned  by  the 
prosecutors. 

WioHTMAH,  J. — ^This  is  a  very  clear  case. 
This  is  a  writ  of  error  brought  on  a  judg- 
ment of  outlawry,  not  on  a  judgment  on  a 
conviction.  Possibly  an  error  in  the  judg- 
ment of  conviction  might  be  a  ground  for 
reversing  the  judgment  of  outlawry;  but 
here  we  can  do  no  more  dian  reverse  the 
only  judgment  which  is  brought  before  us 
on  the  writ  of  error. 

Erle,  J. — I  am  of  the  same  opinion. 

(4)  11CL&  Tin.\SS. 
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The  only  final  judgmeut  before  us  is  the 
ju^ment  of  outlawry.  As  to  the  indictment, 
the  record  shews  no  final  judgment  upon 
it ;  it  is  only  "  considered  and  adjudged  that 
they  be  oniTicted,  and  for  their  several 
offences  tbey  be  taken,  and  so  forth,"  with  a 
diet  datus. 

Jwdgwtent  of  outlawry  annmlled. 


..} 


FROST  V.  LLOYD. 


1846, 

June  2. 

Replevin — Avowry  —  Custom  of  Manor 
— Presentment  of  Jury — Amerciament. 

In  replevin,  an  avowry  by  the  bailiff  of  a 
manor,  justifying  the  seizure  as  a  distress  for 
an  amerciament,  stated  Utat  the  plaintiff  had 
unlawfully  obstructed  the  jurors  of  the  manor 
M  their  examination  of  the  weights  and 
measures,  and  that  the  jury  had  presented 
that  the  plaintiff  had  so  obstructed  them, 
whereupon  he  was  amerced,  4'C.  :—Held, 
bad,  on  special  demurrer,  for  not  stating  in 
what  the  obstruction  consisted. 

Replevin  for  taking  on  the  13th  of  No- 
vember 1844,  in  the  parish  of  St.  James, 
Clerlcenwell,  in  a  certain  dwelling-house, 
the  goods  and  chattels  of  the  plaintiff. 

Avowry,  that  the  place  in  which,  &c.  now 
lies,  and  from  time  immemorial  hath  lain 
withio  the  manor  of  Clerkenwell ;  that  the 
lord  of  the  said  manor  (title  was  traced 
to  those  under  whom  the  defendant  avowed) 
bad  always  held  a  prescriptive  court  leet 
within  the  said  manor  once  in  every  year  on 
Atcension-day,  of  all  the  inhabitants  and 
rcMants  within  the  manor ;  that  the  plaintiff 
was  an  inhabitant  and  resiant  within  the 
manor,  and  owing  suit  and  service  to  the 
said  court;  that  on  the  16th  of  May  1844 
(being  Aacension-day),  the  said  court  leet 
was  in  due  manner,  and  according  to  the 
custom  of  the  manor,  held  in  and  for  the 
manor  before  U.  K,  then  being  one  of  the 
steward*  of  the  manor,  duly  appointed  by 
the  said  J.  8.  (the  lord),  and  that  the  said 
court  was  then,  according  to  the  usage  and 
enstom  of  the  manor,  in  due  form  of  law 
adjourned,  and  the  jurors  (naming  them) 
havii^  been  then,  at  and  during  the  said 

•  Decided  ia  Trinity  term. 


court,  and  before  the  said  adjournment 
thereof,  duly  charged  and  sworn  as  a  jury 
for  the  manor  to  inquire  and  make  due  pre- 
sentment of  all  such  matters  and  things  as 
should  be  given  them  in  charge,  and  parti- 
eularly,  according  to  the  usage  and  custom 
of  the  said  manor  from  time  immemorial,  to 
examine  weights  and  measures  used  within 
the  said  manor,  and  see  that  they  were  just 
and  according  to  the  legal  standards  in  that 
behalf,  then  had  a  day  given  them  according 
to  the  usage  and  enstom  of  the  manor,  to 
bring  in  their  presentments  upon  die  matters 
aforesaid,  until  the  29th  of  August  1844, 
being  the  day  to  which  the  said  court  was 
so  adjourned.  "  And  the  defendants  fiirther 
say,  that  the  said  jurors  so  charged  and 
sworn  as  aforesaid,  did,  after  the  holding  of 
the  said  last-mentioned  court,  and  before  the 
day  to  which  the  same  was  adjourned  as 
aforesaid,  proceed,  according  to  the  usage 
and  custom  of  the  said  manor  from  time 
immemorial,  and  within  the  said  manor,  to 
examine  within  the  said  manor  the  said 
weights  and  measures  used  within  the  said 
manor;  and  that  the  said  plaintiff,  not  re- 
garding his  duty  in  that  behalf,  but  con- 
triving and  intending  to  prevent  the  dn^ 
examination,  according  to  the  custom,  of  the 
said  weights  and  measures,  afterwards  and 
while  the  said  jurors  were  proceeding  aa 
aforesaid  in  their  examination  of  the  said 
weights  and  measures,  according  to  the  said 
custom,  (to  wit)  on  the  29th  day  of  June 
1844,  witbin  the  said  manor  and  within  the 
jurisdiction  of  the  said  court,  knowingly  and 
unlawfully  obstructed  the  said  jurors  in 
such  examination."  The  avowry  then  pro- 
ceeded to  state,  that  afterwards,  and  before 
the  said  time,  when  &c.,  at  the  said  court 
holden  by  adjournment  on  the  29th  of 
August  1844,  before  J.  W,  then  being  one 
of  the  stewards  of  the  said  manor  duly  ap- 
pointed, it  was  presented  by  the  oaths  of 
twenty-three  of  the  said  jurors  (naming 
them)  duly  charged  and  sworn  to  present 
such  things  as  were  presentable  at  the  said 
court,  that  the  plaintiff  obstructed  the  said 
jury  in  the  execution  of  the  duties  of  the  said 
jury  in  examining  the  weights  and  measures 
within  the  said  manor,  according  to  the  cus- 
tom of  the  said  manor.  Whereupon  it  was 
considered  by  the  said  Court  that  the  plaintiff 
should  be  amerced,  and  the  plaintiff  was 
then  duly  amerced  by  the  said  Court  for  his 
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sud  obstniction  in  the  •um  of  32{.,  which 
amerciament  by  E.  B.  and  J.  S,  inhabitants, 
&c  and  duly  chosen  and  sworn  affeerors,  was 
then  duly  Peered  in  the  said  court  to  the 
sum  of  82L  {prout  patet  per  recordum) ;  of  all 
which,  &c.  plaintiff  had  notice,  and  was  then 
required  by  defendant,  then  and  ever  since 
bailiff  of  die  lord,  to  pay,  which  he  refused 
to  do ;  and  because  the  said  amerciament  at 
the  time  when,  &c.  remained  whtdly  due  and 
unpaid,  the  defendant,  as  bailiff,  &c.  acting 
by  virtue  and  in  execution  of  a  warrant 
directed  to  him  by  the  stewards  of  the 
manor,  &c.  well  avows  the  taking  of  the 
said  goods,  &c.  in  the  name  of  a  distress  for 
the  said  sum  of  S2l.  Yeriiication.  Prayer 
of  judgment  and  a  return,  &c. 

Special  demurrer,  assigning  for  causes 
(inter  alia)  that  the  supposMi  offence  of 
the  plaintiff,  for  which  he  was  amerced, 
was  not  stated  with  suiBcient  or  any  cer- 
tainty. That  it  did  not  appear  at  what 
time,  or  at  what  place,  or  in  what  manner 
the  jurors  were  proceeding  to  examine  the 
weights  and  measures,  when  they  were  ob- 
structed, or  whose  weights  and  measures 
the  plaintiff  obstructed  the  jurors  in  examin- 
ing, or  in  what  manner  he  obstructed  them  ; 
that  the  statement  in  the  avowry,  that  he 
obstructed  them,  was  not  a  statement  of  any 
fact,  or  of  any  act  committed  by  the  plaintiff, 
but  merely  a  statement  of  the  opinion  of 
the  jurors,  or  of  die  defendants. 

Peacock  (for  the  plaintiff),  after  stating 
these  grounds  of  demurrer,  was  stopped  by 
the  Court,  who  called  on — 

Cleasby,  contra. 

[Williams,  J. — Why  is  it  not  stated 
what  the  obstruction  was  ?  How  difficult 
it  would  be  to  try  an  issue  whether  the 
plaintiff  did  obstruct  the  jury  or  not.] 

The  presentment  of  the  jury  is  stated, 
according  to  the  usual  forms  of  presentment 
in  such  cases,  which  never  set  out  the  par- 
ticulars of  the  acts  which  constitute  the  ob- 
struction. 

[Patteson,  J. — The  presentment  must 
have  been  founded  on  some  evidence :  that 
evidence  roust  condescend  to  particulars: 
then,  should  not  the  avowry,  in  alleging  the 
fact,  condescend  to  particulars  also  ?] 

Suppose  a  party  to  run  round  before  the 
jury,  warning  all  parties  that  they  were 
coming  to  examine  the  weights,  that  would 


be,  in  truth  and  substance,  an  obstniction 
of  the  jury  in  the  execution  of  their  duty ; 
but  it  would  be  difficult,  if  not  impossible, 
and  cannot,  therefore,  be  held  to  be  neces- 
sary, to  specify  in  detail  all  the  evidence 
which,  at  the  trial,  will  support  the  general 
allegation. 

[Lord  Dkmman,  C.J.— It  may  not  be 
necessary  to  set  oat  the  evidence,  but  some 
of  the  particulars  which  go  to  make  up  the 
obstruction  should  be  stated.  If  it  could 
be  contended,  that  it  was  sufficient  to  allege 
that  the  jury  had  authority  to  decide  on  the 
subject,  and  that  they  had  adjudged  the 
plaintiff  guilty  of  an  obstruction,  tiie  case 
would  be  different ;  but  you  have  found  it 
necessary  to  aver  the  obstruction  in  fact.] 

If  this  were  an  action  of  trespass,  it 
would  be  sufficient  in  the  plea  to  aver 
the  presentment  as  a  justification :  in  this 
action  of  replevin  it  is  necessary  to  go 
further  and  aver  that  the  act  was  done  which 
was  presented  by  the  homage ;  but  it  is 
sufficient  to  aver  it,  in  the  terms  in  which 
it  was  afterwards  so  presented.  Moore  v. 
mcker{l),  and  WiUcoek  v.  Windsor^i) 
were  cited. 

Lord  Denman,  C.J. — I  think  this  aver- 
ment as  to  the  obstruction  insufficient.  It 
may  mean  either  that  the  plaintiff  deterred 
the  jury  from  acting,  by  observations  made 
by  him,  or  that  he  interfered  by  material 
force  to  prevent  them. 

Patteson,  J. — It  is  admitted  that  it  is 
not  sufficient  to  rest  on  the  presentment 
alone,  but  that  the  avowry  must  shew  some 
act  done.  As  it  allegres  an  obstruction,  it 
ought  so  to  allege  it  that  the  Court  can  see 
that  there  was  one. 

Williams,  J. — Suppose  an  issue  joined 
upon  the  allegation  that  the  plaintiff  ob- 
structed the  jury,  what  an  endless  iield  of 
inquiry  would  it  open.  I  cannot  see  the 
difficulty  of  describing  in  what  the  obstruc- 
tion consisted,  for  there  must  have  been 
some  evidence  of  facts  as  a  foundation  for 
the  amerciament. 

Leave  to  amend,  otherwise  judgment 
for  the  plaintiff. 

(1)  Andr.  47,  191. 

(2)  3  B.  &  Ad.  43. 
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TRIX  V.  TBORNE. 


1846. 
Jane  11, 

Pleading — Bond —  Certainty  —  Atsign- 
ment  of  Breaches — Duplicitg. 

Debt  «>•  btmd  for  SOOL,  dated  the  29th 
ef  September  1827.  Plea  (after  letHttg  out 
M  oyer  the  condition,  which  was  for  pay- 
ment of  SOOI.  and  interest  on  the  29th  of 
Marek  next  ensuing  the  date  of  the  bond), 
general  performance.  Replication,  that  the 
defendant  did  not  pay  the  SOOL  and  interest, 
aeeerding  to  the  condition  of  the  bond;  eon- 
eluding  vith  a  verification : — Held,  that  the 
replication  was  good,  and  the  plea  bad,  and 
that  «  demurrer  to  the  replication  wot  pro- 
ferUf  set  aside  asfrinolmu. 

Debt.  The  first  coant  of  the  dedaiation 
«Uted  tbftt  the  defendant  heretofore  and 
whikt  Mary  Coortenay  was  sole  and  un- 
manied,  to  wit,  on  the  29th  of  September, 
A.D.  1827,  by  his  certain  writing  obligatory, 
sealed,  tec  (ptofert),  the  date  whereof  is  a 
certain  day  and  year  therein  named,  to  wit, 
the  day  uid  year  last  aforesaid,  acknow- 
ledged himself  to  be  held  and  firmly  bound 
to  the  said  M.  Courtenay  in  the  sum  of 
SOOL,  being  parcel  of  the  sum  above  de- 
aanded.  Breach,  that  defendant  had  not 
paid  the  said  sum,  or  any  part  thereof,  to  the 
said  M.  Courtenay  while  she  was  sole  and 
mnairied,  or  to  Uie  said  plaintifis  or  either 
<rf  them  since  their  intermairiage. 

Tbete  were  also  counts  for  money  lent, 
kterest,  and  on  an  account  stated. 

Plea,  first,  the  defmdant  craves  oyer  of 
the  said  writing  obligatory ;  and  he  also 
oaves  oytx  of  the  condition  of  the  said 
writing  obligatory,  and  it  is  read  to  him,  &c. 
Tbe  eoBdition  of  this  obligation  is  such  that 
if  the  above-bonnden  John  Thome,  his 
heirs,  executors,  or  administrators,  shall  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the 
dwve-mentioned  M.  Courtenay  Thome, 
her  exeeoton,  administrators,  or  assigns,  the 
bn  sum  of  SOO/.  of  good  and  lawful  money 
tS  Great  Britain,  with  lawful  interest  for 
the  aame  sum,  on  the  29th  of  March  next 
ensaiag  the  day  of  the  date  of  the  above- 
wiitten  bond,  this  obligation  to  be  void; 
and  the  said  writing  obligatory  and  condi- 
tion being  read  and  heard,  the  defendant, 
as  to  the  first  count  of  the  declaration,  saith, 
that  Cram  the  time  of  the  making  the  said 


writing  obligatory  and  condition  as  afore- 
said hitherto,  he  hath  always,  in  all  things, 
duly  performed  and  fulfill^  the  said  condi- 
tion of  die  said  writing  obligatory,  accord- 
ing to  the  tenor  and  effect,  true  intent  and 
meaning  thereof.     Verification. 

Plea  second,  to  the  residue  of  the  de- 
claration, nunquam  indebitatus. 

Replication  to  the  first  plea,  that  the  de- 
fendant did  not  pay,  or  cause  to  be  paid,  the 
full  sum  of  SOOL,  with  interest  for  the  same, 
on  the  day  and  time,  and  in  the  manner 
limited  and  appointed  in  and  by  the  said  con- 
dition of  the  said  writing  obligatory,  accord- 
ing to  the  true  intent  and  meaning  thereof, 
but  wholly  neglected,  &c.     Yaification. 

Demurrer,  assigning  for  causes,  that  no 
breach  of  the  bond  was  sufficiently  assigned, 
the  day  of  payment  not  being  shewn  to 
have  elapsed  before  action  brought ;  that 
the  replication  improperly  concluded  to  the 
country,  and  was  douUe  and  uncertain. 

By  an  order  of  Cresswell,  J.,  of  the  9th 
of  March  1846,  the  above  demurrer  was 
set  aside  as  frivolous.  On  the  27th  of  April, 

M.  Smith  obtained  a  rule  nisi  for  rescind- 
ing the  Judge's  order. 

Butt  shewed  cause. — First,  the  motion  is 
too\a,te—Clementy.Weaver{i).  [The Court 
intimated  that  the  objection  was  not  fetal.] 
Secondly,  the  replication  is  g;ood,  and 
discloses  a  sufficient  breach.  The  date  of 
the  bond  appears  on  the  declaration,  and 
the  condition  is  to  pay  on  the  29th  of 
March  next  ensuing  the  day  of  the  data. 
Thirdly,  the  replication  has  a  proper  con- 
clusion. Perhaps  it  might  not  have  been 
demurrable  if  it  had  concluded  to  the 
country — Roakes  v.  Manser  (2).  And  that 
case,  and  the  cases  referred  to  in  it,  shew 
that  the  plea  is  clearly  bad ;  and  there  are 
many  authorities  in  fevour  of  this  form 
of  conclusion — Hayman  v.  Oerrard  (S). 
Lastly,  the  breach  is  not  double.  The 
contract  is  single,  viz.,  to  pay  both  prin- 
cipal and  interest — Dickenson  v.  Harrison 
(4),  Bealy  v.  Oreemslade  (5),  Humphreys 
V.  BethUy  (6). 


(1)  1  DowL  II.S.  193. 
(S)  1  C.  B.  1 


,  Rep.  MX ;  s.  e.  14  Law  J.  Rep.  (if.s.) 
C.P.'l99. 
*(3)  1  Saond.  108,  a,  i. 

(4)  4  Price.  282. 

(5)  2  Cr.  &  Jer.  61-,  s.o.  1  Law  J.  Rep.  (na) 
Ezeb.  1. 

(6)  2  Vent  198. 
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M.  Smith,  contra. — The  demuirer  is,  at 
all  events,  not  frivolous;  and,  indeed,  it 
would  be  supported  on  argument.  No  day 
is  laid  for  the  breach  of  the  condition — 
Parkiiuon  v.  Whitehead  (7),  Tvcker  v. 
Webtter{fi),  Meredith  v.  AUeyn  (9),  Jame* 
V.  Thomas  (10).  The  bond  in  this  case  is 
not  set  out  on  the  record,  but  the  condition 
only ;  and  the  date  of  the  bond  only  ap- 
pears under  a  videlicet  in  the  declaration. 

[Patteson,  J. — But  the  rule  is,  that  when 
oyer  of  a  deed  is  prayed,  and  it  is  not  set 
out,  it  may  be  set  out  by  the  other  side, 
md  form  part  of  the  demurrer  book.  If 
the  plaintiff  has  a  right  to  do  this,  the  bond 
is  virtually  set  out.  J 

But  the  plaintiff  has  not  availed  himself 
of  the  rule.  Motion  days  will  become 
special  paper  days  if  a  point  of  this  kind 
is  to  be  disposed  of  on  a  motion  to  set  aside 
a  demoirer  as  frivolous.  Secondly,  the  de- 
daration  does  not  negative  payment  to  the 
husband. 

[Patteson,  J. — But  the  bond  is  broken 
by  non-payment  on  the  day ;  and  the 
omission  is,  therefore,  of  no  sort  of  conse- 
quence.] 

If  the  plea  is  taken  to  be  a  plea  of  -tohit 
ad  diem,  it  should  have  concluded  to  the 
country  ;  but  if  an  assignment  of  a  breach 
is  necessary,  such  assignment  should  be 
formally  made. 

Lord  Denhan,  C.J. — I  think  the  first 
ground  of  demurrer  entirely  foils,  as,  the 
date  of  the  bond  appearing  on  the  declara- 
tion, the  time  for  pa3nnent  is  shewn  with 
certainty  in  the  condition  which  is  set  oat. 
Secondly,  I  think  the  replication  is  notdouble 
or  multi&rious,  as  the  bond  is  for  payment 
both  of  principal  and  interest ;  and  there 
being  a  general  allegation  of  performance 
in  the  plea,  the  replication  -is  good.  The 
question  as  to  the  propriety  of  the  mode  of 
conclusion  in  point  of  form,  is  one,  perhaps, 
open  to  more  doubt.  We  ate  referred  to 
Roake*  v.  Mtuuer,  which  was  fully  argued 

(7)  2  MsD.  &  Gr.  829  ;  s.  e.  11  Law  J.  Rep. 
(M.S.)  C.P.  2«I. 

(8)  10  Mee.  &  WeU.  371  ;  >.  c.  12  Uw  J.  Rep. 
(M.S.)  Exoh.  49. 

(9)  1  Salk.  138. 

(10)  5  B.  &  Ad.  40  ;  S.O.  2  Uw  J.  Rep.  (ti.s.) 
K.B.  207. 


in  the  Common  Pleas,  and  it  was  there  held 
tiiat  a  similar  replication  (concluding  to  the 
country)  to  a  similar  plea,  was  good.  It 
is  clear,  however,  that  the  replication  is 
pleaded  to  a  bad  plea ;  and  the  Judge  has 
exercised  his  discretion,  taking  the  pleactiugs 
into  consideration.  I  think  the  jurisdic- 
tion which  Judges  have  of  setting  aside 
demurrers  as  frivolous,  is  productive  of  the 
best  effects,  and  prevents  vexatious  and 
expensive  litigation.  I  would  add,  that  I 
think  that  a  party  who  comet  to  set  aside  a 
Judge's  -order  of  this  sort,  should  come  as 
soon  as  possible. 

Patteson,  J.— I  am  of  the  same  opinion. 
There  is  no  fault  in  the  declaration ;  but 
the  defendant  pleads  a  bad  and  tricky  plea 
— setting  out  the  condition,  and  pleading 
geaeral  performance.  Then  conies  the  re- 
plication, which  is  demurred  to.  The  Judge 
thought  it  was  all  frivolous,  and  set  the 
demurrer  aside.  Now,  we  diould  not  do 
light  in  setting  the  Judge's  order  aside 
unless  we  saw  that  there  was  really  some- 
tlung  for  the  parties  to  come  here  and  aigue. 
But  what  is  there  arguable  for  a'moment  ? 
I  think  all  the  grounds  of  demurrer  are  per- 
fecUy  frivolous  but  the  last,  namely,  the 
question  of  concluding  with  a  verification. 
I  am  not  prepared  to  say  that  such  a  form 
of  conclusion  is  in  strictness  correct;  but 
it  does  not  follow  that,  because  in  another 
case  a  conclusion  to  the  country  was  held 
good,  this  conclusbn  is  necessarily  bad. 
As  to  the  question  of  date,  the  plaintiff 
would  have  set  out  the  bond  if  it  had 
coma  on  for  argument  in  the  regular  way. 
Then,  as  to  the  allegation  of  non-payment 
of  principal  and  interest :  I  see  no  necessity 
for  alleging  the  non-payment  separately. 
It  appears  by  the  dedantion  that  the 
legal  debt,  the  penalty,  was  not  paid :  it  is 
contended,  indeed,  tlut  the  declaration  does 
not  say  to  whom ;  but  tiiis  I  do  not  think 
a  ground  of  special  demurrer,  as  it  was  not 
paid  to  anybody.  It  is  clear  that  the  de- 
fendant could  not  have  sustained  his  plea, 
and  the  motion  is  late. 

iZufe  diteharged. 

[See  Thome    v.    Jenluoe,    14   Law   J.    Rep. 
(■A)Eieh.76.] 
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JAUES  P.  BROOK. 


1846. 
May  23 

Slander — Pleading — Office — Special  Da- 
mage— Inducement. 

Words  $poken  of  a  titperintendent  of 
foUee:  "  /  taw  a  letter  respecting  an  officer 
»fthe  Leeds  Police  Force,  vho  was  superior 
tt  rank  to  A.  B,  and  who  had  been  guilty 
of  conduct  unfit  for  publication  ;" — Held, 
not  actionable  uUhmtt  special  damage ;  the 
emduet  imputed  to  the  plaintiff  not  being  con- 
neeted  on  the  face  of  the  declaration  with  his 
ojtdal  character. 

Case  for  words.  The  declaration  contained 
three  counta,  of  which  the  third  only  was 
proTed  at  the  trial.  The  inducement  to  the 
iitst  count  was,  that  the  plaintiff,  before  and 
tt&e.,  had  been,  and  was,  and  still  is  a  peace 
officer  of  our  Lady  the  Queen,  and  super- 
intendent of  the  police  of  the  borough  of 
Leeds,  in  the  county  of  York ;  and  by  reason 
thereof  the  plaintiff,  during  all  that  time 
had  and  received  a  certain  sedary  and  reward 
for  and  in  respect  of  his  said  office  and  em- 
ployment  as  superintendent  as  aforesaid. 

The  third  count  charged,  that  in  a  certain 
diseoiirse  which  the  defendant  bad  of  and 
coneeming  the  plaintiff,  and  of  and  con- 
cerning him  as  such  superintendent  as  afore- 
aid,  and  of  and  concerning  the  conduct 
of  the  plaintiff  in  his  said  office  and  em- 
ployment, in  the  presence  and  hearing,  &c. 
the  defendant,  contriving,  &c.,  falsely  and 
maliciously  spoke  and  published  of  and 
eooeeming  the  said  plaintiff,  and  of  and 
eoaeeming  the  plaintiff  as  such  superin- 
tendent as  aforesaid,  and  of  and  concerning 
tlie  conduct  of  the  plaintiff  in  his  office  and 
employment,  the  false,  &c.  words  follow- 
ing, that  is  to  say,  "  I  (meaning  the  de- 
faidant)  saw  a  letter  two  or  three  days 
•ince  regarding  an  officer  of  the  Leeds  Police 
Force  (meaning  the  plaintiff,)  who  was 
Mperior  in  rank  to  Child,  and  who  (mean- 
ing the  plain  ti£Q  had  been  guilty  of  conduct 
nnfit  for  publication,"  by  means,  &c.  No 
qiecial  damage  was  alleged. 

Plea,  not  guilty.  There  were  also  pleas 
of  justification,  on  which  no  question  arose. 

At  the  trial,  before  Coltman,  J.,  at  the 

*  Deeidrd  io  •  former  Una. 
Mew  ScsiES,  XVr.— Q.B. 


Spring  Assizes  for  Yorkshire,  1845,  a  ver- 
dict was  found  for  the  plaintiff  on  the  third 
count. 

In  the  following  Easter  term — 

fVatson  obtained  a  rule  nisi  for  entering 
a  nonsuit  (by  leave),  or  for  arresting  the 
judgment,  on  the  ground  that  it  was  not 
slanderous,  as  they  conveyed  no  imputation 
of  a  crime,  or  of  any  conduct  which  tended 
to  injure  the  plaintiff  in  liis  office  as  set  forth 
in  the  declaration. 

Hugh  Hill  shewed  cause. — The  third 
count  is  good.  Where  a  person  holds  an 
office  of  profit,  any  words  which  tend  to 
occasion  a  loss  of  such  office  are  actionable, 
though,  in  point  of  fact,  such  loss  may  not 
have  ensued. 

[Pattkson,  J. —  Upon  the  question  of 
arrest  of  judgment,  we  must  consider  whe- 
ther the  words  are  properly  laid,  as  having 
been  spoken  of  the  plaintiff  with  reference 
to  his  conduct  in  his  office.] 

This  is  not  like  the  case  of  Lumley  v. 
AUday  (1),  which  was  a  charge  affecting  the 
moral  character  of  a  clerk  to  a  private  com- 
pany. Bayley,  B.,  commenting  on  the  case 
of  Onslow  V.  Home  (2),  observes  there,  that 
"  all  the  authorities  either  shewed  the  want  of 
some  general  requisite,  as  honesty,  capacity, 
fidelity,  &c.,  or  connected  the  imputation 
with  the  plain  tiff's  office,  trade,  or  business;" 
but  he  admits  that  words  having  a  natural 
tendency  to  occasion  the  loss  of  office  would 
be  actionable :  and  that  is  the  case  here. 

Watson  {^Hoggins  with  him),  contri. — 
In  Onslow  v.  Home  it  is  certainly  observed 
by  De  Crrey,  C.J.,  that  words  are  actionable 
when  spoken  of  any  one  in  an  office  of  profit, 
which  may  "  probably"  occasion  the  loss  of 
his  office,  &c. ;  but  this  is  qualified  by  the 
judgment  in  Lumley  v.  AUday.  The  words 
"  unfit  for  publication"  convey  no  intelligi- 
ble imputation  on  a  policeman.  It  may  be 
necessary  for  him  in  the  course  of  his  duty 
to  do  acts  and  investigate  matters  unfit 
for  publication  ;  and  there  is  no  innuendo 
or  introductory  matter  in  the  declaration 
to  connect  the  conduct  imputed  to  the 
plaintiff  with  the  office  held  by  him,  or  any 
allegation   of  special  damage  —  Hearn  v. 

( 1)  1  Cr.  &  Jor.  305 ;  1.0. 9  Law  J.  Rep.  Exeh.b'2. 
(3)  3  Will.  186;  t.o.  2  W.  BUck.  750. 
[) 
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Stowell{i),  Bruyne  v.  Cooper  (4),  Ayre  v. 
Craven  (5),  GoUttein  v.  Fot»  (6). 

[Patteson,  J. — In  Ayre  v.  Craven  the 
discourse  was  laid  of  and  concerning  the 
plaintiff  in  his  profession ;  here  it  is  laid  of 
and  concerning  misconduct  in  his  office ;  but 
I  do  not  mean  to  say  that  the  difference  is 
important.] 

Lord  Denman,  C.J. — I  certainly  cannot 
distinguish  this  case  from  that  of  Ayre  T. 
Craven.  Nothing  can  be  more  certain  than 
that  the  words  spoken  of  the  plaintiff  in  that 
case  were  likely  to  affect  his  character. 
Still,  the  Court  held  that  the  declaration 
ought  to  shew  in  what  manner  the  words 
were  likely  to  cause  injury  to  him  in  his 
profession.  No  doubt  the  word  "  guilty" 
in  this  case  may  be  considered  as  conveying 
something  like  a  charge;  but  the  whole 
matter  of  the  alleged  slander  is  very  vague, 
and  may  have  been  spoken  without  reference 
to  the  ofiice  held  by  the  plaintiff.  The 
judgment  must,  therefore,  be  arrested. 

Patteson,  J.— I  am  also  of  opinion  that 
this  case  cannot  be  distinguished  from  Ayre 
V.  Craven.  The  Court  there  say,  at  the  end 
of  the  judgment,  that  "  in  actions  of  this 
nature  the  declaration  ought  not  merely  to 
state  that  such  and  such  scandalous  conduct 
was  imputed  to  the  plaintiff  in  his  profession, 
but  also  to  set  forth  in  what  manner  it  was 
connected  by  the  speaker  with  that  profes- 
sion." Those  remarks  apply  strictly  to  the 
present  case.  It  should  have  been  here 
shewn,  on  the  face  of  the  declaration,  how 
the  defendant  connected  the  conduct  of  the 
plaintiff  to  which  he  alludes  with  his  office : 
here  he  merely  says,  "  I  have  received  a 
letter,"  &c.  It  is  true  that  the  imputation  is 
laid  as  referring  to  the  plaintiff,  but  that 
only  identifies  him  as  the  person  alluded  to, 
and  there  is  no  averment  connecting  the 
words  spoken  with  the  office  or  profession 
of  the  plaintiff.  Lutnley  v.  AUday  was  de- 
cided on  the  same  principle. 

Willi  Aus,  J . — This  case  must  be  governed 

(8)  12  Ad.  &  El.  719  J  8.  c.  llLswJ.  Rep.  (».«.) 
Q.B.  26. 

(4)  6  >Iee.  &  Welt.  249  ;  t.  c  9  Lsw  J.  Rep. 
(n.8.)  Excb.  80. 

(6)  2  Ad.  &  EL  2  ;  s.  e.  4  Law  J.  Rep.  (n.s.) 
K.B.  86. 

(6)  6  B.  &  C.  154 ;  s. c.  5  Uw  }.  K«p.  K.B.  84. 


by  Ayre  v.  Craven.  The  words  are  very 
vagpie ;  and  though  we  may  see  that  they 
might  have  a  tendency  to  cause  the  re- 
moval of  the  plaintiff  from  his  office,  yet 
that  ought  to  have  been  shewn  by  express 
averment. 

Rule  absolute  for  arresting  the 
judgment. 


6.  -i 
26;  V 
.27.3 


THE  QUBKN  V.  THE  OHSAT 
NORTH  OF  ENGLAND  KAIL- 
WAY  COMPANY. 


1846 

May  26 
June  8. 

Corporation — Indictment. 

An  indictment  will  lie  against  a  corpora- 
tion for  a  misfeaaanee  at  common  law. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  1«.] 


1846 
Jan.  30 


..} 


THE  QUEEN  r.  THE   LORDS  OF 
THE  MANOR  OF  EVERDON. 


Copyhold— Admittance — Several  Estates 
— Fine — Fee — Stamp. 

Testator  devised  certain  copyhold  tene- 
ments to  his  son  W.  M.  for  life,  remainder 
to  the  children  of  W.  M.  as  tenants  in  com- 
nu>n  in  tail,  remainder  as  to  OMe  moiety  to 
his  daughter  P,  for  life,  remainder  to  her 
children  as  tenants  in  common  in  tail,  and 
as  to  the  other  moiety  to  his  daughter  S,  for 
life,  remainder  to  her  children,  as  tenants 
in  common  in  tail,  W.  M.  was  admitted, 
and  died  in  1844,  wUhout  issue,  P.  and  S. 
having  previously  died,  leaving  issue.  After 
the  death  of  W.  M,  the  only  child  of  P.  and 
the  four  children  of  S.  surrendered  to  T.  B, 
by  the  description  of"aU  that  piece  or  parcel 
of  land,  late  in  the  occupation  of  W.  M  " : — 
Held,  that,  on  the  admittance  of  T.  B,  five 
different  fines,  and  five  sets  of  fees,  and  five 
stamp  duties  were  payable. 

A  rule  had  been  obtained,  calling  on  the 
lords  of  the  manor  of  Everdon,  in  the 
county  of  Northampton,  and  their  steward 
and  deputy-steward  of  the  said  manor,  to 
shew  cause  why  a  writ  of  mandamus  should 

*  This  and  the  followin);  ousel  were  decided  id 
*  furmer  term. 
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not  issoe  to  them,  commanding  them  to 
admit  Thomas  Burton  as  a  tenant  of  the 
nid  manor  to  a  certain  piece  or  parcel  of 
ground  or  land,  situate,  &c.  at  Eveidon  in 
the  (aid  county,  and  within  the  said  manor, 
containing,  &c.,  together  with  the  apparte- 
nances,  &c.,  pursuant  to  the  surrender 
dieieo^  according  to  the  custom  of  the  said 
manor,  by  W.  M.  Nicholson  and  Anne  his 
wife,  R,  Claxton  and  Frances  his  wife, 
C,  M.  Broad,  John  Buttress  and  Mary  his 
wife,  and  John  Broad,  to  the  use  of  the  said 
T.  Barton,  his  heirs  and  assigns  for  ever. 
It  appeared  from  the  affidavit  on  which 
the  rule  was  obtained,  that  John  Morris, 
being  seised  in  fee  of  the  copyhold  land 
in  question,  and  having  surrendered  the 
same  to  the  use  of  his  will,  by  his  will  of 
the  23rd  of  June  1790,  devised  them  to  his 
son  William  for  life,  remainder  to  the  chil- 
dren of  William  as  tenants  in  common  in 
tail  general,  remainder  as  to  one  moiety  to 
hi*  daughter  Priacilla  for  life,  remainder  to 
her  children  as  tenants  in  common  in  tail 
general,  and  as  to  the  other  moiety  to  his 
danghter, Sarah  for  life,  remainder  to  her 
children  as  tenants  in  common  in  tail  general. 
The  testator  died  in  1 792,  and,  on  his  death, 
hit  son  William  Morris  was  admitted,  and 
died  in  1844  without  issue.  Priscilla 
Morris  married  W.  Nicholson,  and  died 
in  1821,  leaving  the  above-named  W.  M. 
Nicholson,  her  son,  surviving  her.  Sarah 
Morris  married  C.  Broad,  and  died  in  1825, 
leaviog  the  above-named  Frances  Claxton, 
C.  M.  Broad,  Mary  Buttress,  and  John 
Broad,  her  surviving.  These  five  parties 
contracted  with  the  said  T.  Burton,  for  the 
absolute  sale  to  him  of  the  sud  lands  and 
hereditaments,  for  the  sum  of  l,022j.,  and, 
accordingly,  on  the  23rd  of  September, 
1844,  severally  surrendered  the  same,  ac- 
cording to  the  custom,  by  the  description 
of  "  all  that  lot,  plot,  piece,  or  parcel  of 
ground,  situate,  &c.  containing,  by  admea- 
nnement,  18  acres  1  rood  23  perches, 
or  thereabouts,  late  in  the  occupation  of 
W.  Morris,  &c.,  together  with  the  appurte- 
nances," to  the  use  of  the  said  T.  Burton, 
bis  heirs  and  assigns  for  ever,  according  to 
the  eustom,  ftc,  by  the  annual  rent  of  2J., 
suit  and  service,  &c.  It  further  appeared 
Aat  T.  Burton,  on  the  24th  of  October 
1844,  applied  to  the  deputy-steward  to  be 
admitted,  in  pursuance  of  the  said  surrender, 


to  this  piece  of  land,  which,  he  contended, 
consisted  of  one  tenement,  but  that  the 
deputy-steward  refused  to  admit  him,  unless 
he  would  pay  five  several  fines,  in  respect 
of  the  several  undivided  shares  of  the  difle- 
rent  parties,  as  well  as  five  sets  of  fees.  The 
affidavit  of  the  deputy-steward,  in  answer, 
stated  that  the  surrender  to  T.  Burton  was 
made  out  of  court,  and  that  the  five  fines 
claimed  amounted  to  no  greater  sum  than 
the  single  fine  for  the  premises  would 
amount  to,  as  such  fine  would  be  divided 
into  five  parts,  according  to  the  respective 
interests  of  the  parties,  and  that  the  refusal 
to  admit  was  not  on  the  ground  of  the  non- 
payment of  the  fine  or  fines,  but  on  the 
ground  of  the  non-payment  of  five  different 
sets  of  fees  and  of  five  stamp  duties  for 
such  five  separate  admissions,  the  deputy- 
steward  contending  that  the  five  parties 
surrendering  being  entitled  as  tenants  in 
common,  the  share  of  each  such  party 
formed  a  separate  and  distinct  estate,  and 
required  a  separate  stamp.  The  fees 
claimed  for  all  the  admissions  but  the  first, 
were  only  the  customary  fees. 

M.  D.  Hill  and  Peacock  shewed  cause. 
— The  tenants  in  common  took  distinct 
estates  ;  and  it  is  quite  clear  that  if  they  had 
surrendered  at  different  times,  or  if  some 
had  surrendered  and  others  not,  the  stamps 
must  have  been  distinct  as  well  as  the  fees. 
— 1  Walk.  Copyhold.  302.  The  judgment 
of  Lord  Ellenborough,  in  Attree  v.  Scutt  ( 1 ), 
would  go  the  whole  length  of  shewing  that 
five  stamps  are  necessary.  That  case  was 
questioneid  in  Garland  v.  Jekyll  (2),  which 
upholds  the  position  laid  down — Coke  Copy- 
hold. 56,  Fisher  v.  Wigg{Z).  In  a  note  to 
The  King  v.  Mildmay  (4)  the  question  is 
discussed,  and  all  the  cases  are  cited.  The 
surrenderee  takes  no  estate  at  all,  until  ad- 
mittance; and  even  supposing  Attree  v. 
Setitt  not  to  be  law  to  its  full  extent,  still 
the  estates  are  several  until  their  re-union, 
which  cannot  be  till  such  admittance.  In 
HoUoway  v.  Berkeley  {b),  which  will  be 
relied  on  on  the  other  side,  it  was  not  dis- 
puted, that  BO  long  as  a  copyhold  tenement 
was  held  by  several,  as  tenants  in  common, 

(1)  6  east,  476. 

(2)  2  Bing.  273  j  s.c.  2  Uw  i.  Rep.  C.I'.  227. 

(3)  I  Ld.  Ravm.  622. 

(4)  2NeT.  St'Mnn.  798. 

(5)  6B.  &C.  2;s.c5  Uw  J.  Rep.  KB.  1. 
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a  distinct  heriot  was  due  in  respect  of  each. 
The  fallacy  lies  in  supposing  that  the  estates, 
which  vested  in  the  different  tenants  in 
common  were  re-united  before  the  sur- 
render to  Burton. 

Schomberg,  contr^. — The  admittance  of 
W.  Morris,  the  first  tenant  for  life,  on  the 
death  of  the  devisor,  operated  as  the  ad- 
mittance of  those  in  remainder  under  the 
will.  No  separate  fine  was  claimed  in  re- 
spect of  the  two  moieties,  on  the  death  of 
the  tenant  for  life,  and  although  the  estates 
of  the  tenants  in  common  are  separate  iwler 
*e,  yet  they  are  not  so,  with  reference  to  the 
fines  or  fees.  The  Stamp  Act,  55  Geo.  S. 
c.  184,  Sched.  tit.  '  Copyhold,'  only  refers 
to  separate  admittances. 

[WioHTHAN,  J. — In  whom  was  the  estate 
before  the  admittance  ?] 

In  the  tenants  in  common.  It  was  parcel 
of  the  old  estate — 1  Seriv.  Copyhold,  349, 
412. 

[WiGUTMAN,  J. — When  did  the  estates 
become  re-united  ?] 

They  never  were  divided.  In  Attree  v. 
Scutt  the  tenants  had  been  admitted,  and 
that  case  is,  therefore,  distinguishable  from 
the  present,  in  which  no  admittance  is  ne- 
cessary. Besides,  that  case  is  overruled  by 
Garland  v.  JekyU  and  HoUmeay  v.  Ber- 
keley. 

Lord  Denman,  C.J. — I  think  this  is  a 
very  clear  case.  It  is  admitted  that  the 
tenants  in  common  took  distinct  estates 
inter  le ;  but  it  is  said  that  those  estates  were 
only  distinct  for  some  purposes,  and  not  for 
others.  I  do  not  see  how  that  can  well  be. 
The  act  of  admittance,  in  respect  of  each 
separate  estate,  must  be  performed  sepa- 
rately.    This  rule  must  be  discharged. 

CoLERiDOE,  J. — I  am  of  the  same  opin- 
ion. It  is  not  disputed  that  if  there  had 
been  de  facto  a  separate  admittance  to  the 
estate  of  each  tenant  in  common,  a  separate 
fine  would  have  been  necessary.  Now,  as 
the  admittance  of  the  tenant  for  life  ope- 
rates on  the  estates  in  remainder,  such  ad- 
mittance would  enure  according  to  the 
respective  estates  of  the  parties  taking  in 
remainder.  Here  it  happens  that  these 
parties  are  tenants  in  common ;  and  the 
estates,  therefore,  continue  separate,  as  held 
by  them,  until  they  are  re-united  by  the 
admittance  of  the  surrenderee. 


WioHTMAN,  J. — I  am  of  the  same  opin- 
ion, principally  on  the  ground  that  the 
admittance  of  the  tenant  for  life  operates  as 
the  admittance  of  the  tenants  in  common. 
Holloway  v.  Berkeley  is  quite  consistent 
with  our  decision.  In  that  case  the  estates 
had  been  united  before  the  death  of  the 
tenant,  from  whose  executor  the  heriots 
were  claimed. 

Rule  diteharged. 


1846. 
June  3, 13,  27. 


LAWTON  r.  HICKMAN. 
LOONIE  V.  OLDFtELD. 
EADON  r.  BKANSOM. 
RAY  V.  HIRST. 
o'nEIL  V.  BRINDLE. 


Company — Railway — Complete  Regis- 
tration, Necessity  of. 

The  circumstance  that  a  joint-stock  com- 
pany is  established  for  the  execution  of  a 
raiheay  requiring  the  authority  of  parlia- 
ment, prevents  the  26th  section  o/7  ^  8  Fict. 
c.  110.  from  rendering  the  sale  of  shares 
before  complete  registration  illegal. 

And  therefore,  where  to  a  declaration  for 
goods  sold,  ^c.  the  defendant  pleaded  that 
the  goods,  4"C.  were  scrip  certificates  of  share* 
in  a  joint-stock  company,  called  the  G.  U. 
Railway  Company,  which  joint-stock  com- 
pany (not  being  a  banking  company,  or 
school,  or  scientifie,  or  literary  institution, 
or  friendly  society,  ^e.)  was  formed  after 
the  1st  of  November  1844 ;  and  thai  the 
company  had  not,  at  any  time  before  the 
sale,  obtained  a  certific/ite  of  complete  regis- 
tration; and  to  this  plea  the  plaintiff 
replied,  that  the  company  was  a  railway 
company,  the  purposes  of  which  could  not  be 
carried  out  without  the  authority  of  parlia- 
ment, within  the  meaning  of  the  proviso  in 
the  2nd  section  of  that  act  C setting  it  out)  ; 
and  that  it  had,  within  twelve  months  before 
the  sale  ^c.  obtained  a  certificate  of  provi- 
sional registratuih : — Held,  that  the  repU- 
eation  was  an  answer  to  the  plea. 

Held,  also,  that  to  a  similar  plea  a  re- 
plication, that  the  joint-stock  company  was  a 
company  for  executing  a  work  which  could 
not  be  carried  into  execution  without  the 
authority  of  parliament,  was  a  good  replica- 
tion. 
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Held,  lastly,  that  a  plea  tetting  up  the 
iUegaiity  of  the  sale  of  shares  under  the 
statute,  without  negativing  the  exception  in 
the  ind  section  as  to  inking  companies, 
tekools,  ifc.  was  ill  on  general  demurrer. 

LAWTON  r.  HICKMAN. 

Debt  for  1 5l.  for  goods  sold  and  delivered, 
with  a  count  for  5/.  on  an  account  stated. 

Second  plea,  that  the  goods  and  chattels 
in  the  declaration  mentioned,  were  and 
are  divers,  to  wit,  ten  shares,  of  25/.  each, 
of  and  in  the  capital  stock  of  a  certain  joint- 
stock  company  ;  that  is  to  say,  a  joint-stock 
company  called  and  known  as  the  "  Grand 
Union  Railway  Company,"  illegally  sold 
and  delivered  by  the  plaintiff  to  the  defen- 
dant, by  the  delivery  of  the  scrip  certifi- 
cates of  and  for  the  said  shares  after  the 
1st  day  of  November,  a.d.  1844,  to  wit,  on, 
Ac,  for  a  certain  sum  of  money,  to  wit, 
25/.,  contrary  to  the  form  of  the  statute  in 
such  ease  made  and  provided ;  and  that  the 
supposed  sale  and  delivery  in  the  declara- 
tion mentioned  was  and  is  the  said  illegal 
sale  and  delivery ;  and  that  the  money  in 
the  declaration  mentioned  was  and  is  parcel 
of  the  said  price  and  value  of  the  said  shares 
so  illegally  sold  and  delivered,  and  no  other 
money.  And  the  money  found  to  be  due 
upon  the  said  account  stated  was  and  is 
the  money  so  supposed  to  be  due,  and  no 
other  money.  And  the  defendant  further 
says,  that  the  said  joint-stock  company  was, 
before  and  at  the  time  of  the  said  sale  and 
delivery,  a  joint-stock  company,  established 
in  a  {Mrt  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  other  than  Scotland,  to 
wit,  in  the  county  of  Derby,  for  the  purpose 
of  profit  to  the  shareholders,  subscribers, 
and  members  thereof,  and  was  not  a  bank- 
ing company,  or  school,  or  scientific  or 
literary  institotion,  or  friendly  society,  loan 
society,  or  benefit  building  society,  inroUed 
mder  the  statute  in  force  respecting  such 
societies  ;  and  the  said  joint-stock  company, 
before  and  at  the  said  last-mentioned 
time,  was  a  partnership  whereof  the  capi- 
tal, to  wit,  1,800,000/.,  was  agreed  to  be 
divided  into  divers,  to  wit,  72,000  shares, 
of  iSl.  each,  and  so  as  to  be  transferable 
wtthoat  the  express  consent  of  all  the  co- 
partners ;  and  that  the  said  joint-stock 
company  was  not,  at  the  time  of  the  said 
sale,  inoorporated  by  statute  or  charter,  or 


authorized  by  statute  or  letters  patent  to 
sue  and  be  sued  in  the  name  of  any  officer 
or  person ;  and  that  the  formation  of  the 
said  joint-stock  company  was  commenced 
after  the  Ist  day  of  November  1844,  to  writ, 
on  the  Istday  of  January,  a.d.  1845  ;  and 
the  said  joint-stock  company  had  not  at 
any  time  before  or  at  the  time  of  the  said 
sale  or  delivery,  obtained  a  certificate  of 
complete  registration,  as  required  by  the 
statute  in  such  case  made,  &c. ;  and  that 
the  plaintifi',  before  and  at  the  time  of  the 
said  sale  and  delivery,  claimed  to  be  entitled 
to  the  said  shares  so  sold  and  delivered,  and 
sold  and  delivered  the  same  to  the  defen- 
dant, as  being  so  entitled.  Verification. 

Replication,  that  the  said  joint-stock 
company,  in  the  last  plea  mentioned,  was 
established,  as  in  that  plea  mentioned,  for 
the  purpose  of  making  and  maintaining  a 
certain  railway,  to  wit,  the  Grand  Union 
Railway,  under  the  authority  of  an  act  of 
parliament,  to  be  obtained  for  that  purpose, 
with  the  usual  powers  to  take  land  for  the 
purposes  of  the  said  railway,  and  to  take 
rates  from  the  persons  using  the  said  rail- 
way, and  other  powers  and  authorities 
usually  granted  by  parliament  to  railway 
companies.  And  the  plaintiff  farther  says, 
that  the  purposes  of  the  said  joint-stock 
company  and  the  said  railway,  intended 
to  be  executed  by  them,  could  not  be  car- 
ried into  execution  without  first  obtaining 
the  authority  of  parliament  in  that  behalf. 
And  the  plaintiff  further  says,  that  before 
and  at  the  time  of  the  said  sale  and  delivery 
of  the  said  scrip  certificates  in  the  said  last 
plea  mentioned,  the  said  joint-stock  com- 
pany was  a  company  for  executing  a  rail- 
way, within  the  true  intent  and  meaning  of 
that  part  of  the  stat.  7  &  8  Vict.  c.  1 10. 
(entitled,  &c.),  whereby  it  was  enacted  and 
provided  (that  is  to  say), — "  Provided, 
nevertheless,  that  except  as  hereinafter  spe- 
cially provided,  this  act  shall  not  extend  to 
any  company  for  executing  any  bridge, 
road,  cut,  canal,  reservoir,  aqueduct,  water- 
work,  navigation,  tunnel,  archway,  raUway, 
pier,  port,  harbour,  ferry,  or  dock,  which 
cannot  be  carried  into  execution  without 
obtaining  the  authority  of  parliament." 
And  the  plaintiff  further  says,  that  within 
twelve  months  next  before  the  said  sale  and 
delivery  of  the  said  scrip  certificates  in  the 
said  last  plea  mentioned,  to  wit,  on  the  18th 
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day  of  April  1845,,  the  said  joinUstock 
company  was  provisionally  registered,  and 
obtained  a  certificate  of  provisional  registra- 
tion, pursuant  to  the  said  last-mentioned 
act.     Verification. 

Special  demurrer,  assigning  for  causes, 
that  the  circumstance  of  the  said  company 
being  established  for  the  purpose  in  the  re- 
plication  mentioned,  does  not  render  the 
sale  and  delivery  of  the  said  shares,  goods, 
and  chattels  in  the  said  account  stated  legal ; 
nor  does  such  circumstance  entitle  the  plain- 
tiff to  recover  the  sum  of  money  in  the  de- 
claration mentioned,  or  any  part  thereof; 
and  also  for  that  the  replication  is  uncertain, 
inasroucli  as  it  does  not  state  the  nature  of 
the  said  railway,  or  the  terminus  thereof; 
nor  can  it  be  seen,  from  the  said  replication, 
that  the  said  railway  was  a  railway  which 
could  not  be  carried  into  execution  without 
the  authority  of  parliament ;  and  it  is  con- 
sistent with  the  said  replication,  and  all  the 
allegations  therein,  that  the  said  railway 
might  be  carried  into  execution  without  the 
authority  of  parliament,  since  it  merely 
appears  that  the  said  company  was  esta- 
blished for  the  purpose  of  making  and 
maintaining  a  certain  railway,  to  be  called 
(to  wit)  the  "  Grand  Union  Railway," 
under  the  authority  of  an  act  of  parliament, 
with  certain  powers  therein  referred  to. 
And  it  is  consistent  with  the  said  allegation 
that  the  said  railway  might  and  could  be 
made  without  the  authority  of  parliament ; 
and  although  it  is  alleged  that  the  purposes 
of  the  said  joint-stock  company  and  the 
said  railway  could  not  be  carried  into  exe- 
cution without  first  obtaining  the  authority 
of  parliament,  it  does  not  appear  that  the 
said  railway  could  not  be  carried  into  exe- 
cution without  such  authority  ;  and  also 
for  that  the  allegation  in  the  said  replication, 
that  the  said  joint-stock  company  was 
a  company  for  executing  a  railway  within 
the  true  intent  and  meaning  of  the  statute 
therein  referred  to,  is  uncertain,  and  too 
general,  and  is  an  allegation  of  a  conclusion 
of  law,  and  not  of  matter  of  fact ;  and  no 
certain  issue  in  fact  can  be  taken  thereon, 
nor  can  any  issue  be  taken  thereon  without 
leaving  to  the  jury  questions  on  the  con- 
struction of  the  said  statute;  and  also  for  that 
it  does  not  appear  that  at  the  time  of  the 
sale  and  delivery  of  the  said  scrip  certifi- 
cates the  said  company  was  a  company  for 


executing  a  railway ;  and  although  the  said 
company  was  established  for  such  purposes, 
it  might  not  have  had  that  object  in  view 
at  the  time  of  the  said  sale  and  delivery  ; 
and  also  for  that  it  does  not  appear  in  or  by 
the  said  replication  that  the  purpose  of  mak- 
ing a  railway  was  the  sole  purpose  for  which 
the  said  company  was  established,  or  which 
it  had  in  view ;  and  also  for  that  the  said 
replication  is  a  departure  from  the  declara- 
tion, and  admits  that  what  are  called  good* 
and  chattels  are  shares  in  a  joint-stock  com- 
pany, which  are  not  goods  and  chattels,  but 
choses  in  action;  and  the  plaintifi*  cannot 
recover  the  price  and  value  of  the  said  shares 
under  his  declaration  for  goods  and  chattels 
sold  and  delivered.     Joinder  in  demurrer. 

PashUy,  in  support  of  the  demurrer 
(June  5). — This  case  raises  distinctly  on 
the  record  the  question  which  has  already 
been  before  the  Court  of  Exchequer,  in 
Young  v.  Smith  (1).  The  plea  is  an  answer 
to  the  declaration.  It  is  true  that  the  26th 
section  does  not  mention  railways  in  express 
terms;  and  it  is,  therefore,  contended,  that 
by  the  2nd  section  they  are  taken  out  of  its 
operation.  This,  however,  is  not  necessarily 
the  case,  but  the  whole  statute  must  be  read 
together.  The  mode  by  which  a  railway 
company  is  to  obtain  acertificate  of  complete 
registration  is  provided  by  section  9.  The 
effect  attempted  to  be  given  to  the  proviso 
is  repugnant  to  the  scope  of  the  act — Jenk, 
5th  Cent,  casus  4.  No.  2,  1  Kent.  Com.  462. 

[Patteson,  J. — Your  construction  would 
altogether  get  rid  of  the  proviso  in  the  2nd 
section.] 

The  replication  avers  that  the  purposes 
of  the  joint-stock  company  and  the  railway 
could  not  be  carried  into  effect  without  first 
obtaining  an  act  of  parliament;  but  the 
Court  will  not  take  judicial  notice  that  a 
railway  cannot  be  constructed  without  the 
authority  of  parliament.  Several  sections 
of  the  act  do  not  appear  to  have  been 
brought  before  the  notice  of  the  Court  of 
Exchequer ;  such  as  the  9th  and  the  58th, 
and  others — Parian*  v.  Spooner  (2). 

Cole,  contra. 

Pathlet/,  in  reply. 

Cur.  adv.  vult. 


(1)  ISUwJ.  Rep.  (n.s.)  Exch.  81. 

(2)  Ibid.  Cbuic.  lHa. 
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LOONIE  V.  OLDFIELD. 

The  pleadings  in  this  case  are  set  out  in 
the  judgment  of  the  Court  {pott). 

Coaling,  in  support  of  the  demurrer. — 
The  replication  does  not  shew  why  the 
railway  cannot  be  carried  into  effect  without 
the  authority  of  parliament.  It  is  not  suf- 
ficient to  say  merely,  that  the  work  could 
not  be  carried  into  effect  without  such 
aathority.  There  is  nothing  to  shew  that 
the  parties  intend  to  get  an  act  of  parlia- 
ment. Then,  as  to  the  principal  question, 
it  is  said  that  the  2nd  section  controuls  the 
operation  of  the  26th  ;  but  it  is  clear  that 
the  object  of  the  legislature  cannot  be 
effected  without  complete  disclosure  of  the 
particulars  required  by  that  section  and 
complete  registration.  It  is  not  pretended 
that  other  clauses  of  the  act  do  not  apply, 
even  though  there  is  no  special  provision. 
The  11th  and  1 2th  sections  and  the  24th 
section  evidently  apply  to  railway  and  other 
parliamentary  companies.  If  the  25th  and 
26th  sections  had  formed  one  section  (and 
in  the  parliamentary  roll  there  is  no  divi- 
sion into  sections),  it  could  not  have  been 
doubted  that  the  26tb  operated  on  railway 
companies,  as  well  as  others. 

The  26th  section  must  be  read  together 
with  the  25th,  just  as  the  24th  is  to 
be  read  with  the  23rd.  It  might,  at 
first  sight,  be  supposed  that  the  26th 
Kction,  by  referring  to  the  deed  of  settle- 
ment, only  applied  to  ordinary  joint-stock 
eompanies ;  but  clearly  the  first  part  of  the 
Kction  applies  to  parliamentary  companies, 
as  well  as  others,  just  as  the  first  part  of 
the  25th  section  provides  for  the  complete 
icgnlation  of  all  companies,  (including,  of 
eooise,  railway  and  other  parliamentary 
companies),  though  further  particular  pro- 
viiioni  are  made  with  respect  to  parliamen- 
tary companies  at  the  end  of  that  section. 
The  special  provisions  in  the  9th  section, 
connected  with  the  2(jth,  shews  the  sort  of 
cases  contemplated  by  the  second  section ; 
there  is  a  distinct  mode  of  registration  as  to 
them,  but  the  general  enactment  as  to  the 
necessity  for  complete  registration  applies 
to  all  companies.  It  will  not  be  contended, 
that  the  limitof  time  for  the  operation  of  tlie 
act  does  not  apply  to  parliamentary  com- 
panies as  well  as  others.  If  the  word  "  com- 
pany" in  the  26th  means  any  company  which 


may  be  completely  registered  (and  if  that 
be  not  the  case  the  statute  cannot  apply  to 
railway  companies  at  all),  it  must  include 
parliamentary  companies  as  well  as  others. 
The  question  comes  to  this :  what  is  the 
meaning  of  the  words  **  specially  provided" 
in  section  2  7  In  what  terms  and  in  what 
manner  is  special  provision  to  be  made? 
The  4th,  the  23rd,  the  65th  evidently  apply 
to  railway  companies  as  well  as  others, 
though  they  are  not  specially  mentioned. 

[Patteson,  J.— But  do  you  say  that 
companies  existing  before  the  1st  of  No- 
vember 1844  are  included  in  the  general 
words  ?] 

In  Younyy.  Smith  it  was  taken  for  granted 
by  the  Court,  that  the  whole  argument  in 
favour  of  the  applicability  of  the  26th  section 
assumed,  that  complete  registration  was 
necessary  to  railway  companies  ;  but  that  is 
not  so;  and  whether  the  judgment  be  right  or 
not,  it  is  clear  that  the  Court  did  not  take 
into  consideration  various  sections  of  the 
act,  such  as  sections  7,  27,  28,  60.  Lastly, 
the  plea  is  good  in  form,  as  it  shews  that 
the  company  is  one  established  for  the 
purpose  of  profit,  so  as  to  bring  this  case 
within  the  operation  of  the  26th  section.  If 
the  replication  then  does  not  shew  that  the 
company  falls  within  the  proviso  in  the  2nd, 
it  is  ill.  The  plea  sufficiently  negatives 
the  exception,  by  shewing  that  no  act  of 
parliament  had  been  obtained,  and  any 
matters  to  take  it  out  of  the  operation  of 
the  26th  section  should  be  distinctly  shewn 
by  the  plaintiff— £«»oH  v.  Blake  (3). 

Cur.  adv.  vult. 

EADON  B.  BRANSOM. 

In  this  case  the  pleadings  were  similar  to 
those  in  Loonie  v.  OldfieM. 

Pashletf,  in  support  of  the  demurrer. — 
The  plea  is  good,  and  the  Court  of  Ex- 
chequer was  wrong  in  assuming  that  the 
question  depends  on  the  necessity  for  com- 
plete registration  by  railway  companies. 

[Patteson,  J. — The  9th  and  25th  sections 
shew  that  railway  companies  may  obtain  a 
certificate  of  complete  registration ;  the 
25th  section  provides  with  respect  to  parlia- 
mentary companies,  that  on  complete  regis- 
tration, and  before  the  company  shall  have 
obtained  its  own  act,  it  shtdl  not  be  lawful 
for  such  company  to  exercise  the  powers  of 
(3)  I  Saund.  234,  n.  2 ,  ■.  c.  I  L«r.  88. 
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this  act  otherwise  than  conditionally.  You 
would  substitute  "or"  for  "and."  It  is 
further  to  be  observed,  that  the  25th  section 
does  provide  for  putting  an  end  to  the 
power  of  the  act  when  the  company  gets  its 
own  act.] 

If  the  26th  section  does  not  apply,  the 
17th,  19th,  and  22nd  sections,  which  give 
power  to  the  Board  of  Trade  and  provide 
for  the  payment  of  registration  fees,  &c. 
will  not  apply  to  railways.  The  Court  of 
Exchequer  dso  treated  the  act  as  a  penal 
one :  now  it  is  a  remedial  act — Turner  v. 
Warren  (4),  Bone*  v.  Booth  (5),  HoUoway 
T.  Hewelt,  referred  to  in  Lord  Seltea  v. 
Powell {6),  Lord  Spencer  y.  Swannell{7). 
The  plea  is  good — Spier es  v.  Parker  {S), 
Shaw  V.  Pointer  (9),  Doe  d.  Payne  v.  the 
Bristol  and  Exeter  Railway  Company  (10), 
Taylor  v.  Clemton  (11).  It  was  not  neces- 
sary to  negative  any  subsequent  act  being 
passed —  Thibault  v.  Gibson  ( 12). 

Martin,  contra. — If  the  object  of  the  act 
was  to  prevent  fraud,  the  plaintiff  would  be 
entitled  to  judgment,  as  the  defendant  seeks 
to  avoid  paying  for  the  scrip  he  has  pur- 
chased. The  question  is,  what  is  the  mean- 
ing of  7  &  8  Vict.  c.  110?  All  that  the 
plea  says  is,  that  the  company  had  not  a 
certificate  of  complete  registration  ;  but  it 
does  not  say  that  the  company  had  not  got 
its  own  act  of  parliament. 

Cur.  adv.  vult. 

o'neil  v.  brindle. 

In  this  case  the  plea  was  similar  to  that 
in£au)<onv./fic&man,but  it  omitted  to  state 
that  the  company  was  not  a  banking  com- 
pany, or  school,  or  scientific  or  literary  in- 
stitution (in  the  words  of  the  exception 
contained  in  the  2nd  section). 

The  replication  was  also  similar  to  the 
replication  in  the  above  case,  and  demurrer. 

(4)  2  Strs.  107i>. 

(5)  2  W.  BUclc.  1226. 

(6)  6  Taunt.  297. 

(7)  3  Mee.  &  Wela.  154;  i.  0.  7  Uw  J.  Rap. 
(M.S.)  Excb.  78. 

(8)  1  Term  Rep.  141. 

(9)  2  Ad.  &  El.  312,  323  ;  t.  c.  4  Law  J.  Rep. 
(M.S.)  K.B.  16. 

(10)  6  Mee.  &  Wela.  833,  341 ;  a.  o.  9  Uw  J. 
Rep.  (H.a.)  Excb.  232. 

(11)  2  U.B.  Rep.  978 ;  a.o.  1 1  Law  J.  Rep.  (n.s.) 
Excb.  447. 

(12)  12  Mee.  &  Wela.  88, 9fi ;  s.c.  13  Law  J.  Rep. 
(N.a.)  Excb.  2. 


Bimie,  in  support  of  the  demurrer. 

Cowling,  contri. — In  this  case  there  is  a 
substantial  and  fatal  objection  to  the  plea, 
as  it  does  not  negative  Uie  exception.  The 
defect  is  not  cured  by  pleading  over — Farn- 
worth  v.  the  Bishop  of  Chester  {\S).  If 
this  plea  is  good,  it  would  be  sufficient  to 
say  that  the  shares  could  not  be  legally 
purchased,  without  any  further  averment. 
Cur.  adv.  vult. 

RAY  V.    HIRST. 

In  this  case  the  replication  was  demurred 
to. 

Hawkins,  in  support  of  the  demurrer. 
Sir  J.  Bayley,  contra. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  in  each  case 
was  subsequently  delivered  by  Lord  Den- 
man,  C.J. 

LAWTON  V.  HICKMAN. 

To  a  declaration  for  goods  and  chattels 
sold  and  delivered,  and  money  due  on 
an  account  stated,  the  plea  is,  that  the 
goods  and  chattels  were,  and  are,  shares 
in  the  capital  stock  of  a  joint-stock  comp- 
any, illegally  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  by  the  delivery 
of  scrip  certificates  after  the  1st  of  No- 
vember 1844,  contrary  to  the  form  of  the 
statute;  and  that  the  account  stated  re- 
lates to  the  same  illegal  sale  and  delivery. 
The  plea  further  states  that  the  said  com- 
pany was,  before  and  at  the  time  of  the  said 
sale  and  delivery,  a  joint-stock  company 
established  in  England,  for  the  purpose  of 
profit  to  the  shareholders,  subscribers,  and 
members  thereof,  and  not  a  banking  com- 
pany, school,  scientific  or  literary  institu- 
tion, or  friendly  society,  or  building  society ; 
and  that  it  was  a  partnership,  whereof  the 
capital  was  agreed  to  be  divided  into  shares, 
so  as  to  be  transferable  without  the  ex- 
press consent  of  the  co-partners;  that  it 
was  not  incorporated  by  charter  or  statute ; 
that  the  formation  of  it  was  commenced 
after  the  1st  of  November  1844 ;  that  it 
had  not,  at  any  time  before  the  sale  and 
delivery,  obtained  a  certificate  of  complete 
registration ;  and  that  the  plaintiff,  before 
and  at  the  time  of  the  sale  and  delivery, 

(13)  4  B.  &  C.  555  :  a.  c.  4  Law  J.  Rep.  K.B.  14. 
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claimed  to  be  entitled  to  the  said  sbares,  and 
•old  and  delivered  them  to  the  defendant, 
a*  being  so  entitled.  The  replication  then 
seeks  to  bring  the  company  within  the  pro- 
THo  contained  in  the  2nd  section  of  the  act, 
alleging,  that  it  was  established  for  the  pur- 
pose of  making  and  maintaining  a  cert&in 
railway,  to  be  called  "  The  Grand  Union 
Baflway,"  under  the  authority  of  an  act  of 
parliament,  to  be  obtained  for  that  purpose, 
with  the  usual  powers  to  take  land,  for  the 
purposes  of  the  said  railway,  to  take  tolls, 
and  other  powers  usually  granted  by  par- 
liament to  railway  companies ;  and  that  the 
purposes  of  the  said  company  and  the  said 
railway  could  not  be  carried  into  execution 
without  first  obtaining  the  authority  of  par- 
Bamcnt,  and  that  the  company  was  a  com- 
pany for  executing  a  iwlway  within  the 
•tat.  7  8c  8  Vict.  c.  110,  containing  the 
said  proviso ;  and  avers  that,  within  twelve 
mcMiths  next  before  the  said  sale  and  deli- 
Tery,  the  said  company  was  provisionally 
registered,  and  obtained  a  certificate  of  pro- 
TMioDal  r^stration  pursuant  to  that  sta- 
totc. 

A  special  demurrer  assigns  for  causes, 
fiiat,  that  the  circumstance  of  the  said  com- 
pany being  established  for  the  purposes  in 
die  replication  mentioned,  did  not  make  the 
sale  legal. 

The  second  cause  of  demurrer  is,  that, 
consistently  with  the  replication,  the  railway 
might  be  carried  into  execution  without  the 
authority  of  parliament,  as  the  powers  re- 
quired for  its  execution  are  not  specified,  and 
that  the  description  of  the  company  in  this 
respect  is  too  general,  and  puts  in  issue 
matter  of  law.  To  this  the  answer  is,  (and 
such  answer  appears  to  us-  sufficient)  that 
that  description  follows  the  words  of  the  act ; 
that  some  of  the  objects  of  the  railway  com- 
pany, for  which  the  authority  of  parliament 
h  requisite,  are  set  out  in  the  replication ; 
Wt  further,  that  we,  like  the  Court  of  Ex- 
chequer, are  so  bmiliar  with  the  nature  of 
raflway  oompanies,  that  it  would  be  irra- 
Cioiial  to  decline  taking  judicial  notice  of 
tkam,  and  the  necessi^  for  tiieir  obtaining 
■odi  authority. 

The  third  cause  of  demurrer  is,  that  the 

aun6oa  of  a  railway  is  not  said  to  be 

tke  sole  purpose  of  the  company  :  but  we 

tkiak  that   this   is   not   necessary.     The 

KtwSnies.XVI.— as. 


proviso  does  not  in  terms  require  it  to  be 
for  that  sole  pukpose,  and  the  Court  will 
not  assume  that  it  may  have  been  created 
for  any  other.  This,  indeed,  is  not  impos- 
sible ;  but  if  a  railway  company  is  chal- 
lenged as  illegal,  because  it  moreover  con- 
templates some  other  purpose,  that  ought  to 
be  averred  by  those  who  impeach  it. 

We  think  there  is  nothing  in  the  last 
objection,  that  railway  shares  are  not  goods 
and  chattels. 

I  revert  now  to  the  first  cause  of  demurrer 
which  fairly  raises  the  question  whether 
the  circumstance  that  the  company  was 
''established  for  the  execution  of  a  railway, 
requiring  authority  of  parliament,  prevents 
the  26th  section  from  rendering  the  sale  of 
shares  illegal. 

Now,  the  proviso  in  sect.  2.  is  most  re- 
markable in  its  terms,  as  they  directly  pre- 
vent the  act  from  attaching  on  "any  railway 
company,  which  cannot  be  carried  into  exe- 
cution without  the  authority  of  parliament, 
except  as  in  the  said  act  is  specially  pro- 
vided." The  act,  therefore,  does  not  operate 
upon  such  company  at  all,  unless  there  is 
some  special  provision,  and  then  only  as 
may  be  specially  provided. 

This  is  not  a  proviso  in  the  ordinary  sense 
—something  engrafted  on  a  preceding  enact- 
ment ;  but  it  is  something  which  prevents 
every  enactment  of  the  statute  from  operating 
on  such  companies,  except  in  a  particular 
case,  and  that  case  is  not  the  occurrence  of 
any  extrinsic  fitct,  which  must  have  been 
brought  before  the  Court  by  pleading,  but  it 
depends  entirely  on  the  contents  of  the  act 
itself,  which  the  Court  is  bound  to  examine 
and  construe,  and  decide  for  itself,  whether 
a  special  provision  is  to  be  found  within  it, 
and  whether  such  special  provision  applies 
to  the  matter  in  hand.  The  proviso  must 
have  the  same  force  in  reference  to  every 
enactment,  as  if  it  had  been  repeated  at  the 
close  of  each ;  therefore,  though  the  word 
"  provided,"  and  the  position  of  the  clause 
would  appear  to  bring  it  within  the  rule 
that,  as  a  proviso,  it  ought  to  be  specially 
pleaded,  it  is  in  truth  an  exception,  or 
rather  a  statutory  declaration  overriding 
the  whole  act,  that  to  such  companies  the 
respective  enactments  shall  not  extend,  un- 
less we  discover  in  the  act  the  special  pro- 
vision which  would  make  them  applicable. 
E 
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We  have  csrefully  gone  throngh  the  see- 
tions  in  which  special  provisions  are  made 
with  respect  to  railway  companies,  several 
of  which,  the  4th,  7th,  and  9th,  were  not 
brought  to  the  notice  of  the  Court  of  Ex- 
chequer in  the  argument  in  the  case  of 
Youny  v.  Smith,  But  the  result  of  our  in- 
vestigadon  is,  that  they  are  not  special  pro- 
visions, which,  by  necessary  implication, 
apply  the  26th  section  to  parliamentary 
companies.  The  25th  section  was  fnlly 
commented  upon,  and  was  said  to  prove 
that  the  26th  must  have  been  intended  to 
apply  to  railway  companies  as  well  as  others ; 
and  there  is  some  weight  in  the  argument' 
fVom  intention,  though  Mr.  Baron  Alderson 
thought  that  different  classes  of  cases  are 
contemplated  by  the  two  sections;  but  if 
we  consider  the  26th  section  as  mdting  it 
penal  to  deal  in  shares  before  complete 
registration,  to  be  accompanied  with  the 
paramount  enactment,  that  it  shall  extend 
to  no  railway  companies,  except  as  by  the 
act  is  specially  provided,  we  are  driven  to 
search  for  this  special  provision,  and,  find- 
ing none,  to  say  tint  it  does  not  extend  to 
them. 

Whether  this  was  intended  by  the  legisla- 
ture we  do  not  profess  to  gyre  any  confi- 
dent opinion.  That  they  meant  to  deal 
difiiNently  with  ordinary  joint-stock  com- 
panies, and  with  railway  companies,  can 
admit  of  no  doubt.  A  special  provision 
invalidating  sales  of  shares  before  complete 
registration,  may  have  been  omitted  throngh 
an  oversight,  or  possibly  from  design.  It  is 
enough  for  a  court  of  law  to  say  that  it  is 
omitted  ;  and  the  consequence  is,  that  the 
plaintiff  is  entitled  to  our  jadgmeut.— Judg- 
ment/or the  plaintiff. 

LOON  IE  0.  OLDFIELD. 

Declaration  for  \0l.,  money  paid,  as  a 
broker,  in  purchasing  shares  and  scrip  cer- 
tificates, and  railway  undertakings,  and 
on  an  account  stated.  Plea — ^That  after 
7  ft  8  Vict.,  and  after  the  1st  of  November 
1844,  tbe  plaintiff,  as  broker  and  agent 
of  the  defendant,  purchased  on  his  account 
scrip  shares  in  a  certain  joint-stock  com- 
pany, called  the  Rugby,  Warwick,  and  Wor- 
cester Railway  Company,  the  formation  of 
which  was  commenced  after  the  said  1st  of 
November  1844,  and  established  in  Eng- 


land, for  the  purpose  of  profit,  and  which 
was  and  is  a  joint-stoek  company,  aooording 
to  the  definition,  and  within  the  provisiona 
and  true  intent  and  meaning  of  the  said  aot 
(setting  out  the  particulars,  and  negativing 
the  exception  in  sect.  2),  and  that  the  money 
was  advanced,  and  the  commission  eame«l, 
and  the  account  stated  in  and  abont  the 
purchase  of  such  shares,  before  complete 
registration  of  the  said  company,  and  with- 
out any  certificate  of  complete  registratio*, 
and  no  authority  of  parliament  had  bean 
obtained  for  carrying  into  execntioB  any 
works  of  the  said  company,  of  all  which  tlic 
plaintiff  had  notice,  which  purchase  wa> 
contrary  to  the  statute.  Replication — That 
the  said  company  was  a  company  for  ex«- 
cuting  a  work  which  cannot  be  carried 
into  execution  without  obtaining  tiie  au- 
thority of  parliament.  This  replication  is 
demurred  to,  because  it  does  not  shew  why 
the  worics  cannot  be  carried  on  without 
the  authority  of  parliament ;  but  we  are  of 
opinion  d>at  it  sufficiently  appears  on  the 
whole  record  to  be  a  rdlway  company; 
and  we  may  properly  take  notice  that  a 
railway  company  cannot  be  carried  into 
execution  without  authority  of  parliament, 
as  we  have  already  atated  in  the  former 
case. — Judgment /or  the  plaintiff. 

XADON  V.  BRAN80M. 

A  similar  replication  to  a  similar  plea  de- 
murred to  for  the  same  cause. — Judgment 
for  the  plaintiff. 

o'nbil  v.  brindlb. 

In  this  case  the  plaintiffis  clearly  entitled 
to  judgment,  because  the  exceptions  in  the 
2nd  section  are  not  negatived  in  the  plea. 
—Judgment  for  the  plaintiff. 

RAT  V.  HIRST. 

The  same  judgment,  because,  though 
the  plea  avers  that  the  company  waa  ineh 
a  one  aa  required  to  be  registered  under  the 
act,  it  does  not  shew  why,  and  is  too  ge- 
neral, even  on  general  demoner. — Judg- 
ment for  the  plaintiff. 
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1B46, 
Jones 
Not.  25, 

Poor  Law — Lunatic  Pauper — 9  Oeo.  4. 
e.  iO.— Appeal— S  ^  9  Fict.  c.  126.— Sla- 
ttte— Repeal — Exceptional  Words. 

Om  the  9th  of  July  1845,  an  order  ica» 
made  adfudgiiy  the  aettlement  of  a  lunatic 
fnper,  and  ordering  poj/ment  of  expense* 
mider9  Geo.  4.  e.  40.  *.  42.  On  the  9tk 
•f  August  feUmBktg,  tAe  8  <$■  9  Viet.  e.  126. 
ftsid,  which  repealed  the  9  Oeo.  4.  e.  40, 
eaetpt  as  to  atuf  matters  committed  or  done 
before  the  passing  of  the  repealing  act,  tehich 
sksuldheatif  that  act  had  not  passed.  On 
(he  Mth  of  October  an  appeal  against  this 
fier  was  entered  and  respited ;  and  on  the 
Mth  of  December  notice  of  appeal  uas  sent. 
Ns  gnmnds  of  appeal  were  eter  stated.  At 
At  Jamuary  Sessions  1846,  the  Sessions  dis- 
mitsid  the  appeal,  o»  the  ground  that  the 
tight  of  appeal,  under  9  Geo.  4.  e.  40,  W€U 
lekeitawag  by  the  8  <^9  Ftc<.  e.  126 ;  amd, 
secondly,  that  if  the  right  of  appeal  remain- 
ed, grmsds  of  appeal  ought  to  have  been 
titled :  — Held,  that  the  right  to  appeal 
ejtinst  an  order  made  prior  to  the  passing 
^theS^9  VieL  c.  126.  was  unageeted  by 
Aetaet. 

Held,  <dso,  that  sect.  60.  of  the  9  Geo.  4. 
e.  40.  was  not  the  proper  appeal  clause,  and 
that  M  grounds  of  appeal  were  necessary. 

[For  the  report  of  the  above  case,  see 
16  Uw  J.  Rep.  (n.b.)M.C.  p.  22.] 
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THB  aCSBN  •.  THE  COCNaL  OV 
THE  BOBOUOH  OF  MANCHESTER. 


1846. 

J«n 
Feb. 
Jime 

Corporation —  Charter —  Compensation. 

In  order  to  entitle  a  person  to  claim  com- 
ptstalion  under  5  <^  6  Vict.  c.  Ill,  as 
«  oficer  of  a  division  of  a  county,  in  which 
a  borough,  to  which  a  charter  of  incorporation 
hat  been  granted  is  situated,  he  should  be 
clearly  sheten  to  be  an  officer  of  the  entire 
dimtion.  And  therefore,  where  it  was 
frottd,  that  the  Atanchester  division  of  the 
ent/y  of  L.  consisted  of  forty-three  town- 
*hift,  and  that  O.  M.  had  for  many  years 


acted  as  clerk  to  the  Justices  of  that  division, 
attending  at  the  New  Bailey,  at  Salford 
('one  of  those  townships),  where  the  greater 
part  of  the  business  was  transacted;  but 
thai,  among  the  forty-three  townships,  there 
were  others  at  which  Justices  attended  and 
held  petty  sessions,  at  which  they  employed 
other  persons  as  clerks  : — Held,  that  O.  M. 
was  not  entitled  to  compensation  as  an  officer 
of  a  division  of  a  county. 

Held  also,  that  the  clerk  to  the  stipendiary 
Magistrates  appointed  under  the  statute 
53  Geo.  3.  e.  72,  if  not  an  officer  of  a 
borough,  county,  or  division  of  a  county 
within  the  6  ^6  Vict.  c.  111. 

Mandamus  to  conncil  of  the  borough  of 
Manchester.  The  writ  alleged  and  sug- 
gested that,  whereas  pursuant  to  the  pro- 
visions of  statute  5  &  6  Will.  4.  c.  76,  and 
of  the  several  acts  a&erwards  passed  for 
amending  the  same,  the  Queen  had,  on 
the  3rd  of  October  1838,  granted  a  charter 
of  incorporation  to  the  borough  of  Man- 
chester, and  thereby  extended  all  the 
powers  and  provisions  of  the  first- mentioned 
act  to  the  inhabitants  of  the  said  borough 
within  the  district  set  forth  in  such  charter; 
and  whereas,  afterwards  and  before  the 
passing  of  the  statute,  6  &  6  Yict.  c.  Ill, 
the  Queen  had  granted  under  the  provisions 
of  the  said  first-mentioned  act,  a  separate 
commission  of  the  peace  for  the  said  borough 
of  Manchester,  and  afterwards  and  before 
the  passing  of  the  statute  5  &  6  Vict. 
c.  Ill,  bad  further  granted  a  separate 
Court  of  Quarter  Sessions  to  be  holden  in 
and  for  the  said  borough  ;  and  whereas,  at 
the  several  times  of  the  granting  of  such 
charter  of  incorporation  to  the  said  borough, 
and  of  such  separate  commission  of  the 
peace,  and  such  separate  Conrt  of  Quarter 
Sessions  as  aforesaid,  one  Oswald  Milne,  of 
Manchester  aforesaid,  gentleman,  was  an 
officer  of  a  division  of  the  said  county  of 
Lancaster,  that  is  to  say,  of  the  Manchester 
division  of  the  said  county,  and  in  which 
said  division  of  the  said  county  of  Lan- 
caster, the  said  borough  of  Manchester  was 
and  is  situated,  that  is  to  say,  holding  the 
several  offices  of  clerk  to  the  Magistrates 
fbr  the  county  of  Lancaster,  acting  for  the 
said  division  of  Manchester,  otherwise 
called  clerk  to  tlie  Justices  nf  the  petty 
sessions   held   for   the   said   division,  and 
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clerk  to  the  Justices  for  the  time  being, 
appointed  under  an  act  of  the  53  Geo.  S. 
for  (amongst  other  things)  "  the  more  effec- 
tual administration  of  the  office  of  a  Justice 
of  the  peace,  within  the  townships  of  Man- 
chester and  Salford,  in  the  hundred  of  Sal- 
ford,  in  the  county  palatine  of  Lancaster" 
(whose  respective  sittings  were  holden  at 
the  New  Bailey  Court  House,  in  Salford), 
the  same  offices,  at  the  several  times  of 
such  grants  to  the  said  borough  as  afore- 
said, being  severally  offices  of  profit,  and 
the  said  Oswald  Milne  by  virtue  of 
holding  and  being  in  such  offices  re- 
spectively was  entitled  to  and  enjoyed 
certain  fees  and  emoluments  therefrom. 
The  writ  Airther  suggested,  that  in  con- 
sequence of  such  several  grants  to  the 
said  borough  as  aforesaid,  the  said  Oswald 
Milne  had  sustained  the  loss,  and  been 
deprived  of  great  part  of  the  fees  and  emo- 
luments of  the  said  several  offices,  and  that 
thereupon,  in  pursuance  of  the  aforesaid 
provisions  of  the  said  act,  5  &  6  Vict.  c.  Ill, 
the  said  Oswald  Milne  had  become  and 
was  entitled  to  have  an  adequate  compen- 
sation to  be  assessed  by  the  council,  and 
paid  out  of  the  borough  fund  of  the  said 
borough,  for  the  fees  and  emoluments  of  his 
said  several  offices  which  he  had  lost  and 
been  deprived  of  as  aforesaid ;  and  that  the 
said  Oswald  Milne,  since  the  passing  of  the 
said  last-mentioned  act,  to  wit,  &c.,  did 
deliver  to  the  town  clerk  of  the  said  borough 
a  certain  statement,  under  his  hand,  setting 
forth  the  amount  received  by  him  in  every 
year  during  the  period  of  five  years,  and 
before  the  time  when  the  profits  of  the  said 
offices  were  affected  by  the  said  grants,  on 
account  of  the  fees,  &c.,  in  respect  whereof 
he  claimed  compensation,  distinguishing  the 
office,  &c.  in  respect  whereof  the  same  had 
been  received,  and  containing  a  declaration 
that  the  same  was  a  true  statement,  according 
to  the  best  of  his  knowledge,  &c. ;  and  also 
setting  forth  the  sum  claimed  by  him  as 
such  cmnpensation,  according  to  the  direc- 
tions of  the  said  first-mentioned  act,  which 
said  statement  was  laid  before  the  council 
of  the  said  borough,  who  thereupon  took 
the  same  into  consideration,  and  determined 
thereon  that  the  said  Oswald  Milne  was  not 
entitled  to  any  compensation  out  of  the 
borough  fund  of  the  said  borongh,  and  then 
and  there  wholly  disallowed  the  claim  of 


the  said  Oswald  Milne  to  compensation, 
and  did  not  assess  any  compensation  to  the 
said  Oswald  Milne  for  the  loss  of  such  fees, 
&c.  as  he  had  sustained  and  been  deprived 
of  as  aforesaid,  nor  hath  any  compensation 
been  since  at  any  time  assessed  to  the  said 
Oswald  Milne  for  or  in  respect  of  the  same, 
to  the  great  damage,  &c.  The  writ  then 
proceeded  to  command  the  council  to  assess 
an  adequate  compensation  to  be  paid  out 
of  the  borough  fund  of  the  said  borough, 
to  the  said  Oswald  Milne,  for  the  loss  of 
the  fees  and  emoluments  of  the  said  seven4 
offices  of  which  he  had  been  deprived,  in 
consequence  of  the  said  several  giants  to 
the  said  borough  as  aforesaid,  &c. 

Return  to  this  writ  by  the  council  of 
the  borough  of  Manchester,  "  that  the  said 
Oswald  Milne,  of  Manchester,  in  the  said 
writ  named,  was  not,  at  the  several  timea 
in  the  said  writ  of  mandamus  in  that  behalf 
respectively  mentioned,  or  any  of  them,  an 
officer  of  a  division  of  the  said  county  of 
Lancaster,  as  in  the  said  writ  of  mandamus  >• 
suggested  and  alleged ;  and  further,  that  the 
said  Oswald  Milne  has  not  sustained  the 
loss,  or  been  deprived  of  great  part  or  any  of 
the  said  fees  and  emoluments  in  the  said  writ 
mentioned,  in  consequence  of  the  said  se- 
veral grants  in  the  said  writ  mentioned,  or 
of  any  of  them,  as  is  in  the  said  writ  in  that 
behalf  suggested  and  alleged;  and  for  the 
causes  aforesaid,  they,  the  council  of  the 
borough  of  Manchester,  have  not,  and  ought 
not  to  assess  an  adequate  or  any  compen- 
sation to  be  paid  out  of  the  borough  fiind 
of  the  said  borough  to  the  said  Oswald 
Milne,  for  the  said  supposed  loss  in  the  said 
writ  mentioned." 

Plea,  by  Oswald  Mflne,  by  virtue  of  the 
statute  in  that  case  made,  &c.,  that  he,  the 
said  Oswald  Milne,  was  an  officer  of  a  divi- 
sion of  the  said  county  of  Lancaster,  modo 
et  formd  ;  second,  that  the  said  Oswald 
Milne  has  sustained  the  loss,  and  been  de- 
prived of  fees,  &c.,  in  conseqaence  of  the 
said  grant  in  tiie  said  writ  mentioned,  noifo 
et  formd.  Issue  was  joined  on  both  these 
pleas. 

At  the  trial,  before  Cresswdl,  J.,  at  the 
Summer  Assizes  for  Liverpool,  in  1844,  it 
appeared  that  on  October  2Srd,  1898,  a 
charter  of  incorporation  was  granted  to  the 
borough  of  Manchester,  under  the  statute 
5  &  6  Will.  4.  c.  76 ;  and  on  the  7th  of 
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Febnury  1839  a  separate  commission  of 
tbe  peace  was  granted  to  the  borongh,  and 
00  the  1st  of  April  1839  a  separate  court  of 
quarter  sessions;  and  these  grants  were 
eonfirmed  by  the  operation  of  the  5  &  6 
Viet.c.  111. 

It  appeared,  further,  that  Mr.  Milne  first 
acted  as  cki^  to  the  Magistrates  acting  within 
the  division  of  Manchester,  together  with 
his  fiuher,  in  1808,  and  had  continued  ever 
liiiM  to  act  as  such  clerk.  The  Manchester 
division  consisted  of  forty-three  places,  or 
townships,  the  principal  part  of  the  business 
of  the  division  being  conducted  at  the  New 
Bailey  at  Salford,  one  of  these  townships ; 
•nd  Mr.  Milne  contended  that  he  was  clerk 
to  the  Magistrates  fat  the  county  of  Lan- 
caster, acting  for  the  division  of  Manchester, 
which  included  the  townships  of  Manchester 
and  Salford,  and  several  other  townships, 
whose  sittings  were  held  at  the  New  Bailey 
Court  House,  at  Salford. 

It  fbrther  appeared,  that  on  the  appoint- 
ment of  a  stipendiary  Magistrate,  in  1813, 
under  53  Geo.  3.  c.  72,  Mr.  Milne  had  been 
appointed  and  acted  as  clerk  to  such  stipen- 
diary Magistrate ;  and  that  he  continued  to 
act  in  bodi  of  these  offices,  notwithstanding 
any  diange  of  Magistrates,  until  the  grant 
of  the  chioter ;  and  that  on  such  grant,  and 
die  grant  of  the  separate  commission  of  the 
peace  to  the  borough,  in  1839,  Mr.  Higson 
was  appointed  clerk  to  the  Justices,  and 
Mr.  Herford  the  solicitor  for  conducting  the 
prosecution  of  offenders  committed  by  the 
instioea  of  the  Peace  of  the  borough,  under 
their  said  commission. 

On  the  other  side  it  was  contended  that 
Mr.  MOne  was  never  appointed  by  the 
Magiatiates  for  the  county  of  Manchester 
eoDeetively,  or  by  the  Magistrates  of  the 
eonnty  of  Manchester  acting  for  the  division 
of  Manchester  collectively,  to  be  clerk  to 
the  Magistrates  for  the  county  of  Lancaster, 
acting  for  the  division  of  Manchester, 
thoagfa  he  might  have  been  appointed  and 
aeled  as  elerk  to  certain  Magistrates  for  the 
said  oonnty ;  and  that  there  were  now  up- 
wafda  of  sixty  Magistrates  for  the  division 
m  question,  though  when  Mr.  M9ne  first 
■eled  as  derk  there  ware  only  firar  or  five ; 
aad  that,  in  addition  to  the  petty  sessions 
held  dafly  at  the  New  Bailey,  at  Salford,  at 
wUda  Mr.  Milne  attended,  various  other 
petty  aeasions  were  held  by  county  Magis- 


trates within  the  division  of  Manchester,  viz., 
at  Worsley,  Stratford,  Middleton,  Heaton 
Norria,  and  at  the  Town  Hall  at  Salford, 
at  which  other  clerks  were  employed.  And 
they  further  contended  that  the  clerk  to  the 
stipendiary  Magistrate  was  not  an  "officer" 
within  the  meaning  of  the  statute. 

Cresswell,  J.  directed  the  jury  to  find  for 
the  Crown  if  they  considered  that  Mr.  Milne 
was  clerk  to  the  Magistrates  of  the  division 
of  Manchester ;  that  the  evidence  shewed 
that  many  Magistrates  employed  him  as 
their  clerk  when  they  attended  at  the  office 
at  Manchester;  and  that  Mr.  Milne  also 
attended  and  acted  as  clerk  to  the  Magis- 
trates at  Salford.  And  he  lefl  it  to  them 
to  say  whether  the  petty  sessions  held  at 
Manchester  or  at  the  Old  Bailey  at  Salford 
were,  in  point  of  fact,  petty  sessions  for  a 
division  of  the  county  of  Lancaster.  And 
with  respect  to  his  being  clerk  to  the  stipen- 
diary Magistrates,  that  the  employment  of 
Mr.  Milne  for  thirty  years  was  evidence  to 
shew  that  he  had  been  appointed  by  the 
stipendiary  Magistrates  ;  and  it  was  for  the 
jury  to  say,  whether  the  intention  was 
merely  to  appoint  him  to  act  on  each  occa- 
sion, or  whether  he  held  a  permanent  office 
as  clerk. 

A  verdict  having  been  returned  for  the 
Crown,  a  rule  nisi  for  a  new  trial  was  ob- 
tained, on  the  ground  of  misdirection. 

Sir  F.  Theaiger  (Attorney  General), 
Siarkie,  and  Cowling  shewed  cause. — First, 
the  office  of  clerk  to  the  Justices  is  an 
office  within  the  meaning  of  the  statute 
6  &  6  Vict.  c.  111.  8.  2.  Com.  Dig.  tit. 
•  Court,'  B,  4.  — Harding  v.  PoUoch  (1). 
Such  an  officer  is  recognized  by  various  acts 
of  parliament,  26  Oeo.  3.  c.  14.  ss.  1,  3, 
6  Geo.  4.  c.  50.  s.  16,  4  &  5  Will.  4.  c.  76. 
s.  18,  5  &  6  Vict.  c.  109.  s.  14,  7  &  8 
Vict.  c.  101 .  s.  1 1  ;  and  though  it  may  be 
said  that  he  holds  his  office  during  the 
pleasure  of  the  Justices,  still  his  character 
of  officer  continues  during  their  pleasure—- 
Ex  parte  Sandy*  (2),  The  King  v.  the 
Mayor,  ^c.  of  Bridgewater  (3),  The  Queen 
V.  the  Mayor,  ^e.  of  Carmarthen  (4).    It  is 

(1)  6  Bing.  25,  82,  45. 

(2)  4  B.  &  Ad.  863. 

(3)  6  Ad.  &  £1.  839 :  s.e.  6  Uw  J.  Rep.  (n.s.) 
M.C.  78. 

(4)  II  Ad.&E1.9i  »  c.9Uw  J.Rfp.(ii.8.)Q.B. 
25. 
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the  duty  of  the  Magistrate  to  appoint 
a  elerk,  and  a  mandamus  would  lie  to 
compel  them  to  do  so.  The  statute  5  &  6 
Vict.  a.  111.  was  meant  to  extend  the 
powers  for  giving  compensation  contained 
in  the  previous  acts.  If  it  be  said  that  the 
duty  of  the  Magistrate's  clerk  did  not  ex- 
tend over  the  whole  of  the  division,  the 
same  remark  would  apply  to  the  office  of 
clerk  of  the  peace ;  and  if  Mr.  Milne  ia 
not  entitled  to  compensation  as  officer  of 
the  division  of  Lancashire,  in  whidi  the 
borough  of  Manchester  is  situate,  by  reason 
of  the  accidental  circamstances  of  certain 
Magistrates  employing  their  own  clerks 
on  business  at  petty  sessions,  the  act  of 
5  &  6  Vict.  c.  ill.  will  be  inoperative, 
since,  by  reason  of  the  increased  number  of 
Magistrates  in  populous  districts,  the  same 
thing  will  be  found  to  have  occurred  in 
every  instance  in  which  such  charters  have 
been  granted.  In  this  case,  whatever  may 
be  the  claims  of  other  parties,  Mr.  Milne's 
appointment  as  clerk  to  the  Justices  is  un- 
disputed, and  he  has  acted  as  such  clerk  for 
thirty  years. 

Sir  F.  KeUy  (Solicitor  General),  Mar' 
tin,  and  Crompton,  contrl.  —  First,  Mr. 
Mylne  was  not  an  officer  of  a  division  of  a 
connty  within  the  meaning  of  the  act  of 
5  &  6  Vict.  c.  111.  Admitting  that  there 
is  in  the  eye  of  the  law  such  a  body  as 
Magistrates  of  a  particular  division,  Mr. 
Milne  was  not  derk  to  that  body,  but  only 
officiated  as  derk  to  some  individuals  of 
that  body ;  others  of  the  same  body  em- 
ploying other  persons  as  clerks.  It  is 
just  as  if  he  had  claimed  to  be  clerk  to 
the  Judges  of  one  of  the  superior  courts  of 
Westminster,  sitting  at  chambers,  and  the 
facts  shewed  that  he  was  only  clerk  to 
three  of  them.  The  division  of  Manches- 
ter comprises  as  many  as  forty- three  town- 
ships, and  though,  beyond  doubt,  Man- 
chester is  most  populous,  still  the  party 
who  acts  as  detk  to  the  Magistrates  sitting 
at  Manchester  or  Salford,  cannot  be  said 
to  be  the  clerk  to  the  Magistrates  of  that 
division. 

[Pattesok,  J.— I  take  the  facts  to  be 
that  the  petty  sessions  are  generally  held 
at  the  New  Bailey  at  Salford,  though  they 
may  be  occasionally  held  at  Heaton  Norris 
and  Worsley.] 

There  is  no  difference  whatever  which 


could  be  assigned  in  law  in  form  of  plead- 
ing between  the  Heaton  Norris  Sessions 
and  the  Manchester  Sessions. 

[PATTBaoN,  J.— By  the  same  rule  petty 
sessions  held  at  the  house  of  any  indi- 
vidual Magistrate  would  have  the  same  eha- 
neter.] 

It  is  submitted  that  they  would.  Bat, 
secondly,  there  is  no  such  office  aa  the  elerk 
to  the  Magistrates  of  this  ^vision.  Tha 
9  Geo.  4.  c.  43.  is  ^e  act  which  regulates 
the  division  of  counties,  and  enabfes  the 
Magistrates  to  alter  the  div^noas ;  but  the 
term  "division"  there  used,  means  division 
into  some  known  riding  or  portion,  and  that 
act  makes  no  mention  of  any  such  officer  aa 
clerk  to  the  Magistrates,  either  of  special  or 
petty  sessions. 

[CoLERiDOK,  J. — What  officer  should  you 
say  was  an  officer  of  a  division  of  a  county 
within  the  meaning  of  the  act  7] 

The  clerk  of  the  peace,  or  the  coronw. 
Even  with  respect  to  speeial  sessions,  The 
King  v.  the  Jiutiees  of  Smrrejf  (5),  The  Kin§ 
V.  the  Jiutieet  of  Suffolk  (6),  The  King  v.  tha 
Jiuticet  of  fVorceiterahire{7),  sre  in  point, 
to  shew  that  the  clerk  to  the  Magistrates 
was  not  formerly  an  officer  of  a  division  of 
a  county.  On  the  other  hand,  various  acts 
of  parliament  recognize  the  office  of  desk  to 
a  Justice  of  the  Peace— 26  Geo.  3.  c.  14 ; 
37  Geo.  3.  c.  16.  s.  4;  6  Geo.  4.  c.  AO. 
s.  10,  If  Mr.  Milne  is  entitled  to  compen- 
sation, the  gentlemen  who  acted  as  derks  to 
the  Magistrates  of  this  division  transacting 
business  at  the  other  places  (Heaton  Norris, 
and  Worsley)  are  equally  entitled.  At  all 
events,  there  is  enough  to  shew  that  Mr. 
Milne  never  was  clerk  to  the  Justices  of  the 
petty  sessions  of  the  division  in  question. 

[Lord  Dxmham,  C.J. — There  would  be 
no  inconsistency  in  holding  that  the  other 
derks  were  entitled  to  eompensatian.] 

But  the  clerk  ntust  be  appdnted  by  all 
the  Magistrates. 

[Loao  Dbmican,  C.J.  —  The  qoesticm 
would  then  only  turn  on  the  mode  of  ap- 
pointment] 

There  does  not  seem  to  have  beea  any 
appointment  of  Mr.  Milne.  It  is  net 
disputed  that  he  has  acted  as  derk  to  the 

(S)  5  B.  8r  C.  241 ;  ■.  e. i  Uw  J.  Bep.  K.B.  246. 
{»)  6  Ibid.  110;  s.e.  5  Uw  J.  Rrp.  M.C.  27. 
(7)  2  B.  &  AM.  228. 
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Magistrates.  The  cases  of  Tke  Queen  v.  the 
Mofor,  ^e.  of  Carmarthen,  The  King  v. 
Ute  Mayor,  ^e.  of  Bridgewater,  Ex  parte 
Harvey  (8),  and  The  Queen  v.  the  Corpo- 
ration of  Poole  (9),  were  the  cases  of  clerks 
to  borough  Justices.     If  the  5  &  6  Vict, 
c  109.  can  be  considered  as  now  recognising 
toch  an  officer  as  clerk  to  the  Justices  of  a 
(Bvision,  that   cannot  affect  the    state    of 
diings  in  18S9,on  which  Mr.  Milne's  cldms 
rest.     The  53  Geo.  3.  c.  72,  under  which 
Mr.  Milne  claims  to  be  clerk  to  the  stipen- 
diary Magistrate,  does  not  use  the  expres- 
noB  clerk  to  the  Justices  or  to  the  Magis- 
trates. That  act' only  provides  for  the  daily 
attendance  of  one  Magistrate  at  the  New 
Bailey  Court  House,  at  Salford,  and  a  salary 
of  1,000/.  per  annum  is  provided  for  him, 
bat  be  is,  in  fiwst,  only  a  Justice  of  the  Peace 
for  the  county  of  Lancaster.     It  is  true  that 
Mr.  Milne  has  acted  as  derk  at  the  daily 
petty  sessions  held  at  the  New  Bailey,  at 
Salford,  since  that  act;  but  he  may  still 
oontiaue  to  do  so :  and  though  his  profits 
may  perhaps  be  diminished  by  a  separate 
commission  of  the  peace  being  granted  to 
Mancbectn',  he  is  not,  in  fact,  deprived  of 
any  office  whatever — The  Queen  v.   the 
Mayor  of  York  (10).    The  stipendiary  Ma- 
gistrate is  not  obliged  to  employ  Mr.  Milne 
as  his  clerk,  but  he  may  do  so.     And  his 
personal   clerk   cannot    be  considered  an 
officer  of  the  division  of  a  county.     The 
deA  of  the  Chief  Justice  of  England  is  not 
aa  officer  of  England. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  subse- 
quently delivered  by — 

LoedDbmiiam,  C.J. — This  was  an  appli- 
cation for  a  mandamus  to  assess  compensa- 
tion to  Mr.  Oswald  Milne,  for  the  loss  of 
the  profits  and  emoluments  of  the  several 
offices  of  clerk  to  the  Magistrates  for  the 
diTision  of  Manchester,  and  of  clerk  to  the 
Jostices  for  the  time  being,  appointed  under 
the  53  Geo.  3.  c.  72,  and  of  the  prosecuting 
offenders,  and  other  business  connected  with 
thesaiddirision.  The  case  went  down  to  trial, 


(S)  7  Ad.  4c  El.  739;  s.  c.  7  Law  J.  Rep.  (n.».) 
Q.B.  129. 

(9)  Ibid.  730;  s.  c.  7  Law  J.  Rep.  (n.s.)  Q.B. 
IM. 

(10)  3  Q.  B.  R«p.  550;  *.c.  I  ILaw  J.  Rep.  (n.s.) 
Q.B.J26. 


before  my  Brother  Cresswell,  and  a  verdict 
was  taken  under  his  direction  for  the  Crown. 
We  were  moved  to  enter  a  verdict  for  the 
defendants,  or  for  a  new  trial  for  misdirec- 
tion. 

The  daim  to  compensation  was  founded 
upon  the  2nd  section  of  the  5  &  6  Vict, 
c.  111. 

That  statute  was  passed  for  removing 
doubts  as  to  the  validity  of  the  charters 
granted  to  certain  boroughs  in  pursuance 
of  the  5  &  6  Will.  4.  c.  76,  and  the  acU 
subsequently  passed  to  amend  that  act,  and 
confirmed  such  charters,  amongst  which 
was  the  charter  granted  to  the  borough  of 
Manchester.  By  the  2nd  section  of  the 
statute  it  was  enacted,  "  That  every  officer 
of  any  such  borough,  or  of  any  county  or 
any  division  of  a  county,  in  which  any  such 
borough  is  situated,  who  was  in  any  office 
of  profit  at  the  time  of  the  granting  any 
such  charter,  whose  office  shall  have  been 
abolished,  or  who  shall  have  been  removed 
itom  his  office,  or  deprived  of  any  part  of 
the  fees  or  emoluments  of  his  office  in  con- 
sequence of  such  grant,  shall  be  entitled  to 
compensation." 

To  be  entitled  to  compensation  under  the 
statute,  Mr.  Oswald  Milne  must  have  been 
either  an  officer  of  the  borough  or  of  the 
county,  or  of  the  division  of  the  county  in 
which  the  borough  was  situate. 

He  claimed,  in  the  first  place,  as  having 
held  the  office  of  clerk  to  the  Magistrates 
acting  for  the  division  of  Manchester,  in 
the  county  of  Lancaster.  It  appeared  that 
there  was  a  division  called  the  division 
of  Manchester,  consisting  of  forty-three 
townships,  and  that  the  general  business  of 
the  division  was  done  at  the  New  Bailey,  in 
Salford,  and  that  Mr.  Milae  acted  as  clerk 
to  the  Magistrates  of  the  division,  who 
attended  at  the  New  Bailey ;  but  it  also 
appeared  that  some  of  the  Justioes  of  the 
division  met  at  Worsley  and  others  at 
Heaton  Nonis,  both  being  townships  within 
the  division,  and  did  petty  seanon  business 
there,  and  that  such  Justices  employed 
different  clerks  on  such  occasions. 

Mr.  O.  Milne  does  not  appear  to  have 
been  at  any  time  clerk  to  the  Justices  of 
the  division  generally,  or  to  have  held  any 
appointment  as  such,  but  only  to  have  acted 
as  clerk  to  such  of  the  Justices  of  the  divi- 
sion aa  attended  at  the  New  Bailey  at  Sal- 
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fold,  there  being  other  peiaona  who  acted  u 
clerks  to  such  of  the  Justices  of  the  division 
as  attended  at  Worsley  and  Heaton  Norris. 

Without  considering  the  very  uncertain 
nature  of  the  office  he  appears  to  have 
held,  it  is  clear  that  he  did  not  hold  it  fur 
the  whole  division :  he  was  not  clerk  to  the 
Justices  for  the  division  of  Manchester,  but 
only  to  such  of  them  as  attended  at  Salford ; 
and  if  Mr.  Milne  is  entitled  to  compensation 
as  clerk  to  the  Magistrates  of  the  division, 
it  would  be  difficult  to  refuse  it  to  those 
who  acted  as  clerks  to  the  Justices  who  met 
at  Worsley  and  Heaton  Norris,  and  who 
might  also  claim  to  be  clerks  to  the  Justices 
acting  for  the  division  of  Manchester. 

We,  therefore,  think  that  Mr.  Milne  is 
not  entitled  to  compensation  as  clerk  to  the 
Justices  for  the  division  of  Manchester. 

We  also  think  that  there  is  still  less  ground 
for  claims  to  compensation  for  loss  of  profits 
and  emoluments  of  the  office  of  clerk  to  the 
stipendiary  Magistrate  appointed  under  the 
53  Geo.  3.  c.  72.  That  office  Mr.  Milne  still 
holds,  and  the  claim  is,  therefore,  only  in 
respect  of  diminution  of  profits;  but  we 
think  it  unnecessary  to  consider  whether 
the  diminution  is  from  causes  that  would 
entitle  him  to  compensation,  as  we  are 
clearly  of  opinion  that  the  clerk  to  the  sti- 
pendiary Magistrate  b  not  an  officer  of  the 
borough,  county,  or  division  of  the  county, 
within  Uie  meaning  of  the  5  &  6  Vict, 
c.  111.  He  is  merely  clerk  to  that  single 
Magistrate,  and,  as  such,  can  have  no  claim 
to  compensation.  The  learned  Judge  at 
the  trial  of  this  case,  took  a  different  view 
of  the  act  of  parliament,  and  of  the  evi- 
dence, and,  under  his  direction,  a  verdict 
was  found  for  the  Crown.  We  are  of 
opinion  that  that  verdict  cannot  be  sup- 
ported ;  but  we  do  not  find  that  any  leave 
was  given  to  enter  a  verdict  for  the  defen- 
dants. Therefore  this  rule  for  a  new  trial 
must  be  made  absolute. 

We  wish,  however,  to  observe,  that, 
though  the  form  of  the  issue  made  it  neces- 
sary to  take  the  opinion  of  the  jury,  the 
question  decided  was,  in  truth,  matter  of 
law,  and  the  facts  uncUsputed.  We,  there- 
fore, suggest  the  statement  of  a  case  which 
may  be  turned  into  a  special  verdict. 

Rule  abtoluie. 


1846. 
Nov.  24,  25 


.} 


In  re  van  bov£n. 


Conviction  —  Negativing  Exceptions  in 
Statute— S  %  9  Vict.  e.  87. — Smuggling. 

Stat.  8  4-9  Vict.  c.  87.  «.  2.  enaeU,  that 
if  any  foreign  vessel  shaU  he  found  to  have 
been  within  one  league  of  the  ooast  of  the 
United  Kingdom,  having  on  board  certain 
articles,  the  said  articles  and  the  vessel  shall 
be  forfeited.  Sect.  4.  enacts,  that "  nothing 
herein  contained  shall  extend  to  render  any 
vessel  liable  to  forfeiture,  if  really  bound 
from  one  foreign  port  to  another,  and  pur- 
suing such  voyage,  wind  and  weather  per- 
mitting." By  section  50,  every  person,  not 
being  a  subject  of  her  Majesty,  who  shall  be 
found  on  board  any  vessel  liable  to  forfeiture 
within  one  league  of  the  coast  of  the  United 
Kingdom,  is  made  liable  to  summary  convic- 
tion and  imprisonment: — Held,  by  Cole- 
ridge, J.  and  Erie,  J.  (Lord  Denman,  C.J. 
dubitante)  that  a  commitment  under  the  50th 
section  describity  the  offence  in  the  words  of 
the  2nd  secUon^was  sufficient,  without  nega- 
tiving the  exception  in  the  4(A  section. 

Held,  also,  that  a  conviction  in  other 
respects  sufficient  is  not  vitiated  by  the  de- 
tainer of  the  defendant  for  an  unreasonable 
time  b^ore  the  hearing  of  the  it^ormation 
against  him. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.8.)  M.C.  p.  4.] 


Bail  CovaT. 

1846. 

Nov.  26. 


} 


STONES  V.  BTRON. 


Practice. — New  Trial — Attorney. 

Where  at  the  trial  before  an  under-sheriff 
an  attorney  opened  the  ease  as  an  advocate 
for  the  plaintiff,  cross-examined  the  defen- 
dant's witnesses,  and  addressed  the  jury  in 
reply,  and  then  tendered  himself,  and  was  ad- 
mitted as  a  witness  to  disprove  the  defendanfs 
ease,  a  verdict  so  obtained  for  the  plaintiff 
was  set  aside. 

Assumpsit  on  a  bill  of  exchange  for  101., 
drawn  by  one  Birch  upon,  and  accepted  by 
R.  Gould ;  and  indorsed  to  defendant,  who 
indorsed  to  plaintiff. 
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Pleas,  first,  that  the  defendant  had  no 
notice  of  dishonour;  second,  a  special 
plea,  setting  forth  an  agreement  that  the 
jdaintiff  should  g^ve  (}ould,  the  acceptor, 
time  to  discharge  the  bill  by  monthly  in- 
ttalments,  and  that  the  defendant  had  not 
eoniented  to  such  agreement.  Issues  thereon. 

The  cause  was  tried,  on  the  8th  of  June 
1846,  before  the  under-sheriff  for  the 
eonnty  of  Middlesex,  when  a  verdict  was 
obtained  for  the  plaintiff  with  SI.  6t, 
isaoagm.  A  rule  was  subsequently  ob- 
tained, calling  upon  the  plaintiff  to  shew 
ctnse  why  there  should  not  be  a  new 
trial,  on  the  grounds  (amongst  others)  that 
Thompson,  who  was  the  attorney  for  the 
plaintiS^  who  had  opened  his  client's  case 
to  the  jury  as  an  advocate,  after  having 
leplied  on  the  evidence  given  by  the  de- 
fendant, offered  himself,  and  was  admitted 
M  a  witness,  to  contradict  evidence  given 
by  the  defendant  as  to  the  agreement  be- 
tween the  plaintiff  and  Gould.  It  appeared 
Ibat,  at  the  beginning  of  the  trial,  all  the 
witnesses  on  both  sides  were  ordered  out  of 
eooTt,  and  the  under-sheriff  said  no  one 
wmld  be  examined  who  was  in  court  during 
the  trial. 

Peteriiorff  now  shewed  cause. — It  would 
be  very  inconvenient,  in  cases  tried  at  the 
sheriff's  court,  to  hold  that  the  attorney 
who  conducts  the  case  there  cannot  be  a 
witness,  as  it  would  frequently  oblige  a 
party  to  retain  counsel,  ^though  fees  for 
counsel  are  never  allowed  on  taxation  of 
coita. 

Udall,  contra. — This  objection  is  a  very 
important  one :  it  is  not  only  that  Thomson 
oondncted  the  case  for  the  plaintiff,  but 
that  he  addressed  the  jury  in  reply  to  the 
Meadant's  case,  and  then  tendered  himself, 
sad  was  examined,  to  disprove  the  evidence 
of  one  of  the  defendant's  witnesses  in  this 
Me.  It  has  always  been  considered  that 
an  advocate  who  addresses  the  jury  cannot 
be  admitted  to  prove  upon  oath  the  facts  he 
baa  stated  to  the  jury.  In  The  King  v. 
Briee{l)  it  is  said  that  it  is  very  unfit 
Ibat  a  prosecutor  should  be  permitted  to 
itate  to  the  jury,  not  upon  oath,  &cts 
^^uefa  be  is  afterwards  to  state  to  them  on 
oath. 

(1)  2B.  &  Ald.«06. 
New  SeaiB*,  XVI.-Q.B. 


Patteson,  J. — This  rule  must  be  decided 
upon  the  third  ground.  I  think  when  an 
attorney  appears  as  advocate,  and  makes 
a  speech  to  the  jury,  and  cross-examines 
the  witnesses  on  the  other  side,  and  addresses 
the  jury  in  reply,  and  then,  afterwards, 
tenders  himself  as  a  witness  for  his  own 
client,  it  is  not  consistent  with  the  proper 
administration  of  justice  that  he  should  be 
heard.  There  must,  therefore,  be  a  new 
trial. 

Rule  abtolvle. 


TOBY  V.  HANCOCK. 


Bail  Coubt.'^ 

1846.       > 

November.  J 

Process — Writ  of  Summons — Indorse- 
ment—Agent— 2  Will.  4.  c.  39.  s.  12. 

A  writ  of  summons  was  indorsed  "  This 
writ  was  issued  by  A.  tf  B,  of,  ^e.  agents 
for  J.  T,  of  the  city  of  Exeter,  in  the  county 
of  Devon,  the  plaintiff  within  named."  The 
Court  set  aside  the  copy  and  the  service  for 
irregularity,  as  it  did  not  appear  to  be  issued 
either  by  the  plaintiff  in  person  or  by  an 
attorney  for  him. 

A  rule  had  been  obtained  calling  upon 
the  plaintiff  to  shew  cause  why  the  copy  of 
the  writ  of  summons  in  this  cause,  and  the 
service  thereof,  and  all  subsequent  proceed- 
ings, should  not  be  set  aside  for  irregularity, 
on  account  of  there  being  no  sufiicient  in- 
dorsement, pursuant  to  2  Will.  4.  c.  39. 
s.  12.  The  indorsement  was  as  follows : — 
"  This  writ  was  issued  by  G,  F,  G,  and  S, 
of,  &c.,  agents  for  Mr.  J.  Toby  the  youn- 
ger, of  Exeter,  in  the  county  of  Devon,  the 
plaintiff  within  named."  It  was  objected 
that  the  residence  of  the  plaintiff  in  the  action 
was  not  sufficiently  stated,  and  also  that 
the  parties  by  whom  it  was  issued  were  not 
described  as  attornies  for  the  plaintiff. 

Burnie  now  shewed  cause,  upon  an  affi- 
davit, which  stated  that  the  plaintiff  was  an 
attorney,  residing  at  Exeter,  and  that  the 
writ  was  issued  by  his  agents  in  London, 
who  were  not  acting  as  attornies  for  him, 
and  that  the  indorsement  on  the  writ  was 
correctly  made  in  point  of  fact. — It  could 
not  have  been  stated  that  the  writ  was  issued 
by  an  attorney  for  the  plaintiff ;  and  it  is 
hard  if  a  country  attorney,  who  chooses  to 
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sue  in  person,  and  thus  keep  his  privileges, 
is  bound  to  come  to  London  to  issue  a  writ, 
and  is  unable  to  doit  through  his  town  agent. 
As  to  the  description  of  the  plaintiff  him- 
self not  being  sufficient,  all  that  is  required 
by  the  statute  is,  that  the  "  city,  town,  or 
parish"  should  be  stated — that  is  given. 

[Patteson,  J. — Ought  not  the  indorse- 
ment, under  these  circumstances,  to  have 
stated  that  the  plaintiff  was  an  attorney  of 
the  Court  ?] 

That  is  not  necessary  if  he  sues  in  per- 
son. The  form  given  in  the  schedule  to  the 
act  is  merely  illustrative,  and  need  not  be 
strictly  followed — Hannah  v.  Wyman  (1). 
The  statute  does  not  provide  for  such  a  case 
as  the  present,  and  if  there  is  no  unpro- 
priety  in  an  agent  issuing  a  writ,  there  can 
be  none  in  stating  the  fact  on  Uie  back  of 
the  writ. 

White,  in  support  of  the  rule. — It  cannot 
be  intended  that  the  persons  who  are  de- 
scribed as  agents  for  the  plaintiff  are  attor- 
nies  of  the  court  at  all.  Lloyd  v.  /ones  (2) 
is  very  nearly  similar  to  the  present  case. 
There  the  writ  purported  to  be  issued  by 
"W.L,82,  Great  James  StreetjBedford  Row, 
agent  for  the  plaintiff  in  person,  who  resides 
at  Barmouth ;"  and  the  objection  there  taken 
was  that  the  writ  was  issued  by  an  agent. 

[^Burnie. — The  report  of  that  case  in 
Dowling  (3)  puts  the  decision  on  the  ground 
of  no  sufficient  residence  being  given.] 

If  this  writ  is  not  issued  by  these  parties 
as  attomies,  but  as  agents,  it  is  insufficient 
within  the  statute  for  not  giving  the  plain- 
tiff's residence  more  fully,  as  the  statute 
requires  "  the  name  of  the  hamlet,  street, 
and  number  of  the  house  of  such  plaintiff's 
residence." 

Patteson,  J. — You  need  not  trouble 
yourself  further.  On  looking  to  the  two 
reports  of  the  case  of  Lloyd  v.  Jone*,  it  is 
evident  that  the  one  in  Meeton  ^  Wehby 
must  be  the  more  correct,  as  in  Dowling 
it  is  said  that  the  agent's  residence  was 
insufficiently  stated,  which  must  be  a  mis- 
take, for  the  Court  seems  to  have  decided 
on  the  ground  that  the  writ  was  issued  by 

(1)3  Dowl.  P.C.  673 ;  s.  0. 4  Law  J.  Rep.  (n.s.) 
Eich.  200. 

(2)  1  Hee.  &  Web.  S49 ;  s.  o.  5  Law  J.  Rep. 
(N.S.)  Ezob.  215. 

(3)  Vols. p.  161. 


an  agent,  instead  of  an  attorney.  How  far 
one  attorney  has  a  right  to  sue  out  a  writ  by 
an  agent,  instead  of  by  another  attorney,  or 
in  person,  I  do  not  say ;  still,  if  he  does  sue 
in  his  professional  character,  and  chooses  to 
employ  an  agent,  he  ought,  at  all  events,  to 
state  on  the  writ  that  he  is  suing  in  person. 
Here  the  requirements  of  the  statute  have 
not  been  fulfilled,  as  the  writ  appears  to  be 
sued  out  neither  by  the  plaintiff  in  person 
nor  by  an  attorney. 

Rule  absolute. 


iWBT.  "J 

,26.  J 


LAUBEUT  V.  LYDDON. 


Bail  Covbt. 

1846 
Nov.  23, 

Costs — iVew  Trial — Costs  in  the  Cause. 

A  new  trial  had  been  granted  without 
mention  of  costs,  and  shortly  be/ore  the 
cause  was  to  be  again  tried,  an  order  wot 
made  to  stay  further  proceedings  on  pay- 
ment  of  201.  damages,  and  all  such  costs 
already  incurred  as  plaintiff  would  have 
been  entitled  to  if  he  had  gone  to  a  second 
trial  and  obtained  a  verdict.  The  Master 
allowed,  on  taxation,  the  costs  of  the  briefs 
delivered,  and  the  fees  paid  to  counsel  on 
the  first  trial,  and  the  costs  of  the  subpoenas, 
and  of  the  copies  and  service  thereof  upon 
the  witnesses  at  the  first  trial.  No  briefs 
had  been  delivered  or  witnesses  subpoenaed 
for  the  second  trial,  at  the  time  the  order 
was  made : — Held,  that  the  fees  to  counsel 
and  the  costs  of  serving  the  subpoenas  were 
wrongly  allowed,  as  those  costs  alone  which 
would  be  available  at  the  second  trial  ought 
to  have  been  allowed  as  costs  in  the  cause. 

A  rule  had  been  obtained  in  this  case  to 
review  the  Master's  taxation.  It  appeared 
that  the  action  was  against  an  attorney  for 
negligence,  in  which  there  was  a  verdict  for 
the  defendant,  which  was  afterwards  set 
aside,  and  a  new  trial  ordered,  without  any 
mention  of  costs. 

After  notice  of  trial  bad  been  again  given, 
and  a  short  time  before  the  second  trial 
was  to  come  on,  an  arrangement  was  en- 
tered into  between  the  parties,  and  an 
order  made  by  Pollock,  C.B.,  by  con- 
sent, that  all  further  proceedings  in  the 
cause  should  be  stayed  on  payment  of  20l. 
damages,  and  all  such  costs  already  incurred 
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as  the  plaintiff  would  have  been  entitled  to, 
in  case  he  had  proceeded  to  a  second  trial, 
and  obtained  a  verdict,  and  the  Judge  had 
certified  for  a  special  jury.  On  the  taxation 
of  costs,  the  Master  allowed  the  costs  of 
briefs  delivered  on  the  first  trial,  and  fees 
to  counsel,  and  also  the  subpoenas,  and 
service  of  the  copies  on  the  witnesses  for  the 
first  trial:  these  items  were  objected  to  as 
being  costs  of  the  first  trial,  and  not  costs 
in  the  cause.  It  appeared  that  no  briefs  had 
been  in  iact  delivered  for  the  second  trial, 
nor  any  witnesses  subpoenaed. 

Roger*  shewed  cause. — The  principle 
upon  which  these  costs  are  to  be  taxed  is, 
that  all  costs  in  the  cause  are  to  be  allowed, 
but  the  costs  peculiarly  applicable  to  the 
first  trial  are  lost.  The  costs  of  briefs  and 
fees  to  counsel  are  costs  in  the  cause.  The 
test  is,  if  the  new  trial  had  been  granted  on 
payment  of  the  costs  of  the  former  trial, 
would  the  plaintiff  have  had  to  pay  those 
coats  ?  And  it  is  clear  he  would  not — Lord 
T.  WardU{\).  It  is  contended,  that  the 
plaintiff  is  entitled  to  all  costs  of  the  first 
trial,  which  are  costs  in  the  cause;  and  all 
sodi  costs  of  the  second  trial  as  were  in- 
euned  at  the  time  of  making  the  order. 
Thecosta  of  the  subpoenas  themselves,  which 
were  issued  for  the  former  trial,  are  allowed, 
but  the  costs  of  re-sealing  them  for  the 
second  trial  are  not  allowed.  That  shews 
that  the  Master  adopted  the  distinction 
between  costs  in  the  cause  and  costs  of  the 
trial.  The  words  in  the  order,  "  costs 
already  incurred,"  must  be  governed  by 
the  following  words,  "  if  he  had  proceeded 
to  a  second  trial  and  obtained  a  verdict:" 
if  the  plaintiff  had,  in  fact,  gone  to  trial,  he 
would  have  been  entitled  to  these  costs. 

[Patteson,  J. — If  he  had  gone  to  a 
second  trial,  he  must  have  subpoenaed  the 
witnesses  over  again ;  but  then  he  would 
not  have  been  allowed  the  costs  of  both  the 
first  and  second  subpoenas.] 

That  was  the  ground  on  which  the  Master 
lefbaed  to  aUow  for  the  re-sealing :  he  treated 
Aese  subpoenas  as  new  ones  issued  for  the 
second  trial.  Then  the  copies  of  the  sub- 
poenas and  the  services  were  costs  already 
incurred  in  the  second  trial,  and  so  within 
the  terms  of  the  order,  and  were  properly 
flowed. 

(1)  6  DowL  P.C.  17*. 


Montague  Smith,  in  support  of  the  rule. 
— Some,  at  least,  of  the  items  objected  to 
are  costs  of  the  first  trial,  and  not  costs  in 
the  cause,  and  ought  not  to  be  allowed — 
Reg.  Gen.  Hil.  term,  2  Will.  4.  r.  64. 
Perhaps  the  Master  may  have  been  right 
as  to  the  subpcenas  themselves,  but  the  costs 
of  the  copies  and  service  were  certainly  not 
properly  allowed;  they  were  purely  costs 
incident  to  the  first  trial,  and  the  first  trial 
alone.  The  brieft,  too,  themselves  might 
certainly  be  again  used,  and  therefore  may 
be  costs  in  the  cause ;  but  the  fees  to  coun- 
sel, paid  on  the  first  trial,  are  quite  different, 
and  most  be  considered  as  lost  fees.  Those 
payable  on  the  second  trial  are  new  fees,  and 
not  merely  refreshers,  which  are  only  given 
when  a  cause  is  made  a  remanet,  and  no 
trial  has  in  fact  taken  place. 

[Patteson,  J. — This  bill  does  not  state 
that  any  fees  were  paid  on  the  second  trial : 
in  fact,  it  appears  that  no  briefs  had  been 
delivered  when  the  arrangement  was  come 
to,  and  so,  of  course,  no  fees  could  have 
been  then  paid.] 

The  fees,  too,  for  consultations  are  clearly 
costs  of  the  first  trial. 

Cur.  adv.  vult. 

Patteson,  J. — This  was  an  application 
by  the  defendant  calling  on  the  plaintiff  to 
shew  cause  why  the  Master  should  not  re- 
view his  taxation  of  costs.  The  case  had 
been  tried,  and  a  verdict  found  for  the  de- 
fendant. A  rule  was  then  made  abso- 
lute for  a  new  trial,  and  notice  of  trial 
had  been  accordingly  given ;  but,  a  short 
time  before  the  time  of  trial,  terms  of  com- 
promise were  agreed  upon,  and  an  order 
made  by  the  Lord  Chief  Baron,  the  terms 
of  which  were,  that  a  verdict  should  be 
entered  for  the  plaintiff,  for  20/.  damages, 
and  that  the  defendant  should  pay  all  such 
costs  already  incurred  as  he  would  have 
had  to  pay  if  the  case  had  gone  to  trial  the 
second  time,  and  a  verdict  had  passed  for 
the  plaintiff.  Under  these  circumstances, 
the  Master  has  taxed  the  costs ;  and  the 
question  is,  whether  he  was  right  in  allow- 
ing certain  items.  The  first  question  arose 
upon  the  briefs  that  were  delivered  upon  the 
first  trial,  the  costs  of  which  were  allowed 
by  the  Master ;  and  I  think  he  was  right, 
for  they  might  have  been  used  upon  the 
second  trial,  for  which  no  new  briefs  would 
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have  been  requisite.  The  next  question 
arose  upon  the  subpceaas  served  upon  the 
witnesses  for  the  first  trial.  The  Master 
has  allowed  the  charge  for  the  subpoenas 
themselves,  for  the  copies,  and  for  serving 
them.  As  to  the  subpoenas  themselves,  it 
would  not  be  necessary  to  take  out  fresh 
ones  for  the  second  trial,  but  only  to  re-seal 
the  old  ones.  And  therefore,  I  think  the 
charge  for  the  subpcenas  themselves  was 
allowable ;  and  the  same  may  be  said  with 
regard  to  the  copies,  because  it  would  not 
be  necessary  to  make  fresh  copies,  but  only 
to  alter  the  time  for  the  witnesses'  atten- 
dance ;  but  the  former  service  could  never 
be  made  available  for  the  second  trial .  And 
therefore,  I  think  the  Master  was  wrong  in 
allowing  the  expense  of  that  service.  So 
with  regard  to  the  fees  to  counsel  upon  the 
briefs,  it  was  contended,  that  for  the  new 
trial  only  refreshers  would  be  paid ;  but 
that  is  not  so.  A  refresher  is  given  when 
a  cause  is  made  a  remanet ;  but  when  the 
cause  is  tried,  and  a  new  trial  had,  fresh 
fees  must  be  paid;  and  the  same  of  the 
consultation  fees :  therefore,  these  fees  are 
totally  lost,  and  the  Master  was  wrong  in 
allowing  them.  The  general  rule  must  be 
understood  to  be,  that  those  items  that  are 
allowed  are  to  be  confined  to  the  costs 
incurred  on  the  first  trial,  which  would  be 
available  on  the  second  occasion,  and  those 
which  would  not  be  so  available  must  be 
struck  ofT.  The  rule  must  therefore  be 
made  absolute,  to  refer  the  matter  back 
to  the  Master,  for  him  to  strike  out  all  such 
items  as  would  be  utterly  unavailable  on 
the  second  trial. 

Rule  absolute  accordingU/. 


1846 

Nov, 


.8.  / 


B0WNE8  AND  OTHERS  t).  MARSH. 


Stamp— Bastardy  Bond. 

A  bastardy  bond,  in  the  penal  sum  of 
lOOl.,  conditioned  to  indemnify  parish  officers 
from  all  costs,  charges,  and  expenses,  by 
reason  of  the  birth  and  maintenance  of  a 
bastard  child,  until  such  child  should  obtain 
a  settlement  out  of  the  parish,  is  sufficiently 
stamped  with  a  stamp  of  11.  1 5s. 

Debt  on  a  bastardy  bond,  given  by  the 
defendant  to  the  churchwardens  and  over- 


seers of  the  poor  of  Mansfield,  for  the  sum 
of  1002.  Condition,  that  the  defendant, 
his  heirs,  &c.  should,  from  time  to  time, 
&c.  indemnify  the  churchwardens  and  over- 
seers of  Mansfield,  and  their  successors,  &c, 
from  all  incumbrances,  costs,  charges,  da- 
mages, and  expenses,  for,  or  by  reason  of 
the  birth,  education,  and  maintenance  of 
the  said  child,  until  such  child  should  have 
obtained  a  settlement  out  of  the  parish  of 
Mansfield. 

First  plea — non  est  factum,  and  various 
special  pleas. 

At  the  trial,  before  Patteson,  J.,  at  the 
last  Nottinghamshire  Assizes,  it  was  ob- 
jected, for  the  defendant,  that  the  bond 
could  not  be  given  in  evidence,  being 
stamped  with  aM.  15«.  stamp  only,  whereas 
it  was  contended  that  it  required  a  251. 
stamp.  The  learned  Judge  overruled  the 
objection,  and  the  plaintifis  had  a  verdict  on 
the  first  issue,  leave  being  reserved  to  the 
defendant  to  enter  a  nonsuit  thereon.  The 
defendant  had  a  verdict  upon  one  of  the 
issues,  joined  upon  a  special  plea,  going  to 
the  whole  cause  of  action  (1). 

Whilehurst  now  moved,  on  the  part  of 
the  defendant,  for  a  nonsuit,  pursuant  to 
the  leave  reserved. 

[Erle,  J. — If  you  were  to  succeed  in 
entering  a  nonsuit,  the  defendant  would 
lose  the  costs  of  the  issue  found  for  him.] 

But  he  will  still  be  entitled  to  the  general 
cpsts  of  the  action.  The  stamp  upon  this 
bond  was  insufScient.  The  condition  of 
a  bond,  not  the  amount  of  the  penalty,  is 
to  be  looked  at  in  order  to  regulate  the 
amount  of  the  stamp  upon  it ;  and  it  ap- 
pears that  this  bond  was  given  to  secure  an 
indefinite  amount.  It  ought,  therefore,  to 
have  had  a  stamp  of  25/.,  as  falling  within 
the  terms  of  the  schedule,  part  1.  of  the 
statute  55  Geo.  3.  c.  184 : — "  Bond  given 
as  a  security  for  the  repayment  of  any  sum 
or  sums  of  money  to  be  thereafter  lent,  ad- 
vanced, or  paid,  or  which  may  become  dae 
upon  an  account  current,  together  with  any 
sum  already  advanced  or  due,  or  without,  as 
the  case  may  be,  where  the  total  amount 
of  the  money  secured,  or  to  be  ultimately 
recoverable  thereupon,  shall  be  uncertain, 
and  without  any  limit."      In  the  present 

(I)  Humfrey,  (Nor.  6),  obtained  a  mie  niii,  oa 
behalf  of  tbe  plaintiffs,  for  jud^ent  twn  obttanl* 
veredicto  upon  the  special  plea. 
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I  the  snm  ultimately  recoTereble  is  un- 
certain and  without  limit — SeoU  t.  AlUopp 
(2).  ^ 

Load  DsmiAN,  CJ. — I  do  not  think 
this  bond  requires  a  stamp  of  251.  The 
danse  in  the  schedule  of  the  Stamp  Act 
which  has  been  cited,  seems  to  me  to  apply 
moelyto  bonds  for  securing  the  repayment 
of  advances  of  money. 

CoLBEiDOK,  J.  concurred. 

WioHTMAN,  J. — This  is  an  indemnity 
bond;  not  a  bond  for  securing  the  balance 
of  an  account  current,  to  which  only  the 
danse  in  the  schedule  applies. 

EsLE,  J. — "A  bond  not  otherwise  charged 
in  tiie  ediedule"  is  liable  to  a  stamp  of  1{. 
l$t.,  and  the  Court  of  Common  Pleas  has 
recently  held,  that  an  indemnity  bond  was 
properly  stamped  under  that  head. 

Rule  refused. 


1846. 
Not. 
Dec. 


►46.  ") 
r.  14;  V 
I.  17.  } 


TUB  aUKEN  V.   THE  INHABIT- 
ANTS o»  8T.  Paul's,  covent 

OABDEN. 


Poor  Law — Order  of  Removal — Jurisdic- 
tion of  Justices — Statement  of  Inhabitancy. 

An  order  of  removal  recited  a  complaint 
"made  nnto  m,  two  of  her  Majesty's 
JmeUees  acting  in  and  for  the  county  of,  ^-c, 
thai  the  pauper  "intruded  and  came  into 
tie  parish  of  M,  and  hath  actually  become 
ehMyeable  to,  and  is  now  inhabiting  in  the 
seme  parish."  After  adjudicating  the  settle- 
ment, the  order  directed  the  removal  of  the 
panper  "on  sight  hereof :"— Held,  that  it 
sufieiently  appeared  that  the  complaint  was 
made  to  the  Justices,  and  the  order  made  by 
tkem  mithin  their  jurisdiction. 

That  the  order  was  not  bad  for  not  direct- 
ing the  removal "  on  sight  hereof." 

And  lastly,  that  the  statement  of  the  in- 
hMtaney  of  the  pauper  was  sufficient  to  jms' 
tify  the  order  of  removal,  under  the  statute 
i&Gee.S.e.  101. 

[For  the  report  of  the  above  case,  see 
K  Law  J.  Rep.  (n.s.)  M.C.  p.  11.] 


(3)  3  Price,  20. 


{NEWTON       AND       ANOTHEa      V. 
BELCHER. 
SAME   tl.   FALMEB. 
SAME  V.    UDDIARD. 

Stay  of  Proceedings  —  Consolidation 
Rules — Railway — Separate  Actions  against 
Provisional  Committeemen. 

N.  brought  three  separate  actions  for  the 
same  cause  of  action  against  three  members 
of  a  railway  provisional  eommitlee.  A 
Judge  at  chambers,  upon  N.  declining  to 
elect  in  which  action  he  would  proceed,  made 
an  order  for  staying  the  proceedings  in  two 
of  the  actions.  The  Court  rescinded  the 
order. 

These  were  three  actions  by  the  same 
plaintififs,  brought  against  the  three  defen- 
dants, severally.  The  defendants'  attorney 
had  taken  out  a  summons,  calling  on  the 
plaintifib  to  shew  cause  why  all  further  pro- 
ceedings in  the  last  two  actions  should  not 
be  stayed  till  further  order.  The  affidavit 
upon  which  the  application  was  supported, 
stated  that  the  three  acUons  were  brought 
for  the  recovery  of  the  sum  of  4,288i.  6s.  4d., 
the  amount  of  the  plaintiffs'  alleged  demand 
against  the  Oxford  and  Salisbury  Direct 
Railway  Company ;  that  the  several  actions 
were  brought  for  one  and  the  same  demand, 
to  which  the  several  defendants  were  jointly 
liable,  if  at  all.  The  particulars  of  demand  in 
the  three  actions  were  the  same.  At  the  hear- 
ing of  the  summons,  before  Pollock,  C.B., 
in  vacation,  it  was  objected,  on  behalf  of 
the  plaintiffs,  that  His  Lordship  had  no 
power  to  make  the  order  prayed  for.  His 
Lordship  declined  to  allow  that  question  to 
be  argued,  and  stated  that  if  the  identity  of 
the  causes  of  action  in  the  three  suits  was 
not  denied,  he  should  make  the  order ;  but 
that  the  plaintiffs  might  elect  in  which  of 
the  three  actions  they  would  proceed.  The 
plaintiffs  declining  to  make  such  election,  or 
to  be  in  any  way  party  to  the  order,  Pol- 
lock, C.B.  made  the  order  in  the  terms 
prayed,  "  that  all  further  proceedings  in  the 
last  two  actions  be  stayed  until  flirther 
order." 

D.  D.  Keane,  in  this  term  (Nov.  3), 
obtained  a  rule  calling  upon  the  defendants 
to  shew  cause  why  the  order  of  Pollock, 

*  Decided  in  a  former  term. 
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C.B.  should  not  be  amended,  by  making 
the  stay  of  proceedings  thereby  ordered  con- 
ditional on  the  submission  of  the  defendants 
Palmer  and  Liddiard  to  be  bound  and  con- 
cluded in  the  actions  brought  against  them 
by  the  fate  of  the  verdict  found  in  Newton  v. 
Belcher ;  or  why  the  order  of  Pollock,  C.B. 
should  not  be  rescinded.  Rou  t.  Jacques 
(1)  was  cited. 

Montagu  Chambers  and  Bramwell  shewed 
cause. — It  must  be  admitted  that  Giles  t. 
Tooth  (2),  just  decided  by  the  Court  of 
Common  Pleas,  is  an  authority  against  the 
defendants,  npon  this  application,  and  that 
it  cannot  be  distinguished  from  the  present 
case.  But  it  is  submitted  that  that  decision 
was  erroneous,  and  cannot  be  supported. 
In  the  first  place,  the  Court  has  full  juris- 
diction to  make  such  an  order  as  that  which 
the  plaintiffs  seek  to  rescind. 

[Lord  Denman,  C.J. — ^We  are  not  at 
all  disposed  to  limit  our  powers  in  such 
cases.] 

The  Court,  then,  in  its  discretion,  will 
uphold  this  order,  and  stay  proceedings  in 
all  the  actions  but  one.  Such  an  order 
cannot  injure  the  plaintiffs,  for  it  u  not 
alleged  that  any  of  the  defendants  are  unable 
to  pay  the  sum  claimed.  It  is  not  neces- 
sary, in  order  to  justify  the  interference  of 
the  Court,  that  the  proceedingpi  in  these 
separate  actions  should  be  vexatious — 
Came  v.  Legh{3),  Everett  v.  YoueUs{4), 
Miles  V.  (Ae  Inhabitants  of  Bristol  (5). 
The  Court  will  order  a  plaintiff  to  give 
security  for  costs,  if  he  be  resident  out  of 
die  country,  although  there  be  no  sugges- 
tion that  the  action  is  vexatious.  But,  in 
truth,  it  is  vexatious  to  bring  three  actions 
where  one  would  be  sufficient.  The  defen- 
dants are  thereby  put  to  unnecessary  addi- 
tional costs.  King  v.  Hoare  (6)  shews  that 
two  of  these  actions  can  never  come  to  an 
effective  termination,  for  a  judgment  reco- 
vered against  one  of  two  joint  debtors  is  a 
bar  to  an  action  against  the  other.  It  is 
common  practice  to  make  such  an  order. 

(1)  8  Mee.  &  WeU.  135;  s.  o.  10  Uw  J.  lUp. 
(n.b.)  Ezcb.  306. 

(2)  Poit,  C.P.  3. 
(8)  6  B.  &  C.  124. 

(4)  3  B.  &  Ad.  849. 

(5)  Ibid.  945 ;  •.  o.  1  Uw  J.  Rep.  (h.s.)  K.B. 
193. 

(6)  13  Hee.  &  Wek.494;  ■.  c.  14  Uw  J.  Rep. 
(N.s.)Ezch.  29. 


[WioHTMAN,  J. — Do  you  admit,  that  if 
one  defendant  be  Uable,  they  are  all  liable  ?] 

No. 

[WiOHTiiAN,  J. — In  consolidation  rules, 
in  the  case  of  several  actions  upon  a  policy 
of  insurance,  the  liability  of  all  is  admitted, 
if  any  one  be  liable.] 

Yes ;  but  in  the  case  of  policies  of  insur- 
ance, a  plaintiff  must  bring  several  actions, 
for  each  underwriter  is  liable  only  for  the 
separate  sum  for  which  he  subscribes  the 
policy.  Here,  however,  the  plaintiffs  bring 
their  action,  in  the  first  instance,  against 
each  of  the  defendants  for  the  whole  sum 
claimed,  and  may  recover  the  whole  ~  sum 
in  one  action. 

[WioHTXAN,  J. — If  the  defendants  are, 
as  alleged  in  the  affidavit,  liable  only  as 
joint  contractors,  they  may  plead  in  abate- 
ment the  non-joinder  of  their  co-con- 
tractors.] 

The  8th  section  of  the  stal.  S  ft  4  Will. 
4.  c.  42,  makes  it  necessary  that  such  plea 
in  abatement  should  state  that  the  persons 
not  joined  as  defendants  are  resident  within 
the  jurisdiction  of  the  Court ;  and  the  resi- 
dence of  such  persons  must  be  stated  in  an 
affidavit  verifying  the  plea.  The  effect  of 
this  is,  that  if  one  of  the  co-contractors  be 
non-resident,  there  can  be  no  good  plea  in 
abatement  in  such  cases  as  the  present.  A 
defendant  would  be  bound  to  name  and 
prove  all  his  partners,  which  he  would 
almost  certainly  be  unable  to  do.  The  de- 
fendants here  are  willing  to  be  joined  in 
one  action,  and  that  the  plaintiffs  should 
recover  the  whole  amount  against  any  of  the 
defendants  whom  he  may  prove  to  be  liable. 
D.  D.  Keane,  contrib,  was  stopped  by  the 
Court. 

Lord  Denmam,  C.J. — ^We  should  have 
wished  to  hear  the  argument  on  the  other 
side  if  the  Court  of  Common  Pleas  had  not 
already  decided  this  point  in  conformity 
with  our  own  opinion.  The  plaintifBi  say, 
these  three  defendants  are  severally  liable 
to  them  for  the  amount  they  claim,  and 
they  sue  them  separately,  as  they  have  a 
right  to  do.  The  defendant,  in  one  of  the 
actions,  applies  to  stay  the  proceedings 
against  him,  upon  an  affidavit  stating  that 
if  he  is  liable,  the  other  two  are  jointly  liable 
with  him ;  but  that  if  he  is  not  liable,  none 
of  them  are.     If  he  is  not  liable  at  all,  why 
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•hoold  lie  aak  to  have  such  an  order  made  ? 
He  will  succeed  in  defeating  the  action.  If 
be  be  liable,  he  ought  to  pay.  I  confess  I 
do  not  understand  how  the  affidavit  as  to 
the  joint  liability  furnishes  any  grounds  for 
inch  an  order  as  that  which  has  been  made. 
CoLERiOQE,  J. — The  legal  right  of  a 
I^aiBtiff  to  me  in  separate  actions  defen- 
dants who  are  liable  to  him  separately,  is 
unquestioned.  If  defendants  are  liable 
jointly  only,  and  not  separately,  the  legal 
mode  of  availing  themaelves  of  that  defence 
is  to  plead  in  abatement.  Beyond  that, 
however,  the  Court  has  a  right,  which  in  its 
discretion  it  has  exercised,  of  interfering,  by 
consolidation  rules  or  otherwise,  to  prevent 
nutltiplicity  of  actions.  But  this  is  a  right 
of  interference  with  the  primd  facie  legal 
light  of  a  plaintiff  which  must  be  striody 
exercised;  and  the  Court  must  see  that 
there  is  something  of  vexation  or  oppression 
towards  the  defendants  consequent  upon 
allowing  all  the  actions  to  go  on.  Here, 
however,  as  it  seems  to  me,  ^e  inference  is 
the  other  way.  A  plaintiff  ia  not  bound 
to  sue  one  only,  when  all  are  liable.  He 
has  a  right  to  recover  what  may  be  due  to 
Imn  from  any  of  them.  If  he  sues  one  only, 
he  runs  the  ri^  of  a  plea  in  abatement,  if 
he  were  bound  to  bring  one  action  against 
all,  he  runs  the  risk  of  being  defeated  in 
that  action,  if  he  fiails  to  prove  the  liability 
of  each  of  the  defendants :  he  would  lose 
his  chance  of  recovering  against  one  really 
liable,  by  joining  others  who  are  not  so. 
lie  only  alternative  for  him  is  to  sue  in 
aepvate  actions. 

WioHTif  AH,  J. — Each  defendant  in  these 
actions  is  seeking  to  obtain  the  benefit  of  a 
separate  defence,  without  giving  the  plain- 
tiffii  an  equal  chance  of  the  benefit  of  sepa- 
rate actioms  against  them.  And  they  call 
upon  the  Cosort  to  assist  them  when  they 
say,  "We  will  see  whether  the  plaintiffs 
soceeed  in  one  action,  before  we  defend  a 
second."  I  quite  agree  with  the  decuion 
of  the  Court  of  Common  Pleas,  that  we 
oogbt  not  to  interfere  for  such  a  purpose. 
£Bi.K,  J.  concurred. 

Rule  aitohUe  to  raeind  the  Judge's 
order;  the  defendants  to  plead 
issualthf,  and  take  short  notice  of 
trial. 


846.      1 
.2,10./ 


BLAGO  V.  STURT. 


1846 

Nov 

Libel — Privileged  Communication — Par- 
tial Falsehood — Innuendo. 

Where  the  defendant,  in  a  letter  addressed 
to  the  Secretary  of  State,  stated,  that  the 
plaintiff,  who  was  town  clerk  and  clerk  to  the 
Justices  of  the  borough  of  A,  was  in  close 
intimacy  with  one  R.  C.  G.  and  one  D.  H, 
who  had  been  brought  before  the  Justices  of 
that  borough  on  a  charge  of  embezzling  the 
monies  of  T.  K.  their  master,  and  that  when 
the  papers  of  the  two  prisoners  were  produced 
various  accommodation  transactions  with  the 
plaintiff  were  discovered,  "  thus  clearing  up 
the  mystery  as  to  the  uses  to  which  the  plunder 
had  been  appropriated,"  and  called  on  the 
Secretary  of  State  to  institute  inquiry,  Sfc. 
(innuendo,  that  the  plaintiff  had  conspired 
with  and  was  an  accomplice  of  the  said 
R.  C.  G.  and  D.  H,  in  embezzling  the 
monies  of  the  said  T.  K,  and  had  made  use 
of  the  proceeds  of  the  said  embezzlement ;  and 
tUso  that  the  plaintiff,  as  such  clerk  and  legal 
adviser  as  aforesaid,  had  acted  corruptly 
and  dishonestly  in  his  office,  S^c.) — Heid, 
first,  that  the  communication  could  not  he 
considered  privileged  or  confidential  by 
reason  of  its  being  an  application  addressed 
to  the  Secretary  of  State. 

Secondly,  that  thefalsehold  of  part  of  the 
statement  was  sufficient  to  support  the  pre- 
sumption of  malice ;  supposing  the  occasion 
of  the  publication  to  be  evidence  to  rebut  sueh 
presumption. 

Lastly,  that  the  Judge  properly  left  it  to 
the  jury  to  say,  whether  the  libel  bore  the 
meaning  alleged  in  the  innuendo;  as  the 
words  were  such  as  were  capable  of  convey- 
ing that  meaning. 

Case  for  libel. 

The  declaration  stated  that  the  plain- 
tiff, before  and  at,  &c.  carried  on  the  busi- 
ness and  profession  of  an  attorney-at-law, 
and  also  the  business  and  profession  of  a 
solicitor  of  the  High  Court  of  Chancery  at 
St.  Albans,  in  the  county  of  Hertford ;  that 
the  plaintiff,  before  and  at,  &c.  held  and 
enjoyed  the  office  of  town  clerk  of  the  borough 
of  St.  Albans,  in  the  county  of  Hertford,  and 
also  the  office  of  clerk  to  the  Justices  of  the 
Peace  of  the  said  borough  of  St.  Albans, 
the  jurisdiction  of  which  said  Justices  was 
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distinct  and  independent  of,  and  anconnected 
with  the  jurisdiction  of  the  Justices  of  the 
Peace  of  the  liberty  of  St.  Albans,  in  the 
said  county ;  that  before  and  at,  &c.  a 
certain  person,  that  is  to  say,  one  Richard 
Charles  Gutteridge,  who  before  then  had 
been  in  the  employ  of  one  Thomas  Kinder, 
a  brewer,  at  St.  Albans  aforesaid,  was  taken 
into  custody  and  apprehended  upon  certain 
charges  of  felony,  that  is  to  say,  that  he,  the 
said  R.  C.  Gutteridge,  being  clerk  and  ser- 
vant to  the  said  T.  Kinder,  did,  by  virtue 
of  such  his  employment,  whilst  he  was  such 
clerk  and  servant,  receive  and  take  into  his 
possession  divers  monies  for  and  in  the 
name  and  on  the  account  of  the  said  T. 
Kinder,  his  master,  and  did  fraudulently 
and  feloniously  embezzle  the  same ;  and  the 
said  R.  C.  Gutteridge,  on  the  day  and 
year  aforesaid,  was  brought  before  the  Jus- 
tices of  the  said  liberty  to  be  examined 
by  them,  and  was  then  and  afterwards, 
to  wit,  &c.  examined  by  them  concerning 
the  said  charges,  at  which  said  examination 
the  plaintiff  acted  as,  and  was,  at  the  request 
of  the  said  R.  C.  Gutteridge,  the  legal  ad- 
viser and  attomey-at-law  of  the  said  R.  C. 
Outterid^;  that  also  before  and  at,  &c. 
a  certain  other  person,  that  is  to  say,  one 
David  Hutson,  who  before  then  had  been 
in  the  employ  of  the  said  T.  Kinder,  a 
brewer,  at  St.  Albans  aforesaid,  was  taken 
into  custody  and  apprehended  upon  a  certain 
other  charge  of  felony,  that  is  to  say,  for 
that  he,  the  said  D.  Hutson,  being  clerk  and 
servant  to  the  said  T.  Kinder,  did,  by  virtue 
of  such  his  employment,  whilst  he  was  such 
clerk  and  servant  recehre  and  take  into  hi* 
possession  divers  monies  for  and  in  the 
name  and  on  the  account  of  the  said  T. 
Kinder,  his  master,  and  did  firaudulently 
and  feloniously  embezzle  the  same,  and  the 
said  D.  Hutson,  on  &c.,  was  brought  before 
the  Justices  of  the  said  borough  of  St. 
Albans  to  be  examined  by  them,  and  was 
then,  and  afterwards,  to  wit,  &c.  examined 
by  them  concerning  the  said  last-mentioned 
charge,  at  which  raid  examinations  of  the 
said  D.  Hutson,  Uie  said  plaintiff  acted  as 
and  was  the  legal  adviser  of  the  said  Justices. 
Yet  the  defendant,  well  knowing,  &c.  the 
premises,  &c.,  but  contriving  to  injure  the 
plaintiff  in  his  said  businesses  and  profes- 
sions, and  in  his  said  ofEces  of  town  clerk 
and  clerk  and  legal  adviser  to  the  Justices 


aforesaid,  and  to  cause  it  to  b«  suspected 
and  believed  that  the  plaintiff  had  acted 
improperly  and  dishonestly  in  his  said  pro- 
fessions and  businesses,  and  in  his  said 
offices  of  town  clerk  and  legal  adviser  to 
the  Justices  of  the  borough  aforesaid,  here- 
tofore, to  wit,  on  &e,  in  the  form  of  a  letter 
addressed  to  the  Right  Hon.  Sir  James 
Graham,  Secretary  of  State,  Home  Office, 
(meaning  thereby  the  Right  Hon.  Sir  James 
Robert  George  Gridiam,  Bart,  one  of  the 
Principal  Secretaries  of  State  of  our  Lady 
the  now  Queen,)  falsely  and  maliciously  did 
compose  and  publish,  and  cause  to  be  pub- 
lished, of  and  concerning  the  plaintiff,  and  of 
and  concerning  the  said  examinations  of  the 
said  R.  C.  Gutteridge  and  D.  Hutson  r«- 
spectively,  and  of  and  concerning  Uie  con- 
duct of  the  plaintiff  in  his  said  offices  of 
town  clerk  and  legal  adviser  as  aforesaid, 
and  in  his  said  businesses  and  professions, 
and  of  and  concerning  the  coi^uct  of  the 
plaintiff  at  the  said  examinations,  a  certain 
false,  scandalous,  malicious  and  defamatory 
libel,  containing  amongst  other  things  the 
false,  scandalous,  malicious,  de&matory, 
wad  iibellons  matter  foUowing,  of  and  con- 
cerning the  plaintiff,  and  of  and  concemng 
the  said  examinationB,  and  the  conduct  of 
die  plaintiff  as  aforesaid,  that  is  to  say : — 
"  Honorable  air,  (meaning  the  said  Sir  James 
Robert  George  Graham,)  deeming  the  due 
administration  of  justice  of  paramount  im- 
portance, and  that  those  who  administer  it 
should  not  only  be  pure,  but  above  sus- 
picion, I  (meaning  the  drfendant)  beg  to  eall 
your  attention  to  the  following  facts,  shew- 
ing the  anomalous  position  of  a  certain 
fimctiottuy  (meaning  the  plaintiff)  in  this 
borough  (meaning  the  said  borough  of  St. 
Albans).  At  this  time  there  are  two  persons 
fully  committed  for  trial  for  felony,  one 
(meaning  the  said  R.  C.  Gutteridge)  by  Hm 
Uberty  magistrates,  and  one  (meaning  die 
said  D.  Hutson)  by  tiie  borough  magistrates ; 
the  parties  (meaning  the  said  D.  Hutson  and 
R.  C.  Gutteridge)  are  related,  bdng  vncle 
and  nei^ew,  and  lately  clerks  to  a  brewer 
(meaning  the  said  Mr.  T.  Kinder),  whom 
they  are  charged  witii  having  robbed  for 
a  series  of  years.  The  nej^w  (meaning 
tiie  said  R.  C.  Gutteridge)  was  taken 
into  custody  first,  and  he  was  committed  by 
the  liberty  magistrates,  and  is  now  in 
our  gaol,  bail  having  been  reftised.     This 
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priaoner  (meaning  the  said  R.  C.  Gut- 
teridge)  is  defended  by  the  town  clerk 
of  this  boroogh  (meaning  the  plaintiff). 
The  ancle  (meaning  the  said  D.  Hutson) 
was  committed  by  the  borough  magis> 
testes,  the  town  clerk  (meaning  the  plain- 
tiff) taking  the  evidence  and  acting  as  legal 
adviser  to  the  magistrates,  and  a  friend  of 
his  acting  as  legal  adviser  to  the  prisoner. 
The  most  close  intimacy  has  existed  for 
years  between  the  town  clerk  (meaning  the 
plaintiff)  and  the  two  prisoners  (meaning 
die  said  R.  C.  Chitteridge  and  D.  Hutson) ; 
and  when  the  nephew's  papers  (meaning  the 
said  R.  C.  Ghitteridge)  were  yesterday  exa- 
mined, an  enormous  amount  of  accommoda- 
tion bill  transactions  and  legal  proceedings 
arising  therefrom,  amounting  to  many 
thousands,  were  discovered ;  tibe  said  town 
detk  (meaning  the  said  plaindff)  and  others, 
with  whom  he  (meaning  the  said  plaintiff) 
isdoaely  associated,  being  the  parties  hereto, 
tfana  clearing  up  the  mystery  as  to  the  uses 
to  which  the  plunder  had  been  appropriated. 
Deeming  this  a  state  of  things  demanding  a 
remedy,  I  (meaning  the  defendant)  respect- 
folly  call  your  prompt  attention  to  the 
same,  feeling  assured  that  you  will  institute 
the  necessary  inquiry,  and  take  such  steps 
as  the  justice  of  the  case  and  the  crying  evil 
pointed  oat  demand"  (meaning  thereby  that 
the  plaintiff  had  conspired  with  and  was  an 
aeoom{diee  of  the  said  R.  C.  Gntteridge  and 
D.  Hutson  in  embezzling  the  monies  of  the 
said  T.  Kinder,  and  had  made  nse  of  the 
proceeds  of  the  said  embezzlement,  and  also 
that  the  plaintiff,  as  such  clerk  and  legal 
adviser  as  aforesaid,  had  acted  corruptly  and 
diabonestly  in  his  said  office  and  employ- 
ment at  Uie  examinations  of  the  said  D. 
Hatson,  before  the  said  Justices  of  the  said 
homogfa,  in  order  that  the  said  Justices 
might  be  induced  to  dismiss  the  said  charge 
against  the  said  D.  Hutson,  and  to  discharge 
him  oat  of  custody).  By  means  of  the  com- 
mitting of  which  said  several  grievances  by 
tlie  defendant  as  aforesaid,  the  plaintiff  had 
been  greatly  prejudiced  in  his  credit  and 
reputation,  and  in  his  said  offices,  and  in  hia 
said  businesses  and  profesnons,  &c. 

Pie*— Notgoflty. 

There  were  also  plc^  of  justification, 
wUeb  were  not  proved  at  the  trial,  and  on 
whicb  BO  qaeation  arose. 

At  tibe  trial,  before  Parke,  B.,  at  the 
Maw  Sssiu,  XVI.— Q.B. 


Summer  assizes  for  Hertfordshire,  1846, 
the  writing  of  the  letter  by  the  defendant 
was  proved ;  and  it  also  appeared,  on  the 
cross-examination  of  the  plaintiff's  witnesses, 
that,  with  the  exception  of  the  statement  as 
to  "an  enormous  amount  of  accommoda- 
tion bill  transactions,"  the  representations 
contained  in  the  letter  were,  in  substance, 
correct.  As  to  that  statement,  it  appeared 
only  that  certain  bills  of  exchange,  bearing 
the  name  of  Gutteridge  and  the  plaintiff,  to 
some  amount,  and  papers  relating  to  legal 
proceedings  therein,  were  found  in  a  box 
belonging  to  Gutteridge,  butno  positive  proof 
was  given  that  these  were  "  accommodation 
transactions."  At  the  close  of  the  plaintiff's 
case,  the  defendant's  counsel  objected,  first, 
that  the  letter  was  a  privileged  communica- 
tion, being  addressed  to  the  Secretary  of 
State,' who  had  the  controul  over  the  ap- 
pointment of  magistrates,  and  the  general 
administration  of  justice;  secondly,  that 
there  was  nothing  in  the  libel  itself  to  con- 
vey the  meaning  imputed  in  the  innuendo ; 
and  that  there  was  no  evidence  of  malice 
to  go  to  the  jury,  the  statements  being 
only  in  part  unproved.  The  learned  Judge 
refused  to  nonsuit  the  plaintiff,  and  left 
the  case  to  the  jury,  telling  them  that 
they  must  find  for  the  plaintiff,  if  they 
thought  the  letter  conveyed  the  meaning 
alleged  in  the  innuendo ;  but  that  he  had 
great  difficulty  in  seeing  how  the  words  of 
the  letter  could  be  so  construed  as  to  convey 
an  imputation  either  of  feloniously  con- 
spiring with  the  parties  mentioned  in  it,  or 
of  acting  corruptly.  The  jury,  having  re- 
turned a  verdict  for  the  plaintiff,  damages 
1001.,— 

Montagu  Chamber*  moved  for  a  rule 
niti  for  a  nonsuit,  or  for  a  new  trial,  or  to 
arrest  the  judgment. — First,  this  was  a  com- 
munication absolutely  privileged,  made  by 
a  person  who  had  an  interest,  to  a  person 
in  authority,  who  had  the  power,  and  whose 
duty  it  was,  to  inquire  into  the  charge — 
La%e  v.  King  ( 1 ),  and  the  cases  there  re- 
ferred to—BaiUie't  cate,  21  How.  St.  Tri. 
70 — Fttirman  v.  Ives  (2).  Secondly, 
there  was  no  evidence  of  malice  to  go 
to  the  jury.  The  Municipal  Corporation 
Act,  5  &  6  Will.  4.  c  76,  empowers  the 

(1)  1  Saund.  ISl.a. 

(2)  5B.&  Ald.64X 
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Secretary  of  State  to  remove  magistntes 
themselves  for  misconduct.  The  burthen 
of  the  proof  of  malice  is  on  the  plaintiff. 
The  partial  falsehood  of  a  statement  is  no 
proof  of  malice,  though  the  absence  of  all 
ground  for  the  representation  may  be  so — 
Robinson  v.  May  (3),  Smith  v.  Caretf  (4), 
Craft  V.  Boite{5i).  The  Judge  should  not 
have  left  the  construction  of  the  innuendo 
to  the  jury,  but  should  have  told  them  that 
the  words  could  not  bear  the  meaning  and 
tense  imputed  to  them.  Lastly,  the  judg- 
ment ought  to  be  arrested,  aa  the  words,  in 
legal  construction,  cannot  be  considered  as 
conveying  that  meaning — Solomon  v.  Law- 
Mon  (6). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  subse- 
quently delivered  by — 

Lord  Denman,  C.J. — We  are  of  opinion 
that  the  defendant  was  not  exempt  from 
responsibility,  for  Uiat  which  would  other* 
wise  be  a  Hbel,  by  reason  of  its  being  an 
application  to  a  competent  tribunal  for 
redress ;  because  the  Secretary  of  State  has 
no  direct  authority,  in  respect  of  the  matter 
complained  of,  and  was  not  a  competent 
tribunal  to  receive  the  application.  We  are 
also  of  opinion  that  proof  of  falsehood  in  a 
part  of  the  statement  is  evidence  for  a  jury 
to  renew  the  presumption  of  malice  where 
the  occasion  of  the  publication  has  been 
evidence  to  rebut  it.  We  are  also  of  opinion 
that  the  libel  is  capable  of  the  meaning  im- 
puted by  the  innuendo ;  and,  as  the  jury 
have  found  it  to  be  true,  and  the  Judge  is 
not  dissatisfied  with  Hie  verdict,  the  role  is 
refused. 

Rule  rtftuei. 


1846. 


} 


A.  a.  HAMILTON  V.  THE  QUEEN. 


Indictment,  Sufficiency  of — Ftdte  Pre- 
tences. 

An  indictment  which  alleged  that  A.  R. 
H,  intending  to  defraud  J.  W,  falsely  pre- 
tended that  he  teas  a  captain  in  the  5th 
Dragoons,  by  means  of  which  false  pretence 

(3)  2  Smith's  Rep.  8,  {. 

(4)  S  Campb.  461. 

(5)  I  Saund.  243,  c,  n.  4. 

(6)  15  Law  J.  Rep.  (n.s.)  Q.B.  iSS. 


he  obtained  from  J.  W.  a  valuable  security, 
^c,  whereas  the  said  A.  R.  H,  was  not,  at 
the  time  of  the  making  such  false  pretence,  a 
captain  in  the  5th  Dragoons : — Held,  good 
on  writ  of  error. 


[For  the  report  of  the  above  case, 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  9.] 


see 


1846. 
Nov.  7. 


EWER  V.  JONES. 


Infant — Ward  in  Chancery,  Authority 
derived  from —  Trespass — Pleading. 

Trespass  qu.  cl.  ft.  Plea,  that  the  close 
was  the  close  and  freehold  of  P,  and 
that  defendant  as  her  servant  and  by  her 
command  committed  the  trespasses,  ^e. 
Replication,  traversing  the  commtmd  of  P. 
P.  was  a  minor  and  ward  in  Chancery  : — 
Held,  that  the  plea  was  supported  by  proof 
that  the  defendant  was  the  general  agent 
^  P.  and  receiver  of  her  rents,  appoutted 
by  the  Court  of  Chancery ;  aind  that  he  did 
the  acts  complained  of  in  the  exeeution  of 
his  authority  as  such  general  agent. 

Trespass  for  breaking  and  entering  the 
close  of  the  plaintiff,  and  breaking  open  two 
gates  of  the  plaintiff,  of  and  belonging  to 
the  said  close. 

Fourth  plea< — That  the  said  dose  in 
which,  &c.,  at  the  said  several  times  when, 
&c.,  was  and  is  the  close  and  freehold  of 
one  Louisa  Pennant,  wherefore  the  defen- 
dant, as  the  servant  and  at  the  oommMid  of 
the  said  Louisa  Poinant,  at.  the  said  several 
times  when,  &c.,  broke  and  entered  the 
said  close,  and  committed  the  said  several 
trespasses  in  the  dedaratiMi  mentioned. 
Verification. 

Replication — That  the  defendant  did  not 
break  and  enter  the  said  dose,  or  commit 
the  said  trespasses  in  the  dedaiation  men- 
tioned, or  any  of  them,  as  the  servant  or 
by  the  conmiand  of  the  said  Louisa  Pennant, 
modo  etfOrmA, 

At  the  trial,  before  L<Hd  Denman,  C.J., 
at  the  last  Assizes  for  Flintshirs,  it  appeared 
that  the  plaintiff  was  lessee  of  the  doae  in 
question,  under  an  unexpired  lease  fiir 
twenty-one  years,  granted  by  David  Pen- 
nant, deceased ;  dat  D^vid  Pennant^  in  his 
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lifetime,  and  Louisa  Pennant  since  his  death, 
ms  the  owner  of  the  close.  It  further  ap- 
peared, that  Louisa  Pennant  was  a  minor 
and  ward  in  Chancery  ;  that  the  defendant 
acted  as  general  agent  for  Louisa  Pennant, 
and  that  as  receiver,  appointed  by  the  Court 
of  Chancery,  he  received  the  rents  of  the 
estate  on  her  behalf.  It  was  contended  for 
the  plaintifr,  that  Louisa  Pennant  had  not 
in  bet  aothorised  the  trespass ;  and  further, 
Uiat  being  a  minor,  she  could  not  in  law 
give  a  command  to  commit  a  trespass. 
L«d  Deiuaun,  C.J.  left  it  to  the  jury  to 
say,  whedier  the  alleged  trespasses  were 
aothorized  by  Louisa  Pennant,  and  directed 
them  to  find  a  verdict  for  the  defendant,  if 
they  thought  the  acts  complained  of  were 
done  by  him  in  the  fair  exercise  of  his 
authority  as  her  accredited  general  agent. 
Verdict  for  the  deiendant  on  the  fourth 
iMue  accordingly. 

TonnseHd  now  moved  for  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff,  or  for  a  new 
trial  on  the  ground  of  misdirection.— There 
was  no  proof  diat  Louisa  Pennant  had  ex- 
pressly commanded  the  trespass,  and  it  was 
not  caffident  to  prove  that  the  defendant 
was  for  general  purposes  her  authorized 
agent. 

[Lord  Denman,  C.J. — Why  may  not 
the  necessary  authority  be  inferred,  from 
the  infiuit  leaving  the  general  management 
of  die  property  in  the  hands  of  her  agent  ?] 

That  would  give  no  authority  to  break 
open  gates. 

[ElaLB,  J. — The  dose  here  is  admitted 
to  be  the  close  of  the  infant,  and  the  only 
iasne  is,  whether  she  gave  the  command.] 

The  plea  admits  the  possession  to  be  in 
the  plaintiff,  and  though  the  close  is  ad- 
mitted to  be  the  close  of  the  infant,  she 
would  become  a  disseisor  by  the  acts  proved. 
But  she  could  not  in  law  confer  any  such 
power:  "  Neither  an  infant  nor  feme  covert 
caabegnil^  ofa  forcible  entry  or  disseisin  by 
hardy  commanding  one,  or  by  assenting  to 
ana  to  their  nae,  because  every  such  com- 
nand  or  assent  by  persons  under  these 
iiicapaeitie*iavoid.">'£a<;.  ^ir.  'InfJEuicy,' 
H. 

[WioHTHAH,  J.— That  does  not  suppose 
dte  entry  to  be  made  upon  the  land  of  the 
iafSnt.] 

[SsLC,  J. — Nor  does  the  verdict  find  the 
guilty  of  a  fordble  entry.     If  the 


plaintiff  meant  to  set  up  the  lease  as  an 
answer  to  the  plea,  it  should  have  been  so 
stated  in  the  replication.] 

The  &ct  of  the  command  may  be  tra- 
versed— Chamber t  v.  Donaldson{l),  Dobree 
V.  Napier  (2).  And  the  infant,  being  also 
a  ward  in  Chancery,  had  no  power  to  give 
any  such  command  as  that  on  which  the 
defendant  relies — The  King  v.  Sutton  {S). 
The  guardian  only  could  give  such  power. 

[Lord  Denuan,  C.J.— The  effect  of  the 
evidence,  and  of  the  finding  of  the  jnry  is, 
that  the  act  was  done  under  the  authority 
of  the  guardian  of  the  infant.] 

It  is  not  so  pleaded,  as  it  ought  to  have 
been,  in  order  that  the  plaintiff  might  have 
traversed  the  allegation. — He  referred  also 
to  Doe  V.  Wright  {4). 

Lord  Denman,  C.J.  —  The  plaintiff 
should  not  have  traversed  the  command  by 
his  replication.  There  is  no  reason  that  an 
infant  should  not  order  a  servant  to  turn 
trespassers  off  his  land. 

Coleridge,  J. — There  is  no  difficulty 
arising  merely  from  the  infancy  of  the  person 
giving  the  authority  ;  and  as  to  her  being  a 
ward  in  Chancery,  the  plea  admits  the  free- 
hold to  be  in  her. 

WiGHTMAN,  J. — Louisa  Pennant  cannot 
on  these  pleadings  be  a  disseisor.  The 
mistake  of  the  plaintiff  was  in  not  replying 
the  lease. 

Erle,  J.  concurred. 

Rule  refused. 


1846.     1 
Nov.  n.  I 


THE   queen    0.   THE  INHABIT- 
ANTS OF  WATFORD. 


Poor  Late — Birth  Settlement — Residence 
— /Appeal,  Grounds  of — Removal  of  Widow 
to  Maiden  Settlement — Complaint  hg  Over- 
seers. 

Under  aground  of  appeal  stating  that  the 
examinations  were  defective,  for  not  shewing 
by  sufficient  statement  of  facts  that  the  pau- 
per at  the  time  the  order  of  removal  was 

(1)  n  Eut.65. 

(2)  2  Bing.  N.C.  681 ;  s.c.  6  Uw  J.  lUp.  (».8.) 
C  P  273 

(8)  S  Ad.&  EI.  597;  ».o.  4  Uw  J.  Rep.  (b.s.) 
K.B.  215. 
(4)  10  Ibid.  763. 
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made,  wa»  chargeable  to  the  respondent 
pariah : — Held,  that  the  appellantt  were  not 
entitled  to  object  that  the  examination*  did 
not  then  the  residence  of  the  pauper  in  the 
respondent  parish. 

A  birth  settlement  does  not  require  a  resi- 
dence of  forty  days  to  complete  it. 

An  order  of  removal  (made  upon  the  com- 
plaint of  the  overseers  of  S.J  described  the 
pauper  as  the  widow  of  J.  L,  and  removed 
her  to  W,  which  the  examinations  shewed  to 
be  the  place  of  her  maiden  settlement : — 
Held,  that  the  examinations  supported  the 
order  of  removal,  the  latter  furnishing  no 
evidence  of  the  settlement  of  J,  L.  the  hus- 
band, and  that  no  inquiry  into  the  place  of 
his  settlement  was  necessary. 

Held,  also,  that  the  statement  of  the  com- 
plaii^  was  sufficient. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  1.] 


.} 


TATLOR  v.  CLAT  AND  ANOTHER. 


1846. 

Nov.  20. 

Ship  and  Shipping — Charter-party,  Con- 
struction of — Loading  in  Turn — How  com- 
puted. 

Declaration  in  assumpsit  upon  a  charter- 
party,  by  which  the  plaintiff  let  a  ship 
to  the  defendants,  to  proceed  to  T.  and 
there  load  from  the  defendants  a  cargo 
of  coals,  the  ship  to  be  loaded  in  turn. 
First  breach,  that  the  defendants  did  not 
within  a  reasonable  time  after  the  arrival 
of  the  ship  at  T.  load  a  cargo.  Second, 
that  they  did  not  load  the  ship  in  turn.  Pleas, 
first,  that  the  defendants  did  load  a  cargo 
within  a  reasonable  time  after  the  arrival  of 
the  ship  at  T.  Second,  that  they  did  load 
the  ship  in  turn.  Third,  that  after  the 
arrival  of  the  ship  at  T,  and  before  the  de- 
fendants could  load  any  cargo,  and  while 
the  plaintiff  was  the  master  of  the  ship,  and 
had  the  care,  direction,  and  management 
thereof,  the  ship  was  damaged  by  the  care- 
lessness, misdirection,  and  mismanagement  of 
the  master  and  crew,  and  rendered  unfit  to 
receive  any  cargo.  The  jury  found  that  the 
ship  was  damaged  by  the  carelessness  of  the 
master  and  crew,  and  their  disobedience  to 
the  orders  of  the  harbour-master  of  T,  while 


the  latter,  who  by  law  had  authmrUg  id 
direct  and  controul  all  ships  there,  »a» 
superintending  her  entrance  into  the  port. 
The  ship  was  loaded  by  the  defendants  as 
soon  as  she  was  in  a  fit  state  to  receive  a 
cargo,  having  being  ddayed  two  months  by 
the  damage: — Held,  that  these  facts  entitled 
Vie  defendants  to  the  verdict  upon  all  Ae 
issues ;  for  that  the  "  reasonable  time"  and 
"  the  turn"  were  to  be  calculated  from 
the  time  the  ship  was  ready  to  receive  m 
cargo,  not  from  the  time  of  her  arrival  at  T, 
and  that  the  plaintiff  had  Uiecare  and  manage- 
ment of  the  ship  within  the  meaning  of  the 
third  plea. 

Held,  also,  that  the  jury  were  properly 
directed  to  find  for  this  defendants  on  the 
last  issue,  if  the  plaintiff's  misconduct  con- 
tributed to  the  damage  done  to  the  veuel, 
though  it  did  not  entirely  cause  it. 

Assumpsit.  The  declaration  stated, 
that  heretofore,  to  wit,  &c.,  by  a  certain 
charter-party  of  affreightment,  then  made 
between  the  plaintiff,  therein  described 
as  owner  of  Uie  good  ship  called  the 
Jane,  A,  1,  &c.,  then  in  the  river 
Thames,  and  the  defendants,  it  was  mu- 
tually agreed  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  should,  with  all  convenient 
speed,  sail  and  proceed  to  Fort  Talbot,  in 
ballast,  from  the  river  Thames,  or  so  near 
thereto  as  she  could  safely  get,  and  there 
load,  from  the  factors  of  the  said  affieightera, 
a  full  and  complete  cargo  of  coals,  or  coal 
and  coke,  at  shippers'  option,  &c.,  and 
being  so  loaded,  ^ould  forthwith  proceed 
to  Almeira,  and  deliver  the  same,  on  being 
paid  freight  for  coal  15*.  per  ton  of  20  cwt. 
in  full,  or  coke  25s.  per  ton  in  full,  &c., 
the  act  of  God,  the  Queen's  enemies,  fire, 
&c.,  always  excepted ;  to  be  loaded  in  turn, 
and  twenty  working  days  were  to  be 
allowed  the  said  merchant  (if  the  ship 
were  not  sooner  despatched)  for  unloading 
the  ship,  and  ten  days  on  demurrage,  over 
and  above  the  said  laying  days,  at  SL 
per  day  penalty  for  non-performance  of 
the  saiid  agreement.  'Mutual  promises. 
Averment,  that  the  ship,  within  a  reason- 
able time  after  the  miaking  of  the  said 
charter-party,  to  wit,  &c.,  was  tight, 
staunch,  and  strong,  and  every  way  fitted 
for  the  said  voyage ;   and  that  the  (hip. 
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bong  ti^t,  staunch,  and  strong,  and 
CTery  way  fitted  for  the  voyage,  did,  with 
lU  convenient  speed,  sail  and  proceed  to 
Port  Talbot,  in  ballast,  from  the  river 
Tbsmes,  and  did  afterwards,  to  wit,  &c., 
urive  at  Port  Talbot,  wheieof  the  defen- 
danCt  then  had  notice.  Averment  of  general 
performance  by  the  plaintiff.  First  breach, 
that  the  defendants  did  not  nor  would  within 
a  msonable  time  after  the  arrival  of  the  said 
ilrip  at  Port  Talbot,  there  load  from  their 
•aid  foctoTS  a  full  or  complete  cargo  of 
coal,  or  coal  and  coke,  at  their  option,  but, 
on  the  contrary  thereof,  did  not  load  the 
said  ahip  until  after  the  expiration  of  an 
nnieasonable  time,  to  wit,  the  space  of  two 
moaths  after  the  arrival  of  the  said  ship. 
Second  breach,  that  the  defendants  did  not 
nor  would  at  Port  Talbot  aforesaid  load  the 
wd  ship  in  turn,  axxording  to  the  terms  of 
tbe  laid  charter-party. 

Pleas — first,  to  the  first  breach,  that 
defendants  did,  within  a  reasonable  time 
after  the  arrival  of  the  ship  at  Port  Talbot, 
Acre  load  from  their  said  factors  a  full  and 
complete  cargo,  according  to  the  charter, 
&c. ;  second,  to  the  second  breach,  that  the 
defendants  did,  at  Port  Talbot  aforesaid, 
load  the  ship  in  turn,  according  to  the 
tmns  of  the  charter-party;  third,  that, 
during  the  voyage  in  the  declaration  men- 
tioned, the  plaintiff  was  the  master  of  the  said 
Aof,  and  then  had  the  care,  direction,  and 
management  of  the  same ;  that  during  the 
voyage,  and  after  the  arrival  of  the  ship  at 
Port  Talbot,  to  wit,  &c.,  and  before  the  de- 
fendants conld  load  any  cargo  therein,  or 
any  part  thereof,  according  to  the  terms  of 
die  said  charter-party,  the  plaintiff  (so  then 
deing  snch  master)  and  the  crew  of  the  said 
•Up  (the  said  master  and  crew  then  having 
each  care,  direction,  and  management  as 
aforesaid),  took  so  little  and  such  bad  care 
of  the  said  ship,  and  governed  and  navi- 
gated the  same  in  so  unskilful  and  improper 
a  manner,  diat  the  same,  by  and  through 
the  carelessness,  unskilfulness,  misdirection, 
mismanagement,  and  improper  conduct  of 
tbe  said  master  and  crew  in  that  behalf, 
then,  to  wit,  &c.  became  greatly  broken, 
damaged,  and  injured,  and  rendered  wholly 
unfit  to  receive  any  cargo  therein  according 
to  the  terms  of  the  said  charter-party,  and 
so  remained  for  a  long  time,  to  wit,  for  the 
whole  of  the  time  in  the  declaration  men- 


tioned, during  which  the  ship  remained 
unloaded,  whereby  and  by  reason  of  tbe 
premises,  and  on  no  other  account  what- 
ever, the  defendants  could  not,  although 
they  were,  during  all  the  time  last  aforesaid, 
ready  and  willing  so  to  do,  safely  or  securely 
load  on  board  the  ship  in  turn,  fi-om  their 
said  factors,  at  Port  Talbot,  a  full  and  com- 
plete cargo  of  coal,  or  coal  and  coke,  at 
their  option,  or  any  part  thereof,  according 
to  the  said' terms  of  the  said  charter-party. 
Verification. 

The  plaintiff  joined  issue  on  the  first  and 
second  pleas,  and  replied  to  the  third  de 
injwrid. 

At  the  trial,  before  Coltman,  J.,  at  the 
Glamorganshire  Summer  Assizes,  1844,  it 
appeared  that  the  Jane,  on  arriving  near  the 
entrance  to  Port  Talbot,  on  the  11th  of 
March  1843,  took  on  board  a  licensed  pilot 
(as  required  by  law),  and  that  while  entering 
the  lock  gates,  on  the  13th  of  March,  she 
was  jammed  against  another  vessel,  and  so 
seriously  damaged  that  she  was  unable  to 
load  and  take  in  her  cargo  until  the  month 
of  May  following. 

For  the  defendants,  witnesses  were  called 
to  prove  that  the  injury  was  occasioned  by  the 
mismanagement  and  negligence  of  the  crew 
of  the  Jane,  in  disobeying  the  orders  both 
of  the  pilot  and  of  the  harbour-master,  who 
was  on  shore,  directing  the  mode  in  which 
the  vessel  should  enter  the  lock  gates.  It 
was  admitted  that  the  defendants  did  load  • 
the  vessel,  as  soon  as  she  was  repaired  and 
in  a  fit  state  to  receive  her  cargo. 

The  learned  Judge  ruled  that  the  reason- 
able time  for  loading  and  the  loading  in 
turn  were  to  be  calculated,  not  from  the 
time  of  the  ship's  arrival  in  port,  but 
from  the  time  when  she  was  repaired 
and  in  a  state  fit  to  receive  a  cargo;  and, 
accordingly,  directed  a  verdict  for  the 
defendants  on  the  first  and  second  issues, 
reserving  leave  to  the  plaintiff's  counsel  to 
move  to  enter  a  verdicton  those  issues,  with 
120{.  damages  (assessed  conditionally),  if 
the  Court  should  be  of  a  contrary  opinion. 
As  to  the  last  issue,  the  learned  Judge 
directed  the  jury  to  find  for  the  defendants 
if  they  thought  the  injury  was  occasioned 
by  the  misconduct  of  the  crew, — and  ex- 
pressed his  opinion  that  it  was  not  necessary 
to  shew  that  it  happened  exclusively 
through   theu:  misconduct,  if  they  contri- 
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buted  to  it.     The  jury  found  for  the  defen- 
dants on  this  issue  also. 

Chilton,  in  the  following  term,  obtained 
a  rule  niti  to  enter  a  verdict  for  the  plain- 
tiff on  the  first  and  second  issues,  pursuant 
to  the  leave  reserved,  and  for  a  new  trial 
upon  the  third  issue,  on  the  ground  of  mis- 
direction. 

Martin  and  Benson  shewed  cause. — The 
question  raised  by  the  first  and  second 
issues  are  identical ;  and  the  learned  Judge 
was  correct  in  the  construction  which  he 
put  upon  the  contract  to  load  in  turn  and 
in  a  reasonable  time,  which  ought  to  be 
calculated  from  the  time  the  vessel  was 
in  a  state  fit  to  be  loaded — Brereton 
T.  Chapman  (1),  Brown  v.  JiAnton  (2). 
This  is  not,  like  Leer  v.  Fates  (8),  a  claim 
fot  demurrage,  where  the  days  allowed 
are  specified,  and  are,  by  the  charter-party, 
to  be  calculated  from  the  arrival  of  the  ship 
at  the  port.  In  that  case,  no  one  being  in 
fault,  it  was  held,  that  the  contract  itself 
must  determine  upon  whom  the  loss,  una- 
voidably incurred,  should  fall.  Though,  even 
when  there  has  been  nothing  but  unavoid- 
able delay,  the  authority  of  Leer  v.  Yale* 
has  been  doubted  by  Lord  Tenterden  in 
later  oases — Rogers  v.  Hunter  {i),  Dobion 
V.  Droop  (5),  Abbott  on  Shipping,  6th  edit, 
p.  275.  But  when  no  partici^ar  time  is 
specified  by  the  charter-party  for  the 
loading  of  a  vessel,  it  is  a  condition  pre- 
•  cedent  that  the  owner  of  the  vessel 
shall  put  her  in  a  state  fit  to  receive  a 
cargo,  before  he  complains  of  the  neglect 
to  load. 

[Coleridge,  J. — The  question  is,  whe- 
ther the  defendants  should  not,  on  their 
first  and  second  pleas,  have  alleged  the 
matter  of  excuse,  instead  of  pleading  per- 
formance.] 

If  the  defendants'  construction  of  the 
charter-party  be  correct,  they  have  per- 
fijrmed  their  contract.  In  Harmon  v.  Gan- 
iolph  (6),  Oibbs,  C.  J.  says,  "  a  consignee 
is  liable  to  demurrage  by  the  terms  of  his 
contract,  unless  the  delay  be  occasioned  by 

(1)  7  Bmg.BS9. 

(2)  10  Mee.  &  Well.  331 ;  a.  e.  11  Liw  J.  Rep. 
(M.S.)  Excb.  873. 

(3)  3  Tftunt.  387. 

(4)  2  Car.  &  Pay.  601. 

(5)  4  Ibid.  112. 

(6)  Holt,  N.P.C.  3«. 


the  fault  of  the  captain  or  his  crew."  No«r 
here  the  finding  of  the  jury  upon  the  last 
plea,  which  does  allege  matter  of  excuse, 
and  goes  to  the  whole  action,  shews  that 
the  delay  here  was  occasioned  by  the  fault 
of  the  plaintifi'  and  his  crew.  The  first  and 
second  issues  are,  therefore,  immaterial. 
As  to  the  third  issue,  it  is  said  that  the 
vessel  could  not  be  under  the  care,  direc- 
tion, and  management  of  the  plaintiff  and 
his  crew,  because  the  4  &  6  WiU.  4.  c.  xliii., 
incorporating  the  Port  Talbot  Company, 
empowers  the  harbour-master  (by  sect.  51) 
"  to  direct  any  person  having  the  command 
of  any  vessel  entering  into,  or  being  within 
the  said  port  and  harbour,  to  moor,  anchor, 
and  place  the  same  in  such  situation  within 
the  said  port  and  harbour  as  the  said  master 
shall  direct,"  and  imposes  a  fine  for  disobe» 
dience  or  neglect  of  his  directions.  By  the 
authorized  bye-laws  of  the  same  company, 
also,  the  plaintiff  was  bound  to  have,  and, 
in  fact,  bad,  on  board  a  licensed  pilot  at  the 
time  of  the  coUision.  But  the  facts  proved 
take  the  case  out  of  the  provisions  of  sec- 
tion 51,  and  established  the  plea,  which 
means  that  the  master  and  crew  had  the 
actual  corporal  power  of  directing  the  ship, 
although  the  legal  authority  and  oontroul, 
which  were  not  submitted  to,  were  in  the 
harbour-master  whose  orders  they  dia- 
obeyed. 

Chilton,  Davison  and  Hurlsione,  contti. 
— As  to  the  first  and  second  pleas :  it  is 
admitted  on  the  record  that  die  ship  did 
arrive  in  the  port  in  safety,  and  in  a  fit  state 
to  receive  a  cargo.  That  being  so,  if  the 
defendants  meant  to  oontoid  £at  by  the 
defhult  of  the  plaintiff  or  otherwise  they 
were  prevented  from  loading  in  a  reasonable 
time,  they  should  have  pleaded  in  confes- 
sion and  avoidance,  that  "  though  brue  it  is 
that  the  vessel  arrived  tight,  staunch  and 
strong  at  the  said  port,  yet  that  afterwards 
she  received  damage  so  as  to  prevent  the 
defendants  from  loading  in  a  reasonable 
time." 

[WioHTMAN,  J.  —  Would  that  be  an 
admission  that  they  did  not  load  in  a 
reasonable  time?  Would  it  not  rather 
be  an  argumentative  traverse  of  that  aver« 
ment  ?] 

That  objection  does  not  apply  to  the 
issue  as  to  loading  in  turn.  If  it  be  held 
that  these  pleas  are  supported  by  the  facts. 
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nd  diat  petfonnanee  of  the  charter-partj 
m*  proved,  then  it  would  be  immaterial 
who  had  occasioned  the  unfitness  of  the 
▼eseel  to  receive  the  caigo.  She  may  have 
been  scuttled  by  the  charterers  themselves. 
The  terms  of  the  charter-party  have  not 
been  observed,  and  by  these  pleas  no  excuse 
for  the  breach  of  them  is  oSenA— Randall 
V.  Lynch (7).  As  to  the  last  plea:  first, 
the  facts  proved  shewed  that  the  vessel 
was  under  the  direction  and  controul  of  the 
harbour- master ;  and  secondly,  the  learned 
Judge  misdirected  the  jury,  in  stating  that 
if  this  plaintiff  in  any  way  contributed  to 
the  damage  the  defendants  were  not  liable 
— Da»i«$  V.  Mann(S). 

Lo&D  Desman,  C.  J. — I  think  it  will  be 
convenient  to  consider  the  last  issue  first. 
That  issue  raises  a  question  of  fSact;  not 
who  had  authority  to  direct  the  mode  and 
time  of  the  vessel  entering  the  harbour,  but 
who  had  the  actual  power  and  management 
of  it.  This  was  a  matter  entirely  of  evi> 
dence,  and  the  evidence  fully  supports  the 
ferdict.  Then  if  that  last  plea  be  proved,  it 
fellows  that  the  other  two  were  ajso  proved ; 
because,  when  the  declaration  says,  that  the 
defendants  did  not  within  a  reasonable  time 
after  the  arrival  of  the  ship  load  a  caigo,  it 
mast  mean  that  they  did  not  load  in  a 
reasonable  time  ailer  her  arrival  in  a  fit 
state  to  neaive  a  cargo.  If  the  contract 
had  been  to  load  within  a  certain  number 
of  days,  or  to  load  her  next  after  a  par- 
ticolar  vessel,  and  before  another  vessel, 
k  might  be  material  to  plead  the  matter  of 
ezcase  which  prevented  the  performance  of 
that  specific  eontnot.  But  tiie  contract  as 
stated  ia  only  to  load  in  a  reasonable  time; 
aad  it  mu  not  a  reaaonable  time  to  load,  so 
long  as  she  was  incapable  of  receiving  a 
CHga.  Then  I  think  the  same  cmistruction 
nraat  be  put  np<m  the  issue  as  to  loading  in 
torn.  For  it  cannot  be  said,  that  the  dup's 
tun  w«s  cone,  so  long  as  she  was  not  in  a 
sitnation  to  take  advantage  of  the  turn.  I 
should  add,  that  I  think  the  learned  Judge 
quite  i%ht  in  putting  the  question  in  the 
way  be  did  to  the  jury.  If  the  plaintiff 
contributed  to  the  damage,  that  quite  ex« 

(7)  2  Campb.  356;  Lc.  12  Eut,  181. 
(B)  10  Mm.  &  Well.  «46  ;  *.  c  12  Law  J.  Rep. 
{mj.)  Exeii.  10. 


cnses  the  defendants  as  tort  feasors  in  this 
form  of  action. 

CoLKUDOE,  J. — I  am  of  the  same  opin- 
ion. I  have  felt  no  difficulty  as  to  the 
first  two  issues.  I  agree  that  it  would  not 
be  enough  for  the  defendants  to  shew  matter 
of  excuse  under  those  issues.  But  they 
were  issues  in  fact,  and  it  comes  to  this, 
what  was  a  reasonable  time  in  which  to 
eommence  loading  the  vessel  ?  The  answer 
is,  as  soon  as  she  was  put  in  a  condition  to 
receive  her  cargo.  As  to  the  last  plea  I 
have  felt  more  doubt.  It  is  a  question  of 
construction  as  to  the  meaning  of  the  words 
"  having  the  care,  direction,  and  manage- 
ment of  the  ship."  These  words  might 
refer  either  to  those  who  had  the  legal  care 
and  controul  of  the  ship  ;  or  to  those  who 
had  it  actually.  And  I  think  that  the 
latter  is  the  true  construction,  for  the  words 
"care,  direction,  and  management"  are  used 
as  correlative  to  the  "  carelessness,  misdirec- 
tion, and  mismanagement"  mentioned  in  the 
after  part  of  the  plea.  They  must  refer 
therefore  to  those  who  had  the  actual  power 
over  and  direction  of  the  vessel,  although  she 
was  under  the  superior  guidance,  asto  certain 
matters,  of  the  harbour-master  and  the 
port  authorities. 

WioHTMAN,  J. — It  seems  to  me  that  the 
defendants  are  entitied  to  retain  the  verdict 
on  aU  three  issues.  The  first  two  traverse 
the  breaches  alleged  in  the  declaration :  the 
last  offers  matter  of  excuse  for  those  breaches. 
In  the  charter-party  no  specific  time  for 
loading  is  mentioned  in  the  first  instance, 
but  afterwards  the  defendants  undertake 
that  the  ship  shall  be  loaded  in  turn.  The 
first  breach  is,  that  the  defendants  did  not 
load  in  a  reasonable  time  after  the  arrival  of 
the  vessel  in  port.  This  is  traversed.  It  is 
admitted  tiiat  the  defendants  did  load  within 
a  reasonable  time  after  the  ship  was  ready 
to  receive  a  cargo.  But  it  is  said,  that  they 
have  no  right  to  avail  themselves  of  matters 
of  excuse — of  matters  which  had  intervened 
after  the  actual  arrival  of  the  ship.  I  think 
they  are  entitled  to  rely  on  those  matters, 
upon  this  issue.  To  such  a  breach  they 
eould  not  safely  or  well  have  pleaded  a  plea 
in  confession  and  avoidance.  This  is  not 
like  the  case  supposed  by  Mr.  Hurlstone, 
where  the  contract  is  to  load  within  three 
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days  after  the  arriTal.  That  breach  they 
might  have  admitted  and  excused.  But 
how  could  they  have  pleaded  that  they 
did  not  load  within  a  reasonable  time? 
That  would  admit  of  no  excuse.  The  ques- 
tion upon  the  next  issue  is  not  quite  so 
clear.  No  exposition  of  the  words  "  load- 
ing in  turn"  is  given.  But  it  is  admitted 
the  defendants  did  load  in  turn,  as  soon 
as  the  ship  had  a  turn,  that  is,  as  soon 
as  she  was  repaired :  it  seems  to  me  that 
her  turn  was  Uiat  which  came  to  her  when 
she  became  capable  of  taking  it.  As  to  the 
last  plea,  the  question  of  fact  raised  by  it, 
whe^er  the  damage  was  occasioned  by  the 
crew,  has  been  found  by  the  jury  against 
the  plaintiff.  It  is  said,  that  the  vessel  was 
not  under  the  management  of  the  plaintiff, 
the  master,  because  the  harbour-master  was 
to  give  directions  how  the  vessel  should 
enter  the  port,  and  the  pilot  had  charge  of 
her.  But  for  all  the  purposes  of  the  ques- 
tion rused  by  this  issue,  she  still  remained 
under  the  management  of  the  plaintiff  and 
the  crew.  They  would  still  have  the  per- 
formance of  all  the  mechanical  part  of  the 
work,  t.  e.  they  would  have  actually  to 
work  the  vessel  into  the  basin,  although 
under  the  direction  of  the  harbour-master 
and  the  pilot :  and  the  damage  happened 
in  the  mechanical  part  of  the  work.  The 
pilot  and  harbour-master  might  tell  the  crew 
what  to  do,  but  had  not  the  controul  of  the 
manner  in  which  what  they  ordered  was 
done. 

Erle,  J. — T  also  think  that  the  verdict  for 
the  defendants  ought  to  stand.  By  the  con- 
tract, they  did  not  undertake  to  load  till 
the  ship's  turn  came ;  they  did  load  when 
the  turn  came.  It  is  said,  that  the  turn 
was  when  the  ship  had  been  one  day  in  the 
basin ;  but  that  definition  must  be  received 
with  diis  qualification,  when  she  had  been 
one  day  in  the  basin  in  a  condition  fit  to 
receive  her  cargo.  The  two  questions 
raised  by  the  first  two  pleas,  are  iden- 
tical. As  to  the  last  issue,  the  evidence 
shews  that  the  accident  arose  from  the 
crew's  hauling  the  vessel  into  the  dock,  in- 
stead of  heaving  het.  It  would  be  strange 
to  assert  that  this  was  done  under  the  direc- 
tion and  management  of  the  harbour-master 
and  the  pilot,  when  it  was  proved  that  they 
both  expressly  directed  heaving,  instead  of 


hauling,  and  that  their  orders  were  dis- 
obeyed. It  seems  to  me,  therefore,  that  the 
terms  of  the  third  plea  were  established. 

Rule  discharged. 


1846 
Nov, 


5.     \     In 


the  matter  qf  shuttle- 
worth,  A  LUNATIC. 


Lunatic — Licensed  Asylum — 8  Sf  9  Vict, 
c.  100.  —  Order  for  Admission — Medical 
Certificate — Habeas  Corpus. 

A  return  to  a  habeas  corpus,  directed  to 
the  keeper  of  a  licensed  lunatic  asylum,  set 
out  the  order  fw  her  admission,  in  the  form 
given  bySSf9  Vict.  e.  100.  s.  45.  sched.  B : 
some  of  the  particulars  required  to  be  stated 
were  stated,  others  were  left  in  blank,  and 
the  reason  given  for  these  not  being  inserted 
was,  "her  being  constantly  watched  by  an 
attendant  whom  she  fears  :" — Held,  that  the 
order  was  sufficient. 

One  of  the  medical  certificates  given  under 
ss.  45.  ^  46.  sched.  C,  stated  that  the 
medical  man  formed  his  opinion  from  the 
fact  that  the  patient  "  laboured  under  delu- 
sions of  various  kinds,  and  was  dirty  and  inde- 
cent in  the  extreme  :" — Held,  sufficient. 

Held,  also,  that  the  provisions  of  s.  46. 
were  directory  only;  and  that  a  strict  com- 
pliance with  them  in  point  of  form  was  not 
essential  to  the  validity  of  the  certificate  upon 
habeas  corpus. 

The  other  medical  certificate  stated  that 
the  medical  man  formed  his  opinion  from  "a 
conversation  he  had  had"  with  the  lunatic : 
the  word  "  fact"  being  erased : — Held,  that 
as  the  certificate  contained  that  which  was 
equivalent  to  the  formal  requisites  of  the 
statute,  the  omission  was  not  fatal. 

Held,  also,  per  Erie,  J.,  that  the  object 
of  the  statute  was  to  leave  the  controul  of 
htnatics  as  at  common  law,  making  parties 
liable  to  indictment  for  misdemeanour  who 
did  not  comply  with  the  provisions  of  the 
statute, 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  18.] 
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1846. 
Not.  25. 

Judge's  Order,  Service  of— Setting  aside. 

Upon  application  to  a  Judge  to  set  aside 
proceedings  for  irregularity,  with  costs,  the 
Judge  made  an  order  setting  aside  the  pro- 
ceedings (not  saying  for  irregularity ), 
withoHt  costs ;  no  action  to  be  brought.  The 
party  applying  protested  against,  and  re- 
fused to  consent  to  the  imposition  of  these 
terms  ;  but,  having  subsequently  drawn  up 
and  served  the  order, — Held,  that  he  was 
tut  entitled  to  procure  the  rescission  of  so 
wtueh  of  it  as  directed  no  action  to  be  brought. 

The  plaintiff  in  this  case  having  signed 
judgment  for  vant  of  a  plea,  and  issued 
execution  thereon,  the  defendant,  on  the 
27th  of  July,  took  out  a  summons  to  set 
aside  the  judgment  and  execution  for 
ine^aiity,  with  costs. 

Upon  the  hearing  of  the  summons,  before 
Pollock,  C.B.,  his  Lordship  made  the  fol* 
lowing  order: — "  I  do  order  that  the  judg- 
ment signed  herein,  and  execution  issued 
thereon,  be  set  aside,  without  costs;  no 
action  to  be  brought."  The  defendant's 
attorney  opposed  and  protested  against  the 
impodtion  of  these  terms,  and  refused  to 
consent  to  them.  Subsequently,  however, 
he  drew  up  and  served  the  order  upon  the 
plaintiff;  the  judgment  and  execution  were 
set  aside,  and  the  defendant  pleaded.  In 
this  term,  a  rule  had  been  obtained  for  the 
defendant,  calling  on  the  plaintiff  to  shew 
cause  why  so  much  of  the  order  of  Pollock, 
C.B.  as  directed  that  no  action  be  brought, 
dnmld  not  be  rescinded. 

Hugh  HiU  shewed  cause. — The  defen- 
dant has  made  himself  a  party  to  the  order, 
by  drawing  it  up  and  serving  it,  and  ob- 
iMning  the  benefit  of  it.  Having  thus  acted 
on  it,  he  is  not  at  liberty  now  to  apply  to 
•et  it  aside.  Giraud  v.  /1usten{l)  is  ex- 
pressly in  point.     The  Court  called  on 

Peter*dorff,eonttaiJ—In  Qiraudv .  Austen 
the  wder  made  was  discretionary  on  the 
part  of  the  Judge.  There  was  no  irregu- 
fatity  in  the  proceedings.  But  when  a  party 
i^fdiea  to  a  Judge  in  time,  and  shews  irre- 
gnlnity  in  the  proceedings,  he  has  a  legal 
right  to  have  them  set  aside,  without  the 

(I)  I  DowL  P.C.  (N.8.)  703. 
Mew  Sexics,  XVI.-aB. 


imposition  of  the  terms  that  no  action  shall 
be  brought.  Without  the  consent  of  the 
defendant,  the  Judge  has  no  power  to  annex 
any  such  condition  to  his  order,  and  that 
consent  was  distinctly  refused— CosA  v. 
Wells  {i),  Abbott  V.  Greenwood  (3),  Adlam 
V,  Noble. 

[Erle,  J. — The  irregularity  may  have 
been  waived  ;  how  can  the  Judge  be  com- 
pelled to  make  such  an  unconditional  order 
as  you  pray  for  ?] 

[WioHTMAN,  J. — Suppose  the  point  of 
practice  so  doubtful  that  the  Judge  does  not 
choose  to  decide  it?  Or  he  may  think  the 
irregularity  insufficient  to  entitle  the  de- 
fendant to  the  order  he  prays  for.] 

The  Judge  may  refuse  to  make  any  order 
at  all ;  but  if  he  makes  it,  he  must  make  it 
according  to  law.  Here  the  proceedings 
were  clearly  irregular  on  the  face  of  them. 

[Lord  Denman,  C.J. — However  that 
may  be,  here  the  defendant  acted  on  the 
order  by  serving  it.] 

He  had  no  alternative ;  the  execution 
was  in  his  house,  and  this  was  at  the  com- 
mencement of  the  long  vacation.  He  pro- 
tested at  the  time  against  the  condition ; 
and  there  is  no  waiver  of  the  objection, 
where  there  is  a  contemporaneous  express 
dissent  to  the  terms  of  part  of  the  order, 
though  he  was  compelled  to  avail  himself  of 
the  other  part  of  it. 

Lord  Denhan,  C.J. — Upon  this  argu- 
ment we  must  assume  that  there  was  an 
irregularity  in  the  proceedings  on  the  part 
of  the  plaintiff  The  defendant  applied  to 
the  Lord  Chief  Baron  to  set  aside  those 
proceedings.  The  Lord  Chief  Baron  de- 
clines to  decide  whether  they  were  irregular 
or  not,  but  he  sets  them  aside  generally, 
not  saying  for  irregularity,  without  costs, 
and  upon  condition  that  no  action  be  brought. 
We  find  the  defendant's  attorney  protesting 
against  the  terms  imposed,  but  notwith- 
standing his  words  of  dissent  and  objection, 
he  took  out  the  order,  served  it  upon  the 
plaintiff,  and  thereby  got  all  the  immediate 
benefit  of  it.  Having  thus  made  himself 
a  party  to  it,  he  took  it  with  all  the  terms 
npon  which  it  was  given,  and  one  of  the 
conditions  upon  which  he  obtained  it  was, 

(2)  1  B.  &  Ad.  375. 
(S)  7  Dowl.  P.C.  534. 
(4)  9  Ibid.  322. 
II 
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that  no  action  should  be  brought.  Although 
where  proceedings  are  set  aside  for  irregu- 
larity, a  Judge  may  have  no  power,  without 
the  consent  of  the  applicant,  to  restrain  him 
from  bringing  an  action,  there  is  no  case 
in  which  it  has  been  held,  that  where  an 
applicant  has  availed  himself  of  an  order, 
and  made  himself  a  party  to  it,  he  shall  not 
be  bound  by  its  conditions. 

The  rest  of  the  Court  concurred. 

Rule  ducharged,  without  costi. 


1846. 
Dec.  3. 


THE  QUEEN,  OR  the  fTOKCU' 
tiOU  of  THE  PACIFIC  STEAM 
KAVIOATION  COMPANY,  V. 
ELIA8  ARNAUD  AND  THOMAS 
POWELL. 


Ship  and  Shipping— S  ^  9  Vict.  c.  89. — 
Registry  of  British  Ships — Corporation, 
Foreigners  Members  of. 

A  company  incorporated  by  charter  for 
the  purpose  of  building,  purchasing,  and 
employing  vessels,  is  entitled  to  have  them 
registered  as  British  vessels,  upon  compU' 
ance  teith  the  provisions  of  the  8  4'  9  tict. 
c.  89,  applicable  to  the  registry  of  vessels 
the  property  of  corporations,  although  the 
individual  members  of  the  company  may  be 
foreigners. 

Mandamus.  The  writ  recited  letters 
patent  of  the  17th  of  February  1840,  by 
which  her  Majesty  constituted  O.  B.  A.  O., 
&c.,  together  wiUi  such  other  persons  as 
should  become  subscribers  towards  the 
capital  or  joint  stock  therein  mentioned, 
and  such  oUier  persons  as  should  from  time 
to  time  become  proprietors  of  any  part  of 
such  capital  or  joint  stock,  one  body  politic 
and  corporate  for  the  period  of  twenty-one 
years,  by  the  name  of  the  Pacific  Steam 
Navigation  Company,  and  that  by  that 
name  they  should  sue  and  be  sued,  &c. ; 
and  that  the  said  corporation  should  be 
established  for  the  purpose  of  providing 
vessels  to  be  impelled  by  steam,  &c.,  and  of 
employing  the  same,  and  sidling  vessels  if 
need  should  be,  within  the  limits  therein 
mentioned,  which  were  declared  to  be, 
along  the  shores  of  North  and  South  Ame- 
rica in  the  Pacific  Ocean,  and  likewise  from 
or  between  those  shores  and  the  coasts  of 


China  and  New  Holland,  &c.,  and  also  from 
or  between  the  ports  of  New  Grenada,  Cen- 
tral America,  and  Mexico,  in  the  Atlantic 
Ocean,  and  those  of  the  West  Indies  (in 
certain  events).  The  letters  patent  then 
directed  that  the  capital  of  the  corporation 
should  be  250,000/.,  in  5,000  shares  of  501. 
each,  and  that  every  person  subscribing  50/., 
&c.,  should  have  and  be  entitled  to  a  share  of 
and  in  the  said  capital  or  joint  stock  of  the 
said  corporation,  and  to  a  proportional  share 
of  the  profits  and  advantages  attending  the 
capital  stock  of  the  said  corporation,  and 
should  be  admitted  a  proprietor  of  and  in 
the  same  ;  that  it  should  be  lawful  for  the 
several  proprietors  to  sell  and  to  transfer  any 
share  of  the  capital  stock  (in  the  manner 
and  under  the  restrictions  particularly  set 
forth) ;  and  that  such  transfer,  executeid  as 
aforesaid,  should  effect  the  transfer  of  such 
stock,  and  should  convey  the  whole  estate 
and  interest  of  the  proprietor  transferring 
to  the  person  accepting  the  same.  The 
letters  patent  then  authorized  the  corpora- 
tion, for  twenty-one  years  from  the  date  of 
the  letters  patent,  out  of  the  funds  and  pro- 
perty of  the  said  corporation,  to  build,  or  to 
purchase  and  provide  such  vessels,  &c.  as 
might  appear  to  them  necessary  for  the  pur- 
poses of  the  corporation  :  provided  always, 
that  it  should  not  be  lawful  for  the  said  cor- 
poration to  employ  such  vessels  for  the 
conveyance  of  passengers,  &c.,  except  within 
the  limits  aforesaid.  The  corporation  were 
further  authorized  to  purchase,  take,  hold, 
and  enjoy,  to  them  and  their  successors, 
such  wharfs,  docks,  houses,  offices,  and 
buildings,  &c.,  and  such  ships  and  vessels 
as  should  from  time  to  time  be  actually  and 
bond  fide  necessary  and  proper  for  the  pur- 
pose of  managing,  conducting,  and  carrying 
en  the  affairs  and  business  of  the  said  cor- 
poration. The  writ  then  recited  that  the 
said  G.  B.  A.  O.  and  others  had  become 
subscribers,  and  that  certain  other  persons 
had  become  proprietors  of  part  of  the  capital 
of  the  corporation,  in  the  manner  in  the 
letters  patent  provided  ;  and  that  afterwards, 
and  whilst  the  said  Pacific  Steam  Naviga- 
tion Company  was  a  corporate  body  in  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, under  and  by  virtue  of  the  letters 
patent,  the  said  corporation  did,  in  pursuance 
of  the  provisions  therein  contained,  purchase 
and  provide,  out  of  the  funds  and  property 
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of  the  said  corporation,  a  certain  8teani-ship 
or  res»el  which  was  wholly  of  the  build 
of  the  said  United  Kingdom,  called  the 
Ecuador,  and  which  then  appeared  to  them 
to  be,  and  which,  in  fact,  was  necessary  for 
the  pnrpoaes  of  the  said  corporation,  and 
which  said  ship  was  so  purchased  for  the  pur- 
pose of  being  employed  by  the  said  corpo- 
ration for  the  said  purposes  within  the  limits 
io  the  letters  patent  mentioned,  and  not 
otherwise ;  that  before  any  such  employ- 
ment of  the  ship,  the  corporation  were  de- 
nrons  that  the  same  should  be  duly  regis- 
tered under  and  by  virtue  of  the  statutes, 
&c ;  that  at  the  time  of  the  after-mentioned 
application  to  the  defendants,  the  principal 
office  and  place  of  business  of  the  said  cor- 
poration was,  and  still  is,  established  at  the 
port  of  Liverpool ;  that  the  said  port  was 
the  port  to  which  the  ship  belonged  ;  that 
the  ship,  before  and  at  the  time  of  such  ap- 
plication, wholly  belonged  to,  and  still  con- 
tinued wliolly  to  belong  to  the  said  cor- 
poration; that  before  the  application  for 
the  registering,  &c.,  such  examination  and 
measurenaent  of  the  ship  as  is  required  by 
the  Stat.  8  &  9  Vict.  c.  89.  had  been  duly 
made,  and  a  true  and  just  account  in  writing 
of  all  such  particulars  as  are  specified  in  the 
form  of  certificate  in  the  said  statute  men- 
tioned, and  signed  as  therein  mentioned, 
had  been  duly  delivered  to  the  defendants, 
on  behalf  of  the  said  corporation  ;  that 
William  Taggart,  of  Liverpool,  then  being 
secretary  of  the  said  corporation,  on  the 
27th  of  January  1846,  applied  to  and  re- 
quested the  defendants,  at  the  said  port  of 
Lirerpool,  to  register,  or  concur  in  the 
tegistiation,  at  the  said  port,  of  the  said 
ihip,  the  Ecuador,  under  and  according  to 
the  provisions  of  the  said  act  of  parliament, 
upon  the  said  Vf.  Taggart  then  tatin^  and 
subscribing,  as  such  secretary,  the  declara- 
tion prescribed  by  the  said  act  of  parliament 
in  cases  where  it  shall  become  necessary  to 
register  any  ship  or  vessel  belonging  to  any 
corporate  body  in  the  United  Kingdom  ; 
and  that  the  said  W.  Taggart,  as  such  secre- 
tary, was  then  ready  and  willing  to  take 
and  subscribe  such  declaration,  but  that  the 
defendants  then  and  there  refused  to  register 
or  concur  in  the  registration  of  the  said 
ship  under  the  provisions  of  the  said  act, 
upon  such  declaration  being  taken  and  sub- 
•oibed  by  the  secretary  of  the  said  corpora- 


tion. The  writ  then,  on  the  complaint  of 
the  corporation,  commanded  the  defendants, 
Arnaud,  the  collector,  and  Powell,  the 
comptroller  of  Customs  for  the  port  of 
Liverpool,  to  register,  or  concur  in  the 
registration  of  the  said  ship,  the  Ecuador, 
according  to  the  provisions  of  the  said  act 
of  parliament,  or  to  shew  cause,  &c. 

Return — That  before  and  at  the  time  of 
tne  application  to  the  defendants  for  the 
registration  of  the  said  ship,  the  said  ship 
did  not  wholly  belong  to  Her  Majesty's 
subjects,  duly  entitled  to  be  owners  of  ships 
registered  by  virtue  of  the  said  act  of  par- 
liament, &c.  ;  and  that  divers,  to  wit,  ten 
persons,  whose  names  were  to  the  defendants 
unknown,  the  said  persons  being  foreigners, 
and  before  then  having  taken  the  oath  of 
allegiance  to  a  certain  foreign  state,  to  wit, 
the  State  of  Mexico,  not  under  the  terms 
of  any  capitulation,  and  not  being  after- 
wards denizens  or  naturalized  subjects  of  the 
United  Kingdom  by  Her  Majesty's  letters 
patent,  or  by  act  of  parliament,  and  divers, 
to  wit,  ten  other  persons,  whose  names 
were  to  the  defendants  unknown,  the  said 
last-mentioned  persons  then  being  persons 
usually  residing  in  a  certain  country  not 
under  the  dominion  of  Her  Majesty,  to  wit, 
in  Mexico,  and  not  then  being  members  of 
any  British  fectory,  or  agents  for,  or  part- 
ners in  any  house  or  co-partnership,  actually 
carrying  on  trade  in  Great  Britain  or  Ire- 
land, before  and  at  the  time  of  the  applica- 
tion to  the  defendants  for  the  registration  of 
the  ship,  were  part-owners  of  and  interested 
in  and  had  part  interest  in  the  ship,  and 
were  entitled  to  share  the  profits  and  ad- 
vantages attending  the  employment  of  the 
same.  The  defendants  therefore  submitted 
and  returned,  "and  therefore  we  cannot 
register  or  concur  in  the  registration  of  the 
said  steam-ship,"  &c. 

Plea  to  the  return — That  the  said  ship 
did  before  and  at  the  time  of  the  application 
to  the  defendants  for  the  registration  thereof, 
wholly  belong  to  a  subject  of  her  Majesty, 
duly  entitled  to  be  the  owner  of  ships  re- 
gistered by  virtue  of  the  said  act,  to  wit,  the 
said  Pacific  Steam  Navigation  Company,  so 
then  being  such  corporate  body  in  the  United 
Kingdom  of  Great  Britain  and  Ireland. 
And  that  the  persons  in  the  return  mentioned 
were  not  before  or  at  the  time  of  the  appli- 
cation to  the  defendants  part  owners,  nor 
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was  any  or  either  of  tbem  then  a  part  owner  of 
or  interested  in,  nor  bad  they  or  any  or  either 
of  them  part  interest  in  the  said  ship,  other- 
wise than  as  being  members  and  proprietora 
of  the  said  corporation,  to  wit,  by  the  sub- 
scription  for  or  the  purchase  of  shares  in 
the  capital  or  joint  stock  thereof,  in  pur- 
suance of  the  provisions  in  the  said  letters 
patent  contained.     Verification. 

Demurrer  and  joinder. 

The  prosecutor's  points  for  argument 
were,  that  the  return  was  insufficient,  on 
the  ground,  that  it  admitted  the  alle- 
gations in  the  writ,  that  the  Pacific  Steam 
Navigation  Company,  at  the  time  of  the 
application  for  the  registration  of  the 
ship,  was  and  still  is  a  corporate  body 
in  the  United  Kingdom,  and  that  the  ship 
wholly  belonged  to  the  said  corporation, 
and  was  purchased  and  held  by  them  for 
the  purposes  mentioned  in  the  letters  patent ; 
that  the  matter  set  forth  in  the  return  was 
therefore  insufficient  to  prevent  the  prosecu- 
tors from  claiming  the  benefit  of  the  regis- 
tration, upon  such  declaration  being  taken 
and  subscribed  by  their  secretary,  as  pre- 
scribed by  the  stat.  8  &  9  Vict.  c.  89,  in 
cases  of  registering  ships  belonging  to  cor- 
porations ;  and  also  that  the  said  corpora- 
tion is  a  subject  of  Her  Majesty.duly  entitled 
to  own  ships  and  vessels  within  the  meaning 
of  the  said  act. 

The  defendants'  points  were,  that  the 
Pacific  Steam  Navigation  Company  was  not 
a  subject  of  Her  Majesty  entitled  to  own 
ships  or  vessels  within  the  meaning  of  the 
Registration  Act,  and  that  the  interest  of 
certain  foreigners,  holding  shares  in  the 
capital  or  joint  stork  of  the  company,  was 
such  as  to  disqualify  the  Ecuador  from  re- 
gistration as  a  British  ship. 

Sir  F,  Thetiger,  for  Uie  defendants,  in 
support  of  the  demurrer. — The  important 
question  raised  in  this  case  is,  whether 
foreigners  may,  as  members  of  a  corporation, 
become  indirectly  interested  in  British 
vessels,  and  entitled  to  the  advantt^s  of 
British  subjects,  as  the  owners  of  such  ves- 
sels. The  general  policy  and  object  of  the 
Navigation  Laws  of  this  country  have  always 
been  to  prevent  this  result.  The  provisions 
of  the  sututes,  12  Car.  2.  c.  18,  7  &  8 
Will.  8.  c.  22,  26  Geo.  8.  c.  60.  ss.  8,  10, 
&  15,  27  Geo.  8.  c.  19.  s.  5,  4  Geo.  4. 
c.  41,  6  Geo.  4.  c.  110,  shew  the  extreme 


care  with  which  the  legislature  has  always 
guarded  against  any  foreigner  possessing  an 
interest  in  British  vessels.  The  law  as  to 
the  registration  of  vessels  is  now  eonscJi- 
dated  in  8  &  9  Vict.  c.  89.  It  is  impos- 
sible to  suppose  that  it  could  have  been 
intended  by  that  statute  (which  follows,  in 
most  of  its  provisions,  the  very  words  of 
the  previous  statutes  on  the  same  subject) 
to  authorize  foreigners  to  obtain  indirectly, 
as  members  of  a  corporation,  those  benefits, 
from  which  as  individuals  they  are  debarred. 
The  sections  on  which  the'question  depends 
are  the  5th,  12th  and  13th  (1).  Hie 
13th  section  does  not  say  that  upon 
making  the  declaration  therein  mentioned, 
the  parties  shall  be  entitled  to  register,  &c. ; 

(I)  Section  5.  enacts,  "  that  no  reMel  ihsll  be 
registered,  oi  btTing  been  ragisterad  shall  be  deem- 
ed to  be  duly  registered  by  nrtue  of  tbe  act,  except 
such  as  are  wholly  of  the  build  of  tbe  United  King- 
dom, &o....uid  which  shall  wholly  belong  and 
continue  wholly  to  belong  to  her  Majesty's  subjects^ 
duly  entitled  to  be  owners  of  ships  or  reasels,  regis- 
tered by  virtue  of  this  act." 

Section  12.  enacta,  "  that  no  person  who  has 
taken  tbe  oath  of  allegiaaoe  to  any  foreign  state, 
except  under  the  terma  of  aome  capitulation,  unless 
be  shall  afterwards  become  a  denizen  or  naturalized 
subject  of  the  United  Kingdom  by  Her  Majesty's 
letters  patent,  or  by  act  of  parliament,  nor  any 
person  usually  residing  in  any  country  not  under 
the  dominion  of  Her  Majesty,  her  heira  and  aucoea- 
surs,  unless  be  be  a  member  of  some  British  factory, 
or  afient  for  or  partner  in  any  bouae  or  co-part- 
nersbip  actually  carrying  on  trade  in  Great  Britain, 
or  Ireland,  shall  be  entitled  to  be  tbe  owner,  in 
whole  or  in  part,  directly  or  indirectly,  of  any  ship 
or  vessel  required  to  be  registered  by  virtue  of  thu 
act." 

Section  13.  enacts,  "That  no  regiatry  shall 
henceforth  be  made  or  certificate  granted  until  the 
following  declaration  be  made  and  subscribed,  by 
the  owner  of  such  ahip  if  aucb  ahip  is  owned  by  Or 
belongs  to  one  person  only,  or  in  case  there  aball 
be  two  joint  owners,  then  by  bulb  such  owners,  if 
both  shall  be  resident  within  twenty  railea  of  the  port 
where  auch  registry  is  required,"  &c.  [Thea  fol- 
lows the  form  uf  tbe  deolsration,  the  cnnoluding  part 
of  <K  hich  is, "  that  no  foreigner  directly  or  indirectly 
hath  any  abare  or  part  interest  in  tbe  said  ahip  or 
vesseL"]  Provided  always,  that  if  it  shall  become 
necessary  to  register  any  ship  or  vessel  belonging 
to  any  corporate  body  in  tbe  United  Kingdom,  the 
following  declaration,  in  lieu  of  the  declaration 
hereinbefore  directed,  shall  be  taken  and  subscribed 
by  the  secretary  or  other  proper  officer  uf  such  cor- 
porate body :  *  I,  A.  B,  secretary  [or  tfictr"]  of 
[min<  o^'  corperalion  «r  e<iin|Miii)n  do  hereby  de- 
clare, that  the  ahip  or  vessel  [nams]  of  [port] 
whereof  [mnster'i  namel  is  at  present  master,  &c., 
tic,  and  that  the  aame  doth  wholly  and  truly  belong 
to  [namt  of  coMpewy  or  ctirfontum.'}  " 
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bat  that  "  no  tegistry  shall  be  made,  nntil 
the  deeUmuion,  &c.  be  made."  It  is  con- 
tended on  the  other  side,  that  the  property 
in  the  Ecuador  is  in  the  corporation,  the 
individual  members  of  which  are  nonen- 
tides,  and  that  the  charter  was  granted  for 
the  express  purpose  of  enabling  the  cor- 
pontion  to  bold  Teasels.  Bat  if  the  charter 
had  been  granted  to  foreigners  expressly,  it 
woald  have  been  void  as  in  contravention 
of  the  statutes.  It  is  to  be  assnraed,  there- 
fore, that  those  who  were  to  become  mem- 
bcfs  of  the  corporation  should  be  entirely 
British  subjects.  The  23rd  section  of  the 
Mine  statute,  which  applies  equally  to  cor> 
poiatioBS  and  individual  owners  of  ships, 
piDTides  "  that  at  the  time  of  the  obtaining 
of  the  certificate  of  registry  as  aforesaid, 
sufficient  security  by  bond  shall  be  given 
to  Her  Majesty  by  the  master  and  such  of 
the  owners  as  shall  personally  attend,  and 
that  the  conditions  of  every  such  bond  shall 
be,  that  stich  certificate  shall  not  be  sold, 
lent,  or  disposed  of  to  any  person  or  persons 
whatever ; . . . .  and  that  if  any  foreigner,  or 
soy  percon  or  persons,  for  the  use  and 
benefit  of  any  foreigner,  shall  purchase  or 
otherwise  become  entitled  to  the  whole  or 
to  any  part  or  share  of  or  any  interest  in 
such  ship. . .  .then  the  certificate  of  regis- 
try thall  within  seven  days  after  such  pur- 
disae  or  transfer  of  property  in  such  ship, 
be  delivered  up  to  the  person  or  persons 
hereinbefore  authorized  to  make  registry," 
&e.  This  provision  is  inconsistent  with 
the  supposition  that  foreigners  could,  as 
origin^  shareholders,  be  entitled  to  register 
their  ships  as  British  ships.  It  is  to  be 
si^ed,  that  the  corporation  is  a  British 
subject,  without  regard  to  the  members  of 
which  it  is  composed. 

[WioHTMAN,  J. — A  corporation  may  be 
a  diipM>wner.  How  do  they  get  their  re- 
gistry— independent  of  the  question  of 
foreigners  T] 

Not  as  a  British  subject,  but  as  an  ex- 
cepted case.  The  argument  on  the  other 
side  most  go  to  this  extent,  that,  because 
the  declaration  to  be  made  on  behalf  of  a 
corporation  (by  section  IS.)  contains  no 
reference  to  foreigners,  clauses  5.  &  12. 
are  thereby  virtually  repealed.  But  it  is 
dear  that  the  members  of  such  a  corpora- 
tion are  entitled  to  a  share  in  the  profits  of 
the  company,  and  are,  therefore,  indirectly 


interested  in  the  vessels  by  which  such 
profits  are  acquired. 

[Coleridge,  J. — In  the  case  of  the  East 
India  Company,  which,  formerly,  at  least, 
was  a  great  fading  company,  possessing 
numerous  vessels,  would  the  fact  that  a 
foreigner  was  a  proprietor  of  stock  have 
disentitled  the  company  to  the  advantages 
of  registering  their  vessels  as  British  ves- 
sels?] 

The  interest  in  such  a  case  would  be 
more  remote.  This  company  is  established 
solely  for  the  purpose  of  holding  these 
vessels.  In  an  action  against  the  com- 
pany, any  member  of  it  would  have  been 
inadmissible  as  a  witness  on  its  behalf,  on 
the  ground  of  interest,  before  the  late  statute 
6  &  7  Vict.  c.  85. 

M.  D.  HiU  (Pkipson  with  him),  contra. 
—The  argument,  on  the  other  side,  proceeds 
on  the  erroneous  assumption  that  the  ob- 
ject of  the  legislature  was  entirely  to  ex- 
clude foreigners  from  any  interest  whatever 
in  a  British  vessel.  But  the  statute  8  &  9 
Vict.  c.  89.  disproves  this  assumption  ;  for, 
by  sections  45.  and  46.  a  person  not  the 
registered  owner  may  appear  on  the  face 
of  the  registry  to  have  the  whole  legal  and 
beneficial  estate  in  the  vessel  as  mortgagee, 
and  there  is  nothing  to  prevent  such  mort- 
gagee from  being  a  foreigner.  Again,  a 
master  may  hypothecate  a  vessel  in  a 
foreign  port  by  a  bottomry  bond,  and  so 
give  a  direct  interest  in  the  vessel  and  cargo 
to  a  foreigner.  The  effects  of  registry  have 
been  exaggerated.  Such  a  registry  merely 
protects  a  British  vessel  from  seizure  while 
exercising  the  privileges  of  a  British  vessel. 
To  hold  that  a  corporation  can  only  be 
entitled  to  register  the  vessels  of  which  it 
is  proprietor  when  every  member  of  the 
corporation  is  a  British  subject,  would  be 
practically  a  repeal  of  the  right  which  cor- 
porations have  had  ever  since  27  Geo.  3. 
c.  19.  At  that  time,  and  for  many  years 
afterwards,  the  East  India  Company  had 
the  largest  commercial  navy  in  tiie  worid, 
and  every  proprietor  of  East  India  stock 
might,  at  pleasure,  sell  his  stock  or  share 
in  the  company  to  any  one,  although  a 
foreigner.  According  to  the  argument  on 
the  other  side,  such  sale  made  all  the  regis- 
tries of  the  East  India  Company's  ships 
void.  Nay,  further,  any  Englishman,  a 
member  of  a  British  corporation,  if  the 
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construction  put  upon  section  12.  of  the 
8  &  9  Vict.  c.  89,  by  the  defendants,  be 
correct,  might  disqualify  the  corporation,  of 
which  he  is  a  member,  from  having  their 
ships  registered  as  British  vessels,  by  simply 
ceasing  to  residein  Her  Majesty's  dominions. 
But,  in  truyi,  the  person  authorized  to 
make  the  registry  and  grant  the  certificate 
is  a  ministerial  officer  only.  He  has  no 
power  to  institute  any  inquiry  as  to  wh'e- 
ther  any  members  of  the  corporation  be 
foreigners  or  not,  and  the  secretary  of  the 
corporation  might  refuse  to  answer  such  a 
question.  It  is  enough  that  the  secretary 
declares  his  willingness  to  take  and  subscribe 
the  declaration  required  by  section  13,  for 
which,  if  falsely  made,  he  would  be  liable 
(by  sect.  48.)  to  a  penalty  of  6001.  Where 
the  legislature  intended  that  the  custom 
house  officers  should  have  authority  to 
inquire  into  the  truth  of  the  matters  con- 
tained in  the  declaration,  they  have  given 
such  authority  by  express  words  (as  by 
section  15).  There  is  no  provision  for 
importing  the  particulars  of  the  declaration 
required  from  individuals,  in  the  13th  sec- 
tion, into  the  declaration  made  on  behalf  of  a 
corporation.  On  the  contrary,  such  declara- 
tion is  to  be  made  inlieu  of  that  required  from 
individual  owners.  Upon  making  the  de- 
claration required  by  the  statute,  the  parties 
are  entitled,  as  a  legal  right,  to  registration. 
By  section  3.  the  persons  authorized  are 
required  to  make  the  registry ;  and  there 
is  no  distinction  between  a  provision  that 
"  no  registry  shall  be  made  until  the  decla- 
ration be  made,"  and  an  affirmative  direc- 
tion, that "  upon  the  declaration  being  made, 
the  registry  shall  be  made."  The  legisla- 
ture was  content  to  take  the  statue  of  a 
corporation  instead  of  the  status  of  a  private 
owner:  it  must  still  be  a  corporation  of 
the  United  Kingdom,  and  so  subject  to 
the  controul  of  British  law.  It  is  clear 
that  some  corporations  may  raster ;  but 
a  corporation,  though  its  members  consist 
entirely  of  British  subjects,  is  not  itself  a 
British  subject.  The  right  to  register, 
therefore,  exists  in  one  who  is  not  a  British 
subject.  The  fallacy,  on  the  other  side, 
consists  in  supposing  that  a  corporation, 
and  all  the  parts  of  a  corporation,  are  one 
and  the  same  thing,  like  a  partnership; 
but  this  is  not  so.  A  member  of  a  corpo- 
ration is  not  liable  for  the  debts  of  the  cor- 


poration, as  a  partner  is  for  the  debts  of 
the  partnership.  The  individual  members 
of  a  corporation  have  no  interest,  properly 
so  called,  in  the  property  of  the  corporation ; 
they  have  an  interest  in  the  proceeds  only. 
Whether  a  corporator  could  have  been  a 
witness  on  behidf  of  the  corporation,  is  no 
test  of  the  question  whether  he  is  or  is  not 
the  owner  of  the  property — Doe  d.  the 
Mayor  of  Stafford  v.  Tooth  (2).  A  British 
corporation  may  not  only  have  aliens 
among  its  members,  but  an  alien  enemy 
may  be  the  head  of  such  corporation — Co. 
Litt.  129,  a,  Gilbert's  History  of  the  Com- 
mon Pleas,  216.  The  23rd  section  of  the 
act  would  appeal  to  be  somewhat  carelessly 
drawn,  for  diere  is  no  provbion  for  the 
giving  a  bond  in  the  case  of  a  corporation. 
It  refers  only  to  the  first  part  of  the  13th 
section,  for  it  speaks  of  "  such  of  the 
owners  as  shall  personally  attend." 

[Patteson,  J. — The  master,  at  all  events, 
would  in  every  case  have  to  give  it.] 

iSir  F.  Thesiger,  in  reply. — ^As  to  the 
45th  and  46th  sections,  if  a  foreigner  be- 
came mortgagee  he  would  be  the  owner, 
and  thereby  be  disqualified  firom  register- 
ing the  ship  as  a  British  ship.  In  the  case 
of  a  bottomry  bond,  the  party  to  whom  it 
is  given  has  no  actual  interest  or  ownership 
in  the  vessel,  but  merely  a  lien  on  it.  A 
bottomry  interest  must  be  insured  as  such, 
not  as  an  interest  in  the  ship.  If  such  bond 
really  conveyed  an  interest  in  a  British  ship 
to  a  foreigner,  it  would  be  a  forfeiture  of  the 
right  to  British  registry.  Any  inconvenience 
arising  from  holding  that  a  transfer  to  fo- 
reigners occasioned  a  forfeiture  of  the  right 
to  registry,  might  be  easily  avoided  by  a 
bye-law  of  the  corporation,  providing  on 
the  face  of  the  shares,  that  they  should  not 
be  transferable  to  foreigners  or  to  persons 
residing  abroad. 

[CoLERiooB,  J, — They  would  also  have 
to  restrain  their  existing  members  from 
going  to  reside  abroad.] 

The  distinction  between  this  case  and  that 
of  the  East  India  Company  is,  that  this 
company  is  incorporated  solely  for  the  pur- 
pose of  holding  and  employing  ships.  A 
corporation  is  not  a  British  subject,  in  the 
sense  of  a  person,  although  it  is  so  in  the 
sense  of  a  liability  to  British  law.   The  23rd 

(2)  3  You.  &  Jer.  22. 
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Mcdon  provides  for  the  giving  up  of  the 
certificate,  not  only  if  any  foreigner  shall 
paivhase  any  share  or  interest  in  a  British 
ship,  but  also,  "  if  the  ship  shall  on  any 
aecoant  have  lost  and  forfeited  the  privi- 
leges of  a  British  ship;"  and  this,  it  is  sub- 
mitted, would  apply  to  such  a  case  as  the 
preient,  where  foreigners  are  indirectly,  at 
least,  interested  in  Qie  ship  in  question. 

The  judgment  of  the  Court  was  delivered 

by- 

Lord  Dgnuan,  C.J. — The  object  of  the 
present  mandamus  is  to  compel  the  custom- 
bouse  officers  to  register  a  vessel,  the  pro- 
perty of  the  Pacific  Steam  Navigation  Com- 
pany. The  company  is  a  corporation  by 
charter  of  her  present  Majesty,  for  the  pur- 
pose of  providing  vessels,  and  employing 
them  in  the  Pacific  Ocean.  It  is  admitted 
by  the  defendants  that  the  company,  as  a 
British  corporation,  might  be  owners  of 
British-built  vessels,  and  primd  facie  would 
be,  as  such  corporation,  entitled  to  register 
them,  under  the  provisions  of  the  8  &  9  Vict, 
c  89,  applicable  to  the  registry  of  vessels 
by  corporations.  But  it  is  said,  that  some 
of  the  members  of  the  corporation  are  not 
British  subjects,  but  foreigners ;  and,  con- 
sequently, that  the  vessel  does  not  wholly 
belong  to  Her  Majesty's  subjects,  as  re- 
quired by  the  5th  section  of  the  act,  and  is 
iritbin  the  prohibition  contained  in  the  1 2th 
iection  of  the  act,  against  foreigners  being 
entitled  to  be  owners,  in  whole  or  in  part, 
directly  or  indirectly,  of  any  vessel  requiring 
to  be  r^stered.  Now,  it  appears  to  us  that 
the  British  corporation  is,  as  sucb,  the  sole 
owner  of  the  ship,  and  a  British  subject 
within  the  meaning  of  the  5th  section,  as 
far  as  such  a  terra  can  be  applicable  to  a  cor- 
poration, notwithstanding  some  foreigners 
may  individually  have  shares  in  the  com- 
pany, and  that  such  individual  members  of 
the  corporation  are  not  entitled,  in  whole  or 
in  part,  directly  or  indirectly,  to  be  owners 
of  the  vessel.  The  individual  members  of 
the  corporation,  no  doubt,  are  interested  in 
one  sense  in  the  property  of  the  corporation, 
as  they  may  derive  individual  benefit  from 
its  increase,  or  loss  from  its  destruction  ; 
hot  in  no  legal  sense  are  the  individual 
members  the  owners.  If  all  the  individuals 
ofthecorporation  were  duly  qualified  British 


subjects,  they  could  not  register  the  vessel 
in  their  individual  names  as  owners  ;  but 
must  register  it  as  belonging  wholly  to  the 
corporation  as  owner.  The  terms  of  the 
23rd  section,  with  respect  to  the  condition 
of  the  bond  to  be  given  upon  obtaining  the 
registry,  as  to  foreigners  purchasing  or  be- 
coming entitled  to  any  part  or  share  of  or 
interest  in  any  ship  or  vessel,  would  appear 
to  be  applicable  to  a  case  of  purchase  or 
transfer  of  property  in  the  vessel  itself,  as  it 
provides  that  the  certificate  shall  be  deli- 
vered up,  "  within  seven  days  afler  such 
purchase  or  transfer  of  property  in  such 
ship,"  and  does  not,  as  it  seems  to  us,  bear 
materially  on  the  present  question.  It  was 
contended,  that  the  efiiect  might  be  to  defeat 
the  object  and  policy  of  the  navigation  laws 
in  this  respect,  inasmuch  as  the  individual 
members  of  the  British  corporation  might, 
either  originally  or  by  transfer,  be  all 
foreigners.  Such  does  not  appear  to  be  con- 
templated or  provided  for  by  the  act  in  ques- 
tion. If  it  be  cants  omUstu,  and  evil  conse- 
quences arise,  they  may  be  remedied  by  the 
interference  of  the  legislature,  or,  possibly, 
(though  we  do  not  wish  to  be  understood  as 
giving  any  opinion  upon  this  point,)  by 
repealing  the  letters  patent,  as  improvi- 
dently  giving  powers  operating  to  defeat 
the  law  and  public  policy,  and,  in  future 
patents,  by  providing  against  the  objection. 
But,  as  the  case  stands,  it  seems  to  us  that 
the  British  corporation  is,  to  all  intents,  the 
l^ral  owner  of  the  vessel,  and  entitled  to  the 
registry ,  and  that  we  cannot  notice  any 
disqualification  of  an  individual  member, 
which  might  disable  him,  if  owner,  from 
registering  the  vessel  in  his  own  name. 
There  will,  therefore,  be  judgment  for  the 
prosecutors,  and  a  peremptory  mandamus. 
Judgment  for  the  Crown. 


Bail  Court. *) 

1846.      >     the  queen  v.  lord. 

Nov.  19.  y 

Prisoner — Conviction — Certiorari — Ad- 
mitting to  Bail — Practice — Croum  Paper. 

Where  a  certiorari  has  issued  to  bring  up 
a  conviction,  under  which  a  party  is  in 
prison,  the  Court  will  admit  him  to  bail  until 
the  case  is  determined  by  the  Court. 
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The  proptr  practice  upon  the  return  of  a 
certiorari  to  remove  a  conviction  w,  that  the 
cote  should  be  put  into  the  Crown  paper. 

[For  the  report  of  the  above  caae,  see 
16  Law  J.  Rep.  (n.8.)M.C.  p.  15.] 


0.} 


MILES  9.  WILLIAMS, 


1846. 

June  10 

Practice. — Entry  of  Judgment  Nunc  pro 
tunc. 

A  record  contained  an  issue  in  fact  as 
well  as  issues  in  law.  The  issue  in  fact 
was  tried  in  1843,  and  found  for  the  plain- 
tiff, and  a  rule  nisi  for  a  new  trial  dis- 
charged in  Trinity  term,  1844.  Afterwards, 
in  the  same  term,  the  demurrer  was  set  down 
for  argument,  hut  did  not  come  on  to  be 
argued  till  Trinity  term,  1845,  when  judg- 
ment was  given  for  the  plaintiff.  The  plain- 
tiff having  died  in  March  1 845— Held,  that 
judgment  might  be  entered  nunc  pro  tunc,  as 
of  Trinity  Urm,  1844. 

A  rule  had  been  obtained  in  this  case  for 
entering  judgment  nunc  pro  tunc,  as  of 
Trinity  term,  1844.  It  appeared  that 
this  was  an  action  of  assumpsit,  to  which 
non  assumpsit  was  pleaded,  and  also  seve- 
ral other  pleas,  which  were  demurred  to. 
The  issue  in  fact  was  tried,  at  the  Bristol 
Assizes  in  March  1841,  and  a  verdict  was 
found  for  the  plaintiSl  In  the  following 
Easter  term,  a  rule  nisi  was  obtained  for  a 
new  trial,  which  rule  was  made  absolute 
in  Michaelmas  term,  1842,  and  the  cause 
were  tried,  a  second  time,  at  the  Summer 
AssisMs  in  1848,  when  a  verdict  was  again 
found  for  the  plaintiff,  and  a  rule  nisi  for  a 
new  trial  afterwards  obtained,  which  was 
discharged  in  Trinity  term,  1844.  Before 
the  end  of  that  term  the  demurrer  was  set 
down  for  argument,  and  when  it  came  on  to 
be  argued  in  May  1845,  judgment  was  given 
for  the  plaintiff,  the  plaintiff  having  pre- 
viously died,  namely,  in  March  1845. 

Crowder  shewed  cause. — Before  the  sta- 
tute 17  Car.  2.  c.  8.  s.  1,  if  a  party  had 
died  after  verdict  and  before  judgment,  it 
would  have  been  matter  of  error.  That 
statute  provides  for  entering  up  the  judg- 


ment  within  two  terms,  where  the  party 
dies  after  verdict,  but  the  Court  will  not 
assist  a  party  to  whom  laches  is  imputable. 
This  is  not  like  the  case  where  the  delay 
has  arisen  in  arguing  or  giving  judgment 
on  a  special  case,  to  which  the  verdict  is 
subject.  It  will  be  said,  that  this  point  is 
decided  by  Miles  v.  Bough  (I);  but  in 
none  of  the  cases  there  referred  to  were 
there  issues  in  law  as  well  as  in  fact,  and 
the  circumstance  of  the  laches  of  the  plain- 
tiff in  lying  by,  and  not  setting  down  the 
demurrer  for  argument  until  after  the  trial, 
does  not  appear  to  have  been  adverted  to. 
In  Doe  d.  Taylor  v.  Crisp  (2)  Williams.  J. 
refused  to  allow  judgment  to  be  entered  up 
nunc  pro  tune,  at  the  application  of  the 
successful  party,  when  the  Court  had  given 
judgment  on  a  special  case,  where  the  delay 
in  setting  it  down  could  not  be  considered 
the  act  of  the  Court. 

[Patteson,  J. — According  to  your  view 
of  the  case,  the  Court  ought  not  to  have 
heard  the  demurrers  argued,  or  to  have 
given  judgment  on  them.] 

Butt,  cuntri. — No  laches  is  imputable  to 
the  plaintiff,  who  set  down  the  demurrer  for 
argument  as  soon  as  the  rule  for  a  new 
trial  was  dischai^ed.  The  difficulty  arises 
by  the  act  of  God,  but  also,  and  unavoidably, 
by  the  act  of  the  Court,  and  the  party  ought 
not  to  be  prejudiced.  In  Taylor  v.  Crisp 
the  case  was  not  set  down  for  ailment 
until  after  the  death  of  the  party  against 
whom  judgment  was  given. 

Lord  Dknman,  C.J. — Whether  we  con- 
sider the  position  in  which  those  who  re- 
present the  plaintiff  now  stand,  as  arising 
from  what  may  be  more  properly  be  termed 
the  act  of  God,  or  the  act  of  the  Court,  I 
think  this  rule  ought  to  be  made  absolute, 
as  no  blame  is  imputable  to  the  plaintiff'. 

Patteson,  J. — I  think  that  my  Brother 
Wightman  put  this  question  on  the  right 
footing  in  his  judgment  in  Miles  v.  Bough. 

Rule  absolute. 

(1)  15  Law  J.  Rep.  (w.s.)  Q.B.  31. 

(2)  7Dowl.584. 
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BUSHELL  V.  BOOHD. 


Bail  Coubt. 

tS46. 

Not.  21. 

BaiAn^ — 6  Geo.  4.  c.  16.  «.  8.— Pre- 
ference— Cognovit — Filing — 3  Geo.  4.  c.  39. 
t,  3. — Signing  Judgment  within  twenty-one 
days. 

The  defendant  being  indebted  to  the 
flakitiff  in  SOOl.,  and  in  other  sums  to  dif- 
ftrent  erediiors,  arranged  to  pay  his  credi- 
tors a  composition  of  1 0«.  in  the  pound  on 
tkeir  debts  (except  the  plaintiff,  who  was  to 
remain  his  creditor  for  the  full  amount,  and 
to  lake  the  risk  of  being  subsequently  paid), 
h  order  to  protect  the  defendant  from  other 
ereditors,  a  docket  wot  struck  by  the  plain- 
Hf,  but  no  fiat  issued  upon  it ;  after  this  the 
eomposition  deed,  and  also  a  deed  of  release, 
were  executed  by  all  the  creditors  (except  the 
flmntiff),  and  the  amount  of  composition  fully 
paid  iy  the  defendant  before  the  year  1838. 
0*  the  29th  of  September  in  that  year,  the 
jlaint^  having  sued  the  defendant  for  his 
dAt  of  SOOi.  the  defendant  gate  a  cognovit 
for  that  sum,  upon  which  judgment  was  signed 
M  the  \7th  of  October  following,  but  the 
eogiiorit  was  not  filed  until  October  1846. 
^  fi.  &.  issued  on  the  above  judgment,  under 
which  the  defendant's  goods  were  taken  in 
execution  in  December  1845,  and  on  the 
38li  of  February  1846,  a  fiat  in  bankruptcy 
istted  against  the  defendant,  under  which 
assignees  were  appointed.  It  appeared  that 
tome  of  the  creditors  under  this  fiat  were 
erectors  when  the  former  docket  was  struck, 
bat  in  respect  of  different  debts,  they  having 
etevted  the  deed  of  release.  On  an  appli- 
cation by  the  assignees  to  set  aside  the  judg- 
ment and  execution  as  void,  under  section  8. 
o/6  Geo.  4.  e.  16, — Held,  that  the  giving 
of  the  cognovit,  under  these  circumstances, 
'as  not  within  thai  section. 

Held,  also,  that  judgment  having  been 
signed  on  the  cognovit  within  twenty-one 
days,  it  was  not  necessary  to  file  it,  as  cog- 
novits stand  on  the  same  footing  as  warrants 
of  attorney  in  this  respect,  under  3  Geo.  4. 
e.  39. 1.  3. 

The  sheriff  having  deducted  auctioneer's 
fees  from  the  levy  when  there  had  been  no 
auction,  it  was  held  that  the  plaintiff  could 
not  be  called  upon  to  refund  this  money. 

Shee,  Serj.  had  obtained  a  rule,  calling 
Ktw  Seriei,  XVI.— aB. 


upon  the  plaintiff  to  shew  canse  why  the 
judgment  and  execution  in  this  case  should 
not  be  set  aside,  on  the  grounds,  first,  that 
no  debt  was  due,  it  having  been  forfeited 
undersectionS.  of6Geo.  4.  c.  16;  secondly, 
that  the  cognoyit,  on  which  judgment  had 
been  signed,  was  not  filed  according  to  the 
provisions  of  3  Geo.  4.  c.  39.  s.  3 ;  thirdly, 
that  no  scire  facias  had  issued  to  revive 
the  judgment.  The  rule  also  called  upon 
the  plaintiff  to  shew  cause  why  the  auc- 
tioneer's fees  levied  by  the  sheriff  should  not 
be  refunded. 

The  facts  of  the  case  were  as  follows : — 
In  May  1837,  the  defendant  being  in  insol- 
vent circumstances,  and  indebted  to  the  plain- 
tiff in  500/.,  and  to  several  other  persons  to 
a  large  amount,  among  whom  were  his  bro- 
ther H .  J.  Boord,  and  his  mother's  execu- 
tors, arranged  to  pay  10<.  in  the  pound  to 
all  his  creditors,  except  to  the  plaintiff, 
H.  J.  Boord,  and  his  mother's  executors, 
who  were  to  remain  creditors  of  the  defen- 
dant for  the  full  amount  of  their  debts,  in 
order,  as  it  was  stated,  to  enable  the  defen- 
dant to  offer  a  larger  composition  to  his 
other  creditors  than  he  otherwise  could  have 
done,  as  in  case  the  plaintiff  had  come  in 
under  the  arrangement,  the  defendant's 
effects  would  not  have  produced  10«.  in  the 
pound.  The  defendant  received  assistance 
from  his  friends  to  enable  him  to  pay  the 
composition;  and  the  plaintiff  agreed  to 
take  his  chance  of  recovering  his  debt  of 
500/.,  in  case  the  defendant  should  after- 
wards improve  his  circumstances.  For 
the  purpose  of  protecting  the  defendant 
against  his  other  creditors,  he  applied  to  the 
plaintiff  to  strike  a  docket  against  him, 
which  he  did  on  the  13th  of  May  1837; 
after  this  docket  had  been  struck,  the  com- 
position deed  was  executed  by  the  creditors 
(with  the  exception  of  the  plaintiff,  H.  J. 
Boord,  and  the  mother's  executors),  and  a 
deed  of  release  executed  by  them  to  the 
defendant  of  the  debts  due  to  them  in  con- 
sideration of  the  composition,  part  of  which 
was  secured  by  the  promissory  note  of 
H.  J.  Boord,  and  by  an  assignment  by  the 
defendant  of  his  estate  and  effects  to  a 
trustee  for  the  benefit  of  his  creditors.  No 
fiat  was  issued  upon  this  docket.  The 
other  creditors  were  not  informed  of  tlie 
arrangement  made  with  the  plaintiff,  H,  J. 
Boord,  and  the  executors  of  the  defendant's 
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mother,  that  the  full  amount  of  their  debts 
should  be  paid,  nor  did  the  plaintiff  ever 
execute  the  deed  of  release.  In  August 
1888,  the  defendant  had  paid  the  creditors 
who  had  accepted  the  composition  the  full 
amount  due  thereupon ;  and,  on  the  29th  of 
September  1838,  he  executed  a  cognovit  to 
the  plaintiff  for  the  500/.  due  to  him  at  the 
time  of  the  docket  being  struck;  on  the 
23rd  of  December  1845,  a  writ  of  fi.  fa., 
founded  upon  a  judgment  signed  on  the 
cognovit,  on  the  17Ui  of  October  1838, 
issued  against  the  defendant's  goods, 
under  which  goods  to  the  amount  of 
1,000/.  were  sold  by  the  sheriff,  and  the 
proceeds  paid  to  the  plaintiff.  On  the  2Sth 
of  February  1846,  a  fiat  in  bankruptcy 
issued  against  the  defendant,  under  which 
assignees  were  appointed.  Several  of  the 
persons  who  were  creditors  of  the  defen- 
dant, and  had  as  such  executed  the  deed  of 
release,  were  creditors  at  the  time  of  the 
fiat  issuing,  bat  in  respect  of  debts  con- 
tracted subsequently  to  the  docket  being 
struck.  No  scire  facias  ever  issued  upon 
the  judgment.  It  appeared  that  the  above 
cognovit  had  not  been  filed  in  the  office  of 
this  court,  until  the  24th  of  October  1846, 
after  the  present  rule  was  obtained ;  but 
it  was  produced,  in  accordance  with  the 
practice  of  the  Master's  office,  on  the  17th  of 
October  1838,  on  the  occasion  of  judgment 
being  signed  thereon ;  and  also  in  1840  the 
original  cognovit  was  delivered  to  the  Mas- 
ter, together  with  the  bill  of  costs  and  judg- 
ment paper,  for  the  purpose  of  enabling  him 
to  tax  the  costs  of  this  action ;  and  it  was 
supposed  that  the  cognovithad  been,  through 
inadvertence,  handed  back  by  the  Master  to 
the  clerk  who  was  attending  the  taxation, 
as  it  appeared  to  have  been  mislaid  in  the 
office  of  the  plaintiff's  attorney,  where  it 
was  found  after  the  present  rule  was 
granted. 

The  goods  seized  by  the  sheriff  were  sold 
to  the  plaintiff  by  a  bill  of  sale  and  not  by 
auction.  The  return  to  the  fi.  fa.  stated 
that  the  sheriff  had  paid  2 1  /.  1 6«.  for  officer's 
and  auctioneer's  fees  in  levying  the  execu- 
tion, keeping  possession  and  appraising  the 
goods,  and  stamps  on  the  appraisement. 

Peacock  and  Gray  shewed  cause. — As  to 
the  filing  of  the  cognovit.  It  is  uncertain 
whether  the  objection  applies  to  a  filing 
under  3  Geo.  4.  c.  30,  or  under  Reg.  Gen. 


Hilary  term,  1822(1),  which  orders  "that 
no  judgment  be  signed  on  any  cognovit 
without  such  cognovit  being  first  produced 
to  the  clerk  of  the  dockets,  and  after  taxa- 
tion of  costs  filed  with  him."  If  the  statute 
is  relied  on,  the  answer  is  that  judgment 
was  signed  within  twenty-one  days. 

[P  ATTESON,  J. — You  assume  that  it  would 
be  valid  in  that  case.  It  is  remarkable 
that  the  clause  as  to  cognovits  does  not 
contain  the  same  words  as  that  relating  to 
warrants  of  attorney.] 

In  Green  v.  Wood  (2),  that  difference 
was  observed  upon ;  and  there  is  no  doubt 
that  section  3.  does  not  contain  the  same 
words  as  section  2,  relating  to  warrants  of 
attorney ;  but  ever  since  the  act  passed  the 
practice  has  been  to  consider  cognovits  and 
warrants  of  attorney  on  the  same  footing  in 
this  respect — Lush.  Prac.  720,  Arch.  Prac, 
677,  Biffin  y.  Forte  (3);  and  the  words  of 
section  3,  "  in  like  manner  as  such  warrants 
of  attorney,"  may  well  be  construed  to  ex- 
tend to  this  provision.  But  supposing  a 
filing  necessary  under  the  statutes,  the 
applicants  have  mistakea  their  remedy. 
The  judgment  is  only  rendered  void  against 
the  assignees  of  the  person  giving  the  cog- 
novit, not  against  all  the  world.  That  only 
gives  the  assignees  a  right  to  recover  back 
the  money,  but  does  not  totally  avoid  the 
judgment — Bittlestonv.  Cooper{4).  Then,if 
the  rule  of  court  is  relied  upon,  the  answer 
is,  that  it  is  merely  directory.  The  pro- 
duction of  the  cognovit  at  the  Master's 
office  must  be  taken  to  amount  to  a  filing 
within  the  rule  of  court,  which  limits  no 
time  within  which  it  must  be  filed.  Next, 
it  is  contended  that  the  effect  of  striking 
the  docket  was  to  forfeit  the  debt  under 
6  Geo.  4.  c.  16.  s.  8,  which  enacts, 
that  "  if  any  trader  shall,  after  a  dodcet 
struck  against  him,  pay  to  the  persoa 
or  persons  who  struck  the  same,  or  any  of 
them,  money,  or  give  or  deliver  to  any  such 
person  any  satisfaction  or  security  for  his 
debt,  or  any  part  thereof,  whereby  such 
person  may  receive  more  in  the  pound  in 
respect  of  his  debts  than  the  other  creditors, 
such  payment,  &c.  shall  be  an  act  of  bank- 


(nSB 

(2)  H  ] 

(3)  6  ti 


5  B.  &  Aid.  560. 
.  Law  J.  Rep.  (k.s.)  Q.B.  217. 
Man.  &.  Gr.  428 ;  s.  o.  12  Uw  J.  R«p 
(«.».)  C.P.  162. 
(4)  14  Mee.  ft  Wels.  399. 
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roptey,  and  eveiy  person  so  receiving  such 
money,  gift,  delivery,  satisfaction,  or  secu- 
rity u  aforesaid,  sh^  forfeit  his  whole  debt, 
and  also  repay  or  deliver  up  such  money, 
fp&,  satis&ction  or  security  as  aforesaid,  or 
the  Ml  value  thereof,  to  such  person  or 
persons  as  the  commissioners  acting  under 
stub  original  commission,  or  any  new  com- 
mission,  shall  appoint  for  the  benefit  of  the 
creditors  of  such  bankrupt."  The  object 
of  the  clause  is,  that  if  the  person  who  has 
stmck  a  docket  afterwards  makes  an  ar- 
laogement,  by  which  he  receives  more  in 
the  pound  than  other  creditors,  he  shall  be 
conndered  as  having  abandoned  the  docket ; 
hnt  it  does  not  mean  that  when  no  fiat  has 
israed  on  that  docket,  the  assignees  under 
a  rabsequent  fiat  should  recover  against  the 
person  striking  the  original  docket.  The 
object  clearly  is  to  forfeit  the  debt  for  the 
benefit  of  those  who  are  creditors  at  the 
time  when  the  arrangement  is  made,  not 
for  the  benefit  of  any  future  body  of 
creators.  It  is  true  that  some  of  the 
present  creditors  were  creditors  at  that 
time,  but  it  was  in  respect  of  different 
debts.  But  the  cognovit  is  not  a  satis- 
&etion  or  security  given  within  the  mean- 
ing of  the  clause,  which  clearly  contem- 
plates something  like  a  bill  of  exchange 
or  other  security,  capable  of  an  ascertained 
value :  that  is  clear  from  the  provision  for 
delivering  up  the  full  value.  In  Davis  v. 
Holding  (5),  the  bills  of  exchange  were 
receJTed  as  an  inducement  to  withdraw  the 
dodcet,  which  is  not  the  case  here.  If  a 
person  who  has  struck  but  not  prosecuted 
a  docket,  is  not  allowed  to  recover  his  debt 
agiinst  the  party,  that  would  be  contrary 
to  the  principle  of  election  given  by  the 
Bankrupt  Act.  The  only  ground  upon 
wbicb  the  plaintiff  could  not  bring  an  action 
for  his  debt  is,  that  it  would  be  a  fraud  on 
the  other  creditors ;  but  here  he  has  bene- 
fitted them  by  abstaining  from  coming  in 
under  the  composition  deed.  There  is  no- 
thing illegal  in  so  doing.  The  bankrupt 
himself  could  not  set  aside  this  judgment; 
therefore  there  is  no  ground  for  holding  it 
void  against  creditors  under  the  subsequent 
fiat.  But  the  assignees  are  not  the  proper 
parties  to  enforce  the  right  under  this  sec- 


(5)  11  Ad.  &  El.  710  ;  8.  c.  0  Law  J.  Rpp.  (n.s.) 
QB.  111. 


tion  even  if  it  existed — Belcher  v.  Sam- 
bourne  (6).  The  debt  is  forfeited  not  to  the 
assignees  under  the  present  fiat,  hut  to  the 
persons  whom  the  commissioners  may  ap- 
point for  the  benefit  of  the  creditors.  As 
to  that  part  of  the  rule  calling  upon  the 
plaintiff  to  refund  part  of  the  money  levied, 
the  sheriff  may  be  liable  to  the  execution 
debtor  or  creditor  for  having  improperly 
deducted  the  auctioneer's  fees,  but  the  plain- 
tiff is  not  liable  for  the  act  of  the  sheriff. 

Shee,  Serj.  in  support  of  the  rule. — First, 
this  case  is  within  s.  8.  of  the  Bankrupt 
Act ;  the  words  "  if  any  commission  shall 
have  issued  upon  the  docket  so  stmck  as 
aforesaid,  the  Lord  Chancellor  may  declare 
it  to  be  valid  or  to  be  superseded,"  clearly 
shew  that  the  case  of  a  docket,  upon  which 
no  commission  has  issued  was  contem- 
plated ;  and  it  cannot  be  denied,  that  after 
this  docket  was  struck,  the  party  striking  it 
did  receive  more  in  the  pound  than  the 
other  creditors.  The  meaning  is,  that  if 
no  commission  issues,  the  creditor  shall  for- 
feit his  security  ;  if  a  commission  does  issue, 
he  shall  forfeit  his  debt,  and  refund  to  such 
person  as  the  commissioners  shall  appoint. 
Davit  T.  Holding  was  an  action  between 
the  creditors  of  the  bankrupt ;  and  the  plea 
contained  two  other  omissions  besides  the 
want  of  a  statement  that  the  fiat  was  pro- 
ceeded with,  either  of  which  were  material 
under  section  8.  Belcher  v.  Sambourne 
only  decides  that,  between  debtor  and  cre- 
ditor, the  former,  being  in  pari  delicto,  will 
not  be  allowed  to  set  up  this  clause  against 
the  creditor.  Rose  v.  Main  (7)  seems  to 
shew  that  securities  given  under  the  circum- 
stances mentioned  in  the  act  are  void  against 
these  creditors — Ex  parte  Browne  (8).  Se- 
condly, the  judgment  is  void  because  the 
cognovit  has  not  been  filed. 

Cur.  adv.  vult. 

Fatteson,  J. — This  was  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  a  judg- 
ment and  execution  should  not  be  set  aside, 
or  why  part  of  the  money  levied  should  not 
be  returned,  on  the  grounds,  first,  that  the 
plaintiff's  debt  was  forfeited  under  the  8th 

(6)  6  Q.B.  Rep.  414;  a.  o.  13  Uw  J.  Rap.  (n.s.) 
Q.B.  297. 

(7)  1  BiDg.  N.C.  360 ;  s.  e. 4  Law  J.  Rep.  (n.s.) 
C.P.  18. 

(8)  IS  Ves.  472. 
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secUon  of  6  Geo.  4.  c.  16 ;  secondly,  that 
the  cognovit  on  trhich  the  judgment  was 
signed  was  not  filed  within  twenty-one 
days,  according  to  the  provisions  of  3  Geo. 
4.  c.  39.  s.  3,  nor  indeed  till  after  this 
rule  was  obtained ;  and  thirdly,  that  no  «ctr« 
facias  was  issued  to  revive  the  judgment. 
The  latter  ground,  however,  was  abandoned 
on  the  argument.  The  circumstances  were 
as  follows : — The  defendant  being  indebted 
to  the  plaintiff  in  6002.,  and  to  many  other 
persons  to  the  amount  of  about  1,7502., 
and  also  to  his  brother  and  his  mother's  exe- 
cutors in  other  sums  of  money,  was  insol- 
vent in  the  month  of  May  1837.  It  was 
then  arranged  by  the  defendant  with  the 
pluntiiF,  his  brother,  and  bis  mother's 
executors,  that  he  should  offer  his  creditors 
10«.  in  the  pound,  but  that  the  plaintiff, 
the  brother,  and  the  executors,  should  not 
come  in  under  such  arrangement.  The 
reason  of  which  appears  to  have  been,  that 
if  U>ey  did,  the  defendant's  effects  could  not 
have  produced  anything  like  that  dividend. 
The  plaintiff,  therefore,  the  brother,  and  the 
executors  agreed  to  take  their  chance  of 
the  defendant  being  able  afterwards  to  pay 
them  their  debts.  On  consulting  an  attor- 
ney, he  suggested  that  the  plaintiff  should 
strike  a  docket  against  the  defendant,  in 
order  to  protect  him  from  any  creditors  who 
might  reAise  to  come  in.  "The  docket  was 
accordingly  struck,  but  no  fiat  was  issued. 
The  creditors  all  came  in,  and  a  trust  deed 
was  executed  on  the  1st  of  December  1 837, 
under  which  they  received,  between  that 
time  and  the  following  August,  I0«.  in  the 
pound.  Some  assistance  was  rendered  to 
the  defendant  by  his  friends  to  enable  him 
to  pay  this  money ;  and  it  is  sworn,  that  his 
effects  were  insufficient  to  have  paid  the 
composition  if  the  plaintiff's  debt  had  been 
included.  The  arrangement  with  the  plain- 
tiff was  not  communicated  to  the  creditors. 
In  the  month  of  September  1838,  the 
plaintiff  sued  the  defendant,  and  thereupon 
the  defendant,  on  the  29th  of  September 
in  that  year,  gave  him  the  cognovit  in  ques- 
tion. That  cognovit  was  not  filed,  but 
judgment  was  signed  upon  it  on  the  17th 
of  October  following,  on  which  occasion 
the  cognovit  was  produced  to  the  Master 
but  not  left  with  him,  nor  filed  until  the 
month  of  October  in  the  present  year,  after 
this  rule  had  been  obtained.     The  defen- 


dant pud  interest  for  the  debt  up  to  Decern'^ 
ber  1 844.  A  writ  of  fieri  facias  was  sued 
out  in  December  1845,  and  the  defendant's 
goods  seized ;  and,  on  the  28th  of  February 
1846,  a  flat  in  bankruptcy  issued  against 
the  defendant,  and  in  Trinity  term  last, 
this  rule  was  obtained  by  the  assignees  of 
the  defendant.  Under  these  circumstances, 
I  am  of  opinion  that  the  8th  section  of  the 
6  Geo.  4.  c.  16.  does  not  apply.  The 
defendant  did  not  in  this  case  pay  to  the 
plaintiff  after  he  had  struck  the  docket 
any  money,  or  give  or  deliver  to  hiia 
any  satisfaction  or  security  for  hu  debt, 
whereby  the  plaintiff  might  receive  more 
in  the  pound  than  the  other  creditors. 
The  c(^novit  was  not  given  until  after 
the  creditors  had  been  paid  out  of  the 
debtor's  effects  the  agreed  composition,which 
was  full  as  much  as  those  effects  produced^ 
Neither  was  it  given  to  the  plaintiff  in 
order  to  induce  him  not  to  proceed  upon 
the  docket  which  he  had  struck,  or  in 
any  way  connected  with  that  transaction. 
Doubtless  it  had  the  effect  of  giving  the 
plaintiff  the  preference  over  subsequent  cre- 
ditors of  the  defendant,  some  of  whom  are 
said  to  have  been  creditors  at  the  time 
when  the  docket  was  struck ;  but  that  cir- 
cumstance appears  to  me  to  be  wholly  im- 
material. The  persons  intended  to  be  pro- 
tected by  the  section  in  question  are  the 
creditors  at  the  time  when  the  docket  is 
struck,  and  the  transaction  prohibited  is  the 
dealing  with  the  person  who  has  struck  the 
docket,  so  as  to  give  him  a  possible  advan- 
tage over  them ;  not  as  in  this  case,  the 
giving  a  cognovit  to  that  person  sixteen 
months  after  the  docket  was  struck,  and 
after  the  creditors  had  been  paid  rateably 
out  of  the  debtor's  estate,  to  the  exclusion  of 
the  person  who  had  struck  the  dodcet,  and 
had  released  their  debts.  Cases  were  cited 
on  the  argument,  but  none  of  them  at  all 
like  the  present. 

The  second  objection  depends  on  the 
construction  to  be  put  on  the  third  section 
of  the  statute  3  Geo.  4.  c.  39.  Had  the 
instrument  been  a  warrant  of  attorney,  it 
is  plain,  under  the  second  section,  that 
the  judgment  having  been  signed  within 
twenty-one  days,  no  filing  of  the  wairant 
of  attorney  would  be  necessary;  but  the 
third  section  omits  the  words  about  signing 
judgment,  which  are  inserted  in  the  seconds 
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I  am  of  opinion,  however,  that  the  plain 
intention  of  the  legislature  was  to  put 
winant*  of  attorney  and  cognovits  on  the 
Hme  footing  in  this  respect ;  and  that  there 
are  words  of  reference  in  the  third  section 
ioffiinent  to  justify  me  in  holding  that,  as 
the  judgmmt  was  signed  within  twenty- 
one  days,  the  time  of  filing  the  cognovit  is 
not  important,  either  with  reference  to  that 
ilatate  or  to  the  rule  of  court  of  Hilary 
tenn,  1822.  The  gronnd  for  returning  part 
of  the  money  levied  was,  that  the  sheriff 
had  deducted  auctioneer's  fees,  whereas  no 
aactioiieer  was  employed.  I  think  that  the 
plaintifr  is  not  answerahle  for  this ;  if  the 
iheiiff  has  done  anything  wrong  in  this 
lopect,  the  remedy  is  against  him. 

Upon  the  whole,  I  am  of  opinion,  that 
this  rule  must  be  discharged  with  costs. 
Rule  ditcharged,  tuscordingh/. 


BuL  Cointr.~^ 

1846  >  ^*'  "^  "■  8HEN8TON,  ADHINIS- 

KOV.  M.  J  TBATKIX,  &C. 

Practice. — Plea  puis  darrein  continuance, 
DeUtery  of— Reg.  Gen.  Hil.  T.  4  Will.  4. 
f.2. 

Where  a  camee  vat  entered  for  trial  at 
the  font  eittingt  in  term,  which  commenced 
the  ird  of  November,  but  teat  not  in  fact 
^ied  nntil  the  following  dag,  and  on  the 
ird  of  November  the  defendant't  attorney 
dtUtertd  to  the  plaintiff' t  attorney  in  court 
■  pica,  ni  the  nature  of  a  flea  puis  darrein 
eoBtinnance,  pleaded  at  in  bane,  accom- 
femed  by  an  affidavit  that  the  tubject- 
naUer  thereof  arose  within  eight  days, — 
Held,  that  it  was  irregular,  as  such  a  plea, 
if  pleaded  after  the  commencement  of  the 
littingt,  aught  to  have  been  pleaded  at  Nisi 
Priut  and  delivered  to  the  Judge. 

Debt  on  bond  against  the  defendant  as 
adounistratrix  of  one  J.  T.  Shenston,  de- 
ceased. On  the  7th  of  April,  the  defendant 
pleaded  plene  administravit,  to  which  the 
plaintiff  replied  that  the  defendant  had,  at 
the  commencement  of  the  suit,  assets  in 
hand,  whereupon  issue  was  joined  and 
notice  of  trial  given.  Before  12  o'clock 
at  noon,  on  the  3rd  of  November  (being 
the  day  before  this   cause  was    called  on 


for  trial),  the  attorney  for  the  defendant 
delivered  to  the  attorney  for  the  plaintiff 
the  following  plea  to  the  ftirther  mainte- 
nance of  the  action,  together  with  an  affi- 
davit that  such  plea  was  true  in  substance 
and  matter  of  fact,  and  that  the  matters 
thereof  arose  within  eight  days  next  before 
the  3rd  of  November  1846. 

"  In  the  Queen's  Bench.  The  Srd  day 
of  November,  a.d.  1846. — Shenston,  admi- 
nistratrix att.  Payne. 

"And  the  said  defendant  by,  &c.  her 
attorney  says,  that  the  said  plaintiff  ought 
not  further  to  maintain  his  aforesaid  action 
against  her,  because  she  says,  that  after  the 
death  of  the  said  J.  T.  Shenston,  and  after 
the  commencement  of  this  suit,  to  wit,  on 
the  28th  day  of  July,  in  the  year  of  our 
Lord,  1846,  one  E.  S.  Stephenson  and  S. 
G.  Gardiner,  as  executors  of  the  last  will 
and  testament  of  one  S.  Stephenson,  de- 
ceased, impleaded  the  said  defendant  as 
administratrix  as  aforesaid,  before  Sir  T. 
Wilde,  Knight,  and  his  companions,  Her 
Majesty's  Justices  of  the  Bench  at  West- 
minster, in  a  certain  plea  of  debt  for  the 
sum  of  2001.,  due  and  owing  to  the  said 
E.  S.  Stephenson  and  S.  6.  Gardiner,  as 
executors  as  aforesaid,  from  the  said  J.  T. 
Shenston,  in  his  lifetime  and  at  the  time  of 
his  death,  on  a  certain  bond  and  obligation 
in  writing,  sealed  with  the  seal  of  the  said 
J.  T.  Shenston,  and  dated  the  18th  day  of 
June,  in  the  year  of  our  Lord  18S8,  and 
such  proceedings  were  thereupon  had  in 
the  said  court  in  that  action,  that  the  said 
£.  S.  Stephenson  and  S.  G.  Gardiner,  as 
executors  as  aforesaid,  afterwards  and  after 
the  issuing  of  the  jury  process  in  this  cause, 
to  wit,  on  the  2nd  day  of  November,  in  the 
year  of  our  Lord  1846,  by  the  considera- 
tion and  judgment  of  the  said  Court  reco- 
vered against  the  now  defendant  as  adminis- 
tratrix as  aforesaid,  their  said  debt  of  2002., 
and  also  40«.,  which  in  and  by  the  same 
Court  were  adjudged  to  the  said  E.  S. 
Stephenson  and  S.  G.  Gardiner,  as  executors 
as  aforesaid,  for  their  damages  which  they 
had  sustained  as  well  on  occasion  of  detain- 
ing of  their  debt  as  for  their  costs  and 
charges  by  them  about  their  suit  in  that 
behalf  expended,  to  be  levied  of  the  goods 
and  chattels  which  were  of  the  said  J.  T. 
Shenston  at  the  time  of  his  death,  and 
which  should  thereafter  come  to  the  hands 
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of  the  defendant,  as  administratrix  as  afore- 
said, to  be  administered,  whereof  the  defen- 
dant as  administratrix  as  aforesaid  was 
convicted,  as  by  the  record  and  proceedings 
thereof  remaining  in  the  said  court  fully 
appears,  and  there  is  now  due  and  owing 
to  the  said  £.  S.  Stephenson  and  S.  G. 
Gardiner,  executors  as  aforesaid,  upon  and 
by  virtue  of  the  said  judgment,  a  large 
sum  of  money,  to  wit,  the  sum  of  2001. 
And  this  the  defendant,  as  such  adminis- 
tratrix as  aforesaid,  is  ready  to  verify,  &c. 
And  the  defendant  further  says,  that  she 
hath  fully  administered  all  and  singular  the 
goods  and  chattels  which  were  of  the  said 
J.  T.  Shenston  at  the  time  of  his  decease, 
and  which  have  ever  come  to  the  hands  of 
the  said  defendant  as  administratrix  as  afore- 
said to  be  administered,  except  a  small  sum 
of  money,  which  is  not  more  than  sufficient 
to  satisfy  the  sum  so  recovered  by  and  due 
and  owing  to  the  said  £.  S.  Stephenson 
and  S.  G.  Gardiner,  as  executors  as  afore- 
said ;  and  that  the  said  defendant  had  not 
at  the  time  of  the  commencement  of  this 
suit,  or  at  any  time  since,  nor  hath  she 
any  goods  or  chattels,  except  as  aforesaid, 
which  were  of  the  said  J.  T.  Shenston,  at 
the  time  of  bis  death,  in  the  hands  of  the 
defendant  as  administratrix  as  aforesaid  to 
be  administered ;  and  this  the  defendant  is 
ready  to  verify,  &c.  Wherefore  she  prays 
judgment  if  the  plaintiff  ought  further  to 
have  or  maintain  his  aforesaid  action  against 
the  defendant  as  such  administratrix  as 
aforesaid." 

No  notice  was  taken  by  the  plaintiff  of 
the  above  plea,  nor  was  any  issue  joined 
thereon ;  and  on  the  4th  of  Novembier  the 
issue  previously  joined  in  the  action  was 
brought  on  by  the  plaintiff  for  trial,  and  a 
verdict  obtained  for  the  plaintiff ;  the  de- 
fendant not  appearing,  nor  having  instructed 
counsel,  in  consequence  of  having  delivered 
the  above  plea  to  the  further  maintenance 
of  the  action. 

A  rule  had  been  obtained,  calling 
upon  the  plaintiff  to  shew  case  why  the 
verdict  and  all  subsequent  proceedings 
should  not  be  set  aside,  with  costs, — against 
which 

Petertdorff  and  Fitzherbert  now  shewed 
cause.  —  The  plea  is  irregular,  as  being 
pleaded  in  banc,  instead  of  being  delivered 
to  the  Judge  at  Nisi  Prius.     The  affidavit. 


in  answer  to  the  rule,  states,  that  it  wm 
actually  delivered  in  court  during  the  sit- 
tings to  the  plaintiff's  attorney,  who  then 
said  it  was  too  late.  This  cause  was  on 
the  paper  on  the  3rd,  but  was  not  tried  till 
the  4th  of  November.  The  old  form  of  a 
plea  puis  darrein  contintuince,  which  is 
pleaded  at  Nisi  Prius,  is  given,  Tidd'i 
Fomu,  p.  312,  as  well  as  one  pleaded  in 
banc ;  and,  aldiough  continuances  are  now 
abolished,  and  a  plea  of  this  sort  states 
that  the  subject-matter  arose  since  the  last 
pleading,  or  since  the  issuing  of  the  jury 
process,  that  does  not  alter  the  form  of  the 
plea.  This  plea,  being  delivered  to  the 
plaintiff^s  attorney,  could  not  be  treated  as 
part  of  the  record.unless  he  chose  to  annex  it. 
It  should  have  been  delivered  to  the  Judge, 
who,  if  he  sees  that  it  is  accompanied  by 
the  proper  affidavit,  has  no  discretion,  but 
is  bound  to  annex  it  to  the  record — Abbot 

Needham,  in  support  of  the  rule.— -This 
question  turns  upon  the  effect  of  the  New 
Rules  on  the  former  practice  of  pleading 
pvis  darrein  continuance.  The  question 
whether  such  a  plea  was  pleadable  in  banc 
or  at  Nisi  Prius,  depended  solely  upon  the 
continuances,  which  are  now  abolished  by 
the  rule  of  HU.  T.  4  WiU.  4.  r.  2.  The 
rule  of  Hil.  T.  4  Will.  4.  r.  1.  directs, 
that  "  no  demurrer  nor  any  pleading  sub- 
sequent to  the  declaration,  shall,  in  any 
case,  be  filed  with  any  officer  of  the 
court,  but  the  same  shall  always  be  de- 
livered between  the  parties."  These  two 
rules,  taken  together,  affect  the  old  prac- 
tice to  the  extent  that  all  pleas,  whether 
pleaded  in  banc  or  at  bar,  are  now  to  be 
delivered  to  the  attomies  for  the  parties  to 
the  action,  instead  of  being  filed.  Pleas 
puis  darrein  continuance  do  not  differ  from 
other  pleas — Prince  v.  Nicholson  (2),  Lyt- 
tleton  V.  Cross  (3),  where  the  plea  was  pre- 
cisely similar  to  the  present.  According 
to  the  argument  on  the  other  side,  if  more 
than  eight  days  elapsed  between  the  hap- 
pening of  the  subject-matter  of  the  plea  and 
the  trial,  the  party  could  not  plead  it  at  all. 

[Fatteson,  J. — The  affidavit  might  be 
made  within  Uie  eight  days ;  and  if  the  plea 


(1)  2  Mod.  807. 

(2)  6  Taunt  333. 

(3)  3  B.  &  C.  317  ;  s.  c.  3  Uw  J.  Rop.  K.B.  2. 
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vas  afterwards  tendered  at  Nid  Prins,  I  do 
not  think  it  could  be  i^sed.] 

.The  rule  requires  a  statement  that  the 
matter  of  the  plea  arose  within  eight  days 
next  before  the  pleading  of  such  plea,  unless 
the  Court  or  a  Ju^e  shall  odierwise  order. 
Hie  effect  of  a  plea  of  this  kind  is  to  con- 
fess the  matter  up  to  the  time  when  it  is 
pleaded,  and  to  rely  solely  on  the  new  de- 
fence. In  Anh.  Pract.  p.  806,  it  is  laid 
down  that  the  plea  should  be  delivered  in 
the  same  manner  as  other  special  pleas — 
PoaeU  V.  Duncan  (4),  Dunn  v.  Hill  (6). 

[Pattwon,  J. — That  case  does  not  touch 
the  present  point,  which  is,  whether  you 
were  ri^t  in  delivering  tl»  plea  to  the 
opposite  attorney  after  the  day  at  Nisi 
Prins.  If  you  had  deliinered  it  on  the  2nd 
of  Novemb«r,  that  would  have  been  in  banc, 
aad  sufficient ;  but  I  do  not  see  what  diffl- 
cvlty  the  defendant  could  have  had  in  plead- 
ing before  the  Judge  in  the  ordinary  form. 
It  is  true  that  if  the  sittings  last  for  ten 
days,  it  mi^t  be  impossible  to  make  an 
affidavit  on  the  day  on  which  the  trial 
actually  takes  place ;  but  a  Judge  would 
certainly  allow  it  to  be  made,  if  the  matter 
of  the  p^  arose  within  eight  days  firom  the 
first  day  of  the  sittings  at  Nisi  Prins.] 

There  does  not  seem  to  be  any  express 
authority  that  even  before  the  New  Rules 
a  plea  pm*  darrein  eonliituanee  could  be 
deKvered  to  the  Judge  at  Nisi  Prins. 

Patxuom,  J. — I  take  the  former  practice 
to  harre  been,  that  when  a  party  had  a  de- 
fenee  which  he  wished  to  plead  putM  darrein 
eomti$t»amee,  he  m^ht  plead  it  in  banc  any 
time  before  the  sittings  at  Nisi  Prius ;  but 
that  if  he  did  not  do  so,  he  was  obliged  to 
pkad  it  at  Nisi  Prius ;  othorwise  there 
wobU  be  great  inconvenience  if  a  cause  were 
tried  in  one  place,  and  the  plea  delivered 
or  filed  dsewbete.  I  do  not  think  there 
is  anything  in  the  New  Rules  tending  to 
altR  the  practice  in  this  particular ;  for  the 
first  mie,  that  pleadings  shall  not  be  filed, 
only  ^iplies  to  such  pleas  as  were  formerly 
filed,  and  delivery  between  the  parties  is 
substituted  in  such  cases.  I  ought,  there- 
fore, to  have  it  shewn  to  me,  ^t  if  this 
case  had  occurred  prior  to  the  New  Rules, 

(4)  S  Dowl.  P.C.  550. 

(5)  1 1  Hw.  &  Weis.  470 ;  s.  e.  12  Uw  J.  Rap. 
(ajL)  Ezck  SIS. 


a  filing  of  the  plea  with  ihe  officer  of  the 
court,  on  the  Srd  of  November,  would  have 
been  in  compliance  with  the  then  practice. 
But  I  think  such  a  mode  would  not  have 
been  right,  as  the  sittings  had  then,  in  fact, 
begun.  A  plea  which  was  delivered  to  the 
Judge  at  Nisi  Prius,  never  was  filed,  for 
the  Judge  was  bound  to  receive  it,  and  to 
annex  it  to  the  record,  which  was  then  with 
the  marshal.  Then  the  other  rule,  which 
expressly  speaks  of  pleas  puis  darrein  con' 
tinuance,  says,  "  that  in  all  cases  in  which 
a  plea  puis  darrein  continuance  is  now  by 
law  pleadable  in  banc  or  at  Nisi  Prius,  tbo 
same  defence  may  be  pleaded,  with  an  alle- 
gation that  the  matter  arose  after  the  last 
pleading,  or  the  issuing  of  the  jury  process, 
as  the  case  may  be."  If  the  plea  is  pleaded 
after  the  issuing  of  the  jury  process,  and 
before  the  day  at  Nisi  Prius,  it  will  be  a 
plea  in  banc  ;  if  after  the  day  at  Nisi  Prius, 
it  will  be  a  plea  at  Nisi  Prius,  and  must 
be  pleaded  accordingly.  This  rule  clearly 
contemplates  pleas  at  Nisi  Prius,  for  it  says, 
in  effect,  that  pleas  may  still  be  so  pleaded. 
Then,  I  cannot  think  a  delivery  at  Nisi 
Prius  to  the  opposite  attorney  would  have 
been  sufficient ;  it  should  have  been  deli- 
vered precisely  as  formerly,  to  the  Judge. 
There  was  no  difficulty  in  doing  so  in  this 
particular  case  ;  but  it  is  said  that  a  hard- 
ship may  possibly  occur  from  the  view  I 
take  of  it.  The  only  difficulty  suggested  is, 
that  the  sittings  might  last  more  than  eight 
days,  and  that  the  day  on  which  a  cause 
is  actually  tried  might  be  more  than  eight 
days  from  the  time  when  the  matter  of  the 
plea  arose  ;  but  it  is,  by  the  rule  in  question, 
left  discretionary  with  the  Judge  to  receive 
a  plea  or  not,  if  there  is  no  such  affidavit : 
and  I  have  no  doubt  that  a  Judge  would 
always  receive  a  plea  if  the  matter  of  it 
arose  within  eight  days  firom  the  first  day 
of  Nisi  Prius,  though  a  greater  time  had 
elapsed  before  the  day  of  trial.  Here  the 
plea  was  pleaded  i^r  the  sittings  had 
begun ;  it  ought,  therefore,  to  have  been 
pleaded  in  form  as  a  plea  at  Nisi  Prius,  and 
delivered  to  the  Judge ;  and  not  being  so, 
it  is  dearly  irregular,  and  the  verdict  must 
stand. 

Rule  discharged. 
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MAY    AND   WIFE   P.    BUB- 
DETT. 


1846.         7 

Jan.  13, 15,  36;  V 

June  2.        J 

Action  on  the  Case — Mischievous  Ani- 
mals— Negligence. 

Whoever  keeps  a  mischievous  animal 
{either  domestic  or  ferae  naturae)  with  know- 
ledge of  its  mischievous  profensities  it  bound 
to  keep  it  secure  at  his  peril,  and  is  primA 
fiusie  liable  to  an  action  on  the  case,  at  the 
suit  of  any  person  attacked  or  injured  by  the 
animal,  without  any  averment  of  negligence 
or  default  in  the  securing  or  UMng  care  of 
it.  The  negligence  is  the  keeping  suck  an 
animal  after  notice. 

Case.  The  declaration  stated,  that  where- 
as the  defendant,  before  and  at  the  time  of 
the  damage  and  injury  thereinafter  men- 
tioned to  Sophia,  the  wife  of  Stephen  May, 
wrongflilly  and  injuriously  kept  a  certain 
monkey,  he,  the  defendant,  then  well  knowing 
that  the  said  monkey  was  of  a  miachievoas 
and  ferocious  nature,  and  was  used  and 
accustomed  to  attack  and  bite  mankind, 
and  that  it  was  dangerous  and  improper  to 
allow  the  said  monkey  to  be  at  large  and 
unconfined,  and  which  said  monkey,  whilst 
the  defendant  kept  the  same  as  aforesaid, 
heretofore,  and  before  the  commencement 
of  the  suit,  to  wit,  ftc.,  did  attack,  bite, 
wound,  lacerate,  and  injure  the  said  S<^hia, 
then  and  still  being  the  wife  of  the  said 
Stephen  May,  whereby  the  said  Sophia 
became  and  was  greatly  terrified  and  alarm- 
ed, and  became  and  was  sick,  &c.,  and  so 
remained  and  continued  for  a  long  dme, 
to  wit,  &c.,  whereby  and  in  consequence 
of  the  alarm  and  fright  occasioned  by  the 
said  monkey  so  attacking,  biting,  &c.  her 
as  aforesaid,  the  said  Sophia  has  been 
greatly  injured  in  her  health,  and  has  been 
brought  and  reduced  into  a  highly  excit- 
able and  nervous  state,  and  has,  by  reason 
of  the  premises,  been  otherwise  seriously 
injured,  &c. 

Plea — Not  guilty. 

At  the  trial,  before  Wightman,  J.,  at  the 
Middlesex  Sittings,  ailer  Hilary  term,  1845, 
it  was  proved  that  a  monkey,  which  was 
generally  kept  by  the  defendant  in  a  stable 
on  his  premises,  had  escaped  into  the  open 
fields,  and  had  gone  thence  to  the  house  of 
the  pldntifi*,  where  it  assaulted  his  wife. 


Evidence  was  given  with  a  view  of  shewing 
that  upon  a  previous  occasion,  the  animal 
had  attacked  another  person,  aitd  that  this 
was  known  to  the  defendant  The  learned 
Judge  left  it  to  the  jury  to  say  whether  the 
monkey  was  of  a  ferocious  nature,  and  used 
to  bite  mankind :  if  so,  whedier  the  d^n- 
dant  knew  this,  and  that  it  was  dangerous 
to  let  it  go  at  large ;  directing  them  that, 
\  if  they  answered  all  these  questions  in  the 
afiirmative,  the  plaintiffs  were  entitled  to  a 
verdiet.  The  jury  found  for  the  pUdntiffs — 
damages  601. 

Coekbum,  in  the  following  term,  moved 
for  a  rule  nisi,  to  arrest  the  judgment,  on 
the  ground  of  the  insufficiency  of  the  de- 
claration, in  not  containing  any  allegation 
of  negligence  on  the  part  of  the  defendant, 
or  that  he  had  suffered  the  animal  to  go 
at  large.  He  also  moved  for  a  new  triid, 
on  the  ground  of  misdirection,  contending, 
that  as  the  declaration  was  not  for  letting 
the  monkey  g^  at  large,  but  simply  for 
keeping  a  wild  animal,  it  ceased  to  be  the 
property  of  the  defendant  as  soon  as  it  had 
regained  its  liberty,  and,  consequently,  that 
the  learned  Judge  should  have  directed  the 
jury  that  the  evidence  did  not  bear  out  the 
allegation  in  the  declaration  that  the  injury 
was  occasioned  "  whilst  the  defendant  kept 
the  same." 

Per  Curiam.-'At  to  the  escape  of  the 
monkey,  if  the  defendant  knew  it  to  be  a 
ferocious  animal,  he  was  bound  to  keep  it 
confined.  If  the  declaration  be  good,  the 
direction  of  the  learned  Judge  was  right. 
The  rule,  therefore,  will  be  only  as  to 
arresting  the  judgment. 

Watson  and  Couch  shewed  cause,  in  Hilary 
term,  1846. — The  declaration  is  in  accoid- 
ance  with  all  the  precedents — Reg.  Brev. 
110,  Pleader's  Assistant,  105, 117,  Lilley's 
Entries,  29,  Morgan,  443,  Lib.  Plae.  40. 
pi.  56,  Raat.  Ent.  558,  Went.  437,  2  Chitty 
on  Pleading,  430.  The  tort  is  the  know- 
ingly keeping  an   animal  accustomed    to 

**  bite  mankind,  coupled  with  the  fact  of  it* 
having  bitten  the  plaintiff — Dyer,  25,  h,  n., 
Smith  y.  Pelah  (1),  where  Lee,  C.J.  ruled, 
that  it  made  no  difference  in  the  case  of 

'a  savage  dog  that  the  person  bit  had  trod- 

(1)  2Stn.l264'. 
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den  on  the  dog's  toes.  The  teienter  is 
die  gist  of  the  aiction—BuUer,  N.P.  76, 
citing  Jatkku  v.  Turner  (2),  Com.  Dig. 
'Action  on  the  Case,  Negligence,'  A  5, 
Cropper  v.  Matthew*  (3),  Michael  v.  Alee- 
lree{4). 

[LosD  Dknuan,  C.J. — The  deckration 
does  not  aver  that  the  animal  was  left  at 
large.] 

None  of  the  precedents  contain  any  such 
averment, 

[Patteson,  J. — There  is  no  direct  aver- 
ment that  it  was  a  ferocious  animal.  I  had 
thonght  the  modem  precedents  better  than 
thejr  appear  to  be.] 

The  class  of  cases  analogous  to  the  pre- 
tmt  is  that  of  persons  keeping  dangerons 
weapons— Z)(xon  v.  BeU{5),  in  which  the 
all^ation  of  the  icienter  is  sufficient.  It 
wts  suggested,  in  moving  for  the  rule,  that 
MM  eotutat  but  the  plaintiff  brought  the 
mischief  on  herself;  but  if  that  were  so,  it 
wonld  be  for  the  defendant  to  shew  it  by 
plea  or  evidence — Blaekman  v.  iS'ti)MiM>iM(6), 
Citrtu  r.  MM*  (7),  GoUthorpe  v.  Hard- 

-««(8). 

[PATTnoN,  J.— It  would  be  consistent 
with  thn  declaration  that  the  monkey  may 
have  been  tied  up,  or  that  the  plaintiff  may 
have  put  her  hand  into  its  month  ;  but  yon 
aay  that  the  tying-up  would  not  destroy  the 
right  of  action.] 

Whether  tied  np  or  not,  the  party  keep- 
ing such  an  animal  does  it  at,  his  own  risk. 
In  Maeon  y.  Keeling  (9)  there  was  no  alle- 
gation of  a  teienter. 

[Patteson,  J. — In  Curti*  v.  Mill*  there 
was  a  count  alleging  it  to  be  the  doty  of 
tiie  defendant  to  secure  the  dog,  and  that 
he  had  not  done  so.] 

That  was  not  necessary.  The  real  ques- 
tion is,  what  is  the  tort  ? — Thoma*  v.  Mor- 
y«i(10). 

Coekbwm  and  Pickering,  contri. — The 
keeping  of  a  wild  animal  is  not  in  itself  an  act 

(2)  I  Ld.  VMjm.  109.         ** 
(*)a8id.l27. 

(i)  2  Lev.  172 ;  s.  o.  1  Vent.  295 ;  3  Keble,  6fi0. 
[S)  t  Hu.  &  Selw.  198. 
(*)  S  Car.  &  Par.  138. 
(7)  i  Ibid.  4*9. 

(t)  13  Mm.  8c  Wall.  377;  a.  o.  14  Law  J.  Rep. 
(■J.)  Ezeb.  61. 

(9)  I  Ld.  Raym.  606  ;  a.  e.  12  Mod.  332. 

(10)  2  Cr.  M.  &  R.  496;  a.  c  4  Uw  J.  Rap. 
(SA)  Kid.  362. 

Haw  ScBiRS,  XVI,-Q.B. 


contrary  to  law.     Subject  to  express  excep- 
tions, a  man  has  a  right  to  do  what  be  pleases 
on  his  own  land — Jordin  v.  Crump  (11).  But 
the  argument  on  the  other  side  must  go  to  the 
extent  of  saying,  that  a  person  who  keeps 
wild  animals  upon  his  own  land  is  answer- 
able for  all  the  injury  which  they  may  do, 
although  he  be  guilty  of  no  negligence,  and 
does  not  suffer  them  to  be  at  large,  unless 
he  can  shew  that  the  person  receiving  an 
injury  from  them  brought  it  on  himself  by 
his  own   act.     Such  a  declaration  as  the 
present,  containing  no  allegation  of  negli- 
gence, nor  any  averment  that  the  defendant 
suffered  a  wild  animal  to  go  at  large,  has 
never  been  sustained  in  any  case  in  which 
the  objection  has  been  pointed  out.     The 
old  precedents,  therefore,  are  not  of  much 
authority.      In  Michael  v.  Alettree  and 
Mason  v.  Keeling,  negligence  was  distinctly 
averred.    In  Smith  v.  Pelah,  the  declaration 
is  not  given,  but  it  appeared  that  the  owner 
suffered  the  dog  to  go  about.     In  Jenkins 
V.  Turner  and  in  Thoma*  v.  Morgan,  it  is 
true,  the  declaration  contained  neither  of 
these  averments,  but  the  omission  was  not 
made  the  ground  of  objection.     And  both 
in  Jenkintv.  rurner  and  Thoma*  y.  Morgan, 
the  declaration  charged  the  keeping  of  a 
dog,  a- domestic  animal;   and  so  tdl  the 
precedents  cited  for  the  plaintiff,  in  which 
negligence  is  not  averred,  will  be  found  to 
relate  to  domestic  animals.     The  distinc- 
tion is  this :  that  where  the  injury  is  done 
by  a  domestic  animal,  negligence  in  the 
owner  will  be  presumed,  if  it  be  averred 
that  the  animal  was  of  a  ferocious  nature, 
accustomed  to  bite  mankind,  and  that  the 
owner  knew  it.     The  *cienter  in  such  case 
is  the  gist  of  the  action,  and  therefore  the 
allegation  of   negligence  is    unnecessary. 
But  in  the  case  of  a  wild  animal,  there  is 
no  necessity  to  allege  the  defendant's  know- 
ledge of  the  mischievous  qualities  of  the 
animal.    The  gist  of  the  action  in  such  case 
is  not  the  scienter  retinuit,  but  the  negligent 
way  in  which  the  owner  keeps  him,  or  his 
suffering  him  to  g^  at  large. 

[Patteson,  J. — ^The  distinction  is  drawn 
in  The  Kingy.  Huggins  (12),  where  it  said, 
that  if  tame  animals,  such  as  oxen  and  horses, 


(11)  8  Mee.  &  Welt.  787 ;  (.  o.  10  Law  J.  Rep. 
(n.s.)  Ezch.  74. 

(12)  2  Ld.  Raym.  1383. 
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break  through  the  tameBess  of  their  nature 
and  ~do  injury,  an  action  lies  against  the 
owner,  if  he  had  notice  of  the  quality  of  the 
beast ;  but  in  the  case  of  heaaUfera  naturce, 
.which  a  man  must  always  keep  up  at  bis 
peril,  an  action  lies  without  such  notice.] 

The  same  distinction  is  recognized  in 
Hale's  P.C.  430,  where  it  is  said, "  Though 
he  have  no  particular  notice  that  he  did 
any  such  thing  before,  yet  if  it  be  a  beast 
that  iaferce  naturts,  as  a  lion,  &c.,  yea,  an 
ape  or  monkey,  if  he  get  loose,  and  do  harm 
to  any  person,  the  owner  is  liable  to  an 
action  for  the  damage;  and  so  I  knew  it 
adjudged  in  Anirtw  Baker's  case,  whose 
child  was  bit  by  a  monkey,  that  broke  his 
chain  and  got  loose."  Andrew  Baker' tease 
is  cited  in  Keble's  report  of  Michael  v.  Ales- 
tree  ;  and  it  is  to  be  presumed  that  the  decla- 
ration alleged  negligence  in  keeping  the 
monkey,  because  it  is  stated  to  have  been 
"  by  default  of  the  owner,"  and  also  because 
it  was  cited  in  support  of  the  plaintiff's 
light  to  recover  in  Michael  v.  Alestree,  in 
which,  as  appears  from  the  report  in  Levinz, 
negligence  was  averred.  And  the  distinc- 
tion now  insisted  is  also  expressly  recog- 
nised in  the  civil  law.  In  Justinian's  In- 
stitutes, lib.  4,  tit.  9,  it  is  said,  "  Hsec  actio 
(for  a  penalty  against  the  owner  of  an 
ttnimal  which  has  occasioned  an  injury) 
in  iis  quse  contra  naturam  moventur  locum 
habet.  Cseterum  si  genitalis  sit  feritas  cessat 
actio."  And  whyf  because  it  is  not  in 
itself  a  wrongful  act  to  keep  a  wild  animal, 
unless  it  be  kept  negligently  or  suffered 
to  escape:  "Denique  si  ursus  fugerit  a 
domino  et  sic  nocuerit,  non  potest  quondam 
dominus  conveniri,  quia  desiit  dominus  esse 
nbi  fera  evasit."  And  so  Twisden,  J.,  in 
Michael  v.  Alestree,  says,  "  If  one  hath 
kept  a  tame  fox  which  gets  loose,  and  grows 
wild,  he  that  kept  him  before  shall  not 
answer  for  the  damage  the  fox  doth  after 
he  hath  lost  him  and  he  hath  resumed  his 
wild  nature."  It  was,  therefore,  found 
necessary  to  allege  that  the  monkey  was 
kept  by  the  defendant  when  it  attacked 
the  plaintiff;  and  as  it  is  an  animal  ferce 
naturte,  and  is  not  alleged  to  have  been 
reclaimed,  or  that  the  defendant  was  pos- 
sessed of  it,  this  is  equivalent  to  an  allega- 
tion that  it  was  kept  in  safe  custody.  The 
declaration  therefore  expressly  negatives 
negligence ;  it  also  negatives  the  suffering  of 


the  animal  to  go  at  large.  There  is  nothing 
charged  but  the  keeping  of  a  wild  animal, 
and  nothing  to  shew  that  the  injury  did  not 
happen  to  the  pliun tiff  entirely  through  her 
own  fault. 

The  following  authorities  were  also  re- 
ferred to:— Fin.  Abr.  'Actions,'  H,  (Mis- 
chief by  Beasts),  Sceiehet  v.  Eltham{lZ), 
Bayntine  v.  Sharp,  cited  in  Jenkins  v. 
Turner,  Leame  v.  Bray  (14),  Brock  v. 
Copeland  (15),  Jones  v.  Perry  (16),  and 
Hartley  v.  Harriman{n). 

Cur.  adv.  vult. 

.  Lord  Denhan,  C.J.  (June  2,)  delivered 
the  judgment  of  the  Court. — "This  was  a 
motion  to  arrest  the  judgment  in  an  action 
on  the  case  for  keeping  a  monkey,  which 
the  defendant  knew  to  be  accustomed  to 
bite  mankind,  and  which  bit  the  female 
plaintiff.  The  declaration  stated,  that  the 
defendant  wrongfully  kept  a  monkey,  well 
knowing  that  it  was  of  a  mischievous  and 
ferocious  nature,  and  used  and  accustomed 
to  attack  and  bite  mankind,  and  that  it  was 
dangerous  to  allow  it  to  be  at  large,  and 
that  the  monkey,  whilst  the  defendant  kept  ' 
the  same  as  aforesaid,  did  attack,  bite,  and 
injure  the  female  plaintiff,  whereby,  &c.  It 
was  objected  on  the  part  of  the  defendant, 
that  the  declaration  was  bad  for  not  alleging 
negligence  or  some  default  of  the  defendant 
in  not  properly  or  securely  keeping  the 
animal ;  and  it  was  said,  that  consistently 
with  this  declaration,  the  monkey  might 
have  been  kept  with  due  and  proper  caution, 
and  that  the  injury  might  have  been  entirely 
occasioned  by  the  carelessness  and  want  of 
caution  of  the  plaintiff  herself.  A  great 
many  cases  and  precedents  were  cited  upon 
the  argument ;  and  the  conclusion  to  be 
drawn  from  them  appears  to  us  to  be,  that 
the  declaration  is  good  upon  the  face  of  it, 
and  that  whoever  keeps  an  animal  accus- 
tomed to  attack  and  bite  mankind,  with 
knowledge  that  it  is  so  accustomed,  is  primd 
facie  liable  in  an  action  on  the  case,  at  the  ' 
suit  of  any  person  attacked  and  injured  by 
the  animal,  without  any  averment  of  negli- 
gence or  default  in  the  securing  or  taking 

(13)  Freem.  SS4. 

(14)  S  East.  693. 
(Iff)  1  Eip.  203. 

(16)  2  Ibid.  483. 

(17)  1  B.  &  AM.  620. 
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eaie  of  it.     The  gist  of  tlie  action  is  the 
keeping  of  the  animal  after  knowledge  of  its 
misdiievous  propensities.     The  precedents, 
both  ancient  and  modem,   with  scarcely 
an   exception,    merely   state    the   ferocity 
of  the  animal,  and  the  knowledge  of  the 
defendant,  without  any  allegation  of  neg> 
ligence  or  want  of  care.     A  great  many 
were  referred  to  upon  the  argument,  com- 
mencing   with   the    Register  and  ending 
with  Thomas  t.  Morgan,  and   all   in    the 
same  form  or  nearly  so.  In  the  Register 
1 10, 1 11,  two  precedents  of  writs  are  given, 
one  for  keeping  a  dog  accustomed  to  bite 
theep,  and  the  other  for  keeping  a  boar 
•ccQstomed  to  attack    and   wound   other 
snimals.     The  cause  of  action  as  stated  in 
both  these  precedents,  is  the  propensity  of 
tlie  animals,  the  knowledge  of  the  defendant, 
and  the  injury  to  the  plaintiff;  but  there  is 
DO  allegation  of  negligence  or  want  of  care. 
In  the  case  of  Ma$on  ▼.  Keeling,  which 
was  much  relied  upon  on  the  part  of  the 
defendant,  want  of  due  care  was  alleged, 
bnt  the  tcienler  was  omitted ;  and  the  ques- 
tiim  was  not  whether  the  declaration  would 
be  good,  without  the  allegation  of  want  of 
care,  but  whether  it  was  good  without  the 
auction  of  knowledge,  which  it  was  held 
that  it  was  not.   No  case  was  cited  in  which 
it  had  been   decided    that  a  declaration 
ststing  the  ferocity  of  the  animal  and  the 
knowledge  of  the  defendant,  was  bad  for  not 
averring  negligence  also ;  but  various  dicta 
is  the  books  were  cited  to  shew,  that  this 
is  an  action    founded  on  negligence,   and 
therefore    not    maintainable  unless  some 
negligence  or  want  of   caie    is    allied, 
hi  Comgnt't  Digest,  tit.  '  Action  upon  the 
Case  for  Negligence,'  it  is  said,  that  "  an 
action  upon  the  case  lies  for  a  neglect,  In 
taking  care  of  his  cattle,  dt^,"  &c. ;  and 
passages  were  cited  from  the  older  autho- 
rities, and  also  from  some  cases  at  Nisi 
Prius,  in   which    expressions  were  used, 
^wing  that  if  persons  suffered  animals  to 
go  at  large,  knowing  them  to  be  disposed 
to  do  mischief,  they  were  liable  in  case  any 
aiMJiief  actually   was  done  ;   and  it  was 
attempted  to  be  inferred  from  this,  that  the 
liabDity  only  attached  in  case  they   were 
Mflbed  to  go  at  large,  or  to  be  otherwise 
in  secured.  But  the  conclusion  to  be  drawn 
hn  an  examinatioB  of  all  the  authorities 
^etfl  to  M  to. be  this:   that  a  person 


keeping  a  mischievous  animal,  with  know- 
ledge of  its  propensities,  is  bound  to  keep 
it  secure  at  his  peril,  and  that  if  it  does 
mischief,  negligence  is  presumed  without 
express  averment.  The  precedents,  as  well 
as  the  authorities,  fully  warrant  this  con- 
clusion. The  negligence  is  in  keeping  such 
on  animal  after  notice.  The  cases  of  Smith 
T.  Pelah,  and  a  passage  in  1st  Hale's  Pleas 
of  the  Crown,  430,  put  the  liability  on  the 
true  ground.  It  may  be,  that  if  the  injury 
was  wholly  occasioned  by  the  wilfulness  of 
the  plaintiff  after  warning,  that  may  be  a 
ground  of  defence  by  plea  in  confession  and 
avoidance;  but  it  is  unnecessary  to  give 
any  opinion  as  to  this,  for  we  think  that  the 
declaration  is  good  upon  the  foce  of  it,  and 
shews  a  primd  facie  liability  in  the  defen- 
dant. 

It  was  said,  indeed,  further,  on  the  part 
of  the  defendant,  that  the  monkey  being  an 
animal  fertx  naturce,  he  would  not  be  an- 
swerable for  injuries  committed  by  it  if  it 
escaped  and  went  at  large,  without  any 
default  on  the  part  of  the  defendant  during 
the  time  it  had  so  escaped,  because  at  that 
time  it  would  not  be  in  his  keeping  nor 
under  his  eontroul ;  but  we  cannot  allow 
any  weight  to  this  objection,  for,  in  the 
first  plaoe,  there  is  no  statement  in  the 
declaration  that  the  monkey  had  escaped ; 
and  it  is  expressly  averred,  that  the  injury 
occurred  whilst  the  defendant  kept  it.  We 
are,  besides,  of  opinion,  as  alreaidy  stated, 
that  the  defendant,  if  he  would  keep  it,  was 
bound  to  keep  it  secure  at  all  events. 

Rule  discharged. 


■e.} 


TENNANT  P.  BELL. 


1846, 

Nov.  16. 

Poor  Law — Overseers — Penalty  for  re- 
fusing Copy  of  Rate—n  Geo.  2.  c.  8. — 
Reasonable  Time. 

It  is  a  question  for  the  jury,  whether  an 
overseer  upon  whom  a  demand  has  bee* 
made  for  a  copy  of  the  poor-rate,  smder  tk« 
Stat.  17  Geo.  2.  e.  8,  has  complied  with  tfc« 
demand  within  a  reasonable  time, 

[For  the  report  of  the   above   caae,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p-  31.;^ 
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4.»; 


BOLFORD  V.  BAILEY. 


1846. 
May 

Tretpass — Several  Fishery  in  alieno  solo 
—How  described.    ■ 

The  declaratioH  alleged  that  the  defen- 
dant, with  force  and  arms,  broke  and  entered 
the  sole  and  exclusive  fishery  of  the  plain- 
tiff, in  the  river  Usk,  being  the  soil  of  A,  and 
disturbed  the  plaintiff's  Jish  there.  After 
verdict  for  the  plaintiff, — Held,  first,  that 
this  was  a  declaration  in  trespass  ;  secondly, 
that  trespass  lies  for  disturbing  a  several 
fishery  in  alieno  solo,  although  no  fish  be 
taken ;  but,  thirdly,  that  the  words  "  sole 
and  exclusive"  did  not  necessarily  describe 
a  several  fishery.  And  for  this  defect  the 
judgment  was  arrested. 

Trespass.  The  second  count  of  the  de- 
claration  stated,  that  the  defendant,  with 
force  and  arms,  &c.  broke  and  entered  a 
certain  fishery,  to  wit,  the  sole  and  exclu- 
sive fishery  of  the  plaintiff,  to  wit,  in  the 
river  Usk,  in  a  certain  part  of  the  said 
river  then  flowing  and  being  over  the  soil 
of  one  Philip  Francis,  &c.,  and  then  fished 
for  fish  in  the  said  fishery  of  the  plaintiff, 
and  the  fish,  to  wit,  five  salmon  and  five 
trout  of  the  said  fishery  of  the  plaintiff  there 
found,  then  being  in  the  said  fishery  there, 
chased  and  disturbed. 

Fleas,  so  far  as  they  related  to  the  second 
count,  not  guilty ;  third,  that  the  said 
fishery  was  not  the  fishery  of  the  plaintiff; 
seventh,  that  there  was  not,  at  the  said 
time  when,  &c.  a  fishery  in  the  said  part  of 
the  river  Usk  ;  ninth,  that  the  said  fishery 
now  is,  and  at  the  said  time  when,  &c.  was 
the  fishery  and  freehold  of  the  defendant. 
The  plaintiff  joined  issue  upon  the  first, 
third,  and  seventh  pleas,  and  traversed  the 
ninth. 

At  the  trial,  before  Parke,  B.,  at  the 
Gloucestershire  Spring  Assizes,  1844,  the 
plaintiff  had  a  verdict  upon  all  these  issues. 

KeUy,  in  Easter  term,  1844,  obtained  a 
rule  nisi  for  a  new  triid,  or  to  arrest  the 
judgment,  on  the  ground  that  trespass  will 
not  lie  for  disturbing  such  a  fishery  as  the 
declaration  described. 

Talfourd,  Setj.,  Alexander,  and  F.  Wil- 
liams shewed  cause  in  Trinity  term,  1 845. 

*  Decided  io  s  pievious  term. 


— First,  it  does  not  appear  from  the  record 
what  the  form  of  action  ia— Ball  v.  Hamlet 
(1 ).  The  words  vi  et  amis  may  be  reject- 
ed as  surplusage,  if  the  subject-matter  of 
the  plaintiff's  complaint  be  more  properly 
the  subject  of  an  action  on  the  case— Z>«r<i 
V.  Houstoun  (2),  Ferguson  v.  Mitchell  (3). 
But  the  use  of  the  words  vi  et  armis  does 
not  make  the  count  trespass,  "  for  it  is  not 
uncommon  to  state  in  actions  upon  the  case, 
that  the  injury  was  done  et  et  armis,"  by 
Williams,  Sety.  arguendo,  in  Woodward  v. 
Walton  (4),  The  Earl  of  Shrewsbury's  case 
(5),  Com.  Dig.  'Action  on  the  Cose,'  C,  3. 
Even,  however,  if  the  count  be  bad  as  a 
count  in  case,  for  having  the  words  vi  et 
armis,  this  is  an  irregularity  only,  which 
is  cured  by  the  verdict  since  Uie  statute  4  & 
5  Anne,  c.l6 — Bowdell  v.  Parsons{6),  An- 
derson V.  Thomas  (7),  Hudson  v.  Nicholson 
(8),  Brown  v.  Boorman  (9),  Redman  v. 
Edolph{lO).  But,  secondly,  assuming  this 
to  be  a  count  in  trespass,  it  is  good.  Tres- 
pass lies  for  disturbing  a  several  fishery. 
"  Trespass  lies  for  a  wrong  to  his  liberty  or 
privilege  in  land  ;  as  quare  warrennam 
ipsius  A  intravit,  et  sine  Ueentid  fugavU,  el 
lepores,  euniculos,  phasianos,  seu  perdices 
cepit  et  asportavit,  Fitz.  Nat.  B.  86,  M. 
Quod  separalemvel  liberam  piseariam  suam 
fregit,  et  piscatus  est  et  pieces  retibus  cepit," 
Fitz.  Nat.  B.  87,  G,  Com.  Dig.  tit.  '  Ties- 
pass,'  A,  2.  There  is  an  ambiguity  in  the 
use  of  the  words  "free  fishery :"  some  writers 
(asCo.Li'M.  122,  a,)  treatingitas  equivalent  to 
common  of  fishery  only ;  and  others,  as  Lord 
Holt,  in  Smith  v.  Kemp (II),  treadng  it, 
more  correctly,  as  meaning  the  sole  or  ex- 
clusive fishery  in  the  soil  of  another.  But 
it  has  never  been  doubted  that  the  owner 
of  a  several  or  firee  fishery  (meaning  thereby 
the  owner  of  an  exclusive  liberty  to  fish  m 
alieno  solo,)  may  maintain  trespass  for  aa 

(1)  1  Cr.  M.  &  R.  475;  s.o.4  Uw  J.  Rep.(N.s.) 
Exeh.  48. 

(2)  11  East,  62. 

(3)  2  Cr.  M .  &  R.  689  i  s.c  «  Uw  J.  Rep.  (ha) 
Ezd>.  68. 

(4)  2  New  Hep.  478. 

(5)  9  Kep.  50,6. 

(6)  10  East,  369. 

(7)  9  Bing.  678. 

(8)  6  Mee.  &  Well.  487  ;  s.  e.  9  Lew  J.  Rep. 
(va.)  Ezoh.  71. 

(9)  II  Cl.&FiD.l. 

(10)  1  Wms.  Saund.  817,  a. 

(11)  2  Silk.  637 ;  e.  e.  Carth.  286 ;  4  Mod.  187. 
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injary  to  fau  right,  though  not,  of  course, 
tKSf»u  quare  dautum  /regit.  On  this 
point  tbey  referred  to  the  following  aatho- 
n&u:—Stiuth  v.  Kemp,  Upton  v.  Dawkin 
(12),  Gipi  V.  fFoolicoU  {la),  Roger*  v. 
JUen{U),  2  ChiUy'M  Game  Lam,  vol.  2. 
pp.  743,  Tije,  and  the  cases  there  cited, 
Tie  Aldermen  of  London  v.  Hasting${l5), 
Carter  y.  Murcot  (16),  Seymour  v.  Lord 
Comrtenay  ( 1 7),  Lord  Paget  v.  Miles  (18), 
Tit  Mayor  of  Or  ford  v.  Richardton(W), 
BajdU  T.  Orr  (20),  Fivian  v.  fifciAe  (21), 
Benett  V.  Co»fer  (22),  ifo»coe  on  Real  Pro- 
p«rty,  664,  The  Duke  of  Somertet  v.  Fog- 
wtt(23),  fiow«r  V.  WM  (24),  Hargreave't 
Ntlel  to  Co.  Liu.  122,  a,  Kinnersley  t. 
0rpe(25).  In  many  of  these  cases,  in 
auwer  to  s  plea  of  libenm  tenementum,  the 
teplication  averring  that  the  plaintiff  had  a 
lereral  fishery  in  the  heut  in  quo  has  been 
beld  good,  shewing  conclusively  that  such 
a  right  may  exist  without  the  ownership  of 
the  toil;  and  that  for  injury  to  such  a  right 
tmpass  is  the  proper  remedy.  In  like 
manner,  trespass  lies  for  disturbance  of  free 
*aiTen,  though  die  right  of  free  warren  does 
not  imply  any  ownership  of  the  soil  over 
which  die  right  exists — Lord  Carnarvon  v. 
yateboU  {26).  In  Com.  Dig.  tit.  'Tres- 
pass,'  B,  1 ,  it  is  said  that  he  that  has  a  war- 
mi  in  land  shall  not  have  trespass,  for 
•hieh  Welden  v.  Bridgewater  (27)  is  re- 
fencd  to ;  but  it  appears,  upon  reference  to 
the  Year  Book,  5  Hen.  7.  f.  10,  which  is 
cited  arguendo,  in  Welden  v.  Bridgewater, 
a*  the  authority  for  the  position,  that 
tRspaaa  will  lie  in  snch  case,  though  not 
tRspois  quare  cUnuum  fregit.  Trespass 
Kes  wherever  there  is  an  exclusive  right — 

(IJ)  S  Mod.  97. 
(13)  Comb.  S64.  434. 
(U)  1  Cunpb.  309. 
(U)28id»r.8. 

(16)  4  Borr.  216i 

(17)  i  Ibid.  3818. 
(U)  J  Dong.  43. 

(10)  4  Tcno  Rep.  437 ;  1.0.  in  error,  2 II.  Black. 
1*3;  IAott.231. 
{»)  2  Boi.  <t  Pol.  472. 
(21)  11  Ewt.  26S. 
(12)  1  Brod.  &  Bing.  4<5. 
(23)  S  B.  &  C.  875  -,  s.c.  6  Law  }.  Rep.  K.B. 

„  (tt)  3  Bisg.  N.C.  339 ;  s.e.  6  Uw  1.  Rep.  (n.8.) 
C.P.77. 


(»)  1  Doog.  86. 

'       14  Uw  J.  Rap.  (M.S.)  Excb.  233. 
Cto.  Biz.  421. 


s? 


Wilson  V.  Maekreth  (28) ;  and  it  matters 
not  whether  any  fish  be  taken  or  not — Lord 
Dacre  v.  Tebb  (29),  where  the  jury  nega-  ' 
tived  all  the  trespasses  compluned  of,  ex- 
cept  the  chasing  of  one  hare.  And  in  Pat- 
rick V.  Greenway  (SO),  it  was  expressly 
decided  that  trespass  lay  for  fishing  in  the 
plaintiflF's  several  fishery,  though  it  did  not 
appear  in  evidence  nor  was  it  alleged  in 
the  declaration  that  the  defendant  caught 
any  fish.  There  is  no  authority  or  prece- 
dent for  an  action  on  the  case  for  disturbing 
a  free  fishery,  where  the  disturbance  has 
been  within  the  limits  of  the  fishery— ^eM 
V.  Hornby {S\).  Lastly,  if  trespass  lies 
for  disturbance  of  that  which  in  the  ancient 
precedents  is  called  piscaria  separalis  vel 
libera,  and  there  may  be  some  ambiguity 
in  the  English  words  "  several"  or  "  firee," 
the  fishery  of  the  plaintiff  is  properly  de- 
scribed, according  to  its  real  legal  effect,  as 
his  sole  and  exclusive  fishery,  which  is  the 
proper  translation  of  "  piscaria  separalis," 
and  avoids  all  diflficulty  as  to  the  meaning 
of  those  words. 

Kelly,  Chilton,  Whaleley,  Keating,  and 
Gray,  contra. — First,  the  record  shews  this 
to  be  an  action  of  trespass.  The  count 
alleges  that  the  defendant,  "  with  force 
and  arms  broke  and  entered,"  &c.  The 
statute  which  cures  the  omission  of  the 
words  "  vi  et  armis,"  does  not  cure  the 
improper  introduction  of  them  ;  and  the 
objection  could  not  be  taken  at  any  former 
stage  of  the  proceedings.  It  was  not  ground 
of  special  demurrer,  nor  could  the  objection 
have  been  taken  advantage  of  at  the  trial ; 
nor  is  it  a  variance,  and,  therefore,  it  is  not 
aided  by  the  verdict.  Secondly,  trespass  does 
not  lie  in  this  case.  It  is  not  meant  to  dis- 
pute that  a  man  may  have  a  several  fishery 
in  the  soil  of  another.  Primd  facie,  however, 
a  several  fishery  imports  a  right  to  the  soil ; 
and  trespass  does  not  lie  for  an  injury  to  a 
several  fishery,  unless  either  the  plaintiff  has 
a  right  to  the  soil  in  himself,  or  unless  fish 
have  been  actually  taken  :  in  other  words, 
unless  there  has  been  a  direct  injury  either 
to  the  land  or  to  the  personal  property  of 
the  plaintiff.  In  all  the  cases  which  have 
been   cited,  in  which  trespass    has  been 

(28)  3  Borr.  1824. 

(29)  2  W.  BUok.  1151. 

(30)  1  Wms.  Saood.  346,  6.  note  2. 

(31)  7Eut,  Ids. 
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maintained  for  injury  to  a  several  fishery, 
it  will  be  found  on  examination  either  that 
the  plaintiff  claimed  a  right  to  the  soil,  or 
that  fish  were  actually  taken.  In  none  of 
those  cases,  therefore,  could  the  present 
objection  have  been  raised.  A  man  has  no 
property  in  the  fish  in  a  river  until  they  are 
caught — The  Queen  v.  Steer  {3'2);  upon 
what,  then,  could  the  trespass  in  the  present 
case  be  committed  ?  Not  upon  the  land, 
for  it  is  not  the  land  of  the  plaintiff;  not 
upon  the  fish,  for  they  were  not  caught, 
and  until  caught  they  were  not  his. 
The  right  of  free  warren  is  not  analogous ; 
there  is  there  an  absolute  and  exclu- 
sive right  incidental  to  the  land.  But  the 
old  writ  for  disturbance  of  free  warren 
laid  only  where  there  had  been  a  trespass 
upon  the  plaintiff's  soil,  or  where  the  game 
had  been  actually  taken.  A  several  fishery 
is  not  a  tenement,  unless  it  involve  a  right 
to  the  soil ;  and  the  fact  that  libetwn  tene- 
mentum  is  a  good  plea  to  the  action  for 
disturbing  a  fishery,  shews  that  the  right  is 
one  incidental  to  the  land,  and  the  replica- 
tion must  shew  some  real  interest  arising 
out  of  the  land  for  which  trespass  would 
lie ;  otherwise  it  would  be  a  departure  from 
the  declaration — Rait.  Ent.  697,  where  the 
replication  set  up  a  prescriptive  right  to 
fix  seven  stalls  during  the  fishing  season. 

[Patteson,  J.  —  Suppose  a  declaration 
quare  clautum  /regit;  plea,  liberum  tene- 
menium;  replication,  a  right  to  a  several 
fishery  :  would  not  that  be  the  same 
thing  as  a  declaration  alleging  a  several 
fishery  in  the  soil  of  another?  If  your 
argument  be  correct,  it  seems  strange  that 
anyone  should  ever  have  taken  the  trouble 
to  declare  in  trespass  for  an  injury  to  a 
several  fishery ;  for  in  every  case  they 
might  have  declared  either  for  entering  the 
close  only,  where  the  soil  was  in  the  plain- 
tifi*,  or  for  taking  the  fish.] 

Liberum  tenementum  being  a  good  plea 
in  answer  to  an  action  for  a  trespass  to  a 
fishery,  a  plaintifi",  in  his  replication,  would 
be  bound  to  set  out  his  tiUe,  and  to  shew 
the  nature  of  his  right,  by  prescription  or 
otherwise.  He  cannot,  therefore,  by  choos- 
ing to  begin  in  the  present  case,  by  alleging 
in  his  declaration  his  ownership  of  a  fishery 
in  alieno  solo,  relieve  himself  of  the  obliga- 

(32)  SSslk.  291. 


tion  under  which  he  still  lies  to  set  out  his 
title— FiV«.  Nat.  B.  88.  The  chasing  of  the 
fish  is  merely  matter  of  aggravation  of  the 
original  trespass  complained  of,  not  atrespass 
in  itaeU—Layton  v.  Grindall  (39),  Cham- 
berlain v.  Greenfield  (34),  Loekwood  v. 
Stannard  (35).  It  might,  perhaps,  have 
formed  a  separate  ground  of  action,  if  pro- 
perly framed  as  an  action  on  the  case,  but 
it  cannot,  of  itself,  support  this  declaratioa 
in  trespass — Carrington  v.  Taylor  (86), 
Keeble  v.  HiekeringiU  (37),  Hannam  ▼. 
Moekett  (38).  If  the  chasing  of  the  fish  be 
relied  on  as  a  substantial  trespass,  the  de- 
claration is  bad  for  not  alleging  them  to 
be  the  fish  of  the  fltantiff— Pritehard  v. 
Long  (39). 

[Patteson,  J. — It  would  seem  that  eject- 
ment will  lie  for  a  fishery  qua  fishery— 
Woodcock  on  Waters,  pp.  88,  98,  94.] 

Because  it  lies  for  the  soil  to  which  the 
right  of  fishing  was  incident. 

[Patteson,  J. — Then  why  not  bring  the 
ejectment  for  the  soil,  if  that  were  so  ?] 

But,  lastly,  even  assuming  that  trespass 
will  lie  for  disturbing  a  several  fishery  ra 
alieno  solo,  although  no  fish  have  been 
taken,  this  declaration  does  not  allege  that 
the  plaintiff  had  a  several  fishery.  The 
meaning  of  "  several  fishery"  is  well  under- 
stood, but  a  "  sole  and  exclusive  fishery" 
is  a  thing  unknown  to  the  law ;  it  may  be 
only  a  licence  to  fish :  it  is  not  stat^  to 
be  even  the  sole  and  exclusive  right  of 
fishing,  but  only  "  the  sole  and  exclusive 
fishery,"  which  is  not  tantamount  to  "sev- 
eral." Words  used  as  terms  of  art  ought 
to  be  observed — Com.  Dig.  tit.  '  Parole,' 
A,  2. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now 

(May  4 til)  delivered  by — 

Lord  Denman,  C.J. — The  declaration 
in  this  case  states  that  the  defendant,  with 
force  and  arms,  broke  and  entered  the  sole 
and  exclusive  fishery  of  the  plaintiff  in  the 


(33)  2  Salk.  643. 

(34)  3  WUi.  292. 
(85)  S  Term  Rpp.  482. 

(36)  U  EmI,  S71. 

(37)  Ibid.  £74,0. 

(38)  2B.&C.9.14;  o.o.  2  Law  J.  Rap.  K.B.I 88. 

(39)  9  Mee.  &  Wcls.  666  ;  a.  e.  11  Law  J.  lUp. 
(N.s.)  Ezch.  306. 
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river  Usk,  being  the  soil  of  A,  and  disturbed 
the  pUiotiiF's  fish  there.  It  is  moved  in 
■nest  of  judgment,  after  verdict  for  the 
plaintifi^  that  trespass  will  not  lie  in  such  a 
case. 

Two  answers  are  made :  first,  that  the 
declaration  does  not  necessarily  and  con- 
ehisively  appear  to  be  in  trespass,  but  may, 
after  verdict,  be  taken  to  be  a  declaration 
in  an  action  on  the  case ;  secondly,  that  if 
it  be  trespass,  still  an  action  in  that  form 
will  lie  for  an  entry  on  the  several  fishery 
of  the  plaintifi',  though  the  soil  be  in  an- 
other person,  and  though  no  fish  be  taken. 
As  to  the  first  answer,  we  are  clearly  of 
opinion  that  the  declaration,  even  after  ver- 
diet,  must  be  treated  as  a  declaration  in 
trespass.  It  has  all  the  forms  of  a  declara- 
tion in  trespass :  it  charges  the  injury 
directly,  without  any  quod  eum  :  it  states 
it  to  have  been  committed  with  force  and 
arms,  and  concludes  contra  pacem  reginee. 
To  hold  this  to  be  an  informal  declaration 
in  case,  would  be  to  confound  all  distinc- 
tions in  pleading  relating  to  these  two 
aeti<ms,  and  would  be  quite  contrary  to  long- 
established  usage.  The  authorities  cited  on 
this  part  of  the  case  do  not  at  all  bear  out 
the  contrary  view.  The  last  case  is  Lear 
V.  CaUeeoU  (40),  where  a  count  was  held  to 
be  in  ease,  and  not  in  trespass ;  but  there 
it  was  joined  with  seversd  others  clearly 
being  in  case,  and  was  manifestly  intended 
to  be  so  framed  in  itself. 

The  second  point  is  (be  real  one  in  the 
case.     On  the  part  of  the  defendant,  it  is 
objected  that  the  declaration  does  not  allege 
a  trespass  in  the  "  several"  fishery  of  the 
plamtifi',  eo  nomine,  but  in  the  "  sole  and 
exclusive"  fishery.     For  the  plaintiff',  it  is 
said  that  the  English  word  is  not  material, 
and  that  "  sole  and  exclusive"  is  as  good  a 
translation  of  separalis  as  "  several."     We 
will  assume,  for  the  moment,  that  the  plain- 
tiff is  right,  and  treat  this  as  an  allegation 
of  trespass  in  a  several  fishery.     No  doubt 
the  allegation  of  a  several  fishery  prmd 
facit  imports  ownership  of  the  soil,  though 
they  are  not  necessarily  united ;  and,  there- 
(ne,  in  most  cases,  the  action  is  properly 
Ixooght  in  trespiws.  Again,  the  declaration 
genmlly  alleges  the  taking  of  the  plaintiff's 

(40)  4Q.B.  Rep.  123;  s.o.l2Law  J.  Rap.  (n.s.) 
%B.  IC9. 


fish,  which  is  clearly  the  subject  of  an  aetion 
of  trespass.  It  was  so  in  the  two  lead- 
ing cases  of  Seymour  v.  Lord  Courtenay 
and  The  Duke  of  Somerset  v.  FogtoeU. 
Those  cases  are,  therefore,  no  authority 
whatever  upon  the  present  point.  Neither 
is  the  case  of  Smith  v.  Kemp,  for  there 
the  declaration  was  for  taking  the  fish.  The 
same  observation  applies  to  Gips  v.  Wool' 
icott,  and  to  many  other  cases.  Some 
of  the  cases  from  the  Year  Books,  which  are 
collected  in  the  second  volume  of  Mr. 
Chitty's  book  on  the  Game  Laws,  have  the 
same  allegation  of  taking  the  fish ;  and 
wherever  that  is  so,  they  cannot  be  consi- 
dered as  in  point.  Others,  apparently,  have 
not  that  allegation,  and  the  point  generally 
raised  seems  to  have  been  whether  Uberum 
tenemeutum  was  a  good  plea  to  an  action  of 
trespass  for  breakingand  entering  the  several 
fishery  of  the  plaintiff ;  and  it  seems  to  have 
been  held  (though  it  is  very  difficult  to  tell 
what,  or  whether  anything,  was  decided  in 
several  of  the  cases)  that  liberttm  tenementmn 
was  a  good  plea,  and  that  the  plaintiff  must 
reply,  and  shew  how  he  bad  a  several  fishery. 
Now,  if  this  be  so,  it  implies  that  trespass 
will  lie  for  breaking  a  several  fishery  when 
the  soil  is  in  another  ;  for  if  not,  no  replica- 
tion could  be  good  to  a  plea  oi  liberum  tene- 
mentum  except  a  direct  traverse  of  it.  For 
the  plea,  if  undenied,  and  the  declaration 
together,  would  amount  precisely  to  the 
present  declaration ;  that  is,  trespass  for  a 
several  fishery  in  alieno  solo.  If,  therefore, 
the  present  declaration  be  bad  on  the  ground 
that  trespass  will  not  lie,  the  plea  being 
undenied  in  the  case  supposed  would  make 
the  declaration  bad  there  also,  (yet  we  find 
no  allusion  to  any  such  supposed  conse- 
quence,) unless,  indeed,  there  could  be  a 
demise  by  the  owner  of  the  freehold  to  an- 
other, giving  him  the  right  to  fish,  which 
might  operate  as  a  several  fishery, — which 
does  not  seem  to  be  anywhere  surmised. 
Neither  in  any  of  the  cases  in  the  Year 
Books  is  the  point  directly  nosed,  whether 
this  particular  action  of  trespass  will  lie, 
where  the  several  fishery  is  in  one  and  the 
freehold  in  another — a  state  of  things  which, 
it  is  admitted,  may  exist  It  should  appear 
that  trespass  will  lie  for  free  warren  in 
alieno  *o2o,  and  no  satis£sctory  reason  is 
assigned  for  distinguishing  that  from  the 
present  case.     Added  to  all  which,  there  is 
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a  total  absence  of  any  trace  of  an  action  on 
the  case  brought  for  disturbing  a  several 
fishery. 

For  these  reasons,  we  are  inclined  to 
think  that  trespass  will  lie  for  disturbing 
a  several  fishery  tn  alieno  solo.  But  then 
the  declaration  must  describe  it  properly. 
The  whole  question  is  technical,  and  we 
think  that  the  proper  technical  description 
ought  to  be  given.  The  word  "  several," 
as  applied  to  a  right  of  this  sort,  has  acquired 
a  meaning  supposed  to  be  understood  and 
quite  technical  ever  since  the  pleadings  were 
in  English, — being  clearly  the  same,  and  no 
other  meaning  than  the  word  teparali*  had 
before,  and  which  word  only  is  to  be  found 
in  the  old  entries.  No  other  word  ap- 
pears ever  to  have  been  used.  The  words 
"  sole  and  exclusive"  may  be  capable  of 
having  the  same  meaning,  but  they  may 
have  a  very  different  meaning.  They  would 
probably  be  satisfied  by  proof  of  a  licence 
from  the  owner  of  the  freehold  for  one  hour 
to  the  exclusion  of  himself  and  aU  other 
persons.  At  all  events,  they  are  new  words, 
hitherto  not  applied  to  a  subject  of  this  sort, 
and  we  cannot  say  that  they  necessarily 
describe  a  several  fishery.  Nor  is  this 
matter  of  special  demurrer  only ;  it  is  matter 
of  substance ;  and  we  feel  ourselves  bound  to 
arrest  the  judgment  for  want  of  a  description 
in  the  declaration  of  a  several  fishery  eo 
nomine. 

Rule  absolute. 


1846. 
Nov. 


46.      \ 
4,20./ 


PHILUPS  V.  BROADLEY. 


Attorney — Bill  of  Costs — Statute  of  Limi- 
tations— Continuous  Transaction— TaseaHon 
— Judge's  Order— Set-off. 

The  plaintiff  sued  the  defendant  on  a  bill 
of  costs,  in  which  there  were  certain  items 
amounting  to  SI.  is.  6d.,  for  business  done 
in  endeavouring  to  procure  money  to  pay  of 
a  mortgage.  The  first  of  these  items  was  in 
October  1837,  and  the  last  on  the  20th  of 
January  1838;  and  it  appeared  on  the  face 
of  the  bill  that  applications  were  made  and 
negotiations  entered  into  with  more  than  one 
person,  with  a  view  to  raise  the  money  ;  and 
that  on  the  failure  of  any  of  these,  the  defen- 
dant  was  applied  to  for  further  orders.    The 


action  was  commenced  on  the  lith  tf 
January  1844:— Held,  that  such  business 
was  not  done  in  pursuance  of  a  continuous 
employment  of  the  plaintiff  by  the  defendant, 
so  as  to  take  the  earlier  items  out  of  the 
Statute  of  Limitations. 

The  defendant,  in  1841,  paid  a  bill  of 
costs  for  business  done  by  the  plaintiff  in 
bringing  actions  of  ejectment  at  the  suit  of 
B,  for  land,  which  the  defendant  had  mort- 
gaged to  B,  and  which  bill  was  made  out 
to  B.  Afterwards  the  bill  was  taxed,  and 
on  taxation  a  sum  of  lOl.  was  under  the 
Judge's  order  and  allocatur  ordered  to  be 
refunded  to  the  defendant : — Held,  that  the 
sum  of  lOl,  could  not  be  set  off  against  the 
plaintiff^ s  demand  in  the  present  action. 

Debt  by  the  plaintiff  as  surviving  partner 
of  F.  Campbell,  for  work  and  labour  as 
solicitor,  and  on  an  account  stated. 

Pleas — First,  nunquam  indAitatus  ;  se- 
cond, the  Statute  of  Limitations;  third, 
payment  in  full  satisfaction  ;  fourth,  set-off. 

At  the  trial,  before  Wightman,  J.,  at  the 
Spring  Assizes  for  Yorkshire,  1845,  it  ap- 
peared that  the  action  was  commenced  on 
the  12th  of  January  1844,  and  was  brought 
upon  a  bill  for  business  done  by  Campbell 
&  Phillips,  as  the  defendant's  solicitors,  the 
first  item  of  which  was  dated  the  5th  of 
October  1836,  and  the  last  on  the  2Srd  of 
May  1838.  The  amount  of  the  bill  origi- 
nally sent  in  was  1091.  Ss.  4d.,  which  wa« 
reduced  by  payment  and  taxation  to  29/. 
12«.  lOd.,  the  taxation  having  taken  place 
under  a  Judge's  order  of  the  10th  of  March 
1844.  It  was  admitted,  that  the  greater 
part  of  the  demand  was  barred  by  the  Sta- 
tute of  Limitations ;  but  the  plaintiff  claimed 
7/.  13s.  6d.  as  the  amount  for  business 
actually  done  since  the  12th  of  January 
1838,  and  also  the  further  sum  of  3/.  Ss.  6d., 
which  he  contended  was  due  for  business 
which,  though  the  greater  part  of  it  was 
done  before  Uie  12thof  January,  yet  having 
relation  to  what  he  contended  was  a  con* 
dnuous  transaction,  namely,  the  paying  off 
a  mortgage,  the  last  item  of  which  appeared 
to  have  been  incurred  on  the  20th  of  January 
1838,  the  whole  of  the  last-mentioned  sum 
of  3/.  Ss.  6d.  was  taken  out  of  the  operation 
of  the  statute.  The  nature  of  the  charges 
may  be  collected  from  the  following  extract 
firom  the  bill  of  costs : — 
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OWobMr  lOtb.  18S7.— Mr.  DaMbarjr,  the    $.  4. 

■Btgagse  of  Tour  estate  at  Laxtoo, 
baring  died,  and  the  ezecator  of  his  will 
bsriog  required  paymeDt  of  the  principal 
Bonej  and  interest  due  to  bim  on  tbe 
8tb  of  April  next,  attending  Messrs. 
Sbepberd  &  Simpson,  tbe  solicitors  of 
Mr.  Thornton  Duesbory,  to  ascertain  if 
some  arrangement  could  be  entered  into 
to  aroid  the  expenses  of  s  transfer,  &c...    6    8 

Oetober  12th.  Attaodiag  Henry  William 
Hattoa,  Esq.,  wbo  said  that  be  should  be 
able  to  adrance  the  mooej  at  4  per  osnt. 
interest 6     8 

— ^  Attending  Messrs.  Sbepberd  &  Simp- 
son, wboinformed  us  that  Mr.  T.  Duesbury 
had  ntmaA.  a  lettn  from  rour  sister, 
Hiss  Broadley.  requesting  bun  to  accept 
immediate  payment  of  2,0002.,  part  of  the 
mortgage  monej,  wbich  he  had  agreed  to 
do ;  sad  snbaeqnentl J  attending  and  con- 
ferrnig  with  Mr.  G.  Groome  diereupon, 
and  afterwards  writing  to  Miss  Broadlejr  13    4 

October  21st.  PosUge  of  Miss  Brosdley's 
answer 0  10 

October  2Sth.  In  consequence  of  Miss 
Brosdley's  latter,  attending  Messrs.  Shep- 
herd &  Simpson,  when  they  stated  that 
Mr.  T.  Duesbory  would  accept  the  whole 
sum  of  6mS00A  on  tbe  8th  of  January 
next  if  moet  eonrenient  toyou 6    8 

lofsabar  6th.  Attaading  Mr.  Huttoo  to 
ascertain  if  he  would  lend  4,0001.  to  make 
up,  with  the  2,000<.,  the  whole  sum  of 
iMOL,  when  be  stated  that  he  could  not 
diride  a  sum  of  9,000<.  trust  money,  but 
woald  not  object  to  lend  £,000/. 6    8 

Moramber  7th.  Writing  to  inform  Miss 
Broadley,  and  for  instructions  as  to  what 

•bould  be  arranged 5    0 

[Taxed  off,  1«.  6</.] 

I^ewabat  8id.  Paid  the  postage  of  Miss 
Broadley's  answer 0  10 

DeoBBber  6th.  Attending  Mr.  Hutton  upon 
his  calling  to  inform  us,  that  in  conse- 
quence of  an  unexpected  erent  in  bis 
fusily.  the  trust  money  be  had  proposed 
to  sdranea  woald  be  required  lor  other 
purposee,  and  he  expressed  his  regret  if 
yon  should  be  inconrenienced,  &c 6     8 

Attending  John  BarkworOi,   Esq.,  of 

HaU,  and  aereral  otfaar  parties,  who  we 
bow  baa  money  to  advance,  with  par- 
ticalsis  of  section  7,  and  explaining  to 
tbam,  ho.,  but  they  declined  lending  any 

■MBey  andertbecireumstaaees.... 13    4 

[Taxed  off,  6(.  8dL] 

'lenaary  lrd,1888.  Writiog  letter  to  yoo, 
iifariaiin  700  <^  *hat  bad  been  done, 
•id  wqiieating  to  be  informed  of  your 
*Uea  relatiTe  to  the  tranafer  of  mort- 
(■|*,&e 6    0 

._  [T«x»d  off.  Is.  6</.] 

•■■■■ly  10th.  Paid  the  postage  of  your 
•»w«r 0    6 

Ute  amonnt  of  the  above  rams,  after 
Mietiitg  8(.   2d.  the  amount  Uxed  off, 
)li*Sttiu,XVK-laB. 


was  3/.  3«.  &d. ;  and  the  plaintiffs  con- 
tended that  they  were  entitled  to  recover 
this  latter  amount,  in  addition  to  tbe 
later  items,  amounting  to  7/.  13«.  %d. 
aa  before  mentioned.  On  behalf  of  the 
defendant  it  was  contended,  that  the  busi- 
ness relating  to  the  mortage  did  not  con- 
stitute one  continuous  transaction  like  an 
action  or  suit,  and  could  not  be  considered 
as  having  been  done  under  one  contract.  The 
defendant  also  claimed  to  set  off  the  sum  of 
101.  4«.  \0d.  against  the  plaintiff  under  the 
following  circumstances  : — It  appeared  that 
the  mortgi^  alluded  to  in  the  bill  of  costs, 
on  which  the  action  was  brought,  was  ulti- 
mately paid  off  by  an  advance  of  the  money 
from  a  person  of  the  name  of  Bower. 
Bower  afterwards  called  in  the  money 
advanced  by  him,  and  brought  actions  of 
ejectment  against  the  tenants  of  the  mort- 
gaged property.  Campbell  &  Phillips  acted 
as  attornies  for  Bower  on  this  occasion,  and 
they  made  out  their  bill  to  Bower,  amount- 
ing to  166/.  16*.  4<i.  This  bill  was  on  the 
29th  of  March  1841  paid  by  the  defendant. 
After  the  bill  had  been  paid,  the  following 
Judge's  order  was  obtained,  entitled  in  the 
ejectment  actions :  "  Upon  hearing  the 
attomies  or  agents  on  both  sides,  I  order 
that  Messrs.  Campbell  &  Phillips's  bill  of 
fees,  ftc.  in  this  and  other  causes  and  matters, 
delivered  to  and  paid  by  Mr.  Broadley,  be 
referred  to  the  Master  to  be  taxed,  and  that 
Messrs.  C.  &  P.  give  credit  for  all  sums  of 
money  by  them  received  for  and  on  account 
of  the  said  Mr.  Broadley ;  and  that  the  said 
Messrs.  C.  &  P.  refund  what,  if  anything, 
may  appear  on  such  taxation  to  have  been 
overpaid.— June  23rd,  1 841  .—J.  Patteson." 
And  upon  this  order  the  following  allocatur 
was  afterwards  made : — 

£.    I.    d. 

Amountofbill 166  16    4 

Added  on  taxation 18    8    4 


185    4    8 
Taxadoff 28  13    S 


156  11    6 
Tobereftmded 10    4  10 


166  16    4 
A.  R.  Croft,  18th  of  August  1841. 

For  the  plaintiffs  it  was  contended,  that 
the  Judge's  order  of  June  23rd,  1841,  not 
being  made  by  consent,  the  sum  ordered 
on  taxation  to  be  refunded  did  not  cons ti« 
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COURT  OF  QUEEN'S  BENCH : 


tute  a  debt  from  Campbell  ft  PhilUps  to 
the  defendant.  A  verdict  under  the  learned 
Judge's  direction  was  taken  for  the  plaintiff, 
for  lOi.  17<>  2d.,  leave  being  reserved  to 
enter  a  verdict  for  the  defendant,  or  to 
reduce  the  verdict. 

Knowlet  and  CowUng  shewed  caa8e.>— 
First,  as  to  the  amount  of  the  verdict. 
The  last  item  of  the  matters  relating  to 
the  mortgage,  is  on  the  20th  of  January 
1838,  and,  therefore,  is  within  the  six 
years.  It  cannot  be  said  that  the  plaintiff 
is  not  entitled  to  the  postage  of  the  letter 
received  from  the  defendant  relating  to 
these  matters;  and  if  so,  all  the  chu^ges 
subsequent  to  the  10th  of  October  1887 
are  taken  out  of  the  operation  of  the  statute. 
The  right  of  action  did  not  arise  till  the 
whole  of  the  work  in  respect  of  which  this 
particular  employment  took  place,  was 
done.  True  it  is  that  the  emplo3nnent 
might  have  been  countermanded ;  but  to 
hold  that  the  cause  of  action  is  not  entire 
would  amount  to  holding  that  the  plaintiff 
and  his  partner  might  have  brought  a  dis- 
tinct action  in  respect  of  each  item.  Here 
the  meaning  of  the  emplo3rment  was,  that 
the  plaintiff  and  his  partner  were  to  make 
application  to  different  parties,  until  they 
could  find  some  one  to  take  up  the  mort- 
gage. In  Rothery  v.  Mitmnings(Xi  'whidi 
may  be  cited  on  the  other  side,  the  suit,  in 
respect  of  whidi  the  action  was  brought, 
had  terminated  by  sentence,  beyond  the 
six  years,  and  it  was  sought  to  get  rid  of 
the  statute  by  a  letter,  written  by  the 
adverse  party  to  the  plaintiff,  which  the 
Court  held  a  mere  accidental  circumstance. 
Unconnected  with  die  retainer  of  the  plain- 
tiff. 

[Erle,  J. — The  nature  of  the  conv 
q>ondence,  as  shewn  by  the  bill,  would 
make  it  appear  that  the  transactions  are 
severable.] 

But  still  there  is  enough  to  shew  a  gen- 
eral authority  to  get  the  mortgage  trans- 
ferred to  any  one  who  would  lend  the 
money.  Then,  secondly,  as  to  the  set-off. 
The  taxation  took  place  under  an  order, 
which  was  not  made  by  consent,  and  which, 
therefore,  was  not  binding,  and  it  was  with 
respect  to  a  bill  to  which  Uie  defendant  was 
not  a  party.  The  statute  2  Geo.  2.  c.  23. 
only  authorizes  taxation,  on  application  of 

(I)  1B.&  A<1.IS;  s.e.8UwJ.IUp.K.B.SM. 


the  party  chargeable  by  the  bill — Doe  d 
Palmer  v.  Roe  (2),  Langfvrd  v.  tioU  (8); 
and  a  Judge  has  no  power  to  make  an  order 
for  taxation  at  common  law — ChtUerbwk 
V.  Coniie«(4).  The  plaintiffs  were  not,  as 
to  this  transaction,  the  attomies  for  the  de- 
fendant, but  of  Bower,  and  there  was,  there- 
fore, no  privity  of  contract ;  and  the  defen- 
dant could  not  have  brought  an  action  for 
money  had  and  received  for  the  amount 
ordered  to  be  refunded.  It  might  be  that 
an  order  might  be  made  that  Bower  should 
refund  to  the  defendant,  or  the  defendant 
might  have  come  in  under  Uie  eonsent  rule, 
and  made  himself  party  to  the  action ;  and 
the  bill,  in  that  case,  might  have  been 
taxed  under  7  Oeo.  2.  c.  20,  before  it  was 
paid — Doe  d.  Capps  v.  Cappi  (5),  but  the 
order  to  refund  to  a  third  pt^ty  is  not  bind- 
ing on  the  plaintiff.  But  supposing  even 
the  Judge's  order  to  be  good,  it  does  not 
constitute  a  debt  between  the  partjes  as 
respects  the  sum  overpaid — Oower  ▼, 
Popkin(6),  Field  v.  Beiant(7)i  and  the 
attendance  of  the  plaintiff  on  the  taxation, 
did  not  amount  to  a  consent  that  this  sua 
should  be  treated  as  a  debt ;  and  his  con- 
sent at  most  would  only  be  a  ground  for  an 
action  for  disobeying  the  order.  Indeed 
an  attendance  at  a  taxation  cannot  amosnt 
to  a  consent ;  it  is  always  without  prejudice. 
WaUon  and  H.  HiU,  contra. — First,  aa 
to  the  Statute  of  Limitations.  The  various 
applications  to  the  different  parties  did  boI 
constitute  one  continuing  transaction ;  as 
soon  as  the  negotiation  with  Button  was 
at  an  end,  the  plaintiff  and  his  partner 
might  have  sued  on  their  bill.  This  cas«  is 
not  like  those  of  Harris  r.  Osboum(6),  and 
NicholUv.  Wil*on(9),  where  it  was  held 
that  an  attorney,  who  has  been  retained  to 
conduct  a  suit,  is  bound  to  carry  it  to  its 
termination  before  he  is  entitled  to  be  paM. 
The  employment  in  this  case,  taking  it 
most  strongly  against  the   defendant,   is 

(2)  4  Dowl.  P.C.  96. 

(3)  1  Jte.  &  Wtik.  MI. 

(4)  S  B.  ft  Ad.  400. 


(5)  3  Biar.  N.C.  768 ;  s.  e.  6  Law  J.  Rep.  (ii.a.) 
C.P.  237. 

(6)  2  Stark.  N.P.C.  88. 

g)  6  B.  &  Ad.  367 ;  b.  e.  2  Law  J.  Km.  (h.s.) 
.198. 

(8)  2  Cr.  &  M.  629 ;  *.  e.  8  Uw  J.  Rap.  (h.s.) 
Ezeb.  182. 

(9)  II  Mee.  &  Wela.  106;  a.  o.  II  Uw  J.  Rep. 
(H.a.}  Exab.  266. 
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only  an  employment  to  raise  money,  and 
there  is  no  anthority  for  saying  that  a  person 
M  employed  may  not  stop  at  any  time. 

[EiUE,  J.— If  the  bill  is  looked  at,  it 
appears  to  tell  its  own  story.  Hutton  at 
first  agrees  to  advance  the  money,  bat 
afterwards  finds  that  he  is  unable  to  do  so.] 

And  when  the  attomies  were  informed 
(tf  this  they  wrote  to  the  defendant  to  know 
what  lie  wished  them  to  do.  Then,  as  to 
the  set-off,  the  bill,  though  made  out  to 
Bower,  waa  paid  by  the  defendant  under 
eonpnlsion,  in  wder  to  get  hi»  title  deeds— 
Wakefield  v.  Neu>bo*{lQ).  AU  the  facts 
were  known  to  both  parties  at  the  time  of  the 
taxation,  and  the  taxing  master  was  in  the 
position  of  an  arbitrator. 

Cw.  adv.  vult. 

The  judgment  of  the  Court  was,  on  a 
tnbsequent  day,  delivered  by — 

LoKD  Denh AN,  C.  J. — This  was  an  action 
{or  an  attorney's  bill ;  and  there  were  pleas, 
Srst,  the  Statute  of  Limitations  ;  and,  se- 
cond, s^-off ;  and  the  verdict  was  entered 
in  the  plaintiff  for  10/.,  but  to  be  reduced 
t»7L  in  case  tite  Statute  of  Limitations 
ap^ied  to  certain  items,  and  to  be  entered 
tat  the  defendant,  in  case  a  set-off  of  102. 
was  proved. 

As  to  the  first  point,  it  appeared  by 
the  {daintiff's  bill  that  certain  items  re- 
lating to  a  transfer  of  a  mortgage  occur* 
nd  more  than  six  years  ago,  and  other 
itcsBs  reUting  to  the  same  matter  were 
within  six  years ;  and  it  was  contended  that 
the  whole  must  be  taken  to  be  done  under 
•M  contract,  and  that  there  was  no  cause 
of  action  in  respect  of  any  till  all  were  com- 
plete. There  waa  no  evidence  except  the 
Ul  itself,  and  the  Lmgnage  of  that  led  to  a 
differtnt  c«Hiduaion ;  therefore,  the  items 
h^end  the  six  years  should  be  disallowed, 
<ad  the  verdict  reduced  to  71. 

As  to  the  second  point,  it  appeared  that  in 
a  mortgage  transaction,  the  defendant,  the 
BHslgsgur,  had  paid  the  bill  due  to  the 
phntiff  from  the  mortgagee,  and  afterwards 
obtamed  a  Judge's  order  against  the  plaintiff, 
vilhoat  bis  consent,  for  referring  this  bill  to 
taxation,  and  for  re&nding  what,  if  anything, 
AmU  be  found  to  be  overpaid.  The  Master 
•Mde  his  allocatur  for  10/.  to  be  refunded. 
Tke  qnestion  was,  whether  this  was  evidence 
^(lO)  «Q.B.Il«p.276;  e.clSUwJ.Hep.  (u.j.) 


to  support  a  claim  for  money  had  and  re- 
ceived ;  and  we  are  of  opinion  it  was  not. 

A  Judge's  order,  without  consent,  is  no 
evidence  of  a  promise,  and  will  not  sup- 
port an  action  of  contract ;  nor  will  the  fact, 
that  the  plaintiff,  after  the  order  was  made, 
endeavoured  to  support  his  bill  and  to  add 
some  items,  amount  to  such  evidence,  as  he 
acted  under  the  compulsion  of  the  Judge's 
order,  and  cannot  be  said  to  have  acquiesced 
by  reason  of  his  endeavour  to  protect  him- 
■df.  The  rule,  therefore,  will  be  absolute 
to  reduce  the  verdict  to  7/.,  and  discharged 
as  to  the  residue. 

Rule  aeeordiughf. 


1846. 
Nov.  14. 


THE  QUEEN,  ott  the  pro- 
aeeution  of  tbe  execu* 

TORS  OF  THOMAS,  LORD 

WAIXACE,   deceased,   «. 

THE  COMMiaSIONERa   OF 
STAMPS  AND  TAXES. 

Executors — Return  of  Probate  Duty — 
Debts— b  8f  6  Viet.  c.  89.  «.  23. 

Where  the  effects  of  a  testator  were  situtUe 
in  two  provinces,  amd  the  executors  were 
obliged  to  take  ottt  two  probates, — Held, 
that  they  were  not  entitled  to  a  return  of 
probate  duty,  upon  shewing  that  they  had 
paid  debts  out  of  the  general  effects  of  the 
testator,  by  which  the  effects  were  reduced 
to  an  amount  upon  which,  if  one  probate 
only  had  been  necessary,  a  less  duty  would 
have  been  payable  than  had  been  paid. 

Semble — that  the  rule  of  the  Commis- 
sioners of  Stamps,  in  such  cases,  to  appor- 
tion the  debts  rateably  to  the  personal  estate 
in  each  province  is  a  fair  and  equitable  one, 
and  warranted  by  the  statute  5^6  Fict. 
e.  89.  «.  23. 

Mandamus.  The  writ  recited,  that 
Thomas  Lord  Wallace  died  on  tbe  23rd  of 
February  1844,  having  first  duly  made  his 
last  will  and  testament,  and  appointed  Sir 
C.  Monck  and  others  executors  thereof; 
that  probate  of  the  said  will  was  granted 
by  the  Prerogative  Court  of  Canterbury  on 
the  19th  of  July  1844;  and  the  personal 
estate  and  effecte,  for  and  in  respect  of 
which  such  probate  was  granted,  were  sworn 
to  be  under  45,000/.,  and  a  stamp  duty  of 
600/.  was,  accordingly,  pud  by  the  exe- 
cutors .thereon.     That  probate  of  the  said 
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will  was  alw  granted  by  tbe  PrerogadTe 
Court  of  York,  on  the  5tli  of  September 
1844,  and  the  personal  estate  and  effects 
for  and  in  respect  of  which  the  said  last- 
mentioned  probate  was  granted,  were  then 
sworn  to  be  under  8,000/.,  and  a  stamp 
duty  of  140L  was,  accordingly,  paid  by  the 
executors  on  such  last-mention^  probate. 
That  the  personal  estate  and  effects,  for  and 
in  respect  of  which  probate  was  granted  by 
the  Prerogative  Court  of  Canterbury,  as 
aforesaid,  having  been  fully  got  in,  and  the 
amount  thereof  clearly  ascertained,  it  had 
been  found  that  the  same  did  not,  at  the 
time  of  the  death  of  the  said  Thomas  Lord 
Wallace,  or  at  the  time  of  granting  tbe  said 
last-mentioned  probate,  exceed  the  sum  of 
43,377/.  3«.  6d.,  and  that  the  personal 
estate  and  effects,  for  and  in  respect  of 
which  probate  was  granted  by  the  Prero- 
gative Court  of  York,  as  aforesaid,  baving 
been  also  fully  got  in,  and  the  amount 
thereof  clearly  ascertained,  it  had  been 
found  that  the  same  did  not,  at  the  time 
of  the  death  of  the  said  Thomas  Lord 
Wallace,  or  at  the  time  of  granting  the  said 
last-mentioned  probate,  exceed  tbe  sum  of 
7,569/.  18«.  2d.  That  the  executors  had 
paid  debts  due  and  owing  from  the  de- 
ceased, and  payable  by  law  out  of  his  per- 
sonal estate  and  effects,  to  tbe  full  amount 
of  2,689/.  6s.  10(/.,  which  being  deducted 
fix>m  the  amount  or  valne  of  the  estate  and 
effects  of  the  deceased  would  have  occa- 
sioned a  less  stamp  duty  to  be  paid  on  the 
said  probates  of  the  said  will  than  was  actu- 
ally paid  thereon  by  the  said  executors  by 
the  sum  of  65/.  The  writ  then  recited, 
that,  within  three  years  after  the  date  of  the 
probates,  or  the  date  of  either  of  them, 
application  was  made  to  the  Commissioners 
of  Stamps  and  Taxes,  by  the  executors,  to 
return  Uie  difference,  pursuant  to  the  sta- 
tute in  such  case  made  and  provided ;  and 
that  it  was  proved  by  oath  and  proper 
vouchers,  to  the  satisfaction  of  the  com- 
missioners, that  the  executors  had  paid  the 
said  debts  due  and  payable,  &c.,  to  the 
amount  aforesaid ;  but  that  the  commis- 
sioners had  refused  to  return  the  difference. 
The  "writ  then  commanded  the  commis- 
sioners to  return  to  the  executors  the  said 
sum  of  65/.,  or  to  shew  cause,  &c. 

Return — That  the  said  sum  of  2,689/. 
6«.  \0d.,  so  due  and  payable  in  respect  of 
the  debts  of  the  deceased,  as  in  the  writ 


mentioned,  was  payable  firam  dis  tinie  of 
his  decease  out  of  the  general  personal 
estate  and  effi^^  of  the  deceased,  that  is  to 
say,  as  well  ont  of  the  said  personal  estate  and 
effects  of  the  deceased  situate  at  the  time 
of  his  decease  in  the  province  of  Canter- 
bury, as  out  of  the  said  personal  estate  and 
effects  of  the  deceased  situate  at  tbe  time 
of  his  decease  in  the  province  of  York,  and 
that  the  personal  estate  and  effiwts,  so  situate 
in  the  province  of  Canterbury,  amounted  to 
the  sum  of  43,977/.  3«.  6d.,  as  in  the  writ 
mentioned,  «nd  the  personal  estate  and 
effects  so  situate  in  the  province  of  York 
amounted  to  the  sum  of  7,569/.  18<.  Sd, 
as  in  the  writ  mentioned.  That  for  the 
purpose  of  ascertaining  whether  any  and 
what  portion  or  portions  of  such  stamp 
duties  so  paid  as  in  the  writ  mentioned 
ought  to  be  returned  to  the  said  executors, 
according  to  the  statute  in  that  case  made 
and  provided,  a  proportionate  part  only  of 
the  said  amount  of  debts  ought  to  be  de- 
ducted from  the  respective  gross  amounts 
of  the  said  estate  and  effects,  in  respect  of 
which  each  of  the  said  duties  was  paid  in 
respect  of  each  of  the  said  probates,  that  is 
to  say,  such  a  proportion  of  the  amount  oi 
the  said  debts  as  the  gross  amount  of  the 
estate  and  effects  in  each  of  the  said  respec- 
tive provinces  bore  respectively  to  the  gross 
amount  of  the  whole  estate  and  effects  ia 
both  of  the  said  provinces.  That  the  pro- 
portion of  the  amount  of  the  debts,  which 
ought  to  be  so  deducted  from  the  amount 
of  the  estate  and  effects  of  the  deceased,  in 
the  province  of  Cifnterbury,  amounted  to 
the  sum  of  2,289/.  15«.,  and  no  more ;  aad 
that  such  amount  being  deducted  from  the 
gross  amount  of  tbe  estate  and  effects  within 
the  said  province,  in  respect  of  which  pro- 
bate was  granted  by  the  Prerogative  Court 
of  Canterbury,  that  is  to  say,  ^e  said  sum 
of  43,377/.  3«.  6d.,  did  not  reduce  the 
same  to  a  sum  which,  if  it  had  been  the 
whole  gross  amount  or  value  of  such  estate 
and  effects  in  the  province  of  Canterbury, 
would  have  occasioned  a  less  stamp  duty 
to  be  paid  on  such  probate  than  the  amount 
which  had  been  pud  thereon  as  in  the  aaid 
writ  mentioned,  but  reduced  the  same  only 
to  tiie  sum  of  41,087/.  St.  6d. ;  and  thi^ 
the  proportion  of  the  amount  of  the  debts 
which  ought  to  be  so  deducted  from  the 
amount  of  the  estate  and  effects  of  the  de- 
ceased in  the  province  of  York,  amounted 
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to  the  rom  of  3992. 11«.  lOd.,  and  no  more ;  ment  contended  for  by  the  commissioners ; 

and  that  sach  last-mentioned  amount  being  and  that  the  debts  ought  to  be  deducted  from 

dedocted  from  the  gross  amount  of  the  the  gross  amount  of  assets,  and  that  the 

eatate  and  effects  within  the  said  province  executors  were  entitled,  under  the  5  &  6 

of  York,  in  respect  of  which  probate  was  Vict.  c.  79.  s.  23,  to  a  deduction  of  stamp 

granted  by  the  Prerogative  Court  of  York,  duty  in  respect  of  the  probates.     On  the 

that  is  to  say,   the   said  sum  of  7,569/.  part  of  the  Commissioners,  the  points  stated 

I6t.  2d.  did  not  reduce  the  same  to  a  sum  were,  that  no  return  of  probate  duty  ought 

which,  if  it  had  been  the  whole  gross  amount  to  be  made :  that  neither  the  estate  of  the 

or  value  of  such  estate  and  effects  in  the  deceased  within  the  province  of  Canterbury, 

provioce  of  York,  would  have  occasioned  nor  the  estate  within  the  province  of  York, 

a  leu  stamp  duty  to  be  paid  on  such  pro-  was  reduced  by  the  payment  of  any  amount 

bate  than  the  amount  which  had  been  so  of  debts  applicable  thereto,  to  a  sum  in 

paid  thereon,  but  reduced  the  same  only  to  respect  of  which  a  lower  duty  is  payable 

the  sun  of  7,1 701. 6s.  4d.  Wherefore  we,  &c.  than  that  in  respect  of  which  duty  had  been 

have  not  returned,  and  ought  not  to  retuni,  paid  ;  and  that  the  amounts  of  the  two 

&c.  the  said  sum  of  65^,  or  any  part  thereof,  estates  could  not  be  added  together  in  the 

Demurrer    and     joinder.      The    points  manner  suggested  in  the  writ,  for  the  pur- 

•tsted  for  argument  on  the  part  of  the  pose  of  ascertaining  the  amount  of  one  pro- 

exeentoiB  of  Lord  Wallace  were,  that  the  bate  duty  on  the  whole  amount  of  the 

&et  of  the  debts  being  payable  out  of  the  testator's  property,  the  two  estates  in  the 

general  personal  estate  in  each  province  respective  provinces  being  distinct  for  the 

waa  not  a  sufficient  reason  for  the  apportion-  purposes  of  probate  duty. 

Th«  rollowiug  is  a  tabular  utatemeDt  shewing  the  Retuni  of  Duty  claimed  by  the  Executor*. 

Efccti  in  Canterbury,  sworn  under £45,000  Duty  paid    £600 

Do.  York  do.  8,000  „  140 

ToUl  duty  paid  £740 

Eflects  in  Ctnterhury  amount  to £43,377    8    6 

Dm  York  dou  7,569  18    2 

Amooot  or  raloe  of  the  estate  and  efkett  of  deceased  in  respect 

rf  which  probate  was  granted £50,947     I    8 

Debts  doe  and  owing  ficom  deceased,  and  payable  by  law  out  of 

Us  penonal  estate  2,689    6  10 

£48,257  14  10 
Upon  which  is  payable  a  duty  of  only    £675 

And  on  which,  if  it  had  been  the  whole  gross  amount  or  value 
of  sach  estate  or  effects,  a  less  duty  would  hare  been  paid  on 

«uch  probate  by .      £65 

Statement  of  Apportionment  of  Debto,as  claimed  by  the  Commimioners : — 
B&ttt  in  Canterbury,  sworn  under      .  .      ' .        .    £45,000    0    0  Duty  paid   £600 

Eficts  in  Canterbury,  amount  to 43,377     3     6 

Pwportionof  amount  ofdebts  which  ought  to  be  deducted    .  ^289  15    0 

IWncing  the  cffecU  in  Canterbury  to  ....     £41,087     8     6 

on  which  the  stamp  duty  paid  is  payable,  viz £600 

Bifecu  in  York,  sworn  under £8,000    0    0  Duty  paid    £140 

Do.  amount  to £7,569  18    2 

""portion  of  amount  of  debts  which  ought  to  bo  deducted  399  11  10 

IWacing  the  effects  in  York  to £7,170     6     4 

en  which  the  stamp  duty  paid  is  payable,  vie. £140 
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W,  H.  WaUon,  for  the  prosecuton. — By 
the  statute  5  &  6  Vict.  c.  79.  a.  23,  it  ia 
enacted,  "  that  where  it  shall  be  proved  by 
oath  and  proper  vouchers  to  the  satisfaction 
of  the  Commissioners  of  Stamps  and  Taxes, 
that  an  executor  or  administrator  hath  paid 
debts  due  and  owing  from  the  deceased, 
and  payable  by  law  out  of  his  or  her  per- 
gonal or  moveable  estate,  to  such  an  amount 
aa,  being  deducted  from  the  amount  or  value 
of  the  estate  or  e£fects  of  the  deceased,  for 
or  in  respect  of  which  a  probate  or  letters  of 
administration  shall  have  been  granted  in 
England  after  the  31st  of  August  1815, 
■hell  reduce  the  same  to  a  sum  which  if  it 
had  been  the  whole  gross  amount  or  value 
of  such  estate  or  effects  would  have  occa- 
sioned a  less  stamp  duty  to  be  paid  on  such 
probate  or  letters  of  administration  than 
shall  have  been  actually  paid  thereon,  it 
shall  be  lawful  for  the  said  conunissioners, 
and  they  are  hereby  required  to  return 
the  difference,  provided  tlie  same  shall  be 
claimed  within  three  years  after  the  date  of 
•uch  probate  or  letters  of  administration." 
By  the  interpretation  clause  of  the  same 
statute,  section  25,  it  is  provided,  that, 
wherever  in  reference  to  any  person,  matter 
or  thing,  any  word  is  used  importing  the 
singular  number, ....  yet  such  word  shall 
be  understood  to  include  several  persons  as 
well  as  one  person, ....  and  several  mat- 
ters or  things  as  well  as  one  matter  or 
thing,  unless  it  be  otherwise  specially  pro- 
vided, or  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction." 
The  23rd  section  speaks  of"  a  probate,"  in 
the  ringular  number  only ;  but  it  is  dear 
that  the  legislature  did  not  intend  that  there 
should  be  no  return  of  duty  in  cases  where 
it  might  be  necessary  to  ta^e  out  two  pro- 
bates instead  of  one.  The  two  probates, 
therefore,  in  the  present  case,  are  to  be 
treated  as  one.  If  so,  the  debts  due  from 
the  testator,  there  being  no  locality  assign- 
able to  debts,  must  be  deducted  fix>m  the 
gross  assets,  just  as  they  would  have  been 
il  one  probate  only  had  been  g^nted ;  and 
in  that  case,  the  calculation  of  the  executors 
is  correct,  and  they  are  entitled  to  the  return 
of  duty  which  they  claim,  having  complied 
with  all  the  requirements  of  the  23rd  section 
of  the  statute.  They  have  paid  debts,  &c. 
out  of  the  estate,  to  an  amount  which, 
deducted  from  the  amount  in  respect  of 


which  probates  have  been  granted,  ledneea 
the  same  to  a  gross  amount,  for  which, 
whether  situate  in  Canterbury  or  York,  a 
less  duty  would  have  been  payable. 

[WiGBTUAN,  J. — If  all  the  assets  had 
been  in  Canterbury,  and  there  had  been  one 
probate  only,  the  stamp  duty  (on  50,947^) 
would  have  been  7 SOL  ;  so  that  you  would, 
in  that  case,  have  had  to  pay  more  than  yon 
did  actually  pay.  Or  suppose  all  the  debts 
to  have  been  paid  out  of  the  Canterbury 
assets,  you  would  be  entitled  to  no  retum.J 

The  writ  states  that  they  were  paid  oat 
of  the  general  assets.  And  if,  on  tiie  other 
hand,  all  the  debts  were  paid  out  of  the 
Ymrk  assets,  the  ezcntors  would  be  entitled 
to  a  return  of  602.  ^ 

Sir  F.  Thesiger,  oontr^.— There  is  an 
objection  to  a  mandamus  issuing  to  tho 
Commissioners  of  Stamps  and  Taxes  at  all. 
They,  however,  desire,  in  the  present  case, 
to  waive  that  objection,  for  the  purpose  of 
having  the  opinion  of  the  Court  as  to  whe- 
ther the  course  they  have  pursued  be  not 
a  legal  as  well  as  an  equitable  one.  The 
present  claim  is  wholly  unfounded.  The 
mandamus  omits  an  important  part  of  the 
act  of  parliament.  It  asserts  that  the  exe- 
cutors have  paid  debts,  &c.,  which,  deducted 
from  the  amount  of  the  estate  of  the  de- 
ceased, would  have  occasioned  a  less  stamp 
duty  to  be  paid,  &c. ;  whereas,  the  act  of 
parliament  refers  to  "  debts,  &c.  to  such  an 
amount  as  being  deducted  from  the  amount 
of  the  estate  for  or  in  respect  of  which  pro- 
hate  shaU  have  been  granted  would  have 
occasioned,"  &c.  The  debts  are  to  be  de- 
ducted, not  from  the  gross  amount  of  the 
estate,  but  from  the  gross  amount  of  the 
estate  in  respect  of  which  a  probate  has 
been  granted.  If  this  be  done  in  the  present 
case,  there  is  no  conceivable  mode  by  which 
any  such  simi  as  652.  would  be  returned  to 
the  executors.  The  argument  on  the  other 
side  proceeds,  not  upon  any  actual  probates 
which  have  been  taken  out,  but  upon  some 
one  imaginary  probate  for  property  in  the 
two  provinces,  which  never  could  have 
been  taken  out ;  whereas,  by  taking  out 
the  two  necessary  probates,  they  have 
already  paid  less  than  they  would  have 
done  if  all  the  effects  had  been  in  one  pro- 
vince. Two  probates  being  necessary  in 
this  case,  and  there  being  no  reasons  for 
apjJying  exclusively  to  either  of  the  por- 
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tkmi  of  the  decessed's  effects  in  respect  of 
which  such  probates  were  respectively  grant- 
ed, the  debts  which  have  been  paid  out  of  his 
estate  generally,  no  fairer  mode  can  be  sug- 
gnted  than  of  apportioning  such  debts  rate- 
ably  according  to  the  amounts  in  respect 
of  which  the  probates  were  respectively 
panted. 

fyaUon  was  heard  in  reply. 

[CoLBBiDOE,  J. — The  difficulty  appears 
to  be  this : — ^yon  say  you  are  entitled  to  a 
letam  of  the  difference  between  what  you 
have  paid  and  what  you  would  have  paid. 
Bat  how  do  yon  get  at  what  yon  would 
have  paid  ?  How  do  you  shew  any  state  of 
facts  by  which  you  would  have  paid  675^. 
oidy?] 

Lord  Dbhuan,  C.J. — This  case  arises 
npon  the  demurrer  to  the  return.  Before, 
however,  we  come  to  Uie  return,  we  must 
see  whether  the  claimant  makes  out  a  good 
esse  upon  bis  writ  of  mandamus :  and  we 
am  ealied  upon,  as  I  understand,  to  give  an 
opinion  upon  the  construction  of  the  clause 
in  the  act  of  pariiament,  and  as  to  what  it 
would  be  light  for  the  Commissioners  to  do, 
according  to  our  view  of  the  law.  I  must 
say,  that  I  have  found  the  greatest  difficulty 
— I  might  go  farther,  and  say,  I  have  found 
an  impossibility — in  discovering  in  Mr. 
Watson's  ailment  that  proof  which  I  think 
it  lies  upon  him  to  offer,  in  order  to  entitle 
him  to  the  return  of  that  which  has,  in  the 
first  instance,  been  lawfully  paid.  It  is  re- 
quired that  this  deduction  shall  be  made  upon 
principles  which  I  really  cannot  apply ;  or, 
rather,  there  is  an  entire  want  of  the  ne- 
cessary means  of  making  the  calculation. 
There  is,  upon  the  one  hand,  the  probate  or 
probates,  whichever  you  choose  to  take ; 
hut  there  is  not,  upon  the  other  hand,  any 
thing  which  I  am  enabled  to  deduct  from 
that  probate  or  those  probates.  There  is 
nothing  in  the  act  of  parliament  to  make 
the  Cmtertmry  debts  deductable  from  the 
aasouBt  on  which  probate  is  paid  in  Can- 
terimxy;  nor  to  make  the  debts  in  York 
deductable  fitnn  the  assets  in  York  on  which 
probate  duty  would  be  payable  there.  There 
is  no  locality  assignable  to  the  debts.  It 
qtpears  to  me,  that  I  am  prevented  by  the 
language  of  the  statute  from  giving  the 
eueatofs  the  benefit  they  claim. 

CoLuiDOK,  J. — With  regard  to  the  plea 


in  this  case,  I  am  not  prepared  to  say  that 
the  Commissioners  could  devise  any  more 
equitable  course  than  that  which  they  set 
out  upon  the  face  of  the  plea.  At  the  same 
time,  it  seems  to  me  that  the  statute  gives 
them  no  particular  authority  to  adopt  it. 
They  have  exercised  a  sort  of  equitable 
jurisdiction,  carrying  out,  as  well  as  they 
could,  the  object  of  the  statute.  When 
they  desire  us  to  say  what  they  ought  to 
do,  I,  as  a  member  of  a  court  of  law,  am 
not  prepared  to  lay  down  any  specific  rule 
as  to  the  mode  in  which  they  must  carry 
out  the  provisions  of  the  statute.  I  do  not 
think,  however,  that  in  the  decision  of  this 
case,  it  is  necessary  for  us  to  pronounce 
any  opinion  upon  that  point ;  for  I  quite 
agree  with  what  Lord  Denman  says,  that  it 
lies  upon  the  party  who  has  sued  out  a 
mandamus  to  establish  his  claim ;  and  I 
think  that  the  prosecutors  have  wholly  failed 
to  make  out  that  it  is  incumbent  upon  the' 
Commissioners  to  comply  with  the  mode  of 
calculation  which  the  writ  suggests. 

WiQHTMAN,  J. — I  am  of  the  same  opinion. 
In  order  to  succeed  in  this  mandamus,  it  ia 
incumbent  upon  the  prosecutors  to  make 
out  that  they  have  made  such  payments  aa 
reduce  the  gross  amount  of  the  estate  "to  a 
sum  which,  if  it  had  been  the  whole  gross 
amount  or  value  of  such  estate  and  effects, 
would  have  occasioned  a  less  stamp  duty  to 
be  paid  upon  such  probate  or  letters  of  admi- 
nistration." It  is  necessary,  from  those  words 
of  the  act  of  parliament,  that  they  should 
shew  that,  supposing  they  had,  at  the  time 
they  took  out  their  single  probate,  or  their 
two  probates  (as  they  have  done  in  the  pre- 
sent case),  been  enabled  to  reduce  the  whole 
amount  to  the  sum  to  which  it  has  been 
subsequently  reduced  by  the  payments 
which  have  been  made,  they  would  have 
been  entitled  to  the  two  probates  at  a  less 
rate  of  duty,  or  at  a  less  payment  than  has 
been  paid  for  them.  I  am  by  no  means 
satisfied  that  such  would  have  been  the 
state  of  the  case.  All  Mr.  Watson's  argu- 
ment is  founded  upon  the  assumption  that 
one  probate  would  have  been  sufficient. 
If  that  were  so,  no  doubt  they  would  have 
been  clearly  entitled  in  this  case  to  a  return 
of  duty.  ButiftheamouDtofassets  had  only 
been  48,000<.  at  the  time,  still  they  must 
have  taken  out  their  two  probates ;  and  I, 
for  one,  am  certainly  not  satisfied  that  they 
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would  not  have  been  obliged  to  take  out  a 
probate  for  the  same  amount  that  they  have 
already  taken  it  out  for  in  Canterbury,  and 
another  for  the  same  amount  that  they  have 
taken  it  out  for  in  York.  The  most  reason- 
able mode  is  that  which  has  been  proposed 
by  the  Commissioners  of  Stamps.  I  give 
no  opinion  whether,  if  that  were  declined, 
a  party  in  similar  circumstances  to  the  pre- 
sent prosecutors  would  be  able  to  make 
any  claim  at  all.  As  the  case  stands,  it 
appears  to  me  that  tl;e  present  prosecutors 
have  by  no  means  made  out  Uiat,  if  the 
whole  amount  of  the  debts  had  been  taken 
from  the  gross  amount  of  the  estate  and 
effects,  they  would  not  have  been  obliged, 
being  under  the  necessity  of  taking  out  two 
probates,  to  pay  the  same  amount  of  stamp 
duty  as  was  actually  paid. 

Erle,  J. — Upon  the  demurrer  to  the 
letum  to  this  mandamus  we  are  at  liberty 
'to  look  at  the  mandatory  part  of  the  writ, 
and  if  it  commands  the  Commissioners  of 
Stamps  and  Taxes  to  do  that  which  by 
law  they  are  not  bound  to  do,  we  ought  to 
give  judgment  in  their  favour ;  and  it  ap- 
pears to  me  that  the  mandatory  part  of  the 
writ  does  command  that  which,  by  law,  they 
are  not  liable  to  do.  The  claim  is  founded 
upon  the  supposition  that  the  executors, 
under  two  probates,  may  blend  together  the 
Bum  total  of  the  two  sets  of  assets  in  respect 
of  which  probate  was  grranted,  and  then 
take  the  sum  total  of  the  debts  of  the  tes- 
tator, and  deduct  them  from  the  amount  of 
the  assets  so  ascertained,  and,  inasmuch  as 
that  gives  them  an  advantage  over  what 
they  would  he  entitled  to,  if  Uiey  had  kept 
the  two  accounts  separate,  that  they  may 
claim  a  deduction  upon  that  supposed 
blending  of  the  two  sums  total  of  assets. 
But  when  we  look  at  the  act  of  parliament 
it  appears  to  me  that  that  which  must  be 
complied  with  before  an  executor  is  entitled 
to  any  return  of  duty,  is,  for  the  executor 
to  shew  first  of  all  the  sum  total  of  assets, 
in  respect  of  which  probate  was  granted, 
and  in  respect  of  which  a  certain  amount 
of  duty  was  paid ;  and  then  for  that  exe- 
cutor to  shew  that  he  has  actually  paid  the 
debts  out  of  those  assets,  and  that  the 
amount  of  debts,  so  subtracted  from  those 
assets,  will  make  him  liable  to  a  less 
amount  than  he  originally  paid  ;  if  that  be 
so,  then  he  is  entitled  to  have  a  return  of 


the  difference  between  what  he  actually 
paid,  and  what  he  would  be  so  liable  to ; 
and,  according  to  that,  it  appears  to  me  that 
the  executor  in  Canterbury  might,  perhaps, 
have  entitled  himself  to  a  return,  if  he  had 
paid  all  the  debts  out  of  the  assets  in  Can- 
terbury, and  then,  leaving  the  assets  un- 
changed in  York,  had  claimed  the  entire 
deduction  in  Canterbury.  But  it  is  not  ne- 
cessary for  me  to  go  into  that  supposition. 
Upon  the  facts,  as  they  appear  here,  it 
would  seem  that  the  executors  blended  the 
two  sets  of  assets,  and  paid  indiscriminately 
the  debts,  without  apportioning  them  to 
either  set  of  assets ;  and,  upon  that  state  of 
facta,  it  appears  to  me  that  the  commis- 
sioners have  pursued  an  extremely  fair,  and, 
as  far  as  I  can  judge,  a  legal  course  upon 
the  occasion,  viz.,  giving  a  proportion  of 
the  debts  to  York  and  a  proportion  of  the 
debts  to  Canterbury,  according  to  the 
amount  of  the  effects  in  each  of  those  pro- 
vinces. Judgment,  therefore,  must  bie  in 
their  favour ;  and  the  mandatory  part  of  the 
writ  cannot  be  sustained. 

Jitdgmenl  for  the  defmdants. 


N        20      f  BAIlNETTei.  cox  AND  ANOTHER. 

Metropolitan  Police  Acts — County  Ma- 
gittratei,  acting  under — Notice  of  Action — 

2  «^  3  Vict.  e.  71.— 3  4-  4  Vict.  c.  84.  $.  6. 
Local  and  Personal  Act — 5  4*  6  Vict,  c,  97. 

County  Magistrates  who,  acting  under 

3  4"  4  Vict.  c.  84.  s.  6,  convict  a  party  of 
an  offence  under  the2  ^  S  Vict.  c.  71,  are 
entitled  to  the  privileges  of  a  Metropolitan 
Police  Magistrate,  under  the  last-mentioned 
statute,  and,  therefore,  to  the  same  Umitation 
of  three  months  upon  any  action  against 
them,  which  a  Police  Magistrate  would  have 
had. 

The  Metropolitan  Police  Acts  are  not 
local  and  personal  acts,  or  acts  of  a  local 
and  personal  nature  witiUn  the  statute 
54-6  Viet.  e.  97. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  27.] 
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CUNDBU.  t.  HAUtUON  AND 
0THEB8. 


Venue,  Change  of —  Undertaking  to  give 
Material  Evidence, 

Where  the  venue,  in  an  action  for  freight, 
hid  been  changed  on  the  usual  affidavit,  it 
Ml  brmght  back  upon  affidavits,  stating  onlg 
Uot  ike  cause  of  action  and  the  contract  for 
Ike  eoateyance  of  the  goods  and  payment  of 
Jnijkt,  on  account  of  which  the  money  tn 
Ike  declaration  teas  claimed,  arose  and  were 
entered  into  at  Newfoundland,  and  not  in 
Ike  eMiiig  into  which  the  venue  had  been 
changed,  without  the  plaintiff  undertaking  to 
gife  material  evidence  in  the  county  where 
tke  ffli««  was  originally  laid. 

Thu  was  an  action  to  recover  a  sum  of 
at.  lis.  id.,  being  the  balance  of  a  sum 
of  151/.  lis.  lOd.  received  by  the  defendants 
far  the  use  of  the  plaintiff,  and  the  sum  of 
48i.4(.  lii.dae  from  defendants  to  plaintiff 
tat  the  freight  of  goods.  The  venae  was 
niginally  laid  in  London,  but  was  changed 
by  the  defendants  to  the  southern  division 
of  the  county  of  Lancaster  on  the  usual 
affidavit  A  rule  was  afterwards  obtained 
ailing  upon  the  defendants  to  shew  cause 
why  the  above  rule  for  changing  the  venue 
ibould  not  be  discharged.  The  affidavits 
of  the  plaintiff,  upon  which  the  second  rule 
«u  obtained,  stated  that  the  defendants 
orried  on  business  in  partnership  at  Liver- 
pool, and  also  at  Newfoundland,  as  ship 
brokers  and  agents ;  that  in  June  last  the 
plaiatiff's  vessel,  Uie  Primrose,  was  con- 
tigiwd  to  Newfoundland  with  a  cargo  of 
protisioTJS,  and  the  defendants'  firm  at  New- 
foundland became  ship  brokers  and  agents 
for  the  said  vessel,  and  in  that  character 
received  for  the  plaintiff,  at  Newfoundland, 
the  freight  earned  by  the  ship  on  that 
royage,  amounting  to  151/.  13s.  lOrf.  On 
the  24th  of  October,  a  declaration  in  this 
came  and  particulars  of  demand  were  deli- 
vered by  the  plaintiff,  and,  subsequently, 
further  and  better  particulars  were  delivered 
under  the  order  of  Patteson,  J. ;  that  the 
plaintiff,  by  such  particulars,  claimed  23/. 
lU.  2d.  as  the  balance  of  the  said  sum  of 
15 W.  13i.  lOd.  received  at  Newfoundland 
as  aforesaid,  and  also  48/.  4s.  Id.  for  freight 

.Sew  Sesii^s,  XVI.— Q.B. 


of  goods  consigned  to  Liverpool,  and  the 
written  contract  for  which  freight  was  made 
at  Newfoundland ;  that  the  cause  of  action 
as  to  the  said  sum  of  28/.  lis.  2d.,  and  the 
contract  for  the  conveyance  of  the  goods 
and  payment  of  freight,  on  account  of  which 
the  48/.  4s,  Id.  was  claimed,  arose  and  was 
entered  into  at  Newfoundland,  and  not  in 
the  southern  division  of  the  county  of  Lan- 
caster ;  that  the  Primrose  belonged  to  the 
port  of  London,  and  that  the  master  and 
crew  were  necessary  and  material  witnesses 
for  the  plaintiff,  and  that  they  had  been 
detained  in  London  for  the  purpose  of 
giving  evidence  at  the  sittings  in  London 
after  the  present  term.  The  affidavit  in 
answer  to  the  rule  stated  that  the  defendants 
intended  to  pay  into  court  the  sum  of 
48/.  4s.  Id.  claimed  for  freight  from  New- 
foundland. 

Atherton  now  shewed  cause. — If  the  pre- 
sent application  be  allowed,  it  will  amount 
to  a  circuitous  way  of  making  the  original 
rule  to  change  the  venue  a  rule  nisi  in- 
stead of  a  rule  absolute,  as  it  is  directed  to 
be,  under  Reg.  Gen.  Hil.  term,  2  Will.  4. 
r.  103,  by  which  the  plaintiff  ought  to 
undertake  to  give  material  evidence  in 
London. 

[  Patteson,  J.  —  This  application  is 
founded  on  the  case  of  CaiUand  v.  Cham- 
pion {I);  and  though  that  case  was  before 
the  New  Rules,  that  can  make  no  difference, 
because  in  the  Queen's  Bench  the  rule  to 
change  the  venue  was  always  absolute  in 
the  first  instance,  and  the  general  rule  was 
made  to  assimUate  the  practice  of  the  other 
courts  to  that  of  the  Queen's  Bench.] 

That  case  may  be  distinguishable  as  being 
on  a  policy  of  insurance. 

Needham,  contra. — The  argument  on  the 
other  side  is  founded  on  a  mistaken  view  of 
the  meaning  of  the  rule  of  court.  The  true 
meaning  is,  that  where  the  venue  has  been 
properly  changed,  it  can  only  be  brought 
back  upon  an  undertaking  to  give  material 
evidence  ;  but  where  it  has  been  improperly 
changed,  it  may  be  brought  back  without 
any  undertaking  at  all.  Clementson  v.  New- 
come  (2),  and  Dawson  v.  Bowman  (3),  were 
both  cues  since  the  New  Rules.  In  Todd  v. 
Robinson,  in  the  Exchequer,  Michaelmas 

(1)  7  Term  Rep.  205. 

(2)  8  Dowl.  P.C.  425. 

(3)  Ibid.  160. 
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term  1 845  (4),  this  very  point  waa  argued, 
and  the  rule  to  change  the  venue  set  aside 
without  any  undertaking  being  entered  into. 
That  was  an  action  by  a  mariner  for  wages, 
under  a  contract,  which  was  not  signed  till 
the  ship  was  out  at  sea. 

Patteson,  J. — All  the  cases  referred  to 
except  the  last  may  be  distinguishable. 
Clementson  v.  Newcome  was  a  case  of  libel, 
and  Dawton  v.  Bowman  a  case  in  which 
there  was  one  count  on  a  bill  of  exchange  ; 
in  which  cases  the  Courts  do  not  allow  the 
venue  to  be  changed  without  special  cir- 
cumstances, and,  therefore,  those  were  cases 
in  which  the  venue  never  ought  to  have 
been  changed  at  all.  But  the  other  is  a 
case  in  which  they  do  allow  it,  and  the  only 
objection  to  the  rule  is  said  to  have  been, 
that  the  aflSdavits  stated  that  which  was  not 
bne.  I  will  consult  the  Barons  of  the 
Exchequer  as  to  that  case  before  I  decide. 
I  would  by  no  means  be  understood  to  say, 
that  when  the  venue  admits  of  change  upon 
the  common  affidavits,  a  mere  contradiction 
of  those  affidavits  would  be  sufficient  to 
bring  back  the  venue.  But  where,  as  here, 
in  consequence  of  the  cause  of  actioA  having 
arisen  abroad,  the  plaintiff  cannot  comply 
with  the  rule  of  court  by  undertaking  to 
give  material  evidence  in  any  county,  I  ^ink 
the  rule  ought  to  be  made  absolute. 
On  a  subsequent  day  (Nov.  28), 
Patteson,  J.  said — I  have  consulted  the 
Barons  of  the  Exchequer,  and  find  that  the 
case  of  Todd  v.  Robinson  has  been  cor- 
rectly stated,  and  therefore  there  must  be  a — 

Rule  absolute. 


1846  (  ItACKHAM,    DULY   AUTHORIZED 

Nov    1*9-    ^        "*      NOMINATION     OP     THE 

Dec   17*   J      "'"HOP     OP    NORWICH,   ». 

(.        BLUCK,  CLERK. 

Prohibition — Clergyman— Penalties  for 
Non-residence,  Proceedings  for — Statutes 
14-2  Fict.  c.  106.  ss.  32,  114;  8  4-4 
Vict.  c.  86.  s.  23. 

A  suit  was  instituted  by  the  nominee  of 
the  bishop  duly  authorized,  in  the  Consistory 
Court,  to  recover  from  a  clergyman  one- 

(4)  Not  reportad. 


third  of  the  profits  of  his  benefice  on  account 
of  his  non-residence  thereon,  being  the 
penally  imposed  by  the  statute  1^2  Vict, 
c.  106.  s.  32.  The  proceedings  were  re- 
gularly taken  in  pursuance  of  that  statute. 
The  decree  of  the  Consistory  Court  pro- 
nounced that  the  defendant  was  rector  of  the 
rectory  and  parish  church  of  W,  being  law- 
fully instituted  and  inducted  thereto;  and 
that  by  non-residence  he  had  forfeited  one- 
third  part  of  the  annual  value  of  the  benefice 
of  fV,  and  condemned  him  in  the  payment  of 
such  third  pari,  S^c.  with  costs,  the  amount 
of  such  third  part  of  the  annual  value  of  his 
said  benefice  and  of  such  costs  to  be  ascer- 
tained in  the  usual  manner  by  the  registrar 
of  the  Court. 

The  sentence  was  confirmed  on  appeal,  in 
the  Arches  Court  and  in  the  Privy  Council. 
On  subsequent  motion  for  a  prohibition  to 
the  Consistory  Court  against  proceeding 
further  in  the  suit, — Held,  in  accordance 
with  the  decision  of  the  Arches  Court  and 
the  Privy  Council  upon  the  same  poiutt 
which  had  been  raised  in  the  appeal  before 
them,— first,  that  this  was  not  a  criminal 
proceeding  within  the  S  ^  i  Vict,  c,  86. 
s.  28,  and  therefore,  that  it  was  unnecessary 
that  the  conditions  precedent  for  a  criminal 
pvoceeding  according  to  that  statute  should 
hove  been  fulfilled ;  secondly,  that  it  suffi- 
ciently appeared  that  the  defendant  held  a 
benefice  with  cure  of  souls ;  thirdly,  that  the 
sentence  was  not  illegal,  for  directing  the 
amount  of  the  third  part  of  the  anntto^  valme 
of  the  benefice  to  be  ascertained  by  thv 
registrar. 

This  was  a  suit  instituted  in  the  Consia- 
torial  Court  of  the  Bishop  of  Norwich,  in 
September  1843,  to  recover  one-third  of 
the  profits  of  a  benefice  claimed  from  the 
defendant  on  account  of  his  non-residence 
therein.  The  proceedings  were  instituted 
in  pursuance  of  the  statute  1  &  2  Vict, 
c.    106.(1).     The  suit  was   proceeded  in 

(1)  Section  32.  of  that  lUtote  enaota,  "That 
every  spiritual  person  holding  any  benefice  iball 
keep  residence  on  his  benefice ;  and  if  any  such 
person  shall  without  any  auch  licenoa  or  exemp- 
tion as  is  in  thia  act  allowed  for  that  purpose,  or 
unleaa  be  ahall  be  rasident  at  soma  other  banefiee 
of  which  he  may  be  poasessed,  absent  himself  from 
such  benefice  for  any  period  exceeding  the  spaoe  of 
three  months,  together,  or  to  be  accounted  at  several 
times  in  any  one  year,  he  shall,  whan  snoh  abaeoce 
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aecoidiog  to  the  forms  and  rules  of  the 
Contiatory  Court,  and  in  July  1844,  the 
Judge  of   the    Court    pronounced  judg- 
nent,  decreeing,  "  That  Uie  Reverend  John 
Bluck,  being  a  priest  or  minister  in  holy 
orders  of  the  Church  of  England,  for  two 
yean  and  upwards  last  past  hath  been  and 
now  is  rector  of  the  rectory   and  parish 
ehnreh  of  Walsoken   aforesaid,  and  hath 
been  thereto  r^htly  and  lawfully  instituted 
tnd  inducted.     And   we  also  pronounce, 
decree,  and  declare  that,  according  to  the 
Inr&l  proo£i  made  before  us  in  this  cause 
as  aforesaid,  the  Rev.  John  Bluck  neither 
banag,  aa   appears,  any  such  licence  or 
exemption  from  residence  upon   his   said 
benefice  as  is  allowed  in  the  act  of  parlia- 
ment  aforesaid,    nor    being    resident,   as 
appears,  upon  any  other  benefice  whereof 
he  was  possessed,  did  absent  himself  from 
his  said  benefice  of  Walsoken  for  a  period 
exceeding  three  months  and  not  exceeding 
six  monUis,  of  and  in  the  year  beginning 
and  ending,  respectively,  the    1st  day  of 
January  and   the  31st  day  of  December 
1842,  to  wit,  from,  on,  or  about  the  29th 
day  of  August  to  the  said  Slst  day  of 
December  of  the  said  year.     Wherefore,  and 
by  reason  of  the  premises,  we  decree  and 
declare,  that  the  said   Rev.   John   Bluck 
ought  to  be  pronounced  to  have  forfeited 
oae-third  pert  of  the  annual  value  of  his 

•lun  exceed  three  months  and  not  exceed  six 
■oiith«,  forfeit  one- third  part  of  the  annual  value 
of  the  boicfioe  from  vbieh  be  shall  ao  absent  him- 
aJf,"  &c 

Section  1 1 4.  enacts,  "  That  all  peoaltiea  and  forfei- 
tana  which  shall  be  incurred  under  this  act  by  nay 
■jnritoal  person  holding  a  benefice,  shall  and  may  be 
Satd  for  and  recovered  in  the  court  of  the  bi^op 
•f  the  diOGcse,  in  which  ancdi  benefice  is  situate, 
sod  by  aome  peraon  duly  authorized  for  that  pur- 
poee,  by  each  bishop,  by  writing,  under  hia  band 
and  lei],  and  in  no  other  court,  and  by  or  at  the 
isataaee  of  no  otfaer  peraon  whatever ;  and  that  the 
psyaasat  of  every  aoeh  pensky  or  forfaitare,  to> 
|<*her  with  the  reaaonabla  expense  incurred  in 
rseovadng  the  same,  shall  and  may  be  enforced  by 
■antiaa  and  sequestntion  ;  and  that  it  shall  and 
■By  be  lawfol  for  aoeh  bishop  by  any  order  mads 
Ar  tkas  pwrpoae,  in  writing,  under  his  hand  and 
aaal,  to  ba  registered  in  the  registry  of  the  diocese, 
*Uch  the  registrar  ia  hereby  required  to  do,  to 
"  t  tlist  evwy  ancb  penalty  or  forfeiture  so  reco- 
I  as  afeteeaid,  and  which  ahall  not  have  been 
■iA  te  whole  or  in  part,  or  so  much  thereof  aa 
■at  have  been  remitted,  ahall  be  applied  to- 
a  th*  saneDtation  or  improvement  of  such 
r  oftbe  house  of  residence  thereof, or  of 
Slf  tfdtaboQdiafs  or  appurtenances  thereof." 


benefice  of  Walsoken  aforesaid.  And  we 
do  by  these  presents  so  pronounce  accord- 
ingly ;  and  we  do  by  these  presents  condemn 
him,  the  said  Rev.  John  Bluck,  in  the  pay- 
ment of  such  third  part  of  the  annual  value 
of  his  benefice  of  Walsoken  aforesaid, 
together  with  the  reasonable  expense  in- 
curred by  or  on  behalf  of  the  said  Matthew 
Rackham,  in  the  recovery  of  the  same  in 
this  cause;  the  amount  of  such  third  part  of 
the  annual  value  of  his  said  benefice  of 
Walsoken,  and  of  such  reasonable  expense, 
to  be  ascertained  in  the  usual  and  accus- 
tomed manner  by  the  registrar  of  our  said 
Court;  and  we  do  compel  him,  the  said 
Rev.  John  Bluck,  to  the  due  payment  of 
the  said  amount  so  ascertained  of  such 
third  part  and  expenses,  by  this,  our  defini-. 
tive  sentence  or  final  decree,  which  we  give 
and  promulge  by  these  presents." 

Against  this  decree  the  defendant  appealed 
to  the  Court  of  Arches,  who,  in  May  1846, 
gave  judgment  affirming  the  decree.  On 
appeal  against  this  judgment  to  the  Judi- 
cial Committee  of  the  Privy  Council,  the 
defendant,  as  in  the  Court  of  Arches,  urged 
and  relied  upon  the  same  objections  which 
afterwards  fi>rmed  the  ground  of  his 
application  for  a  prohibition.  The  Privy 
Council,  in  May  1846,  overruled  all  the 
objections,  dismissed  the  appeal,  and  re- 
mitted the  cause  to  the  Consistorial  Court 
at  Norwich. 

In  Trinity  term  last  (June  11th),  Sir  F. 
KeUy  (Solicitor  General),  upon  affidavits 
of  the  preceding  facts,  and  that  the  next 
court  to  be  held  at  the  Consistorial  Court  of 
Norwich  would  be  on  the  l&th  of  June; 
and  that  the  defendant  believed  that  the 
registrar  would  proceed  to  ascertain  the 
amount  of  the  third  part  of  the  annual 
benefice;  and  that  the  said  bishop  and 
vicar  general  or  his  surrogate  would  pro- 
ceed to  enforce  the  said  sentence  and  the 
finding  of  the  registrar,  obtained  a  rule, 
calling  on  Rackham,  the  Bishop  of  Nor- 
wich, the  vicar  general  and  official  principal, 
and  the  registrar  of  the  Consistorial  Court, 
to  shew  cause  why  a  prohibition  should  not 
issue  to  prohibit  the  said  Court  from  further 
proceedings  in  the  suit. 

Against  this  rule.  Sir  J.  Jervit  C Attor- 
ney General),  and  Couch  shewed  cause 
(Nov.  19). 

^iV  F.  Thesiger  and  Bramteellvenhetai 
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in  rapport  of  iU  The  argnmenU  suffi- 
ciently appear  from  the  judgment  of  the 
Court. 

The  following  authorities  ¥rere  referred 
to: — Burgess  y.  Bmrifess{2),  Chick  y. 
RamsdaU(9),  Ray  t.  Sker»ood{4),  Duke 
«/  Portland  t.  Bimgham{S),  4  Black. 
Com.  808,  Ex  parte  SnufOt  (6),  h  re  ike 
Dean  of  York  (1). 

Cur.  adw.  vuU. 

The  judgment  of  the  Court  was  now 
delivered  by — 

LoKD  Denmak,  C.J. — This  was  a  suit  in 
the  Conristory  Court  of  the  Bishop  of  Nor- 
wich, to  recoTer  one-third  of  the  profits  of 
a  benefice  claimed  from  Mr.  BInek,  on 
account  of  his  non-residence  thereon.  The 
sentence  was  i^ainst  him  in  that  court, 
and  that  sentence  was  confirmed  on  appeal 
in  the  Arches  Court  and  in  the  Privy 
Council.  The  defendant  now  moves  for  a 
prohilntion  on  three  gronnds :  first,  that  this 
was  a  criminal  proceeding  within  the  3  &  4 
Vict.  e.  86.  s.  3S,  and  that  the  conditions 
preoedentforaoiminal  proceeding,  according 
to  that  statute,  were  not  fulfilled  ;  secondly, 
that  it  did  not  sufficiently  appear  that  Mr. 
Blnck  held  a  benefice  with  cure  of  souls ; 
thirdly,  that  the  definitive  sentence  was 
illegal,  becanse  the  bishop  deputed  the 
registrar  to  ascertain  the  amount  of  one- 
thud  of  the  annual  value  of  the  benefice, 
whereas  he  ought  to  have  adjudicated 
thereon  hinMelf.  As  to  the  first  ground,  it 
appears  there  are  two  kinds  of  proceeding 
in  the  Ecclesiastical  Court,  viz.  civil  and 
criminal ;  the  one  by  a  party  interested,  in 
form  by  libel,  where  the  judgment  is  for 
his  benefit,  and  is  enforced  by  monition  and 
sequestration :  diis  is  a  civil  suit.  The 
other  is  by  any  stranger,  in  form  by  pro- 
moting the  office  of  Judge  by  articles,  and 
the  judgment  is  for  poial  consequences 
against  the  defendant  pro  salute  animte 
and  deprivation:  this  is  a  criminal  suit, 
— and  the  suit  in  question  is,  according  to 
these  tests,  dvfl,  and  not  criminal.     It  is 

(2)  1  Ha^.  Cooa.  Rep.  38«. 
(8)  I  Curt.  84. 

(4)  1  Ibid.  178. 

(5)  1  Com.  Rep.  1S7,  1S9. 

(6)  2  Cr.  H.  &  R.  748 ;  «.  e.  5  Law  J.  Rep. 
(■.s.)  Ezcb.  33. 

(7)  2  Q.B.  Rep.  1 ;  ■.  c  10  Uw  J.  Ren.  (n.s.) 
Q.B.  306. 


instituted  not  by  any  stranger,  but  by  a 
party  who  may  be  said  to  have  an  interest, 
viz.,  by  the  nominee  of  the  bishop,  who  is 
to  recover  money  which  the  bishop  may  by 
special  order  direct  to  be  laid  out  for  the 
improvement  of  the  benefice,  tho  lesidenoe 
house,  or  building  (s.   114)  ;    and  who  is 
in  efiect  a  trustee  for  this  purpose.  The 
proper  mode  of  proceeding  is  decided,  by 
the  tribunals  who  are  to  dedde  on  questions 
of  procedure,  to  be  by  monition  and  libel, 
instead  of  citation  and  articles,  and  this 
decree  is  for  a  given  amount  of  value,  to  be 
enforced  by  monition    and    sequestration 
only,  and  not  for  any  penal  consequences 
to  be  enforced  by  censure  and  dejMrrvation. 
The  course  of  legislation  against  non-resi- 
dence indicates  that  it  is  a  ravil  proceeding. 
The  penalties  given  by  81  Hen.  8.  e.  IS, 
57   Geo.  3.  e.  99,  and  1  &  8  Vict.  e.  106. 
s.  1 1 7-  as  against  unbeneficed  clerks  are  all 
recoverable  by  civil  proceeding  in  the  courts 
of  law.     The  action  of  debt  for  a  penalty 
against  a   beneficed   clerk  is  taken  avray, 
and   this   proceeding    in   the  ecclesiastical 
courts  is  substituted  by  1  ft  2  Viet.  c.  106. 
s.   114,   because   the   ecclesiastical  profits 
were  to  be  taken  and  applied  to  ecclesiasti- 
cal purposes,  and  a  temporal  court  is  not 
adapted  for  sudi  a  purpose;  but  though  the 
tribunal  is  altered,  the  nature  of  the  pro- 
ceeding is  the  same.     The   condition   re- 
quired by  3  &  4  Vict.  e.  86.  for  a  criminal 
proceeding  against  a  deik  in  holy  orders 
would  be  superfluous,  in  respect  of  a  charge 
of  non-residence,  as  that  is  specific  in  its 
nature,  and  capable  of  easy  ascertainment 
by  the  bishop  without  the  aid  of  a  commis- 
sion to  inquire.      Secondly,  it  is  contended 
that  the  all^ation   "that    Mr.   Blnck    is 
rector  of  the  rectory  and  parish  church  of 
Walsoken,   being  rightihlly  and  lawfully 
instituted  and  inducted  thereto,"  does  not 
shew  him  to  have  cure  of  souls.     It  is 
difficult  so  to  construe  those  words  as  not 
to  include  a  cure  of  souls,  but  the  objection 
has  been  considered  in  die  appropriate  tri- 
bunal for  putting   a  construction  on  this 
form  of  pleading,  and  has  been  there  over- 
ruled, on   the  ground,  that  the  words  in 
question  did  allege  a  cure  of  souls;  and 
certainly  in  this  stage  of  the  proceedings, 
we  ought  not  to  issue  our  prohibition  upon 
the  footing  of  an  objection  merely  in  the 
nature  of  a  special  demurrer.     Thirdly,  it 
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M  contended,  that  the  definitive  sentence  is 
illegal  in  deputing  the  registrar  to  ascertain 
the  value,  instead  of  the  bishop  ascertaining 
it  himself  and  stating  it  in  his  sentence. 
Bat  it  has  been  answered  in  the  Privy 
Cooncfl,  that  according  to  the  practice  of 
the  Consistory  Conrt,  the  registrar  under 
tins  sentence  would  inquire  and  report  to 
the  bidiop,  and  that  the  amount  so  ascer- 
tsioed  by  him  would  not  be  taken  without 
the  order  of  the  bishop.  The  form  of  the 
decree,  directing  Uie  amount  to  be  ascer- 
tsined  in  the  usual  manner,  is  consistent 
with  this  practice.  And  the  affidavit  on 
which  the  motion  is  founded  prays  a  pro- 
hibition, lest  the  registrar  should  proceed  to 
inqniie  and  report  to  the  bishop,  and  lest 
the  bishop  should  proceed  to  enforce  pay- 
ment The  objection  fails  both  because  it 
is  founded  on  a  mistake  of  facts,  and 
because  it  relates  to  a  rule  of  practice.  The 
rale,  therefore,  must  be  discharged,  and, 
having  been  obtained  after  sentence  in  the 
Conrt  below  and  the  appellate  courts,  with 
costs. 

Suie  diicharged. 


1846 
Dec. 


16.     \ 
.4.    J 


BA1M  BRIDGE     V.     LAX     AND 
OTHERS. 


Pleading  —  Accord  and  Satitfaetion — 
Tnuerte — Material  Issve. 

Where  to  an  action  of  tretfass  the  defen- 
dant pleaded  an  agreement  for  the  mutual 
rdinquithment  of  all  disputes,  ^c,  and  for 
the  pagment  bg  the  defendant  to  the  plaintiff 
tfil.,  a*  a  satitfaetion  and  discharge  of  all 
claims  bg  the  plaintiff  against  the  defendant, 
and,  amongst  other  things,  of  the  damages 
tuttaimed  bg  the  plaintiff,  bg  reason  of  the 
treapattet  in  the  declaration  mentioned,  and 
amerred,  that  in  pursuance,  ^c,  the  disputes 
were  mmtuallg  relinquished,  and  the  51.  paid 
at  latisfaetion ;  and  the  plaintiff,  bg  his 
repUeaUon,  traversed  the  agreement  onlg : — 
MM,  that  the  replication  tendered  a  mate- 
e,  and  teas  properlg  pleaded. 


Trespass  for  breaking  and  entering  a 
dwelling-house  of  the  plaintiff. 

Pleas— Fint,  not   guilty,  by    statute; 


second,  that  after  the  committing  of  the  said 
trespass,  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  divers  disputes  and 
differences,  and  mutual  claims  and  demands, 
existed  between  the  plaintiff  and  the  said 
defendant  John  Bourne,  and  the  same  in- 
cluded, amongst  other  things,  the  claims, 
damages,  and  rights  ofaction  of  the  plaintiff 
in  respect  of  the  said  alleged  trespasses  in 
the  declaration  mentioned ;  and  for  putting 
an  end  to  the  same,  it  was  then  agreed  by 
and  between  the  plaintiff  and  the  said  defen- 
dant John  Bourne,  that  the  said  disputes, 
differences,  claims,  and  demands  should  be 
mutually  relinquished  and  forgiven,  and 
that  the  said  defendant  John  Bourne, 
should  pay  and  deliver  to  the  plaintiff  a 
certain  sum  of  money,  to  wit,  the  sum  of 
5^,  as  a  final  settlement  and  full  satisfac- 
tion and  discharge  of  all  the  claims  of  the 
plaintiff  against  the  said  defendant  John 
Bourne,  and,  amongst  other  things,  of  all 
damages  whatever  sustained  by  the  plaintiff 
by  reason  of  the  trespasses  in  the  declara- 
tion mentioned,  and  that  afterwards,  in 
pursuance  of  the  said  agreement,  to  wit,  &c., 
and  before  the  commencement  of  this  sut, 
the  said  disputes,  differences,  claims,  and 
demands  were  mutually  relinquished  and 
forgiven,  and  the  said  defendant,  John 
Bourne,  did  then  and  before  the  commence- 
ment of  this  suit  pay  and  deliver  to  the  said 
plaintiff  the  said  sum  of  money,  to  wit,  5/., 
as  a  final  settlement  and  ftill  satisfaction  and 
discharge  of  all  claims  of  the  plaintiff  against 
the  said  defendant  John  Bourne,  and, 
amongst  other  things,  of  all  damages  what- 
ever sustained  by  tiie  plaintiff  by  reason  of 
the  trespasses  in  the  declaration  mentioned, 
and  the  said  plaintiff  did  then  and  before 
the  commencement  of  this  suit  accept  and 
receive  from  the  defendant,  John  Bourne, 
as  such  settlement,  satisfaction,  and  dis- 
charge as  aforesaid,  the  said  money  so  to 
the  plaintiff  paid  and  delivered  as  aforesaid. 
Verification. 

Replication — That  it  was  not  agreed  by 
and  between  the  plaintiff  and  the  said  defen- 
dant John  Bourne,  that  the  said  disputes, 
differences,  claims,  and  demands  should 
be  mutually  relinquished  and  forgiven,  and 
that  the  defendant  John  Bourne,  should 
pay  and  deliver  to  the  plaintiff  a  certain 
sum  of  money  as  a  final  setUement  and  full 
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tatisfoction  and  discharge  of  all  claims  of 
the  plaintiff  against  the  said  defendant,  and, 
amongst  other  things,  of  all  damages,  &c., 
concluding  to  the  country.     Issue  thereon. 

At  the  trial,  before  Cresswell,  J.,  at  the 
Summer  Assizes  for  Yorkshire,  in  1845, 
the  jury  found  a  verdict  for  the  plaintiff 
upon  both  the  issues.  In  the  following 
Michaelmas  term  a  rule  was  obtained,  calling 
upon  the  plaintiff  to  shew  cause  why  a 
repleader  should  not  be  awarded. 

Watson  shewed  cause.  —  The  traverse 
taken  is  correct  in  point  of  pleading.  The 
substance  of  the  plea  is  the  agreement,  and 
the  plea  goes  on  to  allege  that,  in  pursuance 
of  the  agreement,  the  sum  mentioned  in  the 
plea  was  paid.  If  the  agreement  is  traversed 
the  whole  foundation  of  the  defence  relied 
on  fails,  and  it  is  quite  unnecessary  to  tra- 
verse the  payment  of  the  money.  Suppose, 
instead  of  declaring  on  an  indebitatiu  count 
for  goods  sold  and  delivered,  a  plaintiff 
expanded  the  facts  on  the  record,  and  stated 
an  agreement  to  sell  the  defendant  certain 
goods,  &c.,  and  afterwards  delivered  them, 
would  not  a  plea  traversing  the  agreement 
be  an  answer  to  the  action  7  An  instance 
is  given  in  Bro.  Abr.  pi.  179,  tit. '  Traverse 
per  sans  ceo,'  and  in  the  Year  Book,  4  H.  7. 9, 
where  Brian,  C.J.  lays  it  down,  that 
where  accord  and  satisfaction  is  pleaded, 
the  plaintiff  may  traverse  either  the  accord 
or  the  satisfaction.  In  Peytoe's  case{\). 
Lord  Coke  says,  in  a  note,  "Noia,  that  the 
best  and  most  secure  form  of  pleading  an 
accord,  is  to  plead  it  by  way  of  satisfaction, 
and  not  by  way  of  accord."  (He  was  then 
stopped.) 

Granger  and  Rete,  contra. — ^The  repli- 
cation takes  issue  on  an  immaterial  allega- 
tion, and  the  Court  will  therefore  award  a 
repleader — Gordon  v.  EUis(i).  The  allega- 
tion of  the  accord  is  mere  inducement,  and 
there  is  a  distinct  allegation  of  an  acceptance 
in  saUsfaction. 

[WiGHTMAN,  J. — If  the  acceptance  were 
traversed,  the  agreement  would  he  ad- 
mitted.] 

The  plea  amounts  to  this,  that  the 
damages  are  satisfied,  after  a  statement  of 

( 1)  9  Rep.  80. 

(2)  7  Man.  &  Gr.  607 ;  8.  c.  UUw  J,  Rep.  (n.s.) 
C.P.  179. 


preliminary  matter.  The  plaintiff,  by  hist 
replication,  admits  that  he  has  been  satis- 
fied, but  not  in  the  manner  mentioned  in 
the  plea ;  but  that  is  not  material  if  he  has 
been  satisfied. 

[Patteson,  J. — But  on  the  face  of  the 
plea  the  payment  is  not  made  in  satisfaction. 
The  fallacy  is  in  supposing  it  can  mean  that, 
independently  of  the  agreement.] 

Pleas  of  this  sort  were  formerly  framed 
as  pleas  of  accord,  and  execution  and  per- 
formance. 

[WioHTUAN,  J. — But  the  satisfaction  or 
execution  must  always  be  taken  with  refer- 
ence to  the  accord,  and  must  always  mean 
performance  of  that.] 

In  Hardman  v.  BeUhotue  (3),  there  was 
no  mention  in  the  plea  of  any  previous 
accord.  If  the  agreement  can  be  traversed, 
it  may  also  be  avoided,  and  it  might  be 
replied  that  the  agreement  had  been  aban- 
doned. If  the  averment  of  the  agreement 
was  immaterial,  the  plaintiff  cannot,  by  any 
traverse,  put  it  in  issue — Thurman  v.  fViii 
(4)- 

Lord  Denman,  C.J. — It  is  quite  clear 
that  the  agreement  is  made  parcel  of  the 
satisfaction,  and  is  properly  put  in  issue  by 
the  replication. 

Patteson,  J. — It  is  impossible  to  sepa- 
rate the  agreement  to  take  a  certain  thing 
in  satisfaction  from  the  giving  the  thing  in 
satisfaction.  If  there  was  no  such  agreement 
the  plea  is  answered. 

Coleridge,  J. — ^The  mere  payment  ia 
nothing  as  respects  the  plea,  unless  it  point* 
to  something,  in  respect  of  which  the  plea 
alleles  it  to  have  been  paid. 

WioHTMAN,  J.  —  The  performance  is 
pleaded  in  pursuance  of  a  previous  accord. 
Surely  that  makes  the  accord  material  and 
important.  The  distinction  is  pohited  out 
in  Peytoe's  ease. 

Rule  discharged. 

(S)  9  Mee.  &  Wel».  596 ;  s.  c  U  Uw  }.  Rep. 
(N.s.)  Ezcb.  135. 
(4)  U  Ad.  &  £1.  463. 
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LANE  «.  HORtOCK. 


BUL  COCKT. 

1846. 
June  10. 
November  25. ) 

Usury — Warrant  of  Attorney — Security 
of  Land— Judgment— Z  ^  3  Viet.  e.  37. 

A  loan  npon  the  discount  of  bills,  payment 
of  which  it  secured  by  a  warrant  of  attorney, 
aatkarizing  the  entering  up  of  immediate 
judgment,  vkieh  may  ultimately  be  a  charge 
*po»  land,  under  14-2  Fiet.  e.  110.  «.  19, 
isnata  loan  or  forbearance  upon  the  security 
of  land,  vithin  the  meaning  of  the  proviso 
it  34- 3  Viet,  c.  37.  «.  1. 

A  rule  bad  been  obtained  in  this  case, 
calling  upon  the  plaintiflT  to  shew  cause 
why  tbe  warrant  of  attorney  and  judgment 
tkneon,  and  all  subsequent  proceedings, 
should  not  be  set  aside  on  tbe  ground  of 
■tnry.  It  appeared  by  the  affidavits  that 
tbe  defendant  was  possessed  of  landed  pro- 
perty to  a  considarable  amount,  which  was 
b  mortgage,  and,  being  unable  to  pay  tbe 
nterest  of  tbe  mortgage,  he  applied  to  the 
plaintiff,  to  whom  he  was  already  indebted, 
to  discount  some  bills  for  him ;  that  the 
plaintiff  required  to  see  the  rental  and 
tahution  of  the  defendant's  property,  and 
alio  the  incumbrances  upon  it,  and  the 
jndgments  which  had  been  entered  up 
gainst  bim ;  and  after  this  had  been  fur- 
nished him,  he  agreed  to  discount  two  bills 
fat  500f.  each,  at  three  months,  upon 
having  a  warrant  of  attorney,  upon  which 
judgment  might  be  entered  up  immediately 
and  registered  ;  and,  accordingly,  gave  the 
defendant  800/.  for  the  two  bills.  The 
warrant  of  attorney  authorized  the  imme- 
diate entering  up  of  judgment ;  and  the  de- 
feazance  stated  that  it  was  to  secure  money 
advanced  or  to  be  advanced  upon  bills, 
and  that  execution  should  not  issue  until 
the  bills  were  dishonoured  and  remained 
orer-due. 

Knowles  and  Corrie  now  shewed  cause. 
— The  case  of  fVithey  v.  Gillard,  before  the 
full  Court,  in  Hilary  term,  1842,  and  a 
note  of  which  is  in  the  Legal  Observer, 
(vol.23.p.237,)decidedthispoint.  The  only 
difference  between  that  case  and  the  present 
is,  that  it  is  here  more  clearly  shewn  that 
the  bills  were  the  principal  security  ;  for  as 
appears  by  the  affidavits,  all  the  defendant's 


land  was  mortgaged,  and  be  had  only  an 
equity  of  redemption  in  it.  The  Court,  in 
that  case,  refused  a  rule  to  set  aside  the 
judgment  entered  up,  upon  the  ground  that 
it  is  not  sufficient  that,  by  the  operation  of 
law,  the  lands  may  ultimately  become 
charged ;  it  must  be  a  security  immediately 
charging  the  lands,  in  order  to  bring  it 
within  the  proviso  of  2  &  3  Vict.  c.  37.  s.  1, 
which  exempts  from  the  operation  of  that 
statute  "  a  loan  or  forbearance  of  money, 
upon  security  of  any  lands,  tenements,  or 
hereditaments,  or  any  estate  or  interest 
therein."  Here  the  defendant  had  only  an 
equitable  estate  at  the  most,  and  the  real 
security  consisted  of  the  bills,  for  no  'exe- 
cution could  issue  until  the  bills  were  dis- 
honoured. To  hold  that  this  transaction  was 
within  the  usury  laws  would  be  to  defeat 
the  object  of  the  legislature,  for  it  is  impos- 
sible to  conceive  a  security  which  may  not 
ultimately  become  a  charge  upon  land  by 
the  operation  of  law.  The  case  of  Connop 
V.  Meaks^X)  shews  the  way  in  which  the 
Courts  are  inclined  to  deal  with  such  sta- 
tutes as  the  present ;  there  the  Court  ex- 
tended the  provisions  of  3  &  4  Will.  4. 
c.  98.  B.  7,  which  exempts  bills  and  notes 
from  the  usury  laws,  to  warrants  of  attorney 
giveii  ta  Secure  the  payment  of  those  bills. 
Berrington  v.  Collis(i)  will  be  relied  on 
by  the  other  side ;  but  there  the  facts  being 
disputed  between  the  parties,  and  the  Court, 
placed  by  consent  in  the  situation  of  a  jury, 
thought  that  the  lease  which  had  been  de- 
posited was,  in  fact,  the  principal  security, 
and  that  the  loan  was  not  made  upon  the 
bills ;  and  that,  therefore,  the  transaction 
was  not  protected  by  the  1  Vict.  c.  80.  s.  1, 
the  act  then  in  force.  A  judgment  might 
always  become  a  charge  on  the  land,  as 
well  before  the  sUtute  1  &  2  Vict.  c.  110, 
as  since — Brace  v.  Duchess  of  Marlborough 
(3).  If  this  transaction  is  illegal,  when 
does  it  become  so  ?  When  the  warrant  of 
attorney  is  first  given,  or  when  judgment 
is  entered  up,  or  not  till  the  judgment  is 
registered,  or  when  proceedings  against  the 
land  are  commenced  ?    The  cases  under  the 

(1)  2  Ad.  &  El.  326 ;  s.  e.  (aa  ~  v.  Yates)  4  Uw 
J.  Rep.  (n.s.)  K.B.  67. 

(2)  6  Biog;.  N.C  832:  s.c.  8  Law  J.  Rep.  (n.8.) 
C.P.  176. 

(3)  2  P.  Wma.  491. 
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18  Elix.  c.  20.  (4)  are  analogous  to  this. 
Under  that  statute  the  incumbent  of  a  be- 
nefice is  prevented  from  charging  it ;  and 
\rhere  parties  have  charged  their  benefices 
with  annuities,  and  given  warrants  of  attor- 
ney for  collateral  security,  the  Courts 
have  refused  to  set  aside  the  judgment  en- 
tered up,  under  the  warrant  of  attorney, 
unless  it  clearly  appears  upon  the  face 
of  it  that  it  was  intended  to  charge  the 
benefice — Colebrook  v.  Lay  ton  {5),  Flight 
V.  Salter  (6),  Sakmarshe  v.  Hewitt  (J), 
Aberdeen  v.  Neu>laHd{JS>). 

Sir  F.  Kelly  (Sol.  Gen.)  and  BoviU, 
cpntri. — The  true  question  is,  whether  in 
truth  and  in  fact  it  was  or  was  not  the  in- 
tention of  these  parties  thfrt  a  charge  upon 
the  land  should  be  created.  If  such  was  the 
intention  at  the  time,  then  it  is  within  the 
proviso,  and  cannot  be  defeated,  because 
particular  words  have  not  been  used. 
In  Beete  v.  Bidgood{9)  Lord  Tenterden 
says,  it  is  our  duty  to  look  not  at  the  form 
and  words,  but  the  substance  of  the  trans- 
action—  Floyer  v.  Edwards  (10).  The  affi- 
davits clearly  shew  that,  at  the  time  of  this 
transaction,  the  parties  had  in  view  a  secu- 
rity on  the  land,  otherwise  why  should  the 
plaintiff  have  insisted  upon  seeing  the  rental 
and  incumbrances,  and  the  amount  of  judg- 
ment debts ;  and  why  should  he  have  sti- 
pulated that  the  judgment  should  be  en- 
tered up  and  regietered  ?  It  would  be  a 
good  judgment  for  all  purposes  of  execu- 
tion, and  acts  as  a  lien  on  the  land  without 
being  registered ;  but,  by  being  registered 
it  becomes  by  1  &  2  Vict.  c.  1 10.  s.  19,  a 
charge  upon  the  land.  In  Rolletton  v. 
Morton  (11),  which  was  a  case  under  3  & 
4  Vict.  c.  105.  s.  22,  the  Irish  statute 

(4)  "  An  act  touching  leases  of  benefices  and 
other  ecclesiastical  liTingi  with  care,"  the  latter 
part  of  the  first  section  of  which  enacts,  "  that  all 
charginga  of  sach  benefices  with  cure  hereafter 
with  any  penaion,  or  with  anj  profit  out  of  the 
same  to  be  yielded  or  taken,  hereafter  to  be  made, 
other  than  rents  to  be  reserved  upon  leases  here- 
after to  be  made,  according  to  the  meaning  of  this 
act,  shall  be  utterly  void." 

(5)  4  B.  &  Ad.  578 ;  s.  c.  2  Uw  J.  R«>.  (h.s.) 
K.B.  95. 

(6)  I  Ibid.  673 ;  s.  e.  9  Law  J.  Rep.  K.B.  67. 

(7)  1  Ad.  &  EL  812;  s.e.  8  Uw  J.  Rep.  (na) 
K.B.  188.  i~v      / 

(8)  4  Sim.  281. 

(9)  7  B.  &  C.  453  i  a.  c  6  Law  J.  Rep.  K.B.  35. 

(10)  Cowp.  112. 

(11)  1  Dru.  &  War.  195. 


which  corresponds  to  the  English  statste 
1  &  2  Vict.  c.  110,  Lord  Chancellor  Sugden 
says,  "We  are  no  longer  dealing  with  a 
general  lien,  but  with  a  specific  incum- 
brance." Collinson  v.  Pa<er  (12)  shews 
the  effect  of  a  judgment  under  the  Statute 
of  Mortmain,  9  Geo.  2.  c.  36,  and  Bluuden 
V.  Desart{lS)  its  effect  upon  a  solicitor's 
lien.  This,  at  least,  is  clear,  that  the  plaintiff 
advanced  money  at  60  per  cent.,  and  baa 
got  a  charge  upon  the  lands ;  this  is  clearly 
usurious  under  the  statute  of  Anne;  and 
the  onus  of  shewing  the  validity  of  the 
transaction  rests  on  the  other  ude.  That 
the  defendant  had  only  an  equitable  inter- 
est in  the  land  can  make  no  difference; 
the  proviso  speaks  of  "  any  itUerett"  and 
this  applies  as  well  to  equitable  as  legal 
interest — Hodgkinton  v.  Wyatt{l4:).  Then 
as  to  the  analogy  drawn  from  cases  under 
the  13  Eliz.  c.  20  :  that  statute  avoids  only 
the  charge  upon  the  benefice — Sloane  v. 
Pachnan^Xb),  and  not  the  contract  to  pay 
the  annuity ;  and,  therefpre,  the  warrant  of 
attorney  would  be  good,  unless  the  purposo 
appeared  upon  the  face  of  it,  vi^ereas  the 
statute  of  Anne  avoids  the  contract. 

Cwr.  adv.  vuU. 

WioHTMAN,  J. — The  defendant  in  this 
case  obtained  a  rule  to  shew  cause  why  the 
warrant  of  attorney,  and  the  judgment 
which  had  been  obtained  upon  it,  and  the 
subsequent  proceedings,  should  not  be  set 
aside,  on  the  ground  of  usury.  The  alleged 
usury  was  committed  on  the  discount  of 
some  bills ;  and  no  question  was  made  but 
that  the  transaction,  in  respect  of  which  the 
warrant  of  attorney  was  given  would  be 
usurious,  under  the  12  Anne,  s.  2.  c.  16; 
and  it  was  contended  for  the  defendant  that 
the  plaintiff  was  not  entitled  to  the  benefit 
of  the  2  &  3  Yict.  c.  37.  s.  1,  because  the 
loan  and  forbearance  were  upon  the  security 
of  lands,  tenements,  and  hereditamenta, 
within  the  meaning  of  the  proviso  in  that 
section.  It  was  said  that  the  giving  of  a 
warrant  of  attorney  was  in  effect  giving  a 
security  upon  lands,  as  judgment  might  be 

(12)  2  Rnss.  &  M.  344;  t.  c.  9  Lsw  J.  Rep. 
Chano.  158. 

(13)  2  Dm.  &  W.  405. 

(14)  4 Q.B.  Rep. 749; s.o.  ISUw  J.  R«>.(n.s.) 
Q.B.  54. 

(15)  1  Dowl.  8c  L.  <S2;  s.  c.  12  Uw  J.  Ben. 
(H.S.)  Ezch.  428. 
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entered  up  upon  it  immediately,  which 
would,  under  the  1  &  2  Vict.  c.  110.  s.  18, 
when  duty  entered  under  section  19.  of  that 
itatnte,  be  a  charge  upon  the  land  of  the 
defendant.  It  appears,  I  think,  pretty 
eleaily  upon  the  affidavits,  that,  though 
tiie  loan  was  secured  by  bills,  the  plaintiff 
would  not  have  made  it,  unless  he  had 
tscertained  that  the  defendant  was  possessed 
of  landed  property,  nor  unless  the  defendant 
eonsoited  to  give  the  warrant  of  attorney 
in  question,  which  authorized  the  entering 
ap  of  a  judgment  immediately,  with  a  stay 
of  execution  until  de&ult  in  pa3rment  of 
the  biUs  of  exchange.  I  am  of  opinion  that 
dns  wsmnt  of  attorney  was  not  a  security 
■pen  lands  within  the  meaning  of  the  pro- 
viso in  the  2  &  8  Vict.  c.  27.  s.  1,  for 
dxtog^  the  judgment  which  might  be  en- 
toed  np  by  virtue  of  the  warrant  of  attorney 
B^t  be  a  charge  upon  the  land,  the  war- 
nat  of  attorney  itself  contained  no  reference 
wfaatevK  to  the  land,  but  merely  authorised 
jodgmat  to  be  entered  up  immediately. 
It  could  hardly  be  contended  that  if  an 
sctioa  had  been  brought  upon  the  bills, 
and  the  plaintiff  had  forborae,  upon  receiv- 
ing a  cognovit,  authorizing  immediate  judg- 
ment, with  stay  of  execution,  the  case  was 
within  the  proviso,  and  the  forbearance 
upon  the  security  of  land.  Some  cases  as 
to  the  chai^ng  of  ecclesiastical  benefices 
were  cited — Colebrook  v.  Laylon,  Salte- 
marthe  v.  Hewitt,  and  some  others ;  but 
the  result  of  them  appeared  to  be,  that 
nnless  a  warrant  of  attorney  appears  upon 
the  face  of  it  to  be  given  to  charge  a  benefice, 
it  is  not  void  by  the  statute  of  the  13  Eliz. 
c.  20.  The  terms  of  that  statute  are,  more- 
over, different  from  those  of  the  proviso  in 
question.  It  was  further  contended  for  the 
defendant,  that  if  the  object  of  the  plaintiff 
was  to  evade  the  law  restrictive  of  usury, 
the  transaction  would  be  invalid ;  but  the 
question  turns  not  upon  the  construction  of 
the  12th  of  Anne,  c.  16,  which  makes  all 
shifts  and  contrivances  whereby  usurious 
interest  may  be  obtained  illegal,  but  upon 
the  terms  of  the  proviso  in  the  2  &  3  Vict, 
c.  27.  s.  1,  which  excludes  from  the  benefit 
of  that  act  the  loan  or  forbearance  of  money 
upon  the  security  of  land.  Under  that  latter 
set,  if  the  loan  or  forbearance  be  not  upon 
the  security  of  land,  the  rate  of  interest  is 
■ounaterial ;  and  if  the  loan  be  not  actually 
New  Ssaiu,  XVI.— aS. 


made  upon  the  security  of  hmd  the  intention 
of  the  parties  is  of  no  importance.  Upon  the 
whole,  I  am  of  opinion  that  a  loan  upon  the 
discount  of  bills,  payment  of  which  is  se- 
cured by  a  warrant  of  attorney,  authorizing 
the  entering  up  of  immediate  judgment,  is 
not  a  loan  or  forbearance  upon  the  secu- 
rity of  land,  within  the  meaning  of  the  pro- 
viso in  the  act  2  &  3  Vict.  e.  37,  which 
contemplates,  as  it  appears,  some  direct  and 
immediate  security  upon  the  land.  I  am 
fortified  in  this  view  of  the  case  by  the 
opinion  expressed  by  my  Brother  Patteson, 
in  a  case  of  WUkey  v.  GiUard,  decided  in 
Hilary  term,  1842,  much  relied  upon  in 
the  argument,  but  not  to  be  found  in  any 
of  the  reports,  though  a  short  abstract  is 
given  in  a  work  call^  the  Legal  Observer, 
and  which,  I  believe,  to  be  correct.  The 
rule  therefore,  I  think,  ought  to  be  dis- 
charged. 

Rule  ditcharged. 


u 


THB  QUEEN  V.  UOUSLEY. 


1846 
May 

Quo  Warranto— Office  of  a  Private 
Nature —  Charity, 

I*  1556  certain  lamdi  were  demud  by  Sir 
J,  P.  to  trutteea,  for  the  purpose  of  pro- 
tiding  a  weekly  aliowance  and  almshousea 
for  six  poor  mm  of  the  parish  of  E ;  and 
also  for  finding  a  schoohnasier,  who  was  to 
preach  twice  a  year  in  the  parish  church  of 
E.  By  charter  of  King  James  I.  the  hos- 
pital and  school  were  incorporated  by  the 
name  of"  the  master,  schoolmaster,  Sfc.  of  Sir 
J,  P,"  and  the  charity  and  the  appointment 
of  master  was  subsequently  regulated  by  a 
private  act  of  parliament : — Held,  that  an 
information  in  the  nature  of  a  quo  warranto 
would  not  lie  in  respect  of  the  office  of 
master. 

A  rule  had  been  obtained  calling  on  the 
Rev.  W.  Mousley,  clerk,  to  shew  cause  why 
an  information,  in  the  nature  of  a  quo  war- 
ranto,  should  not  be  exhibited  against  him, 
to  shew  by  what  authority  he  claimed  to  be 
master  of  the  hospital  and  free  school  of 
Sir  John  Port,  Knt,  in  Etwall  and  Repton, 
otherwise  called  Reppington,  of  the  founda- 
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tion  of  the  said  Sir  John  Port,  on  various 
grounds,  mentioned  in  the  rule(l). 

It  appeared,  by  the  affidavits,  that  Sir 
J.  Port,  of  Etwall,  in  the  county  of  Derby, 
Knt.,  by  his  will,  dated  the  9di  of  Mardi 
1556,  directed  that  six  of  the  poorest  <tf 
Etwall  parish  should  have  weekly,  for  ever, 
twenty  pence  a  piece,  besides  lodging,  in  an 
almshouse  to  be  built  near  the  churchyard 
of  Etwall !  and  that  the  money  so  to  be 
paid  to  the  poor  aforesaid  should  be  received 
out  of  lands  and  tenements  devised  by  him. 
And  the  testator  devised  various  estates  to 
trustees,  upon  condition  to  find  a  person 
qualified  to  keep  a  free  grammar  school  in 
Etwall  aforesaid,  or  Repton,  in  the  county 
of  Derby.  And  the  testator  gave  directions 
concerning  the  master  and  usher,  and  their 
salaries ;  also  concerning  "  the  rule  of  the 
said  school,  and  the  putting  in  of  the  said 
schoolmaster  and  usher ;"  and  directed  that 
the  master  should  be  a  Master  of  Arts,  and 
a  preacher  of  (Jod's  holy  word,  and  should 
preach  twice  in  the  year  in  the  parish  church 
of  Repton  aforesaid. 

By  a  charter,  dated  the  12th  of  June  of 
the  I9th  King  James  I.,  after  reciting 
{inter  alia),  "  that  in  accomplishment  of 
some  part  of  the  said  will  a  hospital  had 
been  bnilt  at  Etwall,  in  which  six  poor 
people  had  for  many  years  been  maintained 
and  relieved,  and  that  a  free  school  had  been 
built  at  Repton,"  it  was  granted  "  that  for 
ever  thereafter  there  should  be  within  the 
■aid  parish  of  Etwall  one  hospital  for  the 
maintenance  of  poor  people,  and  within  the 
parish  of  Repton  one  fi-ee  grammar  school," 
which  were  to  be  called  "  the  Hospital  and 
Free-School  of  Sir  J.  Port,  Knt.,  in  Etwall 
and    Repton,   aliai    Reppington,   of   the 

(1)  The  pHndpal  were  the  following  r—Tbat  ha 
wsa  not  doly  elected  or  appointed  maeter ;  that  bis 
appointment  waa  improperly  made ;  that  there  was 
no  meeting  of  the  parties  entitled  to  appoint  him 
•oorened  and  held  preriona  to  hia  appointment ; 
that,  (oeh  peraons  amounting  to  the  namber  of 
three,  one  of  the  two  persona  (that  ia  to  aay.  Sir 
John  Gerard,  in  the  said  affidavits  mentioned)  who 
joined  in  the  appointmeot  of  the  aaid  William 
Moualey,  waa  then,  and  at  the  time  of  the  said 
appointment,  and  atill  ia,  a  peraon  profaaaing  tlis 
Roman- Catbolio  laligioD,  and  a  Papiat,  and  inca- 
pable of  making  or  joining  in  such  an  appointment ; 
and  bis  appointment  waa,  therefore,  void,  and  waa 
objected  to,  and  not  eonaented  to  by  the  aaid 
Marquia  of  Hnatinga,  the  peraon  baring  the  right 
of  aucb  appointment. 


foundation  of  the  smd  Sir  J.  Port ;"  and 
the  said  hospital  and  school  were  to  oonsirt 
of  "one  master,  one  schoolmaster,  two 
ushers,  twelve  poor  men,  and  foiur  pow 
scholars;"  and  they  and  their  successors 
were  constituted  "  one  body  corporate  and 
politic  in  deed  and  in  name,  by  the  name  of 
master,  schoolmaster,  ushers,  poor  men, 
and  poor  scholars,  of  the  Hospital  and  Free 
School  of  Sir  J.  Port,  Knt.,  in  Etwall  and 
Repton,  alioM  Reppington,  of  the  feunda* 
tion  of  the  said  Sir  J.  Port."  And  ia  order 
that  the  revenues  of  the  charity  might  h* 
carefully  disposed,  it  was,  by  the  said  char- 
ter, ordained  that  there  should  be  one  or 
more  governors  of  the  hospital  and  school, 
who  should  have  power  to  correct  and 
reform  abuses,  and  to  m^e  laws  for  the 
well  governing  of  the  said  master,  &c.,  and 
of  their  lands,  &c.  And  it  was  by  the  said 
charter  ordained,  that  after  the  decease  of 
Sir  John  Harpur,  Knt.  (who  was  thereby 
appointed  the  first  and  tiien  present  gover- 
nor and  superintendent),  Henry  Eail  of 
Huntingdon,  Philip  Lord  Stanhope,  and 
Sir  Thomas  Gerard,  and  their  several  heirs 
for  ever,  should  be  governors  and  supetin- 
tendenta  of  the  said  hospital  and  school, 
with  power  for  them  and  their  heirs,  "  or 
the  greater  number  of  them"  (aftw  the 
decease  of  the  said  Sir  J.  Harpur),  to  elect, 
nominate,  and  appoint  any  fit  person  or 
persons  to  be  master  of  the  said  hospital, 
and  schoolmaster  and  ushers  of  the  said 
school. 

By  the  act  regulating  the  above  charity 
(5  Geo.  4.  c.  xxxviii.),  after  setting  forth 
the  will  of  Sir  J.  Port,  and  the  charter  of 
King  James  I.,  it  is  recited,  "  that  the 
Most  Hon.  Francis  Rawden,  Marquis  of 
Hastings,  George  Earl  of  Chesterfield  (an 
infont  of  the  age  of  nineteen  years,  or 
tiiereabouts),  and  Sir  William  Gerard,  Bart., 
were  the  respective  heirs-at-law  of  the  said 
Henry  Earl  of  Huntingdon,  Philip  Lord 
Stanhope,  and  Sir  T.  Gerard,  Bart.,  named 
in  the  said  charter,  and  as  such  were  the 
hereditary  and  acting  govwnors  of  tiie  said 
hospital  and  free  school ;"  and  it  was  (tnter 
alia)  enacted  as  follows  (section  19) :—' 
"And  be  it  further  enacted,  that  all  the 
afiaiis  and  concerns  of  the  master,  school- 
master, ushers,  poor  men,  and  poor  scholars, 
of  the  said  hospital  and  free  school,  and 
their  successors,  and  all  matters  and  things 
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relatiog  to  their  posseauons  and  revenues, 
diall,  widiout  prejudice  to  the  powers  and 
prinleges  of  the  governors  for  the  time 
bong  of  the  said  hospital  and  free-school, 
be  Cram  time  to  time  managed,  transacted, 
sad  oonducted  at  a  general  meeting,  to  be 
called  *  The  Court  of  Manners;'  the  mem- 
bers whereof  shall  consist  of  the  master, 
idioolaaaster,  and  udiers  for  the  time  being 
of  the  said  hospital  and  free-school,  and  the 
three  ancienteat  poor  men  for  the  time  being 
sf  the  said  hospital ;  and  the  court  of  mana- 
gns  diall  be  held  at  Repton,  otherwise 
Repfwigton,  aforesaid,  and  shall  be  called  at 
any  time  by  the  roaster  for  the  time  being 
of  the  said  hospital,  he  giving  seven  days' 
notice  in  writing  to  all  the  members  thereof, 
sad  qtedfying  in  such  notice  the  business 
intended  to  be  transacted  at  the  meeting  so 
called ;  and  such  of  the  members  of  the  said 
court  as  shall  be  assembled  at  any  one 
eoort,  or  the  major  part  of  them  so  assem* 
Ued,  shall  be  competent  to  transact  all  the 
business  for  the  transaction  of  which  such 
court  shall  be  called." 

Section  20.  "  And  be  it  further  enacted, 
that  in  eaae  the  heirs  of  the  said  Henry 
Earl  of  Huntingdon,  Philip  Lord  Stanhope, 
and  Sir  T.  Oerard,  respectively,  or  any  of 
them,  shall  at  any  time  or  times  hereaAer 
be  under  the  age  of  twenty-one  years,  or 
under  any  other  legal  disability  whatsoever, 
then,  and  in  every  such  case,  the  jgruardian 
or  guardians,  &c  of  such  person  smdl  have 
and  exercise  all  the  powers  and  authorities 
af  a  governor  or  governors  of  the  said 
hospital  and  free  school,  as  fully  and  efifec- 
toally  as  the  person  in  whose  behalf  he, 
ibe,  or  they  is  or  are  hereby  authorized  to 
act  as  aforesaid,  could  or  might  have  had 
and  exercised  if  not  under  age,  &c. 

It  farther  i^peared,  from  the  a£Sdavits, 
that  in  October  1842  the  mastership  became 
vacant,  by  the  death  of  Dr.  Sleath,  and 
that  the  governors  at  that  time,  under  the 
piovinons  of  the  act  of  parliament,  were  the 
late  Marquis  of  Hastings,  the  Earl  of  Ches- 
tetfidd,  mi  Sir  J.  Gerard.  The  defendant 
was  ^ipointed  under  an  instrument  of  ap- 
pointnent,  signed  by  Lord  Chesterfield  and 
Sr  J.  Gerard,  at  different  times,  no  meeting 
tt  Am  gp^emon  having  been  convened,  and 
tha  Morquda  at  Hastings  not  concurring  in 
taek  appcnntnient.  Sir  J.  Oerard  is  a 
*^"nnnff  Catholic 


The  present  application  was  made  at  the 
instance  of  the  guardians  of  the  infant  Mat-  ■ 
qnis  of  Hastings. 

Sir  F.  Kelly,  Clarke,  Serj.,  and  Peacock, 
shewed  cause,  in  Hilary  and  Trinity  terms, 
1845.-— There  is  a  preliminary  objection  te 
titB  present  proceedings.  A  quo  warranto 
does  not  lie  for  such  an  office  as  that  held 
by  the  defendant.  The  power  of  tlie  Court 
to  issue  a  gao  warranto  depends  upon  the 
statute  9  Anne,  c.  20.  s.  4.  "The  said 
offices  and  fhinchises"  spoken  of  in  that 
section,  are  those  specifically  mentioned  in 
tiie  preamble  to  tiie  statute,  viz.,  "  the 
offices  of  mayors,  bailiffii,  portreeves,  and 
other  offices  within  cities,  towns  corporate, 
and  places  in  England  and  Wales."  These 
are  tdl  offices  of  a  public  nature,  and  to 
them  only  a  quo  warranto  is  applicable.  But 
this  is  a  private  charitable  foundation,  an 
eleemosynary  corporation — The  King  v. 
the  Matter,  ^e.  of  St.  Catherine's  Hall  {2). 
The  right  of  appointment  to  the  office  of 
master  is  in  the  governors,  who  are  private 
persons.  That  office  is  in  no  way  connected 
with  any  public  right  or  tnist— ^Ae  King 
V.  Ogden  (3).  There  has  been  no  usurpa- 
tion of  the  rights  of  the  Crown —  The  King 
V.  Shepherd  (4),  The  King  v.  Ramsden  (5), 
The  King  v.  Hanley  (6).  Further,  even  if 
a  quo  warranto  lies  in  this  case,  it  is  in  the 
discretion  of  the  Court  to  grant  or  refuse  it 
—The  King  v.  Danes  (7),  The  King  v. 
Marten  (8),  The  King  v.  Sargent  {9),  The 
King  v.  Parry  (10),  The  King  v.  the  Cor- 
poration of  the  Bedford  Level{  1 1).  And  the 
Court,  in  its  discretion,  will  refuse  it,  the 
appointment  of  the  defendant  having  taken 
place  in  the  lifetime  of  the  Marquis  of  Hast- 
ings, who,  for  fifteen  months,  took  no  pro- 
ceedings to  dispute  its  legality. 

[They  then  proceeded  to  answer  the  ob- 
jections raised  to  the  validity  of  the  appoint- 
ment ;    but  as  the  judgment  of  the  Court 

(2)  4TennR(ip.  233. 

(3)  10  B.  &  C.  233. 


(4)  4TrrnRep.  381. 


Ad.  &  EL  436  -,  s.  c.  6  Law  J.  Rep.  (h.8.) 
M.C:72. 

(6)  Ibid.  463,  n. 

(7)  1  W.  Black.  634}  s.  c  4  Burr.  1962,  2022, 
2120. 

(8)  Ibid. 

(9)  S  Term  Rep.  466. 

(10)  «Ad.8t  F.I.  810. 

(11)  6  East,  3S6. 
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proceeded  entirely  upon  the  prelimfaraiy 
question,  as  to  whether  a  quo  warranto  was 
applicable  to  such  a  case,  the  rest  of  the 
argument  is  omitted.] 

Sir  F.  Thetiger  (SoUeitor  Qeneral), 
Whitehurtt  and  Oaie,  contra. — Eren  if  it 
be  doubtful  whether  a  quo  warrafsto  lies,  the 
Court  will  grant  it,  because  it  is  open  to  tbe 
defendant  to  raise  the  point  by  writ  of  error 
—yThe  King  t.  Highnmre  (12) ;  whereas,  if 
it  be  refused,  the  applicant  has  no  other 
remedy  whatever.  The  Court  of  Chancery 
cannot  interfere.  This  Court,  therefore, 
will ;  and  though  it  may  be  true  that  no 
precedent  precisely  in  point  can  be  found, 
the  Court  will,  in  their  discretion,  for  the 
purposes  of  justice,  create  one.  The  aigo- 
ment  on  the  other  side  proceeds  on  the 
assumption  that  a  quo  warranto  did  not  lie 
before  the  statute  9  Anne,  c.  20 ;  but  infor- 
mations in  the  nature  of  a  quo  warranto 
existed  before  the  statute  of  Anne,  and  may 
stiU  be  granted  independently  of  that  statute. 
They  cited  2  Kf/don  Corporations,  416,  The 
King  v.  Daubeng  (13),  4  &  5  W.  &  M. 
c.  18,  Ibbot3on'$  ease  (14),  The  King  v.  the 
Corporation  of  Carmarthen  (15),  The  King 
T.  the  Matter  and  Fellowt  of  St.  Catherines 
Hall,  The  King  t.  Gregory  (16),  The  King 
▼.  Walluin),  The  King  v.  M'Kag  (18), 
TheKingv.Ogden,TheKingy.Attwoodll9), 
Selwgn's  Nisi  Prius.  tit.  '  Quo  Warranto," 
The  King  v.  Beedle  (20).  The  Court  has 
never  reftised  a  quo  warranto  in  any  case  in 
which  it  has  been  shewn  that  there  was  a 
franchise  derived  from  the  Crown.  But  it 
is  not  confined  to  such  cases  only.  In  Com. 
Dig.  •  Quo  Warranto'  (A),  it  is  said,—"  It 
lies  where  any  new  jurisdiction  or  pubUc 
trust  is  executed  without  authority,  although 
it  is  no  usurpation  upon  any  franchise  of 
the  Crown." 

[Pattkson,  J. — Your  argument  would 
go  the  length  of  shewing,  that  wherever 
there  is  a  charter,  and  an  office  held  under 
it,  quo  warranto  wUI  lie.     Would  it  lie  to 

(12)  6  B.  &  Aid.  771. 

(18)  2Stn.  1196  ;  s.  e.  I  Bott  P.L. 847, pL  8S8. 

(H)  Cu.  Temp.  Hurdir.  261. 

(16)  2  Burr.  869;  s.o.  I  W.  Black.  187. 

(16)  4TermRep.  233,11. 

(17)  6  Ibid.  875. 

(18)  £  B.  &  C.  641 :  ■.  0. 4  Uw  J.  Rep.  K.B.  37. 

(19)  4  B.  8i  Ad.  481 1  t.o.  2  Uw  J.  Rep.  (a.*.) 
K  B  67 

(20)  3  Ad.  &  El.  467. 


the  Bank  of  England  f  Is  there  in  dte  pr»< 
sent  ease  anything  which,  under  the  will  of 
Sir  J.  Port,  the  parties  could  not  do,  withoat 
the  oonaent,  or  even  against  the  will  of  tbe 
Crown?] 

The  charter  is  more  extensive  than  the 
will.  Both  the  will  and  the  charter  an 
recited  in  the  act  5  Oeo.  4.  c  xxxviii.  The 
lands  by  which  tbe  hospital  is  oidowed, 
could  not  be  held  except  under  die  powers 
given  by  the  Crown  in  the  diarter.  The 
master,  thersfote,  is  an  officer  to  wliom 
the  Cnnm,  by  the  charter,  has  given  the 
power  to  possess  the  lands.  Then,  to  the 
office  is  attached  the  prerogative  writ  by 
which  the  proper  exercise  of  that  office  is 
secured;  vis.,  the  writ  of  quo  warranto. 
This  is  a  trust  of  a  public  nature — fViUdnsom 
V.  Malin  (21),  The  King  v.  fmu(i2),  Th9 
Queen  v.  the  Govemtrs  of  the  DarUngtom 
School  (23).  The  lapse  of  time  since  the 
^pointment  is  no  answer  to  the  presmt 
application,  since  the  office  is  not  an  annnid 
one,  but  of  a  permanent  nature.  It  is  true, 
that  it  is  discredonary  with  the  Court  to 
grant  the  writ ;  but  where  the  right  of  a 
party  to  hold  an  <^ce  is  doubtful,  the  Court 
will  exercise  a  sound  discretion  by  issuing 
the  writ,  wh«i  the  objections  to  the  i^poist- 
ment  can  be  discussed  in  more  solemn  and 
regular  form. 

Cur.  adv.  oult. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Patteson,  J.  (84). — This  case,  which 
was  ai^ed,  in  the  absence  of  my  Loc<d, 
before  my  Brothers  Coleridge,  Wightmai^ 
and  mysd^  stood  over  in  consequence  of 
the  pendency  before  the  House  of  Lords  of 
the  case  of  The  Queen  v.  Darleg  (25),  in 
which  it  was  thought  probable  that  same 

(21)  S  Cr.  &  Jer.  686,  66fi ;  ■.  e.  1  Uw  J.  Rn. 
(li.t.)  Ezoh.  234w 

(22)  SAd.&£L613;  (.ceUwi.  Rep.  (M.S.) 
K.B.23. 

(23)  6  Q.B.  Rep.  682, 698:  s.e.MUwJ.Rep. 
(K.».)  Q.B.  67. 

(24)  Lord  Deninu,  C  J.  having  been  engaged  ia 
the  eaae  when  at  tbe  bar,  took  no  part  in  toe  argu- 
ment. 

(25)  Jodgmant  was  given  in  that  eat*  May  19. 
1846— See  12  a.  A  F.  520.  AU  tbe  antboritiM 
are  there  eonaidered ;  and  it  waa  there  held  that 
an  information  in  tbe  nature  of  a  fue  mnramto  wotild 
lie  againat  the  treaaurer  of  the  county  of  the  city  of 
Dublin. 
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pimcipiet  of  law  api^ioable  to  the  present 
cue  migbt  lie  laid  down.  That  case  haa 
not  yet  been  decided ;  but  it  cannot  affect 
th«  present,  inaamnch  aa  the  only  point 
contended  for  in  it  is,  that  an  office  of  a 
pnbUc  nature,  created  by  act  of  parliament, 
Bay  be  the  subject  of  proceedings  by  writ 
af  quo  warramte,  though,  strictly  speaking, 
dMfe  be  no  nsnrpation  upon  ihe  Crown. 
Ike  law,  dteiefore,  remains  precisely  as  it 
was  befine  as  to  offices  of  a  private  nature. 
Hen  the  oflSee  is  that  of  master  of  an  hos« 
pilal  firanded  by  a  private  individnal  by 
will,  baviog  no  public  duties  or  jurisdiction 
of  any  kind :  whidi  was  so  clear,  that  the 
learned  oounsel,  in  arguing,  were  obliged 
to  eontmd  that  a  provision  which  was  in 
the  will,  that  the  master  should  preach  a 
certain  number  of  sermons  in  the  parish 
chudi,  created  a  public  duty;  it  being 
obrions  that  the  founder  could  not  confer 
the  ri(^t  of  so  preaching  without  the  con- 
sent of  the  ecclesiastieal  authorities,  and 
that  the  public  had  nothing  to  do  with  it, 
or  any  r^ht  to  enforce  the  performance.  It 
is  true  ih»t  a  charter  was  obtained  firom  the 
down,  according  to  the  will  of  the  founder, 
in  ocder  to  incorporate  the  members  of  his 
ilMiadation ;  but  that  alone  is  quite  imma- 
teial,  aa  the  Crown  neither  added  anything 
to  the  foundation,  nor  reserved  to  itself  any 
eontronl  over  it.  An  act  of  parliament 
WIS  passed  in  modem  times  to  extend  this 
firandation,  and  to  make  some  alterations, 
which,  by  circumstances,  had  become  desir^ 
Me ;  hat  it  did  not  create  a  new  corpora- 
tioo,  nor  did  it  confer  any  jurisdiction  of  a 
publie  nature,  or  enjoin  any  duty  of  that 
sort.  We  are,  therefore,  dearly  of  opinion, 
that  the  writ  of  quo  warraHto  is  not  appH- 
cable  to  a  case  of  this  kind,  and  that  the 
nde  lor  granting  it  must  be  discharged. 
Rule  ducharged. 


1840.  \  THE  QUBKN  V.  TBK  INHABIT- 
NOT.  18.  /  AMTS  OF  ANDBB80N. 

Poor  Law—SeUlenunl— Office—Statute 
S  Witt.  4*  Mary,  e.  11.  «.  6. — /ippeal, 
Grmmdef. 

jt  frwmmi  of  appeal  ttated  that  the  pau- 
per kmd  for  many  years,  to  wit,  the  years 
18SS,  18SS,  aud  1834,  and  afterwards, 


tented  the  offices  of  attessor  and  eellector  of 
land  tax  and  assessed  taxes  in  the  parish  of 
C,  to  uhieh  offices  he  was  duly  and  legally 
appointed,  and  during  which  years  he  wot 
an  inhabitant  and  resident  in  the  said  parish 
of  C  :—Held,  sufficient,  as  shewing  a  settle- 
ment by  eerving  an  office  under  3  Will.  ^ 
Mary,  e.  11.  t.  6. 

[For  the  report  at  the  above  ease,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  25.] 


[J 


BMITB  V.  aOPPIR  AHD 
OTBEB8. 


1846. 

Dec, 
1847 
Jan.  18 

Highway  Act,  5^6  Witt.  4.  e.  50.— 
Surveyor  —  Public  Footway — Trespass- 
Notice  of  Action. 

The  members  of  a  board  for  repair  of 
the  highways  in  the  parish  of  B,  ha»ii^ 
resolved  that  the  surveyor  should  be  directed 
to  open  the  locus  in  quo  to  the  pubUc,  on  the 
suggestion  that  there  was  an  ancient  right  of 
footway  over  it,  the  surveyor  did,  in  pur» 
tuance  of  such  resolution,  remove  a  gale 
obstructing  such  supposed  right  of  footway. 
An  actum  of  trespass  being  brought  against 
the  members  of  the  board  and  the  surveyor, 
— Held,  that  they  were  entitled  to  twenty- 
one  days'  notice  of  action,  under  5^6  Will.  4. 
c.  50.  (.  109,  it  being  admitted  that  the  aet 
was  done  bon&  fide. 

Trespass  91*.  cl.  fr.,  and  for  breaking 
open  the  gates  and  trampling  down  the 
grass  of  the  plaintiff. 

Pleas — First,  not  guilty  (by  statute); 
second,  justification  under  a  public  right  at 
footway.  Replication,  traversing  the  right 
of  footway. 

At  the  trial,  before  Cresswell,  J.,  at  the 
Summer  Assizes,  for  Durham,  1835,  it  ap- 
peared  that  the  action  was  brought  against 
seven  defendants,  six  of  whom  were  mem- 
bers of  a  board  for  repair  of  the  highways 
in  the  parish  of  Bishop  Wearmouth,  formed 
under  the  provisions  of  5  &  6  Will.  4. 
c.  50.  8.  18,  and  the  remaining  defendant. 
Cox,  was  the  paid  surveyor  of  highways 
appointed  under  section  9.  The  plaintiff 
was  tenant  to  a  Mrs.  Reid  of  an  estate 
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called  ThornhiU,  through  which  it  waa  con- 
sidered, by  many  of  the  inhabitants,  that 
there  existed  a  public  right  of  footway,  from 
the  enjoyment  of  which  the  owner  of  the 
estate  had  for  several  years  excluded  the 
public. 

On  the  15th  of  July  1844,  there  was  a 
meeting  of  the  board,  at  which  all  the  de- 
fendants except  Cox  were  present,  and  the 
following  resolution  was  entered  into  by 
them  : — "  The  inhabitants  of  the  township 
of  Bishop  Wearmouth,  in  vestry  assembled, 
having  resolved  that  such  portion  of  the 
highway  rate  as  might  be  requisite  should 
be  applied  to  the  prosecution  or  defence  of 
any  action  which  might  arise  out  of  any 
proceedings  the  highway  board  might  con- 
sider necessary  to  adopt  for  restoring  to 
the  public  its  ancient  right  of  way  past 
ThornhiU,  and  having  instructed  the  h^h- 
vray  board  to  direct  their  surveyor  forth- 
widi  to  open  out  this  road  to  the  public. 
Resolved  that  it  is  the  duty  of  this  board  to 
direct  their  surveyor  to  obey  the  instructions 
of  their  constituents  (the  tate-payers),  who 
contribute  the  necessary  funds;  and  it  is 
therefore,  ordered  that  the  asistant  surveyor 
of  the  board  be,  and  he  is  hereby  directed 
to  open  out  the  road  through  ThornhiU 
past  Broadmeadows  to  the  public.  Re- 
solved that  the  clerk  communicate  the  above 
resolution  to  Mrs.  Reid,  and  request  to  be 
placed  in  communication  with  her  solicitor, 
on  the  subject ;  and  unless  suitable  arrange- 
ments be  made  for  opening  the  road  forth- 
with, it  is  ordered  that  on  Wednesday 
next  the  surveyor  open  the  same  and 
remove  all  obstructions  there  may  be  to  the 
enjoyment  of  the  road  by  the  pubUc."  No 
arrangement  having  been  made  with  Mrs. 
Reid,  the  defendant  Cox,  on  the  17th  of 
July,  proceeded  to  puU  down  a  gate  ob- 
structing the  footway,  and  the  action  was 
commenced  on  the  19tb.  At  the  trial,  the 
trespass  was  admitted ;  and  after  the  close 
of  the  plaintiff's  case  it  was  contended,  on 
the  part  of  the  defendants,  that  they  were 
entitled  to  a  verdict,  on  the  ground  that 
twenty-one  days'  notice  of  action  had  not 
been  given  pursuant  to  the  109th  section  of 
the  statute  5  &  6  WUl.  4.  o.  50.  The 
learned  Judge  reserved  the  point,  and  a 
verdict  having  passed  for  die  plaintiff, — 

IVaUoH,  in  Michaelmas  term,  1845,  ob- 


tained a  rule  nisi  to  enter  a  verdict  for  the 
defendants,  pursuant  to  the  leave  reserved. 

Knomla,  F.  Robinson  and  Heath,  shewed 
cause. — The  defendants  were  not  entitled  to 
notice.  There  is  no  provision  in  the  statute 
enabling  the  surveyor  to  open  a  footway, 
and  in  diis  case  there  had  been  a  non-user 
for  twenty-seven  years.  It  is  not  enough 
that  the  defendants  acted  bond  fide,  as  th^ 
could  have  had  no  reasonable  ground  for 
supposing  that  they  were  authorised  by  the 
act  of  parliament.  There  was  no  appU- 
cation  to  Justices  under  the  65th  sectioD, 
which  indeed  only  applies  to  hedges,  &c. 
growing  near  highways  which  are  not  dis- 
puted ;  and  it  was  not  pretended  that  the 
road  fell  within  the  provisions  of  the  69th 
section,  which  enables  the  surveyor  to  re- 
move trees,  &c.  firom  carriage-ways  or 
cart- ways. 

[Lord  Dknman,  C.J. — It  does  not  ap- 
pear that  any  facts  have  been  distinctly 
found  with  a  view  of  raising  a  question  of 
law,  and  the  opinion  of  the  jury  as  to  the 
bona  fide*  of  the  defendants  does  not  appear 
to  have  been  taken.] 

Assuming,  for  the  purpose  of  this  motion, 
that  the  defendants  acted  bond  fide,  it  must 
also  be  taken  that  they  were  completely  in 
the  wrong.  How  can  the  Court  see  that 
they  supposed  they  were  in  the  right ;  or, 
indeed,  how  is  such  an  inquiry  to  be  gone 
into  7  The  rule  is  laid  down  in  Cann  v. 
Clipperton  (1),  though  there  the  defendants 
were  held  entitled  to  notice. 

[Patteson,  J. — If  this  had  been  a  car- 
riage-way, the  69th  section  would  have 
applied.] 

[Coleridge,  J. — In  order  to  entitle  a 
party  to  notice,  he  need  not  shew  that  the 
statute  gave  him  authority  to  do  the  act. 
If  it  did,  he  would  be  justified  altogether.] 

[Lord  Denhan,  C.J. — In  many  cases 
an  important  distinction  has  been  drawn 
between  a  general  notion  of  what  a  party  is 
justified  in  doing,  and  a  belief  that  he  is 
acting  under  the  provisions  of  a  particular 
statute.] 

In  Cock  V.  L«onard{2),  Bayley,  J.  ob- 
serves, that  "  Where  an  act  of  parliament 

(1)  10  Ad.  &  El.  £82;  •.€.  8  Uir  J.  Rep.  (n.s.) 
Q.B.  268. 

(2)  6  B.  8t  C.  357 ;  «.  o.  6  Law  J.  Rep.  M.C.  99. 
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nys,  that  in  the  case  of  an  action  brought 
against  any  person  for  anything  done  in 
pursuance  or  in  execution  of  the  act,  the 
defendant  shall  be  entitled  to  certain  privi- 
leges, the  meaning  is,  that  the  act  alone 
thin  be  of  that  nature  and  description  that 
the  party  doing  it  may  reasonably  suppose 
that  the  act  of  parliament  gave  him  autho- 
rity to  do  it."  Here,  if  the  defendants 
bdJeved  they  were  right,  their  belief  was 
wild  and  groundless — Lidster  v.  Borrow 

(»)• 

[CoLEBiDOK,  J. — There  the  defendant 
firaded  he  filled  a  character  which  he  did 
not] 

lie  various  cases  which  have  been  de- 
dded  on  the  subject  of  notice  are  not  very 
leeoneileable,  and  the  words  used  in  the 
daoses  requiring  noUce  are  not  the  same  in 
eadi  ease ;  but  the  question  in  all  must  be, 
what  is  the  test  of  necessity  of  notice  ?  There 
csoDotwell  be  a  maid  fide  belief.  There  is 
a  large  class  of  cases  on  the  subject  which 
relate  to  magistrates  under  the  general 
statote  24  Geo.  2.  c.  44.  s.  1. — Briggt  v. 
£«fy»(4),  Wellerr.Toke{5),  Theobald 
V.  CricAwore  (6),  Wedge  v.  Berkeley  {1). 
Greenway  v.  Hurd(8i)  was  the  case  of  an 
excise  officer.  Pratt  v.  HiUman  (9)  and 
WeUgy.  0(fy(10)  arose  under  the  Build- 
ing Act,  which  is  of  difficult  interpretation. 
Buchey  v.  Sides {\\)  and  Reed  v.  Cvio- 
*eadow{\2),  where  a  construction  was  put 
on  a  dause  of  description  most  favourable 
for  the  defendants,  will  be  relied  on  by 
them ;  as  also  Rudd  v.  ScoH{\9),  in  which 
dw  question  of  bona  fidet  was  left  to  the 
jwy.  In  Hopkins  v.  Crove  (14),  the  mere 
bdief  that  he  was  acting  under  a  statute 
wu  held  not  to  entitle  a  defendant  to 
Mb'ce. 

(«)  9  Ad.  &  EI.  654;  s.e.8  Uw  J.  Rep.  (h.s.) 

Hen.  "  "■     ' 

(4)SH.BL1I4. 
(t)  9  Eut.  364. 
(«)  IB.&  AU.227. 

(7)  9  Ad.  &  El.  en ;  s.  e.  6  Uw  J.  Rep.  (ii3.) 
HC.  86. 

(s')4TenDR«p.  6SS. 

(9)  4  8.  &  C.  289 ;  ■.«.  S  Uw  J.  Rep.  K.B.  2S3. 

(10)  2  Cr.  M.  &  R.  ISSi  1.  e.  4  Uw  J.  Rep. 
(u.)  Exefa.  149. 

(11)  9B.&C.80«;t.e.8UwJ.Rep.K.B.71. 
(12}  8  Ad.  &  SL  661. 

(M)  2  Seo.  N.R.  631 ;  s.  e.  9  Lsw  J.  Rep.  (m.s.) 
JLC.97. 

(14)  4  Ad.  &  EI.  774 ;  s-e.  6  Urn  J.  Rep.  (m.s.) 
tR  147. 


[Patteson,  J. — In  that  case  the  statute 
could  not  apply  to  him.] 

But  he  might  well  think  it  did.  No  dis- 
tinction can  be  drawn  in  principle  between 
cases,  in  which  parties  erroneously  believe 
that  they  are  doing  that  which  the  statute 
authorizes  them  to  do  in  a  particular  cha- 
racter, and  those  in  which  they  erroneously 
believe  that  they  fill  that  character. 

[Patteson,  J. — But  there  are  cases  which 
draw  that  very  distinction,  such  as  BaUin* 
ger  v.  Ferris  (15).] 

This  statute  does  not  in  the  109th  section 
give  the  privilege  of  notice  to  any  class  of 
persons ;  it  is  general  with  respect  to  all 
persons  acting  under  the  authority  of  the 
act.  In  Hughes  v.  Bwskland  (16),  the 
question  of  bond  fide  belief  was  not  left  to 
the  jury,  but  the  Judge  directed  that  the 
defendants  were  entitled  to  notice.  ^imA 
v.  Green  (17)  is  in  favour  of  the  plaintiff. 
This  case  cannot  be  distinguished  in  prin- 
ciple from  The  fVilham  Navigation  Com- 
pany V.  Padley{l8). 

[Patteson,  J. — If  the  watchhouse  in 
that  case  had  not  been  affixed  to  the  free- 
hold, the  defendants  would  have  been 
justified.] 

There  is  good  reason  for  putting  a  strict 
construction  on  the  109th  section,  since 
the  same  state  of  facts  which  would  entitle 
the  defendants  to  notice  would  also  entitie 
them  to  a  verdict  on  the  merits. 

[Coleridge,  J. — That  is  not  clear;  the 
question  was  raised  but  not  decided  in 
Stamp  V.  Staeetland  (19).  There  would  be 
no  necessity  for  any  such  clause  to  justify 
a  party*  who  really  acted  under  the  autho- 
rity of  the  act.] 

[LoHD  Denman,  C.J. — The  statute  24 
Geo.  2.  c.  44.  appears  by  its  recital  to 
have  in  view  the  protection  of  Justices 
when  they  mistake  the  law — not  the  fact.] 

The  defendants  here  take  the  law  into 
their  own  hands,  and  in  the  resolution 
itself  no  reference  is  made  to  any  statute— 
Bartholomew  v.   Carter  (20),  ShatweU  v. 

(15)  1  Mee.  &  Wels.  628 ;  e.  e.  S  Law  J.  Rep. 
(v.!.)  M.C.  133. 

(16)  15  Uw  J.  Rep.  (N.S.)  Ezoh.  233. 

(17)  4  Biar.  N.C.  41 ;  •. «.  7  Uw  J.  Rep.  {n*.) 
C.P  88 

(18)  4  a  &  Ad. 69;  s.  e.  2  Uw  J.  Rep.  (na.) 
H.C.  29. 

(19)  14  Lsw  J.  Rep.  (h.s.)  M.C.  184. 

(20)  10  Uw  J.  Rep.  (M.S.)  C.P.  2S7. 
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Hall  (21),  Carjnte  v.  the  London  and 
Brighton  RaiUeay  Company  (22),  EUot  v. 
AUen{2i). 

Watson,  Granger,  and  Atherton,  contr&. 
— The  plaintiff  admits  that  the  defendants 
acted  bond  fide,  but  attempts  to  draw  a  dis- 
tinction between  their  bond  fide  construc- 
tion of  the  law,  and  their  bond  fide  belief  as 
to  the  &cts. 

[Lord  Denman,  C.J. — We  are  not  im- 
pressed with  the  soundness  of  that  distinc- 
tion.] 

Then  the  question  must  turn  on  the  con- 
struction of  the  act.  Large  powers  are  given 
to  the  surveyor:  by  the  7Srd  section  he 
may  remove  any  matters  or  things  placed 
on  a  highway  so  as  to  be  a  nuisance.  If 
that  section  applied  to  a  footway,  the  defen- 
dants would  not  need  the  privilege  of  notice; 
and  if  a  bar  or  other  obstruction  had  been 
placed  across  a  footway  dedicated  to  the 
public,  though  a  penalty  is  imposed  by  the 
72nd  section  against  the  person  placing  it, 
still  the  surveyor  might  well  consider  Urn- 
self  authorized  to  remove  it. 

[CoLXRiDOE,  J.  — If  this  had  been  a 
public  footway,  any  one  at  common  law 
might  have  removed  the  obstruction.] 

And  would  also  be  justified  under  the 
statute.  The  case  of  The  Witham  Naviga- 
tion Company  v.  Padley  does  not  apply. 
There  the  question  was,  what  the  surveyor 
could  justify  under  the  general  issue.  In 
Jones  V.  Gooday  (24),  which  in  principle  is 
like  the  present  case,  the  defendant  com- 
mitted the  trespass,  where  he  neither  acted 
in  the  character  of  a  commissioner  nor  pur- 
sued the  mode  pointed  out  by  the  act ;  and 
he  was  held  entitled  to  notice  under  a  clause 
rimilar  to  the  present.  The  only  case  which 
can  be  considered  opposed  to  the  defendants 
is  Cook  V.  Leonard ;  but,  in  that  case  the 
remarks  of  Bayley,  J.  are  certainly  not 
warranted  by  any  previous  decisions,  and 
have  been  expressly  dissented  from  in  the 
later  cases— Cann  v.  CUpperton. 

Cur.  adv.  vult. 


(21)  10  Mm.  &  Well.  62S ;  s.  e.  12  Uw  J.  Rap. 
(N.«.)  Bzob.  74. 

(22)  6Q.B.IUp.747iSX.lSLswJ.R«p.(H.s.) 
Q.B.  138. 

(23)  1  Com.  B.  Rap.  18;  «.  e.  14  Law  J.  Rep. 
(N.8.)  C.P.  I3«. 

(24)  9  He*.  &  Web.  736 ;  s.  c.  1 1  Uw  J.  Rep. 
(ha)  Eicb.  297. 


The  judgment  of  the  Court  was,  on  a  sub- 
sequent day,  delivered  by — 

Lord  Denuan,  C.J — This  was  an  action 
of  trespass  for  breaking  the  plaintiff's  gate. 
She  recovered  a  verdict  and  considerable 
damages.  The  defendants  claimed  a  nonsuit, 
because  no  notice  of  action  had  been  given, 
though  the  trespass  was  committed  (as  they 
contended)  in  pursuance  of  the  late  High- 
way Act,  though  not  strictly  justifiable 
under  its  provisions.  The  case  was  ren- 
dered quite  peculiar  from  an  admission  on 
all  hands,  at  the  trial,  that  the  defendants 
acted  bond  fide  in  committing  the  trespass. 
But  several  decisions  have  established  that 
bona  fides  is  not  alone  sufficient  to  bring 
a  case  within  the  privileges  of  such  an  act 
of  pariiament,  which  ought  not  to  be  ac- 
corded to  a  proceeding  which  the  Court 
deems  utterly  unreasonable  and  absurd; 
and  some  of  die  cases  have  said,  (properly, 
in  our  opinion,)  that  it  is  not  enough  for  a 
defendant  to  have  thought  generally  that 
he  possesses  the  power  to  do  what  was 
done :  he  must  also  think  that  it  was  done 
in  execution  of  some  particular  provision  of 
the  statute  which  apidies. 

We  are  of  opinion  that  in  this  case  the 
defendant  might  believe  that  he  was  acting 
in  execution  of  the  power  to  remove  ob- 
structions in  public  roads,  without  coming 
to  a  very  irrational  conclusion.  The  argu- 
ment against  it  is,  indeed,  founded  on  a 
specific  clause,  which  prescribes  a  difierent 
course  of  proceeding  to  this  end ;  but  we 
are  not  prepared  to  say,  that  officers  of  this 
description  are  bound  to  argue  on  a  com- 
parison of  various  clauses  in  a  long  act  and 
to  decide  correctly. 

We  think  that  clauses  that  confer  this 
privOege  ought  to  receive  a  liberal  constinc- 
tion,  because  officers  deserve  the  protecdon 
of  a  fiur  notice  of  the  ground  of  complaint 
when  they  act  bond  fide.  Compensation 
may  then  be  obtained  without  Airther  liti- 
gation ;  and  there  is  no  substantial  incon- 
venience in  requiring  the  party  aggrieved 
to  give  such  notice;  on  the  contrary,  he 
may  be  greatiy  benefited  by  the  result  just 
alluded  to. 

Rule  absolute,  for  entering  a  ver- 
dict for  the  defendant*. 
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60E  d.  DAVIBS  t).  DAVIES. 


Will — Evidence — Attestation  —  Signa- 
ture. 

A  miU  purported  to  have  been  made  m 
1828,  and  to  have  been  tigned  and  tealed 
bf  the  tettator,  in  the  pretence  of  A.  B, 
C.  D.  (a  markrman),  and  £.  F.  A.  B. 
and  E.  F.  mere  both  dead,  and  the  hand- 
writing of  E.  F.  ir<M  proved.  A  witneu  of 
the  same  name  as  C.  D.  mas  produced,  but, 
through  age  and  infirmity,  did  not  reeoUeet 
the  fact  of  his  having  attested  the  mill : — 
Held,  that  there  mas  sufficient  evidence  for 
a  jury  to  presume  the  &te  execution  of  the 

mm. 

Ejectment  for  lands  in  Radnorshire. 

At  the  trial,  befiwe  £olfie,  B.,  at  the  last 
•Miua  for  that  coonty,  it  appeared  that 
John  Daries,  by  his  will,  dated  the  10th  of 
December  1828,  devised  the  property  in 
qnetticm  to  William  Davies,  the  father  of 
the  lesaor  of  the  plaintiff,  and  his  heirs  for 
ever.  The  will  had  the  following  attesta- 
tioa:^ 

"  Signed,  sealed,  published,  and  declared 
by  the  above  John  Oavies,  a«  and  for  his 
hilt  will  and  testamoit,  in  the  presence, 
and  we  have  subacribed  onr  names  as  wit- 
Miies  thereto." 

"JohnDavies."  (l.8.) 
"ThomaaWataon." 
"  The  mark  of  +  John  Fhiilipa." 
"James  Watson." 

The  testator  died  in  1829 :  it  was  proved 
that  Thomas  Watson  and  James  Watson 
vere  both  dead,  and  the  signature  of  James 
Watson  was  proved  to  be  his  handwriting. 
An  old  man  ninety  years  of  age  was  then 
csUed:  he  waa  supposed  to  be  the  John 
PhilKpa  who  had  put  his  mark  as  attesting 
witaesi;  but  he  conld  not  remember  the 
cimunstance,  though  he  said  that  he  recol- 
lected the  teatator.  The  testator's  hand- 
wiitiBg  was  not  proved,  and  it  did  not 
appear  that  he  was  able  to  write,  or  had 
dvected  any  one  else  to  sign  for  him.  The 
body  of  the  will  was  in  the  handwritbg  of 
JaBMsWataon. 

Bolfe,  B.  left  it  to  the  jury  to  say  whe- 
•  diey  were  satisfied,  under  all  the  cir- 
nwMtapces,  that  the  will  was  signed  by 
I  Daviea,  or  some  one  else  by  his  au- 
M(v  StaiBs,  XVI.— aB. 


thority,  and  attested  by  three  witnesses: 
that  the  old  man,  John  Phillips,  might  be 
considered  as  dead,  and  that  they  must  be 
satisfied  that  he  had  put  his  mark  to  the 
will,  and  that  they  might  take  into  their 
cMisideration  the  circumstance  of  the  will 
having  been  undisputed  for  sixteen  years ; 
and  be  reserved  leave  to  the  defendant  to 
move  to  enter  a  nonsuit.  The  jury  having 
returned  a  verdict  for  the  lessor  of  the 
plaintiff,— 

Chilton  moved  for  a  rule  nisi  to  enter  a 
nonsuit,  pursuant  to  the  leave  reserved,  or 
for  a  new  trial,  on  the  ground  of  misdireo- 
tion.  In  Baker  v.  2>enwi^(l),  the  question 
was,  as  to  the  signature  of  the  testator.  In 
Harrison  v.  Harrison  (2)  it  was  held  that 
the  mark  of  an  attesting  witness  is  suffi- 
cient ;  but,  in  this  case,  there  was  no  evi- 
dence whatever  that  John  Phillips  made 
his  mark,  and  there  ought  to  be  no  doubt 
whether,  in  point  of  fact,  the  will  was  exe- 
cuted in  the  presence  of  all  the  subscribing 
witnesses — Doe  d.  Harborne  v.  Lewis  (JS), 
Doe  d.  Counsell  v.  Caperton  (^i),  Doe  d, 
Spilsburg  v.  Burdett(5). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was,  on  a 
subsequent  day,  deUvered  by — 

Lord  Dbmman,  C.J. — In  this  case  a  rule 
nisi,  to  enter  a  nonsuit,  or  for  a  new  trial, 
was  moved  for  on  the  ground  that  there  was 
no  evidence  to  be  left  to  the  jury  of  a  will 
being  attested  according  to  the  29  Car.  2.  c.  3. 
s.  5.  The  will  was  dated  in  1828,  and  ap- 
peared to  be  attested  by  three  witnesses ;  two 
of  them  were  dead,  and  their  hand-writing 
was  proved ;  the  third  witness,  named  John 
Phillips,  had  signed  with  a  mark  only,  and 
could  not  be  identified.  A  witness  was 
produced  of  that  name,  who  was  supposed, 
by  the  plaintiff's  lessor,  to  have  attested 
the  will,  but  he  was  in  extreme  old  age, 
and  had  no  memory  on  the  subject :  there 
was,  therefore,  no  direct  evidence  of  the 
handwriting  of  this  witness.  But  the  name 
of  John  Phillips  was  between  the  two  other 

(1)  8  Ad.  &  EI.  94 ;  s.  e.  7  Uw  J.  Rep.  (n.!.) 
Q.B.  137. 

(2)  8  Ves.  185. 

(3)  7  Car.  &  Pay.  574. 

(4)  9  Ibid.  112. 

(5)  4  Ad.  &  £1.  18;  «.  o.  6  Uw  J.  Rep.  (h.s.) 
K.B.  73. 
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names;  the  will  did  not  appear  to  have 
been  disputed  for  sixteen  years  after  the 
testator's  death ;  and  the  Judge  left  these 
and  other  circumstances  to  the  jury,  as  pre- 
sumptions that  the  will  had  been  properly 
attested,  and  the  jury,  accordingly,  so  found. 
We  are  of  opinion  that  the  direction  was 
right,  and  that  the  verdict  should  stand.  It 
has  been  decided  that  direct  evidence  of  all 
the  requisites  required  by  the  29  Car.  2.  is 
not  indispensable  to  prove  the  validity  of  a 
will,  and  that  the  attestation,  in  the  presence 
of  the  testator,  may  be  inferred  from  cir- 
cumstances— Croft  V.  Pawlet{6),  Hands  v. 
James  (7) ;  and  if  the  jury  may  infer  the  pre- 
sence of  the  testator  without  direct  evidence, 
we  see  no  reason  why  they  may  not  infer 
that  an  apparent  signature  was  real  and  not 
forged,  also  without  direct  evidence.  If  the 
law  were  otherwise,  many  wills  might  be 
defeated,  if  they  should  be  undisputed  until 
the  direct  witnesses  of  their  validity  should 
have  been  removed  by  time ;  on  the  other 
hand,  it  is  not  probable  that  the  jury  or  the 
Judge  would  dispense  with  the  production 
of  direct  evidence,  unless  the  omission  was 
satisfactorily  explained. 

Rule  re/used. 


OOKDON  V.    LAURIE  AND 
ANOTBEH. 


1846 

June 


l-,.f 


the  matter  of  the  parish  op 
ST.  MARY  Abbott's,  Ken- 
sington. 


Poor  Law  Commissioners — Order  for 
building  a  Workhouse — Guardians —  Union 
Sinffle  Parish. 

The  parish  of  M.  was,  by  virtue  of  an 
order  of  the  Poor  Law  Commissioners,  go- 
verned by  a  distinct  hoard  of  guardians: — 
Held,  thai  the  Commissioners  had  authority 
to  order  the  purchase  of  land,  and  the 
building  of  a  workhouse  thereon  for  such 
parish,  with  the  consent  of  the  majority  of 
the  guardians,  as  directed  by  i  ^  5  Will.  4. 
e.  76.  s.  23. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  29.] 


(«)  3StTs.ll09. 
(7)  Com.  Rep.  531. 


1846.     X 
May  28.  J 

Sheriff — Arrest. 

The  sheriff  is  liable  to  the  501.  penalty 
imposed  by  32  Oeo.  2.  e.  28,  if  he  takes  a 
person  arrested  to  prison  within  the  twenty- 
four  hours,  without  expressly  informing  him 
of  his  right  to  name  a  convenient  dweUsng" 
house  to  which  he  may  be  carried. 

Debt  for  the  penalty  of  SOI.  on  the  stat. 
32  Geo.  2.  c.  28.  s.  1. 

The  declaration  stated  the  issuing  of  a 
writ  of  capias  under  a  Judge's  flat  against 
the  plaintiff,  and  the  delivery  to  the  defen- 
dants (sheriffs  of  London),  who,  by  virtue 
thereof  arrested  the  plaintiff,  and  had  de- 
tained him  in  their  custody  as  audi  sheriffi 
as  aforesaid,  and  carried  him  to  a  certain 
gaol  or  prison,  &c.  within  twenty-four 
hours  from  the  time  of  the  said  arrest,  with- 
out the  free  and  voluntary  consent  of  the 
plaintiff,  though  the  plaindff  did  not  refuse 
to  be  carried  to  a  safe  and  convenient  dwell- 
ing-house of  his  own  nomination  or  appoint- 
ment, within  the  said  city  of  IxHidon, 
contrary  to  the  form  of  the  statute.  Second 
count,  that  after  the  plaintiff  had  so  be^i  ar- 
rested as  aforesaid,  and  while  he  remained  in 
the  custody  of  the  defendants,  as  such  sheriffa 
of  London  as  aforesaid,  by  virtue  and  under 
colour  of  the  said  writ,  the  defendants 
conveyed  and  carried  the  plaintiff  so  arrested 
and  so  being  in  the  custody  of  the  defen- 
dants to  the  private  house  or  ofSees  of 
Messrs.  W.  &  H,  then  and  there  being 
officers  of  the  said  defendants,  as  such 
sheriffs  as  aforesaid,  without  the  firee  and 
voluntary  consent  of  the  plaintiff,  contrary 
to  the  form  of  the  statute  (1). 

(I)  The  Stat.  32  Geo.  2.  e.  28.  s.  1.  pravidea, 
"  that  no  Bheriff,  &&,  or  officer,  &e.  (ball  coDvey  or 
carrjr,  &c.  anj  person  by  him  arrested,  or  being  in 
his  custody  under  any  writ,  tec.  to  any  tavern,  &e., 
or  to  the  private  bouse  of  such  oflioer,  or  of  way 
tenant  or  relation  of  hia,  without  the  free  and 
Toluntsry  consent  of  the  person  so  arrested  or  in 
custody. . .  .nor  shall  carry  any  such  person  to  any 
gaol  or  prison  within  twenty-four  hours  from  tbs 
time  of  such  arrest,  unless  such  person  shall  refas* 
to  be  carried  to  some  safe  and  conrenient  dwelling- 
house  of  his  own  nomination  or  appointment,  within 
a  city,  &c.,  in  case  such  person  ahall  be  thei« 
arrested,  or  within  three  miles  from  the  plaoa 
where  such  arrest  absll  be  made,  if  the  same  shall 
be  made  out  of  any  city,  &o.,  so  as  such  dwelling- 


Digitized  by 


Google 


MICHAELMAS  TERM,  1846. 


99 


Plea— Not  guUty. 

At  the  trial,  befoie  Lord  Denman,  C.J., 
at  the  sittings  after  Easter  term,  1846,  it 
appeared  that  the  plaintiff  was  arrested  on 
the  29th  of  January  by  the  sheriff's  ofRcer, 
and  went  volnntarily  to  the  office  of  snch 
officer,  where  he  sent  for  his  brother  and 
a  firiead,  and  made  some  endeavours  to 
arrange  with,  the  detaining  creditor,  but 
without  success.  In  the  evening,  at  the 
nsual  time  of  closing  the  office,  the  plaintiff 
still  expressed  a  wish  to  remain  there, 
which  the  officer  told  him  he  could  not 
aOttw :  be  was  going  to  lock  it  up  and  leave 
it.  He  then  a^ed  if  there  was  any  private 
hoose  ot  sponging  house  to  which  he  could 
be  taken,  and  was  told  that  houses  of  that 
sort  no  longer  existed,  and  he  was  then 
taken  to  Whitecross  Street  Prison.  There 
was  some  evidence  that  the  plaintiff,  when 
he  was  at  the  office,  contemplated  an  action 
against  the  sheriff.  Lord  Denman,  C.J. 
directed  the  jury  that  the  object  of  the  sta- 
tute was,  that  a  party  arrested  should  have 
the  option,  during  the  twenty-four  hours,  of 
goiNg  to  some  convenient  place  of  his  own 
nomination ;  and  that  according  to  the  evi- 
denee  of  the  officer  himself,  it  did  not 
appew  that  he  expressly  told  the  plaintiff 
that  he  had  such  a  privUege,  and  left  it  to 
them  to  say  whether  the  plaintiff  went  to 
prison  through  such  want  of  information, 
or  whether  he  really  went  for  purposes  of 
his  own,  and  with  the  view  of  getting 
danu^es  against  the  sheriff  or  detaining 
cnditor.  The  jury  found  that  the  plautiff 
did  aot  go  to  prison  voluntarily,  and  a  ver- 
dict was  accordingly  entered  for  the  plaintiff 
cm  the  first  count,  leave  being  reserved  to 
enter  m  nonsuit. 

Mtmioffu  Chitmben  moved  for  a  new 
trial,  on  the  ground  of  misdn«ction.— It 
waa  elear  that  the  officer  did  not  refuse  to 
take  the  plaintiff  to  a  house  of  his  own 
aominatian;  but  that  the  plaintiff's  only 
request  was  to  be  taken  to  a  sponging 
honse,  which  could  not  be  complied  with. 


be  aot  the  houM  of  tbe  person  arrested, 
b*  within  tbe  eountjr  in  which  the  person  was 


9j  MeHon  12,  ever/  sheriff',  officer,  &c.  who 
■fasd  in  njwiM  offend  agiinst  tbe  act,  shall  for 
ntiy  aach  olenee  forfeit  and  |>sy  to  tlie  partv 
tWrrinr  agKriered  SOI.,  to  be  recorered  with  treble 
osis  a*  aslioa  of  debt. 


and  the  regulations  of  the  office  prevented 
his  remaining  any  longer  there.  In  Simf- 
son  v.  Renton  (2)  it  was  undoubtedly  held, 
that  the  party  arrested  ought  to  have 
the  opportunity  of  going  to  a  convenient 
place  of  his  own  nomination ;  as  also  in 
Dewhurst  v.  Pearson  (3) ;  but  in  Pitt  v. 
the  Sheriff  of  Middlesex  (4)  it  was  held, 
that  the  omission  of  the  party  arrested 
to  name  a  dwelling-house  entitled  the 
officer  to  carry  him  direct  to  prison ;  and 
here  the  plaintiff  seems  to  have  been  per- 
fectly aware  of  the  law. 

[Lord  Denman,  C.J. — In  substance,  I 
left  it  to  the  jury  to  say,  whether  the  plain- 
tiff consented  to  go  to  prison,  being  informed 
of  his  rights.] 

Patteson,  J. — It  appears  to  me  that  the 
defendant  has  no  ground  to  complain  of 
misdirection  in  this  case.  The  officer  ap- 
pears never  to  have  informed  the  plaintiff 
that  he  had  the  right  of  naming  a  place  to 
which  he  might  be  taken,  at  the  time  he 
was  in  fact  taken  to  prison.  He  ought  to 
have  been  distinctly  informed  of  it.  That 
was  decided  in  Simpson  v.  Renton,  which 
has  been  referred  to. 

Williams,  J. — I  think  the  case  is  di- 
rectly governed  by  that  of  Simpson  v.  Renton. 
Putting  the  case  most  strongly  against  tbe 
plaintiff,  it  does  not  appear  that  there  was 
any  evidence  of  acquiescence  to  go  to  prison 
on  the  part  of  the  plaintiff,  with  any  refer- 
ence to  his  right  to  go  to  a  house  of  his  own 
nomination,  but  with  a  view  of  getting 
damages  out  of  the  party  who  sent  him 
there. 

Lord  Denman,  C.J. — This  is  a  case  in 
which  it  cannot  be  assumed  that  the  party 
arrested  knows  the  law ;  and  it  is  very  im- 
portant that  we  should  say,  that  we  adhere 
to  those  cases  in  which  it  has  been  held 
necessary  that  the  officer  should  distinctly 
give  information.  The  statute  may  not 
indeed  require  this  in  terms,  but  its  mean- 
ing undoubtedly  does. 

Rule  refuted. 

(2)  5  B.  &  Ad.  S£ ;  8.  e.  2  Law  J.  Rep.  (n.s.) 
K  B.  157. 

{3)  1  Cr.  &  M.  865  ;  s.  c.  2  Uw  J.  Rep.  (n.s.) 
Exeb.  143. 

(4)  4  Mo.  tc  P.  726. 
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1846.     1 
.  28.  / 


THE  QUEEN  V.  HARBISON  AND 
OTHERS. 


Nov 

Overseers,  Appointment  of — Appeal  — 
Mandantus. 

The  Court  will  not  grant  a  tnandamtu  to 
overseers,  to  produce  their  appointment  for 
the  inspection  of  a  rated  inhabitant;  the 
defect  suggested  in  such  appointment  being 
properly  the  subject  of  an  appeal  to  the 
Sessions. 

[For  the  report  of  the  above  caae,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  33.] 


1846. 
Not.  8. 


} 


LAFOREST  V.  WALL. 


Pleading — Replication  de  injurid. 

Assumpsit  on  a  bill  of  exchange  by  in- 
dorsee against  acceptor.  Plea,  that  the  bill 
was  accepted  for  the  accommodation  of  the 
drawer  and  without  any  consideration ;  and 
that,  at  the  commencement  of  the  suit,  the 
plaintiff  was  the  holder,  without  considera- 
tion.   Replication,  de  iujxaiii,—Held  good. 

Assumpsit  on  certain  bills  of  exchange, 
drawn  by  one  Clifton,  accepted  by  the  de- 
fendant, and  indorsed  by  Clifton  to  the 
plain  tifiP. 

Plea — That,  although  at  the  time  of  the 
commencement  of  the  suit  the  plaintiff 
held  the  said  bills  as  the  owner  thereof,  yet 
that  the  plaintiff  did  not  so  then  hold  the 
same  for  any  value  whatever;  that  there 
never  was  any  consideration  for  the  defen- 
dant accepting  the  said  bills,  or  paying  or 
agreeing  to  pay  the  amounts  of  the  same, 
respectively,  to  Clifton.     Verification. 

Replication,  de  injurid. 

The  plaintiff,  with  the  replication,  added 
the  similiter,  made  up  the  issue,  and  deliver- 
ed it  to  the  defendant's  attorney.  The  latter 
struck  out  the  similiter,  demurred  specially 
to  the  replication,  and  gave  notice  accord- 
ingly to  the  plaintiff.  The  plaintiff,  sub- 
sequently, obtained  an  order  from  Pollock, 
C.B.,  for  striking  out  the  demurrer  as 
frivolous. 

Bovill  now  moved  for  a  rule  to  rescind 
the  order. — The  replication  de  injurid  is 
not  applicable  to  such  a  plea.     The  plea 


does  not  shew  matter  of  excaae.  It  admits 
the  breach,  but  shews  that  some  matter  has 
intervened  prior  to  the  commencement  of 
the  action  which  bars  the  plaintiff's  right. 
The  matter  of  excuse  to  which  the  replica- 
tion de  injurid  is  applicable,  most  be  some- 
thing which  had  arisen  between  the  tnae 
when  the  contract  was  made  and  the  time 
when  it  was  to  be  performed.  If  the  mat- 
ter pleaded  have  arisen  after  the  time  iHiea 
the  contract  has  to  be  poformcd,  it  is 
matter  of  discharge,  not  of  excnce. 

[Erie,  J. — Ought  not  the  plea  to  have 
shewn  that  at  one  time  the  plaintiff  bad  a 
valid  cause  of  action  ?] 

Purchell  v.  SalUr  {\)  and  Salttr  ▼. 
PurcheUii)  were  eited. 

Per  Curiam. — We  think  this  a  good  ra- 
plication,  and  that  we  ought  not  to  inter- 
fere with  the  discretion  of  the  Judge  in 
striking  out  the  dnnurrer  to  it. 

Ruie  refused. 


1846.  ■) 
ine  26.  > 
)ec.  17.  ) 


June 
Dec 


FORD  V.    BEECH. 


Pleading — Several  Pleas — Set-off. 

A  declaration  in  assumpsit  contained 
various  eomUs  upon  promissory  notes,  and 
filso  the  common  counts.  The  third  count  wm* 
for  151.,  the  balance  tmpaid  upon  a  bill  of 
exchange  for  310/.  The  defendant,  h^ 
pleas,  the  issues  en  which  were  found  fur 
him,  answered  the  whole  of  the  plaintiff'e 
demand,  except  that  under  the  Uiird  count, 
and  on  a  further  pka  of  set-iff  to  the  whole 
declaration,  be  proved  that  this  plaintiff  was 
indebted  to  him  m  a  sum  exceeding  ISl.,  bmt 
less  than  the  amount  of  theplaint^s  elaim 
in  the  whole  declaration : — Held,  that  a*  (jk« 
pleas,  taken  together,  answered  the  whole  a^ 
the  plaintiff's  demand,  the  defendant  imm 
entitled  to  a  verdict  on  the  plea  of  sA-off, 
and  to  judgment  upon  the  whole  record. 

Assumpsit.  The  first  count  of  the  de- 
claration was  upon  a  promissory  note  for 
1402. ;    second  count,  upon  another  pro- 

(1)  1  Q.B.  Rep.  197;«.o.lOUwJ.IUp.(ii.s.> 
Q.B.81. 

(2)  Ibid.  209;  s.c.  11  Law  J.Rep.(MA)Q.B.4S8. 
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DUMory  note  for  900i. ;  third  count,  upon 
a  bill  of  exdumge,  accepted  by  the  defen- 
dant, for  210/.,  with  an  arerment  that  the 
defesdaat  had  paid  1952.  in  part  of  the  bill, 
iMTing  15/.  unpaid.  There  were  also 
eaanti  for  money  lent,  and  on  an  account 
(tirted. 

Pleas  fint,  second,  and  third, — traverses 
of  the  making  of  the  notes  and  accepting  the 
bill ;  fourth,  non  assumpsit  to  the  money 
emmts ;  fifth,  a  special  plea  to  the  first  and 
second  counts  (upon  the  two  promissory 
notes)  of  accord  and  satis&ction  ;  sixth,  a 
qiecial  plea,  as  to  2002.,  parcel  of  the  sums 
menlioned  in  the  money  oounts,  of  accord 
sad  sstis&ction ;  scTenth,  a  general  plea  of 
payment  to  the  whole  declaration  ;  eighth, 
a  general  plea  of  set-off  to  the  whole  deola- 
ntion. 

Upon  the  trial,  before  Wightman,  J.,  at 
the  Middlesex  sittings  after  Trinity  term, 
1845,  the  jury  found  a  verdict  for  the  defen- 
dant on  the  fourth,  fifth,  and  sixth  issues, 
and  for  the  plaintiff  on  the  first,  second, 
tkitd  and  seventh  issues ;  and  it  was  ad- 
mitted, as  to  the  eighth  issue,  that  the 
plaintiff  was  indebted  to  the  defendant  in 
an  amount  exceeding  152.,  but  not  equal  to 
^  amounts  stated  in  the  promissory  notes 
and  the  bill  of  exchange.  It  thus  appeared 
upon  the  whole  case,  that  the  defendant 
bd,  by  his  fourth,  fifth,  and  sixth  pleas, 
answered  the  case  of  the  plaintiff  as  far  as 
Hoarded  the  counts  upon  the  two  promissory 
notes  and  the  money  counts,  but  that  the 
jdsintiff's  clum  to  152.  remaining  due  upon 
&  bill  of  exchange  mentioned  in  the  third 
count,  was  unanswered,  except  by  the  plea 
of  set-off:  and  the  question  was,  whether, 
as  that  plea  was  pleaded  to  the  whole  de- 
daiation,  which,  if  it  stood  alone,  it  did  not 
answer,  it  was  available  as  a  defence  to  the 
third  count,  enough  being  proved  under  it 
to  answer  the  demand  in  that  count,  though 
not  enough  to  answer  the  claim  in  that 
ooBBt  and  the  others,  if  taken  altogether. 
The  learned  Judge  was  inclined  to  think  that, 
as  the  sums  claimed  in  the  first  three  counts 
were  certain  and  specific,  the  plea  of  set-off 
ihonld  have  been  limited  to  the  third  count, 
or  to  so  much  of  the  declaration  as  it  could 
answer,  and  directed  a  verdict  for  the 
plaintiff  upon  the  plea  of  set-off,  with 
152.  damages,  with  liberty  to  move  to  enter 
a  verdict  for  the  defendant,  if  the  Court 


should  think  he  was,  under  these  circum- 
stances, entitled  to  it. 

A  rule  nisi  having  been  obtained  accord- 
ingly,— 

Humfrey  and  V.  Lee  shewed  cause,  in 
the  sittings  after  last  Trinity  term, 

Knotvtes  and  Cross  were  heard  in  support 
of  the  rule. 

The  following  cases  were  referred  to— 
Cousins  V,  Paddon  (1),  Moore  v.  Butlin  (2), 
Tuck  V.  Tuck  (3),  Falcon  v.  Benn  (4), 
Shaman  v.  Stevenson  (5). 

Cttr.  adv.  vuU. 

Lord  Denman,  C.J.  now  delivered  the 
judgment  of  the  Court  (after  stating  the 
pleadings  and  facts  as  ante), — This  case  was 
argued  before  my  Brother  Wightman  and 
myself,  in  the  unavoidable  absence  of  the 
other  Judges ;  and,  upon  consideration,  we 
are  of  opinion  that  it  falls  within  the  prin- 
ciple which  may  be  considered  established 
by  the  cases  of  Cousins  v.  Paddon,  Moore  v. 
Butlin,  and  Tuek  v.  Tuck,  via.,  that  a  plea 
of  set-off  is  divisible  to  this  extent,  that  if 
enough  is  proved  under  it  to  cover  so  much 
of  a  plaintiff's  demand  as  is  left  uncovered 
by  o&er  pleas,  the  defendant  is  entitled  to 
the  verdict,  though  the  set-off,  if  the  only 
plea,  would  not  have  covered  the  plaintiff's 
whole  demand.  In  the  present  case,  the 
pleas  of  accord  and  satisfaction,  and  non 
assumpsit,  answer  the  whole  of  the  plaintiff's 
demand  in  the  present  action,  except  that 
which  arises  under  the  third  count ;  and  as 
the  amount  proved  under  the  plea  of  set-off 
exceeded  the  amount  of  the  plaintiff's 
claim  upon  the  biU  mentioned  in  the  third 
count,  the  defendant's  pleas,  taken  alto- 
gether, answer  the  whole  of  the  plaintiff's 
demand.  The  pleas  of  accord  and  satisfac- 
tion, however,  only  shew  the  accord  satis- 
fied up  to  the  time  of  the  action  brought ; 
and  though  those  pleas  are  an  answer  in  the 
present  action  to  those  coimts  to  which 
they  are  pleaded,  they  do  not  shew  any  bar 

(1 )  2  Cr.  M.  &  R.  547 ;  s.  0.  S  L$ar  J.  Rep.  (h.s.) 
Ezcb.  49. 

(2)  7  Ad.  &  El.  595  i  s.  c  7  Law  J.  Rep.  (n.s.) 
Q.B.  20. 

(»)  6  Mee.  &  Wels.  109 ;  s.  e.  8  Law  J.  Rep. 


(») 

U.S.) 


(M.t.)  Exob.  165. 

(4)  2  Q3.  Rep.  314;    s.  c.  11  Uw  J.  Rep. 
(n.».)  Q.B.  73. 

(5)  2  Cr.  M.  &  R.  75 ;  s.  o.  4  Law  J.  Rep.  (ma) 
Excb.  156. 
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to  the  plaintiff's  right  to  maintain  an  action 
if  there  should  be  any  breach  of  the  accord 
mentioned  in  the  pleas.  Upon  this  state  of 
the  pleadings,  if  the  verdict  were  entered 
generally  for  the  defendant,  upon  the  plea 
of  set-off,  which  is  pleaded  to  the  whole 
declaration,  the  plaintiff  might  be  under 
some  difficulty  in  case  be  brought  another 
action  upon  some  subsequent  failure  to 
satisfy  the  accord  mentioned  in  the  special 
pleas ;  we,  therefore,  think  it  better  that  the 
verdict  on  the  plea  of  set-off  should  not  be 
entered  for  the  defendant  generally,  but 
that  "  the  plaintiff,  before  and  at  the  time  of 
the  commencement  of  the  suit,  was  indebted 
to  the  defendant  in  a  larger  sum  than  the  sum 
of  15i.,"  and  upon  that  verdict  the  defen- 
dant will  be  entitled  to  judgment  upon  the 
whole  record.  This  is  in  perfect  accordance 
with  the  principle  upon  which  the  cases 
referred  to  were  decided.  If  this  case  had 
occurred  before  the  New  Rules  of  pleading 
were  adopted,  and  non  assumpsit  and  a  set- 
off had  been  pleaded,  the  same  result  would 
have  followed. 

Rule  absolute,  accordingly. 


} 


UAYBERT  r.  MANSFIELD. 


1846. 

Nov.  20,  21 

Sheriff—Fee* — Liability  of  Attorney. 

The  attorney  of  the  execution  plaintiff  is 
not  liable  to  the  sheriff  for  the  fees  due  on 
the  execution  of  a  writ  of  ca.  sa. 

Debt  for  fees  and  perquisites  payable 
from  the  defendant  to  the  plaintiff,  as  sheriff 
for  the  county  of  Brecon,  upon  the  execu- 
tion of  certain  writs  and  proceedings  for  the 
defendant  at  his  request;  for  work  and 
labour  in  executing  the  said  writs,  &c.,  and 
making  arrests,  &c. ;  for  money  paid  ;  and 
on  an  account  stated. 

On  the  trial,  before  Coltman,  J.,  at  the 
Breconshire  Summer  Assizes,  in  1845,  it 
appeared  that  the  plaintiff  was  sheriff  for 
the  county  of  Brecon  in  1842,  and  that  he 
brought  this  action  to  recover  the  usual  fees 
for  executing  a  writ  of  capias  ad  satisfaci- 
endum in  a  cause  of  Huxham  v.  Roberts, 
wherein  the  now  defendant  was  the  plaintiff's 
attorney. 

The  above  writ  was  sent  by  the  defen- 


dant, in  the  following  letter,  to  the  office  of 
the  under-sheriff  of  Brecon  : — 

"  Swansea,  t6tbof  Deo.  1843. 

"  Sir, — Huxham  v.  Roberts. — Inclosed  I 
send  you  a  non  om,  test.  ca.  sa.  herein,  and 
shall  be  obliged  by  your  infonaing  me  the 
result  of  the  arrest."  [Then  foUowed  a 
statement  for  the  sheriff's  informatioo  as  to 
the  place  where  Roberts  was  to  be  found-] 

The  arrest  was  made  under  the  writ,  bu£ 
it  did  not  appear  that  the  sheriff  had  in- 
formed the  defendant  of  "  the  result  of  the 
arrest,"  according  to  the  request  contained 
in  his  letter. 

Evidence  was  gi?en  that,  according  to 
the  usage  in  the  counties  of  Brecon,  Gla- 
morgan, and  Carmarthen,  the  attorney,  and 
not  the  plaintiff,  was  liable  to  the  sheriff 
for  the  fees  of  executing  process ;  and  it 
was  proved  that  the  defendant  had  been 
formerly  under-sheriff  of  the  county  of 
Glamorgan,  so  that  he  must  have  been 
acquainted  with  the  usage. 

The  learned  Judge  was  of  opinion  that 
the  attorney  was  not  liable,  as  the  sheriff 
had  done  no  more  than  the  exigency  of 
the  writ  required ;  and  directed  a  v^dict 
for  the  defendant,  with  liberty  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  a  sum 
agreed  upon,  and  the  Court  was  to  be  at 
liberty  to  draw  the  same  inference  which  the 
jury  might  have  drawn  from  the  evidence 
of  usage. 

E,  V.  Williams,  in  the  following  Michael- 
mas term,  obtained  a  rule  nisi,  accordingly. 
He  cited  Stanton  v.  Suliard  (1),  in  which 
it  did  not  appear  against  whom  the  acticn 
was  brought,  and  Dew  v.  Parson*  (2),  in 
which  the  action  was  brought  against  the 
attorney  for  fees  due  on  warrants  issued  by 
the  sheriff,  and  in  which  the  liability  was 
not  disputed. 

Chilton  now  shewed  cause,  and  cited 
Bilke  v.  Hatelock  (3),  in  which  Lord  Ellen- 
borough,  C.J.  said,  "  The  law  knows  of  no 
promise  to  pay  the  sheriff  for  executing  the 
king's  writ.  Such  an  action  as  this  nevn- 
was  heard  of  in  Westminster  HaU." 

Davisonaad  WilUs,  contra. — The  statutes 
fixing  the  amount  of  fees  to  be  taken  by 
the  sheriff  for  the  execution  of  process  do 
not  say  by  whom  they  are  to  be  paid.     It 

(1)  Cro.  Eliz.  654. 

(2)  2  B.  &  Aid.  562. 

(3)  3  Campb.  374. 
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H  dear,  ftom  Com.  Dig.  '  Visconnt'  (F)  2, 
that  the  sheriff  may  bring  either  debt  or 
assompsit  for  his  fees  on  execution  writs  of 
ea.  $a.  Against  wbora,  then,  is  the  action 
to  be  brought  ?  It  is  reasonable  that  the 
sKomey,  who  is  the  person  employing  the 
aheriff,  should  be  liable  rather  than  the 
client,  of  whom  the  sheriff  knows  nothing. 
The  name  of  the  client  appears  in  the  writ, 
and  that  is  all.  The  sheriff  has  no  means  of 
knowing  who  he  is,  or  where  he  lives.  The 
sheriff  (»nnot  insist  npon  the  attorney  giv- 
ing any  information  upon  this  point,  nor 
can  he  take  security  for  his  fees  before- 
hnd.  The  cltent  is,  virtually,  an  undis- 
doaed  principal.  The  defendant,  by  his  letter 
in  which  he  sent  the  writ  to  the  sheriff, 
mut,  the  more  especially  with  reference 
to  the  usage,  be  taken  to  have  pledged 
fail  credit,  and  the  sheriff  to  have  ac- 
cepted it.  In  Dew  v.  Parsons  it  was  taken 
for  granted  that  the  attorney  was  liable.  In 
Foiter  V.  Blakelock  (4),  which  was  an 
action  by  a  bailiff  against  an  attorney,  the 
reason  given  by  Abbott,  C.J.  for  holding 
the  attorney  liai>le  applies  with  equal  force 
to  the  present  case : — "  Of  whom  is  the 
ofleer  to  receive  this  sum  ?  Undoubtedly 
be  may  claim  it  from  the  attorney  by  whom 
he  it  employed,  and  is  not  bound  to  look  to 
the  party  in  the  cause,  of  whom  he  knows 


[Eble,  J. — The  law  is,  that  the  client 
it  liable  in  such  a  case  as  this ;  and  there  is 
very  &int  evidence  of  custom.] 

They  then  cited  Burrell  v.  Joues  (5),  on 
the  general  question  that  an  attorney  may 
^Kkt  himself  personally  liable  though  he 
it  known  to  be  merely  an  agent. 

Lord  Dknmar,  C.J. — We  think  there  is 
"othing  like  proof  of  the  aUeged  custom,  or 
of  oay  special  cireumstances,  which  have  in 
■one  eases  been  held  to  create  a  liability  on 
the  attorney  rather  than  the  client. 

CounnDOE,  J.,  WioHTMAN,  J.,  and  Erle, 
i.  concurred. 

Rule  discharged. 

(4)  «  B.  &  C.  328 ;  B.e.  4  Uw  J.  Rep.  K.B.  170. 
(()  S  B.  &  AM.  47. 


1846.  ■) 
ov.  30;  > 
ec.  17.  ) 


WILKINSON  P.  HAYGARTH. 


Nov 
Dec 

Tenant  in  Common — Trespass — Ouster 
— Possession. 

Trespass  lies  hy  one  tenant  in  common 
against  his  co-tenant,  (or  the  licensee  of  the 
latter,)  for  digging  up  and  carrying  away 
the  soil  of  the  close  of  which  they  are 
tenants  in  common ;  for  such  an  act  is  an 
ouster. 

In  such  an  action  a  plea  that  the  close 
is  not  the  close  of  the  plaintiff,  is  not 
supported  by  proof  that  he  is  tenant  in  com- 
mon of  it  with  others,  who  authorized  the 
trespasses. 

Trespass.  The  declaration  stated  that 
the  defendant,  with  force  and  arms,  &c., 
broke  and  entered  a  certain  close  of 
the  plaintiff,  called  Near  Wheel  Slack 
Hill,  in  the  parish  of  Sedbergb,  in  the 
county  of  York,  and  dug  up,  tore  up, 
subverted,  damaged,  and  spoiled  the  earth 
and  soil  of  the  said  close,  and  made  divers 
large  pits,  holes  and  excavations  therein, 
and  kept  and  continued  the  same  there  so 
made,  for  a  long  time,  to  wit,  ftc,  and  also 
then  cut,  dug  up,  and  removed  divers  large 
quantities,  to  wit,  one  thousand  cart-loads 
of  turf,  one  thousand  cart-loads  of  peat,  and 
one  thousand  cart-loads  of  the  soil  of  the 
plaintiff,  of  the  value,  &c.,  then  respectively 
growing  and  being  in  the  said  close ;  and 
then  seized,  took,  and  carried  away  the 
said  turf,  peat,  and  soil,  and  converted  the 
same  to  his  own  use,  &c. 

Pleas — First,  not  guilty;  second,  that 
the  said  close,  soil,  peat  and  turf  were  not, 
nor  was  any  or  either  of  them,  or  any  part 
thereof,  the  close,  soil,  peat  or  turf  of  the 
plaintiff;  thirdly,  that  the  said  close  in 
which,  &c.,  now  is,  and  at  the  several  times 
when,  &c.,  was  the  close,  soil,  and  freehold 
of  H.  Thompson,  T.  Wearing,  A.  H.  and 
others,  respectively,  as  tenants  in  common ; 
and  that  the  defendant  committed  the  said 
several  trespasses  by  the  leave  and  licence 
of  Thompson.  Fourth,  like  the  third,  but 
alleging  the  leave  and  licence  of  Wearing. 
Fifth,  that  before  and  at  the  said  times 
when,  &c.,  the  defendant  was,  and  still  is, 
the  occupier  of  a  certain  messuage  and  farm 
in  the  parish  aforesaid,  &c.,  and  that  for  the 
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foil  period  of  sixty  years  next  before  the 
said  times  when,  &c.,  Ute  respective  ooca- 
piers  for  the  time  being  of  the  said  messuage 
and  farm  have  actually  cut,  dug,  and 
removed,  and  been  accustomed  to  cut,  dig, 
and  remove,  as  of  right,  and  without  inter- 
ruption, reasonable  quantities  of  tnrf  and 
peat  respectively  growing  and  being  in  and 
upon  the  said  close  in  which,  &c.,  and  seize, 
take,  and  carry  away  the  same,  and  con- 
vert and  dispose  thereof  to  their  own  use  as 
such  occupiers  of  the  said  messuage  and 
&nB,  for  ^  purpose  of  burning  and  con- 
•uming  the  same  as  necessary  fuel,  in  and 
upon  the  said  messuage  and  farm,  for  the 
more  convenient  use  and  enjoyment  thereof 
every  year,  and  at  all  times  of  the  year,  as 
to  the  said  messuage  and  farm,  with  the 
appurtenances,  belonging  and  appertaining. 
Justification  of  the  trespasses  by  the  defen* 
dant,  being  die  occupier  of  the  said  mes« 
snage  and  &rm,  and  having  occasion  for 
«ad  requiring  certain  reaaonable  quantities 
of  turf  and  peat  for  the  purpose  of  burning 
and  consuming  the  same  as  necessary  fnd, 
in  and  upon  the  said  messuage  and  farm. 
Sixth,  like  tiie  fifth  plea,  but  alleging  an 
user  for  thirty  years,  of  the  sane  right  of 
common  of  turbary. 

Replication  to  the  first  and  second  pleas, 
issue.  To  the  third  and  fourth  de  iajurid. 
To  the  fifth  and  sixth  pleas,  respectively,  a 
traverse  of  the  alleged  user  and  ri^t  in  the 
occupiers  of  the  said  messuage  and  farm. 
There  was  also  a  new  assignment  to  the 
fifth  and  sixth  pleas  xpspectively,  that  the 
defendant  committed  die  trespasses  in  the 
declaration  mentioned  on  other  and  diffe- 
rent occasions,  and  fca*  other  and  different 
purposes  than  the  purpose  in  the  said  plea 
in  that  behalf  mendoned,  and  to  a  greater 
extent  and  deg^e  than  were  necessary  or 
proper  for  the  purpose  in  the  ssid  plea 
mentioned.     Verification. 

Pleas  to  each  of  the  new  assignments 
—First,  not  guilty ;  second,  the  leave  and 
licence  of  Wearing  (as  in  the  fourth  plea  to 
the  dedaration);  third,  the  leave  and  licence 
of  Thompson  (as  in  the  third  plea  to  the 
declaration).  Replication  to  the  second  and 
third  pleas,  de  ityurid. 

At  the  trial,  before  Cresswell,  J.,  at  the 
Yorkshire  Summer  Assizes  1845,  it  ap- 
peared Aatthe  plaintiff  was  tenant  in  com- 
mon with  Wearing,  and  others,  as  lords  of 


the  manor  of  Oarsdale,  of  the  bau  m  fm, 
whiefa  formed  a  pert  of  the  extensive  wastes 
of  that  manor.  The  defendant  proved  that 
he  had  for  thirty-five  years  occupied  a  house 
in  the  manor  of  Oarsdale,  and  that  daring 
that  period  he  had  always  cut  peats  ban 
Qaradale  Common,  for  the  use  of  the  hoose. 
He  farther  proved  the  parol  lioenee  of  Wear^ 
ing  to  bim  to  cut,  carry  away,  and  sell  the 
peatandtarf.  There  was  no  proof  of  the  user 
to  cut  turf  in  Near  Wheel  Sladc  Hill  itself 
(the  hens  in  quo  mendoned  in  the  declai»> 
tion,and  which  contained  twenty-one  aciea); 
but  it  appeared  diat  the  wastea  of  whidi  it 
formed  a  part  were  all  open  and  eondnoous. 
It  was  stated  by  the  witnesses  that  peat 
grew  again  in  the  course  of  a  hundred 
years.  Upon  these  foots  it  was  coatended 
for  the  plaintiff,  that  he  was  entitled  bo  have 
the  issues  raised  as  to  the  licence  given  by 
Wearing  found  for  him ;  fir^  becaaae  • 
parol  licence  was  insufficient ;  and,  seoondly, 
because  one  tenant  in  common  oould  not 
authorize  the  trespasses  complained  of  in 
the  declaration,  upon  the  property  whMi 
formed  the  subject-matter  of  the  teoanoy  in 
common.  Upon  these  grounds  the  Itamei. 
Judge  reserved  leave  to  die  plaintiff  to  i 
to  enter  a  verdict  upon  the  foartb  plea, : 
npon  the  second  plea  to  the  new 
ment ;  and  the  defendant  had  a  veidiet  oa 
those  issues.  As  to  the  issues  raised  on  the 
fifth  and  sixth  pleas,  it  was  oontended,  that 
as  the  right  pleaded  had  not  been  exercised 
over  the  particular  loeiu  in  quo,  the  pleas 
had  not  been  proved.  The  leanud  Judge 
was  of  opinion  that  proof  of  the  exercise  of 
eommon  of  turbary  over  the  other  parte  of 
Oarsdale  Moor  was  evidmee  of  the  right 
claimed  over  the  locut  in  quo,  which  was 
parcel  of  it ;  and  the  defendant  had  a  ver- 
dict also  on  the  fifth  and  sixtii  pleas  accord* 
ingly.  For  the  defendut  it  waa  objected 
that  he  was  entitled  to  a  verdict  on  tiM 
second  plea,  denying  the  doee,  in,  to  be 
the  close  of  the  plaintiff.  The  learned 
Judge  ruled  otherwise,  and  the  plaintiff  had 
a  verdict  on  that  issue,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  verdict 
thereon  for  him. 

Martin,  in  Michaelmas  term,  1845,  ob- 
tained a  rule  nisi  pursuant  to  the  leave 
reserved,  to  enter  a  verdict  for  the  plaintiff", 
non  obstante  veredicto,  on  the  fourth  plea  to 
the  declaration,  and  the  second  plea  to  the 
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mr  a«ignaient(l).  In  tke  same  term  a 
nle  was  obtaiaed  purraant  to  the  leave 
merred,  to  enter  a  verdict  for  the  defendant 
on  the  second  issue. 

PtsUejf,  for  the  defendant,  now  shewed 
(Mue  i^ainst  the  former  role. — It  is  said 
Ast  one  tenant  in  common  cannot  license  a 
iR^aas  on  the  land  of  which  he  is  tenant 
io  common. 

[CoLEKiooK,  J.^The  argument  {or  the 
^ttntiff  is  not  put  so  high  as  that.  It  is 
■id  only  that  one  tenant  in  oommon  cannot 
give  licence  to  do  an  act  destroying  the 
SBbject^matter  of  the  co-tenaney.] 

He  may  do  any  act  short  of  an  actual  oustert 
If  he  commit  waste,  he  may  be  liable  to  his 
eo-tenant  in  an  action  of  waste,  (although 
tiiis  was  otherwise  at  common  law,)  but 
trespass  does  not  lie  by  one  co-tenant, 
against  anotiier,  for  anything  short  of  an 
•etaal  ouster. 

[WioHTMAM,  J. — If  one  tenant  in  com- 
■00  of  knd  d^  up  all  the  soil  and  carries 
it  away,  «>d  sells  it,  is  not  that  an  ouster 
kt  whidi  trespass  lies  ?] 

He  may  take  anything  which  grows. 
Pest  is  a  aubetanee  which  is  renewed  in  a 
esitain  number  of  years.  The  law  will  pre- 
I  Uiat  cmeh  an  aet  as  die  removal  of  the 
I  done  for  the  benefit  of  all  the 
I  in  oommon.  In  Ooodwyn  v.  Spray 
(9)  Lord  Thurlow  refused  an  injunction  to 
May  a  tenant  in  common  from  committing 
Vaste,  oa  the  ground  that  be  might  do  wliat 
be  {rfeased  wi^  his  own  property  ;  and  that 
Ui  only  remedy  in  such  case  was  by  parti^ 
lioa,  w  by  an  action  of  waste. 

He  cited  also  Smallman  r.  OiNeM(3), 
IMev.  rikeMM(4),  Ttatrt  v.  T»ort(s), 
SmaU  V.  DmU  (6),  Fatrelaim  d.  Empton  ▼. 

(I)  Ha  also  obtiioed  i  rule  for  judgment  non 
rtitoirt*  wrWIttA,  on  the  fifth  and  sixth  pleti,  oa 
ikt  (leuad  that  the  eaitom  therein  eet  np  wm  bid 
■I  b»,  aad  for  a  new  trial,  on  the  ground  of  miadi- 
nctioaiB  tbe  learned  Judge,  in  holding  that  the 
fitm  wcr*  pioTed,  withont  aridenoe  of  the  oaer  of 
the  right  claimed  in  the  particular  lecut  in  quo  men> 
liosed  ia  the  declaration  ;  but  the  jodgmant  of  the 
Ceait  ceadaia  it  nnneeaeiiry  to  report  the  argu- 
xntt  npoD  thee*  points. 

(3)  S  Ofeh.  687. 

(S)  S  Bro.  C.C.  «21. 

[*)  7  Vea.  S»». 

(«)  IS  Ibi<r.  128. 

(•)  Hah.  120. 


Maw  Saaiss,  XVI.— Q.B. 


ShaekktoH(7),  Doe  d.  Fithar  v.  Protur 
(8),  Johnson  v.  Evan*  (9). 

The  Court  inquired  if  Uie  plaintiff  would 
be  contented  with  judgment  in  his  fiavour 
upon  the  second  plea  to  the  new  assignment, 
and,  receiving  an  answer  in  the  affirraative,— • 

Martin  and  Manitty,  contrib,  were 
stopped. 

Lord  Dbnman,  C.J. — It  seems  to  me 
this  is  a  bad  plea,  even  upon  the  argument 
for  the  defendant.  It  is  pleaded  to  the  new 
assignment  to  the  plea  of  common  of  turbary. 
My  notion  of  peat  is,  that  it  is  not  anything 
growing ;  but  that  it  is  decayed  vegetable 
mattOT,  which  has  become  a  part  of  die  soil 
itself — part  of  the  close  which  is  the  subject- 
matter  of  this  co-tenancy.  Now,  it  is  ad- 
mitted—indeed, it  could  not  be  denied— 
that  an  actual  ouster  will  entitle  one  tenant 
in  common  to  maintain  trespass  against 
his  co-tenant ;  and  that  the  taking  of  some 
things  is  an  ouster.  There  can  be  no 
doubt  the  destruction  of  the  thing  itself 
is  an  ouster.  Here  the  thing  itself  is  de- 
stroyed by  the  act  of  the  defendant ;  and 
Clayton  v.  Corhy  (10)  is  a  distbct 
authority  that  one  tenant  in  common 
may  maintain  an  action  of  trespass  against 
the  other,  when  tbat  which  is  the  subject 
of  the  common  propwty  and  enjo3nnaent  has 
ceased  to  exist  in  consequence  of  the  wrong- 
ful act  of  such  co-tenant.  We  cannot  pro- 
eeed  upon  what  fell  from  Lord  Thurlow  in 
Goodmyn  v.  Spray, 

CoLERiDOB,  J ^The  only  issue  we  have 

now  to  consider  is  that  raised  by  the  second 
plea  to  the  new  assignment,  which  sets  up  a 
licence  given  by  one  tenant  in  common  to 
the  defendant  to  carry  away  the  soil  of  the 
close  of  which  the  plaintiff  is  the  other 
tenant  in  common.  Now,  whatever  one 
tenant  in  common  might  himself  have  done, 
be  might  license  a  third  party  to  do,  but  no 
more.  Would  he  then  have  been  at  liberty 
himsdf  to  carry  away  and  sell  the  soil  of 
the  dose  at  his  pleasure?  Clearly  not. 
The  acts  stated  in  the  declaration  are  neither 

(7)  6  Burr.  2604. 

(8)  Cowp.  217. 

(9)  7  M.  &  Gr.  240 ;  •.  e.  IS  Uw  J.  Rep.  (w-s.) 
CP.  117. 

(10)  8  Q.B.  B«p.  416;  8.  o.  11  Uw  i.  Rep. 
(II.S.)  Q.B.  289. 
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mote  nor  lew  than  the  destruction  of  tha 
actual  corpM  of  the  co-tenancy.  It  is  not 
the  meije  veatura,  or  growth  of  the  land, 
which  is  taken.  If,  over  and  above  the 
nght  of  common  of  turbary,  he  might  carry 
off  the  surface  of  the  soil,  he  might,  upon 
the  same  principle,  take  the  brick-earth 
beneath  that  sur&ce,  the  stone  below  that : 
and  where  he  is  to  stop  I  know  not. 

WiGHTMAN,  J. — By  the  plea  to  the  new 
assignment,  the  defendant  attempts  to  jus- 
tify the  acts  complained  of  in  the  declara- 
tion, not  in  the  exercise  of  his  right  of  com- 
mon of  turbary,  which,  for  the  purpose  of 
the  new  assignment,  may  be  taken  to  be 
admitted,  but  by  the  leave  and  licence  of 
Wearing,  the  co-tenant  of  the  plaintiff. 
The  question  arises,  therefore,  just  as  it 
would  have  done  if  the  only  plea  on  the 
record  had  been,  that  the  tcespassea  alleged 
in  the  declaration  were  committed  by  the 
leave  aatd  licence  of  the  co-tenant.  Then, 
oan  one  co-tenant  of  land  license  any  per- 
son to  carry  away  the  soil?  Certainly  not, 
unlea*  he  could  do  the  same  thing  himself 
for  be  can  grant  licence  for  nothing  more 
than  he  could  himself  have  done.  The  case 
Stands  just  as  if  the  action  were  against  the 
oo-tenant  himself.  Then  the  instance 
given  in  Co.  Liu.  200  a, — "  If  two  tenants 
in  common  be  of  land  and  of  mete  stones, 
fro  metUet  bwtdis,  and  the  one  take  up  and 
carry  them  away,  the  other  shall  have  tres- 
pass"— is  an  abundant  authority  to  shew 
that  for  such  acts  as  those  charged  in  this 
declaration  trespass  will  lie  (II). 

Eule  t^sqlute. 

Martin  and  Manistt/  then  shewed  cause 
against  the  rule  obtained  to  enter  a  ver- 
dict for  the  defendant  on  the  second  plea. 
The  meaning  of  the  plea  is,  that  the 
close  was  not  in  the  possession  of  the 
plaintiff.  But  a  tenant  in  common  is  in 
possession  of  the  subject-matter  of  the 
tenancy  in  common,  si^eiently  to  entitle 
him  to  maintain  trespsss  against  a  wrong- 
doer ;  and  the  only  way  in  which  the  ob- 
jection now  raised  can  be  taken,  is  by  plea 
in  abatement — Com.  Dig.  '  EsUtes,'  (K)  8, 
Bae.  Abr.  tit.  '  Joint-tenants,'  (K),  NeU 
tkwfe  V.   Dorriugton  (12),    Addison    v. 

(11)  Erie.  J.  bad  l«fk  the  eouru 

(12)  2  Uv.  lis. 


Overend  (18),  Sedgworth  v.  Overend  (U), 
Bloxant  v.  Hubbard {\5),  CMU  v.  Porter 
(16),  1  Wm*.  Satmd.  291,  m,  2  fVnu.  Saund. 
470,  1  ChiUy  on  Pleading,  65.  If  there 
bad  been  such  a  plea  in  abatemmt  here^  it 
would  have  been  a  good  replication  that  the 
subject»matter  of  the  tenancy  in  common, 
in  respect  of  which  the  action  is  brought, 
had  been  destroyed. 

Patbletf,  contra. — Before  the  New  Rules, 
proof  of  ibe  fact  that  the  defendant  entered 
by  command  of  a  third  person,  who  was 
tenant  in  common  with  the  plaintiff,  would 
have  been  a  good  answer  to  the  action 
under  the  plea  of  not  guilty — Rotse't  cast 
(17);  and  the  defendant  can,  at  least, 
prove  as  much  under  the  plea  of  not  pos- 
sessed, with  respect  to  the  plaintiff's  right 
of  property,  as  he  could  formerly  have  done 
under  the  plea  of  not  guilty — Pumell  v. 
Youi^  (18)>  Harrison  v.  Dixon  (19). 

[WiGUTUAN,  I. — But  would  the  defen- 
dant, before  the  New  Rules,  have  been 
entitled  to  a  verdict  on  the  plea  of  not  guilty 
on  these  facts  ?  He  might  for  a  mere  entry, 
but  here  there  has  been  a  destruction  of  the 
subject-matter  of  the  tenancy  in  commoa — 
Voyce  V.  V^fce  (20).] 

There  is  a  special  issue  raised  here,  deny- 
ing the  property,  $.  c.  the  exclusive  pro- 
perty, of  the  plaintiff.  In  Whittington  t. 
BaxaU  (21)  there  was  an  actual  occupation 
in  the  (daintiff :  here  there  was  none. 

[LoBD  Demman,  C.J. — The  mode  of 
proving  the  plaintiff's  possession  can  make 
no  difference.  In  Broun  v.  Hedge*  (22)  it 
was  stated  that  the  defendant  could  not 
prove  as  a  bar  that  the  plaintiff  was  tenant 
in  common  of  the  lactu  in  quo,  which  was 
matter  of  plea  in  abatement  only.] 

[WieHTMAN,  J. — If  the  plea  here  had 
been  that  the  person  giving  authority  was 
tenant  in  common  with  the  plaintiff,  would 

(15)  6  Tenn  Rep.  766. 
(H)  7  Ibid.  279. 

05)  B  Eut,  420. 

(16)  8  B.  8t  C.  2S7;  s.  r.  6  Lsw  J.  [Up. 
K.B.  306. 

(17)  S  LeAD.  8S. 

(18;  S  Mm.&  Wels.  288;  s.o.  7  Uw  J.  Rc|k. 
(m.s.)  Ezcb.  80. 

(19)  12  Ibid.  142;  s.  e.  18  Uw  J.  R«|i.  (m.s.) 
Eseh.  247. 

(20)  Gow.  201. 

(21)  5  Q.B.  Rap.  139  ;  i.  o.  12  Uw  J.  Rep.  (h.S.) 
Q.B.  818. 

(22)  lSalk.890. 


Digitized  by 


Google 


MICHAELMAS  TERM,  1846. 


107 


it  not  bave  been  a  good  replication  tbat  the 
ditttel  wa«  destroyed  ?] 

Cur.  adv.  vnit. 

LoKD  DsmiAN,  C.J.  now  (Dec.  17)  de> 
Krered  the  jndgment  of  the  Court.— In  thh 
action  all  the  points  were  disposed  of  in  the 
ujinment,  except  the  question  on  the  plea 
of  not  possessed.  The  evidence  shewed 
the  plaintiS'  to  be  but  a  tenant  in  common 
of  the  loeu*  in  qno;  and,  indeed,  Itarther, 
tfist  the  defendant  had  been  authorized  to 
commit  the  trespass  hj  another  of  the 
tenants  in  common.  This  latter  fact  Is 
immaterial  for  die  purpose  of  the  present 
qnestioo,  except  as  it  furnishes  an  example 
of  the  necessity  for  holding  here  that  the 
pUundff  was  possessed  for  the  purpose  of 
Ivinging  trespass.  For  if  possession  in 
lueii  case  imported  exdusive  possession, 
one  tenant  in  common  might  destroy  the 
lobjeet-matter  for  his  own  benefit,  and  his 
co-tenant  be  without  any  remedy.  If  the 
plahitiir  had  joined  the  co-tenant  in  bring- 
ing the  action,  that  co-tenant  would,  of 
coone,  have  released  the  defendant,  whose 
act  of  trespass  -wm  committed  under  his 
orders.  The  plaintiff  can  recover  such 
damages  only  as  are  proportionate  to  his 
interest  in  the  property ;  but  the  wrong- 
doer has  no  right  to  put  him  to  the  proof  of 
more  than  is  necessary  to  shew  him  injured 
by  the  wrong  done.  And  if  the  defendant 
ibmka  he  can  have  any  advantage  ttom  the 
joint  hiterest  of  another,  he  must  plead  it 
b  abatement. 

Rule  diteharged. 


DIMES  V.  THE  COMPANY  OF 
PROPRIETORS  OF  THE  GRAND 
JUNCTION  CANAL. 


[IN  THE  EXCHEQUER  CHAMBER.] 

1845. 
May  10; 
Jnne  14. 

1846. 
Feb.  8; 
June  13. 

Caso/  Act  —  Statutory  Conveyance  — 
Ctpt/kolder— Right  of  Lord — Compensation 
—  Treipau/or  Mesne  Profit* —  Cuitom — 
Forfeiture — Seizure  Quoutque  —  Infant— 
11  (7eo.  4.  4-  1  WM.  4.  e.  66.—  IVarrant 
to  leixe — Proelamation^-Estoppel. 

By  the  Grand  Junction  Canal  Act  (Zi 


Oeo.  8.  e.  Ixxx.^  a  form  of  conveyance  is 
provided,  by  which,  in  consideration  of  a 
sum  of  money,  the  owner  of  land  grants  and 
releases  all  his  right,  title  and  interest  to 
<fte  company,  habendum  to  the  company  for 
ever,  by  virttte  and  according  to  the  true 
intent  and  meaning  of  the  act,  which  form  of 
conveyance  it  is  enacted  thaU  be  valid  and 
effectual.  J.  S.  being  seised  of  copyhold 
land  of  the  manor  of  R,  conveyed  it  by  deed 
in  tite  statutory  form  to  the  company,  the 
lord  of  the  manor  not  being  a  party  to  the 
deed:  —  Held,  that  the  conveyance  only 
transferred  all  that  J.  S.  could  himself 
transfer  without  the  lord,  but  that  it  left  the 
lord's  rights  untouched.  Held,  also,  that 
copyhold  land,  though  not  exprestly  named, 
was  included  in  the  Canal  Act. 

The  land  having  been  formed  into  the 
canal,  J.  S.  died,  leaving  an  infant  heir,  and 
having  devised  his  copyholds  to  devisees  in 
trust,  who  were,  in  pursuance  of  the  will, 
admitted  tenants  of  all  the  land,  except  so 
much  as  formed  part  of  the  canal.  After 
proclamations  made  for  the  party  entitled  as 
tenant  to  come  in  and  be  admitted,  the  lord 
seised  the  land  quousque,  and  brought  eject- 
ment, and  afterwards  an  action  for  the 
mesne  profits  against  the  company : — HM, 
that  the  lord  was  entitled  to  treat  the  com- 
pany as  trespassers  after  the  death  of  J.  S, 
and  was  not  compellable  or  entitled  to  receive 
compensation  under  the  Canal  Act.  Held, 
also,  that  (the  infant  heir,  and  not  the  de- 
visees, taking  the  legal  estate)  the  common 
law  right  of  the  lord  to  seize  quousque  was 
not  taken  away  by  II  Geo.  4.  ^  1  IVill.  4. 
e.  65. 

The  special  verdict  in  the  action  far  mesne 
profits  found,  that  the  proclamations  for  the 
party  entitled  to  come  in  and  be  admitted, 
were  made  at  three  courts  not  found  to  be 
consecutive  courts ;  the  first  and  third  of 
which  were  stated  to  be  general  courts  baron, 
but  the  second  was  simply  called  a  court 
baron;  that  at  the  last  court  a  warrant 
issued  to  the  bailiff  to  seize  the  land  into  the 
hands  of  the  lord,  and  that  the  bailiff  did 
accordingly,  in  pursuance  of  the  warrant, 
seize  the  lands  into  the  hands  of  the  lord 
until  a  tenant  should  come  and  be  ad- 
mitted; and  that  an  action  of  ejectment 
was  afterwards  brought,  in  which  judgment 
was  obtained,  and  a  writ  of  possession 
executed : — Held,  that  the  seizure  quousque 
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»ai  valid,  akhcmyh  the  varramt  aulhoriaed 
an  »b$olmte  ieiamre,  no  ttarratU  bemg  »eoet' 
$ary  ;  and  a*  the  act  wtu  done  by  the  batiif 
or  agent,  and  for  the  benefit  of  the  lord,  who 
wot  at  liberty  to  adopt  it, — Held,  alto,  that 
the  abtenee  of  a  finding  that  the  proelama' 
/mm  were  made  at  eonseeutive  general  eomrtt 
baron  did  not  affect  the  plaintiff'*  right  to 
judgment,  om  the  judgment  in  ejectment  gate 
him  a  good  title  by  estoppel,  againit  which 
the  jury  were  at  liberty  to  find  the  trvth, 
whieh  they  had  not  done. 

Error  from  the  Court  of  Queen's  Bench. 

Trespass  for  mesne  profits. 

Pleas — Not  guilty,  and  that  the  locus  in 
quo  was  not  the  property  of  the  plaintiff. 

At  the  trial,  the  facts  of  the  case  were 
found  in  a  special  verdict,  upon  which  the 
Court  of  Queen's  Bench  gave  judgnent  for 
the  plaintiff  on  the  first  issue,  and  for  the 
defendants  on  the  second.  See  the  case 
reported  IS  Law  J.  Rep.  (n.s.)  Q.B.  S14, 
where  the  material  parts  of  the  special  ver- 
diet  are  set  out,  and  to  which  it  is  unneces- 
sary  to  do  more  than  refer.  A  writ  of  error 
having  been  brought  upon  the  judgment  on 
the  second  issue,  it  was  argued  (1)  by — 

Smythies,  for  the  plaintiff  in  error,  who  was 
desired  to  confine  himself  to  the  points  de- 
cided against  the  plaintiff  below.  — The 
main  question  in  this  case  will  arise  on  the 
construction  of  the  statute  1 1  Greo.  4.  & 
1  Will.  4.  c.  65.  But  there  is  a  prelimi- 
nary point,  namely,  whether  on  the  con- 
struction of  the  devise  of  Joseph  Skidmore 
to  the  devisees  in  trust,  they  are  not  en- 
titled to  come  in  and  be  admitted,  in  which 
case  that  statute  would  not  apply.  It  will 
be  contended,  that  the  testator  having 
passed  all  the  equitable  interest  in  the  land 
occupied  by  the  canal  to  the  company,  and 
having  devised  all  his  real  estate  subject  to 
the  payment  of  his  debts,  an  estate  of  which 
he  was  a  bare  trustee  did  not  pass  to  his 
devisees  under  those  general  words.  Under 
the  words  of  the  will,  though  there  is  a 
general  direction  for  the  payment  of  debts 
out  of  the  testator's  real  estate,  yet  the 
direction  to  sell  Frogmore,  coupled  with 
the  direction  that  the  trustees  shall  procure 
an  admittance,  amounts  to  a  specific  devise 

(I)  Before  TimW,  C.J.,  Pollock.  C  B.,  P"k«. 
B.,  KoU*  B.,  Coltmto,  J.,  snd  MauU  j 


of  that  estate  by  name  to  the  trustees.  It 
must  then  be  considered  whether  Frogiaon 
means  the  same  estate  as  it  does  on  the 
court  rolls  at  the  last  admittance,  that  is, 
whether  it  inchidaa  the  part  made  into  the 
canal  since  the  admittance  bat  before  the 
date  of  the  will.  The  principle  to  be 
deduced  from  the  eases  of  Lord  Broybroke 
V.  Intkip  (S)  and  Roe  d.  Reads  t.  Reade 
(S)  is  this :  that  general  words  in  a  devise 
will  pass  a  trust  estate,  unless  a  contrary 
intention  appears  from  something  in  the  will, 
and  a  contrary  intention  will  be  presumed 
where  the  testator  is  a  bare  trustee,  and  affiscts 
to  pass  a  beneficial  interest  inconsistent  with 
the  trust,  for  it  will  not  be  supposed  that  h* 
intends  to  do  that  which  cunot  legally  be 
done.  A  qualification  was  introduced  into 
this  rule  by  ffall  r.  Bright  (4),  and  a  dis- 
tinction was  there  taken,  that  the  mle 
applies  only  to  eases  of  express  not  of  con- 
structive trusts, — and  on  this  ground,  that 
if  the  Court  goes  beyond  the  ease  of  an 
express  trust  appearing  on  the  face  of  the 
will  or  deed  creating  the  estate,  they 
open  the  whole  question  of  equity  jurisdic- 
tion, and  in  fact  decide  whether  the  testator 
was  a  trustee  or  not — Qoodwyn  v.  Lister 
(5).  As  the  verdict  does  not  find  that  any 
part  of  the  purchase-money  has  been  paid, 
there  are  not  sufficient  data  firom  which  the 
Court  can  infer  that  die  testator  was  a  bare 
trustee ;  and  without  a  formal  suit,  evea  a 
court  of  equity  will  not  consider  the  ques- 
tion of  constructive  trusts,  and  ii  fortiori  a 
court  of  law  will  not  do  so  without  farther 
fitcts  than  are  found  in  the  special  verdict. 
But  secondly,  there  is  here  a  direction, 
that  the  trustees  shall  procure  admittance 
for  the  youngest  son  to  certain  specified 
copyholds,  and  be  admitted  themselves  to  the 
residue,  and  that  they  shall  sell.  It  is  there- 
fore plain  that  the  whole  of  the  Frogmore 
estate  passed  by  the  devise ;  for  as  the  whole 
is  included  in  the  term  "  Frogmore,"  where 
it  first  occurs  in  the  special  verdict,  it  mast 
be  so  throughout,  unless  a  different  and  more 
restricted  meaning  has  been  found  by  the 
jury.  As  far  as  intention  goes,  the  testator 
would  rather  let  the  whole  estate  pass  to 
devisees  of  full  age  than  to  an  in&nt,  who 

(3)  8  Vm.417. 

(3)  8  Term  Rap.  118. 

(4)  1  J«e.  &  Wilk.  494. 

(5)  S  P.  Wins.  387. 
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couM  not  eotn]dete  the  Mle  without  a  suit 
in  equity.  Moreover,  by  dividing  the 
estate  the  heriots  would  beve  been  multi- 
plwd.  Next  AS  to  the  construction  of  the 
•taL  1 1  Geo.  4.  &  1  Will.  4.  e.  65,  the  pro- 
vision in  eeedon  9,  that  the  party  entitled 
to  be  admitted,  if  an  infont,  slull  not  forfeit 
his  estate  by  not  eoniing  to  be  admitted, 
does  not  prevent  the  lord  from  seising  till 
be  doea;  and  the  remedy  given  by  the 
statute  ia  ooncnmnt  with  the  common  law 
remedy  of  entering  until  the  heir  prays 
admittance.  The  definition  of  forfeiture 
given  by  Blttekstone{6)  ia,  "the  loaa  of 
fltf  intereat  in  the  land,"  &c.  In  King  v. 
Diai*bm{1)  it  waa  held,  that  the  words 
"seised  as  forfeited"  in  a  special  verdict 
most  be  construed  to  mean  seized  as  an  ab- 
solute forfeiture,  and  not  merely  seized  till 
the  heir  appears.  In  Underhill  v.  Kehey 
(8)  it  was  held,  that  if  the  heir  is  beyond  the 
tea,  the  lord  cannot "  seize  as  forfeited,"  but 
may  "  seise  in  the  interim."  As  to  the  ge- 
neral efiect  of  giving  a  limited  meaning  to 
the  weed  "  forfeit,"  the  word  must  be  con- 
stmed  as  in  the  former  act,  9  Geo.  1 .  c.  29, 
ef  whidi  the  present  is  a  re-enactment.  In 
Lard  Kftrimglo*  v.  ilfBfweii(9)  it  was  held, 
that  the  old  statute  did  not  enable  the  lord 
to  admit  a  person  entitled  by  deed.  In  all 
such  cstses,  the  lord  was  without  any  remedy 
at  all,  if  the  meaning  of  the  clauae  against 
forfeiture  were  extended  so  aa  to  exclude 
theoommon  law  remedy  of  seizure  qwmtqtu, 
while  the  lord  obtuned  no  power  to  admit. 
.  The  statutes  were  passed  in  aid  of  lords,  as 
a|)pears  from  the  titles  and  preambles. 
Under  both  statutes  the  lord  is  empowered 
to  admit  the  peraon  entitled;  but  if  he 
admits  a  person  whom  he  supposes  to  be 
entitled,  he  is  in  a  dilemma,  as  he  cannot 
discover  the  tenant'a  title  against  his  will, 
whose  interest  it  is  to  conceal  it.  Suppose 
an  heir  in  possession,  and,  having  a  good 
title  against  all  the  world  but  the  lord,  will 
not  come  to  be  admitted,  and  the  lord 
hriags  ejectment,  he  may  be  defisated  by 
any  friuA  facte  title  of  a  person  under 
diasbility.  If  he  admits  the  heir  under  the 
atatnte,  and  a  will  is  produced,  he  may  be 

(6)  2Com.cl8.|>.267. 

(7)  I  Show.  31,  88;  8.0.  ISalk.  386;  8  Mod. 
ill;Cartfa.4I;  Latw.  7M. 

(8)  Cro.  Jae.  226. 

(9)  \i  Vn.  240. 


defeated.  If  the  devtsee  is  under  a  die- 
ability,  and  he  admits  such  devisee,  he  may 
be  again  defeated  by  the  production  of  a 
deed  of  appointment.  If  he  admits  a  per- 
aon under  the  statute,  whom  he  supposes 
to  be  entitled,  aa  it  is  a  proceeding  m 
invilum,  and  therefore  no  implied  contract, 
he  cannot  sue  for  his  fine;  and  if  he  is 
bound  to  prove  the  title  he  is  put  into  a 
great  diffieulty;  whereas,  if  the  efiect  of 
the  aet  is  to  give  the  lord  the  (^ption  of 
either  mode  of  proceeding,  it  may  be  a 
great  benefit  to  him.  Another  anonudy  is 
that  by  section  9.  there  is  to  be  no  forfei- 
ture for  not  coming  in  to  be  admitted,  or 
for  non-payment  of  the  fine  after  admit- 
tance ;  an  entry  until  the  heir  appears  will 
thus  be  a  forfeiture,  but  an  entry  until  the 
fine  is  satisfied  will  be  no  Ctn^iture,  for  at 
common  law  as  soon  as  the  heir  appears, 
without  paying  the  fine,  the  lord  must 
retire.  The  Court  below  were  pressed  with 
the  difiSculty  of  finding  something  for  the 
act  to  operate  upon. 

[RoLFE,  B. — The  lord  gets  the  benefit 
of  a  tenant  under  the  statute.  Suppose 
the  lord  seizes  qwnuqMe,  and  the  infant  heir 
dies  in  the  meantime,  no  fine  is  payable, 
sa  a  fine  is  payable  only  on  the  death  of 
the  tenant ;  whereas,  if  he  admits  the  infant 
heir  under  the  statute,  and  the  heir  then 
dies,  he  will  get  his  fine.] 

When  the  set  9  Geo.  1.  o.  39.  passed, 
femes  covertes  had  no  privilege — Qtib.  Ten, 
p.  231,  cited  1  (SeWe.  Cop.  288.  (4th  ed.),  and 
they  were  benefited  by  the  act  The  lord  is 
also  benefited,  if  the  opinion  expressed  in 
King  V.  Dilluton  is  right,  that  where  there 
is  a  custom  to  forfeit  absolutely,  the  lord 
shall  not  enter  during  infancy.  If  the  sta- 
tute is  considered  as  giving  an  option,  it  is 
highly  beneficial  for  all  the  parties.  Section 
9.  is  not  a  substantive  clause,  but  a  proviso, 
and  should  be  construed  together  with  sec- 
tion 3 ;  it  probably  was  introduced  ex  a&tm- 
danti  cauteld,  to  prevent  section  3.  from 
being  construed  to  direct  an  absolute  for- 
feiture. The  Court  below  supposed  that 
there  was  no  reported  case  on  the  ocm- 
struction  of  those  statutes,  as  none  was 
cited;  but  North  v.  Lord  Strafford (^10)  is 
directly  in  point.  There  is,  indeed,  no 
reference  there  to  the  statute,  and  it  may 

(10)  3  P.  Wms.  148. 
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be  by  a  mistake  in  the  report  that  the  Lord 
Chancellor  is  made  to  say  that  the  lord 
may  seize  the  land  "as forfeited."  Doe  d. 
Tarrant  v.  Hellier (II)  was  cited  below: 
there  the  Court  might  have  decided  the  case, 
shortly,  on  the  ground  that  the  statute  pre* 
vented  an  absolute  forfeiture,  but  they  seem 
to  assume  the  contrary.  In  Doe  v.  Bover 
V.  TVtifliMiR  (1 2),  Bay  ley,  J.  assumes  Doe  v. 
Hellier  to  be  a  decision  on  this  point;  and 
the  case  is  distinguished  from  an  absolute 
forfeiture.  Doe  d.  Twining  v.  Museott{lS) 
decides  that  the  right  to  seize  quoiufue  is 
not  abrogated  by  the  statute. 

KelUf,  for  the  defendants  in  error. — The 
points  argued  on  the  other  side  are  compa- 
ratively immaterial,  the  important  question 
being,  whether  Skidmore  can  be  considered 
as  haying  died  seised,  whatever  his  interest 
may  have  been.  This  is  erroneously  sup- 
posed to  have  been  decided  by  the  cases 
in  equity.  By  the  custom  of  the  manor 
the  right  to  seize  guousque  depends  upon 
whether  the  tenant  died  seised;  if  he  has 
parted  with  his  interest  he  ceases  to  be  a 
copyholder. 

[RotFE,  B. — Suppose  a  copyhold  tenant 
in  fee  conveys  by  feoilhient  with  livery  of 
seisin,  that  is  a  fbrfeiture,  but  the  lord  may 
elect  not  so  to  treat  it,  and  may  still  con- 
sider him  tenant,  and  on  his  death  seize 
quousque.2 

There  is  no  authority  that  a  lord  may  so 
elect.  Here  the  case  is  one  of  a  statutory 
conveyance  perfect  to  all  intents  and  pur- 
poses. 

[PottocK,  C.B. — As  far  as  I  know  any- 
thing of  acts  of  this  kind,  it  cannot,  I  think, 
be  considered  that  the  intention  was  that 
the  company  should  take  only  an  equitable 
interest  in  Uie  land.] 

It  is  submitted,  that  under  the  words  of 
this  act  (14),  the  company  took  all  that  Skid- 

(11)  S  Tern  Rap.  163. 

(12)  1  B.  &  Ad.  736}  s.«.  8  Uw  J.  t^9f, 
K.B.  119. 

(13)  12  Mae.  &  Web.  832 ;  s.  e.  14  Law  J.  Rep. 
(ir.s.)  Ex«b.  185. 

(14)  The  following  U  the  form  of  coDrejrtooe  to 
the  eompsnjr,  provided  by  sect.  9.  of  the  S  Gea  SS. 
o.  Ixxx. — "  I,  A.  B,  of  &c.,  in  considerstion  of  tbe 
■am  of  to  me  psid  {or  in  eonsideratioB  of 
tbe  annuti  rent  of  to  me  to  be  hareifter 
yielded  and  paid,  bjr  yearly  or  half-yearly  payments 
«  auy  b4  agrttJ  upon']  by  the  company  of  proprietors 
of  the  Grand  Juaetion. Canal,  do  hereby  grant  and 
relaaae  to  the  said  ooi^pany,  all  [rftwriMnf  (kt  prt- 


more  possessed,  both  at  law  and  in  equity,  so 
that  he  did  not  die  seised ;  and  therefore  the 
lord  cannot  maintain  this  proceeding  at  alL 

[TiNDAL,  C.J. — On  the  other  side  it  is 
said,  that  the  lord's  right  has  not  been 
attended  to;  and  that  the  act  being  one 
brought  in  by  the  company  themselves, 
ought  not  to  be  construed  prejudicially  to 
the  lord.] 

[Pollock,  C.B. — And  moreover,  that  the 
proceeding  was  equivalent  to  a  surrender 
to  the  company,  who  were  bound  to  come 
in  and  be  admitt^.] 

If  the  act  did  not  give  all  that  the  com" 
pany  required,  ho«  were  they  to  acquire 
it  f  It  amounts,  in  fbct,  to  an  enfranchise- 
ment of  the  copyhold.  If  copyholds  cannot 
be  taken  under  this  a<!t  they  cannot  be  taken 
at  all. 

[Parke,  B.— ^They  might  have  bargairted 
with  the  lord  for  them :  it  is  like  the  case 
of  a  tenant  for  years  and  a  reversioner/) 

All  the  interest  of  the  tenant  would  have 
passed  by  his  conveyance,  and  all  the  in- 
terest of  the  lord  by  his  conveyance,  sup- 
posing both  to  convey. '  It  is  said  on  the 
other  side,  that  there  is  no  conveyance  by 
the  lord  of  his  interest;  but  it  mnstbe 
recollected  that  th^se  proceedings  take  plac4 
not  under  a  private  vohintary  conveyance; 
but  under  the  powers  of  the  act. 

[Parke,  B. — The  sole  question  turns  on 
the  construction  of  the  act:  whether  the 
tenant  can  by  this  mode  of  conveyance  de- 
prive the  lord  of  the  fruits  of  his  tenure.] 

It  Is  not  contended  that  the  tenoM  lias  ■ 
any  right  to  prejudice  the  lord,  or  that  the 
lord's  interest  was  conveyed,  but  that  the 
latter  is  affected  under  the  inevitable  power* 
of  the  act,  and  is  entitled  to  compensattoti. 

[RoLFB,  B. — Under  what  clause  could 
the  lord  claim  compensation  after  the  com*' 
pany  have  bought  all  his  intererst  ?] 

Under  section  10,  both  lord  and  tenant 
are  within  that  section ;  the  lord's  interest 
is  afi^cted,  as  he  gets  a  corporation  for  M^ 
tenant  instead  of  a  natural  person,  find  lie 
loses  the  fines  payable  on  alienation.    Set;*' 

rniMl  to  bt  eomvtytd}  and  all  my  rigbt,  title,  »ni 
intareat  to  and  in  the  same  and  eTery  part  thereof, 
to  bold  to  the  aaid  company  for  e'er,  by  virtue  and 
according  to  the  tme  intent  and  meanii^  of  th«  ae« 
«f  yaitiaaunt  saased  fbr  aiaklog  and  BuiataSlrfa|> 
the  uiid  Grana  JoDotioii  Canal.  In  witaeaa,"  ti^ 
The  section  enacts  that  every  such  conveyance  shall 
be  valid  and  effectuaL 
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tion.ll.  proyides  coippei^sation  foriojuiri- 
ooily  affectiog  the  land. 

[Maulb,  J.— Ye*}  but  aot  for  affecting 
tlie  interest  merely.] 

There  might  be  a  mandamus  to  grant  the 
lord  compensation  nunc  pro  tenc  Section 
15.  also  gives  a  power  to  the  person  inter- 
ested to  apply  to  the  commissioners.  But 
the  real  point  is,  whether,  after  the  company 
\n6  bought  all  the  tenant's  interest,  if  he 
happens  to  die  the  lord  can  come  and  turn 
them  out;  and  that  in  the  face  of  the  direct 
words  of  an  act  passed  for  a  great  public 
parpoie..  . 

[TiHDAt,  C  J.— Why  did  not  the  lord 
come  for  his  fine  or  compensation  to  which 
be  was  entitled,  as  boob  as  he  knew  of  thia 
parliamcDtary  surrender?] 

[Snu/thie*. — It  is  not  found  that  there  is 
my  custom  tar  the  lord  to  c<»npel  a  sur- 
lendetee  to  come  in  and  be  admitted,  and 
a  fine  is  not  payable  until  admission.] 

[MiLULE,  J. — Is  not  tills  a  similar  case 
to  where  land  in  settlement  is  taken  under 
the  act,  and  a  person  entitled  to  a  remote 
interest  has  now  a  right  to  come  into  pos- 
•Miion.] 

la  such  case  he  might  have  a  mandamus 
to  get  compensation.  The  whole  question 
u,  whether  this  is  a  surrender  only,  or 
whether  it  does  not  operate  as  a  sonender 
and  admittance. 

[Parxb,  B. — If  your  construction  is 
right,  where  is  the  clause  enabling  the  lord 
to  compel  the  company  to  buy  his  interest, 
and  pay  him  the  value  ?  for  the  case  of 
value,  as  well  as  compensation,  is  provided 
tot  by  the  act.  There  must  be  some  remedy 
for  the  lord,  unless  this  is  to  be  construed 
as  a  parliamentary  surrender.] 

The  prubable  intention  of  the  act  was  to 
pRserve  the  seignorial  rights  to  the  lord. 
So  fiu  as  was  compatible  with  the  purposes 
for  whidi  it  was  passed,  the  lord's  right 
mi^  revive  after  a  time,  and  in  the  mean- 
vkle  he  mi^t  be  entitled  to  coniipensation. 
Tbe  argument  of  the  plaintiff,  that  con- 
stniing  thia  as  a  surrender  and  admittance 
«o«ld  involve  a  hardship  on  the  lord,  cannot 
be  sappMted.  Any  aet  which  would  other- 
vnw  be  a  forfeiture  becomes  no  forfeiture 
if  dwe  under  the  powers  of  the  act,  and  is 
■Mllet  Cor  eoBipenaatien.  If  it  is  necessary 
to  take  the  whole  of  the  lord's  interest  he 
nay  be  compensated,  or  he  may  be  com-* 


pcnsated  for  the  iijjury  done  by  loss  of  fines. 
The  Queai  v.  the  Eatteru  Countiet  Rail- 
way Company  {15)  establishes  two  princi- 
ples ;  that  wherever  an  act  enables  a  com- 
pany to  execute  works,  the  whole  act  must 
be  construed  with  reference  to  that  object, 
and  whenever  there  are  compensation  clauses 
they  are  to  be  largely  construed  in  fiavour 
of  persons  whose  rights  are  affected.  But 
supposing  that  Skidmore  did  die  seised,  lus 
infant  heir  was  the  person  entitled  to  enter; 
and  under  11  Geo.  4.  &  1  Will.  4.  c.  65. 
the  lord  was  bound  to  appoint  an  attorney, 
and  to  enter  and  hold  the  lands  if  the  fine 
was  not  paid,  but  he  had  no  right  to  seize 
quouime.  But  it  is  said,  in  answer  to  this, 
that  Uie  devisees  under  the  will,  and  not 
the  heir,  were  entitled  to  enter;  but  the  will 
passed  nothing  beyond  the  beneficial  interest, 
and  not  lands  the  legal  estate  in  which  was 
in  Skidmore,  but  the  beneficial  interest  in 
others.  Where  the  uses  of  a  will  are  such 
as  a  testator  would  have  no  right  to  declare, 
with  reference  to  trust  estates,  trust  estates 
will  not  pass  by  it — Gallier*  v.  Mou  (16)» 
Doe  v.Ii^A</oo<  (17),  Wall  v.  Bright,  Roex. 
Reade,  Sight  d.  Compton  v.  Comp<on(18). 
But  it  is  attempted  to  confine  this  to  the 
case  of  express  trusts,  and  Goodwyn  v. 
Litter  was  cited;  but  these  cases  do  not 
apply  to  a  will,  where  the  whole  question 
turns  upon  the  intendon.  Then  there  has 
been  a  disclaimer  here  by  the  trustees  as 
to  the  part  to  which  they  were  not  admitted 
—The  King  y.  Wilson{l&). 

[Mauls,  J. — There  the  disclaimer  was 
by  deed ;  here  you  must  argue  that  mere 
misfeasance  amounts  to  a  disclaimer.] 

Doe  d*  Le  Keux  v.  Harrison  (20)  shews 
that  the  fact  of  the  parties  not  choosing  to 
come  in  and  be  admitted,  leaves  the  heir- 
at-law  in  the  same  situation  as  he  would 
have  been  in  without  the  devise.  As  to  the 
applicability  of  the  statute,  it  was  intended 
to  be  general,  to  enable  the  lord  to  have  an 
immemate  admittance  and  payment  of  the 
fine,  and  also  to  protect  in&nts  firom  losing 
their  estates  for  any   other  reason   than 

(15)  2  Q.B.  Rep.  347;  s.o.  11  Uw  J.  Rep. 
K.B.e6. 
(10)  9B.&C.267;s.o.rUwJ.R«p.K.B.  109. 

(17)  8  Mm.  &  Welt.  55S  ;  s.  o.  II  Uw  J.  K«p. 
(n.s.)  Exch.  151. 

(18)  9  East.  267. 

(19)  10  B.  &  C.  80;  s.c.  8  Uw  J.  Rep.  K.B.  101. 

(20)  14  Uw  J.  Rep.  (H.S.)  Q.B.  77. 
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non-payment  of  the  fine  ;  it  was  intended 
to  provide  an  uniform  mode  of  proceeding 
in  all  cases  of  incapacity.  The  word  •'  for- 
feit" may  as  well  apply  to  seizures  quousque 
as  to  an  absolute  forfeiture.  This  is  called  a 
forfeiture  in  Watkint't  Copyholds,  397.  A 
custom  to  forfeit  absolntely  on  not  coming 
in  to  be  admitted  is  very  rare ;  it  is  alluded 
to  in  Doe  v.  Uellier.  The  almost  universal 
custom  is  to  seize  quoutque,  and  the  legis- 
lature probably  intended  to  provide  for  the 
usual,  not  the  unusual,  custom.  The  inter- 
pretation clause  enacts,  that  land  is  to  mean 
not  land  in  fee  simple  only,  but  any  share, 
charge,  or  interest  therein.  Therefore  the 
clause  as  to  forfeiture  must  mean  that 
the  infent  is  not  to  forfeit  his  interest  in 
the  land  which  he  continues  to  have  after 
the  death  of  his  ancestor.  As  to  the  cases 
which  ate  supposed  to  have  put  a  con- 
struction on  the  statute,  in  North  v.  Lord 
Strafford,  no  reference  was  made  to  the  sta- 
tute, which  seems  to  have  been  overlooked ; 
and  in  Clayton  v.  Cookes  (21)  and  Lord 
Kensington  v.  Mansell,  what  fell  from  the 
Court  were  mere  obiter  dicta.  In  Doe  v. 
HeUier,  indeed,  the  point  was  raised,  bat 
not  decided.  Doe  d.  Twining  v.  Muscott 
is  the  only  case  where  anything  like  a  deci- 
sion is  given.  In  the  judgment,  the  Court 
•ay,  "  One  other  point,  however,  occurred 
to  the  Court  as  proper  to  be  considered, 
which  is,  whether  the  admittance  might  not 
be  taken  against  the  lords  as  a  confession 
that  a  feme  coverte  was  entitled ;  and  if  so, 
whether  die  right  of  entry  quousque  was 
not  taken  away  by  the  9th  section  of  1 
Will.  4.  c.  65,  which  provides,  that  no  feme 
eoverte  shall  forfeit  any  copyhold  land  for 
her  neglect  or  refusal  to  come  to  a  court  to 
be  admitted,  nor  for  the  omission,  denial, 
Or  refusal  by  such  feme  coverte  to  pay  any 
fine  imposed  or  set  upon  her  admittance  to 
such  land.  But  upon  consideration  of  this 
section,  we  think  that  it  means  only,  as 
indeed  the  ordinary  meaning  of  the  word 
imports,  to  protect  her  estate  from  forfei- 
ture, properly  so  termed,  to  which  the 
custom  of  particular  manors  renders  estates 
liable  for  not  appealing  at  the  lord's  court. 
Upon  a  seizure  quousque  there  is  no  forfei- 
ture, and  if  the  words  were  construed  in  a 
popular  sense  to  mean  a  seizure  quotuque, 

(21)  2  Atk.  4«9. 


the  last  part  of  the  clause  would  be  repng- 
nant,  as  a  seizure  quousqve  is  the  remedy 
given  by  the  prior  section  6,  for  a  fine 
imposed  on  a  feme  coverte's  admittance. 
We  think,  therefore,  that  this  species  of 
proceeding  in  the  case  of  a  feme  coverte  it 
not  abrogated  by  the  statute  1 1  Oeo.  4.  & 
1  Will.  4.  c.  65."  But  it  must  be  remem- 
bered that  the  power  given  by  the  statute  is 
not  properly  a  power  to  seize  quousqme,  but 
merely  a  right  to  seize  until  fine  paid,  and 
then  to  account  to  the  tenant  for  the  rents 
and  profits.  Besides,  the  opinion  was  quite 
extra-judicial. 

But  there  are  two  technical  objections  to 
the  case  of  the  plaintifi',  as  found  by  this 
special  verdict.  First,  the  warrant  was  to 
seize  absolutely,  and  cannot  authorize  m 
seizure  quousque ;  and  the  verdict  finds  that 
the  seizure  was  made  under  and  by  virtuo 
of  the  warrant.  In  Doe  v.  HeUier  it  waa 
distinctly  held,  that  a  lord  cannot  treat  aa 
absolute  seizure  as  a  seizure  quousqut. 

[Parks,  B. — The  special  verdict  finds 
in  terms  that  the  bailiff' seized  ^ttowfue.] 

That  is  merely  an  inference  drawn  from 
the  facts,  and  if  it  appears  not  to  be  bom« 
out  by  them,  it  cannot  be  relied  upon. 
The  waxrant  is  the  sole  authority  for  the 
seizure. 

[CoLTMAN,  J. — If  a  stranger  does  an  act 
for  the  benefit  of  another,  and  the  othtx 
ratifies,  that  is  good  without  prior  autho- 
rity,] 

Secondly,  it  does  not  appeAr  that  the 
custom  has  been  strictly  pursued ;  it  requires 
proclamation  to  be  made  at  three  geaexal 
courts  baron,  and  that  the  second  and  last 
should  be  at  two  next  succeeding  courts. 
Now,  it  is  nowhere  alleged  that  these  wen 
the  next  succeeding  courts  baron.  Also 
the  first  and  last  are  called  general  courts 
baron,  but  the  second  is  cidled  merely  a 
court  baron^«zpresno  hamw  est  exelutio 
alterims. 

Smythies,  in  reply. .— First,  as  to  tb* 
last  two  objections.  It  is  only  found 
by  the  verdict  that  it  is  usual,  n<rt  that 
it  is  the  custom,  to  make  the  prochunaticma 
at  three  consecutive  courts;  but,  in  feet, 
it  was  not  necessary  to  state  the  procla- 
mations at  all.  In  an  action  (at  mesne 
profits,  a  judgment  in  ejectment  is  primd 
facie  evidence  of  the  plaintiff's  right  until 
answered;   and  the  defendants  luve  not 
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tnairered  it  by  shewing  that  At  courts  were 
lot  eottsecatire.  The  Canal  Act,  SS  Geo.  3. 
e.  80,  provides,  that  before  entry  by  the 
company  there  must  be  not  only  a  contract 
to  purchase,  bat  payment  of  the  money ; 
and  the  verdict  finds  no  payment  to  any 
oae.  Trespass  might  have  been  maintained 
by  the  lord  in  Skidmore's  lifetime —  2  Roll. 
Ahr. '  Trespass,'  N,  pi.  5.   If  injury  is  done 
to  copyhold  land,  and  the  copyholder  dies, 
die  lord   may  have   trespass  even  before 
prodamations.   Bnt  the  proclamations  were 
dispensed  with  by  notice  to,  and  the  pre- 
tence of  the  party  entitled  in  conrt — 1  Scriv. 
CofghoUb,  286.  (4th  ed.),  citing  Doe  v.  Jen- 
My  (22)  and  Z>oev.  Trueman.  If  the  devisees 
were  the  parties  entitled,  as  it  is  contended 
they  were,  they  had  ample  notice.    If  there 
ma  an  intermediate  court  the  defendants 
ought  to  have  proved  it.     A  party  is  not 
bound  to  prove  a  negative,  especially  when 
the  knowledge  of  the  tact  disputed  is  common 
to  both  aides.     In  the  case  cited  on  the 
odter  side  this  fact  was  distinctly  found. 
In  Kinff  v.  DiUiston  and  Doe  v.  Hellier 
the  custom  is  stated  to  be  to  make  procla- 
mations "  at  three  courts,"  not  "  consecu- 
tive  courts" — Sh  R.  Leeh/brd's  case  (28). 
Aen  it  is  said  there  is  a  misdescription  of 
the  second  court,  bnt  general  court  is  snr- 
phnage — 2  Seriv.  Cop.  600.      A  "  spe- 
cial" conrt  is  distinguished  from  a  "  gen- 
eral," by  the  absence  of  that  public  notice 
which  was  given  here.     The  case  is  stated 
in  the  same  way  in  Doe  v.  Hellier,  and  the 
objection  was  not  there  taken.     Then  as  to 
the  seizure  not  being  authorized  by  the 
wwrant.     No  warrant  was,  in  fact,  necessary 
—  1  Serkf,    Cop.  288,   citing    Trotter  v. 
BMe  (24),  Milfax  v.  Baker  (25).     Doe 
V.  Hellier,  too,  is  an  authority ;  for  there, 
after  the   seizure,  the  lord  granted  abso- 
lutely, and  it  was  held  that  the  warrant 
did  not  prove  the  seizure  absolute,  but  the 
gnnC     In  Doe  d.  Twining  v.  Muscott  there 
waa  no  written  precept  to  seize.     As  to  the 
main  point,  whether  all  the  right  both  at 
law  and  in  equity  passed  from  Skidmore 
by  the  conveyance,  the  judgment  of  the 
Qoeen's  Bench  on  this  point,  in  the  action  of 
ejeetnent,  has  been  approved  of  by  the  Lord 

(22)  »  EMt.  5S3. 

(23)  8  Bcp.  99. 

(24)  2  Mod.  229. 

(25)  1  Lot.  26. 

\ew  SeaiEs,  XVI.— Q.B. 


Chancellor  and  the  Vice  Chancellor  (26). 
The  question  is,  whether  the  parliamentary 
conveyance  operates  as  a  surrender,  or  as  a 
surrender  and  admittance ;  and  it  is  argued 
as  a  case  of  compensation.  The  statute 
gives  two  forms  of  conveyance,  one  to  the 
company  and  the  other  to  private  persons, 
and  gives  the  same  efficacy  to  each.  Sup- 
posing a  part  of  this  land  had  been  severed 
from  the  rest  of  the  canal,  and  Skidmore 
had  sold  it  to  an  individual  by  the  parlia- 
mentary form,  the  lord  could  have  had  no 
compensation.  All  that  the  copyholder 
could  convey  passed  to  the  company,  and 
there  is  nothing  to  shew  that  they  have 
affected  the  lord's  interest  at  all ;  they  have 
given  no  notice  to  the  lord  that  they  intend 
to  take  his  interest.  Compensation  must 
be  applied  for  within  six  months,  but  the 
lord  did  not  know  of  the  conveyance  at  that 
time.  With  regard  to  the  construction  of 
11  Geo.  4.  &  1  Will.  4.  c.  65,  at  common 
law  the  infancy  of  a  party  entitled  to  be 
admitted  saved  the  estate  from  forfeiture; 
and  it  is  so  under  the  statute ;  and  therefore 
the  question  of  the  construction  of  this 
statute  does  not  arise  if  the  devisees  were 
entitled.  Galliers  v.  Moss  and  Doe  v. 
Lightfoot  were  cited  on  the  other  side,  to 
shew  that  this  estate  did  not  pass  by  the 
will ;  but  those  were  cases  of  mortgagees, 
and  came  within  the  principle  of  a  trust 
created  by  deed  between  the  parties,  and 
apparent  on  the  face  of  it ;  whereas,  here, 
the  trust  must  be  collected  irom  the  fact  of 
payment,  and  other  facts  set  out  in  the 
verdict.  Lindsell  v.  TAacArer  (27),  where 
a  vendor  had  sold  but  not  conveyed,  differs 
from  this,  because  the  relief  prayed  being 
that  the  vendor  should  be  decreed  to 
convey  the  estate,  the  averment  that  the 
testator  was  a  bare  trustee,  which  was 
admitted  on  the  pleadings,  was  a  neces- 
sary part  of  the  plaintiff's  case,  but  is 
here  a  fact  in  issue.  Right  v.  Compton  is 
not  in  point.  Here  there  is  an  express 
direction  to  the  trustees  to  be  admitted  to 
the  particular  estate,  and  to  sell  it.  In 
Bright  v.  Wall  a  distinction  was  drawn  in 
the  case  where  a  person,  who  is  under  con- 
tract to  sell,  dies,  leaving  an  infant  heir. 
If  the  estate  passed  to  the  infant  he  would 

(26)  2  Jar.  106. 1078. 

(27)  12  Sim.  128 ;   «.  c  10  Law  J.  Rep.  (m.s.) 
Cbue.  848. 
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be  liable  to  the  costs  of  an  equity  «ait — 
The  Midland  Couutiea  Railway  Company 
V.  Wettcomh  (28).  It  is  said  the  trustees 
have  disclaimed,  and  The  King  v.  WiUon 
is  cited.  That  was  a  case  of  disclaimer  by 
deed ;  here  they  merely  come  to  the  court 
and  are  admitted  to  part  of  the  estate,  and 
do  not  ask  to  be  admitted  to  the  rest  until 
the  question  of  the  fine  is  settled.  That  is 
a  very  ditferent  thing  from  refusing  to  be 
admitted  at  all.  As  to  the  meaning  of 
"forfeiture"— 1  Walk.  Cop.  292,  and  1 
Seriv.  Cop.  445,  are  expressly  in  favour 
of  the  plaintiff's  view.  By  the  interpreta- 
tion clause,  "  land"  includes  any  interest  in 
land,  nnless  the  context  is  repugnant ;  but 
the  argument  deduced  from  that  proves  too 
much,  for  it  would  shew  that  the  lord  could 
not  enter  at  aU  until  his  fine  is  satisfied. 
In  North  V.  Lord  Strafford,  the  statute, 
no  doubt,  was  not  referred  to,  but  it  ia 
difficult  to  see  how  the  point  that  the  attor- 
ney  was  not  properly  appointed,  could  have 
arisen  otherwise.  In  JOoe  d.  Twining  v. 
MuKoU  there  were  two  points  raised,  either 
of  which  would  have  decided  the  case :  one, 
that  the  attorney  wasnot  properly  appointed ; 
and  the  other,  that,  a  feme  coverte  being 
entitled,  it  was  necessary  for  the  lord  to 
proceed  under  the  statute :  both  were  decided 
\n  favour  of  the  plaintiff,  and  it  cannot  be 
said,  therefore,  that  either  were  extra-judi- 
cial. On  the  whole,  if  the  statute  is  con- 
strued as  imperative,  and  not  giving  an 
option,  it  creates  difficulties  which  have  not 
been  removed.  The  lord  has  no  means  of 
knowing  who  is  entitled  to  be  admitted. 
Cur.  adv.  wit. 

TiNDAL,  C.J.  (after  stating  the  special 
verdict). — On  the  argument  of  this  case 
by  Mr.  Smythies  for  the  plaintiff  in  error, 
and  the  Solicitor  General  for  the  defendant, 
all  the  questions  arising  in  it  were  fully  and 
elaborately  discussed.  We  have  considered 
them,  and  are  of  opinion  that  the  plaintiff 
in  error  is  entitled  to  judgment.  The  prin- 
cipal question  was  as  to  the  effect  of  the  con- 
veyance executed  by  J.  Skidmore,  in  the 
form  given  by  the  statute  3d  Geo.  3.  c.  Ixxx. 
8.  9,  by  which  he  granted  and  released  all 
Us  oj^  title,  and  interest  to  the  company 
for  a  aum  of  money  paid  to  him.  It  was 
'(  t.  0.  9  Law  J.  B«p.  (H.S.) 


contended,  on  the  part  of  the  company, 
that  the  effect  was  to  transfer  all  Skidmore's 
interest  to  the  company,  so  that  he  was  no 
longer  tenant  to  the  lord,  and  therefore  did 
not  die  seised  of  the  tenement  at  the  will 
of  the  lord  according  to  the  custom  of  the 
manor :  that  the  lord's  title  was  barred,  and 
that  for  the  loss  of  the  benefit  derived  firom 
it,  his  only  remedy  was  by  applying  for  a 
compensation  under  the  act ;  and  that  at  all 
events,  if  his  title  continued,  he  could  not 
seize  quotuque  for  the  de&ult  of  his  infant 
tenant  in  not  coming  to  be  admitted.  The 
counsel  for  the  plaintiff,  on  the  other  hand, 
insisted  that  the  effect  of  the  statutory  con> 
veyance  was  only  to  transfer  such  interest 
as  the  tenant  himself  could  transfer  without 
the  concurrence  of  the  lord ;  that  it  operated 
in  the  nature  of  a  surrender;  that  until  the 
admittance  of  a  new  tenant,  the  old  one 
continued  seised;  that  the  lord  was  not 
bound  to  accept  a  corporation  as  his  tenant, 
for  be  would  thus  be  deprived  of  the  fruita 
of  his  seigniory,  and,  consequently,  that  he 
could  proceed,  on  the  death  of  the  tenant 
Skidmore,  in  the  usual  way  to  compel  his 
heir  or  devisee  to  be  admitted,  and  on  hia 
not  appearing,  to  seize  qvotuque,  though  the 
tenant  was  an  infant;  and  that  he  could, 
after  seizure,  maintain  his  ejectment,  and 
was  not  bound,  or  indeed  entitled,  to  claim 
compensation  under  the  act. 

And  we  think  that  the  conveyance  of 
the  tenant  transfers  all  that  the  tenant 
could  transfer,  without  the  lord,  but  no 
more ;  the  lord's  title  remaining  as  befor*. 
It  was,  probably,  by  an  oversight  that  the 
fifamers  of  the  act  did  not  expressly  ino 
dude  copyholds,  and  provide  for  the  in- 
terest of  the  lord.  In  a  subsequent  sta- 
tute, 41  Geo.  3.  c.  Ixxi,  the  legislature  Lm 
done  so ;  and  a  similar  provision  has  been 
made  in  various  railway  acts,  and  others 
mentioned  on  the  argument ;  but  we  think 
sufficient  appears  in  this  act  to  include 
every  species  of  title  and  tenure,  and  have 
no  doubt  but  that  the  lord  would  have  been 
bound,  and  the  title  of  the  company  com- 
plete, if  he  and  the  copyhold  tenant  in  fee 
had  joined  in,  or  each  separately  made,  s 
conveyance  in  the  statutable  form ;  but  if 
the  tenant  makes  a  conveyance  without 
the  lord,  it  is  impossible  that  he  can  be 
considered  as  representing  the  lord,  or 
that  the  lord's    right   could    be    thereby 
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transferred.     The  30th  secUon  of  the  33 

Geo.  3.  c.  Ixxx,  upon  which  reliance  was 

placed,  directs  the  commissioners  to  settle 

the  shares  of  purchase-money,  or  compen- 

ittion  for  damages,  to  be  allowed  to  persons 

hsTnij;  a  particular  estate,  for  their  interest, 

with  a  due  regard  for  the  rights  and  interest 

of  the  lord  of  the  manor.   This  section  may 

be  meant  to  apply  to  cases  where  the  lord 

jmns  in  the  conveyance  ;  at  all  events,  the 

daose  is  too  uncertain  to  take  away  his 

i^t;  and  it  is  to  be  recollected  that  it  is 

tile  company  which  is   to  suffer  by  the 

ngneness  and  obscurity  of  their  act.     On 

the  argument,  upon  a  motion  in  the  Queen's 

Bench  for  a  new  trial  in  the  ejectment, 

tb«  late  Mr.  Justice  Littledale  and  my  Bro- 

then  PattesoQ  and  Williams,  were  all  of 

^ion,  as  appears  by  a  manuscript  report 

wth  which  we  have  been  furnished,  that 

the  conveyance  by  the  tenant  did  not  affect 

the  lord's  rights,  and  could  not  possibly 

operate  as  a  pariiamentary  enfranchisement ; 

md  they  directed  the  verdict  to  be  entered 

kt  the  plaintiff.     It  is  to  be  observed  that 

n  the  report  of  their  judgments,  not  the 

least  notice  is  taken  of  the  objection  to  the 

plamtiff's  recovering,  which  has  been  so 

itroDgly  pressed   in  argument  before  us, 

that  the  lord  could  not  sue,  because  he  was 

to  receive  compensation  under  the  act  for 

the  injury  to  his  seigniory,  and,  therefore, 

it  is  to  be  inferred  that  that  point  had  not 

been   insisted    upon    by  the    defendant's 

counsel ;  and  the  view  of  the  case  taken  by 

the  Court  of  Queen's  Bench  was  confirmed 

bjr  the  Vice  Chancellor  of  England,  who 

hdd  that  the  effect  of  the  bargain  and  sale 

was  not  to  convey  the  legal  copyhold  estate, 

but  being  a  conveyance  for  valuable  Con< 

sideration,  the  tenant  of  the  estate  became 

trustee  ofthe  copyhold  for  the  company ;  and 

the  Lord  Chancellor  Cottenham,  on  appeal, 

eoofirmed  this  opinion,  for  he  said  that  the 

Court  of  Queen's  Bench  had  decided  that 

die  conveyance  did  not  affect  the  interest  of 

the  lord,  and  it  never  occurred  to  him  to 

dispute  Ae  judgment  of  that  Court.     "  The 

act  of  pariiament,"  his  Lordship  observed, 

"snthorised  the  copyholder  to  release  his 

right  to  the  company" ;  and  the  txt  says 

tittt  they  should  have  the  same  interest  as 

he  bad;    they,    therefore,   should   have  a 

tniaikcy  during  the  life  of  the   copyhold 

taunt,  and  then  the  lord  would  enter  for 


want  of  a  tenant.  We  think,  therefore,  that 
no  interest  passed  to  the  company,  except 
what  the  tenant  could  convey ;  they  chose 
to  rest  contented,  as  they  had  a  right  to  do, 
with  the  title  of  the  copyhold  tenant,  and 
not  to  purchase  that  of  the  lord.  The  con- 
sequence  is,  that  they  are  in  a  similar  situa- 
tion to  that  in  which  they  would  have  been 
placed,  if  they  had  chosen  to  purchase  a 
long  term  of  years  from  a  termor,  and  leave 
the  reversion  in  fee  outstanding.  The 
reversioner,  when  the  term  expired,  would 
have  a  right  to  treat  the  company,  if,  by  its 
officers,  it  occupied  his  land,  as  trespassers, 
and  they  would  be  so  until  they  paid  the  pur- 
chase-money (vide  section  25.  of  33  Geo.  3. 
c.  Ixxx.),  and  the  lord  might  bring  eject- 
ment. So  said  Lord  EUenborough  where 
a  canal  company  took  land  limited  to  one 
for  life,  without  paying  the  value  of  the 
land,  or  a  compensation,  and  the  remainder- 
man applied  for  a  mandamus — The  King 
V.  Stainforth  and  Keadby  Canal  (29);  and 
in  like  manner,  whenever  the  legal  right  of 
the  lord  of  the  manor  to  possession  of  the 
tenement  b^ns,  the  land  becomes  his 
estate,  and,  when  he  has  taken  possession, 
the  company  are  trespassers,  unless  they 
choose  to  purchase  what  is  now  the  land  of 
the  lord. 

Upon  referring  to  the  material  olanses  of 
the  act,  the  5th,  16th,  17th,  21st,  24th, 
and  25th,  it  appears  to  us  that  the  com- 
pany are  enabled,  not  bound,  to  purchase 
or  acquire  the  right  of  making  the  canal  on 
the  lands  specified  in  the  act,  if  they  choose 
to  do  so ;  they  are  to  pay  the  price  or  re- 
compense for  the  use  of  the  land  agreed  or 
assessed  by  commissioners  or  a  jury,  and 
that  before  they  enter  on  the  land;  if  they 
decline,  the  rights  ofthe  landowners  remain 
as  before.  And  as  to  the  damages,  those 
necessarily  resulting  from  the  making  of 
the  canal,  as  damages  by  severance,  are  to 
be  paid  in  the  same  way  as  the  purchase- 
money  for  the  land;  those  arising  to  the 
adjacent  lands,  millB,  &c.  from  the  making 
or  maintaining  or  repairing  the  canal  or  its 
feeders  or  reservoirs,  or  the  exercise  of 
similar  powers,  by  the  ooeing  of  water  from 
the  canal,  or  by  the  obstruction  of  water- 
courses, &o.  must  be  separately  assessed 
and  paid,   and    must   be   claimed  in    six 

(2»)  1  Man.  &  Salw.  ii. 
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months.  But  the  provision  for  compensa- 
tion for  damage  is  only  for  such  as  is  cansed 
to  the  land  itself  by  the  making  or  main- 
taining the  canal,  and  there  is  no  compen- 
sation for  injury  to  tenure,  nor  does  the 
making  of  the  canal  in  the  least  injure  that. 
The  rights  of  the  lord  and  the  fruits  of  the 
tenure  remain  after  the  making  of  the  canal 
exactly  the  same  as  before,  if  the  copy- 
holder's conveyance  did  not  affect  the  lord's 
interest ;  if  it  did,  that  conveyance  would 
have  injured  the  lord's  manorial  rights — 
not  the  making  of  the  canal ;  but  as  the 
lord's  rights  did  not  pass,  they  remain  as 
before,  and  as  soon  as  bis  title  to  the  land 
itself  arises  by  forfeiture  or  otherwise,  and 
he  gains  possession,  be  is  precisely  in  the 
same  position  as  a  landowner  whose  land 
the  company  have  not  agreed  to  purchase 
or  take.  It  appears  to  us,  therefore,  that 
the  Court  of  Queen's  Bench  took  a  proper 
view  of  this  part  of  the  case.  The  lord  re- 
tained his  right,  because  he  had  never  been 
called  upon  to  sell,  and  had  never  sold  it,  and 
the  tenant  bad  no  power  by  the  act  (and  it 
would  have  been  singular  if  he  had)  to  sell 
it  for  him ;  and  this  is  not  a  case  for  com- 
pensation by  way  of  damages. 

The  Solicitor  General  then  insisted  that  if 
the  company  had  acquired  no  legal  right  by 
the  conveyance  to  them,  the  plaintiff  had 
still  no  right  to  enter  pro  defeeUt  tenentis, 
for  several  reasons:  first,  because  the  te- 
nant's heir  was  an  infant  at  the  death  of 
the  tenant,  and  the  lord's  right  to  enter  and 
seize  quoutque  was  taken  away  by  11  Geo. 
4.  &  1  Will.  4.  c.  65,  which  (repealing  and 
re-enacting  9  Geo.  1.  c.  29.)  provides 
by  section  9,  "that  no  in&nt  or  feme 
coverte  shall  forfeit  any  copyhold  land  for 
the  neglect  or  refusal  to  be  admitted,  or  pay 
a  fine  on  admittance."  And  further,  that  a 
seizure  quouique,  by  which  the  lord  obtained 
the  profits  until  the  infant  came  in,  was 
a  forfeiture  within  this  enactment.  Of 
this  opinion  was  the  Court  of  Queen's 
Bench,  who,  deciding  with  the  plaintiff  on 
the  ground  that  his  title  was  not  barred  by 
the  Canal  Act,  gave  judgment  against  him 
upon  the  construction  of  this  section. 

A  short  time  before  this,  the  Court  of 
Exchequer  had  given  a  different  judgment 
in  the  case  of  Doe  d.  Tieining  v.  Museolt, 
with  respect  to  a  feme  coverte,  and  held  that 
the  word  "  forfeiture"  in  this  clause  was  to 


be  construed  in  its  proper  sense,  and  did 
not  include  the  right  of  the  lord  to  seize 
quoiuqne ;  but  this  case  was  not  reported 
at  the  time  of  the  argument  in  the  Queen's 
Bench, and  wasnotthere  cited.  We  have  now 
to  decide  which  of  these  two  constructions 
of  the  statute  is  correct,  as  we  all  agree  in 
thinking  that  the  infant  heir  took  the  legal 
estate,  and  not  the  devisee,  under  Skid- 
more's  will.  Prior  to  tliese  cases,  there 
was  no  decision  of  a  court  of  law  on  this 
question.  There  was  the  authority  of  a 
court  of  equity  not  long  after  the  passing 
of  the  9  Geo.  1.  e.  29.  (containing  a  similn 
clause).  Lord  Chancellor  King  in  the  case 
of  North  V.  Lord  Strafford  held,  that  if 
a  feme  coverte  would  not  come  to  be  ad- 
mitted, the  plaintiff  might  enter  and  <etae— 
he  is  reported  to  have  decided  that  he  might 
seize  os  forfeited,  which,  in  the  proper 
sense  of  that  word  is  inaccurate — and,  on 
that  ground,  held  a  demurrer  to  a  bill 
against  a  husband  and  wife  for  the  recovery 
of  a  fine  on  admittance  to  be  good.  Itiss<dd, 
that  Lord  King  did  not  refer  to  the  statute, 
but  it  can  hardly  be  supposed  that  he  was 
not  aware  of  its  provisions.  The  case  of  Doe 
V.  HeUier  was  mentioned  as  an  authority, 
but  though  the  point  was  there  argued,  the 
Court  decided  the  case  upon  other  grounds. 
In  this  state  of  the  authorities,  with  opposing 
decisions  of  two  Courts,  we  are  to  consider 
which  is  right ;  and  though  this  point  is  by 
no  means  free  from  doubt,  it  appears  to  us, 
that  the  reasons  against  that  of  the  Court  of 
Queen's  Bench  ought  to  prevail.  The 
term  "forfeiture"  primd  faeie  means  the 
loss  of  the  estate :  the  loss  of  the  profits 
quotisque  is  not  properly  a  "  forfeiture,"  aa 
is  explained  by  Mr.  Justice  Bayley,  in  deli- 
vering the  judgment  of  the  Court  of  King's 
Bench,  in  Dot  d.  Bover  v.  Trueman,  where 
he  says,  "  that  it  is  not  to  be  so  considered, 
but  is  rather  in  the  nature  of  process  at  the 
instance  of  the  lord,  and  by  way  of  o«pe 
or  distringas  to  compel  appearance  by  the 
heir,  than  a  forfeiture ;  and  therefore  the 
Court  held,  that  a  succeeding  lord  could 
avail  himself  of  it,  which  he  could  not  if  it 
was  a  forfeiture  properly  so  called ;"  and 
Watkins  on  Copyholds,  '  Admission,'  p. 
230,  treats  the  power  of  seizure  as  arisiiig 
from  the  right  of  the  lord  to  resume  the 
possession,  on  the  death  of  the  ancestor,  of 
the  lands  which  returned  to  him,  and  might 
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become  the  subject  of  a  new  grant ;  and  it 
is  clearly  a  right  not  arising  from  special 
custom,  but  legally  incident  to  every  manor. 
"  The  lord  may  seise  quousque  without  cus- 
fann,  bat  seise  a»  forfeiture  he  cannot  with- 
out  custom"  —  The  Earl  of  Salisbury's 
cote  (30).  The  opinion  of  the  Court  of 
Qoeen's  Bench  proceeds  upon  the  suppo- 
sition that  at  common  law  this  right  of 
the  lord  existed  when  the  heir  was  an  in- 
&nt,  and  that  of  the  Court  of  Ezche- 
qner  upon  the  assumption  that  it  did 
so  when  the  heir  was  a  feme  coverte, 
independently  of  any  special  custom, — 
and  we  think  correctly.  In  King  v. 
DilUston,  reported  in  many  books,  the 
q>ecial  Terdict  (which  is  set  out  in  Lutw. 
p.  7<>6)  states  a  custom,  if  the  surrenderee 
does  not  appear,  for  the  steward  by  the 
bailiff  to  seize  into  the  hands  of  the  lord, 
bat  does  not  state  expressly  that  the  lands 
were  forfeited.  On  the  writ  of  error  three 
Judges,  against  Lord  Holt,  affirmed  the 
jnd^ent  of  the  Common  Fleas,  that  the 
custom  did  not  bind  an  infant.  According  to 
the  report  in  Shower,  p.  88,  Lord  Chief 
Justice  Holt  treated  the  right  of  seizure 
jtMSMfne  against  a  person  under  disability 
as  a  matter  agreed  upon  by  all  the  Judges 
in  the  case  of  Underhill  v.  KeUey,  and 
according  to  Carih,  p.  45,  as  a  dear  pro- 
position; and  he  states  in  the  report  in 
Mower,  that  the  reason  of  the  law  taking 
care  of  infants  was  to  preserve  the  inherit' 
amee,  not  the  profits;  and  he  likens  it 
to  the  case  of  an  infant  tenant  by  knight 
service,  where  the  lord  takes  the  profits 
as  guardian;  and  according  to  the  report 
ia  Shatter,  3  Mod.  p.  221,  and  that 
in  Salkeld,  p.  S86,  all  the  three  puisne 
Jn^ea  treat  that  case  as  distinct,  because 
on  the  special  verdict  it  must  be  con- 
■dered  as  a  permanent  not  a  temporary 
seizure,  and  therefore,  could  not  bind  the 
infant.  In  the  report  in  Comb.  p.  1 18,  of 
the  first  argument,  it  is  said  that  Dolben, 
J.  said  it  would  perhaps  have  been  other- 
wise if  the  special  verdict  had  found  a  sei- 
Bure  merely,  and  that  Holt,  North,  and 
otben,  fire  great  lawyers,  were  for  a  seizure 
faou»f»e  in  such  a  case.  In  the  leading 
case  on  the  subject  of  forfeiture  by  custom. 
Sir  R.  Leehfardts  ease  (31),  it  is  stated  that 

(SO)  1  Uv.  6S. 
(«1)  8-R«p.99,a. 


no  custom  by  the  law  can  bar  those  who 
by  judgment  of  law  are  not  bound  to  make 
claun,  viz.,  persons  beyond  seas,  infants, 
persons  of  non-sane  memory  and  in  prison. 
Upon  these  authorities  (and  there  are 
none  to  the  contrary,  except  a  doubt  throwli 
out,  not  very  intelligibly,  by  Gregory,  J.  in 
the  report  in  3  Mod.  p.  224,)  we  think 
that  at  common  law  the  lord  might  seize 
quousque  in  the  case  of  an  infant  and  other 
persons  under  disability,  and  there  never 
was  any  doubt  as  to  the  right  in  the  case  of 
a  feme  coverte — Sir  R.  Lechford's  case. 

The  only  question  therefore  is,  whether 
this  right  is  taken  away  by  the  statutes  11 
Geo.  4.  &  1  Will.  4.  c.  65.  The  Court  of 
Queen's  Bench  held,  that  a  seizure  quousque 
was  included  in  the  term  "forfeiture,"  be- 
cause, otherwise,  the  operation  of  the  statute 
would  be  limited  to  cases  where  there  was 
a  special  custom  for  infants  and  persons 
under  disability  to  forfeit,  and  it  could  not 
be  conceived  that  cases  of  such  rare  occur- 
rence would  be  the  subject  of  legislative 
enactment.  Femes  covertes  woiUd  have 
been  bound  by  a  general  custom  of  for- 
feiture though  not  named  ;  so  that  the 
number  of  instances  would  not  be  so  few 
as  supposed ;  but  admitting  that  they  were, 
we  cannot  agree  that  the  smallness  of  the 
evil  to  be  remedied,  if  the  words  are  un- 
derstood in  their  strict  and  proper  sense, 
is  a  good  reason  for  reading  them  in  an- 
other; and  the  Court  of  Queen's  Bench 
apparently  did  not  sufficiently  advert  to  the 
great  inconvenience  to  the  lord  so  forcibly 
pointed  out  in  the  argument  before  us,  if 
he  should  be  obliged  to  act  under  the  pro- 
visions of  the  statute,  and  to  appoint  a 
guardian  or  an  attorney  for  the  infant  or 
other  person  under  disability  in  all  cases ; 
he  cannot  know  the  copyholder's  title, 
whether  the  right  to  admission  is  in  an  heir, 
devisee  or  appointee,  and  who  the  heir  or 
other  person  entitled  is.  The  tenant  in  pos- 
session has  an  interest  to  conceal  the  title 
and  to  hold  the  land ;  and  if  the  lord  admits 
the  heir  by  guardian,  and  brings  his  eject- 
ment for  the  fine,  he  may  be  turned  round 
by  the  tenant  in  possession  shewing  another 
to  be  the  true  heir,  or  a  will ;  if  he  admits 
the  devisee  he  may  be  defeated  by  evidence 
of  a  prior  deed  of  appointment.  It  would 
appear,  however,  at  first  sight,  to  be  incon- 
sistent, if  the  meaning  of  the  statute  was  to 
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piCTM  ve  to  the  lord  the  right  of  seizure 
^Motuque,  under  which  he  would  be  entitled 
to  all  the  profits  till  the  heir  appeared,  that 
the  legislature  should  give  him  these  spe- 
cial powers,  by  the  exercise  of  which  he 
tould  not  take  the  whole  profits,  but  only 
to  the  amount  of  the  fine.  This  apparent 
incongruity  may,  however,  be  removed  by 
considering  that  it  may  be  a  greater  benefit 
to  the  lord  in  some  cases  to  assess  a  fine  at 
once,  because,  if  after  admission  the  tenant 
dies,  a  new  tenant  would  be  liable  to  another 
fine,  and  so  the  lord  would  gain  two  fines ; 
whereas,  if  the  tenant  died  before  admit- 
tance he  would  gain  one  fine  only  from  his 
successor;  and  besides,  if  the  lord  has  a 
limited  interest  in  the  manor,  as  an  estate 
for  life,  it  might  be  more  advantageous  to 
him  to  assess  a  fine  immediately,  than 
to  seize  quausque  and  take  all  the  profits. 
The  title  of  the  act  9  Geo.  1.  c.  39,  ftom 
which  the  act  in  question  is  taken,  is  to 
enable  the  lords  more  easily  to  recover  their 
fines,  as  well  as  to  exempt  infknts  and  femes 
covertes  from  forfeiture.  It  recites,  that 
doubts  had  arisen  concerning  the  powers  of 
lords  of  the  manor  to  seize  copyholds,  on 
the  neglect  or  refusal  of  persons  to  come 
in  to  be  admitted  tenants:  therefore,  for 
ascertaining  the  law  and  providing  a  rea- 
sonable and  proper  remedy  for  lords  of 
manors  to  compel  the  admission  of  their 
tenants,  it  provides  that  infants  and  femes 
covertes  entitled  by  descent  or  surrender  to 
the  use  of  a  last  will  may  appear  in  their 
proper  person,  or  the  feme  coverte  by  attor- 
ney, or  infant  by  guardian  if  he  has  one, 
otherwise  by  attorney,  which  the  act  gives 
him  power  to  appoint,  and  may  be  admitted ; 
and  it  is  further  provided,  that  in  default  it 
shall  be  lawful  for  the  lord  to  nominate  a 
guardian  or  attorney,  and  admit.  The  title 
of  the  act  shews  that  its  object  was  to  give 
a  more  easy  remedy  to  the  lords,  not  to 
destroy  any  remedy  they  then  had.  The 
right  of  the  lord  to  seize  quotuque  whether 
the  tenant  was  under  disability  or  not,  can 
hardly  be  said  to  be  a  matter  of  doubt,  but 
diere  had  been  a  doubt  as  to  the  forfeiture 
of  infants  and  other  persons  under  disability 
to  estates  when  they  were  surrenderees,  fur 
Lord  Holt  differs  from  the  three  Judges 
in  King  v.  DiUiston  above  referred  to, 
and  this  may  be  a  doubt  intended  to  be 
finally  settled  where  the  surrender  was  to 


use  of  a  will.  Add  to  this, — as  the  clause 
in  11  Geo.  4.  &  1  Will.  4.  c.  65.  must  be 
construed  as  the  similar  clause  in  9  Geo.  1. 
c.  29,  and  the  latter  statute  did  not  extend 
to  infants  or  femes  covertes  taking  under  an 
appointment  by  deed — Lord  Kensington  ▼. 
Mantell — all  right  of  the  lord  would  betaken 
away  in  the  case  of  an  infant  appointee  if  the 
clause  were  construed  to  deprive  the  lord  of 
the  right  to  seize  quovtque,  as  he  could  not 
in  such  a  case  appoint  a  guardian  or  attor- 
ney at  all  under  the  provisions  of  that  act. 
For  these  reasons,  we  think  the  right  of 
seizure  quoutque  was  not  taken  away  by 
the  statute  11  Geo.  4.  &  1  Will.  4.  c.  65. 

Two  other  objections  of  minor  import- 
ance still  remain  to  be  discussed.  The 
first,  that  the  warrant  of  seizure  was  to 
seize  absolutely,  not  quoutque.  We  think, 
however,  this  objection  cannot  prevail. 
The  warrant  Was  unnecessary  —  Trotter 
V.  Blahe ;  and  the  bailiff  having  sdzed 
quoutque  as  the  agent  and  for  the  benefit 
of  the  lord,  the  latter  might  adopt  the 
act,  though  there  was  no  previous  autho- 
rity, or  one  more  exclusive  than  was 
necessary  for  the  act  done.  The  other 
objection  was,  that  the  proclamations 
were  not  found  to  be  at  three  eon»eeu- 
five  general  courts  baron.  This  was  first 
settled  to  be  necessary  in  the  case  of  Doe 
V.  Trueman  above  referred  to,  and  if  this 
had  been  a  special  verdict  in  ejectment,  and 
the  qnestion  were,  whether  the  lord's  title 
was  proved,  the  verdict  wonld  have  been  de* 
fective.  But  this  is  an  action  of  trespass  for 
the  mesne  profits,  and  the  verdict  has  found 
a  good  title  by  estoppel  by  the  judgment 
in  ejectment.  That  judgment  not  having 
been  pleaded  as  an  estoppel,  the  jury  were 
at  liberty  to  find  the  truth  of  the  fact;  and 
if  they  had  done  so  contrary  to  the  estoppel, 
and  found  the  proclamations  not  to  have 
been  at  consecutive  courts,  or  not  at  gene- 
ral courts  baron,  according  to  the  custom, 
the  Court  must  have  given  judgment  with- 
out regard  to  the  estoppel — Com.  Dig.  tit. 
'  Estoppel,'  (E,  10,)  but  the  finding  of  the 
jury  is  consistent  in  all  respects  with  th« 
plaintiff  being  entitled  to  recover,  and  there- 
fore does  not  affect  his  right  to  our  judgment. 
The  proclamations  may  have  been  at  three 
consecutive  general  courts  baron,  for  nothing 
at  variance  with  that  supposition  is  shewn. 
We  think,  for  these  reasons,  the  judgment 
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«n  tb«  teoond  inue  ought  to  be  reversed, 
ud  given  for  the  plaintiff. 

Judgment  reversed  aeeordingly. 


1846.     \ 
Jov.  5.  J 


GALE  V.  LEWIS. 


Nov, 

Bankrupt  —  Order  and  Dispoeition  — 
Poliet) — Attignment — Notice. 

A.  employed  the  heal  agent  of  an  tamr- 
nee  office  a*  his  attorney,  to  effect  a  policy 
M  the  life  of  B,  in  such  office,  and  to  get  it 
assigned  by  B.  to  A.  a*  security  for  a  debt; 
B.  having  become  bankrupt, — Held,  that 
the  eiremastance  of  the  company's  authorizing 
their  agent  to  receive  notices  of  assignment 
for  then,  though  mo  notice  was,  in  fact,  given 
to  the  head  office  of  the  company  in  this 
iulanee,  iterated  to  prevent  the  policy  from 
ieing  within  the  order  and  disposition  of 
ike  bankrupt;  and  that  the  case  was  not 
altered  by  the  notice  being  received  by  the 
agent  in  his  character  of  attorney  for  A. 

Anumpsit,  by  the  executrix  of  one 
Ware,  on  a  policy  of  insurance  effected  on 
bis  life  in  the  West  of  England  Life  Office. 
The  defendant  in  the  action  was  the  secre- 
tary of  the  office,  but  the  action  was  by  a 
Judge's  order  under  the  Interpleader  Act, 
defended  by  the  assignees  of  Ware ;  and  to  a 
pica  of  bankruptcy,  the  plaintiff  replied  an 
assignment  of  the  policy  to  one  Densham. 
The  rejoinder  was,  that  the  policy  was  a 
efaote  in  action  in  the  order  and  disposition 
of  the  bankrupt  as  reputed  owner,  with  the 
CMtsent  of  the  true  owner. 

It  appeared  at  the  trial,  before  Erie,  J., 
at  the  last  Assises  for  Bristol,  that  Ware,  who 
fived  in  Devonshire,  effected  the  policy  for 
1,S0(M.  on  his  own  life  in  18S8,  and  assigned 
it  to  Densham.  Ware  became  a  bankrupt 
in  1841,  and  died  in  1844,  and  on  his  death 
aedoBS  were  brought  against  the  company, 
both  by  Ware's  executrix  (on  behalf  of 
Oeashans)  and  by  the  assignees  under  the 
fiat,  against  the  office.  It  further  appeared 
diat  the  policy  was  effected  at  the  instance 
of  Densham,  who  had  lent  money  to 
Ware,  and  that  Loosemore,  who  was  Den- 
ihas's  attorney,  as  well  as  local  agent  to 
^  oiBce,  both  effected  the  policy  and  pre- 
pned  dK  aasignment     It  was  contended 


that  the  notice  to  Loosemore  could  not, 
under  the  circumstances,  be  considered  as 
notice  to  the  office,  such  notice  having 
been  only  acquired  by  him  in  a  particular 
character.  Erie,  J.  left  it  to  the  jury  to  say 
whether  the  office  in  point  of  fact  authorized 
their  local  agent  to  receive  notice  of  assign- 
ment for  them,  and  agreed  to  be  bound  by 
such  notice.  The  jury  having  found  a  ver- 
dict for  the  plaintiff, — 

Rogers  now  moved  for  a  rule  nisi  for  s 
new  trial,  on  the  ground  of  misdirection.— 
The  question  whether  the  notice  was  suf- 
ficient was  not  for  the  jury  but  for  the 
Judge,  who  should  have  told  them  that  a 
constructive  notice  of  this  sort  was  not  suf- 
ficient to  change  the  property — £x  ^^te 
Hennessey  (1),  Thompson  v.  Speirs  (2), 
and  Edwards  v.  Scott  (3). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  subse- 
quently deUvered  by — 

Lord  Denhan,  C.J. — This  action  was 
tried  by  the  direction  of  the  Court  to  ascer- 
tain whether  a  policy  of  insurance  on  the  life 
of  one  Ware,  effected  in  the  West  of  England 
office  at  Exeter,  was  in  his  order  and 
disposition  at  the  time  of  his  bankruptcy, 
with  the  consent  of  the  true  owner.  The 
verdict  was  for  the  plaintiff,  and  a  motion 
for  a  rule  nisi  to  enter  a  verdict  for  the 
defendant,  or  for  a  new  trial,  has  been  made. 
It  appeared  that  Densham  agreed  to  lend 
1 ,000Z.  to  Ware,  provided  he  had,  among 
other  securities,  a  policy  of  insurance  on 
the  life  of  Ware,  and  he  (Densham)  gave 
directions  to  his  attorney,  Loosemore,  of 
Tiverton,,  as  to  the  policy,  and  as  to  the 
amount  to  be  insured  thereby  by  Ware. 
Loosemore  accordingly  transmitted  pro- 
posals for  a  policy  to  the  head  office  at 
Exeter,  and  obtained  it  therefrom,  and  d«- 
liveredit  to  Densham,  without  its  ever  having 
been  in  the  possession  of  Ware.  Ware 
afterwards  became  bankrupt,  and  his  assig- 
nees made  the  claim  in  question.  The 
West  of  England  Insurance  Company  have 
their  head  office  at  Exeter,  and  branch  offices 
in  some  large  towns,  and  employ  attomies 
as  their  agents  in  smaller  towns,  and  Loose- 

(I)  1  Con.  &  U<r.  6S»;  ».e.  2  Drn.  &  War. 
(3>  14  Law  J.  Rap.(N.s.)ChaBe.  4<S. 
(S)  10  Law  J.  Rep.  (n.s.)  C.P.  1 1. 
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more  was  so  employed  for  the  town  of 
Tiverton.  The  jury  found,  first,  that  Loose- 
more  did  not  mention  at  the  head  office  to 
those  carrying  on  the  business  there  that 
Densham  was  the  beneficial  owner.  Se- 
condly, that  the  company  did  authorise 
Loosemore  to  receive  notices  of  assignment 
on  their  behalf,  and  agreed  that  a  notice  to 
him  should  be  as  valid  as  a  notice  served 
upon  the  company  at  their  office.  It  has 
been  contended  for  the  defendant  that  a 
notice  ought  to  have  been  sent  to  the  head 
office,  and  that  notice  to  such  an  agent  as 
Loosemore  was  not  sufficient,  and  Ex  parte 
Hennessey  was  cited.  On  referring  to 
that  case,  it  appears  that  the  Dublin  Com- 
pany expressly  forbid  their  agents  in  the 
country  to  receive  notices  of  assignments 
of  policies,  and  therefore  such  a  notice  to 
an  agent  at  Cork  was  held  void ;  but  as  the 
West  of  England  Company  are  found  by 
the  jury  to  have  given  authority  to  their 
country  agents  to  receive  such  notices,  the 
case  has  no  application.  It  was  further 
contended  that  Densham  communicated  to 
Ix)osemore  in  his  capacity  of  attorney,  and 
not  as  agent  for  the  insurance  office ;  but 
where  the  two  capacities  are  united  in  one 
person,  a  notice  received  in  one  capacity 
for  the  purpose  of  being  transmitted  in  the 
other,  is  an  effectual  notice  in  both  capaci- 
ties.    Therefore  there  will  be  no  rule. 


Rule  refused. 


u 


KENT  V.  GIBBONS. 


1846 

Nov, 

Covenant — Pleading — Statute  of  Limita- 
tions. 

In  order  to  give  in  evidence  an  acknow- 
ledgment  in  writing,  to  take  a  specialty  debt 
out  of  the  Statute  of  Limitations,  3  4-4 
Will.  4.  c.  42,  the  replication  must  state 
such  acknowledgment. 

Covenant  on  a  mortgage  deed  dated  the 
17th  of  October  1815.  Plea,  that  the  cause 
of  action  had  not  accrued  within  twenty 
years,  and  issue  thereon. 

At  the  trial,  before  Wilde,  C.J.  at  the 
last  assizes  for  Gloucester,  in  order  to  take 
the  case  out  of  the  Statute  of  Limitations, 
S  &  4  Will.  4.  c.  42.  8.  3,  the  plaintiff  put 


in  a  letter  written  by  the  defendant  within 
twenty  years,  as  operating  as  an  acknow- 
ledgment of  the  debt  within  section  5.  of  the 
above  statute. 

The  defendant  contended  that  the  letter 
did  not  amount  to  an  acknowledgment,  and 
also  that  the  plaintiff  could  not  avail  himself 
of  such  acknowledgment,  not  having  made 
it  the  subject  of  a  special  replication. 
Wilde,  C.  J.  was  of  that  opinion,  and  non- 
suited the  plaintiff,  with  leave  to  move  to 
enter  a  verdict  for  6,6?0/. 

Talfourd,  Serj.  now  moved  accordingly. 
He  first  proceeded  to  argue  on  the  suffi- 
ciency of  the  letter,  and  referred  to  Tanner 
V.  Smart  (X). 

LordDenmak,  C.  J.— Your  difficulty  is, 
that  you  have  not  brought  yourself  within 
the  proviso  in  section  3.  The  replication 
is  clearly  insufficient,  and  there  will  be  no 
rule. 

Rule  refused. 


1846.     1 
Nov  25    f      ^^^^^^  ••  Ducnoi^t. 

Special  Jury — Issue. 

No  rule  for  a  special  jury  can  be  had 
before  issue  joined. 

A  rule  had  been  obtained  for  discharging 
the  rule  for  a  special  jury,  which  had  been 
obtained  by  the  defendant  in  this  case,  on 
the  ground  that  such  rule  had  been  obtained 
before  issue  joined. 

T.  Jones  shewed  cause. — There  appears 
to  be  no  reason  why  a  rule  for  a  special 
jury  should  not  be  obtained  before  issue 
joined,  &c.  Mondel  v.  Steele  (2)  was  the 
case  of  an  order  to  examine  witnesses.  The 
rule  of  Hilary  term,  1  Vict,  only  requires 
an  affidavit  that  no  notice  of  trial  has  been 
given.  Notice  of  trial  might  have  been 
given  on  the  20th  for  the  sittings  which 
were  on  the  24th.  If  a  rule  cannot  be 
obtained  for  a  special  jury  without  a  special 
application,  it  would  be  in  many  cases  a 
hardship  on  the  defendant. 

Lush,  contri,  was  stopped. 


(1 )  6  a  &  C.  60S  ;  s.  c  5  Uw  J.  Rep.  K.a  218. 

(2)  8  Mee.  &  Wels.  300 ;  s.  c.  10  Law  J.  Rep. 
(1I.S.)  Ezeb.  314. 
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LoiD  Denman,  C.J. — It  appears  that 
the  statute*  regulating  juries,  as  well  as  the 
piactke  of  the  court,  require  that  no  rule 
for  a  special  jury  should  be  obtained  before 
inoe  joined. 

CoiEKiDGB,  J. — If  this  could  be  done, 
you  would  avoid  the  check  vhich  the  prac- 
tice  of  the  court  has  interposed,  namely, 
that  of  requiring  the  party  to  go  before  a 
^ndge,  who  may  grant  a  rule  at  any  time. 

Eble,  J.  concurred. 

RiUe  ab*ohite. 


1846. 
Not.  9, 
Dec, 


6.     -i 
17.  j 


THE  QUEEN  V.  GOMFERTZ  AND 
OTHERS. 


fn^clment  —  Conspiracy  —  Separate 
Coutt—^rrest  of  Judgment— New  Trial 
~Etideiiee —  Written  Document — Stamp. 

A  evM  in  an  indictment  which  charge* 
W  defendant  with  conapiring,  SfC,  to  cheat 
aad  iefrattd  A.  B.  of  hia  monies,  is  good. 

h  is  no  ground  for  a  new  trial  that  the 
jtry  have  found  a  verdict  for  the  Crown  on 
several  counts  of  an  indictment,  some  of  which 
are  bad,  as  it  cannot  be  intended  thatjudg- 
■cX  will  be  given  on  the  bad  counts. 

0»  the  trial  of  an  indictment  for  a  eon- 
spiraeg  to  defraud  A.  B.  of  bills  of  exchange 
nd  sMMiejf,  bff  fraudulent  representations, 
^e.,  it  appeaired  that  A.  B.  was  induced, 
^  He  means  stated  in  the  indictment,  to 
eeeept  certain  bills,  and  U  appeared  that,  at 
the  time  the  bills  were  so  accepted  by  him  a 
•Mfranl  ofaUomey  was  given  by  one  of  the 
defesdamts  as  a  security  to  A.  B.  against 
his  UMlity  on  the  biUs:'-Held,  that  such 
•arrant  of  attorney  was  admissible  without 
a  stassp,  as  there  was  no  allegation  in  the 
iadiefsieut  to  the  proof  iff  which  it  was  ne- 
ee**ary,nor  wtu  it  in  any  way  the  subject  of 
the  charge. 

A»  indictment  for  a  eonspiraoy  to  defraud 
A,  B.  of  bills  of  exchange  is  supported  by 
proof,  that  bills  were  drawn  by  the  defendants, 
and  brought  to  A.  B.  for  signature,  though  it 
was  well  known  by  all  parties  that  he  had  no 
funds  of  his  own  to  meet  them  when  due. 

The  second  count  of  the  indictment 
charged  that  before  the  time  of  committing, 
&e.,  oee  George  Pitt  Rose  was  seised,  pos- 
irand,  and  entitled  of,  in,  and  to  certain 
Ka]  and  personal  estates,  manors,  messu- 
Nr.w  Sesie*,  XVI.— Q.B. 


ages,  &c.  in  remainder  immedintely  expec- 
tant on  the  death  of  Sir  George  Henry  Rose, 
the  father  of  the  said  G.  P.  Rose,  subject 
to  the  life  interest  of  Lady  F.  Rose,  the 
wife  of  the  said  Sir  O.  H.  Rose,  therein; 
and  the  said  G.  P.  Rose,  at  the  time  afore- 
said, was  also  possessed  of  and  entitled  to 
certain  monies,  funds,  and  securities  for 
money,  subject  to  the  life  interest  of  him, 
the  said  Sir  G.  H.  Rose,  therein,  and  that, 
being  so  seised,  possessed,  and  entitled  as 
aforesaid,  he,  the  said  G.  P.  Rose,  shortly 
before  the  time  aforesaid,  conveyed,  as- 
signed, and  assured  all  his  estate,  right 
and  interest  of,  in,  and  to  the  said  several 
real  and  personal  estates,  monies,  securi- 
ties, and  premises,  unto  and  to  the  use  of 
and  in  trust  for  the  said  Sir  G.  H.  Rose, 
in  discharge  of  certain  monies  before  then 
advanced  by  the  said  Sir  G.  H.  Rose  to 
the  said  G.  P.  Rose,  upon  the  security  of 
such  his  aforesaid  estate,  right  and  inter- 
est, and  of  certain  other  claims  and  demands 
of  the  said  Sir  G.  H.  Rose  upon  him,  the 
said  O.  P.  Rose,  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit,  the  sum 
of  40,000^..  and  the  said  Sir  G.  H.  Rose 
bad  consented  and  agreed  that  the  said  G. 
P.  Rose  should  and  might  redeem  and  re- 
purchase his  said  estate,  right,  and  interest 
of,  in,  and  to  the  said  several  real  and  per- 
sonal estates,  monies,  securities,  and  pre- 
mises at  any  period  during  the  lifetime  of 
the  said  Sir  G.  H.  Rose,  upon  payment,  by 
the  said  G.  P.  Rose,  to  him,  the  said  Sir 
G.  H.  Rose,  of  all  claims  and  demands 
which  he,  the  said  Sir  G.  H.  Rose,  might 
have  upon  and  against  the  said  G.  P. 
Rose,  at  the  time  of  such  redemption 
and  re-purchase  as  aforesaid,  and  that  the 
defendants,  well  knowing  the  premises  afore- 
said, and  knowing  also  that  the  said  G. 
P.  Rose  was  desirous  of  borrowing  a  sum 
to  enable  him  to  pay  off  and  discharge 
the  claims  and  demands  of  the  said  Sir  O. 
H.  Rose  upon  him,  the  said  G.  P.  Rose, 
and  to  redeem  and  repurchase  his  said  estate, 
right  and  interest  of,  in,  and  to  the  real 
and  personal  estates,  and  for  his  other 
occasions,  and  contriving,  &c.,  unlawfully, 
&c.  did  conspire,  &c.  together  to  cheat 
and  defraud  Ute  said  G.  P.  Rose  of  his 
monies,  and  that  in  pursuance,  &c.,on&e., 
did  falsely  pretend,  assert,  and  affirm  to  the 
said  G.  P.  Rose,  that  they,  the  said  defen- 
dants, would  procure  one  William  Parker, 
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who  was  a  friend  of  the  said  Henry  Oom- 
pertz,  and  a  client  of  the  other  defendants, 
and  was  a  very  rich  man,  and  resided  near 
Cheltenham,  and  lived  principally  in  Paris, 
and  stayed  when  in  London  at  Hatchett's 
Hotel,  to  advance  the  sum  of  30,000{.  upon 
the  security  of  the  said  G.  P.  Rose,  of  which 
the  said  G.  P.  Rose  was  to  have  the  sum 
of  22,500i.,  to  enable  him,  the  said  G.  P. 
Rose,  to  pay  off  the  greater  portion  of  the 
claims  and  demands  of  the  said  Sir  G.  H. 
Rose,  upon  him,  the  said  O.  P.  Rose,  and 
the  said  G.  P.  Rose  would  let  the  said 
Henry  Gompertz  have  7,500Z. ,  the  remainder 
thereof,  and  that  in  further  pursuance  of  the 
said  conspiracy,  &c.,  they,  the  said  defen- 
dants,  afterwards,  to  wit,  on  &c,  did  further 
falsely  pretend  to  the  said  G.  P.  Rose  (set- 
ting out  various  statements  and  pretences 
with  reference  to  Parker),  and  that  the  said 
William  Parker  had  agreed  to  lend  and 
advance  to  the  said  G.  P.  Rose  and  Henry 
Gompertz  the  sum  of  55,000{.,  and  42,500i., 
part  thereof  to  be  received  by  the  said 
O.  P.  Rose,  and  12,5001.,  the  remainder 
thereof,  to  be  received  by  the  said  Henry 
Gompertz,  and  that  the  said  sum  of  55,0002. 
was  lying  waiting  for  him,  the  said  G.  P. 
Rose,  at  Messrs.  Hoares,  the  bankers  of 
the  said  William  Parker,  and  that  if  the 
said  G.  P.  Rose  would  accept  bills  of 
exchange  to  the  amount  of  5,000{.  in 
addition  to  certain  other  bills  of  exchange, 
before  then  accepted  by  the  said  G.  P.  Rose, 
for  the  sum  of  l,000i.,  and  would  also 
accept  a  certain  other  bill  of  exchange  for 
the  sum  of  2,000/.,  they,  the  said  defen- 
dants, W.  W.  and  R.  W,  should  and  would 
retain,  for  the  said  G.  P.  Rose,  the  sum  of 
6,000i.  out  of  the  said  Henry  Gompertz's 
share  of  the  said  loan  or  sum  of  55,0002., 
and  should  and  would  pay  and  dischai^ 
certain  claims  upon  the  said  6.  P.  Rose, 
amounting  to  the  sum  of  2,000Z.,  out  of 
the  said  G.  P.  Rose's  share  of  the  said  loan 
or  sum  of  55,000/.,  by  means  of  which  said 
false  pretences  in  this  count  aforesaid,  and 
in  further  pursuance,  &c.,  they,  the  said 
defendants,  afterwards,  to  wit,  at  &c.,  did 
obtain,  acquire,  and  get  into  their  hands 
and  possession  of  and  from  the  said  G.  P. 
Rose  certain  bills  of  exchange,  accepted  by 
him,  the  said  G.  P.  Rose,  and  payable  at  a 
future  day,  for  divers  large  sums  of  money, 
amounting,  &c.,  to  wit,  to  the  sum  of  7,0002., 
that  is  to  say,  &c.,  whereas,  in  truth  and  in 


fact  the  said  defendants  would  not  and  could 
not  procure  one  William  Parker,  who  was 
a  friend  of  the  said  Henry  Gompertz,  and 
a  client,  &c.,  and  was  a  very  rich  man,  and 
resided  near  Cheltenham,  and  lived  princi- 
pally in  Paris,  and  stayed,  when  in  London, 
at  Hatchett's  Hotel,  to  advance  the  sum  of 
30,0002. ;  and  whereas  in  truth  and  in  &ot 
no  sum  of  55,0002.  was  lying  waiting  for 
him,  the  said  G.  P.  Rose,  at  Messrs.  Hoares, 
the  bankers  of  the  said  William  Parker,  &c. ; 
and  whereas  in  truth  and  in  fact  there  was 
no  such  person  as  William  Parker,  a  friend 
of  the  said  Henry  Gompertz,  and  a  client, 
&c.,  who  was  a  very  rich  man,  and  resided 
near  Cheltenham,  and  lived  principally  in 
Paris,  and  stayed,  when  in  London,  at 
Hatchett's  Hotel,  and  who  could  or  would 
advance  to  the  said  G.  P.  Rose  and  Henry 
Gompertz,  or  either  of  them,  the  sum  of 
30,0002.  or  the  sum  of  55,0002.,  or  any  Bum 
of  money  whatever;  and  whereaa  in  truth 
and  in  fact  the  said  defendants  had  no 
intention  to  advance  any  sum  or  procure 
any  advance  of  money  to  the  said  G.  P. 
Rose,  but  only  to  obtain  and  acquire  to 
themselves  the  said  several  bills  of  exchange 
in  this  count  so  accepted  as  aforesaid,  and 
to  convert  the  same  to  their  own  use,  and 
utterly  to  cheat  and  defraud  the  said  G.  P. 
Rose  of  the  same,  and  of  the  proceeds  thereof 
respectively,  to  wit,  &c.,  all  which  said 
several  premises  in  this  count  aforesaid, 
they,  the  sud  defendants,  then  and  there 
well  knew,  to  the  great  damage,  &c.,  and  to 
the  evil  example,  &c. 

The  third  count  charged  that  the  defen- 
dants did,  unlawfully,  &c.  conspire,  &c., 
unlawfully  and  by  indirect  means  to  get 
into  their  hands  and  possession  of  and  from 
the  said  G.  P.  Rose,  certain  bills  of  exchange, 
accepted  by  the  said  G.  P.  R,  amounting, 
&c.,  and  to  cheat  and  defraud  the  said 
G.  P.  R.  of  the  proceeds  of  the  said  last- 
mentioned  bills  of  exchange,  so  accepted  as 
aforesaid,  in  pursuance,  &c.  (stating  the 
overt  act  to  be  a  representation  that  one 
W.  P.  had  agreed  to  advance  money  to  the 
said  G.  P.  R.)  The  fourth  count  charged 
the  defendants  with  conspiring,  &c.,  to 
enable  H.  Gompertz  to  get  into  his  posses- 
sion from  G.  P.  R.  bills  accepted  by  G.  P. 
R,  with  intent  to  defraud  him  of  the  pro- 
ceeds thereof  (stating  the  false  representa- 
tion as  before).  The  fifth  count  chained 
the  defendants  with  conspiring,  by  divers 
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fiJse  pretences,  &c.,  to  cheat  and  defraud 
6.  P.  R.  of  divers  large  sums  of  money  of 
paper  monies  oi  him,  the  said  G.  P.  R,  and 
with  obtaining,  by  false  representations, 
monies  of  and  firomthesaidO.P.R,amount- 
iog,  &c.,  in  pursuance  of  such  conspiracy. 
The  sixth  count  charged  the  defendants 
with  conspiring,  &c.  (as  before),  and  ob- 
tunisg  by  false  representations  bills  of  ex- 
change, accepted  by  G.  P.  R.  The  seventh 
count  charged  them  with  conspiring,  by 
&lse  representations,  to  get  into  their  hands 
bills  accepted  by  G.  P.  R,  with  intent  to 
defirand  him  of  the  same  and  the  proceeds 
dieieof.  The  eighth  count  charged  that 
tke  defendants  unlawfully,  &c  conspired 
together,  by  divers  false  pretences  and 
iadirect  means  to  cheat  and  defraud  the 
•aid  6.  P.  R.  of  his  monies,  to  the  great 
damage,  &c. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  Sittings  in  Middlesex,  after  Trinity 
term,  1845,  it  appeared  that  the  prosecu- 
tor (G.  P.  Rose)  wishing  to  raise  money, 
Oompertz  made  representations  with  respect 
to  his  knowing  a  gentleman  of  the  name  of 
Parker,  who  was  ready  to  advance  a  large 
sam,  and  the  prosecutor,  on  the  strength  of 
dieae  representations,  on  two  occasions, 
accepted  various  bills  of  exchange,  which 
were  brought  to  him,  ready  drawn,  for  his 
ognatnre  as  acceptor,  but  that  he  refused 
to  sign  his  name  as  acceptor,  unless  Gom- 
pertx  would  give  him  a  warrant  of  attorney 
for  the  sums  for  which  he  would,  by  such 
acceptance,  make  himself  liable.  Warrants 
of  attorney  were  accordingly  given  by  Gom- 
pertz  on  each  occasion,  and  agreements 
were  also  entered  into  between  &e  prose- 
eotor  and  Gompertz  as  to  the  application  of 
the  proceeds  of  the  bills  when  discounted. 
The  warrants  of  attorney  and  agreements 
were  nnstamped,  and  it  was,  therefore,  ob- 
jected that  they  were  not  receivable  in 
evidence.  The  objection  was  overruled. 
It  clearly  appeared  from  all  the  evidence  in 
the  case,  that  the  prosecutor  never  paid 
anything,  as  acceptor  or  otherwise,  on  the 
biOa,  and  could  have  bad  no  grounds  for 
supposing,  at  the  time  he  accepted  them, 
that  he  should  be  able  to  take  them  up 
'^wn  doe.  The  jury  having  returned  a 
verdict  of  guilty  against  all  the  defendants 
OB  each  of  these  counts,— 

In  Michai-lmas  term,  1845, 

Peacock,  for  the  defendant  Gompertz, 


obtained  a  rule  iiMiforarresting  the  judgment 
or  for  a  new  trial,  on  the  various  grounds 
mentioned  in  the  argument  and  judgment. 

W,  H.  H'atton,  for  the  other  defendant, 
likewise  obtained  a  rule  for  a  new  trial,  on 
affidavits. 

Coekbum,  Montagu  Chambers,  and  Poul- 
den  shewed  cause. — First,  it  is  said  that  the 
last  six  counts  are  too  general,  but  those 
counts,  especially  the  last,  are  in  conformity 
with  the  precedents — The  King  v.  Gill  {I), 
The  Queen  v.  Blake  (2).  Secondly,  it  is 
said  that  the  jury  must  be  taken  to  have 
found  six  different  conspiracies,  there  being 
only  evidence  of  one,  and  some  of  the 
counts  charging  such  conspiracies  being  bad 
—  O'Connell  v.  the  Queen  (3) ;  but  the 
question  of  the  goodness  of  the  counts  does 
not  arise  till  judgment  is  given  ;  and  the 
Court  may,  in  awarding  punishment,  confine 
the  sentence  to  the  good  counts. 

[WioHTMAN,  J. — It  does  not  appear  that 
the  objection  here  taken  is  to  the  counts, 
but  to  the  verdict.] 

Thirdly,  as  to  the  admissibility  of  the 
evidence.  An  unstamped  document  may 
be  used  in  evidence  on  a  criminal  charge : 
it  is  not  like  the  case  of  forgery.  The 
documents  were  for  the  purpose  of  fraud ; 
and  the  very  want  of  the  stamp  may  be  said 
to  be  a  part  of  the  fraud — The  King  v. 
Fowle  (4).  The  same  distinction  prevaUs 
in  civil  cases — Keahle  v.  Payne  (5),  Cof- 
pock  V.  Bower  (6) ;  in  each  of  which  cases 
the  giving  of  documents  formed,  as  in 
this  case,  part  of  the  subject-matter  of 
the  fraud.  In  The  King  v.  Smgth  (7)  the 
instrument  offered  in  evidence  had  no  re- 
ference to  the  charge  contained  in  the  in- 
dictment, but  was  offered  to  prove  the 
ownership  of  the  house  alleged  to  have 
been  forcibly  entered. 

M.  D.  Hill  and  Peacock,  contra. — 
First,  the  judgment  ought  to  be  arrested. 
The  last  count  is  more  general  than  that 
in  The  King  v.  GiU,  and  laxity  of  plead- 
ing should  not  be  carried  further.     In  The 

(1)  2  B.  &Ald.  204. 

(2)  6  Q.B.  Rep.  127  ;  s.c.  13  Law  J.  Rep.  (m.s.) 
M.C.  131. 

(8)  11  CI.  &  Fin.  295. 
(4)  *  Cm.  St  Pay.  fi92. 

(u)  8  Ad.  &  El.  555 ;  s.  c.  7  Law  J.  Rep.  (n.s.) 
Q.B.  218. 

(6)  4  Mee.  it  Wels.  361 ;  a.  c.  S  Law  J.  Rep. 
(n.s.)  Kxcb.  9. 

(7)  5  Car.  8i  Pay.  201. 
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King  ▼.  Biers  (8),  there  was  a  coont  pre- 
cisely similar  to  the  eighth  count  of  this 
indictment,  and  there  the  judgment  was 
arretted.  In  the  other  counts  the  bills  are 
not  alleged  to  be  the  property  of  the  prose- 
cutor, and  they  are,  therefore,  bad  in  arrest 
o{jndgaieat—TheQueenv.Peck(9),  The 
Queen  v.  Parker  {10).  If  it  be  said,  that 
after  verdict  they  must  be  taken  to  be  his 
property,  there  should  be  a  new  trial,  as 
there  was  no  evidence  of  that  fact  to  go  to 
the  jury.  Secondly,  the  jury  have  given  a 
verdict  of  guilty  on  seven  of  the  eight  counts 
of  the  indictment  Each  of  these  counts 
contains  a  statement  of  a  distinct  conspiracy 
— O'Connell  v.  the  Queen.  If  that  be  not 
so,  the  indictment  is  bad — Campbell  v.  the 
Qtteen{l\) ;  but  if  it  be  taken  as  charging 
seven  different  conspiracies,  a  verdict  being 
taken  on  each  count,  there  has  been  a 
miscarriage  at  the  trial,  for  only  one  was 
proved,  and,  indeed,  only  one  was  opened 
on  the  part  of  the  Crown.  In  a  civil  action, 
which  is  governed  by  the  same  rules  of 
pleading  as  an  indictment,  if  two  distinct 
causes  of  action,  e.  g.  two  acts  of  trespass 
or  expulsion  were  proved,  a  defendant 
might  be  found  guilty  on  each  of  two 
counts — Taylor  v.  C«ife(12) ;  where,  if  two 
acts  of  expulsion  had  been  proved,  it  is 
clear  that  the  plaintiffs  would  have  been 
entitled  to  a  verdict  on  each  count.  No 
doubt  the  jury,  at  the  trial,  were  asked 
whether  they  found  a  verdict  on  all  the 
counts,  and  said  they  did  ;  but  if  there  was 
uo  evidence  on  more  than  one,  there  should 
be  a  new  trial — Ward  v.  Bell(li).  It  may 
be  said  that  the  sentence  may  be  distributed 
over  the  whole  number  of  counts,  and  no 
hardship  will  arise  ;  but  the  jury  have  put 
it  into  the  power  of  the  Judge  to  inflict 
more  punishment  than  the  defendant  ought 
to  suffer.  The  prosecutor  ought  to  be  put 
to  his  election  as  to  the  count  on  which  he 
intends  to  proceed.  Suppose,  instead  of 
seven  counts,  there  had  been  seven  indict- 
ments, after  a  conviction  on  one,  if  the 

(8)  1  Ad.  &  EL  327 ;  s.  e.  S  Law  t.  Bep.  (n.*.) 
M.C.  118. 

(9)  9  Ibid.  686 ;  s.  o.  8  Law  J.  Hep.   (h.s.) 
M.C.  22. 

(10)  8Q.B.Rep.292;«.c.llLawJ.Rep.(N.8.) 
M.C.  102. 

(11)  15  Uw  .1.  Rep.  (S.S.)  M.C.  76. 

(12)  3  Term  Hep.  292. 

(13)  I  Cr.  &  M.  818;  8.  0  2  Uw  J.  Ken.  (N.g.) 
Kich.  271. 


consiMracy  were  the  aame,  autr^oit  aomtict 
might  be  pleaded  to  any  of  the  others.  An 
acquittal  should  have  been  taken  on  all  the 
counts  bat  one — Hilford  v.  Dunnett  (14), 
Deerey.  lveg{\S).  Ifin  that  case  there  had 
been  a  separate  assessment  of  damages  on 
both  counts,  it  would  have  been  a  ground 
of  error  if  both  sets  of  damages  were  not 
allowed  the  plaintiff  by  the  Court;  and 
in  criminal  cases  the  defendant  cannot  be 
taken  to  consent  to  the  mode  in  which  the 
judgment  is  entered  up — The  Queen  v. 
0'Brien(l6). 

[WiOHTHAN,  J. — In  that  case  one  of  the 
counts  was  mere  surplusage.] 

Then  the  warrant  of  attorney  was  not 
admissible  without  being  stamped.  This  ia 
not  like  the  case  of  forgery  —  The  Kit^  v. 
Colin  XeeuUst  (17),  The  King  v.  Pool^ 
(18).  In  such  a  case  the  document  is  not 
produced  as  a  binding  document,  but  as 
something,  e.  g.  a  bill  of  exchange,  which  it 
is  a  crime  to  forge.  Mere  the  warrant  of 
attorney  is  not  used  for  a  collateral  pur- 
pose, but  as  evidence  of  the  contract  for  the 
bills,  and  is  not  charged  as  forming  part  of 
the  fraud. 

[EaLE,  J.— But  it  was  a  part  of  the 
negotiation.] 

[Lord  Denmah,  C.J.— Suppose  instruc- 
tions for  a  warrant  only  had  been  proved  ?] 

The  King  v.  Hall {19)  is  in  point;  thera 
the  receipt  given  by  the  clerk,  though  part 
of  the  circumstances  of  the  embezzlement, 
was  held  to  require  a  stamp ;  as  also  The 
King  v.  Gilton  (20),  KeaUe  v.  Payne, 
The  Queen  v.  fValth,  coram  Coleridge,  J., 
at  the  Warwick  Assizes,  1846  (21),  WO- 
liamt  V.  Gearg  (22),  The  King  v.  Fowle, 
Bweton  v.  Comiih  (23). 

[WioHTHAN,  J. — The  prosecutor  wouM 
not  consent  to  give  the  bills  unless  the  war- 
rant of  attorney  was  promised  at  the  time 
and  given  afterwards.] 

(H)  7  Mee.  &  Wela.  348 ;  8.c.  10  Uw  J.  Rep. 
(m.s.)  Excb.  101. 

(1«)  4  Q.B.Rep.  S70;  R.  c.  12  Uw  i.  Rep.  (k.s.) 
Q.B.  132. 

(16)  1D*D.C.C.  17. 

(17)2Uach.C.C.703. 

(18)  3  Bm.  &  Pul.  31 1 ;  s.  c.  2  Uacb,  C.C.887. 

(19)  8  Stark.  N.P.C.  67. 

(20)  1  Taunt.  9<. 

(21)  Tbis  ease  is  noticed  in  tbe  judgment,  poo. 

(22)  10  Mee.  &  Wela.  296  i  a.  o.  1 1  Law  J.  Uep. 
(i<.s.)  Excb.  389. 

(2!l)  12  Mee.  &  Wela.  426 ;  a.  c.  13  Law  J .  Kr|>. 
(N.8.)  Ezcb.  91. 
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[ERI.E,  J.— What  should  you  have  said 
if  it  had  been  laid  in  the  indictment  as  a 
pirt  of  the  fraud?] 

Even  then  it  would  be  no  evidence  as 

tgiinst  any  of  the  defendants  except  Gom- 

pertz.    Lastly,  the  charges  laid  were  not 

npported  by  the  evidence ;   there  being  no 

neh  person  as  Parker ;  and  there  being  no 

ponmion  by  the  prosecutor  of  the  bills  of 

achange — Pkipoe'*  cote  (24).     They  were 

merely  brought  to  him  for  signature,  and 

ai  aoon  u  ^ey  were  signed  they  became 

the  property  of  the  payee.     The  persons 

wbo  were  defrauded  were  those  who  dis- 

cooDted  the  bills:    the  prosecutor  never 

psited  with  money,  but  actually  acquired 

natej  by  means  of  them.     If  the  aocept- 

*Mei  were  available  they  were  not  the  pro- 

"rator'a;  if  not  available,  they  were  not 

*«nptance»— 7%«  Kittg  v.  Edwards  (25), 

J^Kkgr.Hert  {26). 

^stiM  appeared  for  the  other  defendant. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  subse- 
quently delivered  by 

Lou>  Demman,  C.  J. — In  this  case  we 
tUsk,  fint,  there  was  no  ground  for  arrest 
c^  judgment.  One  count,  at  least,  is  good 
00  the  authority  of  The  King  v.  Gill,  never 
oreiraled,  but  founded  on  excellent  reason, 
and  always  recognised,  though  not  without 
regret,  because  that  form  of  indictment  may 
give  too  little  information  to  the  accused.  A 
Ur  observation  was  made  upon  the  manner 
in  which  that  precedent  waa  treated  in  The 
Kmy  V.  Biert ;  but  even  from  the  expres* 
noas  there  used,  and  much  more  from  what 
ha*  been  said  in  later  cases,  it  appears  plainly 
that  the  Court  has  never  doubted  the  correct- 
DCM  of  the  decision  in  The  King  v.  Gill. 

Secondly,  it  is  also  said  that  the  ver- 
dict was  given  on  all  the  several  counts, 
and  that  this  is  ground  for  a  new  trial. 
This  novel  objection  was  deduced  from 
O'Cotneii  V.  tie  Queen,  which,  however, 
fonished  no  ground  for  it.  There  the 
judgment  was  held  erroneous  because  it 
proceeded  on  several  counts,  some  of  which 
were  not  good,  and  the  party  was  held  to 
have  been  punished  for  that  for  which  there 
nutted  no  right  to  punish  him.  Here  those 
coBvicted  have  received  no  sentence ;  and 

(2»)  2  U«eh,  C.C.  675. 
(2i)«C«r.  «c  Pay.S-2I. 
(2«)  Ibid.  lOa. 


it  must  not  be  presumed  that  they  ever  will 
receive  any  in  respect  of  any  objectionable 
count.  The  distinct  findings  of  the  jury 
furnish  the  means  of  avoiding  the  objection 
which  prevailed  in  O'Connell's  case,  if  the 
indictment  afforded  any  ground  for  raising  it. 
The  defendants  having  taken  issue  on  every 
count,  the  clear  duty  of  the  Court  was  to 
see  if  the  evidence  proved  every  count. 
To  Uie  objection,  that  the  jury  have  found 
them  all  proved,  that  each  charges  a  distinct 
conspiracy — that  it  must  be  taken,  there- 
fore, that  as  many  distinct  conspiracies  are 
found  as  there  are  counts — but  that,  in  fact, 
only  one  was  proved,  the  answer  is,  that  the 
evidence  accorded  with  and  proved  the  allega- 
tions in  each  :  the  verdict  was  found  there- 
upon, and  with  this  finding  we  are  satisfied. 
Thirdly,  the  reception  in  evidence  of  a 
warrant  of  attorney  without  a  stamp  was 
another  ground  of  application  for  a  new 
trial.  This  is  a  point  of  very  great  impor- 
tance ;  for  few  frauds  are  committed  without 
the  intervention  of  written  instruments  made 
subject  to  the  stamp  duties,  and  yet  on  such 
oo(»8ion8  they  are  rarely  stamped.  The  giv- 
ing of  such  an  instrument  is  a  security  on 
the  face  of  it,  valid  to  an  ignorant  person's 
apprehension,  butreally  unavailable ;  for  the 
want  of  a  stamp  may  sometimes  be  one  of 
the  means  by  which  the  fraud  is  practised : 
and  where  the  object  of  the  evidence  is  not 
to  enforce  or  set  up  the  instrument  as  a 
valid  instrument,  but  merely  to  shew  that 
it  was  part  of  a  scheme  of  fraud,  and  so  to 
use  it  for  a  purpose  collateral  to  the  object 
apparent  upon  the  face  of  it,  there  are 
many  cases  in  which  it  has  been  held,  that 
a  written  instrument  requiring  a  stamp,  but 
unstamped,  is  admissible.  On  the  other 
hand,  if  there  be  any  allegation  to  the  proof 
of  which  an  instrument  available  in  law  is 
necessary,  or  if  it  be  tendered  as  such 
instrument — unless,  as  in  forgery,  it  be 
itself  the  subject-matter  of  the  charge — 
then  it  cannot  be  received  unstamped,  if  of 
a  nature  requiring  a  stamp.  This  distinc- 
tion is  well  known,  and  it  is  needless  to  cite 
the  cases  which  establish  it.  In  the  present 
case  the  fraud  on  the  witness  Rose  was 
only  the  more  complete  by  the  instrument 
given  to  him  as  a  security  being  unstamped : 
as  proof  of  the  principal  charge,  it  was 
immaterial  whether  stamped  or  not;  in 
effect,  it  was  tendered,  not  to  prove  that  the 
defendant  Gompertz  gave  the  witness  a  war- 
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rant  of  attorney,  for  which  purpose  it  would 
have  been  inadmissible,  but  to  confirm  the 
witness's  general  story  by  producing  a  paper 
signed  by  the  defendant,  which,  whether 
valid  or  not,  the  witness  alleged  the  defen- 
dant to  have  given  to  him  as  a  good  counter- 
security.  In  this  point  of  view  the  validity 
of  the  instrument  was  wholly  immaterial. 
On  principle,  therefore,  the  instrument 
was  receivable ;  and  this  case  is  not  iden- 
tical with  the  case  of  The  King  v.  HaU, 
where  a  receipt  was  put  in  distinctly  as 
such,  to  prove  the  receipt  of  the  money, 
the  very  purpose  for  which  the  legislature 
had  made  it  inadmissible  without  a  stamp. 
In  the  case  of  The  Queen  v.  Wahh,  tried  at 
the  last  Warwick  Assizes,  before  my  Broths 
Coleridge,  to  prove  the  party  charged 
with  embezzlement,  an  unstamped  appoint- 
ment of  him  as  a  clerk  witti  a  salary  of 
200/.  per  annum  was  offered  and  rejected, 
because  the  relation  of  master  and  clerk 
was  the  foundation  of  the  proceeding ;  and 
the  law  expressly  provides  that  that  relation 
shall  not  be  proved  to  have  been  created 
by  a  written  but  unstamped  agreement,  and 
that  such  agreement  without  stamp  shall 
be  void,  and  not  available  to  any  purpose. 
The  relation,  therefore,  of  master  and  ser- 
vant was  not  proved  to  exist  by  reason  of 
the  want  of  a  stamp.  We  are  of  opinion, 
therefore,  that  this  warrant  of  attorney  was 
admissible  in  the  present  case  on  both  these 
grounds. 

Fourthly,  the  verdict  was  impeached,  how- 
ever, as  unsupported  by  the  evidence,  because 
the  charge  was  of  a  conspiracy  to  obtain  ac- 
ceptances of  and  from  the  prosecutor,  whereas 


he  proved  that  the  acceptances  were  ready 
written  and  in  possession  of  the  defendants 
or  some  of  them,  and  nothing  was  sought  to 
be  obtained  but  his  signature.  We  think 
this  substantially  the  same  thing:  it  was 
only  by  the  signature  of  the  witness  that 
the  bills  became  complete ;  and  his  accep- 
tance when  given,  being  without  any  con- 
sideration, was  at  the  instant  his  and  in  his 
possession.  It  was  also  urged  that  the 
entire  transaction,  as  proved  by  the  evidence, 
was  at  variance  with  the  indictment,  as  all 
parties  well  knew  that  the  prosecutor  had 
no  money  nor  could  be  defrauded  of  any, 
and  that  the  real  fraud  was  on  the  prose- 
cutor's part,  to  the  prejudice  of  some  ex- 
pected lender  of  the  sums  mentioned  in  the 
ioills  in  return  for  acceptances  of  no  value. 
There  may  be  some  ground  for  this  impu- 
tation upon  the  prosecutor,  but  it  will  not 
disprove  the  fraud  practised  upon  him  by 
inducing  him  to  accept  bills  without  a  cor- 
responding advance  ^  cash.  Though  there 
was  little  appearance  of  solvency  in  Ae 
prosecutor,  those  who  fraudulently  induced 
him  to  incur  the  liability  must  have  specu- 
lated on  some  pecuniary  advantage  ftom  it; 
and  though  the  money  could  in  such  case 
only  have  come  from  his  respectable  friends, 
as  he  had  no  funds  of  his  own,  the  money 
intended  to  be  bo  procured  might  well  be 
described  for  this  purpose  as  his  ntoney. 
Fifthly,  we  think,  however,  on  comparing 
the  affidavits  of  Messrs.  Witham,  fiitfaer  and 
son,  with  the  answer  to  them  sworn  by  the 
prosecutor,  that  there  is  sufficient  ground 
for  directing  a  new  trial. 

Rule  abaolmte  aeeordingly. 


MEMORANDA. 


In  the  vacation  between  Trinity  and  Michaelmas  Terms,  Mr.  Justice  W1U.IAM8,  after  a  short 
illness,  died  at  his  country  residence,  near  Bury  St.  Edmunds.  Edward  Vauohaw  Wiluams, 
Esq.  of  Lincoln's  Inn,  was  shortly  afterwards  appointed  to  the  judicial  office,  and,  having  been 
raised  to  the  degree  of  the  Coif,  gave  rings  with  the  motto — "Legum  tervi  nt  libere." 

At  the  commencement  of  Michaelmas  Term,  Mr.  Justice  Eblb  took  his  seat  in  the  Court  of 
Queen's  Bench,  and  Mr.  Justice  Williams  in  the  Court  <rf  Common  Pleas,  as  one  of  the  Judges 
of  that  Court 

In  this  term  also,  Cbables  Bulles,  Esq.  of  the  Inner  Temple  was  appointed  one  of  Her 
Majesty's  Counsel  learned  in  the  law. 

Pursuant  to  the  provisions  of  the  statute  9  &  10  Vict  c.  54,  all  barristers  practising  in  the 
superior  Courts  at  Westminster  were  admitted  to  practise,  plead  and  be  heard  in  the  Court  of 
Common  Pleas,  and  in  Micharimas  Term  were  called  upon  to  move,  and  had  audience  during 
term  time,  as  in  the  other  Courts  of  Common  Law. 


END  OP  MICHAELMAS  TERM,  1816. 
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THE  QCEEN   V.  THE  EA8T   LAN- 
CASniRB  RAILVAY  COHPANT. 


1847. 
Feb, 

Mandamus — Second  Application — RaiU 

A  rtoHdamus  teas  quashed  on  the  ground 
lial  it  was  not  draan  up  in  conformity  teith 
lA<  nlet  under  which  it  issued.  A  rule 
nu  afterwards  obtained  for  amending  the 
fnt-vualioned  rules,  so  as  to  make  them 
egree  with  the  mandamus.  This  rule  was 
diteharged  :  —  Held,  (A«(  the  prosecutor 
**ght  to  be  allotted  to  make  a  second  appli- 
eatio*  on  the  same  affidavits  for  a  rule  for 
a  Mandamus  in  the  terms  of  the  first  man- 
damus, though  the  object  of  such  application 
vol  the  same  as  that  which  was  sought  by 
the  nde  for  amending  the  rules. 

In  Easter  tenn,  1845,  a  rule  was  granted 
on  behalf  of  L.  R.  Opensbaw,  calling  on 
the  Manchester,  Bnry,  and  Rossendale  Rail- 
■ay  Company  to  shew  cause  why  a  writ  of 
nundamns  should  not  issue  directed  to  them, 
commanding  them  to  issue  their  warrant, 
nnder  their  common  seal,  to  the  sheriff  of 
the  connty  of  Lancaster,  requiring  him  to 
nunmon  a  jury,  in  the  manner  required  by 
Ae  act  passed  in  the  8th  Vict,  for  making 
the  said  railway,  for  the  purpose  of  settling 
and  determining  the  amount  of  compensa- 
tion to  be  paid  by  the  said  company  to  the 
•aid  L.  R.  Opensbaw  for  his  interest  in  a 


certain  piece  of  land  and  certain  heredita- 
ments and  premises  situate  in  the  township 
of  Bury,  in  the  said  county,  containing,  &c., 
taken  by  the  said  company  for  the  purposes 
of  the  said  act,  and  in  the  notice  served  on 
the  said  company  in  behalf  of  the  said 
L.  R.  Openshaw,  on,  &c.,  mentioned  and 
described. 

In  Hilary  term,  1846,  this  rule  was  made 
absolute  in  the  terms  prayed  ;  and  a  man- 
damus thereupon  issued,  by  which,  after 
reciting  the  passing  of  the  act  of  parliament 
of  the  8th  Vict  for  making  the  railway  in 
question  (the  name  of  which  was,  by  a  sub- 
sequent statute,  changed  to  that  of  the  East 
Lancashire  Railway),  and  reciting  the  com- 
pensation clauses  (by  one  of  which  it  was 
provided  that  the  owner  of  lands  taken  for 
the  purposes  of  the  railway  might  accept 
satisfaction  for  the  value  of  such  lands,  or 
any  interest  therein,  &c. ;  and,  in  addition 
to  compensation  for  the  value  of  such  lands, 
&c.,  such  parties  should  be  entitled  to  com- 
pensation for  any  damage  by  them  sustained 
by  reason  of  the  severing  or  dividing  of  such 
lands  or  otherwise,  owing  to  the  exercise  of 
the  powers  of  the  act),  and  the  clauses 
relating  to  the  summoning  the  jury,  and 
the  notices  sent  by  Openshaw,  the  company 
was  commanded  to  issue  their  warrant  to 
the  sheriff,  requiring  him  to  summon  a  jury 
"  for  the  purpose  of  inqniring,  assessing, 
and  determining,  by  their  verdict,  the  sum 
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of  money  to  be  paid  by  you,  the  said  com- 
pany, to  the  said  L.  R.  Openshaw,  for  the 
purchase  of  his  interest  in  the  said  portion 
of  his  land  so  taken  by  you  as  aforesaid. 
[And  also  the  sum  of  money  to  be  paid  by 
you  to  him  by  way  of  compensation  for  the 
injury  done  to  his  lands  by  the  severance 
therefrom  of  the  portion  of  land  required 
and  taken  by  you  as  aforesaid ;  and  also  the 
sum  to  be  paid  by  you  to  him  by  way  of 
compensation  for  the  damage  occasioned  to 
the  said  lands  of  the  said  L.  R.  Openshaw 
as  aforesaid,  by  reason  and  in  consequence 
of  the  works  done  and  to  be  done  and  exe- 
cuted  by  you,  the  said  company,  in  the  exe- 
cution  of  the  powers  by  the  said  act  to  you 
granted  as  aforesaid.]" 

This  writ  was  returnable  on  the  15th  of 
April  1846,  on  which  day  a  rule  was  ob- 
tained calling  on  the  prosecutor  to  shew 
cause  why  the  writ  of  mandamus  should  not 
be  quashed,  it  not  having  been  drawn  up 
in  conformity  with  the  rule.  This  rule  was 
made  absolute  after  cause  shewn  on  the  6th 
of  May. 

On  the  same  6th  of  May  the  Court 
granted  a  rule  calling  on  the  company  to 
shew  cause  why  the  rules  made  in  this  pro- 
secution should  not  be  amended  by  adding 
thereto,  after  the  words  "mentioned  and 
described,"  the  words  following  (those  be- 
tween the  brackets  in  the  writ  of  man- 
damus). 

Cause  was  shewn  against  this  rule  on  the 
10th  of  June,  1846,  and  it  was  discharged. 

On  the  12th  of  June  a  rule  was  granted 
calling  on  the  company  to  shew  cause  why 
a  writ  of  mandamus  should  not  issue,  com- 
manding them  to  issue  their  warrant  to  the 
sheriff  requiring  him  to  summon  a  jury  for 
the  purpose  of  settling  and  determining,  by 
their  verdict,  the  sum  to  be  paid  by  the  said 
East  Lancashire  Railway  Company  to  the 
said  L.  R.  Openshaw  for  the  purchase,  &c. 
[as  in  the  mandatory  part  of  the  first  writ]. 

The  rule  was  granted  on  the  same  affida- 
vits as  those  used  for  the  purpose  of  obtain- 
ing the  rule  nisi  for  amending  the  previous 
rules. 

Baines  and  Gray  now  shewed  cause. — 
The  question  raised  by  the  rule  has  already 
been  disposed  of  on  the  rule  for  amending 
the  former  rules — Ex  parte  Thompson  (1), 

( 1 )  14  Uw  J.  lUp.  (M.S.)  Q.6.  1 76. 


The  Queen  v.  the  Great  Western  Railway 
Company  (2),  The  King  v.  the  Manchester 
and  Leeds  Railway  Company  (S). 

[_Arehbold,  contra. — All  the  circumstances 
were  called  to  the  attention  of  the  Court 
when  the  present  rule  was  drawn  up.] 

[Patteson,  J. — It  would  appear  here  that 
the  materials  were  suflScient  when  the  first 
rule  for  a  mandamus  was  obtained;  but 
somehow,  by  the  misprision  of  the  o£Bcer  of 
the  court  or  of  the  counsel  in  the  case,  the 
rule  was  not  properly  drawn  up.] 

There  is  no  affidavit  to  shew  this ;  but 
the  Court,  by  discharging  the  rule  for 
amending  the  rules,  has,  in  effect,  decided 
on  the  merits  of  the  present  application.  The 
amending  of  those  rules  would  have  come 
to  precisely  the  same  thing  as  making  the 
present  rule  absolute.  The  present  rule  is, 
under  a  different  name,  the  same  rule  which 
has  been  discharged. 

[Patteson,  J. — There  might  have  been 
a  difficulty  in  amending  the  first  rules,  as 
the  mandamus  had  already  been  quashed.] 

[Coleridge,  J. — Suppose  an  application 
made  to  the  Court  on  certain  affidavits,  and 
refused,  is  there  any  case  which  lays  it  down 
that  there  cannot  be  a  different  application, 
— t.  e.  an  application  for  a  different  thing 
with  the  same  materials  ?] 

Martin  and  Archhold,  contrl. 

Lord  Denman,  C.J. — I  think  the  rale 
should  be  made  absolute,  under  the  circum- 
stances. I  own  I  entertain  a  doubt  whether 
it  ought  to  have  been  granted.  My  Brothers, 
however,  think  that  tlie  rule  of  practice 
should  be  more  liberally  acted  upon. 

Patteson,  J. — I  would  by  no  means  relax 
the  rule  laid  down  in  the  cases  referred  to  ; 
but  I  think  the  present  case  does  not  fall 
within  it.  If  a  party  comes  with  insufficient 
materials,  I  would  not  let  him  in  on  a  second 
application  ;  but  if  be  has  sufficient  mate- 
rials in  the  first  instance,  and  by  mistake  of 
counsel  or  the  officer  an  omission  is  made, 
I  think  he  may  apply  again  on  the  same 
materials. 

Coleridge,  J. — I  am  of  the  same 
opinion.  It  is  a  case  where  hunutna  parvm 
cavil  natura.  Rule  absolvie. 

(2)  6  Q.B.  Rep.  597 ;  a.  c.  13  Uw  J.  Rep.  (h.s.) 
Q.B.  129. 

(3)  8  Ad.  &  £1. 427 ;  s.  c.  8  Uw  J.  Rep.(N.s.) 
Q.B.  66. 
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AI.COCK  AND  OTHERS  V. 
SUTCUFFE. 


Warrant  of  Attorney — Judgment  signed 
»  Faeation — Laches — Time. 

A  warrant  of  attorney,  given  by  S,  au- 
thorized A.  and  others  to  sign  judgment  "  as 
^'  Easter  term  then  last  past,  Trinity 
itru  then  next,  or  any  subsequent  term. 
Judgment  was  signed  in  a  subsequent  vaca- 
tion. On  the  1st  of  December  a  levy  uas 
made  under  a  fi.  fa.  On  the  8th  a  fiat  of 
hanknpley  issued  against  S.  On  the  Wth 
the  oficial  assignee  was  appointed ;  and,  on 
the  ith  of  January,  the  trade  assignees  were 
eioten.  On  the  I2th  of  January  the  as- 
signees  obtained  a  rule  nisi,  to  set  aside  the 
judgment  for  irregularity : — Held,  that  they 
tame  loo  late,  and  that  the  judgment  was  not 
ttregular for  having  been  signed  in  vacation. 

On  the  25th  of  May  1842,  the  defendant, 
Jame*  Sutcliffe,  executed  a  warrant  of  at- 
torney to  the  plaintiffs,  and  John  Birkbeck 
and  Rachel  Birkbeck,  authorizing  certain 
attomies  of  the  Court  of  Queen's  Bench, 
the  Common  Pleas,  or  the  Exchequer,  at 
Westminster,  ot  of  the  Common  Pleas  at 
Lancaster,  or  any  of  such  courts,  to  appear 
fi>r  him,  the  defendant,  in  the  said  courts  at 
Westminster,  or  any  of  them,  "  as  of  Easter 
term  then  last  past,  Trinity  term  then  next, 
01  any  other  subsequent  term,"  or'  in  the 
•aid  Court  of  Common  Pleas  at  Lancaster, 
of  the  then  last,  the  then  next,  or  any  other 
idNeqnent  assizes,  to  be  held  for  the  said 
coolity  palatine  of  Lancaster,  to  receive  a 
dedaiation  for  him  in  an  action  of  debt  for 
9,iiOL,  or  any  less  sum,  at  the  suit  of  the 
parties  above  mentioned,  and,  thereupon, 
to  confess  the  said  action,  or  else  to  suffer 
jadgment  by  nil  dicit  or  otherwise  to  pass 
against  him  in  the  said  action,  to  be  there- 
upon entered  up  against  him  of  record  in 
the  said  courts  or  any  of  them.  On  the 
27th  of  November  1846,  Patteson,  J.  made 
an  order  for  entering  up  judgment  on  the 
warrant.  The  plaintiffs,  pursuant  thereto, 
ngned  judgment  on  the  28th,  and  a  writ  of 
fieri  facias  was  issued  thereon.  On  the 
1st  of  December  the  sheriff  levied.  On  the 
3rd  of  December  the  defendant  committed 
an  act  of  bankruptcy  ;  and,  on  tlic  8th,  a 
New  Sebim,  XVI.— Q.B. 


fiat  issued  against  him.  On  the  1 1th  the 
adjudication  was  made,  and  the  official 
assignee  was  appointed.  The  creditors' 
assignees  were  appointed  on  the  4th  of 
January  1847.  No  steps  were  taken  for 
the  purpose  of  setting  aside  the  judgment 
till  the  8th  of  January,  when  an  affidavit 
was  made  by  one  of  the  assignees. 

Addison,  on  the  12th  of  January,  obtained 
a  role,  calling  on  the  plaintiffs  to  shew 
cause  why  the  judgment  and  execution, 
and  all  subsequent  proceedings,  should  not 
be  set  aside  with  costs,  and  proceedings 
stayed  in  the  meantime,  on  the  ground  that 
the  warrant  of  attorney  did  not  give  the 
plaintiffs  a  right  to  sign  judgment  in  vaca- 
tion.. 

Martin  and  JVilles  (25th  of  January) 
shewed  cause.  —  In  the  first  place,  this 
is  a  perfectly  correct  judgment ;  but, 
secondly,  if  it  is  not  correct,  the  objection 
is  merely  to  its  regularity,  and  the  defen- 
dants come  too  late  to  take  advantage  of  it. 
As  to  the  first  point — the  words  authoriz- 
ing the  attorney  to  appear  as  of  Easter 
term  last  past,  or  any  subsequent  term, 
were  surely  intended  to  operate,  so  that 
judgment  might  be  entered  up  in  vacation. 
At  common  law  all  reports  of  judgments  of 
the  preceding  term  were  put  upon  the  roll 
without  having  any  date  affixed,  and  all 
judgments  given  in  the  interval  between  the 
essoign  day  of  one  term  and  the  essoign  day 
of  the  next,  were  entered  on  the  roll  as  of 
the  first  day  of  the  former  term. — See 
2  Wms.  Saund.  p.  9,  b.  Various  alterations 
of  the  practice  have  been  introduced  by 
statutes,  and  rules  having  the  effect  of  sta- 
tutes. The  first  of  these  was  contained  in 
the  Statute  of  Frauds  (1),  which  provided 
that  the  officer  of  the  court  should  enter 
the  date  of  the  judgment  on  the  margin  of 
the  roll,  and  that  judgments  should  have 
effect  against  bond  fide  purchasers  of  land 
only  from  the  time  at  which  they  were  signed. 
The  rule  of  court,  Hilary  term,  4  Will.  4. 
r.  3,  carried  out  the  spirit  of  the  Statute  of 
Frauds,  and  made  its  operation  universal. 
It  ordered  that  "all  judgments,  whether 
interlocutory  or  final,  shall  be  entered  of 
record  of  the  day  of  the  month  and  year, 
whether  in  term  or  in  vacation,  when 
signed ;  and  shall  not  have  any  relation  to 


(1)  29  Car.  2.  c.  3. 
S 
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any  other  day."  It  will  be  contended  that 
the  form  of  the  warrant  in  this  case  pro< 
hibits  judgment  from  being  signed  in  vaca- 
tion. The  form  is  one  which  has  been 
used  time  out  of  mind.  Its  real  meaning  is, 
"  I  authorise '  you  to  appear  and  accept  a 
declaration,  so  that  judgment  may  be  had 
as  of  term" — "  in"  the  term  in  which  it  is 
signed,  if  signed  in  term,  or  "  as  of"  the 
preceding  term,  if  signed  in  racation.  Thia 
is  a  judgment  by  agreement,  and  the  inten- 
tion of  the  parties  must  be  considered.  It 
is  obvious  that  the  warrant  is  to  be  read  "  as 
of"  Easter  term,  "  as  of"  Trinity  term,  and 
"  as  of"  any  subsequent  term.  Under  the 
rule  of  court  it  will  be  signed  on  the  day 
of  which  it  bears  date,  as  of  the  term.  ■  The 
rule  tiMJ  was  obtained  on  the  authority  of 
Cohhold  V.  Chilver  (2).  There  it  was  held, 
that  the  warrant  did  not  authorize  the 
plaintiff  to  sign  "  as  of"  any  term,  except 
the  first  mentioned.  But  in  the  present 
case  it  is  impossible  to  read  the  document 
"as  of"  Easter  term,  "in"  Trinity,  and 
"  in"  any  subsequent  term.  In  Cohhold  ▼. 
Chiher  that  reading  was  adopted,  but  the 
attention  of  the  Court  was  not  drawn  to  the' 
point. 

[Erle,  J. — I  was  desirous  of  knowing 
whether  there  is  any  classification  of  record* 
as  of  a  term, — whether  there  is  any  known 
division  of  records  for  a  term  and  the  sub- 
sequent vacation,  because  then  the  words 
"as  of"  would  have  a  definite  meaning. 
On  inquiry  I  find  the  fact  to  be,  that  the 
ToUs  are  classified  according  to  the  terms  ; 
and  that  firom  the  essoign  day  of  Hilary  term 
to  the  essoign  day  of  Easter  term,  the  rolls 
are  classified  as  of  Hilary  term,  and  so  on.] 

The  judgment  which  authorizes  exeett< 
tion  is  now  only  on  paper ;  but  if  the  roll 
is  brought  in,  the  judgment  will  be  "  as  of" 
a  term.  In  Tidd's  Practice  (3)  it  is  stated, 
that  the  plaeita  in  the  King's  Bench  began, 
"  Pleaa  before  our  Lord  the  King  at  West- 
minster, of term"  (the  term  it  tta*  made 

*p),  and  in  rolls  subsequent  to  that  which 
contained  the  plaeita,  the  term  was  written 
at  the  top  of  each  entry,  "  As  yet  of  —— 
term,"  &o.  Though  that  practice  is  said 
to  be  abolished,  it  affords  an  explanation  of 
the  language  of  warranU  of  attorney.     In 

(2)  4  Sc.  N.R.  678 ;  •.  c  1 1  Uw  J.  Rep.  (k.b.) 
C.P.  178.  l-  V       / 

(8)  Tidd'B  Prsc.  788. 


Rayment  v.  Smith  (4l),  Coleridge,  i,  de- 
cided upon  tiie  authority  of  Cobbald  v. 
Chilver;  and  the  present  point  was  not 
raised.  Bird  v.  Manning  {5)  was  decided 
on  the  same  authority.  But  that  case  baa 
been  overruled  by  Jarvis  ▼.iS'eti(A(6),  where 
the  warrant  was  in  the  same  form,  and  a 
judgment  signed  in  vacation  was  held  re- 
gular. In  a  case  of  W»me  v.  Dale,  which 
occurred  recently  at  chambers,  Piatt,  B. 
supported  a  judgment  signed  similarly  to 
the  present.  At  all  events,  this  is  a  mere 
irregularity,  and  l^e  appliodtiwi  to  act  aside 
the  judgment  is  tAo  iate>  The  parties 
should  have  applied  to  the  Court  within  a 
reasonable  time  after  the  notice  of  the  imr 
gularity — Bate  v.  Laurence  (7),  EtdaUe  t. 
Davit  (s),  and  Charlemorth  y.  EIU${9). 
In  this  case  the  levy  waa  made  on  the  Ist 
of  December,  and  the  application  ta  set 
aside  the  judgment  was  not  made  till  tha 
12th  of  January  following. 

[Ehlk,  J. — There  is  no  definite  rule  aa 
to  what,  if  any,  difference  exists  bstiraen 
the  case  o£  assignees  and  of  others.] 

On  principle  the  assignees  cannot  staad 
in  a  better  position  than  the  bankrupt.  In 
CharUsworth  v.  ElUt  the  judgment  was 
signed  on  the  6th  of  February.  The  fi.  /«. 
was  issued  and  executed  on  the  24th  of 
April ;  the  fiat  of  bankruptcy  issued  on  the 
&th  of  May,  and  the  assignees  obtuiied  a 
zule  tun  to  set  aside  the  judgment  on  the 
amhoEliayi.  There  thirty-two  days  elapsed 
between  tfta  aafc  complained  of  and  thra 
application,  and  it  was  held  to  be  too  late. 
RoutUdge  v.  Giles  (I&)  waa  cited,  to  shew 
that  there  is  no  difference  between  tiwasri^ 
nee  and  the  bankrupt,  as  to  reasonable  1mm 
for  making  the  application.  In  the  pieseaft 
case,  forty-two  days  elapsed  between  tba 
act  complained  of  and  the  application  to  ths 
Court. 

WkUehurit  and  Addk»*,  in  support  of 
the  rule.  — Till  the  case  of  CMM  t. 
Chilver  is  reversed,  it  must  be 


(4)  1  DowL&  L.  166;  s.  e.  13  Law  J.  lUp.  (n3.) 
Q.B.  279. 

(5)  13  Liw  J.  R«p.  (S.S.)  Q.B.  123. 

(6)  13Mee.&Weis.  1£2;  s.e.  IS  Law  J.  Rep, 
(n.i.)  Ezeh.  319. 

(7)  13  L«w  J.  Rap.  (h.s.)  CJP.  147. 
'"'  6  Dowl.  P.C.  465. 

14  Uw  J.  Rep.  (M.S.)  Q.B.  331. 
!>)  2  Cr.  &  Jer.  163 ;  1.0.  ILsw  J.  Rep.  (11.S.) 
Ex«li.60. 
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VuXaf.  Jmni*  v.  Sonth  did  not  over- 
mlc  it  The  practice  cited  from  Saunders 
ad  Tidd  waa  done  away  with  by  the 
nde  of  4  Will.  4.  If  the  rolls  are  still 
intitaled  according  to  the  old  practice, 
that  is  impibper.  The  cases  of  Cobbold  r. 
CUher,  Raynwnt  ▼.  Smith,  and  Bird  y. 
M»Mm»g,  me  dinctly  in  point.  The  form 
of  wairanta  of  attorney  has  been  altered  in 
■any  cases  since  the  dedaibn  in  Cobbald  v. 
CkUttr.  Then,  as  to  the  second  point,  it 
it  said  that  assignees  stand  in  all  respects 
m  the  same  sitaadon  as  the  bankrupt;  but 
that  principle  cannot  apply  to  the  question 
•f  laches.  The  seizure  took  place  on  the 
lit  of  December;  on  the  3rd  the  defendant 
comnitted  an  act  of  bankruptcy,  so  that  he 
could  no  longer  apply;  between  that  day  and 
tbe  1 1th,  when  the  assignees  were  appointed, 
10  oat  could  apply.  Then  the  assignees 
nqsired  reasonable  time  to  see  whether  the 
•»tste  was  worth  administering.  During 
die  Christmas  holidays,  the  Judge  at  cham< 
bers  woaU  hare  had  no  power  to  set  aside 
■  JB^neat  signed  by  a  Judge's  order.  In 
CiarUttcorth  t.  EUi$  the  delay  took  place 
duiag  term  time.  The  laches  now  must  be 
taken  to  date  from  the  time  at  which  the 
pactiei  received  notice  of  the  irregularity 
•omplained  of— Blaekbmm  r.  P«a<(ll). 
Cttr.  adv.  vuU. 

EiLK,  J.  (29th  Jan.)  gave  judgment.-— 
Tbii  was  a  ml*  nisi  to  set  aside  a  judgment 
■gned  on  a  warrant  of  attorney,  on  the 
gtoaod  that  it  had  been  signed  in  vacation 
withont  any  authority.  It  appeared  that 
the  execution  was  levied  on  the  1st  of 
Dsoember ;  that  a  fiat  of  bankruptcy  issued 
on  the  8th,  and  that  the  o£9cial  assignee 
vu  appointed  on  the  llth.  No  step  was 
takes  in  the  case  till  the  affidavits  were 
Ottde  on  the  8th  of  January  following.  The 
•Section  taken  to  the  judgment  is  one 
'tmAj  affecting  its  r^ularity  ;  and  I  am  of 
OfWon  that  the  application  to  set  it  aside 
•OBes  too  late,  jfn  the  case  of  Bale  v. 
Laurence  it  was  held,  that  assignees  are 
bound  to  use  due  diligence  in  applying  to 
•etuide  a  judgment  for  irregularity.  The 
bankrupt  was  bound  to  make  his  objec- 
tion within  a  reasonable  time  after  notice ; 
»nd  if  he  had   done  so,  that  would   have 

(11)  2  DowL  P.C.  293  ;  s.c.  3Lan- J.  Rep.  (n.s.) 
Exeh.  IS. 


been  before  the  issuing  of  the  fiat.  If  the 
official  assignee  was  entitled  to  the  same 
time  after  the  fiat  as  the  bankrupt  originally 
was  entitled  to,  the  application  is  still  too 
late.  Assignees  claim  under  the  bankrupt, 
and  must  in  some  degree  be  subject  to  the 
same  rules  as  the  bankrupt  himself.  The 
second  point  in  the  case  was  the  irregularity 
of  the  judgment.  It  was  said,  that  the 
judgment  had  been  signed  irregularly, 
because  the  warrant  of  attorney  contained 
no  authority  to  sign  judgment  in  vacation. 
Because,  now,  by  the  rule  of  court,  Hilary 
term,  4  Will.  4,  judgments  have  no  effect 
except  firom  the  day  on  which  they  are 
signed,  it  was  contended,  that  the  warrant 
gave  no  authority  to  sign  judgment  in 
the  vacation.  Some  cases  were  cited  to 
support  this  proposition.  The  first  was 
Cobbold  V.  Cliilver,  which  was  followed  by 
Rayment  v.  Smith  and  Bird  v.  Manning. 
Those  cases  were  decided,  on  the  ground 
that  where  the  warrant  gives  authority  to 
sign  judgment  as  of  a  term  past,  the  next 
and  any  subsequent  term,  a  judgment 
signed  in  vacation  is  irregular.  On  the 
other  hand,  the  Court  of  Exchequer  held, 
in  Jarvit .  v.  South,  that  where  there  was 
authority  to  sign  as  of  the  term,  a  judgment 
in  the  subsequent  vacation  was  regular. 
In  Warne  v.  Dale,  it  is  said  that  my 
Brother  Piatt  held  a  judgment  regular 
under  similar  circiunstances  ;  and  I  am 
informed  by  the  Master  that  there  was 
another  case  before  my  Brother  Wightman, 
in  which  when  the  party  produced  a  judg* 
ment  with  the  placita  entered  on  the  roll  as 
of  the  term,  that  learned  Judge  held  that 
the  objection  to  the  regularity  of  the  judg- 
ment was  thereby  obviated.  As  the  autho- 
rities have  been  in  some  degree  opposed,  it 
is  necessary  to  decide  the  point  upon  prin- 
ciple. It  is  said  to  be  the  practice  to  head 
the  roll  in  which  judgments  signed  in  vaca- 
tion are  entered  with  the  name  of  the  term  ; 
and  therefore  a  judgment  signed  in  vacation 
may  in  one  sense  be  said  to  be  as  of  the 
term  preceding.  If  a  judgment  is  entered 
only  of  the  day  when  it  has  been  signed, 
that  is  a  sufficient  compliance  with  the  rule 
of  Hilary  term,  4  Will.  4.  That  rule  left 
judgments  in  all  other  respects  in  the  same 
condition  as  they  were  before.  The  rule 
was  intended  merely  to  authorize  parties  to 
sign  judgments  at  any  time,  and  to  give 
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them  effect  from  the  date  of  signing.  If 
it  had  been  necessary  to  decide  upon  this 
point,  I  should  have  concurred  with  the 
later  cases,  and  held  that  the  judgment  was 
regular.  The  rule  must  be  discharged ;  but 
as  the  cases  on  the  subject  are  conflicting, 
it  ought  to  be  discharged  without  costs. 
Rule  discharged,  without  eostt. 


THE  QUEEN  V.  THE  JUSTICES 
OF  SUFFOLK. 


Bail  CovaT.'\ 

1847.      > 

Jan.  25.   J 

Poor  Law — Sessions — Appeal,  Notice 
of —  Time. 

Where  sessions  are  held  on  certain  fixed 
days  at  different  places  for  different  divisions 
of  a  countt/,  and  the  practice  of  the  Sessions 
is  to  try  all  matters  arising  in  each  division 
at  the  sessions  held  for  that  division,  the 
notice  and  statement  of  grounds  of  appeal, 
under  the  4  ^  S  Will.  4.  c.  76.  s.  81,  must 
be  given  at  least  fourteen  dags  before  the 
first  day  of  holding  the  sessions  at  the  first 
place,  and  wUl  not  be  in  time  if  given  only 
fourteen  dags  before  the  adjourned  sessions 
at  which  the  appeal  is  to  be  tried. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  36.] 


'•     7 

Vi 


POLLOCK    AMD    ANOTHEB   V. 
STACEY. 


1840, 

Jan.  21 
Feb 

Lease — Assignment — Frauds,  Statute  of 
—8  4-9  Vict.  c.  106. 

The  plaintiff,  being  tenant  of  premises 
from  May  to  the  \ith  of  December,  let  them 
by  parol  to  the  defendant  until  the  latter 
day,  reserving  a  weekly  rent,  the  intention 
of  the  parlies  being  to  ereaie  the  relation  of 
landlord  and  tenant,  and  to  pass  the  right 
of  possession  by  lease : — Held,  that  the 
transaction  did  not  amount  to  an  assignment, 
and  that  use  and  occupation  might  be  main- 
tained on  the  lease. 

Assumpsit  for  use  and  occupation,  and  on 
an  account  stated. 

Pleas,  except  as  to  U.  5«.,  parcel,  &c., 
non  assumpsit ;  and  as  to  that  sum  a  ten- 


der, which  was  traversed  by  the  replication. 
The  particulars  of  demand  were  for  two 
weeks'  use  and  occupation  of  apartments, 
from  thB  26th  of  May  to  the  8th  of  June, 
1846,  at  1/.  bs.  per  week— 2{.  10s. ;  and 
twenty  weeks'  use  and  occupation  of  apart* 
mento,  from  the  9di  of  June  to  the  26di  of 
October  1846,  at  1/.  per  week — ^2M.; 
amounting,  together,  to  22/.  10«. 

At  the  trial,  before  Erie,  J.,  during  tbe 
present  term,  it  appeared  that  d>e  phtintift^ 
being  tenants  to  one  Brooks,  of  two  rooma 
till  the  13th  of  December  1846,  and  of  » 
third  room  till  the  13th  of  June  1846, 
agreed  with  the  defendant  by  parol  that  he 
should  have  the  rooms  for  all  the  term 
which  the  plaintifb  had  in  them  under 
their  agreement  with  Brooks,  at  a  we^ljr 
rent  of  \l.  5s.,  which  was  accordingly  paid 
to  the  plaintiA.  On  the  2Srd  of  Mi^ 
1846,  the  defendant  gave  a  notice  to  qnit 
on  the  1st  of  June  following,  on  which  day 
he  returned  the  key  to  the  plaintiffs,  whi^ 
they  refused  to  accept,  and  then  left  the 
premises  vacant,  and  refused  to  pay  any 
subsequent  rent.  For  the  defendant  it  waa 
contended,  that  the  intention  of  the  parties 
being  that  all  the  interest  of  tbe  plaintiflb 
should  pass  to  the  defendant,  the  transaction 
operated  as  an  assignment,  and  not  as  a 
lease,  and  therefore  was  void  under  the 
Statute  of  Frauds,  and  8  &  9  Vict.  e.  106. 
8.  3,  as  not  being  by  deed,  and  that  the  de- 
fendant held  merely  under  a  weekly  tenancy, 
which  had  been  properly  determined  by  the 
notice  to  quit.  The  jury  found  for  the 
plaintiflfo,  with  21/.  5s,  damages,  on  the  first 
issue,  and  for  the  defendant  on  the  secmid 
issue,  with  leave  to  the  defendant  to  more 
to  enter  a  verdict  on  the  first  issue,  if  the 
Court  should  be  of  opinion  that  the  letting 
by  the  plaintiffs  to  tbe  defendant  was  in 
law  an  assignment,  and  not  a  lease. 

Lush  now  moved  accordingly. — Thk 
was  an  assignment,  and  by  8  &  9  Vict, 
c.  106.  s.  3.  could  only  pass  by  deed. 
Poulteney  v.  Holmes  (1),  in  which  it  was 
held  that  a  parol  transfer  of  the  whole  of  a 
lessee's  interest,  which  is  invalid  as  an 
assignment,  may  yet  operate  by  way  of 
under-lease,  is  doubted  by  the  Court  of 
Exchequer  in  Barrett  v.  Rolph{2). 

(1)  I  Stra.405. 

(2)  14  Mm.  &  Wels.  348 ;  s.  c.  14  Uw  J.  Bep. 

(n.b.)  Ezcb.  308. 
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[Eblb,  J.  refened  to  Preeee  v.  Corrie  (3), 
M  supporting  PouUeney  \.  Holmes.'] 

That  caae,  again,  is  inconsistent  with 
Parmenter  v.  Webber  (4),  where  a  transfer 
by  the  lessee  of  the  whole  of  his  interest  was 
held  to  operate  as  an  assignment. 

[CoLERtDos,  J. — That  case  only  shews 
tb:tt  there  can  be  no  distress  for  the  rent 
noless  there  is  a  reversion ;  but  there  may  be 
a  lease  without  a  reversion,  and  the  rent  may 
be  a  leot-aeck,  for  which  debt  would  lie.] 

The  decision  was,  that  there  was  no  such 
holding  as  that  set  up :  so  here,  the  defen* 
dsnt  denies  that  he  held  under  the  plaintiffs 
snbsequent  to  his  determination  of  the 
tenancy  by  the  week's  notice  to  quit. 
SmUh  V.  Mapleback  (5)  is  cited  in  Par' 
maUtr  t.  Webber,  and  distinguished  from 
it  Use  and  occupation  will  only  lie  where 
there  has  been  eiUier  an  actual  occupation 
Ota  l^al  holding  under  the  plaintiiF— £i/^e 
T.  TruJford{&). 

Cur.  adv.  vult  (7). 

LoKD  Denkan,  C.J. — This  was  an  action 
for  the  use  and  occupation  of  a  part  of  a 
house  from  June  to  October ;  and  at  the 
trial,  before  Erie,  J.,  it  was  proved  that  the 
plaintiffs,  being  lessees  from  May  till  the 
13th  of  December,  let  by  parol  the  premises 
to  the  defendant  till  the  latter  day,  reserv- 
ing a  weekly  rent ;  that  the  parties  intended 
to  create  the  relation  of  landlord  and  tenant, 
and  to  pass  the  interest  by  lease  ;  that  the 
tenant  occupied  and  paid  rent  till  June,  and 
then  gave  a  week's  notice  to  quit,  and  at  the 
expiration  thereof  returned  the  key,  against 
the  will  of  the  plaintiffs,  and  left  the  pre- 
mises vacant,  and  refused  to  pay  any  subse- 
quent rent.  Upon  these  facts,  the  defendant 
objected  that,  as  the  plaintiffs  intended  to  part 
with  all  their  interest  in  the  premises,  they 
mast  be  taken  to  have  intended  an  assign- 
ment ;  and  that  the  transaction  could  not 
take  effect  as  an  assignment,  as  there  was 
no  writing  or  deed,  as  required  by  29  Car. 
2.  c.  3.  s.  S.  and  8  &  9  Vict.  c.  106.  s.  3, 
and  that,  therefore,  the  defendant  was  not 

(3)  5  Bing.  24 ;  s.  c  6  Law  J.  Rap.  C.P.  205. 

(4)  8  Tauot.  &9». 

(i)  1  Term  Rep.  441. 

(6)  1  Cr.  &  Jer.  391 ;  s.  c.  9  Law  J.  Rep.  Ezob. 
101. 

(7)  Sm  Pucm  v.  Pueoe,  8  Biog.  N.C.  898  ; 
I.  e.  6  Law  J.  Rep.  (h  j.)  C.P.  322. 


liable  beyond  the  time  of  his  actual  occu- 
pation. The  learned  Judge  was  of  opinion 
that  the  intention  of  the  parties  at  the  time 
of  the  contract  could  be  effected  by  holding 
that  the  interest  passed  by  way  of  lease, 
and  directed  the  verdict  for  Uie  plaintiff,  with 
liberty  for  the  defendant  to  move  for  a  non- 
suit. Mr.  Lush  moved,  accordingly,  on 
the  same  ground,  and  contended  that  PouUe- 
ney V.  Holmes,  in  which  the  same  construc- 
tion was  maintained,  had  been  overruled  in 
the  case  of  Barrett  v.  Ralph  ;  and  referred 
to  Parmenter  v.  Webber  and  Smith  v. 
Mapleback,  to  establish  that  the  transaction 
was  an  assignment,  and  not  a  lease,  and 
was  therefore  void.  But  we  are  of  opinion 
that  the  plaindi&  are  entitled  to  recover. 
The  parties  intended  to  contract  the  rela- 
tion of  landlord  and  tenant,  and  to  pass  the 
right  of  possession  by  a  parol  lease :  this 
they  were  at  liberty  to  do  by  law ;  and  we, 
therefore,  carry  their  lawful  intention  into 
effect.  If  we  were  to  decide  that  the  trans- 
action was  an  assignment,  we  should,  at  the 
same  time,  decide  that  it  was  no  assignment, 
being  by  parol  only ;  and  we  should  con- 
strue that  which  was  expressed  and  intended 
to  be  a  lease,  to  be  an  assignment  merely, 
ut  res  pereat,  which  is  against  a  known 
salutary  maxim.  As  important  rights  and 
duties  arise  often  from  assignments  of  terms, 
the  law  has  properly  provided  that  the  rela- 
tion of  assignor  and  assignee  shall  not  be 
contracted  unless  the  intention  is  proved  by 
deed ;  but  in  protecting  against  imperfect 
evidence  of  assignment  there  was  no  need  to 
alter  the  law  of  leasing,  and  it  appears  to  us 
to  remain  unchanged,  and  we  see  no  inconve- 
nience in  supporting  as  a  lease  that  which  was 
intended  to  be  so,  although  it  may  pass  all  the 
lessor's  interest.  In  PouUenetf  v.  Holmes  a 
lease  of  all  the  lessor's  interest  was  sup- 
ported as  a  lease.  This  case  is  cited  as  valid, 
but  distinguished  in  Palmer  v.  Edwards  (8), 
in  which  it  was  decided  that  an  instrument 
expressed  to  be  an  assignment  may  operate 
as  such,  although  rent  is  thereby  reserved 
to  the  eMtgaor.  In  Preeee  v.  Corrie  the 
above  doctrine  was  confirmed,  and  it  was 
held  that  the  lessee  held  of  the  lessor, 
although  there  was  no  reversion.  In  Baker 
V.  Gosling  (9)  this  doctrine  was  again  con- 

(8)  1  Doogl.  186,  n. 

(9)  I  Biag.  N.C.  19;  ■.  o.  3  Law  J.  Rep.  (m.s.) 
C.P.  292. 
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finned,  and  PouUeney  v.  Holme*  cited  and 
acted  on.  The  defendant  haa  relied  on 
Barrett  v.  Ralph,  as  overruling  PouUeney 
T.  Holmes.  But  the  case  is  not  decided 
on  this  point ;  a  compromise  is  recommended 
and  adopted  to  prevent  a  new  trial :  also, 
the  parties  there  probably  intended  an  as- 
signment, and  not  a  lease ;  and  if  so,  tha 
doctrine  would  not  apply.  Also,  through- 
out the  argument  this  doctrine  is  mentioned 
with  approval  by  the  Court,  although  it  is 
dotibt^  in  the  conclusion.  Upon  this 
review  of  the  authorities,  we  do  not  considei 
that  the  case  of  PouUeney  v.  Holme*  has 
been  overruled.  As  to  the  other  cases 
dted,  viz.,  Parmenter  v.  Webber  and  Smith 
V.  Moflebach,  they  decide  that  such  a  lessor 
cannot  distrain,  not  having  any  reversion  : 
this  is  not  disputed,  but  the  negation  of  the 
right  to  distrain  does  not  at  all  imply  a 
negation  of  a  right  to  sue  for  use  and  occu- 
pation ;  therefore  the  rule  is  refused. 

Rule  refuted. 


1847.    \ 
Jan.  20.  / 


THE  OUEEN  V.  THE  INHABITANTI 

OF  ST.  Peter's,  demtticb. 


Poor  Late — Lunatic — Settlement — Judg- 
ment — Evidence. 

An  order  ofaeUlement  and  mainttnanee, 
under  9  Geo.  4.  e.  40,  on  parish  A.  of  a 
htnatie  pauper,  confined  in  an  asylum  in 
parish  D,  was  made  in  April  1841,  and 
quashed  by  consent,  on  appeal. 

In  September  1841  astother  order  of  too 
Jtuiieee  was  made  between  the  same  parishes 
adjudging  the  pauper's  settlement  to  be  in 
parish  A,  and  directing  the  overseers  of  that 
parish  to  repay  to  the  overseers  of  parish  D. 
the  sum  of  141.  2s.,  for  the  removal,  main* 
teuance,  care,  S^c.  of  the  pauper.  This 
order  was  appealed  against,  and  confirmed 
at  the  Sessions,  but  the  order  of  Sessions  was, 
on  a  ease  reserved,  quashed  by  the  Court  of 
Queen's  Bench,  on  the  ground  that  the  sta- 
tue did  not  empower  the  Justices  to.order 
the  reimbursement  to  be  made  to  the  over- 
seers. In  January  1845  another  order  of  two 
Justices  was  made,  adjudging  the  pauper's 
settlement  is  be  in  parish  A,  and  direeliug 
the  overseers  of  that  pariah  to  pay  to  the 
keepers  of  the  asylum  a  weekly  sum,  for 
the  maintenance,  ^c.  of  the  pauper.     This 


order  having  been  quashed  on  appeal  by 
the  Sessions,  on  the  ground  that  the  pre» 
itions  order  was  conclusive  betfuefn^  the  pa- 
rishes  as  to  the  settlement  of  the. pamper : 
'—Held,  that  the  Sessions  were  wrong  m  •• 
deciding,  as  the  judgment  of  the  Court  of 
Queen's  Bench,  the  reasons  of  which  must 
be  taken  to  be  adopted  by  the  Sessions,  did 
mot  turn  on  the  question  of  settlement. 

[For  the  report  of  An  abova  case,  sec 
16  Law  J.  Rep.  (nj.)  !£.€.  p.S8.] 


Feb    3      I  MARSHALL  V.  HICKS. 

Sheriff — Sale  by  Appraisement,  Expenses 
of' 

Where  the  execution  creditor  paid  the 
expenss*  of  .a  sale,  by  appraisement,  of  the 
goods  sold  under  the  fi.  fa., — Held,  tiiat  m 
the  absence  of  aW proof  of  the  etreumtatieea 
under  whidt  such  appraisement  took  plmte,  he 
eould  not  set  off  the  amount  so  paid  agmmit 
ike  sheriff's  denmndfor  poundage. 

Debt  for  poundage  due  from  the  defisa- 
dant  to  the  plaintiff,  as  sheriff  of  the  county 
of  Cornwall,  upon  and  for  the  ezecntitm 
within  his  bailiwick,  as  such  sheriff^  of 
divers  writs  and  proceedings  for  the  de&D« 
dant. 

Pleas — First,  except  as  to  82.  7*.  6d., 
parcel,  &c.,  nunquam  indebitatus;  secoodf 
except  as  to  81.  is.  6d.,  a  8et-<^  for  money 
paid,  money  had  and  reeeived,  and  on  aa 
account  stated ;  third,  as  to  the  8{.  7s.  6d.t 
a  tender  and  payment  of  that  sum  into  eoart> 
The  plaintiff  joined  issue  on  the  first  two 
pleas,  and,  admitting  the  tender,  took  tha 
money  paid  out  of  court. 

The  particalaxs  of  demand  were  as  fill- 
low:— 

Max  IMS. — IxecntiDg  ■  fi.  fa.  on  the  goo<iB  of 
Fitse. 

£.  ».  rf. 

Warrant    0    7     O 

Ponodage  «B  Levy 21    8    0 

Cbargfei  for  Aaaignmant 2    2    0 

Datention  at  Liskaard,  at  late  Mr. 
Ljoe'a  reqnest,  for  which  be 
agreed  to  pay    110 

£34  18     0 
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The  particulars  of  tlie  defendant's  set-off 


Paid  W.  Murrajr,  for  and  on  an  ac- 

coont  of  an  «ppnu«eTiieDt  of  the 

fcoodt  and  cbatlels  of  ona  Joaapb 

f  itae,  far  the  plaintif,  vho  waa 

ihcD  aheriff  of  tlie  eounty  of 

Corn  vail ,  preparatory  to  bia,  the. 

said   plaintiff 'a   aasigning    tbe 

UBW,  and  tlie ehargea  for  atUnd- 

iag  the  ezeention  of  the  aaaign- 

OMot  and  bill  of  aale  thereof  . .       6    5    0 
Piid  stamp  duty  and  parchment 

for  tbe  said  aaaignment  and  bill 

ofaale   9    8    6^ 


AH    8    6 


It  appeared  at  the  trial,  before  Piatt,  B., 
at  the  Summer  Assiaes  for  Cornwall,  1845 ; 
that  in  May  1843,  a  writ  of  ^.  fa.  for 
1,5242.  I3«.  Sd,,  issued  at  the  suit  of  the 
pieKBt  defendant,  against  one  Joseph  Fitze, 
sod  on  the  11th  of  May  a  levy  was  made 
nider  it  of  the  goods  of  Fitze.  On  the 
18th  of  May,  in  consideration  of  the  sum 
«f  7A6i.  i*.  9d.,  a  bill  of  sale  was  executed 
to  T.  Pietticole  and  B.  H.  Lyne,  of  all  the 
goods  seised  under  the  writ ;  the  said  T. 
Petdeole  bad  B.  H.  Lyne  being  trusteed 
for  the  benefit  of  the  creditors  of  Fitze. 
B.  H.  Lyne  was  the  plaintiff's  (Hicks) 
•ttatney,  and  he  paid  the  suras  mentioned 
ID  the  particulars  of  set-off  on  the  occasion 
rf  iQcb  assignment.  For  the  plaintiff  it 
was  contended,  that  be  was,  at  all  eventS) 
entitled  to  i2l.  16s.,  even  supposing  that, 
on  the  anthoiity  of  PkiUips  v.  Lord  Canr 
feri»ry(l),  he  was  not  entitled  to  cbaige 
tbe  91.  8f.  for  the  assignment;  and  that 
the  defendant,  whose  attorney  bad  paid  tbe 
•BBS  mentioned  in  the  set<off,  could  not  have 
Mcovered  them  from  the  sheriff,  and  could 
■ct  set  them  off  in  this  action.  The  jury,  im> 
der  the  learned  Judge's  direction,  returned 
a  verdict  for  the  balance,  14Z.  8«.  6d.,  after 
dednctiBg  the  mm  tendered  and  paid  into 
eonrt ;  Imve  bdng  naerred  for  the  defisn- 
dsat  to  move  to  enter  a  verdict  to  reduce 
&e  verdict  to  91.  3s.  &d. 

Mimtague  Smith  having  obtained  a  rule 
■M,  accordingly, 

Mtrwoie  ahmved  caaae>— >-The  caae  of 
mUift  r.  Lord  CoMtmimry  decided  tiiat 
the  sluriff  waa  Bot  entitled  to  be  paid  fbr 
the  charge*  of  aak,  except  by  atictioB.     In 

(1)  13  Law  J.  R«p.  (».■.)  Eioh.  401. 


that  case  he  had  paid  the  charges  of  an 
appraisement,  and  yet  was  not  allowed  to 
repay  himself.  How,  then,  can  the  exe- 
cution creditor,  who  has  taken  upon  himself 
to  have  an  assignment  made,  claim  to  get 
the  expenses  of  it  from  the  sheriff?  The 
sheriff  having  levied  is  entitled  to  his 
poundage,  though  no  sale  takes  place — ' 
Akhin  v.  Wells  {i),  Ratsstorne  y.  Wilkin- 
son (9),  but  would  not  be  entitled  to  any 
^ng  further. 

[CoLERTDaE,  J. — You  admit  Phillips  v. 
Lord  Canterhttry  to  be  an  authority  to  this 
extent  that  if  the  sheriff  had  paid  this  sum 
and  charged  it,  it  migbt  be  deducted.] 

Here  Uie  sheriff  claims  no  more  than  his 
poundage. 

Montaffue  SnUih,  contr^. — The  duty  of 
Hbe  sheriff  is  to  levy  and  sell.  The  ex- 
penses attending  the  sale  have  been  volnn- 
tarily  paid  by  the  execution  creditor;  and 
die  amount  so  paid  is,  therefore,  in  the 
Batare  of  a  gift  to  tbe  sheriff;  and  a  gift  to 
a  public  ofiScer  is  extortion  by  him. 

[WiGHTMAN,  J. — Is  it  not  for  you  to  shew 
come  agreement  to  enable  you  to  treat  the 
execution  creditor  as  acting  at  the  instance 
of  the  sheriff?] 

There  is  no  objection  to  the  sheriff  selling 
by  appraisement ;  and  if  the  execution 
creditor  pays  the  expenses,  he  must  be 
taken  aa  paying  on  behalf  of  the  sheriff, 
is  the  sheriff  to  be  entitled  to  be  thfe  better 
off  for  doing  less  than  his  duty  ?  Here  the 
execution  creditor,  having  paid  that  which 
he  ought  not  to  have  been  caUed  upon  to 
pay,  may  set  it  offagunst  the  sheriff— Dew 
T.  Parsons  (4). 

[CotERiDGE,  J. — ^You  must  recollect  that 
you  are  in  the'  same  position  as  if  you  were 
bringing  an  action  against  the  sheriff  to 
recover  this  money.  All  that  you  can  prove 
is  that  L3me  paid  the  money.  It  was  not 
the  sheriff's  duty  to  sell  in  this  particular 
manner.] 

[WioHTif  AM,  J. — St^pose  the  sheriff  had 
said,  "  I  won't  sell  in  Uiis  manner,  unless 
you  pay  the  expenses,"  and  the  execution 
craditDr  had  paid,  is  there  any  pretence 
for  saying  he  could  recover  it  back  7] 

(3)  6  Term  Rep.  470. 

(3)  4  Mau.  &  Selw.  2S9. 
.    (4)  8  B.  &  Aid.  fi62;  and  see  Maybery  v.  Hma. 
field,  ante,  p.  102. 
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It  would  lie  on  the  sheriff  to  prove  such 
an  agreement — Slater  v.  Homes  (5). 

Lord  Denman,  C.J. — This  rule  must  be 
discharged.  Here  the  execution  creditor, 
who  claims  to  set  off  the  amount  of  the 
expenses  of  the  appraisement  and  sale,  must 
make  out  his  case  just  as  if  he  were  bring- 
ing an  action  for  money  paid.  It  does  not 
appear  to  me  that  this  payment  was  so  far 
wrongful  as  to  entitle  the  party  paying  it  to 
get  it  back  from  the  sheriff.  It  lies  on  the 
defendant,  at  all  events,  to  shew  the  circum- 
stances which  would  constitute  it  a  wrongful 
payment.  It  may  well  be,  as  my  BroUier 
Wightroan  has  observed,  that  the  creditor 
may  have  requested  the  sheriff  to  sell  in 
this  manner,  and  have  promised  to  pay  the 
expenses.  I  could  wish,  indeed,  that  the 
facts  had  been  more  clearly  found. 

Coi,ERiDOE,  J. — I  am  of  the  same  opinion. 
I  think  there  was  a  failure  of  proof  by  the 
defendant  of  focts  which  could  establish  a 
right  to  set  off. 

WiQHTMAN,  J. — I  am  of  the  same  opinion. 
The  question  really  was  as  to  the  party  on 
whom  the  onus  of  proof  lay. 

Rule  discharged. 


147.  ") 
.  21 ;  V 
b.  1.  } 


LAMOND  V.  DEVALLE. 


1847 

Jan 
Feb, 

Auction — Goods  bargained  and  sold — 
Re-sale — Pleading. 

Where  goods  are  sold  by  auction,  subject 
to  a  condition,  that,  if  the  purchase-money 
be  not  paid  on  the  following  dag,  they 
may  be  re-sold,  and  the  loss  recovered 
from  the  bidder  making  default,  and  the 
right  of  re-sale  is  accordingly  exercised, 
the  deficiency  cannot  be  recovered  in  an 
action  for  goods  bargained  and  sold,  as  the 
effect  of  the  reservation  of  the  power  of  re- 
sale is  to  make  the  original  sale  conditional, 
and  not  absolute. 

Indebitatus  assumpsit  for  certain  shares 
bargained  and  sold  by  plaintiff  to  defendant 

Plea — Non  assumpsit.  The  particulars 
of  demand  claimed  a  sum  of  791. 

(6)  7  Mm.  tc  Wels.  4IS ;  i.  e.  10  Uw  J.  Rep. 
(N.8.)  Excb.  100. 


At  the  trial,  before  Erie,  J.,  at  the  sit- 
tings during  the  present  term,  the  jury  gave 
a  verdict  for  the  defendant,  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a 
verdict  for  79/.  damages,  or  such  other  sum 
as  the  Court  might  think  him  entitled  to. 
It  appeared  that  the  sale  of  the  shares  took 
place  on  the  7th  of  August,  by  auction,  under 
certain  conditions,  one  of  which  was,  that 
the  purchase-money  was  to  be  paid  on  the 
following  day,  otherwise  the  lot  might  be 
re-sold,  and  the  deficiency,  if  any,  occasioned 
by  the  re-sale,  made  good  by  the  original 
bidder.  The  lot  in  question  was  knocked 
down  to  the  defendant  at  79/.,  and  the 
money  not  being  paid,  the  plaintiff  subse- 
quendy  exercised  his  right  of  re-sale,  and 
received  upon  it  63/. ;  and  the  present 
action  was  brought  to  recover  the  difference 
from  the  defendant.  The  learned  Judge 
thought  that  the  power  of  re-sale  operated 
to  make  the  original  sale  conditional,  and 
that  it  ought  to  have  been  declared  upon 
accordingly  ;  and,  accordingly,  nonsuited 
the  plaintiff,  reserving  leave  to  him  to 
move  to  enter  a  verdict  for  791.,  or  such 
other  sum  as  the  Court  should  think  him 
entitled  to. 

Ogle  now  moved  accordingly. — Hage- 
dom  v.  Laing(l)  was  relied  upon,  to  shew 
that,  after  a  re-sale  of  goods  by  a  vendor, 
he  cannot  recover  against  the  first  purchaser 
for  goods  bargained  and  sold.  But  Mertent 
V.  Adcock(2)  is  directly  contrary  to  that 
view,  and  it  was  held  to  be  no  objection  to 
the  right  to  recover,  that  the  plaintiff  had 
not  then  the  goods  to  deliver  in  case  he  ob- 
tained a  verdict.  But  even  if  the  action  will 
not  lie,  the  point  is  not  raised  by  the  plea, 
under  which  the  sole  question  is,  whether 
the  defendant  bid  at  the  sale,  and  whether 
the  goods  were  knocked  down  to  him.  The 
property  passed  at  the  sale  to  the  defendant, 
independent  of  any  right  which  the  seller 
might  have  to  rescind  the  contract.  The 
right  to  the  possession  only  arises  on  pay> 
ment  of  the  money. 

[CoLEBiDOE,  J. — ^You  would  contend, 
then,  that  the  re-sale  was  made  by  the 
vendor  as  the  agent  of  the  defendant.  la 
not  the  meaning  of  the  condition  that  the 
proceeds  of  the  re-sale  should  become  «n- 
stanter  the  property  of  the  seller  ?] 

(1)  6  Taunt.  162. 

(2)  4E(p.2fil. 
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It  M  snlMiiitted  that  the  sale  was  ab- 
solnte. 

[Pattison,  J. — In  Acehal  ▼.  Lety  (8) 
the  Te-iale  is  said  to  be  evidence  of  a  rescis- 
non  of  the  contract.] 

In  that  view  the  action  must  have  been 
maintainable  on  the  contract,  before  it  was 
readnded ;  and,  under  the  present  plea,  such 
a  defence  is  not  raised. 

Cwr.  adv.  vtUt. 

LordDenuam,  C.J. — This  was  an  action 
for  792.,  for  goods  bargained  and  sold ;  and 
it  appeared  that  the  goods  had  been  knocked 
down  to  the  defendant  at  an  auction  by  the 
plaintiff;  that  it  was  a  condition  of  the 
aale  that  the  goods  might  be  resold,  unless 
the  purchase-money  was  paid  on  the  fol- 
bwing  day,  the  bidder  so  making  default 
being  answerable  for  the  loss  on  re-sale; 
tbat  the  plainti£f  had  exercised  this  right ; 
and  had  received  63/.  from  a  re-sale.  The 
defendant  contended  for  a  nonsuit,  because 
the  power  of  re-sale  was  in  effect  a  condi- 
tion for  making  void  the  sale ;  the  evidence 
vat,  therefore,  of  a  conditional  sale,  which 
had  been  made  void,  whereas  the  declaration 
was  on  an  absolute  sale  still  subsisting. 
The  learned  Judge  directed  a  nonsuit, 
giving  leave  to  move  to  enter  a  verdict  for 
the  plaintiff.  Mr.  O^  moved  accordingly, 
and  contended  diat  the  original  sale  was 
absolute,  and  that  the  re-»Je  by  the  plaintiff 
was  as  agent  for  the  defendant ;  and  he 
dted  Mertent  t.  Adcoek,  where  a  vendor 
had  recovered  for  goods  bargained  and  sold 
after  a  re-aale.  He  also  contended,  that, 
under  the  plea  of  non  assumpsit,  the  de- 
fence was  not  admissible;  but  we  are  of 
opinion  that  the  nonsuit  was  right.  It  ap- 
pevs  to  us  that  a  power  of  re-sale  implied 
a  power  of  annulling  the  first  sale,  and  that, 
therefore,  the  first  sale  was  on  a  condition, 
and  not  absolute.  There  might  be  incon- 
Tcmence  to  the  vendor  if  the  re-sale  were 
beld  to  be  by  him,  as  agent  for  the  defaulter, 
and  there  is  injustice  to  the  purchaser  in 
ludding  him  liable  for  the  full  price  of 
the  goods  sold,  though  he  cannot  have  the 
goods,  and  though  Uie  vendor  may  have 
received  the  full  price  from  another  pur- 


chaser. This  inconvenience  and  injustice 
would  be  avoided  by  holding  that  the  sale 
is  conditioned  to  be  void  in  case  of  default, 
and  that  the  defaulter,  in  case  of  re-sale,  is 
liable  for  the  difference  and  expenses.  The 
ruling  at  Nisi  Frius,  in  Meriens  v.  Adcoek, 
is  contrary  to  the  opinion  of  Gribbs,  C.J., 
expressed  in  Hagedorn  v.  Laing;  and  in 
Maclean  v.  DuHn  (4),  the  action  for  damages 
for  the  loss  on  re-sale  is  spoken  of  as  the 
proper  course,  where  the  power  of  re-sale  is 
exercised  without  an  express  stipulation 
for  it. 

Rule  refmed. 


1847 
Jan.  16 


fe.} 


THE  QUEEN  V.  THE  INHABITANTS 
OF  ST.  ANNE,  WESTMINSTER. 


Poor  Law — Apprenticeship — Examin- 
ations— Appeal — Practice — Special  Case, 

The  examinations  on  which  an  order  of 
removal  was  made,  stated  that  the  pauper 
was,  with  his  own  consent,  (his  parents 
being  dead,)  bound  apprentice  by  iiulenture, 
dated,  ^c,  which  was  duly  stamped  and 
executed  by  the  parties  thereto.  The  inden- 
ture  was  shewn  to  be  lost: — Held,  that  it 
sufficiently  appeared  that  the  binding  was 
not  a  parish  binding. 

Under  a  ground  of  appeal,  stating  that 
notice  of  chargeability  accompanied  by  a 
copy  of  the  order  and  examinations,  had  not 
been  sent  to  the  appellant  parish,  in  confoT' 
mity  with  the  statute,  an  objection  that  the 
notice  of  chargeability  sent  was  accompanied 
by  an  imperfect  copy  of  the  order  cannot 
be  raised. 

Where  a  case  is  granted  by  the  Sessions, 
the  party  faking  it  must  rely  on  the  objec' 
iions  there  stated,  or  may  abandon  the  case 
and  rely  on  such  other  objections  as  may  be 
raised  on  a  certiorari,  but  he  cannot  do 
both. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (h.s.)  Q.B.  p.  33.] 


(3)  iO  Biag.  176;  8.e.  3  Law  J.  Rep.  (h.b.) 
C.P.98. 

Ne«  Series,  XVI.— aB. 


(4)  4  Blnj.  722;  s.  c.  6  Law  J.  Rep.C.P.  184. 
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BiklL  COVKT, 

1847. 
Jan.  18 

Arbitration  —  Award,  netting  aride — 
Time. 

Where  an  award  was  made  on  the  18th  of 
September,  and  a  rule  nisi  to  eel  it  atide 
obtained  on  the  24th  of  November,  and  it 
appeared  that  the  submission  was  not,  by 
virtue  of  the  consent  clause  which  it  con- 
tained, made  a  rule  of  court  till  the  SOth  of 
November,  the  Court  refused  to  order  the 
rule  of  court  to  be  dated  as  of  the  24th,  and 
to  enlarge  the  rule  nisi  under  U  to  be  drawn 
up  on  reading  the  rule  of  court  so  dated. 

By  a  memorandum  of  agreement  dated 
the  6th  of  December  1845,  Thomas  Ross 
and  George  Ross  agreed  to  refer  certain  un- 
settled accounts  and  claims  existing  between 
them,  and  all  matters  in  difference  relating 
thereto,  to  arbitration,  and  that  such  re- 
ference should  be  made  a  rule  of  court. 

On  the  18th  of  September  1846,  the 
arbitrator  made  his  award,  and  found  that 
2,0781.  lOs.  6d.  was  due  from  T.  to  O. 
Robs  at  the  date  of  the  agreement.  On 
the  24th  of  November, 

Watson,  on  behalf  of  T.  Ross,  obtained 
a  rale  nisi  to  set  aside  the  award. 

On  the  SOth  of  November  the  agreement 
of  reference  was  made  a  rale  of  court. 

On  the  1st  of  December  an  application 
was  made  to  have  the  rale  nisi  which  had 
been  obtained  drawn  up  ;  but  the  officer  of 
the  court  refused  to  do  so,  unless  the  par- 
ties would  consent  to  the  rule  being  drawn 
up  on  reading  the  rule  by  which  the  agree- 
ment of  reference  was  made  a  rule  of  court. 

On  the  5th  of  December,  the  attorney 
for  T.  Ross  took  out  a  summons  calling 
upon  O.  Ross  to  shew  cause  why  the  rule 
nisi  for  setting  aside  the  award  should  not 
be  drawn  up  on  reading  the  rale  of  the 
SOth  of  November,  and  the  affidavit  of  T. 
Ross,  and  a  copy  of  the  award. 

Coleridge,  J.,  on  hearing  the  summons, 
refused  to  intafere,  but  Erected  that  no 
action  should  be  brought,  and  no  attachment 
be  moved  for,  till  the  3rd  day  of  Hilary 
term,  so  as  to  enable  T.  Ross  to  move  the 
Court. 

Watson  (Jan.  14, 1847)  moved  the  Court 
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for  a  rale  luri  to  draw  up  the  rale  making 
the  submission  a  rul«  of  court  as  of  the  24th 
of  November,  and  to  enlarge  the  rule  nisi 
formerly  obtained,  and  draw  it  up  on  read- 
ing the  rule  so  drawn  up. 

Cur.  adv.  tult. 

Erle,  J. — This  was  an  applicaUon  for  a 
rule  to  shew  cause  why  a  rale  of  court, 
making  a  submission  to  arbitration  a  rule  of 
court,  should  not  be  drawn  up  as  of  the 
24th  of  November  in  last  Michaelmas  term, 
and  why  a  rale  for  setting  aside  the  award 
should  not  be  enlarged,  and  drawn  op  on 
reading  the  rule  so  made.  It  appears  to 
me  that  the  rale  sought  fDr  ought  not  to 
be  granted.  The  sUtute  (9  &  10  Will.  3. 
c.  15.  8.  2)  is  precise  in  its  terms ;  and  by 
its  provisions  a  person  who  applies  to  set 
aside  an  award  on  a  submission  which  is  a 
rule  of  court,  must  make  his  application  in 
the  term  following  that  in  which  the  award 
was  made.  In  this  case  the  award  was 
made  in  October,  and  the  application  to  set 
it  aside  ought,  therefore,  to  have  been  made 
in  Michaelmas  term.  No  application  to  set 
aside  an  award  can  be  attended  to  till  the 
submission  has  been  made  a  rale  of  court. 
The  defendant  was  aware  that  the  submis- 
sion had  not  been  made  a  rule  of  court,  and 
no  steps  were  taken  in  Michaelmas  term  for 
that  purpose.  The  application  made  in 
this  term  to  make  the  submission  a  rule  of 
court  as  of  Michaelmas  term,  and  to  amend 
the  rale  nisi  for  setting  aside  the  award, 
must  be  refused.  As  the  rule  now  stands, 
it  must  be  dismissed  ;  and  if  it  is  discharged, 
Mr.  Watson  is  not  entitled  to  move  for 
another  rale  to  set  aside  the  award,  because 
it  is  beyond  the  time  limited  by  the  statute 

Rule  refused. 


1847 
Jan.  20. 


»•{ 


THE  aUSEN  V.  THE  INHABIT- 
ANTS OF  WIDDECOMBB-IN- 
TBE-MOOR. 

Poor  Law  —  Examinations  —  Order  of 
Sessions — Evidence — Examination  of  Pri- 
soner,  under  59  Geo.  3.  c.  12.  s.  28. 

The  examination  set  up  two  grounds  of 
settlement  in  the  appellant  parish:  first, 
birth;   second,  hiring  and  service.      The 
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jmrnb  of  appeal  9tt  9pa  former  order  of 
rmttal  between  the  tame  parithe*  qnashed 
ijr  Ihe  Settiont,  and  a  teltlement  by  parent- 
tft,  ofui  sUeo  traversed  the  hiring  and 
tenice,  and  further  alleged  that  the 
fttptr*  were  not  settled  in  the  appellant 
friih  "in  any  manner  whateeer."  At 
At  tml  it  appeared,  by  the  minute  book  of 
tkt  clerk  of  the  peace,  that  the  former  order 
of  renmal  (mentioned  in  the  ground*  of 
fffol)  was  quashed  "  on  the  ground  that 
Uu  exaninations  were  insufficient  to  support 
A*  order:" — Held,  that  parol  evidence  toas 
timiuiile  to  explain  the  entry  in  the  minute 
took,  end  to  shew  that  the  order  was  mX 
ftsAed  on  the  merits. 

The  appellants  tendered  evidence  to  shew 
Aat  the  pauper  was  not  bom  in  their  parish : 
—Held,  that  such  evidence  was  not  admis- 
tiiU  under  the  grounds  of  appeal. 

The  examination  of  a  prisoner,  confined 
M  gaol  under  sentence  of  transportation,  was 
Isken  M  the  1st  of  January  1845,  touching 
hii  tettlement  under  59  Oeo.  3.  c.  12.  s.  28 : 
—Held,  ni4  admissible,  at  the  trial  of  the 
eppeal,  in  June  1845,  without  evidence  that 
he  mas  a  prisoner  at  the  time  it  was  so 
tendered. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  44.] 


BtiiCotntT. 

1847. 
Jan.  21,  25. 


} 


SMim  V.  SPARROW. 


Arbitration — Examination  of  Party  — 
Irregularity —  Waiver, 

The  parties  to  an  order  of  reference  mu- 
tually agreed  to  strike  out  the  usual  clause 
peing  the  arbitrator  power  to  examine  the 
parties.  At  the  hearing  the  plaintiff's  at- 
leruey  tendered  the  plaintiff  as  a  witness, 
sad  he  was  examined  by  the  arbitrator. 
n<  defendant's  counsel  objected  to  the 
aimissiem  of  the  plaintiff,  but  as  the  ar- 
Utrator  deeded  against  him,  he  proceeded 
It  cross-examine  the  plaintiff,  and  went  into 
Us  ease.  On  amotion  to  set  aside  the  award 
for  irregtdarity, — Held,  that  the  examining 
tf  the  plaintiff  under  those  eircumitauees, 
M*  a  good  ground  for  setting  aside  the 


award ;  and  that  the  objection  was  not  waiv- 
ed by  the  defendant  going  on  with  the  arbi- 
tration. 

SemUe — If  the  defendant  had  tendered 
himself  as  a  witness  to  support  his  own  case, 
that  would  have  been  a  waiver. 

On  the  3rd  of  March  1846,  the  plaintiff 
brought  an  action  against  the  defendant,  a» 
executor  of  Edward  Meadows,  for  a  balance 
of  account  alleged  to  have  been  due  to  the 
plaintiff  from  the  testator  at  the  time  of  his 
death.     Soon  after  the  commencement  of 
the  action  the  parties  agreed  that  the  cause 
should  be  referred  to  the  arbitration  of 
John  Rust,  an  auctioneer's  clerk;   but  it 
was  expressly  stipulated,  on  the  part  of  the 
defendant,  that  the  plaintiff  should  not  be 
examined  as  a  witness  by  the  arbitrator. 
Accordingly,  an  order  of  reference  was  made 
on  the  25th  of  May  1846,  from  which  the 
usual  clause,  giving  the  arbitrator  power 
to   examine  'the   parties,   was   struck   out 
by  the  agreement  of  the  attornies  on  both 
sides.     On  the  6th  of  July,  the  defendant 
appeared  before  the  arbitrator  by  counsel, 
and  the  plaintiff  by  his  attorney.      The 
plaintiff's  attorney,  after  opening  his  case, 
called  the  plaintiff  to  give  evidence  in  sup- 
port of  it.     The  defendant's  counsel  ob- 
jected to  the  admission  of  the  plaintiff's 
evidence,  on  the  ground  that  the  order  gave 
the  arbitrator  no  power  to  examine  the 
parties,  and  called  attention  to  the  agree- 
ment which  had  been  entered  into  by  the 
attornies  to  strike  out  the  clause  from  the 
Older  of  reference.    The  plaintiff's  attorney 
told  the  arbitrator  that  notwithstanding  the 
agreement,   he  still    had    a   discretionary 
power  to  admit  the  plaintiff  to  be  examined. 
Thereupon  the  arbitrator  beard  the  evidence 
of  the  plaintiff;  and,  the  defendant's  coun- 
sel protesting  against  his  admissibility,  pro- 
ceeded to  cross-examine  him  as  to  a  set-off^ 
which  he  proposed  to  establish,  and  went 
into  the  defendant's  case.     The  arbitrator 
stated,  during  the  hearing,  that  he  had  seen 
and  conversed  with  the  plaintiff,  in  the  ab- 
sence of  the  defendant,  and  had  told  the 
plaintiff  that  he  should  want  him  on  the 
day  of  the  hearing,  and  should  admit  his 
evidence.     He  also  refused  to  receive  evi- 
dence of  a  conversation  between  the  tes- 
tator and  the  plaintiff,  which  took  place  in 
the  presence  of  Thomas  Wilson,  a  witness 
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examined  on  behalf  of  the  defendant.  On 
the  25th  of  July  the  arbitrator  made  his 
award  in  favour  of  the  plaintiff. 

Watson  (on  the  Srd  of  Norember,)  ob> 
tained  a  rule  nisi,  for  setting  aside  the  award, 
on  the  following  grounds : — First,  that  the 
arbitrator  had  refused  to  hear  the  defen- 
dant's evidence  ;  secondly,  that  he  bad 
examined  the  plaintiff  without  any  autho- 
rity ;  thirdly,  that  he  bad  been  guilty  of 
partiality  and  misconduct ;  fourthly,  that 
there  bad  been  a  breach  of  fiuth  and  mis- 
conduct on  the  part  of  the  plaintiff  and  his 
attorney,  in  tendering  and  causing  the 
plaintiff  to  be  examined  as  a  witness ;  and, 
fifthly,  that  the  arbitrator  bad  bad  a  meeting 
with  the  plaintiff,  and  discussed  the  matter 
with  him,  in  the  absence  of  the  defendant 
and  his  attorney.  This  rule  was,  on  the 
25th  of  November  1846,  enlarged  till  the 
present  term. 

WorUedge  (21st  of  January  1 847)  shewed 
cause. — The  main  objections  raised  on  the 
other  side,  are,  first,  Uiat  the  arbitrator  ex- 
amined the  plaintiff  without  authority ;  and, 
secondly,  that  the  plaintiff's  attorney  was 
guilty  of  a  breach  of  faith  in  tendering  the 
plaintiff  as  a  witness.  On  the  face  of  the 
order  of  reference  and  the  award,  it  appears 
that  it  was  entirely  left  to  the  arbitrator's 
discretion  to  decide  who  were  to  be  ex- 
amined. The  mere  admission  by  an  arbi- 
trator of  evidence  which  he  ought  to  have 
excluded,  u  not  a  sufficient  ground  fat 
setting  aside  an  award.  The  admissibility 
of  evidence  is  a  question  for  the  arbitrator 
to  decide,  and  his  decision  on  it  u  final — 
Syme*  v.  OoodfeUow  (1).  In  the  case  of 
FMer  v.  Fenwielt(i),  decided  last  term, 
where  an  application  was  made  to  set  aside 
an  award  on  the  ground  that  the  arbitrator 
had  decided  on  a  mistaken  view  of  the  law, 
the  Court  said  they  would  not  set  aside  an 
award  for  an  error  in  law,  unless  such  error 
was  manifest  on  the  fiu^  of  it.  This  award 
cannot  be  set  aside  on  the  ground  that  the 
arbitrator  exceeded  his  authority.  It  does 
not  appear  that  it  was  founded  upon  the 
plaintiff's  evidence,  and  therefore,  even  if 
the  arbitrator  was  wrong  in  allowing  the 
plaintiff  to  be  examined,  there  is  not  enough 
to  shew  that  the  award  should  be  set  aside — 

(1)2  BiDg.  N.C.  532 ;  s.  c.  5  Law  J.  Rep.  (n.g.) 
CP.  153. 
(2)  10  Jurist,  10«7. 


Haggtr  v.  £aA«r(8).  The  inegnlarity,  VL 
any,  was  waived  by  tiie  condnct  of  the 
defendant's  counsel.  If  be  relied  on  that 
irregularity,  be  should  have  withdrawn  from 
the  hearing,  and  should  not  have  proceeded 
to  cross-examine  the  plaintiff.  Having  gone 
into  that  defence,  the  defendant  cannot  now 
take  advantage  <rf  the  objection— TAeQiMSii 
V.  Cto-*e(4). 

[WioHTMAN,  J. — Suppose  a  party  ap- 
pears at  a  trial,  and  there  u  a  defect  in  the 
notice,  the  appearance  would  be  a  waiver ; 
but  if  an  inadmissible  witnees  is  called, 
and  the  other  party,  after  objecting,  crooa- 
examines  bim,  is  the  objection  theieby 
waived  ?] 

The  same  rule  does  not  apply  to  a  bearing 
before  an  arbitrator  and  a  trial  before  a 
Judge.  In  the  ease  of  AUi%  v.  Francis  (5), 
where  it  appeared  that  the  arbitrator  ex> 
amined  the  plaintiff's  witnesses  without 
oath,  and  the  defendant  objected,  but  after^ 
wards  allowed  his  own  witnesses  to  be  ex- 
amined unsworn,  Wi^tman,  J.  held,  that 
as  the  defendant  had  taken  the  chance  of  • 
verdict  in  his  fisvour,  he  had  waived  the 
objection. 

fVatson  and  T.  H.  Natflor,  in  support 
of  the  rule — The  first  question  is,  whether 
an  arbitrator  can  examine  parties  without 
an  express  power  to  do  so.  An  arbitrator 
is  not  entitled  to  admit  evidence  which 
is  not  legally  admissible,  without  express 
authority  to  that  effect. 

[WioHTMAN,  J. — In  practice,  even  when 
power  is  given  to  examine  the  parties,  it  is 
not  usual  to  examine  the  plaintiff  for  him- 
self, or  the  defendant  for  himself.] 

As  to  the  question  of  waiver. — It  is  true 
that  appearance  at  a  trial  after  irregular 
notice  is  a  waiver ;  but  the  consequences 
might  prove  fatal  to  the  interests  of  a  party, 
if  be  were  to  withdraw  on  account  of  the 
admission  of  improper  evidence  during  the 
trial. 

[WiGRTMAN,  J. — Suppose  the  arbitrator 
admits  an  incompetent  witness,  or  suppose, 
in  the  absence  of  an  agreement  that  the 
parties  should  not  be  examined,  he  should 
call  the  plaintiff,  could  the  award  be  set 

(3)  14  Mae.  &  WeU.  9 ;  s.  o.  14  Law  J.  Rep. 
(N.S.)  Excb.  227. 

(4)  6  Q.B.  Rep.  349 ;  s.c.  IS  Uw  J.  Rep.  (k.s.) 
M.C.  167. 

(5)  9  Jurist,  691. 
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•side  on  that  ground?  If  one  caae  of 
incoDipetence  i*  admitted,  it  is  difficult  to 
Ke  why  a  plaintiff  might  not  be  examined.] 
Thii  rule  ia  laid  down  by  Lord  Eldon,  in 
Ae  case  of  Young  v.  Walter  (6),  "  If  par- 
tiet  refer  to  a  person  to  decide  all  matters 
in  diffetenee  according  to  law,  and  he  means 
to  decide  according  to  law,  and  mistakes, 
the  Court  will  set  that  right.  Bat  if  a 
&tmct  question  of  law,  and  nothing  else, 
is  referred,  and  the  parties  choose  to  say  they 
will  not  take  the  decision  of  the  Court,  but 
will  take  whatever  an  arbitrator  shall  say 
it  the  law  between  them,  why  may  they  not 
so  agree?"  Arbitrators  are  bound  by  the 
tame  rules  of  evidence  as  courts  of  law — The 
AUtrtey  General  v.  Alexander  Davi$on{7). 
The  question  here  is  not  as  to  the  arbitra- 
tor's judging  of  the  competency  of  a  witness, 
hot  Si  to  his  power  to  examine  him.  When 
an  irregularity  takes  place  at  a  bearing, 
eoonselis  boond  only  to  take  the  objections, 
not  to  withdraw.  The  continuing  at  the 
hearing  was  no  waiver.  In  Hayvcard  v. 
PittUiptifi),  where  the  subject  of  arbitra- 
tion was,  i*ler  alia,  the  breach  of  a  covenant 
to  repair,  and  the  defendant,  after  the 
swaid,  allowed  the  plaintiff  to  enter  and 
repair,  (be  defendant  was  held  not  to  have 
^erd>y  waived  objections  to  the  regularity 
of  the  award. 

Cur.  adv.  vuU. 

WiGHTMAN,  J.  (25th  Jan.)  gave  judg- 
BwnL — This  was  an  application  to  set  aside 
■n  award  upon  several  points ;  but  ulti- 
mately the  2nd  and  4th  raised  the  only 
qoestions  which  appeared  to  me  to  require 
coosiderBtion.  The  first  of  these  questions 
*aa,  whether  the  arbitrator  ought  to  have 
neeived  the  evidence  of  the  plaintiff  in 
Mtppott  of  his  own  case,  and  whether  the 
award  ought  to  be  set  aside  on  that  ground. 
I  have  been  unable  to  find  any  case  in 
which  there  has  been  an  express  decision, 
<*  to  the  power  of  an  arbitrator  to  allow  a 
party  to  the  suit  to  give  evidence  as  a  wit- 
M*s  in  support  of  his  own  caae,  though 
o^eeted  to  by  the  other  side,  and  though 
there  was  no  express  power  given  by  the 
tabmisiion    to  examine  the  parties.     In 

(«)  9  Vm.  364.     Wataon  on  Awards,  390. 
(7)  kl'UL  &  Yoo.  60. 

(«)  6  Ad.  &  El.  119 ;  8.  c.  6  Law  J.  Rep.  (it.s.) 
K.B.110. 


Wame  v.  Bryant  (9),  where  an  order  of 
reference  did  give  power  to  the  arbitrator 
to  examine  the  parties  if  he  thought  fit, 
the  Court  held  Uiat  he  might,  under  an 
order  so  framed,  examine  a  party  to  the 
suit,  even  in  support  of  his  own  case; 
leaving  it,  however,  doubtful  whether, 
without  express  authority,  the  arbitrator 
would  be  at  liberty  to  examine  a  party  in 
support  of  his  own  case.  Upon  principle, 
such  a  course  would  seem  objectionable, 
and  an  excess  of  the  authority  of  the  arbi- 
trator, especially  in  cases  like  the  present, 
where  the  defendant  is  an  executor,  and 
not  likely  to  be  personally  cognisant  of  the 
transaction.  But  I  do  not  find  myself 
called  upon  to  decide  this  question;  for, 
under  the  special  cbcumstances  of  the  case, 
I  think  it  clear  that  the  plaintiff  ought  not 
to  have  tendered  his  own  evidence,  nor 
ought  the  arbitrator  to  have  received  it. 
Before  the  order  of  reference  was  made,  the 
defendant  expressly  refused  to  allow  the 
plaintiff  to  be  examined,  and  the  usual 
clause  authorizing  the  arbitrator  to  examine 
the  parties  was  for  that  reason  by  mutual 
consent  struck  out.  It  is  clear  to  me,  from 
the  affidavits,  that  the  defendant  would  not 
have  referred  the  case  if  the  plaintiff  was  to 
be  examined;  and  after  the  clause  giving 
authority  had  been  by  consent  struck  out, 
he  might  reasonably  conclude  that  he  would 
not  be  examined ;  and  the  examining  the 
plaintiff  as  a  witness  for  himself  afterwards, 
ia  so  much  in  fraud  of  the  defendant,  that 
the  award  made  in  the  plaintiff's  favour, 
upon  his  own  evidence,  ought  not  to  be 
allowed  to  stand,  unless  the  defendant  has, 
by  his  conduct  upon  the  arbitration,  waived 
the  objection,  and  disabled  himself  from 
taking  it,— which  is  the  remaining  point  for 
consideration.  The  defendant,  aAer  the 
objection  to  the  reception  of  the  evidence  of 
the  plaintiff  himself,  nevertheless  proceeded 
to  cross-examine  him,  as  to  a  set-off,  which 
the  defendant  sought  to  establish,  and,  with- 
out retiring  from  the  reference,  called  other 
witnesses  in  support  of  his  case.  All  this 
was  done  under  protest;  but  it  was  con- 
tended, that  proceeding  at  all,  after  the 
admission  of  the  evidence  objected  to,  was 
a  waiver  of  the  objection.  In  the  absence 
of  any  authority   shewing  that  such  an 

(9)  3  B.  &  C.  £90. 
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objection,  which  i>  not  to  ineguluity  merely, 
is  waived  by  continuing  to  attend  the  refer- 
ence, I  certainly  do  not  feel  disposed  to 
think  it  is.  The  continsing  to  attend  was 
under  protest,  and  nothing  was  done  by  the 
defendant  firom  which  an  acquiescence  in 
the  previous  proceeding  could  be  inferred. 
Irregularity  in  the  conduct  of  the  arbitrator, 
as  omitting  to  give  proper  notices  or  the 
like,  may  undoubtedly  be  waived  by  con- 
tinuing to  attend  after  notice  of  the  irregu- 
larity ;  as  appearing  at  Nisi  Prius  after  an 
irregular  notice  of  tnal,  may  be  a  waiver  of 
the  irregularity.  But  a  party  who  takes 
an  unsuccessful  objection  to  ^e  admission 
of  evidence  at  Nisi  Prius  does  not  waive 
his  right  to  a  new  trial,  because  he  cross- 
examined  the  witness  objected  to,  or  sub- 
sequently called  witnesses  of  his  own.  In 
the  case  which  was  cited  that  occurred 
before  me,  in  which  an  arbitrator  examined 
the  witnesses  for  the  plaintiff  without  oath, 
I  was  of  opinion  that  the  defendant  could 
not  object  to  the  award,  because  he  had 
not  only  gone  on  with  the  reference,  but 
had  examined  his  own  witnesses  wiUioat 
oath,  which  appeared  to  me  to  be  not  only 
a  waiver  of  the  objection,  but  an  acquies- 
cence in  the  course  pursued;  and  if  the 
defendant,  in  the  present  case,  had  tendered 
himself  for  examination,  I  should  have 
thought  that  he  had  disqualified  himself 
firom  taking  any  objection  to  the  examina- 
tion of  the  plaintiff.  Upon  the  whole,  then, 
it  appears  to  me  that  the  examination  of 
the  plaintiff,  under  the  circumstances  stated 
in  the  affidavits,  was  a  sufficient  objection 
upon  which  the  award  might  be  set  aside, 
and  that  such  objection  was  not  waived  by 
the  defendant  going  on  with  the  arbitration. 
The  rule  therefore  must  be  made  absolute. 

Rule  absolute. 


UlL  COCBT.       *) 

1847.  > 

.  26,  27, 30. } 


BANKS  V.  NKWTON. 


Jan 

New  Trial — Cause  List— Requests,  Court 
of — Costs — Suggestion. 

A  cause  which  was  fifteenth  on  the  list  for 
the  day,  was  taken  on  as  an  undefended 
cause,  at  the  sitting  of  the  Court,  and  in  the 
absence  of  the  defendant : — Held,  that  there 


was  <M  ground  for  a  Ntfv  trial,  and  that  tht 
Judge  may  take  the  causes  iutheHttim  sueh 
order  as  hefletues. 

The  defendant  ordered  goods  of  a  trmdes^ 
man,  and  at  the  time  stated  that  he  Uved  lU 
M.  B.,  Westminster,  where  the  goods  were 
delivered,  and  frequent  interviews  had  with 
the  defendant,  on  the  subject  offoyment.  A 
writ  was  served  on  the  defendant,  in  an 
action  for  the  price  of  the  goods,  in  which  he 
was  described  as  of  M.  B.,  Westnunster,  and 
no  objection  was  made  to  that  description. 

A  verdict  having  been  obtained  by  the 
plainlifffor  the  amount  of  the  debt,  the  de- 
fendant applied  to  the  Court  for  leave  to 
enter  a  suggestion  on  the  roll,  to  deprive  the 
plaintiff  of  costs,  on  the  ground  that  the  deM 
was  under  51.,  and  that  the  defendant  re- 
sided at  Wandsworth,  within  the  jurisdietiom 
of  a  court  of  requests : — Held,  that  the  de- 
fendant was  bound  by  his  own  representation 
as  to  his  residence,  an  the  faith  of  which  the 
credit  had  been  given. 

On  a  subsequent  nuriion  to  set  aside  the 
judgment  and  egeeution,  on  the  ground  that 
the  judgment  was  void, — Held,  that  as  there 
was  no  suggestion  on  the  record,  the  judgment 
was  regular. 

This  was  an  action  of  debt,  for  the  sum  of 
4i,  18s.,  for  goods  supplied  by  the  plaintiff 
to  the  defendant  The  affidavits  in  the 
case  set  out  the  following  &ct8  :— 

In  the  month  of  July  1845,  the  defen- 
dant called  at  the  phuntiff's  shop  and 
ordered  a  parcel  of  goods ;  and  stated  that 
he  lived  at  No.  4,  Manchester  Buildings, 
Westminster.  The  plaintiff's  shopman 
having  called  at  the  house  mentioned,  and 
ascertained  that  the  defendant  did  resid* 
there,  the  goods  were  supplied  by  the  plain- 
tiff,  on  the  faith  of  that  residence.  lo  the 
months  of  November  and  December,  other 
parcels  of  goods  were  personally  ordosd  by 
the  defendant,  and  delivered  to  him  per- 
sonally. At  that  time  he  had  removed  from. 
No.  4,  to  No.  19,  Manchester  BnUdiugs. 
Subsequently  to  this,  the  plaintiff's  shop- 
man called  repeatedly  at  No.  10,  Manches- 
ter Buildings,  to  request  payment,  and  on 
several  occasions  saw  the  defendant  himself, 
who  made  promises  to  pay  the  debt.  At 
that  time,  Uiere  was  a  brass  plate  on  the 
door  of  the  house,  on  which  was  engraved 
"  Mr.  A.  Newton,  barrister."  On  one  or  two 
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oeeaaionB,  the  shopman  huTing  called  early 
in  the  moniing,  was  informed  that  Mr. 
Newton  was  not  up  ;  and  on  one  occasion 
he  tsw  MiB.  Newton  coming  out  of  a  bed- 
room at  an  early  hour.  On  the  8rd  of  De- 
cember 1846,  the  defendant  called  at  the 
office  of  the  plaintiff's  attorney,  and  after 
some  conversation  on  another  matter,  re- 
quested three  weeks'  time  to  pay  the  plain- 
tiff's bill,  not  denying  the  liability  or 
questioning  the  amount  of  the  debt.  The 
plaintiff's  attorney,  therefore,  believed  that 
the  defendant  had  no  answer  to  the  claim. 
Ob  the  7th  of  December,  a  writ  was  issued 
for  the  amount  of  the  debt;  and  on  the  8th, 
it  was  served  on  the  defendant,  who  was 
deKribed  in  it  as  of  "  Manchester  Build- 
ings, Westminster."  On  the  2Srd  of  De- 
cember, the  defendant  received  notice  of 
trial  before  the  sheriff  of  Middlesex,  for  the 
Sl(t  of  December,  at  10  o'clock  in  the 
forenoon.  On  that  day,  the  plaintiff's  at- 
torney was  present  at  the  Sheriff's  Court,  at 
10  o'clock,  and  the  defendant  not  appear- 
ing peisonaUy  or  by  attorney,  the  plaintiff's 
attorney  represent«i  the  cause  as  imdefend- 
cd,  which  he  believed  it  to  be ;  and  there- 
upon it  was  called  on,  and  a  witness  having 
been  examined,  the  jury  gave  a  verdict  for 
the  plaintiff, — debt  41.  18s.,  damages  1«., 
nsu  40*.  The  defendant  stated  in  his 
affidavit,  that  he  arrived  at  the  sheriff's 
court  on  the  day  of  trial,  about  five  minutes 
past  10  o'clock,  and  found  that  his  cause  was 
fifteenth  on  the  list ;  that  he  remained  in 
and  about  the  court  till  after  1  o'clock,  and 
then  finding  that  the  cause  had  been  crossed 
out  in  the  list,  he  made  inquiry,  and  learned 
that  it  had  been  taken  on  at  the  sitting  of 
the  Court,  and  disposed  of  before  his  arrival. 
He  further  stated,  that  from  the  1st  of  May 
1846,  he  had  continually  resided  at  Heath- 
field  Cottage,  Wandsworth  Common,  within 
the  jurisdiction  of  the  Court  of  Requests 
foe  the  western  division  of  the  hundred  of 
Brixton,  in  the  county  of  Surrey,  and  that 
the  debt,  at  the  time  when  it  was  demanded, 
and  at  the  commencement  of  the  suit,  was 
recoverable  in  that  court,  by  virtue  of  the 
itatute  46  Geo.  3.  c.  88. 

On  the  18th  of  January  1837,  the  defen- 
<iant,  in  person,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  trial  had 
taken  place  by  the  fraudulent  misrepresent 
••tion  of  the  plaintiff's  attorney,  and  for 


leave  to  enter  a  suggestion  on  the  roll,  to 
deprive  the  plaint^  of  costs,  pursuant  to 
the  provisions  of  the  statute  46  Geo.  3. 
c.  88.  8. 14,  and  31  Geo.  2.  c.  23.  (1). 

Hoggins  (26th  of  January)  shewed  cause. 
—There  ought  not  to  be  a  new  trial.  The 
practice  of  the  sheriff's  court  is  to  call  over 
the  cases  in  the  list  for  the  day,  at  the 
sitting  of  the  Court,  and  if  any  of  them 
appear  to  be  undefended,  those  are  disposed 
of  first.  The  defendant  attended  too  late 
at  the  court.  The  case  was  called  on  in  its 
turn,  and  the  defendant  has  no  right  to  com- 
plain. Next,  as  to  the  entry  of  a  suggestion 
on  the  roll  to  deprive  the  plaintiff  of  costs. 
It  will  be  contended  that  the  proper  method 
for  a  defendant  to  avail  himself  of  the  acts 
of  31  Geo.  2.  and  46  Geo.  3,  when  an  ac- 
tion is  brought  in  a  superior  court,  is,  to 
plead  in  bar  if  the  sum  is  under  40s.,  and 
to  enter  a  suggestion  on  the  roll  to  deprive 
the  plaintiff  of  costs,  if  the  sum  is  over  40s., 
but  not  over  5{.  The  former  act  gives  the 
defendant  power  to  plead  in  bar,  and  the 
latter  act  only  extends  the  jurisidiction  of 
the  Court.  The  act  extending  the  powers 
of  the  Court  must  be  taken  to  extend  the 
incidents  to  the  power,  and,  therefore,  the 
defendant  ought  to  have  pleaded.  Besides, 
it  appears  from  the  affidavits  that  the  defen- 
dant has  a  residence  in  Westminster.  The 
defendant  stated  that  he  lived  there  when 
the  first  goods  were  ordered,  and  the  debt 
was  contracted  by  him  as  residing  there. 
He  was  sued  by  the  description  of  that  resi- 
dence, and  he  took  no  objection. 

[Erle,  J. — A  representation  to  a  creditor 
that  a  party  lives  in  a  particular  place  is  of 
great  importance  in  this  county  with  refe- 
rence to  proceedings  under  local  acta.] 

Newton,  conttk. — The  debt  was  con- 
tracted in  1845,  and  the  defendant  went  to 
reside  at  Wandsworth  in  May  1846. 

(1)  The  SI  Geo.  2.  c.  23.  ^ves  the  court  of 
requests  for  the  district  jurisdiction  in  esses  where 
the  debt  does  not  exceed  40i.,  snd  allows  the  de- 
fendsnt  in  an  setion  brought  in  anjr  of  the  superior 
courti,  to  plead  in  bar,  that  the  debt  does  not  ez' 
ceed  40<.,  and  is  recorerable  in  the  court  of  requests. 

The  46  Geo.  S.  c.  88.  s.  9.  extends  the  jurisdic- 
tion of  the  Court  to  debts  not  exceeding  SL  ;  and 
(section  14.)  provides,  that  if  any  action  is  com- 
menced in  any  of  the  superior  courts  for  a  debt  not 
exceeding  51.,  the  plaiutiff  shall  not,  by  reoson  of 
a  verdict  in  his  favour,  be  entitled  to  any  costs, 
and  that  a  defendant  obtaining  a  verdict  shall  be 
entitled  to  double  costs. 
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[Erle,  J. — I  think  you  have  held  out 
to  the  plaintiff  that  you  were  resident  at 
Manchester  Buildings ;  and  when  the  writ 
was  served  on  you,  describing  you  as  of 
that  place,  you  took  no  objection  to  it.] 

In  Oake$  v.  Alhin  (2)  the  defendant  was 
allowed  to  enter  a  suggesdon  on  the  roll, 
although  it  appeared  the  plaintiff  did  not 
know  that  the  defendant  resided  within  che 
jurisdiction  of  the  court  of  requests.  In 
Rice  V.  Legh{S),  where  the  goods  were 
supplied  at  the  defendant's  residence  in 
Middlesex,  but  he  also  resided  in  King's 
Bench  Walk,  within  the  jurisdiction  of  tibe 
City  of  London  Court  of  Requests,  it  was 
held  that  he  was  entitled  to  enter  a  sugges- 
tion. 

[Erle,  J. — In  Pickard  v.  Sears  (4), 
where  a  party  entitled  to  goods  stood  by, 
and  allowed  them  to  be  sold  under  an  exe- 
cution, without  making  any  claim,  and  then 
brought  trover  for  them,  the  Court  said  that 
a  party  who  induced  another  to  believe  a 
certain  state  of  facts,  and  to  act  on  that 
belief,  was  concluded  from  averring  a  diffe- 
rent state  of  fiwts  afterwards.] 

Cur.  adv.  vult. 

Eklb,  J.  (Jan.  27)  gave  judgment.-— 
This  was  a  rule  urn  for  a  new  tri^,  on  the 
ground  that  the  cause  had  been  improperly 
taken  on  in  the  absence  of  the  defendant, 
and  for  leave  to  enter  a  suggestion  on  the 
roll  to  deprive  the  plaintiff  of  costs.  The 
cause  was  taken  as  undefended  according 
to  the  usual  practice  in  the  sheriff's  court, 
the  course  there  being  to  call  over  all  the 
cases  at  the  sitting  of  the  Court,  and  to  dis- 
pose of  those  which  seem  to  be  undefended. 
On  this  case  being  called  on,  the  plaintiff's 
attorney  represented  it  to  be  undefended, 
and  he  seems  to  have  had  good  reason  for 
believing  it  to  be  undefended,  considering 
the  nature  of  the  action,  and  that  no  one 
was  present  on  behalf  of  the  defendant. 
I  am  anxious  to  repeat,  that  the  Judge  is 
not  bound  to  take  the  cases  in  the  order  in 
which  they  appear  on  the  paper;  but  that  it 
is  bis  duty  to  take  them  in  such  order  as 
he  deems  most  expedient  for  the  general 
business  of  the  Court.  There  should,  there- 
fore, be  no  new  trial.     The  defendant  has 

(2)  13  Price,  793. 
(8)  2  DowL  105. 
(4)  6  Ad.  &  El.  M9. 


moved  for  leave  to  enter  a  suggestion  on 
the  roll  to  deprive  the  plaintiff  of  costs,  on 
an  affidavit  stating  that  he  resided  within 
the  jurisdiction  of  the  Court  of  Requests 
for  the  western  half-hundred  of  Brixton, 
and  that  the  damages  recovered  in  the  action 
are  under  5/.  It  appears  that  before  the 
debt  was  contracted,  the  plaintiff  inquired 
of  the  defendant  where  he  resided,  and  the 
defendant  answered  that  he  resided  in  Man- 
chester Buildings,  Westminster ;  the  goods 
were  furnished  there,  and  the  plaintiff  had 
repeated  communications  with  the  defen- 
dant as  of  Manchester  Buildings.  The  writ 
of  summons  described  the  defendant  as  of 
Manchester  Buildings,  and  no  objection  was 
taken  to  it  at  the  time  it  was  served.  It  is 
an  important  principle,  that  where  a  man 
makes  a  representation  on  the  faith  of  which 
another  acts,  that  representation  ought  to 
be  taken  as  conclusive  against  him.  llie 
representation  in  this  case  ought  to  be  con- 
sidered as  continuing ;  for  if  upon  the  action 
being  brought  the  defendant  meant  to  say 
that  Manchester  Buildings  was  not  the  place 
of  his  residence,  he  ought  to  have  objected 
to  the  description  in  the  writ.  I  did  not 
decide  this  point  at  the  moment  after  the 
argument,  though  I  had  a  strong  impression 
upon  it ;  but  I  have  conversed  with  my 
learned  Brethren,  and  I  am  glad  to  find 
that  they  are  of  the  same  opinion  with  me. 
The  rule  must  therefore  be  discharged  on 
both  grounds. 

Rule  dieeharged. 

Newton,  on  the  30th  of  January,  moved 
for  a  rule  iiMt  to  set  aside  the  notice  of  taxa- 
tion, the  taxation,  the  final  judgment,  and 
the  writ  of  fieri  facias  issued  in  the  case. 
The  first  class  of  authorities  is  that  which 
shews  that  where  a  personal  privilege  attadtea 
in  respect  of  inhabitancy,  execution  for  costs 
must  be  and  has  been  set  aside,  because  the 
judgment  itself  is  void  as  to  the  cost^— 
Foott  V.  Coare  (5),  Baddley  v.  Oliver  («). 
The  defendant  is  entitled  to  the  suggestioa 
even  when  he  has  two  residences — Rie* 
V.  Legh ;  and  although  the  plaintiff  was 
ignorant  of  his  residence  within  the  juris- 
diction of  the  court  of  requests — Crowder 

(5)  2  Bos.  &  Pul.  588. 

(6)  1  Cr.&Mee.  219;  s.c.2L*w  J.  IUp.(if.s.) 
Ezoh.  7«. 
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T.  BtU  (1\  Oakes  v.  Albin.  It  matters 
not  whether  tfae  case  be  tried  before  the 
iheiiff  or  in  the  superior  court — Forbes  v. 
Simmu  (8). 

Eblb,  J. — I  think  there  should  be  no 
nk.    Unless  a  suggestion  be  entered  on 
ike  nil,  the  judgment  is  perfectly  regular. 
There  is  no  suggestion  on  the  roll  here. 
Rule  refused. 


} 


HOBBON  t>.  STEWART. 


Bill  COVBT. 
1847. 

Jan.  18. 

ArhitratioH — Award — Several  Issues — 
Costs— Finalily. 

In  an  aetion,  in  uhieh  two  issues  were 
rmted,  each  of  which  went  to  the  whole  cause 
«f  action,  all  matters  in  difference  were 
referred;  the  costs  of  the  cause  to  abide 
the  event.  The  arbitrators  awarded  gene- 
ra thai  the  action  should  be  no  further 
jnteevted,  and  that  a  sum  should  be  paid 
h  Ike  defendant  to  the  plaintiff: — Held, 
tto  the  award  sufficiently  ascertained  the 
ttett,  o»d  was  final. 

Trover.  Pleas,  first,  not  guilty;  and, 
•Nood,  not  possened. 

On  the  8th  of  August  1846,  an  order  of 
R&renee  was  made,  authorizing  two  arbi- 
tnton  to  make  their  award  on  all  the  mat- 
ten  in  difference  in  the  cause ;  the  costs  of 
liK  eaose  to  abide  the  event,  and  the  costs 
^^  leference  to  be  in  the  discretion  of 
tie  arti&ntcm.  On  the  1 8th  of  November 
1846,  the  arbitrators  made  their  award,  and 
odered  that  the  said  cause  should  cease, 
sad  be  no  further  prosecuted ;  and  that  the 
d*fcndant,  hia  executors,  &c.,  should  pay 
to  the  pkintiff,  on  the  30th  of  November, 
1451. ;  and  that  one-half  of  the  costs  of  the 
ttknaee  should  be  paid  by  the  plaintiff, 
od  the  other  half  by  the  defendant 

Crompton  (January  14)  moved  for  a  rule 
ttt  shew  cause  why  the  award  should  not 
he  let  aside  on  the  following  grounds : — 
tbt  it  did  not  appear  by  the  award,  whe> 
ther  the    plaintiff  or  the  defendant  was 


entitled  to  the  costs  of  the  action,  or  of  the 
issues,  or  to  any,  or  to  what  part  thereof,  or 
in  whose  favour  the  event  of  the  action  was ; 
that  the  arbitrators  had  no  power  to  enter  a 
stet  processus,  and  that  they  did  not  deter- 
mine the  event  of  the  action  by  so  doing. 
In  support  of  the  motion  he  cited  the  case 
of  Stonehewer  v.  Farrer  (1). 

Cur.  adv.  vult. 

EntE,  J. — This  was  a  motion  for  a  rule 
nisi  to  set  aside  an  award,  chiefly  on  the 
grounds  that  the  issues  had  not  been  dis- 
posed of,  and  that  the  event,  on  which  the 
costs  depended,  had  not  been  ascertained. 
In  the  class  of  cases  of  which  Stonehewer 
V.  Farrer  is  one  of  the  latest,  it  has  been 
decided,  that,  where  the  costs  of  the  issues 
depend  upon  the  event,  the  award  ought  to 
contain  distinct  findings  on  the  issues.  In 
this  case  the  costs  depended  upon  the  event. 
It  is  to  be  presumed  that  the  sum  awarded 
had  reference  to  the  whole  cause  of  action ; 
and  determined  the  event ;  and  the  award 
is,  therefore,  final.  In  Harding  v.  Forshaw 
(2),  the  award  was  held  final,  although  a 
sum  was  awarded  generally,  without  sepa- 
rate findings  on  the  issues.  If  it  be  neces- 
sary that  the  issues  should  be  disposed  of 
in  order  to  determine  the  event,  this  award 
sufiiciently  disposes  of  them,  because  each 
of  the  pleas  was  a  good  bar  to  the  whole 
action,  and  the  award  was  in  favour  of  the 
plaintiff.  The  rule  nisi  must,  therefore,  be 
refused. 

Rule  refused. 


1847 
Jan.  20. 


•{ 


THE  QUEEN  V.  THE  INHABIT- 
ANTS OP  ST.  ANNE's,  WE8T- 
MINSTER. 


Poor  Law — Appeal — Quashing  Order  of 
Removal  "  not  on  the  Merits" — Estoppel. 

An  order  of  removal  of  a  pauper  from 
parish  P.  to  parish  A.  was  quashed  on 
appeal,  with  a  special  entry  of  "not  on  the 
merits,  and  without  prejudice  to  the  making 
of  any  other  order  for  the  removal  of  the 
pauper,"  ^c. 

A  subsequent  order  of  removal  from  P.  to 
A.  (no  new  settlement  having  been  gained) 


(7)  2  Dowl.  P.C.  508. 

(8)  9  Ibid.  87. 
Ktw  SaaiEs,  XVI.— Q.B. 


(1)  14  Law  J.  Rep.  (n.s.)  Q.B.  122, 

(2)  1  Mee.  &  Well.  415. 

V 
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wa*  made  and  appealed  against,  and  the 
grounds  of  appeal  set  tip  the  quashing  of  the 
former  order: — Held,  on  a  ease  reserved, 
first,  that  the  special  entry  prevented  the 
former  order  from  operating  as  an  estoppel 
between  the  parishes,  Seeondlg,  that  the 
appellants  eould  not  give  evidence  to  shew 
thai,  notwithstanding  such  special  entry,  the 
question  decided  by  the  Sessions  affected  the 
merits  of  the  settlement. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  41.] 


1847.       /kEVTONV.ROWE  AND  ANOTHER. 

Jan.  22.    (^newton  v.  boodle. 

Baron  and  Feme — Costs  under  stat.  28 
Hen.  8.  e.  15. — Execution. 

A  married  woman,  where  eo-plaintiff  with 
her  husband,  is  liable  to  be  taken  in  execu- 
tion for  costs,  under  stat.  29  Hen.  8.  e.  15, 
upon  nonsuit  or  verdict  for  the  defendant. 

And  although  she  may  be  entitled  to  her 
discharge  by  reason  of  her  having  no  sepa- 
rate property,  yet  the  writ  of  execution  pvr- 
suinf  the  judgment  is  not  void  or  iilegal, 
and  am  action  on  the  case  for  issuing  it  as 
without  reasonable  or  probable  cause,  is  not 
Maintainable. 

Case.  The  declaration  stated  that  the 
plaintiff,  on  the  15th  of  October  1838, 
married  L.  F.  H,  the  daughter  of  Sir 
R.  T.  R,  and  hence,  unUl,  &c.,  the  plain- 
tiff and  hia  said  wife  continued  to  live 
together,  at,  &c.,  whereof  the  defendant, 
afterwards,  and  before,  &c.,  had  notice; 
yet  the  defendants,  contriving,  &c.,  on  &c., 
wrongfully,  wickedly,  maliciously,  and  un- 
justly sued  and  prosecuted  a  certain  writ, 
&c.,  called  a  ca.  sa,  against  the  plaintiff 
and  his  said  wife,  without  any  reasonable 
or  probable  cause  whatsoever,  out  of  the 
Court  of  Common  Pleas,  directed  to  the 
sheriff  of  the  county  of  O,  commanding 
him  to  take  the  plaintiff  and  L.  F.  H, 
&c.  to  satisfy  the  said  Q.  R.  and  G.  N. 
78{.  18«.  6d.,  which  the  said  writ  recited 
that  the  said  O.  R.  and  G.  N.  had  recovered 
by  a  certain  judgment  in  the  said  court, 
against  the  plaintiff  and  his  said  wife,  for 


their  costs  and  charges  by  them  expended 
in  defending  a  certain  action  on  the  cue 
then  lately  prosecuted  in  the  sud  court  by 
the  said  plaintiff  and  his  wife,  against  the 
said  G.  R.  and  G.  N,  together  wiCb  interest, 
&c.;  and  which  writ  was  afterwards  and 
before  the  delivery  to  the  sheriff,  iadoned 
with  an  indorsement,  which  stated  that  the 
said  L.  F.  H.  was  the  wife  of  the  said  A.  N, 
the  plaintiff,  and  resided  at,  &c.,  and  direct- 
ing the  sheriff  to  levy  the  sum  of  78i. 
18«.  6d.  The  declaration  then  averred 
the  delivery  of  the  writ  to  the  sheriff  who 
afterwards,  in  obedience  to  the  writ,  took 
and  arrested  the  plaintifTs  wife,  in  the 
dwelling-house  of  the  plaintiff,  and  dragged 
her  through  the  streets,  &c.,  to  the  common 
gaol  in  and  for  the  county  of  G,  and  de- 
tained het  there  till  she  was  brought  up  on 
habeas  corpus  cum  eausd,  before  a  Judge  at 
chambers,  and  by  him  committed  to  the 
Queen's  Prison,  from  whence  she  was 
afterwards  discharged  by  a  Judge's  ord«r, 
per  quod  the  plaintiff,  during  all  the 
time^  &c.,  lost  and  was  deprived  of  his 
wife's  society,  and  was  put  to  expense.  See, 
in  and  about  obtaining  her  liberation. 

Plea,  that  after   the   inteiaianiage  of 
the  plaintiff  with  the  said  L.  F.  H,  in  the 
declaration  mentioned,  and  before  the  com- 
mitting, &e.,  to  wit,  &c.,  a  certain  action 
on  the  case  was  commenced  in  the  Commoa 
Pleas,  by  the  now  plaintiff,  and  the  said 
L.  F.  H,  his  wife,  against  the  said  d^m- 
dants,  G.  R.  and  G.  N,  to  reoorer  damages 
for  and  on  account  at  a  certain  alleged  libel 
upon  the  said  L.  F.  H,  allied  to  hacn 
been  composed  and  published  by  the  dcfrn- 
dants  G.  R.  and  G.  N,  of  and  cooeemmg 
the  said  L.  F.  H,  to  the  alleged  daniaga  of 
the  said  now  plaintiff,  and  the  said  L.  F.  H, 
his  wife,  and  that  sndi  proceedings  were 
thereupon  had  in  the  said    cotkrt,  in  the 
said  action,  tliat  afterwasds,  to  wit,  9n^  it 
was  in  the  said  action  eonaadet«d  by  iht 
said  Court  that  the  now  plaintiff  and  tbe 
said  L.  F.  H.  should  take  notfaiag  by  Aor 
said  writ,  but  that  they  should  be  in  mmty, 
&c.,  and  that  tlie  deTendaoitB,  Q.  R.  and 
G.   N,  should  go  thereof  -witbovt  day ; 
and  it  was  further  considered  by  the  said 
Court  that  the  defendants  O.  R.  and  G.  N. 
should  recover  against  the  now  plaintiff  and 
the  said  L.  F.  H.  his  wi£e,  731.  18«.  6d., 
for  their  the  said  defendants'    costs  and 
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diargn  by  then)  about  their  suit  in  that 
bduif  expended,  &e.,pr(mt  patet,  fte. ;  and 
the  defendants  fartlwr  say  that  the  said 
jndgnent  being  in  full  force,  and  the  said 
sam  so  adjudged  to  the  said  O.  R.  and 
Q,  N.  being  unpaid  and  nnaatiafied,  they 
the  said  defendants,  to  wit,  &c.,  afterwards, 
and  bef(M«,  &c.,  eansed  and  procured  to  be 
israed  oat  td  the  sud  eoort  a  certain  writ, 
called  a  eapiu  ad  iati»faeiend»m  against 
the  sad  now  plaintiff  and  the  said  L.  F.  H, 
dirscted  to  the  sheriff  of  Gloucester,  coin- 
iwmding  him,  by  virtue  of  the  said  writ, 
thst  he  should  take  the  now  phuntiff  and  the 
said  L.  F.  U,  if  they  should  be  fi>and  in  his 
aaid  faailiwidc,  and  tfaem  safely  keep,  that 
he,  the  said  riieriff,  might  have  their  bodies 
beCgte  her  Majesty's  Justices  at  Westmin- 
ster immediately  after  the  execution  of  the 
said  writ,  in  aider  to  satisfy  the  said  O.  R. 
sad  6.  N.  for  the  said  sum  so  adjudged  as 
aforesaid,  and  that  afterwards,  and  before 
the  delivery  to  the  sheriff  of  the  asjd  writ  to 
be  executed,  to  wit,  &c.,  it  was  duly  indorsed 
widi  a  direotion  requiring  him  to  levy  the 
asid  sam,  with  interest,  at  4  per  cent,  per 
Sana  ;  that  the  writ  was  ddivered  to  the 
sherifi^  and  the  sheriff,  by  virtue  of  the  said 
writ,  and  whilst  die  stud  monies  so  awarded 
to  the  said  O.  R.-  and  G.  N.  remained 
lapaid  and  an  satisfied,  to  wit,  &c.,  within 
his  bailiwick,  took  and  arrested  the  said 
L.  F.  H.  in  the  said  dwelling-house  in  the 
dfdaration  mentioned,  and  the  said  sherifi^ 
in  puisuaoee  of  the  said  writ  so  diceeted 
and  delivered  as  afsresud,  forced  and  com- 
pelled her  to  go  from  and  oat  of  (be  said 
dweUing-hoase  into  and  along  the  public 
atnets  to  the  said  gaol  and  prison  in  the 
duriafBtlon  iiientionnl,  the  same  being  the 
ooamon  gaol  for  the  coimty  of  Gloucester, 
and  the  reasonable  and  proper  place  for  her 
to  be  kept  in  safe  custody,  and  then  and 
there  imprisoned  and  detjdned  her  for  the 
spaees  of  time  ia  the  dedaxation  mentioned, 
sod  uatil  she  was  afterwards,  to  wit,  &c., 
eommitted  in  execution  for  the  cause  afore- 
said, to  the  custody  of  ^  keeper  of  the 
Queen's  Prison;  and  which  said  keeper 
detained  and  imprisoned  her  by  virtue  of 
the  said  commitment  as  in  the  declaration 
moitioned  for  the  said  space  of  time  in  that 
behalf  mentioned,  and  until  she  the  said 
L.  F.  H.  was  afterwards  dischaiged  under 
and  by  virtue  of  the  said  order,  as  in  the 


declaration  also  mentioned,  and  whereof, 
&c.     Verification. 

Demurrer  and  joinder. 

The  plaintiff's  points  were,  that  the 
judgment  in  the  action  on  the  case  within 
mentioned  did  not  warrant  or  justify  the 
issuing  and  execution  of  the  writ  of  capiat 
ad  tatisfaeiendum  within  mentioned  to  have 
been  issued  by  the  defendants,  and  executed 
against  the  person  of  his  said  wife,  L.  F.  N, 
but  that  she  was  fully  privileged  and  pro- 
tected by  law  from  any  such  writ  of  execu- 
tion, and  the  issuing  thereof,  by  reason  of 
and  during  her  said  coverture  as  within 
mentioned ;  also,  that  the  said  plea  is  insuf- 
ficient in  not  averring  that  the  said  wife  of 
the  plaintiff  was  possessed  of  or  entitled  to 
some  property,  goods  or  income  indepen- 
dent of  her  said  husband.  The  defendants 
contended  that  the  declaration  disclosed  no 
ground  of  action. 

Atherton,  in  support  of  the  demurrer.— 
In  this  case  the  female  plaintiff  being  a  feme 
covert  was  improperly  taken  under  the  ca. 
*a.,  she  having  no  property  of  her  own — Ei- 
uiards  v.  Rourlu  (1),  S  Black.  Com.  414, 
Tidd's  Prao.  8th  edit  196,  1066.  For- 
merly a  husband,  when  taken  on  mesne  pro- 
cess in  an  action  against  both,  could  not 
be  discharged  till  he  had  put  in  bail 
for  himself  and  his  wife,  and  that  was  so 
whether  she  had  been  arrested  or  not.  On 
general  principles  she  is  not  liable  to  arrest 
— Dr.  Htuteif'*  ease  (2) ;  and,  in  old  times, 
was  not  liable  to  a  eapiatur  prof  alto  clanore, 

[WioHTMAN,  J. — In  this  case  the  judg- 
ment is  against  husband  and  trife :  must 
not  the  process  pursue  it  7] 

It  does  not  follow  that  Uie  process  must 
be  co-extensive  with  the  judgment  as  re- 
spects the  parties.  Suppose  it  appeared  on 
the  record  that  one  of  Ute  parties  was  a  peer 
of  the  realm,  the  process  against  him  would 
be  void — Cassubf  v.  Steuart  (8). 

[WioBTMAM,  J. — If  the  husband  died, 
would  not  the  judgment  survive  against 
the  wife  7] 

It  must  be  satisfied  out  of  the  assets  of 
the  husband.  It  appears  on  the  record 
that  the  action  was  for  the  alleged  slander 
of  the  wife  during  coverture. 

(1)  1  Term  Rep.  486. 

(2)  9  Rep.  72. 

(3)  2  Mao.  &  Gr.  437  ;  s-c.  10  Law  J.  Rep.  (n.s.) 
C.P.  67. 
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[Coleridge,  J.  —  Suppose  the  slander 
bad  been  a  charge  of  felony  by  the  wife, 
and  a  justification  had  been  pleaded  and 
not  proved  ?] 

No  doubt  that  would  have  shewn  great 
misconduct  on  the  part  of  the  wife,  but  the 
rule  as  to  her  non-liability  to  arrest  could 
not,  therefore,  be  departed  from.  The  writ 
of  ca.  ta.,  as  against  a  plaintiff,  is  founded 
on  the  statute  23  Hen.  8.  c.  15.  s.  1,  which 
provides,  that  in  case  of  a  nonsuit  or  ver- 
dict for  the  defendant,  "  the  defendant  shall 
have  judgment  to  recover  his  costs  against 
the  plaintiff  ....  and  shall  have  such 
process  and  execution  for  the  recovery  of 
the  same  against  the  plaintiff  as  the  plaintiff 
should  or  might  have  had  against  the  defen- 
dant  in  case  judgment  had  been  given  for 
the  plaintiff."  If  the  plaintiffs  had  re- 
covered in  this  case,  the  wife  could  not 
have  had  the  fruits  of  the  judgment  under 
any  circumstances.  Besides,  the  husband 
has  the  entire  controul  of  the  action — 
Chambers  v.  Donaldson  (4). 

[WiGHTMAN,  J. — In  Finch  v.  Duddin 
(5),  where  husband  and  wife  were  defen- 
dants, the  Court  refused  to  discharge  the 
wife  out  of  custody  in  execution.  Suppose 
in  that  case  there  had  been  a  plea  of  ton 
assault  by  the  plaintiff's  wife,  and  that  plea 
had  been  found  for  the  defendants,  could 
not  the  plaintiff's  wife  have  been  taken  in 
execution  for  the  costs  ?] 

There  the  plaintiff's  wife  would  have 
been  clearly  in  the  wrong. 

[WiGHTMAN,  J. — But  we  Cannot  go  into 
any  inquiry  about  that, — as,  indeed,  you 
properly  contend.] 

The  costs  made  payable  by  a  plaintiff 
by  the  statute  23  Hen.  8.  are  in  substitution 
of  the  ancient  process  of  capiatur  pro  falso 
elamore.  In  Roll.  Abr.  221. 1.  30,  and  in 
Anon.  Cro.  Car.  referred  to  in  3  Black. 
Com.  414,  it  was  resolved  that  a  quod 
capiatur  should  be  entered  against  the  wife 
only.  There  the  wife  was  defendant,  and 
the  battery  by  her. 

[Coleridge,  J.  —  There  is  a  case  of 
Mayo  T.  CogshUl{6),  where  it  was  held 
that  the  judgment  ought  to  be  against  both 
qitod  capiantur.'\ 

There  the  wife  alone  was  found  guilty. 

(4)  9  East,  471. 

(5)  2  Sti.  1237. 

(6)  Cro.  Cm.  407. 


In  2  Bro.  Abr.  36.  pi.  45,  the  feme  covert 
was  found  a  disseisor  vi  et  armis,  and  im- 
prisoned. In  Banin  v.  Jones  (7),  lately 
decided  in  the  Exchequer,  where  that  Court 
refused  to  discharge  a  feme  covert  who  had 
been  taken  in  execution,  the  debt  was  due 
from  her,  and  the  action  had  been  com- 
menced when  she  was  sole. 

Cowling,  contra. — This  is  an  action  oa 
the  case  for  maliciously  suing  out  the  writ 
against  the  wife,  and  the  essence  of  the 
action  is  the  want  of  reasonable  and  pro- 
bable cause ;  but  there  is  a  valid  judgment 
and  the  writ  is  in  conformity  with  it,  and 
that  writ  has  not  been  set  aside ;  on  the 
contrary,  the  Court  of  Common  Pleas,  out 
of  which  it  issued,  refused  to  set  it  aside— 
Newton  v.  Rowe  (8) ;  and  the  writ  must 
be  taken  to  be  valid  till  set  aside  by  a 
writ  of  error.  The  justification  pleaded  is, 
therefore,  fully  made  out. 

[WiouTHAN,  J. — It  is  contended  that 
the  writ  is  void  altogether.] 

Even  then  it  would  support  the  justifi- 
cation, unless  the  award  of  it  had  been  set 
aside  on  error  brought.  This  is  not  an 
action  of  trespass — The  Countess  of  RnU 
land's  case  (9),  where  it  appeared  by  the 
writ  itself  that  the  defendant  was  a  countess. 
It  was  there  said  that  the  sheriff  could  not 
examine  into  the  judicial  act  of  the  Court. 
Cassidy  v.  Steuart  was  the  case  of  a  mem- 
ber of  parliament ;  and,  even  in  that  case,  at 
common  law,  the  writ  of  capias  would  be 
good,  but  the  defendant  might  have  sued 
out  a  writ  of  privil^e — Holiday  v.  Piit 
(10),  Diyby  v.  Alexander  (11),  Fin.  Abr. 
tit.  '  Execution,'  Q,  pi.  4.  If  a  bond  is 
given  to  husband  and  wife,  the  husband  may 
reduce  it  into  possession,  and  get  the  money 
by  an  action,  but  the  wife  has  an  interest 
in  the  judgment  which  survives  to  her. 
Costs  are  in  general  portion  of  the  damages 
— Vin.  Abr.  '  Execution,'  R,  pi.  2,  4,  5. 
So  here,  if  judgment  had  been  for  the  hus- 
band and  wife,  it  would  have  survived  for  the 
wife,  and  she  would  clearly  have  heea  liable 
to  be  taken  if  joined  with  her  husband  as 

(7)  8  Dowi  &  L.  667;   s.  c.   15  Law  J.  R«p. 
(n.8.)  Eicb.  803. 

(8)  7  Man.  &  Or.  329 ;  s.  o.  IS  Law  J.  lUp. 
(na)  C.P.  73. 

(9)  6  Rep.  62,b;  ».e.  Moo.  765. 

(10)  2  Str.  985,  989. 

(11)  9  Bing.  412;  s.  c.  1  Law  J.  Rep.  (n.s.) 
C.P.  42,  122. 
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defendant— Tm.  Abr.  tit.  'Execution,'  T, 
|d.  1, 2.  p.  525, 1  Roll.  890,  WhUing  v.  Rey- 
•d(12).  If  the  writ  were  void  tiie  shenff 
ironid  be  liable  as  a  trespasser,  which  would 
be  a  great  hardship,  as  he  had  no  means  of 
knowing  the  nature  of  the  debt.  In  Pitts  v. 
UtUer{\S)  and  Finch  v.  Duddin,  the  Court 
refused  to  discharge  the  wife  when  a  defen- 
dant Langttaff  \,  /{am  (14),  and  Anon. 
(IS),  are  to  the  same  e£fect. 

[Pattesor,  J. — The  latter  case  is  also 
reported  in  2  H^.  Black.  720,  by  the  name 
dRaberU  v.  Andreas.'} 

That  was  an  action  for  a  debt  due  to  the 
wife  dum  sola.  If  the  wife  were  defendant, 
all  that  could  be  said  would  be,  that  she 
ni^t  he,  nnder  certain  circumstances,  en- 
titled to  her  discharge — Sparket  \.  Bell 
(16X  Beynon  v.  Jones  (17),  Fergusson  v. 
Clajw>rtk{\9),  Hood V.  Matthens {19).  If 
»,  the  is,  by  the  statute  23  Hen.  8.  c.  15, 
eqnally  liable  to  be  taken  in  execution  for 
easts  when  plaintiff,  as  for  damages  when 
defendant.  Hood  r.  Matthews  was  the 
first  ease  in  which  the  question  arose  on  a 
nonsQtt.  It  is  said  that  the  husband  may 
be  induced  to  join  his  wife  as  plaintiff,  with 
a  Tiew  of  making  her  liable  to  costs ;  but 
Uie  Conit  will  not  suppose  such  a  case,  and 
the  argument  for  her  non-liability  roust  go 
to  diis  extent,  that  she  never  ought  to  be 
tiken  in  execution  at  ell,  or,  indeed,  be 
made  a  party  to  a  suit.  In  3  Black.  Com. 
414,  it  is  said,  that  if  judgment  is  recovered 
agunit  the  husband  and  wife,  for  the  con- 
tact, or  even  the  personal  misbehaviour  of 
the  wife  daring  her  coverture,  the  capias 
AtU  issue  against  the  husband  only.  It 
nrait  be  admitted  that  this  is  not  law  to  the 
fell  extent,  and  the  position  is  not  borne 
ott  by  the  authorities  referred  to  in  support 
of  it.  The  case  in  Cro.  Car.  513,  was,  at 
all  events,  a  case  of  eapiatur  pro  fine,  and 
kA  ad  satirfaeiendum. 

[LoBD  DsHKAN,  C.J. — It  would  cer- 
tainly appear  in  that  case  that  both  were 
fennd  guilty.] 

(12)  Cro.  Jac  657. 
(1«)  2Str.ll67. 
fl4)  1  was.  14«. 

(15)  3  Ibid.  124. 

(16)  8  B.  &  C.  1 ;  1.0. 6  Law  J.  Rap.  K.B.  206. 

(17)  15  Law  J.  Rep.  (».8.)  Exch.  303. 

(18)  6  Q.B.  Rep.  269 ;  a.  c.  13  Law  3.  Rep.  (n.b.) 
<}.B.329. 

(19)  2DowLF.C.  140. 


The  capias  pro  f^ie  was  abolished  by 
statute  5  W.  &  M.  c.  12  (20).  It  is  s^d 
that  the  ca.  sa,  is  substituted  for  it;  but 
that  cannot  be,  as  the  fine  went  to  the  Crown, 
but  the  ca.  sa.  gives  the  remedy  to  the  party. 

[Lord  Denman,  C.J. — From  the  anony- 
mous case  cited  by  Blackstone,  it  appears 
that  the  clerk  of  the  Crown  certified  what 
had  been  the  previous  practice.] 

Hales  V.  White  {21)  is  also  in  point  (22). 
The  case  of  peers  does  not  apply,  as  they 
are  altogether  exempt. 

Aiherton,  in  reply. 

Lord  Dbnm an,  C.J. — There  is  another 
action  involving  the  same  question ;  bat  as 
this  case  has  been  most  fully  and  ably 
argued  there  is  no  necessity  for  going  into 
it,  as  we  have  no  doubt  whatever  on  the 
question  raised.  That  question  is^  in  effect, 
whether  this  writ  properly  issued  under 
the  statute  23  Hen.  8.  c.  15.  That  statute 
provides  that  the  defendant  shall,  in  a  case 
of  nonsuit  or  verdict  for  him,  have  such 
process  and  execution  for  his  costs  as  the 
plaintiff  might  have  had  against  the  defen- 
dant in  case  judgment  had  been  given  for 
the  plaintiff.  It  is  contended,  for  the  wife, 
in  this  case,  that  it  should  be  construed 
liberally  in  her  fevour,  and  ought  not  to 
apply  unless  it  can  be  clearly  shewn  that 
she  would  be  entitled  to  the  full  benefit  of 
a  judgment  in  her  favour;  but  I  think  the 
statute  meant  to  apply  generally  to  the 
parties  to  the  suit,  and  that  we  are  not  to 
inquire  into  the  relative  position  of  the 
co-plaintiffs.  The  question  then  is,  as  to 
the  liability  of  the  wife  when  party  to  the 
suit.  On  that  subject  certain  old  authorities 
have  been  cited.  Blackstone,  in  his  Com' 
mentaries,  refers  to  a  case  in  Cro.  Car.; 
when  that  case  is  looked  at,  all  doubt  on 
the  subject  is  removed.  That  case,  as 
reported,  is  neither  clear  nor  satisfac- 
tory. The  wife  there  was  guilty,  as  the 
case  states  that  the  battery  was  done  by 
the  wife,  and  yet  both  parties  were  found 
guilty,  and  judgment  of  capiantur  pro  fine. 

(20)  2  Sauod.  192,  n.  1. 

(21)  Cro.  Jac.  203. 

(22)  In  Mayo  v.  Cogahill,  Cro.  Car. 407,  the  has. 
band  wsa  found  not  gnilty  and  the  wife  guilty,  and 
it  was  held  that  judgment  should  be  against  both, 
quod  capiantur ;  and  that  appears  to  hare  been  de- 
cided on  the  authority  of  Hales  v.  White,  Cro.  Jac. 
203,  above  referred  to. 
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It  »,  to  say  the  leaat,  very  extraordinary 
that  Blaekstone  not  only  overlooks  tiie  ease 
of  Mayo  v.  CogtkiU,  reported  also  in  On. 
Car,  407,  but  also  that  of  Robert*  v.  A*' 
drewt,  abo  reported  by  himself,  2  W.  Bl. ; 
all  the  authorities  irere  there  gone  into, 
and  the  ^stinetion  taken  between  arrest  on 
mesne  process  and  arrest  in  execution.  The 
clerk  of  the  Crown  certified,  in  the  Anony- 
mous ease,  fliat  the  precedents  were,  that 
the  jodgnient  should  be  entered  against  the 
baron  only,  though  the  wrong  was  done 
by  the  feme ;  yet  he  is  reported  to  have 
certified  to  the  contrary  effect  in  Mayo  v. 
CogshM.  The  law  has  been  also  recognized 
in  a  late  ease  in  the  Court  of  Exchequer. 
The  role  laid  down  by  the  Courts  is,  that 
a  married  woman  taken  in  execution  is  not 
to  be  discharged  where  she  has  separate 
property ;  but  it  does  not  thereibre  follow 
titat  the  Court  will  discharge  her  in  all  casee 
where  she  has  no  such  property.  No  donbt 
cases  are  referred  to  in  Roll,  Ahr.  which  can- 
not altogether  be  reconciled ;  for  as  my  Bro- 
ther Patteson  observes,  what  is  in  effect  the 
distinction  between  a  cognizance  and  an  act 
of  violence  ?  It  is  dear  then  that  in  some 
eases  the  wife  is  liable  to  be  taken  in  exe- 
cntion.  It  is  quite  trae  that  if  we  were  to 
go  into  the  whole  principle  of  the  thing,  it 
m%ht  be  considered  very  reasonable  to  say 
diat  a  feme  covert  should  never  be  arrested 
at  all,  by  reason  of  her  being  under  the 
«ntii8  oontroul  of  her  husband ;  bat  that 
lariaciple,  if  carried  out,  would  lead  us  much 
farther,  as  it  must  lead  us  to  resolve  that 
she  should  never  be  made  a  party  to  die 
record ;  but  that  is  not  contended  for.  It  is 
quite  dear  Uiat  she  may ;  and  we  are  not 
now  considering  whether  that  course  cf 
practice  has  been  wtsdy  adopted,  bat  the 
only  question  is,  as  to  what  Uie  law  really 
is;  aod  if  we  dismiss  the  rationale  of  the 
proceeding,  the  right  to  arrest  is  clear;  and, 
indeed,  if  any  authority  were  wanting,  we 
ma^  safidy  rest  on  those  dted  on  behalf 
of  the  plainti£  Is  it  said  that  there  is  no 
right  to  arrest  a  feme  covert  on  mesne  pro- 
cess ?  How  so?  What  can  be  the  meaning 
of  bailing  her?  The  arrest  is  a  l^al 
act,  tbou^  it  is  true  that,  under  particular 
carcunntanoes,  the  Court  will  interfere  to 
discharge  her.  When  it  is  said  that  the 
wife  is  in  particular  cases  the  meritorious 
cause  of  action,  it  is  true  that  there  are 


cases  in  which  she  snes  as  such ;  but  how 
can  all  the  circumstances,  which  give  her 
that  character,  be  inquired  into  in  each 
particular  ease?  It  is  clear  tiiat  never  can 
be  done.  And  I  think,  that  where  she  is 
joined  with  her  husband  as  plaintiff^  she  m 
dearly  liable  to  costs  on  fiolure,  both  by 
reason  of  her  bring  the  party  to  a  aidt 
whidi  she  may  have  indaced  her  hnsbaadto 
institute,  and  by  reason  of  her  having  an 
interest  in  it  whicfa  would  survive  to  her. 

Patteson,  J. — I  also  think  that  tfaeie 
can  be  no  donbt  whatever  on  this  qaea- 
tion<     We  have  to  cooaider,   fint,  whe- 
ther in  all  cases  a  married  woman  when 
defendant   can    be    taken  in   exeeotiaa; 
and,    secondly,    whether    the    statute    of 
S3  Hen.  8.  e.  15.  enables  tlie  defendant 
to    take  her    in  execntion   when   she   is 
plaintiff.   Now,  as  to  Uie  first  positioa,  there 
is  really  no  aaUiority  the  other  way,  except- 
ing the  passage  in  i  Black.  Com.  and  tiw 
case  in   On.   Car.,  but  that  ease  when 
looked  at  only  refers  to  the  entry  of  ([mod 
eapiaiur,  and  really  is  no  authority  at  all 
to  shew  that  the  wife  cannot  be  taken  in 
execution.     I  am  not  sure  that,  in  actions 
against  her,  in  which  the  husband  is  joined 
iar  conformity,  the  Readings  would  raise 
any  issue  as  to  wliat  was  done  by  6te  wife. 
In  debt  lor  goods  sold,  &e.,  the  only  find- 
ing is,  wheUier  the  husband  is  indalited 
or  not.     In  trespass  ibr  battery  by  tke 
wife,  the  plea  is,  that  the  hosband  and 
wife  are  not  guilty,  not  that  the  wife  is 
not  guilty.     All  the  authorities  shew  that 
the  writ  of  CO.  sa.  against  the  wife  would 
be  a  good  writ.     Ilie  question  dtat  has 
been  raised  ia  all  the  cases  have  been  om  to 
her  rij^t  to  be  disdiarged.     I  therefore  see 
no  donbt  at  all  as  to  the  vaSdity  of  the 
writ.     When  husband  and  wife  are  arreated 
on  mesne  process  fer  a  debt  incuned  by  die 
wife  dum  sola,  she  is  discharged  «si  putting 
in  common  bail,  that  is  to  aay.^the  hurf>and 
is  brought  up,  and  made  to  pat  in  bail  far 
both.     That  shews  that  the  amst  of  the 
wife  is  not  illegal  on  mesne  process — i  for- 
tiori, she  may  be  taken  in  execution.     The 
only  doubt,  therefore,  that  can  be  suggested 
is  on  the  construction  of  the  statute  23 
Hen.  8.  c.  15.     It  is  eoateaded,  that  if, 
according  to  the  old  authorities,  husband 
and  wife  could  not  be  taken  in  execution 
pro  false  clamore,  therefiooe  that  statute 
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gives  no  power  to  take  the  wife.  But  I 
own  I  do  not  think  that  the  words  of  the 
(tatote  bear  out  the  aigoment:  the  words 
an,  that  the  defendant  is  to  have  snch  pro- 
cess snd  execution  for  the  recovery  of  his 
eosts  sgainat  the  plaintiff  as  the  plaintiff 
wDold  have  had  against  the  defendant.  If 
the  cause  of  aetion  would  survive  to  the 
wife,  why  is  she  not  to  be  taken  in  execu- 
tion tat  die  costs  if  she  Culs  7  No  doubt 
the  husband  would  get  the  nxtney  if  the 
aetiim  were  socoessfhl;  but  still  she  is 
interested  by  reason  of  her  survivorship. 
When  Hood  v.  MaUhevt  came  before  me, 
I  eooU  not  find  any  reported  case  on  the 
mbjeet;  and  v«  are  now  to  put  a  construe- 
tin  <m  the  tfatnte.  I  feel  no  doubt  what- 
ever on  the  subject,  nor  had  I  in  Head  v. 
MtUkemu  The  question  there  was  as  to 
discharging  a  marned  woman  (» the  ground 
U  her  having  no  separate  property ;  and 
tbeiefiire  that  case  is  no  authority,  as  it 
eaoBot  he  said  that  the  writ  is  illegal,  be- 
csnse  she  is  disehaiged  firom  its  operation, 
iriiem  she  is  shewn  to  have  no  separate 
property. 

CouuuDOK,  J.— >l  am  of  the  same  opinion. 
Tin  is  an  aetion  on  the  ease,  and  the  plea 
shews  a  valid  judgment,  and  a  writ  of 
execution  in  conforauty  with  it.  In  one 
seDse,  the  question  certtanly  depends  on  the 
statott  as  Hen.  8.  c.  IS ;  but  so  far  as  any 
inieienee  is  to  be  drawn  from  that  statute, 
I  think  that  it  makes  tather  against  than 
for  the  plaintiff.  The  object  of  the  sUtute 
was  to  give  defendants  generally  the  same 
icaedy  for  their  costs,  when  successful,  as 
fUamtiSb  have.  If  before  the  statute,  the 
espies  pro  Jme  would  not  apply  to  the 
w^  the  statute  throws  that  aside.  I  say 
this  as  thinking  that  the  statute  has  had 
too  mock  importance  attached  to  it  in  argu- 
■scnt,  and  I  would  observe,  that  it  is  very 
semaricabl*  that  there  is  no  precedent  for 
say  aetion  of  this  sort,  even  in  the  case  of 
mesne  process;  not,  indeed,  that  that  dr- 
enmstanee  bears  one  way  more  than  another, 
as  for  as  the  argument  is  concerned.  It 
cannot  be  denied  that  the  writ  is  a  perfect 
defence  to  the  sheriff,  and  it  can  hardly  be 
considered  unlawful,  even  if,  as  put  by  the 
plaintiff^  it  is  illegal  to  arrest  under  it.  All 
the  cases  go  to  dtew  that  where  the  wife  has 
a  beneficial  interest,  the  action  may  survive 
to  her,  and  that,  too,  where  her  conduct  is 


the  ground  of  action ;  but  it  is  said,  that 
she  is  only  to  be  taken  when  by  her  conduct 
she  has  occasioned  the  action  to  be  brought; 
now,  how  can  that  ever  be  inquired  into  ? 
I  can  understand  going  into  the  foots  by 
affidavit ;  but  how  can  this,  by  such  inquiry, 
determine  the  validity  of  die  writ.  The 
general  nde,  that  the  writ  must  follow  the 
judgment,  is  so  well  recognised  that  it 
wouJd  be  idle  to  cite  cases  in  support  of  it: 
the  eontention  of  the  plaintiff  would  break 
in  wpoa  it  altogether. 

WioHTiiAH,  J.— It  is  contended  in  the 
very  ingenious  argument  on  behalf  of  the 
planttif^  that  the  process  against  the  vrife  is 
void,  and  that  trespass  is  therefore  main- 
tainable; and  I  do  not  well  see  how  the 
argument  can  stop  short  of  that  It  is  not 
a  question  hew  for  the  wife  is  entitled  to 
her  discharge,  but  it  must  be  made  out  that 
the  writ  is  void  on  the  iace  of  it,  and  that  a 
ea.  stt.  will  not  lie  against  both  husband 
and  wife  on  a  judgment  for  costs.  In  the 
early  part  of  the  argument  the  doctrine 
was  attempted  to  be  carried  further,  and  it 
was  contended,  that  a  ca.  ta.  would  not 
lie  against  them  when  defendants,  but  the 
weight  of  authorities  on  that  point  was  too 
strong  to  be  got  over.  Still  it  was  said, 
that  a  certain  degree  of  culpability  in  the 
wife  would  make  her  liable  to  be  taken 
when  defendant,  but  that  this  did  not  ^ply 
in  the  case  of  husband  and  wife  when  plain- 
tifiis,  as  the  husband  might  bring  the  action 
without  the  wife's  consent,  and  even  with  a 
view  of  injuring  her.  Now,  independentiy 
of  the  difficulty  of  entering  into  any  su<^ 
inquiry,  the  words  of  the  statute  itself  are 
of  great  weight  in  deciding  the  question. 
It  is  said,  that  before  the  stetute  23  Hen.  8. 
e.  15,  no  eapiaiur  pro  fine  could  be  awarded 
against  the  wife.  It  may  be  that  the  sta- 
tute was  not  meant  to  avoid  the  difficulties 
before  existing,  as  to  the  right  to  do  that, 
but  was  altogether  correlative,  and  afforded 
a  remedy  to  defendants  where  none  ex- 
isted befrae.  I  do  not  see  any  ground 
for  the  distinction  attempted  to  be  drawn. 
A  wife  may  have  an  interest  in  the  cause 
of  action,  (and  if  not,  I  do  not  see  how  she 
is  to  be  joined,)  and  in  that  case  it  survives 
to  her ;  and  besides  she  has  a  direct  interest 
during  coverture.  On  the  whole,  I  am 
clearly  of  opinion  that  there  should  be 
Judgment  for  the  de/endtmU. 


Digitized  by 


Google 


\62 


COURT  OF  QUEEN'S  BENCH ; 


Bail  Covkt.*) 

1847       k."^^^  aueen  v.  the  justices 
j       23     i        °^  gloucestershire. 

Poor  Law — Bastard — Appeal — Admis- 
sion— Time. 

An  order  of  maintenance  ua*  made  on  the 
9th  of  April,  and  on  the  ISth  the  appellant 
entered  into  recognizances,  pursuant  to  the 
8^9  Vict.  c.  10.  s.  3 ;  but  the  notice  was  mot 
servedon  the  respondent  tiUthe  22ndofJune. 
On  the  29th  the  respondent's  attorney  tmder- 
took  to  admit  due  service  of  the  notices. 
At  the  trial  it  was  objected  that  the  notice 
of  recognizances  was  not  served  "forthwith," 
pursuant  to  the  statute;  but  the  Quarter 
Sessions  overruled  the  objection,  and  quashed 
the  order.  This  Court  refused  a  certiorari 
to  bring  up  the  order  of  Quarter  Sessions 
to  be  quashed,  on  the  ground  that  the  admis- 
sion was  evidence  that  the  notice  had  been 
served  in  time. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  57.] 


1847 
Feb 


u 


THOMPSON  r.  HORNBY  AND 
ANOTHER. 


Pauper — Venue— Division  of  Counties — 
Costs. 

Where  a  pauper  plaintiff,  in  an  action  of 
trespass  against  magistrates  of  the  northern 
division  of  the  county  of  Lancaster  for  a 
cause  of  action  arising  there,  laid  the  venue 
in  the  southern  division,  and  at  the  assizes 
withdrew  the  record : — Held,  that  he  ought 
to  pay  the  costs  of  the  day,  though  not  diS' 
paupered. 

Trespass  by  the  plaintiff,  who  sued  tn 
formd  pauperis,  against  the  defendants, 
magistrates  for  the  northern  division  of  the 
county  of  Lancaster,  for  an  act  done  by 
them  in  that  division. 

At  the  Summer  Assizes  for  the  south 
division  of  the  connty,  before  Cresswell,  J., 
another  action  by  another  plaintiff  against 
the  same  defendants,  was  called  on.  As  to 
this  action  It  appeared  that  the  cause  of 
action  arose  in  the  northern  division  of  the 
county,  and  it  was,  therefore,  objected  that 


the  venue  ought  to  have  been  laid  diere,  in 
pursuance  of  the  Order  in  Coundl  made  un- 
der the  statute  3  &4Will.4.  c.  71.  s.S.  It 
was  contended  by  the  plaintiff,  on  the  otb» 
hand,  that  the  statute  21  Jac.  1.  c.  12.  s.  5, 
which  provided,  that  in  actions  of  trespass 
against  Justices  of  the  Peace,  &c  the  venns 
should  be  laid  in  the  county  where  the 
offence  was  committed,  was  not  refened  to 
or  affected  by  the  Order  in  Council,  which 
only  divided  the  county  for  the  purpose  of 
the  more  convenient  holding  of  tlie  assizes. 
The  learned  Judge  was  of  opinion  that  the 
venue  should  have  been  laid  in  the  northern 
division,  and  directed  a  nonsuit.  The  re- 
cord in  the  present  case  was,  thereupon, 
withdrawn  ;  and  the  plaintiff  subsequently 
obtained  leave  to  amend  the  declaration,  by 
altering  the  venue  to  the  northern  division 
of  the  county. 

Pashley,  on  a  former  day,  having  obtained 
a  rule  nisi,  for  payment  by  the  plaintiff  of 
the  costs  of  the  day, — 

Knowles  shewed  cause. — Though  a  pau- 
per may  be  called  upon  to  pay  costs  for 
not  proceeding  to  trial,  under  Reg.  Oen. 
Hilary  term,  2  Will.  4.  c.  110,  yet  it  is  a 
matter  for  the  discretion  of  the  Conrt ;  and 
the  Court  will  not  make  the  rule  absolute 
when  the  delay  has  been  occasioned  by  a 
mistake  on  a  doubtful  question.  It  can 
hardly  be  said  that  the  plaintiff  does  not 
shew  a  reasonable  excuse  for  withdrawing 
the  record,  and  that  is  all  he  need  shew-^ 
Doe  d.  Evans  v.  Edwards  (1),  Facer  y. 
French  {2). 

[WiGBTMAN,  J. — By  the  Order  in  Coan- 
oil  the  two  divisions  are  made  separate 
counties  for  the  purpose  of  venue  as  well 
as  of  trial.] 

Pashley,  contra.  —  If  the  question  of 
venue  was  doubtful,  the  plaintiff  should 
not  have  withdrawn  the  record,  but  should 
have  raised  the  question  by  motion  to  set 
aside  the  nonsuit.  No  motion  to  that  effect 
has  been  made  by  the  plaintiff  in  the  first 
action.     (He  was  then  stopped.) 

Per  Curiam — 

Rule  ahtohile. 

(1)  2Dowl.P.C.S72. 

(2)  6  Ibid.  P.C.  Sfi«. 
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COOKE  V.  TONKIN. 


184«. 
Jin.  11,25 

Railaay — Liability  of  Provinonal  Com- 
*^e-men — Solicitor — ProspectH$. 

Pn»peetm$et  were  printed,  amd  arliele* 
tf  ttationery  swppUed  by  the  plaintiff,  by 
trier  of  the  tolieitor  of  a  railway  company, 
M  Nevember  1845.  The  defendant  was  a 
mmier  of  the  provisional  committee,  and 
itte»ded  two  meetings  as  such  in  October 
1845 : — Held,  that  there  being  no  evidence 
that  the  solicitor  had  any  authority  to  order 
the  tsork  or  artidet  in  question  on  account 
^Ike  defendant  or  of  the  provisional  com~ 
mUlte,  tite  defendant  was  not  primd  &cie 
UMe  to  pay  for  them. 

Debt  Car  inserting,  printing,  and  pub- 
Ming  divers  advertisenients  in  certain 
■ewipspeis  by  the  plaintiff  for  the  defen- 
dsDt,  snd  on  an  account  stated. 

Plea — Nunquam  indebitatus. 

The  particnlars  of  the  plaintiff's  demand 


Not.  I,  I8«.  £.    ,.  d. 
To  adTettinsg  proipeotos  of  "  Oxford, 
TkiBc,  a^  Wjroomb.  sad  Oxford 

JinctionRulwajp".. 4     0  0 

Ror.g.  — Ditto,  ditto 4    0  0 

Notioetospplioantifbr  (bares  0  12  8 
Notiee  of  sppKealion  to  Psr- 

KiMwit S    0  0 

Not.  Ij.— Ditto,  ditto... S    0  0 

22.— Ditto,  ditto 8    0  0 

Fifteen  papers OSS 

£n  IS  0 
At  the  trial,  before  the  under-sheriff  of 
Middlesex,  it  iq»peared  that  the  plaintiff 
vas  the  registered  proprietor  of  the  Oxford 
Ckrwttde,  and  the  defendant  had  consented 
to  hare  his  name  inserted  as  a  member  of 
die  prorisional  committee  of  the  railway  in 
question,  and  he  was  put  upon  it  in  the 
beginning  of  October  1845. 

Ib  the  prospectus  advertised  by  the 
ptaiBtiff  there  was  a  clause  stating  that  the 
affiuis  of  the  company  wonld,  until  the  act 
et  potiament  was  obtained,  be  under  the 
dkeiuliuu  of  a  committee  of  management, 
asd  snch  committee  was  in  iaet  appointed 
oa  the  lOUi  of  October,  but  their  names 
*«(«  not  giren  in  these  advertisements. 

The  defendant  attended  two  meetings  as 
frarisiautl  committee-man  in  the  beginning 
of  October,  and  the  insertion  of  the  adver- 
Mtv  Ssaiss,  XVl,-aB. 


tisements  was  subsequently  ordered  by  the 
solicitor  of  the  company.  The  defendant 
never  applied  for  or  took  any  shares.  For 
the  defendant  it  was  contended,  that  the 
plaintiff  must  be  taken  to  have  given  credit 
to  the  managing  committee  or  solicitor  of  the 
company ;  and,  at  all  events,  that  there  was 
no  evidence  to  charge  the  defendant  in  re- 
spect of  this  particular  claim,  as  he  was  not 
proved  to  have  been  present  at  any  meeting 
connected  with  the  ordering  the  advertise- 
ments or  other  work  done  by  the  plaintiff. 
The  jury  having  returned  a  verdict  for  the 
plaintiff,  a  rule  nisi  was  obtained  for  a  new 
trial. 

Maynard  shewed  cause. — First,  it  will 
be  said  that  the  advertisements  were  not 
inserted  on  the  defendant's  credit :  but  on 
whose  credit  must  they  be  taken  to  have 
been  inserted?  Perhaps  it  will  be  con- 
tended, that  they  were  inserted  on  the 
credit  of  the  solicitor  himself.  But  there 
was  no  evidence  to  charge  the  solicitor, 
who  only  acts  as  agent  for  the  company — 
Robins  v.  Bridge  (1),  Hartop  v.  Juekes 
(2),  Seraee  v.  Whittington  (3),  Downnusn  v. 
Jones  {A).  It  was  entirely  a  question  for 
the  jtiry ;  and  it  is  not  contended  that  the 
whole  case  was  not  fairly  left  to  them. 
It  was  contended,  in  moving  for  the  rule, 
that  the  prospectus  which  stated  that  untQ 
the  act  was  obtained,  the  controul  of  the 
company  was  to  be  in  a  committee  of 
management,  operated  to  relieve  the  pro- 
visional committee-men;  but  the  manag- 
ing committee  was,  after  all,  only  the 
agent  of  the  entire  body,  and  the  acts 
of  the  managing  committee  bind  there- 
fore the  individual  members — BeU  v. 
Francis  (Ji),  Pitchford  v.  Davis  (6).  Ac- 
cording to  the  decisions  at  Nisi  Prius,  and 
the  view  taken  of  the  law  at  present,  it 
may  be  conceded,  that  provisional  com- 
mittee-men who  have  not  acted  as  such 
are  protected,  independently  of  the  £sct  of 
the  appointment  of  a  managing  committee. 
Bnt  here,  the  defendant  acted  before  this 
debt  was  incurred  ;  and  in  this  respect  the 


(J) 

(H.8.) 
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Exclt. 


S  Mee.  «  WeU.  114;  s. o.  7  Uw  J.  Kep. 

Ezch.  49. 

2  Mau.  &  Selw.  438. 

2  ate  C.  11  ;s.e.lUwJ.  IUp.K.a221. 

14  Uw  J.  Rep.  (M.S.)  Q.B.  226. 

9  Car.  &  Pay.  66. 

5  Mee.  &  Well.  4;  s.  o.  8  Uw  J.  Rep.  (h.s.) 
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case  cannot  be  dutingnished  from  Bamett 
y.  Lemhert  (7).  In  the  later  cases  of 
WM  ▼.  H»piin$(6),  and  Rtynellv.  Lew* 
(9)  there  was  no  evidence  of  die  attendance 
of  the  defendants  at  any  of  the  meetings 
of  the  committee.  If  there  was  here  any 
evidence,  however  slight,  of  facts  whidi 
ia  law  would  make  the  defendant  respon> 
rible,  the  verdict  oagfat  to  stand.  The 
plaintiff  had,  at  all  events,  no  notice  of  any 
teansfer  of  the  liability  of  those  put  forward 
in  the  advertisements  as  provisional  com- 
mittee-men (in  respect  of  which  very 
advertisements  the  action  is  brought)  to 
any  other  body  of  persons ;  the  work  done 
was  necessary  to  the  formatioB  of  the  com- 
pany, and  it  cannot  be  said  that  the  defen- 
dant did  not  know  that  his  name  appeared 
as  committee-man.  The  case  comes  within 
the  rule  laid  down  in  Doubleday  v.  Miukett 
{10),Burl$v.  Smith  (11),  Glenetttr  v.  Hm»- 
tor(13),  SMgefiberger  y.  C«rr  (IS),  Lake 
T.  the  Duht  ofArgyU{U). 

PMim,  contril.— All  that  was  proved  in 
this  ease  was,  that  the  defendant  was  a 
pvovisional  committee-man,  and  attended 
at  two  meetings  I  but  he  did  not  aot 
as  such  in  snch  a  way  as  to  enable  the 
plaintiff  to  charge  him  in  respect  of 
the  advertisements;  nor  had  the  solicitor 
anthority  to  pledge  his  crM^~-BurrtU  v. 
/M«f(lSX  'Story  o»  Agenojf,  ss.  363, 
S69.  The  case  must  turn  on  its  own 
eheumstances.  The  defendant  was  merely 
the  patron  of  the  undertaking  ;  and  as 
matter  of  law,  a  provisional  committee- 
man has  no  duties  or  liabilities  imposed 
upon  him.  The  real  question  then  is, 
wheUm  the  solicitor  had  any  authority  to 
Mtd  the  defendant  on  the  contract  on 
which  the  action  was  founded — F<mr.  Ciif' 
Im(16).    In  BM  v.FraiwM(17)thepaity 

(7)  la  Law  J.  lUp.  (n.8.)  Ez«b.  305. 

(8)  16  Ibid.  26. 

(9)  Ibid.  26. 

(10)  7  Biag.  110 ;  i.  e.  9  Law  J.  Rep.  C.P.  U. 

(11)  Ibid.70& 

(12)  6  Car.  &  Pay.  62. 

(IS)  3  Man.  &  Gt.  191 ;  s.  e.  10  Uw  J.  R«p. 
#21  j_\  Q^p_  253 

(14)  '6Q.B.'Rep.477ia.e.l4Law  J.  Rm.  (ns.) 
Q.B.  78. 

(15)  3  B.»Ald.47. 

(16)  6  Bing.  776;  9  Bing.  US;  s.e.gLawJ. 
Rep.  C.P.  257!  1  Law  J.  Rep.  (N.t.)  C.P.  180. 

(17)  9  Car.  Sc  Pay.  66. 


sued  had  interfered  in  the  management: 
that  is  not  the  case  here. 

[LoBD  Denman,  C.J. — I  think  those  in 
the  position  of  the  plaintiff  should  have 
some  notice  of  the  transfer  of  the  liability 
of  the  provisicmal  oommittee-men  to  the 
managing  committee.} 

The  act  6  &  7  Vict.  e.  101.  does  not 
define  the  duties  of  provisional  oomnuttee- 
men,  or  indeed  give  any  meaning  to  tike 
word  "  provisional" ;— does  it  mean  provi- 
sional until  a  committee  of  management  is 
formed,  or  until  the  act  is  passed  ?  There 
was  no  sort  of  evidence  that  the  managi^ 
eommittee  had  authority  to  pledge  th» 
credit  of  the  provisional  committee,  any 
more  than  in  the  case  of  a  club— TWd  v. 
Endy  (18).  Upon  the  evidence,  therefore, 
the  under-sheriff  should  have  nonsuited  the 
plaintiff,  or  told  the  jury  that  these  was  bo 
evidence  to  fix  the  defendant  with  liability 
to  the  particular  demand. 

Cur.  adv.  wU. 

The  judgment  of  the  Court  was  subae- 
quently  delivered  by 

Lord  Dbmhan,  C J.— A  rule  was  ob- 
tained for  a  new  trial  in  this  case,  where  the 
sheriff  had  submitted  to  the  jury  proof  that 
the  defendant  was  a  provisional  committee- 
man of  an  intended  railway  company,  and 
that  the  plaintiff  had  executed  orders  for  ad- 
vertising some  matters  relating  to  it,  upon 
which  evidence  the  verdict  had  been  found 
for  the  plaintiff.  This  evidence  was  said 
to  be  entirely  insufficient  to  call  for  an 
answer,  and  we  are  of  that  opinion.  The 
orders  had  come  from  a  gentieman  who 
held  the  office  of  solicitor  to  the  company } 
but  it  did  not  appear  on  whoee  aeconnt 
he  had  ordered  them,  or  that  he  had  any 
authority  to  order  them  either  from  the  de^ 
fendant  personally  oi  from  the  provisiooal 
committee ;  n«r  was  the  work  and  labour 
supplied  by  the  plaintiff  ia  the  exccatiat 
^  any  duty  belonging  to  the  defendant  mm 
solicitor  to  the  committae^  Witboot  xm^ 
quiring  into  the  validity  of  other  ohjeedona 
made  on  the  defendant's  part  at  tfia  trial, 
we  think  ourselves  bound  to  make  thia  rule 
absolute,  for  want  of  any  evidence  tint  tb* 

(18)  8  Mee.  &  Wela.  SOt  i  •.«.  10  Uw  J.  Bmiw 
(«.s.)  Exeh.  a«2. 
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I  who  cmfdoyed  the  ^ntiff  had  any 
Mtboiity,  either  express  or  implied,  from 
tkedt&ndant. 

Rvle  absolute. 


10.     -) 

1 21.  f 

It      I 


1840, 
June 

1847.     V 
JU.SO.  J 


BELCHER  AND  ANOTHER,  AS- 
SIGNEES OF  CUNDY,  A  BANK- 
RUPT, V.  OUMMOW. 


BankrM'pl— Procuring  Goods  to  he  taken 
M  Ettcutum — Relation. 

A  trader'*  procuring  hie  goods  to  be  taken 
i»  execution  has  no  effect  as  an  act  of  bank- 
twftey,  under  the  6  Geo.  4.  c.  16.  s.  3,  until 
tiej^ods  be  actually  taken. 

There  is  no  relation  back  from  the  time 
tf  tke  actual  taking  of  the  goods  in  execu- 
tion, to  ang  anieeedent  period,  so  as  to  make 
oogof  the  proceedings  on  which  the  exeeu- 
fto*  it  founded  an  act  of  banhruptcg. 

Feigned  issue.  After  verdict  for  the 
fiiiUiffs,  npoD  the  trial,  before  Lord 
Deamui,  C.J.,  at  the  Middlesex  Sittings 
is  Easter  term,  1844,  a  rule  nisi  was  ob« 
tuasi  tat  a  iww  trial,  against  wfaieh,  in  the 
■ttiiigs  after  Trinity  term,  1845,— 

R.  Oumeg  shewed  eatiae;  and 

Wortleg  and  Ogle  were  heard  in  support 
ofdiemk. 

The  fiMts  of  the  case  and  the  argunoats 
sre  folly  stated  in  the  judgment  of  the 
Court. 

The  felknrmg  cases  were  cited  for  the 
defendanW-0«i«M  t.  JSrfi^(l),  Hawkes  t. 
&s({i(2),  HiggiuM  y.  M'Adam(3),  HaU 
T.  WaOaeeiA). 

Cur.  adv.  cult. 

The  judgment  of  the  Court  (Lord 
Dekvan,  CJ.  and  Coleridge,  J.)  was  now 
deUyered  by — 

Lord  Demmam,  C.J. — This  was  a  feigned 
ian,  under  the  Interpleader  Act,  to  try 
the  question  of  t«ority  between  the  act  of 
WDkiiiptoy,;  on  which  the  title  of  the  plain- 
ti&  depended,  and  the  defendant's  execu- 
tisn.  Candy  owed  the  deftndant  two  sitmst 

(l)lCa(.»MsT.4fi3. 
(1)  i  Deng.  429. 
(S)  t  Tou.  &  3e*.  I. 

(4)  rMM.<(Wds.MS;  «.e.IO  Lm»  J.  R«p. 
(u.)SaAMS. 


700^.  and  7,8002.  The  defendant  com* 
menced  proceedings  to  recover  the  7001., 
by  writ  of  summons,  served  on  the  30th  of 
October,  and  obtained  judgment  on  the 
33rd  of  November,  on  which  day  he  sued 
out  a  fi.  fa.,  under  which,  on  the  same  day, 
the  sheriff  seized.  The  proceedings  in  this 
suit  were  adverse.  On  the  same  33rd  (d 
November,  after  the  issuing  of  the  fi,  fa.t 
but  before  the  seizure  under  it,  Cundy 
signed  a  cognovit  for  the  7,3002.,  and  tlw 
defendant,  after  the  first  seizure,  issued  M 
writ  to  levy  that  also,  which  was  lodged 
with  the  sheriff,  but  afterwards  withdrawn. 
The  obtaining  of  this  cognovit  was  relied 
on  as  an  act  of  bankruptcy,  defeating  the 
execution  for  the  7002.,  as  a  procurement 
by  Cundy  of  his  goods  to  be  taken  in 
execution,  and  the  jury  were  asked  by 
me,  "Whether,  before  the  levy  for  the 
7002.,  Cundy  had  by  the  cognovit  pro- 
cared  his  goods  to  be  taken  in  execution 
in  order  to  protect  them?"  The  jury 
found  in  the  affirmative;  and  the  defendant 
has  obtained  a  rule  for  a  new  trial,  on 
the  ground,  first,  of  misdirection;  and 
secondly,  because  the  verdict  is  against 
the  evidence.  Both  these  points,  however, 
resolve  themselves  into  one  and  the 
same,  namely,  whether  there  was  any  evi- 
dence of  procuring  the  goods  to  be  taken 
in  execution  before  the  first  seizure.  The 
defendimt  eentends,  that  there  cannot  be 
such  procuring,  until  the  goods  are  actually 
taken,  and  this  was  not  done  until  after 
the  first  execution,  on  which  he  relies, 
was  complete  by  seixure;  and  the  defen- 
dant then,  secondly,  eontends,  that  there  is 
no  relation  back  £rom  the  time  when  the 
goods  were  taken  to  the  signing  of  the  cog* 
novit,  by  which  the  alleged  procurement 
eommeneed.  Upon  the  first  point,  the 
ruling  <^  Alderson,  B.,  in  Gibson  v.  King, 
was  cited,  in  which  ease  he  is  reported  to 
have  said,  that  "  procuring  had  no  effect  aa 
an  act  of  bankruptcy  until  the  goods  were 
actually  taken."  No  other  case  expressly 
in  point  was  cited,  and  this  ruling  appears 
to  be  correct.  It  would  introduce  a  great 
uncertainty  into  the  proof  of  this  kind  of 
act  of  bankruptcy,  if  we  were  to  hold  that 
any  mere  endeavour  to  bring  about  the 
party's  own  arrest,  ineffectual  in  act,  was 
sufficient  evidence  of  it.  In  the  criminal 
law,  it  is  true,  that  mere  contriving,  ntani- 
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fested  by  some  overt  act,  may  in  many  cases 
amonnt  to  a  misdemeanour :  bat  it  is  long 
since  tbe  original  yiew  of  bankruptcy,  ao< 
cording  to  which  it  was  regarded  as  a  crime, 
has  become  obsolete.  In  the  same  section, 
"suffering  himself  to  be  arrested  for  any 
debt  not  due,"  is  made  an  act  of  bankrupted 
as  well  as  fneuring  himself  to  be  arrested : 
the  former  could  not  become  an  act,  unless 
an  arrest  was  made ;  and  it  seems  reasonable 
to  construe  the  correlative  in  the  same  way. 
The  two  expressions  were  probably  first  in- 
troduced to  meet  the  two  different  modes  of 
conduct,  by  which  the  same  result  of  volnn* 
tary  arrest  m^ht  have  been  brought  about. 
And  if  "procuring"  is  to  be  so  construed, 
when  applied  to  arrest  of  the  person,  it  cer- 
tainly must  be,  when  applied  to  a  taking 
of  the  goods  in  execution.  This  raises  the 
point,  from  what  period  the  act  dates  when 
completed  by  the  seizure  of  the  goods.  No 
decision  on  this  point  as  to  this  act  of  bank- 
ruptcy was  cited,  but  cases  said  to  be  ana- 
logous as  to  other  acts  were  relied  on.  Of 
these,  the  first  was  Haiokes  v.  Sands,  where 
the  order  to  deny  being  on  the  27th,  and 
the  first  denial  on  the  28th,  the  act  of  bank- 
ruptcy was  said  to  be  first  committed  on  the 
28th.  But  this  case  evidently  proceeded 
on  the  notion,  that  denial  was  itself  an  act 
of  bankruptcy,  instead  of  being  evidence 
only  of  keeping  house.  And  tUa  decision 
may  be  considered  to  have  been  overruled 
in  Lloyd  v.  Heatheote  (5),  and  Harvey  ▼. 
RamsboUom  (6),  in  this  court  These  deci- 
sions, however,  only  shew  that  Haukes  v. 
Sands  has  no  bearing  on  this  case,  and  do 
not  shew  that  any  relation  here  can  be 
made.  Another  case,  however,  was  cited, 
Higgins  v.  M'Adam,  in  which  the  Court  of 
Exchequer  lays  down  the  true  principle.  It 
is  there  said,  "The  relation  back  to  any 
antecedent  period,  to  make  an  act  of  bank- 
ruptcy, is  a  case  strictitsimi  juris,  and  ought 
not  to  prevafl,  except  where  the  words  of 
the  statute  upon  which  that  construction  is 
to  be  fiamed,  are  clear  and  without  doubt" 
Accordingly,  in  that  case,  die  Court,  after 
consideration,  decided  that  where  the  act  of 
bankruptcy  was  by  lying  twenty-one  days 
in  prison,  upon  the  completion  of  the  days, 
there  was  no  relation  back  to  the  first.  We 


(5)  2  Brod.  &  Bing.  888. 

(6)  1  B.  8c  C.  fi5. ;  •.<:.  1  Uw  J.  Rep.  K.B.  2«. 


think  this  prinolple  ap|dieB  to  the  pnetent 
case ;  and  the  rule  has  the  further  advantage 
of  certainty  in  its  application.  If  the  doe- 
trine  of  relation  were  to  be  admitted,  it  moat 
be  to  the  first  overt  act  of  endeavouring; 
and  this,  in  numerous  cases,  it  might  be 
most  difficult  with  any  certainty  to  fix.  We 
think,  therefore,  that  there  was  no  evidence 
here  of  the  bankrupt  having  before  the  levy 
for  the  700i.,  procm^  his  goods  to  be  taken 
in  execution,  and  that  that  question  ongbt 
not  to  have  been  left  to  the  jury.  The  rule, 
therefore,  for  a  new  trial,  will  be  absolute. 
Rule  absohUe. 


1847. 
Jan.  SO. 


{ 


THE  QUEEN  V.  THE  CHVRCH- 
WARDBN8  OP  (T.  JOHN  THE 
BAFTI8T,  CARDIFF. 

Church  Rate — Irregularity  of  Proceed- 
ings at  Vestry  Meeting — Mandamus. 

The  Court  will  not  interfere  by  oum- 
datnus  to  enforce  the  makiiy  of  a  poUd 
church-rate,  on  the  ground  thiu  the  irrtgm- 
larity  of  tht  proceedings  at  the  vettry,  at 
which  a  chmrch-rate  has  already  been  vciedt 
has  rendered  such  rate  wholly  uoid,  it 
not  appearing  that  smeh  rate  was  aetuaUy 
made. 

Semble,  o^  that,  were  it  made,  the 
Court  is  not  the  trUiuwl  to  decide  o»  He 
validity. 

[For  the  rep<ni  of  the  above  case,  see 
16  Law  J.  Rep.  (n.b.)  M.C.  p.  54.] 


146.     \ 
\>.4.   f 


1846.       I      WHYTE     AND     ANOTHER     V. 
Feb.  4.     i  BCRNBY. 


Covenant— Pleading —  Variance. 

The  declaration  aUeged  that  the  defendoM 
covenanted  that  he  and  all  persons  elaimimg 
under  him  would,  upon  request,  and  at  tk^ 
expense  of  the  said  defendant,  execute  aU 
such  further  assurances  as  might  be  required, 
^c.  It  appeared  by  the  indenture,  whem 
produced  at  the  trial,  that  the  covenant  wa», 
that  the  defendant  "  would,  upon  the  request 
and  at  the  expense  of  the  said  defendmrnt^ 
execute,"  ^c. : — Held,  a  fatal  ikuiance. 
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ConuDt.    The  dedaratkm  stated,  that 
hj  (  certain  indenture,  between  the  said 
defendant  of  the  fint  part,  one  F.  F.  of  the 
iee«nd  part,  and  the  said  plaintiffs  of  the 
tbird  put,  after  reciting,  among  other  things, 
that  the  said  defendant  was  seised  of  one 
nodivided   moiety   of  certain   messuages, 
kc,  sabjcct  nevertheless  to  a  mortgage  for 
iOOl.,  and  farther  reciting,  that  it  had 
ben  agreed  that  the  said  moiety  of  the 
laid  menoages,  &c.  should  be  conveyed  to 
the  aaid  plaintiffs  upon  the  trusts  therein 
mentioDed,  and  that  the  defendant  should 
alw  enter  into  the   covenant  to  pay  off 
tb  uid  mortgage  debt  of  500/.,  it  was 
witnessed  that,  in  pmsuance,  &c.,  the  said 
defmdant  did  grant,  bargain,  sell,  &c.,  unto 
theiaid  plainti£Gi,  all  that  the  said  undivided 
ndety  of  the    said  defendant,  with  the 
appnitenances,  and  all  the  estate,  &c.,  sub- 
ject, nevertheless,  to  the    said  mortgage 
debt  of  SOO/.,  and  the  interest  thereof,  unto 
ud  to  the  use  of  the  said  plaintiffs,  their 
ian  and  aasigna  for  ever.     And.  the  said 
d^ndsnt  did  thoeby  then,  for  himself,  his 
'kin,  ftc,  covenant,  promise,  and  agree 
vith  and  to  the  said  plaintifb,  their  exe- 
cstois,  &c.,  that  be  the  said  defendant,  his 
heirs,  &c.,  should  and  would,  within  five 
years  after  the  solemnization  of  the  then 
inteaded  marriage  of  the  taid  defendant 
with  tite  said  F.  F,  pay  and  discharge  the 
■aid  sum  of  500/.,  together  with  all  intoest 
thereon,  so  secured  as  aforesaid,  to  the  in- 
tent that  the  said  moiety  or  equal  half  part 
of  the  said  messuages,  &c.,  might  go  and 
be  held  upon  the  trusts  thereinbefore  de- 
dsred    concerning  the    same,    absolutely 
freed  and  discharged  from  the  said  mort- 
gage debt  of  500/.,  and  the  interest  thereof, 
and  also  that  he  the  said  defendant,  and  all 
persons  claiming  under  or  in  trust  for  him, 
or  any  of  his  ancestors,  should  and  would 
at  all  times  thereafter,  apon  request,  and  at 
<ie  atpenu  of  the  $aid  defendant,  his  heir*, 
4«.,  make  and  execute  all  such  further 
aasniances  of  the  said  moiety  or  equal  half 
part  and  hereditaments,  as  mi^t  be  required 
kr  emveying  the  same  to  the  use  of  the  said 
itoitiflii,  tWr  heirs  and  assigns,  in  maimer 
aforesaid.    Averment,  that  after  the  making 
of  the  and  indenture,  to  wit,  &c.,  the  said 
aairiage  of  the  said  defendant  with  the 
said  F.  F.  was  duly  solemnized.     Breach, 
Sat,  non-paymMit  of  the  500/.,  and  in- 


terest, within  the  five  years ;  second,  that, 
although  the  defendant,  on  &c.  was  re- 
quested by  the  plaintiffs  to  make  and  exe- 
cute, at  die  expense  of  the  defendant,  a 
certain  further  assurance  of  the  said  moiety 
or  half  part  of  the  said  messuage,  &c.  for 
the  purpose  of  more  effectually  securing 
the  same  to  the  use  of  the  said  plaintiffs, 
&c.,  according  to  the  terms  and  intentions 
of  die  said  first-mentioned  indenture,  that 
is  to  say,  a  certain  indenture,  then  intended 
to  be  made,  &c.  (stating  the  parties  and 
substance),  nevertheless,  the  defendant 
did  not,  nor  would  make  and  execute  the 
further  assurance,  &c.,  nor  pay  the  coats* 
&c. 

Pleas — First,  non  ett  factum ;  fifth,  to 
the  second  brrach,  that  the  defendant  was 
never  requested  to  make  and  execute  at 
the  expense  of  him,  the  defendant,  the  said 
further  assurance  in  the  declaration  men- 
tioned, modo  et  formd ;  sixth,  that  he  did 
when  he  was  requested,  make  and  execute 
the  said  further  assurance  at  his  expense. 
Issues  thereon. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  Sittings  in  London,  after  Michaelmas 
term,  1845,  the  deed  was  put  in,  and  it 
appeared  that  the  covenant  for  further 
assurance,  on  which  the  second  breach  was 
assigned  was  as  follows:  "that  he,  the 
said  W.  Bumby,  and  all  persons  claiming, 
&c.,  shall  and  will  at  all  times  thereafter, 
upon  the  request  and  at  the  expense  of  the 
said  W.  Bumbtf,  his  heirs,  &c.  make  and 
execute  all  such  further  assurances  of  the 
aaid  moiety,  &c.  as  may  be  required  by  him 
or  them  for  conveying  the  same  to  the  use 
of  the  plaintiffs,"  &c.  It  was  objected 
that  this  was  a  variance.  A  verdict  was 
found  for  the  plaintiffs,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  or 
verdict  for  the  defendant,  upon  the  above 
(amongst  other)  objections. 

A  rvde  nisi  having  been  obtained  accord- 
ingly, or  for  a  new  trial, — 

fVatson  and  Badeley  shewed  cause. — As 
to  the  variance.  A  reasonable  construction 
must  be  given  to  every  covenant.  A  man 
cannot  request  himself,  and  if  a  breach  had 
been  assigned  in  the  very  terms  of  this 
covenant,  it  would  have  been  absolute  non- 
sense. By  leaving  out  the  word  "  the,"  it 
is  made  intelligible. . 

[Lord  Denman,  C.J. — It  is  intelli^ble 
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as  it  stands,  though  h  may  be  abraid.  Can 
you,  in  declaring  upon  a  deed,  alter  it  to 
suit  your  view  of  what  is  sense  ?] 

The  word  "request"  cannot  mean  one 
thing  as  connected  with  Bumby  and  an- 
other as  connected  vith  those  claiming 
under  him. 

[WioHTMAN,  J.— Suppose,  by  mistake, 
a  party  covenanted  to  pay  himself,  could 
you  reject  the  covenant  or  substitute 
another  ?] 

The  Court  would  construe  it  in  &vour  of 
the  right  covenantee,  as  in  the  case  of  a 
note  die  word  "  not"  has  been  rejected-«» 
2  Mk.  S2. 

[WioHTMAN,  J.— That  was  on  the  ground 
of  finud.] 

The  Court  will  support  the  verdict. 
"  Request  of,"  may  mean  request  made 
upon  the  defendant— 1  Shep.  Touch.  88, 
Gordon  y.  Gordon  (1),  HomeU  v.  Richardt 

(2). 

[Patteson,  J.— Your  difficulty  is,  that 
yon  have  to  argue  what  the  construction  of 
the  deed  ought  to  be,  after  you  have  taken 
upon  yourselves  to  vary  the  terms  of  it.] 

Butt  and  SuatM,  contra,  were  not  called 
upon. 

Loan  DxNiiAN,  C.J. — ^We  should  be 
very  glad  to  make  the  deed  such  as  circum- 
stances would  lead  us  to  believe  the  parties 
themselves  intended  to  make  it ;  biit  we 
cannot  but  see  that  the  deed  declared  on 
is  different  from  the  declaration.  And  the 
deed  itself  bears  a  plain,  grammatical  mean- 
ing.  The  verdict  does  not  help,  as  that 
only  finds  the  foct  of  execution. 

Patteson,  J. — I  should,  also,  be  very 
glad  to  construe  the  deed  in  the  sense  whi^ 
the  declaration  gives  it ;  but  even  then,  it 
is  mere  conjecture  that  it  was  intended  by 
the  parties  that  the  request  should  be  by 
the  trustees  ;  and  I  cannot  see  how,  in  that 
case,  the  words  "by  him  or  them"  were 
properly  inserted.  We  cannot  strike  out 
the  words  of  a  deed  in  order  to  make  the 
sense  different.  The  error  has  been  in 
drawing  the  declaration  in  this  manner. 
The  proper  course  would  have  been  to  have 
set  out  the  deed  according  to  its  exact 
words,  and  then  the  question  might  fairly 

(1)  1  SUrk.  N.P.C.  294. 

(2)  11  Eut,640. 


have  been  raised,  wiMtfaer  the  breach  as  it 
stands  was  well  assigned ;  but,  as  it  is,  the 
question  arises  on  non  est  factum,  and  meets 
the  plaintiff  in  the  outaet:  and  he  cannot 
have  his  verdict  on  the  other  issues. 

WioHTHAN,  J.— I  come  to  the  same 
conclusion,  with  great  reluctance;  and  I 
regret  that  the  d^  was  not  propaly  set 
out. 

Rute  abmlute  for  Mtering  a  i 
nit. 


847.     \ 
.4,18./ 


TUKNES  V.  AUBLER. 


1847 

Feb 

Malicious  Prosecution — Reasonabk  and 
Probable  Cause — Malice. 

Though  the  question  of  reaeonoMe  and 
probable  cause  for  a  proseeution  is  for  the 
Judge,  yet  the  want  of  belief  by  the  defin^ 
dant  that  he  had  reasonable  and  probable 
cause,  is  evidence  for  the  jury  of  maliee. 
Proof  of  the  absence  of  lueh  baief  is,  hoes' 
ever,  necessary  on  the  part  of  the  plaint^f 
when  reasonable  and  probiUtle  cause  m  mmde 
autinthe  opinion  of  the  Judge. 

Case  for  a  malicious  prosecution. 

The  declaration  stated  that  the  drieadant 
ftlsely  and  maliciously,  and  withovt  any 
probable  or  reasonable  cause  whatsoever, 
charged  the  plaintiff  before  T.  F,  alderman, 
and  a  Justice,  &c.,  sitting  at  OuUdbal^ 
with  having  feloniously  stolen  certain  fix- 
tures and  effiBots,  to  wit,  a  deal  eountnr,  a 
branch  of  lead  pipe  and  brass  cock,  a  patent 
range,  a  jack,  and  a  lead  cistern,  the  pro- 
perty of  the  defendant,  and  being  flxtnns 
let  by  the  defendant  to  the  plaintiff  with 
the  dwelling-house  No.  26,  Paternoster 
Row,  against  the  statnte,  &c,  and  upon 
such  charge  the  defendant  falsely  and  ma- 
fieiously,  and  without  any  reasonable  or 
probable  cause  whatsoever,  caused  and  pio> 
cured  the  said  T.  F,80 being  such  aldanaa 
and  Justice,  to  make  and  grant  his  oertaiB 
warrant,  &c.  for  the  apprehending  and 
taking  the  plaintiff,  and  for  bringing  hka 
before  the  said  T.  F,  before  whom  be  ivaa 
examined,  &&,  and  without  any  reasooabfte 
or  probable  cause,  procured  the  said  T.F.to 
commit  the  plaintiff  to  the  Compter  prisoo, 
and  afterwards  to  Newgate,   and  caused 
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the  piaiatiff  to  be  imprisoned  thenin,  and 
UmAj  and  malicionsly,  and  without  any 
iwaoptble  or  probable  came,  on  &c.,  at  a 
MMOO  of  oyer  and  terminer  of  our  Lady 
die  Queen,  holden  for  the  jurisdiction  of 
Ifae  Central  Criminal  Court,  at  Justice  Hall, 
in  die  Old  Bailey,  in  the  suburb  of  the  dty 
•f  London,  before,  &c,  caused  and  procured 
the  plaintiff  to  be  indicted  for  the  said  sup- 
peied  offimoe,  that  is  to  say,  &c.  (in  ^e 
lenns  of  the  indictment),  and  falsely  and 
nahdonsly,  and  without  any  reasonable 
or  probable  cause  whatsoever,  prosecuted 
die  said  indictment  until  the  plaintiff 
afkenrards,  to  wit,  &c.,  was,  in  due  maa- 
oer  and  in  due  course  of  law,  by  a  jury 
of  sod  for  the  said  city,  acquitted  of  the 
premises,  &c. 

Plea — not  guilty. 

At  the  trial,  before  Lord  Denraan,  C.J., 
at  the  Sittings  at  Chuldhall,  after  Micfaael- 
Bas  term,  1845,  the  apprehension  of  the 
phintiff^  at  the  defendant's  instance,  and 
his  bdictment  and  acquittal,  as  alleged  in 
the  dedaradon,  were  proved ;  and  it  tai- 
fka  appeared,  that  the  fixtoraa  in  question 
*en  lemoved  by  the  plaintiff  in  making 
additions  and  knprovements  to  the  premises 
dsmiaed  by  the  defendant,  and  were  sold 
bj  the  plamtiff  as  old  metal. 

F«t  the  defendant  it  was  contended  that 
the  {daintiff  ought  to  be  nonsuited,  there 
hciig  no  evidenee  of  maliee,  and  that  the 
lakiif  fixtnrea  bemg  fekmy  by  statute 
1  k  i  Geo.  4.  o.  29.  s.  44,  there  was 
pnibdile  eause  for  ai^piehending  the  plain'* 
^  tkragb  the  defaadant  (the  landlord) 
■i^  be  mistaken.  His  Lordship  refused 
to  Boiunit,  and  the  defendant's  counsel 
harisg  addressed  the  jury,  hie  Lordship 
kft  it  to  them  to  say  if  there  was  such  an 
ahseaaa  of  any  kind  of  pretence  for  making 
the  cbaige  as  to  lead  them  to  infer  malioe 
■I  the  part  of  the  defendant ;  and  he  told 
then,  Aat  stealing  fixtures  was  made  felony 
by  d»  statBta,  and  that  the  {riaintiff  was 
heoad  to  make  oat  that  there  was  no  rea- 
asaaUo  or  {oobaUe  cause  for  his  being 
Sffrahcnded;  and  that  if  they  thought 
there  was  malice  on  the  part  of  the  defen* 
dsat,  or  if  he  acted  without  reasonable  or 
psshaUe  cause,  diey  oug^  to  find  for  the 
^smtiC  He  alao  told  the  jury  tiiat  be 
ttnagfat  diere  was  no  evidence  of  absence 
of  pn^tsble  cause.     The  jury  returned  a 


verdict  fbr  the  plaintiff,  damages  80L  His 
Lordship,  thereupon,  directed  a  verdict  to 
be  enteied  for  the  defendant,  on  the  ground 
of  there  being  no  want  of  reasonable  and 
probable  cause,  with  liberty  for  the  plain- 
tiff to  move  to  enter  a  vercUct  for  802.,  or 
to  tender  a  bill  of  exceptions.  A  rule  having 
been  obtained  for  entering  a  verdict  for  the 
plaintiff  for  80^,~ 

Hoggim  shewed  cause. — The  Lord  Chief 
Justice  properly  directed  the  jury.  It  is 
now  settled  by  PanUm  v.  William  (,\), 
that  the  question  of  reasonable  and  pro^ 
bable  cause  is  entirely  for  the  Judge. 

M.  D.  Hill  and  Miller,  contrik.— It 
eannot  be  contended  since  the  case  of  Pai»> 
ton  v.  fVilliawu,  that  the  Judge  may  not 
direct  the  jury  as  to  what  is  or  is  not 
probable  cause ;  bnt  there  were  many  cir> 
cumstances  in  the  case  which  shewed  that 
the  defendant  could  have  no  reason  for 
believing  any  felony  was  committed.  The 
fixtures  were  taken  away  in  the  course  of 
improvements,  which  were  made  by  the 
plmntiff  to  a  large  amount — Broad  v. 
Ham  (2). 

[Loao  Dirk  AN,  C.  J.— In  Broad  v.  Ham 
a  point  is  certainly  raised  in  your  favour ; 
but  I  think  yon  can  gain  nothing  by  going 
into  the  &cts  in  this  ease.  The  plaintiff 
cleariy  had  no  right  to  sell  the  fixtures, 
which  he  was  proved  to  have  done ;  and 
there  was  no  evidence  that  the  defendant 
knew  that  any  improvements  had  been 
made.} 

The  defendant's  object  was  to  get  rid  of 
his  tenant. 

[WioHTUAN,  J.— Your  argument  is,  that 
it  should  have  been  left  to  the  jury  to  say 
wfaethn  the  defendant  believed  he  had  pro« 
bable  cause.] 

In  DeUgal  v.  Hiffhleif(S),  where  a  justi* 
fication  was  pleaded,  it  was  held  insufficient 
fbr  not  alleging  the  knowledge  by  the  de- 
flandant  of  &ets  and  circumstances  sufficient 
to  ground  a  belief  of  the  truUi  of  the  charge. 

[Pattbson,  J.— I  do  not  see  that  any 
question  was  made  at  the  trial  as  to  tha 
defendant's  belittf.] 

(1)  3Q.aBep.lMi  ■.«.10UwJ.R«p.(M.s.) 
Ezoh.  5M. 

(2)  5  Biog.  N.C.  722 ;  s.e.  8  Uw  J.  Repi,  (n.b.) 
C.P.  3S7. 

(3)  S  Ibid.  SMO;  s.  e.  6  Uw  J.  Rep.  (n.s.)  C.P. 
887. 
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[Lord  Dknman,  C.J.^It  is  important 
to  ascertain  wheUier  I  excluded  from  the 
jury  the  important  elensents  of  the  defen- 
dant's belief.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was,  on  a 
subsequent  day,  delivered  by — 

Lord  Denmak,  C.J. — The  prevailing 
nile  of  law  as  to  reasonable  and  probable 
cause  is,  that  the  jury  are  to  ascertain  certain 
facts,  and  the  Judge  is  to  decide  whether 
those  &cts  amount  to  such  cause.  But 
among  the  facts  to  be  ascertained  is  the 
knowledge  of  the  defendant  of  the  existence 
of  those  which  tend  to  shew  reasonable 
and  probable  cause ;  because,  without 
knowing  them,  he  could  not  act  upon  them : 
and  also  the  disbelief  that  the  iacts  amounted 
to  Uie  offence  which  he  charged ;  because, 
otherwise  he  will  have  made  them  the 
pretext  for  prosecution  without  even  enter- 
taining the  opinion  that  he  had  a  right  to 
prosecute.  In  oUier  words,  the  reasonable 
and  probable  cause  must  appear  not  only  to 
be  deducible  in  point  of  law  from  the  facts, 
but  to  have  exiirted  in  his  mind  at  the  time 
of  his  proceeding:  and,  perhaps,  whether 
they  did  so  or  not  it  radier  an  independent 
question  for  the  jury,  to  be  decided  on  their 
view  of  all  the  particulars  of  the  defendant's 
conduct,  than  for  the  Judge,  to  whom  the 
legal  effect  of  the  facts  only  is  more  pro- 
perly  referred.  In  the  present  case,  the 
plaintiff  had,  certainly,  dealt  with  the  de- 
fendant's goods  in  such  a  manner  as  could 
hardly  fail  to  raise  a  strong  suspicion  that 
he  had  committed  a  felony.  On  this  the 
Judge  gave  his  opinion  that  there  was 
reasonable  and  probable  cause  for  the 
prosecution.  His  knowledge  of  this  could 
not  be  made  a  matter  of  doubt.  But 
the  plaintiff  imputed  to  him  on  the  trial 
that  he  took  unfiur  advantage  of  the 
irregular  conduct  of  the  plaintiff  to  turn 
him  out  of  possession  of  his  lease,  without 
believing  that  a  felony  had  been  committed; 
and  he  pointed  to  his  eagerness  to  get  rid  of 
him  as  a  tenant  as  furnishing  evidence,  not 
of  his  motive,  but  of  his  opinion.  It  is 
difficult  to  distinguish  between  this  state  of 
mind  and  malice  ;  but  the  Court  of  Com- 
mon Pleas,  in  a  late  decision  (4),  sustained 
a  direction  that  the  defendant,  though  cog- 
(4)  Broad  V.  Ham. 


nizant  of  reasonable  and  probable  cause, 
did  not  think  it  reasonable  and  probaUe 
cause,  but  acted  from  malicious  motives 
only,  and  without  that  belief.  That  direc- 
tion must,  however,  be  qualified  by  the 
necessity  of  requiring  proof  of  the  alMcnce 
of  that  belief  when  reasonable  and  probable 
cause  is  established.  There  was  none  such 
here.  I  was  not  required  to  lay  it  before 
the  jury ;  and  if  required,  I  could  not  have 
done  so.  The  unCsir  use  made  of  the 
charge  may  prove  malice,  as  the  jury  held 
that  it  did,  but  does  not  raise  any  inference 
of  a  belief  that  there  was  no  reasonable  and 
probable  cause,  for  the  contrary  bdief  is 
perfectly  consistent  with  malice. 

Rule  tU$charffed. 


COVBT.  "\ 

146.    y 

.  28.     } 


THE  aCEEN  V.   THE  JUSTICES 
OF  STAFFORDSHIRE. 


Bail  Covbt. 
1846 
Jan. 

Poor  Lav — Appeal,  Grounds  of— Iden- 
tity— Examinations. 

In  the  exatnimationt  on  vhiek  an  order  of 
removal  from  the  township  ofL.  to  thepttriek 
of  C.  teas  founded,  M.  S.  stated  thai  she 
uas  the  widow  of  A.  S,  who  was  bom  at  C, 
of  parents  settled  there,  as  she  beKeved; 
tmd  J.  S.  stated  that  he  was  an  elder  broker 
of  A,  S,  who  was  bom  in  C.  The  ground* 
of  appeal  aU^ed  that  the  order,  notice  of 
ehargeabiUtt/,  and  exanunations  were  bad  on 
the  faces  thereof,  and  that  the  examination* 
contained  no  legal  evidence  efthe  panpers'  set- 
tlement m  C,  or  of  their  having  come  to  settle 
in,  or  being  chargeable  to  L.  At  the  trial  of 
the  appeal  the  appellants  contended  that  the 
examinations  did  not  shew  that  the  A.S. 
mentioned  by  the  widow  was  the  same  A.  S. 
mentioned  by  J,  S.  The  respondent*  ob~ 
jected  that  this  point  was  tut  raised  by  the 
grounds  of  i^ppetd.  The  Sessions  quashed 
the  order  on  (Ae  point  raised  by  the  appel- 
lants. A  rule  nisi  for  a  mandamus  kiavimy 
been  ebtained,  this  Court  held  thai  the  objee- 
Uon  was  sufficiently  raised  by  the  ground* 
of  appeal,  and  that  the  decision  of  the  Jue^ 
tiees  was  final. 


[For  the  report  of  the  above  case, 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  58.] 


Digitized  by 


Google 


HILARY  TERM,  1847. 


161 


} 


PEMBERTON  V.  VAUGHAN. 


l«47. 
F«b. ». 

Landlord  and  Tenant  •— Agreement — 
Stamp — Restraint  of  Trade. 

The  defendant,  bff  agreement  in  writing, 
fue  wp  eertsin  premises,  trilh  the  goodwill, 
^.,  to  the  plaintif  for  IL  lOi.,  and 
frttd  not  to  open  a  shop  in  the  tame  line  tf- 
hmtts  uithin  a  mile,  under  a  penalty  (jf 
ML  -.—Heid,  jint,  that  the  agreewtent  did 
M  r«fMr<  a  *Ump.  Secondly,  that  it  ua» 
Mt  foid  as  being  i»  reeirmnt  of  trade. 

A«im|Mit  on  the  following  agreement 
Itetwecn  the  pluntifT  and  defendant : — 

"I,  R.  Yaoghan,  do  agree  to  give  up  the 

pouemon  of  the  hoaae  No.  8,  Prince's 

Street,  in  the  hamlet  of  Mile  End  New 

Town,  in  the  pariah  of  Stepney,  with  the 

goodwill   and    under-mentioned    fixtures, 

with  a  receipt  to  make  ginger-beer,  and  do 

bind  myself  not  to  open  or  cause   to  be 

opened  any  house  or  shop  in  the  same  line 

of  business  within  one  nule  of  the  said 

heose  or  premiaea,  dtnate  as  above,  under 

a  forfatua  of  2(M.  to  the  said  W.  J.  Pem- 

bertoD ;  the  sum  of  11.  10«.  to  be  paid  by 

W.  J.  Peraberton  on  the  signing  of  thu 

agrsonent" 

Bceacfa,  that  the  defendant  opened  a  shop 
as  a  ginger-beer  seller  within  the  prescribed 
dirtuee. 

Plea — Non  aaaumpait. 

The  cause  was  tried,  before LoidDenman, 
CU.,  at  the  sittings  aftwr  Hilary  term,  1846, 
vtei  the  jury  found  a  verdiet  for  the  plain- 
tiS^  with  7/.  10*.  damages. 

It  was  objected  that  the  agreement  ought 
to  be  stamped  with  an  agreement  stamp ; 
the  learned  Judge  overruled  the  objection, 
nserviag  leave  to  the  defendant  to  move 
to  enter  a  nonsuit  on  this  ground.  A  rule 
havii^  accordingly  been  obtained  to  enter  a 
nouttit,  and  also  in  arrest  of  judgment,  on 
the  ground  that  the  agreement  was  void  as 
btiag  io  restraint  of  trade, — 

Petertdorff  shewed  cause. — First,  the 
agreement  did  not  require  a  stamp.  The 
"subject-matter"  of  it  was  7/.  10».,  the 
sum  agreed  to  be  paid  by  the  plaintiff, 
ftoo^  20^  is  mentioned  as  the  penal  sum. 

[WmBTMAX,  J. — The  subject-matter  of 
the  contraet  is  the  not  setting  up  a  shop  in 
the  sune  line  of  business  witUn  a  mile.] 
Hew  SeaiES,  XTl.— Q.B. 


In  Ames  v.  Hill  (1)  a  cognovit  for  30/. 
given  to  secure  5/.,  was  held  not  to  require 
a  stamp  ;  and  there  is  nothing  else  to  shew 
that  the  subject-matter  of  the  agreement 
was  of  the  vidue  of  201. — Feltham  v.  Cart' 
Wright  (2).  In  the  case  of  an  action  for  not 
delivering  goods,  the  value  of  the  contract 
is  not  necessarily  the  same  as  the  value  of 
the  goods.  So  in  the  case  of  an  action 
against  a  carrier.  In  a  bond  the  ad  valorem 
duty  is  not  calculated  on  the  penalty,  but 
on  the  sum  secured.  So  in  the  case  of  a 
sum  secured  noMtne  pcnue  in  a  lease. 
Secondly,  as  to  arresting  the  judgment.  It 
is  said  that  the  stipulation  as  to  not  carry- 
ing on  the  business  is  a  stipulation  in 
restraint  of  trade.  That  cannot  be  said  aa 
reapects  the  distance  within  which  the 
business  is  prohibited  from  being  carried 
on,  as  that  is  a  reasonable  distance;  and 
with  respect  to  the  time,  Hitchcock  v.  Coker 
(3)  is  an  express  authority  that  the  circuro- 
stance  of  its  being  indefinite  is  no  objection. 

[Lord  Dknuam,  C.J. — ^According  to  the 
terms  of  the  agreement,  if  the  plaintiff's 
shop  were  shut  up,  still  the  defendant 
would  not  be  able  to  open  one.] 

Not  within  the  particular  distance  ;  and 
that  may  be  said  in  all  the  cases.  All  the 
early  anthorities  are  collected  in  Mitehel 
T.  Reynolds  (4). 

[Pattkson,  J. — For  anything  that  ap- 
pears, the  defendant's  lease  might  only 
have  two  or  three  years  to  run.] 

That  would  not  affect  the  legality  of  the 
agreement.  The  parting  with  the  house  is 
only  incidental  to  the  disposing  of  the 
business. 

Pearson,  in  support  of  the  rule. — This 
agreement  requires  a  stamp  within  55  Geo. 
3.  c.  184,  as  the  matter  thereof  is  of  the 
value  of  201.  The  test  of  the  value  is 
what  damages  a  jury  are  bound  to  give  for 
breach  of  it ;  and  the  authorities  shew 
that  in  such  a  case  as  this,  S0{.  would  be 
forfeited  if  the  agreement  were  broken— 
Kemble  ▼.  Farren{5),  Lowe  v.  Peers (6), 


(1)  2  Bos.  &  Pul.  150. 

(2)  5  Bine.  N.C.  S69;  a.  e.  9  Law  J.  Rep.  (k.b.) 
C.P.  67. 

(S)  6  Ad.&  EL  438;  s.e.  6  Uw  J.  Rep.  (k.8.) 
Ezcb.  266. 

(4)  IP.  Wms.  186. 

(5)  6  Biog.  141 ;  ■.  e.  7  Law  J.  Rep.  C.P.  2$8. 

(6)  4  Burr.  2225. 
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Leighion  ▼.  Wale$(y).  Here,  the  plain- 
tiff might  have  applied  for  a  new  trial,  on 
the  ground  that  71.  lOt.  damages  were 
given — Farrant  ▼.  Olmius(j&),  Denton  t. 
Jtiehmond(fi).  As  to  the  arrest  of  judg- 
ment: the  agreement  imposes  an  illegal 
restraint.  There  is  nothing  to  limit  it  to  any 
time  short  of  the  life  of  the  defendant.  This 
goes  farther  than  any  cases  yet  decided,  for 
the  house  might  be  pulled  down,  and  yet 
the  restraint  remain. 

Lord  Denman,  C.J. — I  am  of  opinion 
that  the  stamp  is  sufficient.  On  the  other 
point,  there  is  no  case  which  says  that  the 
restriction  is  illegal  during  the  whole  of  the 
life  of  the  party,  and  I  think  that,  conse- 
quently, the  business  might  be  sold  with 
this  condition. 

Pattbsom,  J. — I  am  of  the  same  opin- 
ion. First,  I  think  that  the  stamp  was 
sufficient;  and  supposing  the  cases  cited 
apply  at  all,  the  20{.  which  could  be  reco- 
vered is  not  the  subject-matter  of  the  con- 
tract, but  the  71.  10s.  paid  for  the  goodwill. 
With  respect  to  the  other  point,  die  limi- 
tation as  to  distance  is  sufficient,  although 
the  time  within  which  the  party  binds 
himself  not  to  carry  on  business,  may  be 
only  limited  by  the  duration  of  his  life. 

WiGUTHAN,  J.  concurred. 

Rule  diicharged. 
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WARDEKS  AND  OVERSEERS 
OF  BANOOR. 


1847 
Jan 
Feb 

Poor  Rate — Parochial  Assessment — 6  ^ 
7  Will.  4.  e.  96. — Order  of  Poor  Law  Com- 
missioners—  Guardians — Discretion  as  to 
Mode  of  raising  Funds — 4  ^  5  Will.  4.  c. 
76.  s.  105. — Certiorari. 

The  churchwardens  and  overseers  of  the 
parish  ofB.  represented,  through  the  guar- 
diane  of  the  Union  of  B.  (wUhin  which  the 
parish  was  included,)  to  the  Poor  Law  Com- 
missioners, that  a  survey  and  valnation  of 
the  rateable  property  in  the  pariah  was  ne- 

(7)  i  Mee.  &  Well.  £«£;  a.  o.  7  Liw  J.  B«p. 

(M.S.)  Ezch.  145. 

(8)  8  B.  &  Aid.  692. 

(9)  I  Cr.  &  M.  7S4 ;  a.  o.  2  Uw  J.Rep.  (ii.s.) 
Eieb.  269. 


cessary  under  6^7  Witt.  4.  c.  96.  s.  9. 
The  Commissioners,  under  that  statute,  di- 
rected a  survey  and  valuation,  and  ordered 
the  guardians  to  appoint  a  person  for  the 
purpose,  and  to  contract  with  and  pay  him  ; 
and  that  the  money  should  he  provided  for 
by  a  charge  on  the  poor-rates' of  the  parish, 
which  charge  should  contain  the  provision 
required  by  the  statute  for  payment  of  prin- 
cipal and  interest  in  five  years.  P.  una 
appointed  by  the  guardians,  and  the  work 
done  by  him  under  a  contract  entered  into 
with  them,  upon  which  he  sued  them  for 
non-payment.  The  guardians  made  several 
orders  on  the  officers  of  the  parish  of  B.  to 
provide  funds,  by  making  a  separate  rate 
for  the  required  sum.  On  a  mandamus  to 
enforce  obedience  to  Aese  orders, — 

Qusre — Whether  the  order  of  the  Poor 
Law  Commissioners  ought  not  to  have  been 
addressed  to  the  officers  of  the  parish,  from 
whom  the  representation  came,  and  not  to 
the  guardians  of  the  union. 

QoBere—also,  whether  the6^7  Will.  4. 
c.  96.  s.  3.  vests  the  disoretion  at  to  detev' 
mining  the  mode  of  raising  the  funds  in  the 
guardians  or  in  the  Poor  Law  Commitsionert ; 
but. 

Held,  that  supposing  the  guardians  to  have 
such  a  discretion,  yet  they  can  only  acquire 
it  in  consequence  of  a  direetion  from  the 
Poor  Law  Commissioners  to  them  to  provide 
for  payment  in  one  or  other  of  the  waya 
mentioned  in  the  ttakUe  ;  and  that  the  ordere 
of  the  guardians  were,  therefore,  bad,  a» 
being  unauthorized  by  the  Commissionert. 

Quaere —  Whether  orders  of  the  Poor  Late 
Commissioners,  bad  in  themselves,  must  be 
obeyed,  uniii  quashed  on  certiorari,  under 
4  4-5  Wm.  4.  e.  76.  s.  105. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  58.] 


1847 
Feb, 


47.     I 
.  10.  J 


THOKPaON    V,    PSITIT    AND 
ROBINS. 


Contract  —  Assignment  —  Fixtures  — 
Trespass — Damages, 

The  following  memorandum  was  j^en  hy 
S.  to  the  plaintiff: — "  In  coneideration  of 
W.  T.  (the  plaintiff)  diseounting  for  me  « 
bUl  of  exchange  for  801.,  payable  six  i 
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a|^  date,  I  have  this  day  depoiited  with 
kirn,  u  a  collateral  security  for  the  due  and 
ptmetual  payment  of  the  aforesaid  bill,  the 
leue  of  ny  house,  and  have  also  assigned  to 
Mm  the  whole  of  the  fixtures,  as  per  inven- 
tsry,  M  and  about  (Ac  said  house ;  and  in  the 
stent  of  the  said  bill  being  dishonoured  and 
rtmaming  unpaid  for  seven  days,  I  agree 
forthwith  to  execute  unto  the  said  W,  T.  a 
murtgage  of  all  my  estate  and  interest  in  the 
ssid  lease  for  repayment  of  the  principal 
and  istereH,  such  mortgage  to  contain  the 
wud  power  of  immediate  sale,  together  with 
the  several  fixtures  in  and  about  the  said 
premises  as  per  inventory,  such  lease  and 
fixtures  to  be  sold  by  auction  or  otherwise, 
sui  after  deducting  the  amount  of  the  mort- 
gage and  expenses,  the  balance  to  be  paid 
sser  to  me.   But  should  the  said  W.  T.  wish 
to  uU  the  fixtures  by  auction  or  otherwise, 
Isndertake  to  allow  him  to  do  so  on  the  said 
premses,  ssilhout  being  liable  to  any  action 
>f  trespass  or  otherwise.    And  I  further 
ndertake  to  pay  all  arrears  of  rent,  S^c, 
nitkin  three  calendar  months  less  fourteen 
degs  after  it  becomes  due,  and  in  cUfault  of 
»g  St  doing,  I  authorize  the  said  W.  T.  to 
wM  (he  said  lease  and  fixtures  on  the  pre- 
mises by  auction  or  otherwise,  without  my 
fira  executing  m  mortgage  of  the  same,  and 
to  apply  <A«  proceeds  thereof  to  the  payment 
»f  the  said  bill  and  expenses,  and  after  the 
sasu  shall  have  been  satisfied  to  pay  the 
belamee  to  me:"—Hdd,  to  operate  as  an 
abselmte  assignwunt  of  the  fixtures  to  the 
pleimiff. 

In  an  atUion  of  trespass  by  the  plaintiff 
agaiust  the  amgnee  of  S,  who  had  sold  the 
fixtsures  by  auction  separate  from  the  lease 
sfthe  house,  the  proper  damages  were  held 
te  be  the  value  of  the  fixtures  while  they 
remained  affixed  to  the  freehold. 

Trespass  against  the  defendant  Pettit, 
•n  aactioneer,  and  Rolnns,  vho  was  the 
••«%nee  of  one  Smith,  a  bankrupt,  for 
tddng  and  eanying  away  fixtures,  &c.,  of 
the  plaintiff. 

Pleas — Not  guilty ;  and  that  the  fixtures, 
4c.  were  not  the  property  of  the  plaintiff. 

At  the  trial,  before  Lord  Denman,  C.J., 
t*the  Sittings  at  Westminster,  after  Hila^ 
tenn,  1846,  it  appeared  that  Smith  being 
tenant  of  a  honse  and  premises  in  the 
Stand,  bad  signed  the  following  memo- 


randum:— "In  consideration  of  Mr.  W. 
Thompson,  of  &c.,  discounting  for  me  a  bill 
of  exchange  for  80^,  bearing  date  the  29th 
of  September  instant,  and  drawn  by  me 
upon  and  accepted  by  Mr.  James  King,  of 
&c.,  and  payable  to  my  order  at  six  months 
after  date,  I  have  this  day  deposited  with 
him,  as  a  collateral  security  for  the  due  and 
punctual  payment  of  the  aforesaid  bill  of 
exchange  the  lease  of  my  house  and  pre- 
mises, situate,  &c.,  and  also  have  assigned 
to  him  the  whole  of  the  fixtures,  as  per 
inventory,  in  and  about  the  said  honse  and 
premises;  and  in  the  event  of  the  said  bill 
of  exchange  being  dishonoured,  and  shall 
remain  unpaid  for  the  space  of  seven  days, 
I  then  for  myself,  my  executors,  and  admi- 
nistrators undertake  and  agree  forthwith 
to  execute  unto  the  said  W.  Thompson,  his 
executors   or  administrators,  a  good  and 
sufficient  mortgage  of  all  my  estate  and 
interest  in  and  to  the  aforesaid  lease,  for 
repayment  of  principal  and  interest;  such 
mortgage  to  contain  the  nsual  power  of 
immediate  sale,  together  with  the  several 
fixtures  in  and  about  the  said  premises,  as 
per  inventory  annexed,  such  lease  and  fix- 
tures to  be  sold  by  auction  or  otherwise, 
and  after  deducting  the  amount  of   the 
mortgage  and  all  expenses  wha'tsoever,  the 
balance  to  be  paid  over  to  me.    But  should 
the  said  W.  Thompson  wish  to  sell  the 
said  fixtures  by  auction  or  otherwise,  I  do 
hereby   undertake  to    allow   him    or  his 
agent  to  do  so  in  and  upon  the  said  premises, 
without  being  liable  to  any  action  or  actions 
of  trespass  or  otherwise.     And  I  further 
undertake  to   pay  all  costs,  charges,  and 
expenses  of  and  incident  to  the  payment  of 
the  said  bill  of  exchange  and  of  such  mort- 
gage ;    such  mortgage  to  be  prepared  by 
the  solicitor  of  the  said  W.  Thompson,  his 
executors  or  administrators.    And  I  further 
undertake  to  pay  all  arrears  of  rent,  rates, 
taxes  and  assessments  whatsoever,  within 
three  calendar  months,  less  fourteen  days, 
after  which  the  same  shall  have  become 
due;    and  in  de&ult  of  my  so  doing,  I 
hereby  authorize  the  said  W.  Thompson  to 
sell  the  said  lease  and  fixtures  on  the  pre- 
mises, by  auction   or  otherwise,   without 
my  first  executing  a  mortgage  of  the  same, 
and  to  apply  the  proceeds  thereof  to  the 
payment  of  the  said  bill  of  exchange,  and 
all  expenses ;  and  after  the  same  shc^l  have 
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been  satisBed,  to  pay  the  balance  over  to 
me.     As  witness  my  band,  this  30th  day  of 
September  1843."    An  inventory  of  the 
fixtures  was  made  out,  at  the  foot  of  which 
Smith  signed  a  receipt  for  801.,  as  the  ap- 
praised value  of  the  fixtures,  paid  to  him  by 
the  plaintiff  for  their  purchase.  The  receipt 
was  dated  October  the  Srd,  1843.     On  the 
4th  of  March  1 844,  Smith  was  adjudicated 
a  bankrupt,  up  to  which  time  he  had  con- 
tinued in  possession  of  the  premises  and 
fixtures;    and  on  the  29th  of  the  same 
month  the  defendant  Robins  was  appointed 
assignee,  under  whose  directions  the  defen- 
dant  Pettit,  on  the  30th  of  May  1844,  sold 
the  fixtures,  with  die  bankrupt's  stock  and 
effects,  by  auction,  on  the  premises,  for 
961. 16s.  It  appeared  that  80/.  was  the  value 
of  the  fixtures  between  an  incoming  and 
outgoing  tenant,  and  that  36L  IBs.  was  a 
&ir  price  for  them  if  sold  by  auction.     On 
the  27th  of  May  1844,  the  plaintiff  caused 
the  following  notice  to  be  served  on  the 
defendants  :—"  I  hereby  give  you,  and  each 
of  you,  notice  not  to  sell  or  diispose  of  any 
of  die  fixtures  in  and  about  the  house  and 
premises  No.  399,  Strand,  adverdsed  for 
sale  by  you,  the  same  having  been  mort- 
gaged to  me  under  an  agreement  bearing 
date   on   of  about  September  last    past. 
And  further  take  nodce,  that  in  the  event  of 
your  selling  or  in  any  way  disposing  of  the 
said  fixtures,  I  shall  forthwith  file  a  bill  in 
Chancery  for  a  specific  performance  of  the 
before-roendoned  agreement,  or  take  any 
other  such  steps  as  may  be  advised."   Upon 
these   facts,  it  was  agreed,  that  a  verdict 
should  be  taken  for  the  plaintiff  for  80{. 
damages,  with  leave  to  the  defendants  to 
move  to  set  aside  such  verdict,  and  to  have 
a  nonsuit  entered  instead,  or  to  reduce  the 
damages  to  S6l.  16$. 

Martin  having  obtained  a  rule  accord- 
ingly. 

Watson  and  Corrie  now  shewed  cauae.— 
First,  it  will  be  said  that  no  property  in 
the  fixtures  passed  from  the  bankrupt  to 
the  plaintiff.  But  the  effect  of  the  memo- 
randum was  to  assign  the  fixtures  abso- 
lutely, and  to  deposit  the  lease  as  a  secu- 
rity. The  words  which  follow  the  agree- 
ment to  execute  a  mortgage,  "  together 
with  the  several  fixtures  in  and  about  the 
premises  as  per  inventory  annexed,  such 
lease  and  fixtures  to  be  sold  by  auction  or 


otherwise,"  are  said  to  shew  that  it  waa 
only  contem{dated  to  give  the  plaintiff  aa 
equitable  interest  in  the  fixtures ;  but  the 
preceding  words,  "  I  have  assigned  to  him 
the  whole  of  the  fixtures,"  are  distinct; 
and  the  receipt  at  the  foot  of  the  inventory 
is  important  as  explaining  any  ambiguity. 
The  liberty  given  to  the  plamtiff  to  sell, 
without  being  liable  to  an  acdon,  is  conBis- 
trat;  for  he  had  a  tight  to  sell  the  fixturaa, 
but  not  on  the  premises.  The  memoran- 
dum absolutely  assigns  the  fixtures ;  what 
occurs  afterwards  is  in  the  nature  of  » 
defeasance.  Then,  secondly,  as  to  tlM 
damages.  The  value  of  the  fix  tares  is  80 J. 
on  the  premises ;  and  the  defendants  sever 
them,  and  daim  only  to  pay  die  value 
they  bring  at  an  aucdon.  Botfdell  v. 
M' Michael  (1)  shews  that  the  proper  mea- 
sure of  damages  is  the  value  of  the  fixtures 
while  affixed  to  the  freehold. 

Martin  and  Hoggins,  in  support  of  the 
rale.— The  question  turns  solely  upon  the 
terms  of  the  memorandum,  and  not  on  the 
inventory;  and  the  effect  is,  that  it  wu 
intended  by  the  parties  to  be,  not  a  sale, 
but  a  mere  pledge  of  the  fixtures,  which, 
as  well  as  the  lease,  were  only  liable  to  be 
sold  under  the  mortgage,  which  was  to  be 
executed  in  case  the  bill  was  unpaid  seven 
days  after  it  became  due.  No  absolute 
interest  in  the  fixtures,  therefore,  passed  to 
the  plaintiff.  As  to  the  damages,  the  true 
criterion  is,  what  was  the  plaintiff  deprived 
of?  Here  it  is  the  fixtures  aa  oliAttele, 
which  could  only  exist  when  severed  finse. 
the  house. 

[Patteson,  J. — The  plaintiff  was  not 
obliged  to  sever  the  fixtures.  He  might 
have  compelled  the  assignees  to  sell  the 
lease  with  the  fixtures.] 

[Erle,  J. — Suppose,  just  before  the 
assignees  were  going  to  sell  the  fixtures  for 
80/.,  a  third  party  had  come  and  seized 
them, — what  damages  ought  to  be  reco> 
vered?] 

That  does  not  affect  the  questicm,  wluck 
turns  upon  what  is  the  value  of  the  l^al 
right  of  the  plaintiff  in  the  fixtures. 

Lord  Denman,  C.J. — I  am  of  opinion 
that  this  is  an  absolute  assignment  of  tl»e 

(1)  1  Cr.  M.  &  R.  177;  s.  o.S  Law  J.  Rep.  C«.s.) 
EkcIi.M4.  ' 
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iixtara  to  the  plaintiC  The  terms  of  the 
nemonndum,  which  are  clear  to  this  efifect, 
IK  not  to  be  got  over  by  any  words  in  the 
tubteqnent  part,  which  are  not  repugnant 
to  what  is  previously  Btated.  Then  there 
it  no  presumption  that  the  fixtures  would 
be  told  separately  from  the  bouse. 

Pattesom,  J. — The  agreement  is  not 
Toy  dear ;  but  I  think  ^e  meaning  of  it 
it,  that  the  plaintiff  might  go  in  and  sell 
the  fixtures,  without  being  liable  to  an 
action  of  trespass  for  so  doing.  That  is 
uid  to  imply  that  he  has  only  an  equit- 
able, and  not  an  absolute,  interest  in  the 
fixtures,  and  that  we  cannot  look  at  mere 
equitable  rights ;  but  I  think  tbe  meaning 
(tf  the  whole  taken  together  was  to  pass  the 
fixtures  absolutely  to  the  plaintiff,  with  a 
light  to  sell  them  under  certain  circum- 
itaaces.  As  to  the  quantum  of  damages, 
if  the  lease  and  fixtures  had  been  sold  to- 
gether, as  tbey  might  have  been,  the  latter 
vonld  have  letch«l  more  ;  and  as  the  as- 
■gnees  have  chosen  to  separate  them,  they 
Buit  be  liable  for  the  full  value  of  the  fix- 
tares  while  tbey  remained  affixed  to  the 
honse. 

EtLB,  J.— I  think  this  amounts  to  an 
abiokte  assignment  of  the  fixtures,  and 
that  the  plaintiff  is  entitled  to  retain  the 
Terdiet.  As  to  the  other  point,  if  a  person 
nongfnlly  takes  the  diattels  of  another, 
he  ought  to  pay  for  damages  what  those 
battels  would  have  fetched  in  the  hands 
of  the  party  from  whom  they  were  taken, 
— Bot  the  sum  which  the  chattels  actually 
produced  after  they  were  so  taken. 

Rule  discharged. 


TUB  QUKEN  t>.  TUB  JUSTICES 
or  FUNT8UIRB. 


but  the  Sessions,  not  believing  that  slatemeiit, 
held  the  objection  good,  and  dismissed  the 
appeal.  A  mandawms  was  refused  because 
the  Justices  had  decided  on  a  question  of 
fact,  and  their  decision  was  therefore  final. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (k.s.)  M.C.  p.  55.] 


BuL  Cotnr. 

1M7 

Jaa.: 
Feb. 

Poor  Law — Appeal — Sessions. 

An  order  of  removal  was  directed  to  a 
parish  which  contained  several  townships, 
one  of  which  bore  the  same  name  as  the 
parish.  Theofficers  of  the  township  appealed 
against  the  order.  At  the  trial,  the  respon- 
dents took  a  preliminary  objection  that  the 
ekterchwardens  of  the  parish  should  have 
joined  in  the  appeal.  A  witness  stated, 
that  the  township  maintained  its  own  poor, 


1847.   \  ADDISON  AND  ANOTHER  V. 

Feb.  10.  /  GIBSON. 

Pleading — Variance  —  Covenant,  Abso- 
lute or  Alternative. 

The  declaration  stated  that  the  defendant 
covenanted  with  the  plaintifs  to  pay  a  cer- 
tain sum  of  money,  and  alleged  as  a  breach 
non-payment  thereof,  and  that  the  amount 
was  and  is  still  due  and  owing  from  the  de- 
fendant. Plea,  non  est  factum.  The  cove- 
nant given  in  evidence  was  that  defendant 
and  A.  and  B,  and  any  two  of  them,  did 
for  themselves  jointly,  and  each  of  them  for 
himself,  ^-c.  severally,  covenant  with  the 
plaintiffs  that  the  defendant,  A.  and  B,  or 
some  or  one  of  them,  would  pay  to  the  plain- 
tiffs a  certain  sum  of  money  on  a  day  named : 
^Held,  no  variance. 

Covenant.  The  declaration  stated,  that 
theretofore,  to  wit,  on  the  31st  of  March 
1840,  by  a  certain  indenture  made  be- 
tween Jane  Gibson  of  the  first  part,  Wfl- 
liam  Gibson  of  the  second  part,  the  defen- 
dant and  Laura  Jane  Gibson  of  the  third 
part,  and  the  plaintiffs  of  the  fourth  part, 
(profert)  the  defendant  did,  for  himself,  his 
heirs,  executors  and  administratore,  cove- 
nant with  tbe  plaintiffs,  their  heirs,  &C.,  in 
manner  following,  that  the  defendant,  his 
heirs,  &c.  would  or  should  pay  to  the  plain- 
tiffs, or  the  survivor  of  them,  his  executors, 
&c  the  sum  of  1,3881. 14«.  4i.  on  the  30th 
of  September  then  next,  and  until  payment 
thereof  interest  for  the  same  at  the  rate  of 
5/.  per  centum  per  annum,  by  equal  half- 
yearly  payments,  without  any  deduction 
whatsoever,  as  by  the  said  indenture,  refer- 
ence being  thereto  had,  will,  amongst  other 
things,  plainly  appear.  Breach,  that  al- 
though the  said  30th  of  September  in  the 
year  last  aforesaid  had  elapsed  long  before 
the  commencement  of  the  suit,  yet  tbe  de- 
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fendant  had  not  as  yet  paid  the  said  sum  of 
1,388/.  14s.  4d.,  or  any  part  thereof,  to  the 
plaintiffs  or  either  of  them,  but  so  to  do  had 
wholly  failed  and  made  default ;  and  that  a 
large  sum  of  money,  to  wit,  the  said  sum 
of  1,388/.  lis.  id.,  at  the  time  of  the  com- 
mencement of  this  suit,  was  and  still  is  due 
and  owing  from  the  defendant  to  the  plain- 
tiffs, contrary,  &c. 

Pleas — First,  non  est  factum  ;  second, 
that  the  indenture  in  the  declaration  men- 
tioned was  obtained  from  the  defendant  by 
fraud,  covin,  and  misrepresentation.  Issues 
thereon. 

This  action  was  tried,  before  Erie,  J.,  at 
the  Summer  Assizes  for  Bristol,  1845,  when 
no  evidence  was  given  in  support  of  the 
second  plea,  and  the  plaintiffs,  to  prove  the 
first  issue,  gave  in  evidence  the  indenture, 
dated  the  Slst  of  March  1840,  which  ap- 
peared to  be  made  between  Jane,  the  wUie 
of  W.  Gibson,  of  the  first  part,  the  said  W. 
Gibson  of  the  second  part,  the  defendant 
and  Laura  Jane  Gibson  of  the  third  part, 
and  the  plaintiffs  of  the  fourth  part;  and 
after  reciting  (inter  alia)  that  the  defendant 
and  Laura  Jane  Gibson  were  entitled  to  a 
reversionary  interest  in  certain  property 
expectant  on  the  death  of  Jane  Gibson, 
and  that  the  plaintiffs  had  lent  to  the 
said  Jane  Gibson  1,388/.  14s.  4d.,  it  con- 
tained a  conveyance  and  assignment  by 
Jane  GSibson,  the  defendant,  and  Laura  Jane 
Gibson,  to  the  plaintiffs,  by  way  of  mort- 
gage, to  secure  1,388/.  14«.  4d.,  with  in- 
terest. The  covenant  upon  which  the  ac- 
tion was  brought  was  as  follows : — "  And 
for  the  consideration  hereinbefore  contained 
the  said  W.  Gibson,  J.  R,  Gibson  (the  de- 
fendant) and  Laura  Jane  Gibson,  and  any 
two  of  them,  do  hereby,  for  themselves, 
their  heirs,  executors,  and  administrators, 
jointly,  and  each  of  them  doth  hereby  for 
himself  or  herself,  and  his  or  her  heirs, 
executors,  administrators,  severally  covenant 
with  the  said  J.  Addison  and  T.  Crich  (the 
plaintiffs),  their  heirs,  executors,  and  ad- 
ministrators, in  manner  following : — that 
the  said  W.  Gibson,  J.  R.  Gibson  (the  de- 
fendant), and  Laura  Jane  Gibson,  or  some 
or  one  of  them,  their  or  some  one  of  their 
heirs,  executors,  administrators,  or  assigns, 
will  or  shall  pay  to  the  said  J.  Addison  and 
T.  Crich  (the  plaintiffii)  or  the  SBTvivor  of 
them,  his  executors  or  administrators,  or 


their  or  his  assigns,  the  sum  of  1,388/.  14s. 
4d.  sterling,  on  the  30th  day  of  September 
next,  and,  until  payment  tiiereof^  interest 
for  die  same,  at  the  rate  of  5/.  per  cent, 
per  annum,  by  equal  half-yearly  payments, 
without  any  deduction  whatsoever."  It 
was  objected,  on  behalf  of  the  defendant, 
that  there  was  a  variance  between  the 
covenant  declared  on  and  that  contained  in 
the  deed,  as  the  latter  was  an  alternative 
and  not  an  absolute  covenant,  and  should 
have  been  declared  upon  accordingly ;  and 
that  by  this  form  of  declaration,  the  defen- 
dant was  precluded  from  pleading  payment 
by  either  of  the  other  two  covenantors,  W. 
Gibson  or  Laura  Jane  Gibson.  The  learaed 
Judge  overruled  the  objection,  but  reserved 
leave  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion 
that  the  covenant  proved  did  not  support 
the  declaration. 

A  rule  having  been  accordingly  obtained, 
Greenwood  now  shewed  cause.  -^  The 
covenant  was  a  several  one :  but  even 
if  it  were  joint,  the  objection  of  the  non- 
joinder of  other  defendants  can  only  be 
taken  by  plea  in  abatement — 1  Chitty  om 
Pleading,  43,  Mountstephen  v.  Brooke  (1), 
Cabell  V.  Faiyhan(2),  Cocks  v.  Brewer  (s), 
Whelpdale's  case  (4),  Co.  Litt.  283,  a, 
Eccleston  v.  Clipsham  (5).  It  is  said  the 
defendant  is  prejudiced  by  not  being  able 
to  plead  payment  by  either  of  the  co- co- 
venantors, but  he  might  have  pleaded  pay- 
ment by  himself,  and  given  in  evidence  a 
payment  by  the  co- covenantors — Beaumont 
v.  GreatheadiJSi),  where  Maule,  J.  says, 
that  payment  upon  a  note  which  was  joint 
and  several,  made  by  one  of  the  debtors  . 
alone,  was  made  in  discharge  of  each  debtor 
separately,  and  of  all  jointly,  and  might 
be  pleaded  as  a  payment  by  each.  Gyse  v. 
Ellis  {7)  is  to  the  same  effect.  It  is  not 
necessary  that  the  declaration  should  state 
that  the  other  co-covenantors  had  not  paid ; 
such  an  objection  would  equally  apply  to 
every  case  where  there  are  seveial  makers 

(1)  1  B.  &  Aid.  224. 
(3)  1  W.  Stand.  291,  d. 
(8)  11  Mm.  «c  Wels.  61 ;  s.o.  12  Uw  J.  Rep. 
(n.s.)  Ezch.  22S. 


(4)  B  Rep.  119. 
(6)  1  ■  ■        - 


Wms.  Saand.  154,  a. 

(6)  2  Com.  B.  Rep.  494 ;  s.  c.  15  Law  J.  Ran. 
(iiA)C.P.  130. 

(7)  1  Stft.  228. 
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of  a  note  or  acceptors  of  a  bill  of  exchange, 
tnd  in  bet  to  every  case  of  an  action  against 
one  of  lereral  partners,  where  the  practice 
i<  to  allege  a  promise  hy  the  defendant, 
widioot  t^ing  any  notice  of  the  other  joint 
eontnetors.  Bat  if  it  were  necessary  it  is 
tnbmitted  this  declaration  does  sufficiently 
litew  that  the  money  has  not,  in  &ct,  heen 
paid  by  any  of  the  co-covenantors,  as  it  is 
Mated  to  be  still  due  and  owing  from  the 
defendant  to  the  plaintiffs.  Trevor  v.  Nurse 
(8)  is  decisive  as  to  this.  There,  in  an 
action  of  covenant  against  the  administrator 
of  Nnrse,  and  Seal  the  surviving  lessee  on 
a  lease  to  three,  brought  after  the  death 
of  Wing  and  Nurse,  and  the  breach  is 
awgned  in  arrears  of  rent  after  the  death 
of  Wing,  averring  that  neither  the  adminis- 
trator of  Nurse  nor  Seal  the  surviving  lessee 
liad  paid,  not  saying  that  the  executor  or 
administrator  of  Wing  had  not  paid,  for 
wfaidi  cause  the  defendant  demurred,  the 
covenant  being  joint  and  several ;  but,  per 
Cwriam,  the  averment  is  good  enough, 
especially  the  rent  being  said  "adhuc  A 
retro,"  and  one  of  the  lessees  dead  before 
not  in  arresT,  and  the  executor  or  adminis- 
trator of  the  others  need  not  be  sued  but  at 
deetion.  Judgment  pro  plaintiff.  In  Mid- 
ikUm  V.  San^ord(9),  the  converse  objec- 
tion to  the  present  was  taken.  The  decla- 
ration stated  the  bond  to  have  been  executed 
jointly  by  the  defendant  and  two  others, 
and  ma  est  faetum  was  pleaded.  The  evi- 
dence shewed  an  execution  by  defendant 
akme  of  a  joint  and  several  bond ;  and  on 
its  bemg  objected  that  this  was  a  variance, 
Danpier,  J.  said,  "If  the  objection  was 
veil  founded,  in  declaring  separately  against 
one  obligor  npon  a  joint  and  several  bond, 
it  wonid  be  necessary  to  allege  it  to  be  joint 
at  well  as  several,  which  is  contrary  to  the 
established  practice  of  pleading."  In  Abbot 
V.  Smith  (10),  De  Grey,  C.J.  says,  "  If 
•M  est  factum  is  pleaded  to  an  action 
broa^t  gainst  one  obligor,  proof  of  a  joint 
oUigor  does  not  vitiate  the  action;"  for 
wUdi  he  cites  Whelpdak's  case,  Stead  v. 
AfsM  (11),  and  other  oases.  (He  was  then 
•topped.) 
BtM,  Teprett,  and  Hawkins,  in  support 

(8)  2  Keb.  44. 

(9)  4  Campb.  S4. 

(10)  2  W.  Black.  947. 

(11)  Cro.Jae.  152. 


of  the  rule. — It  is  not  disputed  that  the 
defendant  can  be  sued  separately  on  this 
covenant:  the  only  question  is,  whether 
the  covenant  being  that  the  defendant  or 
two  others  will  pay,  it  is  correct  to  declare 
upon  it  as  a  covenant  that  the  defendant 
will  pay  absolutely.  No  doubt  it  is  suffi- 
cient to  state  a  covenant  according  to  its 
legal  effect.  In  Gilhw  v.  LiUie{\i)  the 
alternative  form  was  adopted  in  the  declara- 
tion. If  that  had  been  done  here,  in  stating 
the  covenant,  then  the  breach  as  laid  would 
not  have  been  supported :  this  shews  that 
the  present  mode  of  declaring  does  not  state 
the  covenant  according  to  its  legal  effect. 
Again,  another  test  is  derived  from  the 
rules  applicable  to  debt  on  a  covenant, 
which  may  be  maintained  on  an  absolute 
covenant  by  defendant  to  pay  a  debt  due 
from  a  third  party — Evans  v.  /one*  (13), 
Sisony.  Kidman  (14).  Therefore  debt  might 
have  been  maintained  upon  the  covenant  as 
laid  in  this  declaration.  But,  according  to 
Harrison  v.  Matthews {\h),  debt  could  not 
be  maintained  on  a  covenant  by  defendant, 
that  he.  A,  B  and  C,  or  one  of  them,  would 
pay  a  sum  of  money.  That  case  is  directly 
in  point  here,  as  it  cannot  be  assumed  that 
this  deed  was  executed  by  any  of  the  other 
covenantors  besides  the  defendant — Lilley 
V.  Hedges{\6). 

[Patteson,  J. — That  part  of  the  judg- 
ment in  Harrison  v.  Matthews  which  says, 
that  a  covenant  by  defendant  that  he  or 
J.  S.  would  pay,  is  equivalent  to  a  covenant 
by  defendant  to  pay  if  J.  S.  does  not,  cannot 
be  supported ;  for  in  the  former  case  an 
action  could  be  maintained  against  the  de- 
fendant in  the  first  instance,  but,  in  the  latter 
case,  not  till  after  default  made  by  J.  S.] 

It  is  difficult  to  say,  that  if  payment  were 
made  by  either  W.  Gibson  or  Laura  Jane 
Gibson,  on  their  own  account,  it  could  be 
pleaded  as  a  payment  by  the  defendant. 

Lord  Denman,  C.J. — The  authorities 
cited  by  Mr.  Greenwood  are  quite  conclusive. 

(12)  1  Bing.  N.C.  695 ;  a.o.  4  Uw  J.  Rep.  (hj.) 
C.P.  222. 

(is)  5'  Mee.  &  Wels.  295 ;  «.  c  8  Uw  J.  Rep. 
(n.8.)  Exch.  257.  .  „      y 

(14)  1D0W1.M.8.498J  ».o.llUwJ.Rep.(M.8.) 
C.P.  100.  ,  „      ,      . 

(16)  I  Dowl.  11.8. 318 ;  ».o.  12  Uw  J.  R«p.  (ms.) 
Exch.  30. 

(16)  1  Stra.  553. 
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COURT  OF  QUEEN'S  BENCH : 


Patteson,  J.  concurred. 

Erle,  J. — According  to  Harrison  v. 
Matthetes,  the  l^al  e^ct  is,  that  this  is 
a  covenant  by  the  defendant  and  the  two 
other  persons  to  pay  the  money ;  and  that 
an  action  of  debt  would  lie  against  them 
all,  and  against  one  if  he  did  not  plead  in 
abatement. 

Rule  discharged. 


Bail  Coort.  "J 

1847.  >       JAMES  V,  BROOK. 

Feb.  1,  26.  3 

Costs  of  Cause — Several  Issues. 

In  an  action  for  slander,  where  the  de- 
claration contained  three  counts,  the  defen- 
dant pleaded  the  general  issue  to  the  ahole, 
and  a  special  plea  of  justification  to  each 
count ;  the  plaintiff  recovered  a  verdict  on 
the  general  issue  on  the  third  count,  and  on 
all  the  special  issues,  and  the  defendant  got  a 
verdict  on  the  general  issues  on  the  first  and 
second  counts.  The  judgment  for  the  plain- 
tiff on  the  third  count  was  arrested.  The 
Master  taxed  the  general  costs  of  the  cause 
for  the  defendant.  On  a  motion  for  a  reviete 
qf  the  taxation,  held,  that  the  defendant  was 
entitled,  under  the  rules  of  Hilarg  term 
2  Will.  4.  and  Hilary  term  4  WtU.  4,  only 
to  the  costs  of  the  issues  found  for  him,  and 
not  to  the  general  costs  of  the  cause. 

Case  for  slander.  The  declaration  con- 
tuned  three  counts.  The  defendant  plead- 
ed not  guilty  as  to  all  the  counts,  and  a 
special  plea  of  justification  to  each  count. 
The  defendant  replied  de  injurid  to  the 
special  pleas,  and  took  issue  on  the  plea  of 
the  general  issue. 

At  the  trial,  at  the  Yorkshire  Spring 
Assizes,  1845,  the  jury  found  a  verdict  for 
the  plaintiff  on  the  issue  raised  by  the  plea 
of  the  general  issue  as  to  the  third  count  of 
the  declaration,  with  150;.  damages,  and 
also  on  all  the  issues  raised  by  the  pleas  of 
justification  ;  and  they  found  for  the  defen- 
dant on  the  issues  raised  by  the  general 
issue  as  to  the  first  and  second  counts. 
The  judgment  for  the  plaintifi;  on  the  third 
count  of  the  declaration,  was  afterwards 
(22nd  of  May  1846)  arrested. 

At  the  taxation  of  costs,  before  the  Mas- 
ter, it  was   contended,   on  behalf  of  the 


plaintlfT,  that  nddier  party  was  entitled  to 
the  genera]  costs  c£  the  cause,  and  that  th« 
plaintiff  was  entitled  to  tiie  coats  of  the 
issues  raised  by  the  pleas  of  jnatificatioB. 
On  behalf  of  the  defendant  it  was  eoiw 
tended,  that  he  was  entitled  to  the  general 
costs  of  the  cause,  as  well  as  to  his  oosts  <mi 
the  general  issues  as  to  the  first  and  seeond 
counts.  The  Master  allowed  the  plaintiff 
his  costs  only  on  the  issues  raised  by  the 
special  pleas,  and  gave  the  defendant  the 
general  costs  of  the  cause,  as  well  as  his 
costs  on  the  general  issue  as  to  the  firat 
and  second  counts. 

H.  Hill  having  (16th  of  January  1847) 
obtained  a  rule  nisi  for  a  review  of  the 
taxation, 

Hoggins  ( 1  st  of  February)  shewed  canse.— 
The  only  question  is,  whether  the  defendant 
is  entitled  to  the  general  costs  of  the  cause. 
The  defendant  has  got  the  postea,  and  he 
contends  that,  on  producing  it,  he  is  en- 
titled to  the  costs  of  the  cause.  The  plain- 
tiff does  not  contend  that  he  is  entitled  to 
them,  but  denies  that  the  defendant  is. 
There  is  no  rule  on  the  subject,  but,  ac- 
cording to  practice,  the  one  party  or  dte 
other  is  entitled  to  the  general  costs.  The 
defendant  has  succeeded  on  the  two  causes 
of  action  on  which  the  plaintiff's  complaint 
was  good  in  law,  and  the  plaintiff  has  suc- 
ceeded only  upon  a  complaint  which  the 
Court  has  held  not  to  be  sufficient  in  law. 
The  parties  are,  therefore,  in  the  same  po- 
sition as  if  that  cause  of  action  was  en- 
tirely struck  out.  The  only  two  causes  of 
action  which  the  plaintiff  had  a  right  to 
carry  to  trial  were  those  on  which  the  defen- 
dant has  succeeded. 

[Erle,  J.— The  strength  of  Mr.  Hill's 
case  appeared  to  lie  in  this,  that  before  the 
rule  giving  costs  to  defendants,  defen> 
dants  would  have  had  no  costs.  In  a  case 
like  this,  before  the  rules,  the  defendant 
would  at  first  have  been  entitled  to  no 
costs  ;  and  afterwards,  when  the  judgement 
was  arrested,  the  plaintiff  would  have  been 
entitied  to  no  costs.  Now  the  rule  doea 
not  give  the  general  costs  of  the  cause  to 
defendants.] 

The  plaintiff  had  two  good  grounds  of 
complaint.  On  those  the  defendant  is  en- 
titied to  his  costs ;  and  on  the  third,  whicK 
has  been  held  bad,  neither  party  is  entitied 
to  costs.     The  result  is,  that  the  defendant 


Digitized  by 


Google 


HILARY  TERM,  1847. 


169 


ii  praooonced  not  guSty,  and  gets  the  pos- 
(m.  "nie  defendant  then  says,  "  On  the 
whole  leoord  I  have  succeeded ;  you  take 
nothing,  and  I  am,  therefore,  entitled  to 
dw  geaaral  costs." 

[Bblx,  J. — Suppose  a  writ  of  error  were 
kougfat,  and  the  arrest  of  judgment  were 
RTOted,  would  it  be  necessary  for  the  de- 
iMdBnt  to  r^nd  ?] 

I  spptdiend  that  it  would. 

U.  Hill,  in  support  of  the  rule. — There 
being  no  authority  on  this  point,  it  is  ne- 
etMsry  to  refer  to  principles.  The  rule 
Ha.  2WiU.4.  reg.  1.  s.  74.  deprives  the 
;bmtiff  of  coats  on  the  issues  upon  which 
be  does  not  succeed,  and  directs  the  defen- 
dsot's  costs  to  be  deducted  from  the  plain- 
tiff's; and  the  rule  Hil.  4  Will.  4.  reg.  7. 
oden  when  either  party  sets  up  more  than 
oae  sabject  of  complaint  or  defence,  and 
docs  not  establish  more  than  one  at  the 
trill,  that  a  verdict  and  judgment  shall 
psM  tgainst  him  in  respect  of  those  subjects 
00  which  he  faOs,  and  that  he  shall  be 
lisble  to  the  other  party  for  the  costs. 
Tbose  rules  nlate  simply  to  the  costs  of 
ismes.  Here  the  defendant  is  entitled  to 
the  foil  costs  of  the  issues  found  for  him, 
and  the  piainUff  to  the  costs  of  the  issues  on 
the  pleas  of  justification  found  for  him.  What 
is  there  to  shew  that  the  general  costs  of  the 
esnte  aie  indnded  in  the  two  issues  on  which 
the  defendant  has  succeeded,  and  have  no 
letnence  to  the  count  on  which  the  judgment 
was  arrested  t  When  judgment  is  arrested, 
ao  judgment  is  g^ven  in  fevour  of  either 
party  (1).  The  defendant  asks  to  be  put 
in  the  pontion  of  a  person  who  has  demur- 
red, and  has  got  judgment  on  demurrer. 
Hm  Statute  of  Gloucester,  6  Bdw.  1.  c.  1, 
itst  gave  coats  to  plaintifis  recovering  judg- 
aaent.  The  sUtute  of  28  Hen.  8.  c.  15. 
is  the  first  which  gives  costs  to  a  de- 
fcndant  where  the  plaintiff'  has  been  non- 
anited,   or  a  verdict   has  passed  against 

<1 )  Ae  fcrm  of  the  entry  of  armt  of  judgment 
tat  the  JBWifficiency  of  a  declaration  given  in  'ndtTi 
_Ana^  8tb  edit  p.  332,  i>  as  foUowa : — "  Becaute 
it  Kpptan  to  the  Court  of  our  said  Lady  the  Queen, 
Mnre  faatietf  now  here,  that  the  writ  and  declara- 
lioa  an  not  mfficient  in  law  for  the  said  A.  B.  to 
iMint»in  hit  aforesaid  action  thereof  against  the 
"U  C.  D. ;  therefore,  oailttiit;  to gnt  judgment  upon 
Ar  wndie/  tftmaid,  it  is  told  to  the  parties  afore- 
bj  the  said  Court  here  that  they  go  thereof 
:  da^." 

New  SaaiBs,  XVI.— aB. 


him.  According  to  the  authorities,  the 
latter  statute  applied  only  when  the  plain- 
tiff failed  on  all  the  causes  of  action  ;  and 
the  defendant  was  entitled  to  no  costs  if  the 
plaintiff  succeeded  on  any  cause  of  acUon 
till  the  rule  of  2  Will.  4.  The  case  of 
Norris  v.  Waldron  (2)  is  the  leading  case 
on  this  point.  The  action  was  in  trespass, 
and  the  declaration  contained  five  counts. 
The  plaintiff  had  a  verdict  on  two  counts, 
and  the  defendant  on  three.  It  was  held, 
without  distinguishing  whether  the  counts 
related  to  the  same  or  to  different  matters, 
that  the  plaintiff,  having  succeeded  on  one 
count,  was  entitled,  by  the  Statute  of 
Gloucester,  to  the  entire  costs.  In  that 
case  Mr.  J.  Blackstone  cited  Lloi/d  v.  Day 
(3).  There  were  two  counts  there  for  dif- 
ferent trespasses,  and  there  were  several 
pleas  of  justification.  All  the  issues  were 
found  for  the  defendant,  except  one,  upon 
a  new  assignment,  which  was  found  for  the 
plaintiff,  with  Id.  damages;  and  it  was 
held,  that  the  defendant  was  not  entitled  to 
any  costs.  A  difference  having  arisen  be- 
tween the  practice  of  the  Court  of  Queen's 
Bench  and  that  of  the  Common  Pleas  in 
this  respect,  the  result  was  the  general  rule 
of  2  WUl.  4,  which  deprived  the  plaintiff"  of 
the  costs  of  the  issues  on  which  he  did  not 
succeed,  and  directed  that  the  defendant's 
costs  should  be  deducted.  But  neither  that 
rule  nor  the  rule  of  4  Will,  4.  gave  the 
defendant  general  costs.  Under  these  rules, 
the  defendant  is  entitled  to  the  costs  of  the 
issues  found  for  him,  and  no  more. 

Cur.  adv.  vult. 

WiGHTMAN,  J.  (Feb.  25)  delivered  the 
judgment  of  Erie,  J. — In  this  action,  which 
was  for  defamation,  the  declaration  con- 
tained three  counts ;  and  at  the  trial,  the 
verdict  was  for  the  defendant  on  two  counts, 
and  for  the  plaintiff  on  the  third.  The 
judgment  upon  the  third  count  was  after- 
wards arrested.  The  postea  was  given  to 
the  defendant,  and  the  Master  taxed  the 
costs  of  the  cause  to  him.  A  rule  niti  for 
a  review  of  the  taxation  was  subsequently 
obtained  ;  and  I  am  of  opinion  that  it  should 
be  made  absolute,  on  die  ground  that  the 
defendant  is  only  entitled  to  the  costs  of 

(2)  2  W.  Black.  1199. 

(3)  Barnes,  149. 
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those  issues  which  were  found  for  him. 
Before  the  statute  of  23  Hen.  8.  the  defen- 
dant was  not  entitled  to  any  costs.  By 
that  statute,  and  the  4  Jac.  1.  c.  3,  the 
defendant  was  entitled  to  costs  in  case  the 
plaintiff  was  nonsuited,  or  a  verdict  found 
against  him.  Those  statutes  gave  the 
defendant  no  right  to  costs  where  the  ver- 
dict was  in  part  for  the  plainUff.  By  the 
8  &  9  Will.  3.  c.  11.  8.  2,  the  defendant 
became  entitled  to  costs  if  he  obtained  judg- 
ment on  demurrer,  but  that  has  no  applica- 
tion here :  therefore,  until  the  rules  of  Hil. 
term  2  Will.  4.  and  Hil.  term  4  Will.  4,  the 
defendant  in  such  a  case  as  this  was  not 
entitled  to  any  costs.  Those  rules,  as  it 
appears  to  me,  give  him  only  the  costs  of 
the  issues  found  for  him.  By  the  rule  Hil. 
term  2  Will.  4.  r.  1.  s.  74,  the  plaintiff's 
costs  upon  issues  on  which  he  has  not  suc- 
ceeded are  taken  away,  and  the  costs  of  the 
issues  found  for  the  defendant  are  directed 
to  be  deducted  from  the  plaintiff's  costs. 
Under  this  rule,  the  plaintiff  cannot  claim 
the  costs  of  the  cause.  The  rule  Hil.  term 
4  Will.  4.  r.  7.  directs  that,  in  the  case  of 
several  issues,  a  verdict  and  judgment  shall 
pass  at  the  trial  against  either  party  in 
respect  of  the  issues  which  he  has  failed  to 
establish,  and  that  he  shall  be  liable  to  the 
other  party  in  respect  of  all  costs  occasioned 
by  such  issues.  Under  this  rule,  the  de- 
fendant can  only  claim  the  costs  of  the 
issues  found  for  him  at  the  trial.  The  taxa- 
tion should,  therefore,  be  reviewed  on  that 
principle. 

Rule  absolute. 


,26./ 


DAMBRELL  V.   PROTUKEOB  AND 
OTHEB8. 


1847 

Feb.  3 

Copyhold — Heriot —  Custom — Evidence 
— Presentment. 

A  heriot  may  he  due  by  custom  on  the 
death  of  a  tenant  of  free  lands  of  a  manor 
held  in  fee  simple. 

In  order  to  prove  such  a  custom,  evidence 
of  presentments  and  payment  of  heriots  in 
respect  of  other  lands  in  the  same  manor  was 
admitted. 

Trover  for  a  colt  and  other  beasts. 
Pleas,  not  guilty  ;  and  that  plaintiff  was 
not  possessed.     Issues  thereon. 


The  cauae  was  tried,  at  the  Exeter  Sum- 
mer Assises,  1845,  before  Erie,  J.,  when  it 
appeared  that  the  plaintiff  was  lord  of  tb« 
manor  of  SouUitawton,  otherwise  Itton,  in 
the  county  of  Devon,  and  that  ^e  action 
was  brought  to  recover  the  value  of  six 
heriots,  claimed  by  the  plaintiff^  as  due  to 
him  by  custom,  on  the  death  of  a  tenant  ia 
fee  of  six  firee  tenements  of  the  mamw,  of 
whom  the  defendants  were  executors.     In 
order  to  prove  the  custom,  the  plaintiff  gave 
in  evidence  presentments  of  the  deaUi  of 
tenants  of  other  free  tenements  of  the  manor 
as  well  as  of  the  tenements  in  question ;  and 
that  a  heriot  was  thereupon  claimed  and 
paid  for  each  tenement,  and  also  oral  evi- 
dence of  reputation  of  the  existence  of  such 
a  custom  within  the  manor.   On  the  part  of 
the  defendants  any  evidence  as  to  payment 
of  heriots,  in  respect  of  other  tenements, 
besides  those  in  question,  was  objected  to  ; 
but  the  objection   was    overruled.      The 
counsel  for  the  defendants  contended,  that 
this  being  the  case  of  a  freehold  tenant  in 
fee  simple,  the  claim  could  not  be  sap- 
ported  as  a  custom,  but  that  it  must  be 
a  heriot  service,  which  was  part  of  th« 
tenure,  depending  upon  an  original  leaer- 
vation,  and  not  on  custom,  and  that  a 
heriot  service  was  not  supported  by  Xba 
proof  given  on  the  trial.  The  learned  Judge 
left  it  to  the  jury  to  say  whether,  from  time 
immemorial,  the  lord  had  exercised  the  right 
of  taking  a  heriot  on  the  death  of  the  tenant 
for  each  tenement,  and  told  them,  that  in 
considering  an  immonorial  right,  it  was 
very  important  to  see  what  the  usage  was 
in  modem  times ;  and  he  read  to  them  the 
evidence  as  to   the  other  tenants  of  the 
manor,  statihg  that  the  presentments  were 
very  important,  as  being  made  by  parties 
who  had  interests  adverse  to  the  lord.    The 
jury  found  their  verdict  for  the  plainti£^ 
wiUi   134i.   damages.      A  rule  nisi  was^ 
in  the  following  term,   obtained,  calling 
upon  the  plaintiff  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  ground 
that  this  evidence  ought  not  to  have  been 
admitted,  and  also  that  the  Judge  misdi- 
rected the  jury  in  leaving  the  question  to 
them  whether  there  was  a  custom  to  pay  a 
heriot  for  each  tenement ;  against  which. 

Greenwood  shewed  cause. — It  will  be 
contended,  on  the  other  side,  that  a  cltum 
of  heriot  custom  does  not  attach  to  freehold. 
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(enemeBta  held  in  fee  ample,  but  only  to 
copyholds :  this,  however,  is  not  borne  oat 
hj  the  anthorities.  Blaekstone,  2  Com. 
p.  434,  sajs,  "  M)  heriot  may  also  appertain 
to  free  land  that  is  held  by  service  and  suit 
of  court,  in  which  case  it  is  most  commonly 
t  copyhold  enfiandiiaed,  wherenpon  the 
iwriot  is  still  due  by  custom ;"  and  be  cites 
BraetM,  lib.  2.  c.  96,  "  Est  quidem  alia 

pnettatio  qns  nominator  heriettnm, 

nbi  tenena  liber  vel  servns  in  morte  sua 
donummi  snum  de  quo  tenuerit  respioit  de 
Beliori  averio  sno  vel  de  secundo  meliori 
Mcondom  diveTsam  looorum  consuetudi- 
nem."  2  Watk.  Copyhold,  p.  132,  is  to 
the  nne  effect.  In  2  Wnu.  Saund.  168,  a, 
it  ii  said  that  a  heriot  due  by  custom  may 
be  payable  on  the  death  of  every  tenant  of 
tn  estate  of  inheritance,  or  for  life  or  years, 
far  which  21  H.  7,  13  St  15,  Keilw.  80, 
•nd  other  authorities  are  cited.  In  the 
«nie  note  reference  is  made  to  Co.  Entr. 
61S,  a,  where  there  is  an  avowry  for  heriot- 
eastom,  the  land  being  stated  to  be  held  by 
the  tenant,  m  dominieo  sua  ut  defeodo,  and  the 
daim  is,  that  the  lords  h<^>ere  consueperunt 
fott  mortem  dtjiulibet  tenenti*  obeuntit .... 
«ptimmm  animal,  J^c,  nomine  herietti  eustu- 
lom;  and,  in  Baldwin  v.  Noakt{l),  no 
doabt  is  r^dsed  as  to  a  tenant  in  fee  being 
liable  to  heriot  custom.  Syliard^s  ease  (2) 
i*  no  aniliority  that  these  beriots  are  con- 
fined to  copyholds :  this  point  was  not  raised 
in  jtUmyton  v.  Lipteomb  (3). 

Kinglake,  Serj.,  and  M.  Smith,  in  sup- 
port of  the  mle.— These  being  freehold 
lands,  held  in  fee,  the  claim  must  be  for  a 
heriot  service,  and  not  for  a  heriot  custom. 
Heriot  service  is  part  of  the  tenure,  and, 
consequently,  cannot  have  been  reserved 
■nee  dte  statute  of  Quia  empiores,  except  as 
a  rent,  test  which  there  may  be  a  distress, 
bat  not  a  seisore.  The  proof,  therefore, 
given  at  the  trial,  was  quite  inapplicable  to 
the  ease,  and  Uie  Judge  was  wrong  in 
directing  the  jury  that  there  could  be  a 
cwtom.  In  Ed/wards  v.  Moseley  (4),  the 
Cwirt  aay,  "  heriots  are  services,  and  part 
of  die  tenure ;  and  since  the  statute  of 
Qnia  emptora  tetrarum,  no  tenures  can  be 

(1)  S  Lotw.  1810. 

(2)  1  BulMr.  101. 

(<)  I  Q.  B.  Rep.  776 ;  s.  c  10  Law  J.  Rep.  (n.s.) 

aB.uo. 

(«)  WiUm,  192. 


created  or  heriots  reserved."  It  is  not  argued 
that  customary  heriots  may  not  exist  in 
freehold  estates,  but  only  that  a  tenant  in 
fee  holding  by  tenure,  the  heriot  due  from 
him  is  a  service  and  part  of  the  tenure. — 
"  Where  tenant  in  fee  holds  by  heriot  ser- 
vice, such  service  is  incident  to  the  tenure" 
—3  Salk.  332, '  Suit  of  Court  and  Services,' 
sect.  3.  So  Scriven  on  Copyholds,  370: 
"  Heriot  service,  being  a  reservation  by  the 
lord,  upon  his  feudal  donation,  and  arising 
from  the  tenure  between  the  lord  and  tenant, 
is  in  the  nature  of  a  rent."  A  heriot  reserved 
between  landlord  and  tenant  in  fee  would 
always  be  in  existence  as  part  of  the  tenure ; 
but,  in  the  case  of  a  reservation  upon  an 
estate  for  life  or  years,  the' tenure  would 
cease  on  the  determination  of  the  particular 
estate,  and  the  right  could  only  be  supported 
as  a  custom.  In  Kitchen  on  Courts  Leete, 
tit.  '  Hariot,'  it  is  said,  "  Est  proprement 
hariot  custome  apres  le  mort  del  tenant  pur 
vie :  8  Hen.  7.  p.  1 1 ,"  and  "Daver  hariot  post 
mortem  le  t'  pur  vie  est  hariot  custome,  car 
hariot  service  est  puis  le  mort  del  t'  in  fee : 
21  Hen.  7.  tit.  .5.  Br."  So  Com.  Dig.  tit. 
'  Copyhold,'  (K)  19,  "  Heriot-service  is  due 
only  upon  the  death  of  tenant  in  fee."  The 
expression  in  Com.  Dig,  tit.  'Copyhold,' 
(K)  23,  "  So  a  heriot  may  be  due  by  the 
custom  of  a  manor  upon  the  death  of  every 
tenant  of  an  estate  of  inheritance,"  seems  to 
have  been  applied  to  the  case  of  a  fee  simple  ; 
but,  on  reference  to  Kitchen,  p.  1 35,  a,  which 
is  there  cited,  it  will  be  seen  that  he  speaks 
merely  of  an  estate  of  inheritance  in  copy- 
holds. 

[Erle,  J. — Is  that  a  correct  expres- 
sion ?] 

In  Com.  Dig.  •  Copyhold,' (C)  7,  "the 
lord  may  grant  a  copyhold  to  hold  to  a  man 
and  his  heirs  in  fee  simple,"  citing  LiU. 
sec.  73.  There  can  be  no  customary  pay- 
ments from  tenant  in  fee  simple  to  the  loi^, 
for  by  the  creation  of  tenure  all  the  customs 
become  services. 

[Erle,  J. — May  not  copyhold  land  have 
been  enfranchised,  prior  to  the  statute  of 
Quia  emptores,  to  be  held  subject  to  the 
customs  existing  before  ?] 

Upon  enfranchisement  the  ancient  services 
are  all  gone — Doe  d.  Reag  v.  Huntington  (5). 
In  the  passage  from  Bracton,  "  liber"  is 

(5)  4  East,  271. 
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used  merely  to  designate  the  status  of  the 
person.  Then,  as  to  the  evidence  of  pay- 
ment of  heriots  in  respect  of  and  present- 
ments as  to  other  tenements  of  the  manor, 
it  is  submitted  it  was  improperly  received, 
Rowe  V.  Brenion  (6),  where  a  general 
custom  was  held  admissible  in  evidence, 
went  on  a  different  principle  ;  for  there  it 
was  admitted  that  all  the  manors  were  held 
by  one  uniform  tenure,  and  that  what  took 
place  in  regard  to  one  was  evidence  as  to 
the  others.  This  is  explained  in  The  Mar- 
quit  of  Anglesey  v.  Lord  Hatkerton  (7), 
and  Somertei  v.  franee  (8),  Here  there 
was  no  peculiarity  or  identity  of  tenure 
shewn  to  exist  among  the  different  tene- 
ments. But  if  admissible,  this  evidence  is 
mere  reputation,  and  cannot  be  admitted  to 
prove  any  particular  fact — 1  Phill.  Evid. 
245,  6,  where  the  cases  are  collected,  and 
the  ruling  of  Macdonald,  C.B.  in  Harwood 
T.  Sims  (9). 

[Lord  Denman,  C.J. — Are  not  the  pre- 
sentments facts  done  in  the  course  of  the 
payment,  and  founding  the  right  to  claim 
payment  ?  They  seem  to  me  to  be  essential 
facts  to  prove  the  custom.] 

Cur.  adv.  vult. 

Lord  Denman,  C.J.  (Feb.  25,)  delivered 
judgment. — In  this  action  of  trover,  th« 
right  of  the  plaintiff  to  take  certain  beasts 
for  heriots  was  denied  by  the  plea  of  not 
possessed.  The  heriots  were  claimed  in 
respect  of  free  tenements  in  the  manor  of 
South  Tawton,  held  of  the  lord  of  the 
manor  in  fee  simple,  of  which  the  tenant 
had  died  seised.  Evidence  was  given  of 
the  exercise  of  the  right  in  respect  of  other 
tenements  within  the  manor,  as  well  as  in 
respect  of  the  tenements  in  question,  and 
also  of  reputation  of  a  castom  in  the  manor 
for  the  lord  to  have  a  heriot  on  the  death  of 
a  free  tenant  in  fee.  The  defendants  objected 
to  the  reception  of  this  evidence,  on  the 
ground  that  a  right  to  a  heriot  in  respect  of 
a  free  tenement  held  in  fee  simple,  must  be 
derived  from  tenure,  and  cannot  be  derived 
from  custom ;  and  that,  therefore,  the  evi- 
dence was  inadmissible.     The  verdict  was 

(6)  8  B.  &  C.  758 ;  s.  e.  5  Uw  J.  Rep.  K.B.  137. 

(7)  10  Hee.  &  Web.  218 ;  s.  o.  12  Uw  J.  Rep. 
(U.S.)  Ezch.  57. 

(8)  IStra.654. 

(9)  1  Wigbtw.  112. 


for  the  plaintiff,  aiid  a  rule  mM  kr  a  i 
trial  was  obtained  upon    this    ohjectioa. 
Several  authorities  were  cited  to  shew  that 
the  right  to  seize  a  heriot  as  a  service  due 
by  tenure,  cannot  be  established  where  the 
estate  in  respect  of  which  it  is  claimed  is  less 
than  a  fee.     Authorities  also  were  cited  to 
shew  that  a  right  to  a  heriot  as  a  service 
may  be  created  by  deed  since  the  statute  of 
Quia  emptor et,  18  Edw.  1,  upon  any  estate  ; 
but  the  right  there  is  to  a  render  in  tbs 
nature  of  rent,  which  may  be  enforced  by 
distress  or  action,  but  not  by  seisttre  of  tlw 
speciiic  chattel.     And  it  was  contended  that 
a  heriot  could  not  be  due  by  custom  in 
respect  of  a  freehold  estate  in  fee  simfde, 
because  it  might  be  due  by  tenure.     Bat  it 
is  obvious  that  this  consequence  does  not 
fol)ow,  nor  ean  any  argument  be  dimvm 
against  the  claim  by  custom    from    tlie 
reasoning  shewing  that  a  heriot  service  can- 
not be  due  by  tenure  upon  an  estate  for  life 
or  years  created  since  the  statute  of  Qitia 
emptore*.     Nor  has  any  decision  been  ad- 
duced against  the  legality  of  heriot  by  cus- 
tom in  such  a  case.     On  the  other  hand,  as 
a  custom  may  be  valid  for  a  heriot  upon 
the  death  of  every  free  tenant  holding  fbr  « 
less  estate  than  fee  simple,  it  follows  that  it 
may  be  valid  in  respect  of  free  lands  held  in 
fee  simple,  unless  there  i»  something  in  the 
nature  of  that  estate  inconsistent  with  sn<^ 
a  custom,  which  there  is  not.     The  earliest 
cases  on  the  subject  support  this  view— 
Fitzherbert,  'Prescription,'  20,  18  Edw.  S. 
The  lord  avows  for  a  heriot  custom  due  upon 
the  death  of  a  fi«e  tenant  in  fee ;    the 
plaintiff  pleads  to  the  avowry  a  joint  tenanoy 
in  fee,  and  that  the  heriot  custom  is  not  dne 
till  the  death  of  the  survivor.     In  Mmpne 
V.  Cross  (10),  the  right  to  a  fine  on  aliena- 
tion of  lands  held  in  fee  simple  within  the 
honour  of  Gloucester  was  considered  valid, 
which  custom  is  analogous  to  that  in  qnea- 
tion ;   and  it  is  mentioned  more  than  once 
in  the  report,  that  a  heriot  may  be  doe  by 
custom  in  respect  of  free  lands  held  in  lee 
simple.     In  21  Hen.  7.  f.  15,  the  objection 
against  the  prescription  for  a  heriot  on  t)»e 
death  of  every  tenant  for  life  (which  wtta  at 
heriot  by  custom)  was,  that  the  estate  '«vas 
not  continuous,  and  might  not  be  re-granted, 
and  so  the  custom  was  not  kept  up.     Tliis 

(10)  14  Hen.  4.  f.  2. 
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wu  ovemiled.  The  validity  of  the  custom 
was  questioned,  because  the  estate  was  not 
in  fee  simple,  but  not  on  the  ground  that 
the  lands  were  free  lands.  The  objection, 
Ibeiefore,  is  without  foundation,  and  the 
rale  most  be  discharged. 

Rule  ditcharged. 


\    Ex  parte  Robert  thomas. 


1847. 
Jm.  80. 

Mandamus  —  Convietion  —  Warrant    to 

enforce. 

Where  Justice*  convicted  a  party,  but 
Turned  to  take  any  etept  to  enforce  the 
tntietUm,  under  an  idea  that  they  would 
thereby  render  themeelvee  liable  to  a  penalty 
mder  the  Habeas  Corpus  Act,  this  Court,  in 
il*  Useretien,  refused  a  numdanuu  to  the 
Jutiees  to  compel  them  to  issue  a  warrant 
sftommitment  or  of  distres*  upon  the  eon- 

[For  the  report  of  the  above  case,  see 
16  Law  J,  Rep.  (n.s.)  M.C.  p.  57.] 


1847.      1 
Jtt..l8,25.|  WJ^iKG  ".SMITH. 

Benkrmpt —  Certificate —  Oamimg — Dia- 
ekarge  om  of  Custody  under  5^6  Vict, 
t.  MS. «.  49. 

J  bankrupt  having  obtained  his  certificate 
mder  S^  6  Viet.  e.  122.  «.  39,  was  taken 
M  eteeution  upon  a  judgment,  signed  before 
Ikeie^brmation  of  such  certificate;  applica' 
Hen  being  mode  to  a  Judge  at  chambers,  to 
iimharge  him  on  the  production  of  the  cer- 
l^kale  under  sect.  42 : — Held,  that  it  was 
ttmptltnt  to  the  Judge  to  go  into  an  inquiry 
ukttker  the  certificate  was  not  void  under 
kS8. 


hk  tStm  cas*,  tha  Court  having  refused  to 
fMit  a  nde  calling  on  the  plaintiff  to  shew 
OBM  wh;  the  defendant  should  not  be  dis- 
shlt^pd  oat  of  the  custody  of  the  keeper 
ei  tbs  Qaeen's  Prison  (see  ante,  p.  1),  on 
IksfRMmd  of  the  want  of  jurisdiction  in  the 
Covt  to  entertain  the  application,  a  sum- 


mons was  taken  out  before  Erie,  J.,  at 
chambers,  to  discharge  the  defendant,  on 
the  production  of  his  certificate  under  5  ft  6 
Vict.  c.  122.  s.  42.  This  was  opposed,  on 
the  same  ground  as  before ;  and  ^e  Judge 
being  of  opinion  that  the  gaming  was  proved, 
dismissed  the  summons  with  costs. 

Watson,  on  a  former  day,  moved  for  a 
rule  nisi  to  rescind  the  Judge's  order. — The 
certificate  has  been  granted  by  a  Court  Qf 
competent  jurisdiction,  which  has  beeA 
created  for  the  purpose  of  deciding  ques- 
tions in  bankruptcy  ;  and  the  42nd  section 
of  the  5  &  6  Yict.  c.  122,  after  providing 
for  cases  of  actions  brought  against  th^ 
bankrupt,  afler  the  confirmation  of  the 
certificate,  provides  that,  "  if  any  bankrupt 
shall  be  taken  in  execution,  or  detained  in 
prison,  for  a  debt  or  demand,  when  jitdg- 
ment  has  been  obtained  before  the  confir- 
mation of  his  certificate,  it  shall  be  lawfbl 
for  any  Judge  of  the  Court  wherein  judg- 
ment has  been  so  obtained,  on  such  bank- 
rupt's producing  his  certificate,"  to  order 
his  discharge.  This  provision  was  inserted 
in  favour  of  liberty ;  and  the  validity  of  thd 
certificate  on  an  application  for  relief  under 
it,  is  not  to  be  inquired  into  on  afiSdavit. 
The  confirmation  of  the  certificate  is  the 
judicial  act  of  the  Court  of  Review. 

[CoLERiDOE,  J. — The  fact  of  gaming 
might  not  be  known  to  that  Court  when 
the  certificate  was  confirmed.] 

If  so,  application  should  be  made  to  the 
Court  of  Review  to  recall  the  certificate, 
which  will  not  be  done  except  on  clear 
grounds — Ex  parte  Hood  {I);  and  if  the 
facts  were  disputed,  that  Court  Would  direct 
an  issue — Ex  parte  Fife  (2),  Ex  parte 
Dodson  (3) ;  but  the  intention  of  the  statute 
could  not  have  been  to  constitute  a  single 
Judge,  sitting  at  chambers,  a  court  of  appeal 
from  the  Court  of  Review,  and  that  too 
upon  ex  parte  statements.  The  validity  of 
the  certificate  might  be  tried  in  an  action  on 
the  judgment  to  which  it  might  be  pleaded. 
Hughes  v.  Morley  (4). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was,  on  a 
subsequent  day,  delivered  by — 

(1)  lGlyn&J.2I9. 

(2)  1  Dea.  418. 

(3)  Buck.  226. 

(4)  1  B.  &  Aid.  22. 
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Lord  Denmak,  C.  J. — In  this  case  the 
defendant  had  applied  by  summons  to  be 
discharged  out  of  custody  in  execution,  on 
the  ground  that  he  had  obtained  his  certifi- 
cate in  Bankraptcy,  5  &  6  Vict.  c.  122. 
8.  42.  This  was  opposed  ander  s.  88,  on 
the  ground  that  he  had  lost  20/.  at  one 
sitting  by  gaming ;  and  Mr.  Justice  Erie, 
being  of  opinion  that  that  fact  was  proved, 
discharged  the  summons  with  costs.  Mr. 
Watson  moved  for  a  rule  to  rescind  this 
order,  on  the  ground  that  the  production  of 
the  certificate  entitled  the  bankrupt  to  his 
dischaige;  that  the  Court  in  Bankruptcy 
had  exclusive  jurisdiction  to  try  whether  a 
certificate  was  void  for  gaming,  or,  if  the 
fact  was  cognizable  in  the  courts  of  common 
law,  it  was  so  only  before  a  jury,  and  not 
by  affidavit,before  a  Judge ;  and  that,  there- 
fore, an  order  for  discharge  ought  to  have 
been  made  notwithstanding  the  alleged 
gaming.  We  are  of  opinion  that  effect  must 
be  given,  in  any  court  called  on  to  act  on  a 
certificate,  to  the  38th  section,  which  ren- 
ders a  certificate  void,  in  certain  events. 
The  Court  or  Judge  where  the  certificate  is 
offered  must  act  judicially,  and,  if  the  certi- 
ficate is  alleged  to  be  void,  in  other  words 
to  be  no  certificate,  must  decide  that  ques- 
tion, and,  if  the  determination  of  it  depends 
on  a  matter  of  fact,  must  ascertain  that  fact 
in  the  same  manner  as  any  other  which  may 
be  in  question  before  him.  These  principles 
were  acted  on  under  an  analogous  statute, 
both  at  Nisi  Prius  and  in  Banc,  in  Hughes 
v.  MorUy  (5).  It  was  said  that  the  op- 
posing creditor  should  be  limited  to  one 
fact,  or  to  one  set  of  chaiges,  and  not  be 
allowed  to  resort  from  time  to  time  to  ^esh 
charges,  his  former  facts  being  denied; 
and  we  were  pressed  with  the  great  incon- 
venience of  trying  such  a  question  on  a 
series  of  conflicting  affidavits ;  but  we  are 
not  aware  of  any  rule  of  law  which  wUl 
support  such  a  limitation,  and  the  incon- 
venience of  trying  the  question  on  affidavits 
is  one  under  which  the  ordinary  mode  of 
trying  the  same  in  the  courts  of  equity 
equally  labours.  We  think  the  rule  must 
be  refused,  and  with  costs. 

Rule  refused,  with  costs. 

(5)  Holt,  N.P.C.  520  i  s.  o.  1  B.  &  Aid.  22. 
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Replevin — Pee  Farm  Rent,  Distress  f» 
4  Geo.  2.  e.  28.  s.  5,  Construction  of — 
Pleading— 'Evidence— Receiver's  Account. 

A  paper,  signed  by  a  deceased  steward, 
charged  him  with  Ae  receipt  of  a  gross 
sum.  In  the  same  box  was  found  am  ancient 
rental,  in  the  same  handwriting,  but  unsigned, 
containing  an  account  of  items  which,  added 
together,  made  up  the  gross  sum  with  which 
the  deceased  steward  so  debited  himself. 
Held,  admissible  in  evidence. 

Payment  of  chief  rents,  ^c,  for  the  space 
of  any  three  whole  years  within  tweiOff 
years  before  the  passing  of  the  statute  4  Geo. 
2.  c.  28,  though  those  three  years  may  not  be 
consecutive,  is  sufficient  to  aatufy  the  provi- 
sions of  the  5th  section  of  that  statute. 

In  replevin  an  avowry  alleged  that  B.  was 
seised  of  fee  and  right  of  and  m  an  annual 
fee  farm  rent,  payable  for  and  issuing  out  of 
the  dwelling  house  in  which,  4'c.,  and  justi- 
fied the  distress  for  arrears  of  the  fee  farm 
rent.  Issue  was  joined  upon  a  plea  in  bar, 
denying  that  B.  was  so  seised  of  the  fee  farm 
rent.  After  verdict  for  the  defendant, — 
Held,  upon  motion  in  arrest  of  judgment, 
that  it  was  too  late  to  object  that  the  avowry 
ought  to  have  shewn  the  origin  of  the  rent, 
this  being  at  most  a  defective  statement  of 
title  which  was  cured  by  verdict.  Quaere, 
whether  the  objection  would  have  prevailed 
upon  demurrer  ? 

Replevin,  for  taking,  on  the  17th  of 
June  1842,  in  the  township  of  Dalton,  in 
the  county  of  York,  in  a  certain  dwelling 
house,  the  goods  and  chattels  of  the  plaintifi". 

Cognizance  as  bailiff  of  John  £^rl  Brown- 
low,  Edward  Herbert  Earl  Powis,  and  Wil- 
braham  Egerton,  Esq.,  that  John  William 
Earl  of  Bridgewater,  since  deceased,  loi^ 
before  and  at  the  time  of  his  death,  was 
seised  as  of  fee  and  right  of  and  in  a  certain 
annual  fee  farm  rent  of  1/.  9s,  3d.  payable 
for  and  in  respect  of  and  issuing  and  pay- 
able out  of  the  said  dwelling  house  in 
which,  &c. ;  and  that  the  said  John  William 
Earl  of  Bridgewater,  being  so  seised  as 
aforesaid,  afterwards,  to  wit,  on  the  30th 
of  March  1 823,  duly  made  and  published 
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itti  lost  will  and  testament,  &c.,  and  thereby 
(amongst  other  things)  gave  and  devised 
the  said  fee  fa^m  rent  unto  and  to  the  use 
of  the  said  John  Earl  Brownlow,  Edward 
Hnbert  Bail  Powis,  and  one  Sir  Charles 
Long,  since  deceased,  their  heirs  and  assigns 
ibr  ever.  And  the  said  John  William  Earl 
of  Bridgewater  afterwards,  to  wit,  on  the 
31st  of  October  1828,  died  so  seised  of  and 
in  Ae  said  fee  farm  'rent,  without  altering 
Us  said  will  as  to  his  said  devise  of  the  said 
fee  fium  rent,  whereupon  and  whereby  the 
Slid  John  Earl  Brownlow,  the  said  Edward 
Herbert  Earl  Powis,  and  the  said  Sir  Charles 
Long,  became  and  were  seised  of  and  entitled 
to  the  said  fee  fiirm  rent.  The  cognizance 
(after  stating  the  death  of  Sir  Charles  Long, 
sad  divers  assignments  of  the  fee  farm  rent) 
proceeded  to  allege  that  aflerwards  and 
briim  the  said  time  when,  &c.,  the  said 
Joko  Earl  Brownlow,  Edward  Herbert  Earl 
Powis,  and  Wilbraham  Egerton,  became 
nd  were  and  from  thence  hitherto  had  been 
and  still  were  seised  and  entitled  of  and  in 
the  nid  fee  farm  rent,  which  said  rent  had 
been  daly  answered  and  pud  for  the  space 
of  three  years  within  the  space  of  twenty 
years  next  before  the  first  day  of  the  session 
of  pariiament  begun  and  holden  at  West- 
minster on  the  28th  of  January  1727,  &c. ; 
and  whilst  the  said  John  Earl  Brownlow, 
Bdward  Herbert  Earl  Powis,  and  Wilbra- 
bsm  Egerton,  were  so  seised  and  entitled 
to  the  said  fee  &nn  rent  as  aforesaid,  a  large 
sua  of  money,  to  wit,  6/.  19s.  7d.,  for  arrears 
of  dw  said  fee  farm  rent,  became  due,  in 
anear,  &c.,  acknowledging  the  taking,  &c. 
as  a  distress  for  the  said  arrears.  Verifica- 
iion,  with  prayer  of  judgment  and  a  return, 
fte. 

Fleas  in  bar. — First,  that  the  said  John 
Wiiham  Earl  of  Bridgewater  was  not  seised 
d  the  said  annual  fee  farm  rent  in  the  cog- 
usance  mentioned,  modo  et  formd.  Second, 
tkat  John  William  Earl  of  Bridgewater  did 
not  give  and  devise  the  said  fee  farm  rent 
awio  a  formd.  Third,  traversing  the  as- 
signment  as  alleged.  Fourth,  that  the  rent 
had  not  been  duly  answered  and  paid  for 
die  space  of  three  years  within  the  space,  of 
twenty  yean  next  before  the  first  day  of  the 
session  of  parliament,  &e.  modo  et  formd. 
Fifth,  that  the  distress  was  not  made  at  any 
time  within  twenty  years  next  after  the 
time  at  which  Uie  right  to  make  a  distress 


for  his  said  rent  first  accrued  to  the  person 
through  whom  the  said  John  Earl  Brownlow, 
Edward  Herbert  Earl  Powis,  and  Wilbraham 
Egerton,  claim  the  same,  to  wit,  to  the  said 
John  William  Earl  of  Bridgewater.  Verifi- 
cation. 

Replication,  joining  issues  on  the  first 
four  pleas  and  traversing  the  fifth. 

The  cause  was  tried,  before  Pollock,  C.B., 
at  the  Yorkshire  Summer  Assizes,  1844. 
Among  other  proofs  the  defendants  tendered 
in  evidence  the  ancient  books  of  rental 
brought  fh>m  the  muniment  chest  of  the 
Earl  of  Bridgewater.  These  rentals  were  in 
the  following  form  : — One  column  contained 
the  names  of  certain  places  (among  others, 
of  Dalton-mill,  where  the  distress  was  taken), 
and  a  second  column  stated  the  amount  of 
rent  for  such  places  (among  others,  for  Dal- 
ton-mill, \l.  9s.  id.)  At  the  foot  of  the 
page  there  was  a  sum  of  all  the  rents,  and 
a  deduction  of  a  gross  sum  for  arrears.  To 
this  document  there  was  no  signature.  Its 
reception  was  objected  to  by  the  plaintiff^, 
and  in  the  first  instance  it  was  rejected. 
The  defendants  then  put  in  an  account 
brought  from  the  same  muniment  chest,  and 
signed  by  the  then  receiver,  in  which  he 
debited  himself  in  certain  gross  sums  of  rent 
received,  and  these  sums  corresponded  al- 
most exactly  with  the  amount  of  rents, 
deducting  the  arrears,  set  down  in  the  above- 
mentioned  rentals.  It  was  objected  for  the 
plaintifi^,  that  there  was  nothing  to  connect 
these  instruments  together.  The  Lord  Chief 
Baron  received  the  documents  in  evidence, 
and  it  appeared  from  them  that  the  rent  of 
U.  9t.  Zd.  had  been  paid  for  Dalton-mill 
during  the  years  1710,  1717,  and  part  of 
1718,  and  afterwards  for  1726 — making,  in 
the  whole,  a  space  of  four  years,  but  not 
continuously.  It  was  then  objected  for  the 
plaintiff,  that  this  was  no  evidence  of  the 
rents  being  answered  and  paid  for  the  space 
of  three  years,  so  as  to  satisfy  the  statute 
4  Geo.  2.  c.  28.  s.  5.  The  Lord  Chief 
Baron  thought  otherwise,  and  the  defendants 
had  a  verdict  upon  all  the  issues. 

Bliis,  in  Michaelmas  term,  1844,  ob- 
tained a  rule  nisi  for  a  new  trial,  on  the 
grounds,  first,  that  the  documents  above 
mentioned  were  improperly  received  in  evi- 
dence ;  and,  secondly,  that  as  there  was  no 
evidence  of  the  rent  having  been  paid  for 
three  years  continuously  within  the  space  of 


Digitized  by 


Google 


176 


COURT  OF  QUEEN'S  BENCH 


twenty  years  before  the  28tb  of  January 
1727,  the  Lord  Chief  Baron  should  have 
directed  a  verdict  for  the  plaintiff  upon  the 
fourth  issue.  He  also  obtained  a  rule  nisi 
to  arrest  the  judgment,  on  the  ground  that 
the  cognizance  was  bad,  for  not  shewing 
how  the  fee  farm  rent  was  created,  and  that 
it  was  not  suflScient  to  allege  that  John  Wil- 
liam Earl  of  Bridgewater  was  seised  thereof 
in  fee. 

fVaiton  and  H.  Hill  shewed  cause  in 
Michaelmas  term,  1845. — First,  the  evi- 
dence was  properly  received.  The  docu- 
ments came  from  the  same  custody  :  one  of 
them  was  signed  by  the  receiver,  debiting 
himself  with  the  receipt  of  a  gross  sum,  and 
it  appeared  distinctly  that  this  account  re- 
fen«d  to  the  rental,  in  which  the  items  of 
that  gross  sum  were  specified,  including 
{ifUer  alia)  the  rent  of  1/.  9s.  3d.  for  Dal- 
ton-mill — Doe  d.  Webber  v.  Thynne  {I). 
Secondly,  this  evidence  satisfied  the  statute 
4  Geo.  2.  c.  28.  s.  5,  which  enacts,  that 
any  person  shall  have  the  like  remedy  by 
distress  in  cases  of  rent  seek,  rents  of  assize, 
and  chief  rents,  which  have  been  duly  an- 
swered and  paid  for  the  space  of  three  years 
within  the  space  of  twenty  years  before  the 
first  day  of  the  then  session  of  parliament. 
This  is  a  remedial  statute,  and  to  be  con- 
strued liberally :  it  says  nothing  about  con- 
tinuous or  successive  years ;  payment  for 
any  three  years  within  the  twenty  would 
suffice.  At  all  events,  the  payments  proved 
'w&e  evidence  from  which  the  jury  might 
infer  that  the  rent  had  been  paid  throughout 
the  whole  of  the  intermediate  years.  Lastly, 
the  cognizance  is  good.  In  pleading,  seisin 
in  fee  may  be  alleged  timpUeiter ;  in  plead- 
ing a  particular  estate,  it  must  be  shewn 
^t  it  was  properly  created.  This  allega- 
tion of  seisin  in  fee  would  be  good  even 
upon  special  demurrer;  &  fortiori,  it  is 
good  after  verdict,  where  issue  has  been 
taken  on  it.  They  referred  to  Bradbury  v. 
Wright(2). 

Bliss,  contr^. — First,  the  evidence  re- 
ceived was  inadmissible.  There  was  no- 
thing to  oonneet  the  instruments  together ; 
DO  distinct  reference  in  one  to  llie  other ; 
HI  exact  coinddenoe  of  the  amonnts  men- 
tioned in  each  would  not  of  itself  be  soffi- 


(t;  10  East,  204. 
(2)  3  DoogL  024. 


cient ;  and  there  was  no  such  exact  eoinei- 
dence  here— Z)e  Ruizen  v.  Farr  (3),  Stead 
y.  Heaton  (4),  Higham  v.  Ridgway  (5). 

[Lord  Denmam,  C.J.  —  If  you  find  a 
paper  in  which  the  items  of  an  account  are 
stated,  md  in  the  same  box  and  in  th« 
same  handwriting  another  paper,  in  which 
the  writer  charges  himself  with  a  gross  sum 
made  up  by  the  items  of  the  first  account, 
it  is  impossible  to  say'  that  the  two  papers 
are  not  connected  widi  each  other,  or  ttuU 
they  are  inadmissible.] 

Secondly,  the  statute  requires  payment 
of  rent  for  three  continuous  years.  It  b 
true  no  ease  has  hitherto  decided  this  pomt ; 
but  the  words  of  the  statute  require  such  a 
construction.  The  rent  is  to  be  "  paid  for 
the  space  of  three  years,  within  the  space 
of  twenty  years"  before  January  1787. 
Now,  it  is  clear  that  the  "  space  of  twenty 
jrears"  here  spoken  of,  means  a  continuons 
period  of  twraty  years.  When  the  same 
word  is  used  again  in  the  same  sentence,  it 
must  bear  the  same  meaning — "  the  space 
of  three  years,"  i .  e.  a  continuous  period  of 
three  years.  The  statute  was  giving  a  new 
power  to  the  owners  of  rents,  and  the  legis- 
lature may  reasonably  have  required  strong 
evidence  of  payment.  But  there  was  no 
evidence  of  payment  for  any  three  years 
before  the  passing  of  the  statute  :  for  it  was 
not  shewn  when  the  payment  for  1726  waa 
made,  and  a  payment  after  the  passing  of 
the  statute  in  January  1727  would  not 
satisfy  the  provisions  of  the  section.  Lastly, 
die  cognizance  discloses  no  title.  There  w 
no  statement  whedier  the  rent  distrained  for. 
is  a  rent-charge  or  a  rent-swvice.  If  a  rent- 
service,  it  is  a  reversion  only,  the  origin  of 
which  must  be  shewn.  The  statute  1 1  Geo. 
2.  c.  19,  which  allows  defendants  in  replevin 
to  avow  generally,  without  setting  fordi  their 
title,  does  not  'extend  to  a  rent-ehaige— - 
BvlpU  v.  Clarke  (6). 

[WiauTMAN,  J. — Is  an  imperfect  state- 
ment of  title  an  objection  after  verdict  7] 

It  is  not  an  imperfect  statement  of  title* 
but  no  statement  of  title  whatever.  SeiaiB 
in  fee  gives  no  title  at  all  to  a  rent-charge  : 
seisin  is  only  title  to  land.     A  man  ntay 

(3)  4  Ad.  &  El.  M  i  s.  cl  6  Uv  J.  B«p.  (H.aL) 
K.B.88. 

(4)  4  Term  Rep.  669. 
( J)  10  East,  109. 
(6)  1  New  Rap.  «6. 
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hnt  a  lent-cbarge,  and  iMt  be  seised  in  fee. 
It  ii  tme  that  an  allegation  that  he  is  seised 
in  fee  is  necessary  to  his  title  to  distrain,  but 
it  is  not  of  itself  snfficient.  The  grantee 
of  s  rent-4;haige  cannot  distrain  unless  he 
has  actual  seisin ;  but  the  actual  seisin  is  no 
proof  of  title. 

[WioHTM AN,  J. — Is  it  not  primd  facie 
eridenoe  of  his  title  that  be  is  seised  in  fee  ?] 

It  is  an  assertion  of  facts,  not  of  title. 
The  cc^iaance  should  have  been  similar  to 
that  in  Bradbury  v.  Wright.  Both  the 
title  and  the  seisin  should  have  been  set  out. 
No  esse  can  be  found  of  a  cognisance  for  a 
&tiess  £ar  a  rent-charge  without  both  these 
sUegations.  And  the  objection  to  the  omis- 
•ion  nay  be  taken  after  Terdiot;  it  not 
being  cured  by  verdict  either  at  common 
law,  or  by  the  Statute  of  Jeofidls.  In  an 
svowry  for  rent  it  is  necessary  to  shew  a 
title— £i%  V.  DaUg  (7),  where  the  objection 
WIS  tsken  upon  general  demurrer.  Nothing 
can  give  a  title  to  a  rent-charge  but  a  grant, 
ot  prescription  which  supposes  a  giant. 
The  defeadaat  here  should  have  pleaded 
pfncnptioa. 

Cur.  adv.  vtM. 

The  judgment  of  the  Court  (Lord  Den- 
man,  C.J.,  and  Wightman,  J,,)  was  now 
delivered  by — 

LoBD  Dkmmam,  C.J. — This  was  an  ac- 
tion of  replevin.  The  defendant  made 
oogniunce  as  bailiff  of  Lord  Brownlow  and 
otiim,  alleging  that  Lord  Bri^ewater,  de» 
eesicd,  was  sosed  aa  of  fee  and  right  of  and 
ia  an  annual  fee  farm  rent  of  XI.  9s.  Sd., 
payable  for  and  issuing  out  of  the  dwelling* 
boBie  in  which,  &c.,  and  after  deducing 
title  down  to  the  parties  under  whom  he 
made  cognizance,  and  averring  that  the  fee 
htm  lent  had  been  duly  answered  and  paid 
for  the  space  of  three  years  within  the  space 
of  twenty  years  next  before  the  first  day 
of  the  parliament  holden  the  28th  of 
Jaunary  1727,  in  Ibe  first  year  of  the  reign 
of  King  George  the  Second,  justified  the 
distress  for  the  arrear  of  the  fee  farm  rent. 
The  plaintiff  traversed,  amongst  other  things, 
the  allegation  of  the  rent  having  been  paid 
for  the  space  of  three  years  within  the  space 
of  twenty  years  before  the  28th  of  January 
1727.     Upon  the  trial  a  verdict  was  found 

(7)  1  Lord  Raym.  331. 
New  Sekiks,  XVI.— Q.B. 


generally  for  the  defendant,  and  a  new  trial 
was  moved  for  upon  two  grounds :  first,  th« 
improper  reception  of  certain  accounts  in 
evidence ;  and,  secondly,  that  there  was  no 
evidence  that  tbe  rent  had  been  paid  for  the 
space  of  three  years  contintu>u*lif  within  the 
space  of  twenty  years  before  the  28th  of 
January  1727.  The  first  objection  was 
disposed  of  upon  the  argument,  as  we  were 
clearly  of  opinion  that  the  accounts  were 
properly  admitted.  With  respect  to  the 
second  objection,  the  evidence  was,  that  the 
rent  had  been  paid  during  the  years  1716, 
.1717  and  part  of  1718,  and  afterwards 
during  1726  and  to  Lady-day  1727,  making 
in  the  whole  a  space  of  four  years,  but  not 
continuously.  The  question  was,  if  this 
was  sufficient  to  satisfy  the  words  of  the 
statute  4  Oeo.  2.  c.  28.  s.  5;  and  we 
think  that  it  is.  No  case  was  cited  in  sup- 
port of  the  position  that  the  three  years 
mentioned  in  tiie  statute  must  be  continuous  ( 
nor  are  we  aware  of  any  in  which  it  has 
been  so  considered,  nor  do  either  the  words 
or  the  spirit  of  the  statute  require  such  a 
construction.  It  appears  to  us  sufficient 
if  for  the  space  «f  three  whole  years  within 
twenty  years  before  the  passing  of  the  act 
the  rent  was  paid,  though  those  years  way 
not  be  consecutive. 

An  objection  was  also  taken  to  the  avowry 
in  arrest  of  judgment,  that  it  was  bad  after 
verdict,  as  it  ought  to  have  shewn  the  origin 
of  the  rent,  and  not  have'  commenced  with 
an  allegation  of  a  seisin  in  fee  of  the  rent., 
charge,  and  that  no  right  to  distrain  was 
shewn  upon  the  face  of  it.  Several  cases 
were  cited  in  support  of  the  first  ground  of 
objection,  and  particularly  the  case  of  Bulpit 
V.  Clarke ;  but  without  giving  any  opinion 
as  to  what  our  judgment  would  have  been 
had  this  question  arisen  upon  demurrer,  it 
appears  to  us  that  it  is  too  late  to  take  the 
objection  now,  it  being  at  most  a  defective 
statement  of  title,  whi^  is  cured  by  verdict. 
There  is  no  legal  objection  to  the  allegation 
of  seisin  in  fee  of  a  fee  farm  rent ;  and  it  is 
Uie  usual  mode  of  describing  such  an  in« 
terest  in  the  rent  in  pleading,  as  in  Bradburjf 
V.  Wright.  With  respect  to  the  right  to 
distrain,  it  was  decided  in  the  case  of  Brad- 
bury V.  Wright,  already  cited,  that  a  fee 
farm  rent  may  be  distrained  for  under  the 
4  Geo.  2.  c.  28,  provided  the  case  is  brought 
within  the  5th  section,  as  it  is  in  the  present 
2A 
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case.    The  rale  must  therefore  be  discharged 
generally. 

Rule  discharged. 


145.       -> 
14,  21.  f 

147.        i 
.  14.     J 


BROOKS  V.  BOCKBTT. 


1845. 
June 
1847 
Jan.  It.     ^ 

Attorney— Taxation— Q  *  7  Vict.  c.  73. 
«.  37. — Conveyancing  Bill,  Delivery  of,  be- 
fore Statute, 

The  87<A  section  of  the  statute  6^7  Vict, 
e.  73.  w  retrospective  in  its  operation,  and 
applies  to  all  bills  for  business  done  before 
the  statute,  whether  previously  taxable  or 
not. 

An  attorney  cannot  maintain  an  action 
for  a  bill  for  conveyancing  done  h^ore  the 
6  <$■  7  Viet.  0.  73.  (and  until  then  not  liable 
to  taxation  J,  unleuhe  has,  after  the  passing 
of  that  statute,  delivered  a  bill  as  required 
by  section  37,  and  waited  a  month  after  such 
delivery. 

Qusere — whether  in  the  case  of  a  bill 
taxable  before  the  statute,  a  delivery  before 
the  statute  would  not  be  sufficient. 

Assumpsit  for  work  as  an  attorney,  and 
on  an  account  stated.  Plea  to  the  whole 
declaration,  that  the  account  was  stated  in 
respect  of  work  done  as  an  attorney,  and 
that  no  signed  bill  was  delivered  as  required 
by  the  statute: — Held,  a  good  answer  to  the 
count  on  the  accoint  stated. 

Assumpsit  for  work  and  labour  as  an 
attorney,  and  on  an  account  stated. 

Pleas — First,  non  assumpsit;  second, 
that  the  action  was  commenced  after  the 
passing  of  the  statute  6  &  7  Vict.  c.  73. 
(the  22nd  of  August  1843);  that  the  sum 
of  money  in  the  first  count  mentioned  was 
a  sum  claimed  for  business  done  by  the 
plaintiff  as  attorney  for  the  defendant;  that 
the  account  mentioned  in  the  second  count 
was  stated  in  respect  of  the  business  so 
done,  and  that  no  bill  of  charges,  &c., 
subscribed  with  the  proper  hand  of  the 
plaintiff,  was  delivered,  &c.,  as  by  the  said 
statute  required.  Replication,  that  a  bill 
was  delivered,  &c.,  traversing  the  allegation 
in  the  plea  modo  et  formd,  but  omitting  any 
notice  of  the  words,  "as  by  the  statute 
required." 


At  the  trial,  before  Coleridge,  J.,  at  Ibe 
Middlesex  Sittings  in  Easter  term,  1844> 
it  appeared  that  all  the  items  in  the  plain- 
tiff's bill  were  for  conveyancing  prior  to 
August  1840 ;  that  on  the  5tb  of  August 
1840,  the  plaintiff  had  sent  to  the  defendant 
the  bill,  not  signed,  inclosed  in  a  letter 
which  referred  to  the  bill,  which  letter  was 
signed  by  the  plaintiff.  There  was  no  evi> 
dence  on  the  account  stated.  The  action 
was  commenced  in  January  1844.  It  was 
objected,  for  the  defendant,  that,  as  no  bill, 
&c.  had  been  delivered  rince  the  passing  of 
the  statute  6  &  7  Vict.  e.  73,  there  was  no 
evidence  to  support  the  second  issue.  The 
learned  Judge  was  of  that  opinion ;  but  it 
was  agreed  ^at  a  verdict  should  be  entered 
for  the  plaintiff,  leave  being  re^ierved  to  the 
defendant  to  move  to  enter  a  verdict  on 
the  second  plea. 

Watson,  in  the  same  term,  obtained  a  rule 
accordingly,  or  to  arrest  the  judgment. 

On  the  same  day, — 

Piatt  obtained  a  rule  nut  to  enter  jod^ 
ment  for  the  plaintiff  non  obstante  veredicto 
on  the  second  issue,  on  the  ground  that  the 
plea  was  bad  for  not  alleging  that  the  work 
done  was  such  as  required  the  delivery  of 
a  bill  after  the  passing  of  the  statute  6  &  7 
Vict.  c.  78. 

Jervis  and  Peacock,  in  Trinity  tenn,-l  845 
(June  14),  shewed  cause  against  the  rule 
obtained  on  behalf  of  the  defendant. — First, 
the  second  issue  only  raised  the  question, 
whether  any  bill  at  all  was  deUvered ;  and 
it  was  proved  that  a  bill  was  delivered. 
But  assuming  it  to  nuse  the  question,  whe- 
ther a  bill  had  been  delivered  as  required 
by  the  Statute  of  Victoria,  that  statute  hsa 
been  strictly  and  literally  complied  wiUi. 
The  words  of  the  37th  section  are,  "  That 
from  and  after  the  passing  of  the  act  no 
attorney,  &c.  shall  commence  any  action 
for  the  recovery  of  any  fees,  charges,  or 
disbursements  for  any  business  done  by 
such  attorney,  &c.,  until  the  expiration  of 
one  month  after  such  attorney  diall  have 
delivered  unto  the  party  to  be  charged 
therewith,  ftc,  a  bill  of  such  fees,  &c.,  and 
which  bill  shall  either  be  subscribed  with 
the  proper  hand  of  such  attorney,  &c.,  or 
be  inclosed  in  or  accompanied  by  a  letter 
subscribed  in  like  manner  referring  to  such 
bill."  The  section  does  not  require  that  a 
iresh  bill   should  be  delivered  after  the 
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ptaang  of  the  act ;  but  only  that  no  action 

•bill  be  brongfat  after  the  passing  of  the 

tet,  unless  a  bill  has  been  delirered  more 

than  a  month  previonsly.     Otiierwise  an 

attomey,  who  had  complied  with  all  the 

nqoireraents  of  the  existing  law,  or  who 

even,  like  the  present  plaintiff,  had,  before 

tbe  act  of  Victoria,  performed  all  that  that 

let  leqnired,  might  be  barred  by  the  Statute 

of  Limitations,  if  it  were  necessary  for  him 

to  defiver  a  fresh  bill,  after  the  passing  of 

tke  act,  and  wait  a  month  before  he  could 

comnMnee   his    action.     But  even  if  tbe 

defendant  be  entitled  to  a  verdict  on  this 

itne,  the  plaintiff  is  entitled  to  judgment 

SM  tbrtanie  veredicto,  for  the  plea  is  bad 

— fint,  because  it  does  not  shew  that  tbe 

work  was  done  after  the  passing  of  the  act, 

ot  that,  if  done   before,   the  items  were 

taxable,  and  the  stotute  6  &  7  Vict.  c.  78. 

a.  S7.  is  not  retrospective  in  its  operation ; 

and,  secondly,  inasmuch  as  the  plea,  though 

pleaded   to  die  whole  declaration,  is  no 

answer  to  the  account  stated.     The  state- 

nent  of  an  account  alters  the  nature  of  the 

Mit^Hooper  y.  TiU(\). 

Wation  and  (r«m«y,  contra  (June  21).— 
The  true  construction  of  the  second  issue 
is,  was  there  a  bill  delivered  according  to 
tbe  requisites  of  the  statute  6  &  7  Viet. 
c  73?  The  omission,  in  the  replication,  of 
the  words,  "as  by  the  statute  required," 
vhidi  tbe  plea  contains,  cannot  avoid  the 
dket  of  tlKse  words.  Thus  in  Hicket  v. 
CraeknelHi),  where  to  debt  on  a  bond, 
the  deCendant  pleaded  a  non-compliance 
with  the  statute  63  Qeo.  S.  c.  141,  "  that 
no  memorial  of  the  said  writing  obligatory, 
Ac.  was  inrolled  in  the  High  Court  of 
Chancery,  according  to  the  directions  of  the 
aid  act  of  puliament,"  Parke,  B.  said, 
"  I  have  not  the  least  doubt  the  meaning  of 
the  plea  is,  not  that  there  was  no  memorial 
at  all,  but  that  there  was  not  such  a  memo- 
lial  aa  the  act  of  parliament  requires — no 
nHai  memorial."  So  here,  the  question  is, 
ha*  there  been  such  a  delivery  of  the  bill 
aa  the  statute  6  &  7  Vict.  c.  78.  requh%s? 
Th«  otJMt  of  tbe  statute  is  clear :  that  all 
hSb  of  attomies,  for  conveyancing  as  well 
»&ir  other  dmiges,  should  be  taxable.  It 
i»  far  duB  porpoae  it  requires,  in  every  case, 

(I)  1  Oooc.  199. 

(11  S  Um.  &  Wels.  72 1  s.  e.  7  Uw  J.  Rep. 
(u.)  BHh.  7. 


the  delivery  of  a  signed  bill  a  month  before 
action  brought  upon  it.  The  plaintiff's 
bill,  being  for  conveyancing  only,  was  not 
taxable  before  the  statute  6  &  7  Vict,  passed, 
and  but  for  that  statute  need  not  have  been 
signed  or  delivered.  By  the  passing  of  the 
statute  it  became  taxable ;  for  it  has  been 
decided  that  the  statute  is  retrospective,  and 
applies  to  work  done  before  the  passing  of 
it — Binnt  v.  Hey  (3). 

[Coleridge,  J. — The  plaintiff  admits 
that  it  was  necessary  to  deliver  a  bill,  but 
says  that  he  has  done  so :  that  he  had,  by 
anticipation,  before  the  statute  passed,  com- 
plied with  all  that  the  statute  now  requires.] 

But  the  delivery  of  the  bill  in  August 
1840  did  not  make  the  bill  taxable;  no 
taxation  of  it  could  then  take  place.  To 
hold  such  a  delivery  sufficient  would  defeat 
the  object  of  the  statute,  which  must  have 
contemplated  and  requires  in  such  a  case  a 
delivery  after  the  passing  of  the  statute. 

[CoLBRioos,  J. — If  the  plaintiff  had  sued 
out  his  writ  to  recover  this  conveyancing 
bill  the  day  before  the  statute  passed,  could 
he  have  maintained  the  action  ?] 

Probably  he  might ;  but  as  this  action 
had  not  been  commenced  when  the  sta- 
tute passed,  the  plaintiff  was  bound  to  de-  ^ 
liver  a  bill  afterwards,  whether  he  had  de- 
livered one  previously  or  not.  The  words 
"  such  month,"  in  the  S7tb  section,  always 
refer  to  a  month  after  the  passing  of  the 
act — Betgamin  v.  Belcher  (4).  This  is  not 
"a  matter  or  thing  done  before  the  passing 
of  the  act,"  within  the  operation  of  the 
saving  clause  in  the  1st  section,  because 
no  delivery  of  the  bill  was  necessary  under 
the  previously  existing  law,  viz.  under  the 
provisions  of  2  (Sec.  2.  c.  23,  repealed  by 
the  Statute  of  Victoria.  As  to  the  objec- 
tions to  the  plea:  it  follows  the  precise 
words  of  the  37th  section ;  and  if  that  section 
be  retrospective,  it  was  unnecessary  to  allege 
that  the  work  was  done  after  the  passing  of 
the  statute,  or  that  it  consisted  of  items 
taxable  before  the  statute.  Next,  the  plea 
states  that  the  account  stated  was  stated  in 
respect  of  fees  and  charges  as  an  attomey, 
and  tiie  provisions  of  the  Statute  of  Victoria 
apply  to  an  account  so  stated.  The  plea 
therefore  is  a  good  answer  to  the  whole 

(3)  IS  Law  J.  R«p.  (n.s.)  Q.B.  28. 

(4)  1 1  Ad.  &  El.  366  ;  a.  o.  9  Uw  J .  Rep.  (n.s.) 
Q.B.  1S3. 
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declaration.  Even,  however,  if  tbis  objec- 
tion could  prevul,  it  would  be  ground  for 
a  »enir«  de  novo  only,  and  not  for  arresting 
the  judgment — Lewin  v .  Edwards  (5  ).  But, 
in  fact,  there  was  no  evidence  whatever  of 
an  account  stated :  and  though  pleaded  to 
both,  the  plea  is  divisible;  and  is,  at  all 
events,  a  good  answer  to  the  only  part  of 
the  declaration  which  requires  an  answer, 
viz.  to  the  first  count — Vivian  v.  /mAtn(6), 
Monhmany.  Shepherd*on(7). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (Lord  Den- 
man,  C.J.  and  Coleridge,  J.)  was  now  deli- 
vered by — 

Lord  Denman,  C.J. — ^This  was  an  ap- 
plication on  the  part  of  the  defendant  to 
be  allowed  to  enter  a  verdict  for  himself  on 
the  second  plea,  or  to  arrest  the  judgment. 
The  action  was  for  work  and  labour  as  an 
attorney,  and  on  an  account  stated.  The 
second  plea  denied  the  delivery  of  any  bill, 
as  by  the  statute  required ;  the  replication 
alleged  simply  the  delivery  of  a  bUl,  omit- 
ting any  notice  of  the  words  in  the  plea, 
','as  by  the  statute  required."  The  facts 
were,  tiiat  the  work  was  entirely  convey- 
ancing, but  a  bill  had  been  sent,  not  signed, 
but  inclosed  and  referred  to  in  a  letter 
signed  by  the  plaintiff  before  the  passing  of 
the  6  &  7  Vict.  c.  73;  and  the  plaintiff,  in 
the  first  place,  contended,  that  the  plea  itself 
was  bad  for  not  alleging  that  the  work  had 
been  done  since  the  passing  of  the  act,  or  that 
it  was  work  the  charges  for  which  were  tax- 
able before  the  act  passed ;  and  if  this  were 
so,  no  doubt  the  defendant's  rule  must  fall 
to  the  ground.  But  since  this  argument, 
in  Trinity  term  last,  in  Seadding  v.  EyUa 
(8),  we  decided,  that  in  this  respect  the  6  &  7 
Vict,  was  retrospective  in  its  operation. 
In  that  case  it  did  not  appear  on  the  record 
that  the  charges  were  of  a  nature  to  have 
been  taxable  before  the  act  passed,  and  no 
distinction  was  attempted  at  the  bar,  or 
sanctioned  by  the  Court,  on  that  ground. 
It  was  then  contended  for  the  plaintiff,  that 
if  the  statute  required  a  delivery  of  a  bill 

(5)  9  Mee.  &  Wels.  720 ;  ■.  o.  1 1  Uw  J.  Rap. 
(1I.S.}  Ezch.  291. 

(6)  S  Ad.  &  El.  741  i  •.  c.  fi  Law  J.  Rep.  (na.) 
K.B.  27. 

(7)  11  Ibid.  411 ;  i.o.  9UwJ.Rcp.(N.s.)Q.B. 
1S4. 

(8)  \i  Uw  J.  Rep.  (N.S.)  Q.B.  364. 


where  the  charges  were  incurred  before  the 
act  passed,  it  must  also  be  satisfied  by  a 
delivery,  such  as  the  act  required,  before  the 
passing  of  the  act     And  it  was  urged,  that 
unless  this  were  held,  an  attorney  might, 
in  substance,  have  performed  all  that  wm 
necessary  under  the  act,  yet  the  Statute  of 
Limitations  might  intervene  and  entirely 
bar  him  of  his  remedy,  if  after  the  act  passed 
he  were  bound  to  deliver  his  bill  anew,  and 
wait  a  month  bef(»e  he  could  commence  hia 
action.     And  this,  in  a  certain  sease,   ia 
undoubtedly  true.   But  it  would  equally  be 
true,  and  equally  inconvenient,  if  the  attor- 
ney, where  his  demand  was  only  for  convey- 
ancing, had  delivered  no  bill  before  the  aet 
passed,  but  had  waited  to  within  leaa  than 
a  month  of  the  expiration  of  six  years  ftora 
the  date  of  his  demand ;  then  he  would  be 
barred,  and  by  no  default  of  his  own,  for 
no  statute  had  before  required  him  to  deliver 
his  bill,  and  wait  a  month.     The  question 
here  is  upon  the  construction  of  the  S7th 
section.     The  words  are,  "  That  from  the 
passing  of  the  act,  no  attorney,  &c.  shall 
commence  or  maintain  any  action  for  the 
recovery  of  any  charges  for  any  bunttess 
done  by  him,  until  the  expiration  of  one 
month  after  such  attorney  »haU  have  deli- 
vered unto  the  party  to  be  charged  there- 
with, or  sent,  &c.    a  bill."     The  words, 
"  shall  have  delivered,"  are  certainly  very 
general,  and  there  has  been  a  literal  com- 
pliance with  them ;  but  it  roust  be  considered 
what  is  the  purpose  for  which  the  statute 
does  now,  as  the  former  statute  did,  require 
a  delivery :  that  a  taxation  may  be  had,  if 
the  party  charged   desires  it  within   one 
month.     Now,  the  delivery  here  relied  on 
could  not  have  had  that  effect.     The  att<Mr- 
ney  was  not  bound  to  wait  a  month  after 
it  before  he  commenced  his  action;    nor 
could  the  party  charged  procure  a  taxation 
during  that  period.     However,  therefore, 
we  might  hold  as  to  the  effect  of  a  delivery 
before  the  statute,  in  the  case  of  a  bill  then 
taxable  (as  to  which  we  say  nothing),  we 
should  be  entirely  defeating  the  retroapective 
operation  of  the  37th  section,  if  we  were  to 
hold  such  delivery  efifoctual  in  the  case  of 
a  conveyancing  bill.     It  may  be  that  in 
the  case  of  a  taxable  bill,  the  delivery  tuny 
come  within  the  operation  of  the  saving  in 
the  1st  section,  as  being  "  a  thing  done 
before  the  passing  of  the  act."     The  deli- 
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nry  here  cannot  be  within  that  saving, 
bennae  it  was  not  within,  or  done  under, 
laj  of  the  repealed  statutes.  If  then  the 
S7th  section  applies,  as  we  think  it  does,  to 
I  bill  of  charges  incurred  in  conveyancing 
befoie  the  statute  passed,  there  has  been  no 
delivery  here  which  satisfies  its  requisitions. 
Bttt  then  it  was  said  by  the  plaintiff  that 
the  (dea  was  bad,  because  it  was  no  answer 
t»  the  count  on  the  account  stated,  to  which, 
M  well  as  to  the  first,  it  was  pleaded.  The 
•ame  point  was  made  in  Seadding  v.  Eyles, 
before  referred  to.  If  it  could  be  main- 
ttiaed,  the  consequence  would  be  that  the 
dightest  admission  by  the  client  would 
defeat  the  salutary  provisions  of  the  statute, 
■nd  dispense  with  taxation.  This  objec- 
tion cannot  prevail,  and  the  rule  must  be 
ibiolate  to  enter  the  verdict  for  the  defen- 
dant, at  prayed. 

Rule  absolute. 


1846.    '^ 

Nov.  7.     '    BLANCHABD  V.  DE  LA  CROu£b 
1647.       i  AKD  ANOTHER. 

Jan.  14.  y 

Practice — Lord  Mayor's  Court — Proce- 
dendo—£aU,  when  discharged  by  Delay  of 
Plaintiff. 

/■  Jamuary  1845,  the  defendants  in  an 
action  in  the  Lord  Mayor's  Cowl  removed 
it  by  habeas  into  this  court.  No  bail  was 
fwt  M  (dtove,  nor  any  proceeding  whatever 
taken  until  April  1846,  when  the  plaintiff 
oblaimed  the  ordinary  rule,  ex  parte,  for  a 
writ  of  procedendo,  unlets  the  defendants 
put  in  bail  in  four  days.  No  bail  was  put 
in,  and  the  procedendo  issued. 

The  Court  refused  an  application,  on  the 
part  of  the  bail  below,  to  set  aside  the  pro- 
cedendo/or  irregularity. 

In  November  1844,  a  foreign  attachment 
issued  out  of  the  Lord  Mayor's  Court  in 
an  action  of  debt  against  the  defendants. 
In  December  1844,  J.  Haines  and  C.  R. 
Smith  became  bail  in  the  action,  and  the 
goods  were  released.  The  plaintiff  then 
declared  against  the  defendants,  who  pleaded 
nil  detent.  On  the  20th  of  January  1845, 
the  cause  was  removed  into  this  court 
at  the  instance  of  the  defendants,  by  writ 
of  habeas  corpus,  returnable  immediately. 


No  further  step  was  taken  by  either  party 
in  the  cause  until  the  29th  of  April  1846, 
when  a  rule  was  obtained  ex  parte  for 
a  procedendo,  by  the  plaintiff,  unless  the 
defendants  below  put  in  bail  within  four 
days.  Notice  of  this  rule  was  served  on 
the  defendants'  attorney.  No  bail  was 
put  in,  and,  on  the  4th  of  May,  the  de- 
fendants' attorney  gave  notice  to  the  plain- 
tiff that  he  considered  the  cause  out  of  court, 
and  that  the  defendants  would  not  put 
in  bail,  as  required  by  the  rule  of  April  29. 
The  writ  of  procedendo,  however,  issued  on 
the  30th  of  May,  and  on  the  same  day 
was  allowed  by  the  deputy-r^strar  of  the 
Lord  Mayor's  Court.  A  summons  was 
taken  out  on  the  t9th  of  June,  to  shew 
cause  why  the  writ  should  not  be  set  aside. 

Patteson,  J.,  after  hearing  the  summons 
at  chambers,  directed  that  the  application 
should  be  made  to  the  Court. 

Wise,  accordingly,  in  Michaelmas  term 
last,  (Nov.  7,)  upon  affidavit  of  the  facts 
above  stated,  moved  on  behalf  of  the  bail  for 
the  defendants  in  the  Lord  Mayor's  Court, 
far  a  rule,  calling  upon  the  plaintiff  to  shew 
cause  why  the  writ  otprocedendo  should  not 
be  set  aside  for  irregularity.  The  writ  was 
irregularly  issued,  in  consequence  of  the 
lapse  of  time  since  the  last  step  previously 
taken  by  the  plaintiff.  By  Reg.  Oen.  Hil. 
term,  2  Will.  4.  r.  35,  it  is  provided  that 
a  plaintiff  shall  be  deemed  out  of  court,  un- 
less he  declare  within  one  year  after  process 
is  returnable ;  and  this  rule  applies  to  causes 
removed  from  inferior  courts  by  defendants. 
— Norris  v.  Richards  (1).  At  least  the 
plaintiff  should  have  given  a  term's  notice 
of  his  intention  to  proceed.  And  the  bail, 
on  whose  behalf  this  application  is  made, 
are  entitled  to  relief,  as  in  ordinary  actions, 
whenever  the  plaintiff's  delay  may  injure 
them,  or  is  in  violation  of  the  rules  of  prac- 
tice— Sykes  v.  Bauwens  (2).  The  effect  of 
the  procedendo  is  to  revive  the  liability  of 
the  bail  in  the  court  below,  which  was  sus- 
pended by  the  removal  of  the  cause.  The 
bail  could  take  no  step :  they  could  not  make 
the  plaintiff  declare,  because  the  writ  of 
habeas  does  not  give  a  day  on  which  the 
plaintiff  is  to  appear — Clack  v.  Dixon  (8) ; 

(1)  8  Ad.  Si  H.  7SS  i  S.C  4  Uw  J.  Rep.  (».b.) 
K.B.  254. 

(2)  2  New  Rep.  404. 

(3)  3  Mftu.  &  Selw.  98. 
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nor  could  they  sign  judgment  of  non  pros. 
Against  him. 

[Erle,  J. — By  rule  37.  of  Hilary  term, 
2  Will.  4,  where  a  cause  has  been  removed 
from  an  inferior  court,  the  rule  to  declare 
may  be  given  within  four  days  after  the  end 
of  the  term  in  which  the  writ  is  returned ; 
and  rule  38.  also  contemplates  a  rule  to 
declare  in  some  cases. 

[WiOHTHAN,  J. — The  cause  was  removed 
into  this  court  by  the  defendants :  they 
ought,  therefore  to  have  put  in  bail ;  for 
the  cause  is  not  in  the  court  till  the  defen- 
dants have  put  in  and  perfected  bail  here. 
In  order  to  get  rid  of  the  liability  of  the 
bail  below,  bail  should  have  been  put  in 
here.  The  plaintiff  could  not  have  declared 
without  waiving  bail.] 

The  plaintiff  should  have  ruled  the  de- 
fendants to  put  in  bail.  The  plaintiff  cannot 
say  that  the  cause  is  not  in  this  court,  for 
the  writ  of  procedendo  proceeds  upon  the 
assumption  that  it  is  here ;  and  even  ad- 
mitting that  it  was  the  duty  of  the  defen- 
dants to  put  in  bail  here,  the  bail  below 
(the  present  applicants)  are  not  in  fault : 
they  were  not  bound  to  put  in  bail  above. 
It  may  be  that  the  defendants  themselves 
would  not  be  entitled  to  make  the  objection  ; 
but  it  is  possible  that  the  delay  of  the  plain- 
tiff may  be  by  collusion  with  the  defendants, 
for  the  very  purpose  of  fixing  the  bail  below. 
They  would  have  been  altogether  dis- 
charged, but  for  the  laches  of  the  plaintiff 
in  not  proceeding. 

[WiGHTMAN,  J. — Is  not  that  laches  proper 
ground  for  application  to  the  Court  below 
in  which  the  hail  is  bound  7] 

No ;  because  as  soon  as  the  habeas  issues 
the  Court  below  ceases  to  have  cognizance 
of  the  cause. 

[Coleridge,  J. — Can  the  bail  be  heard 
on  such  an  application  as  this  to  set  aside 
proceedings  ?] 

Yes :  Glynn  v.  Hntchinton  (4),  Wiggins 
V.  Stephens  {5).  A  defendant  who  has  re- 
moved a  cause  by  habeas  cannot  tell 
whether  the  plaintiff  intends  to  proceed 
or  not.  Why,  then,  should  he  be  put  to 
the  expense  or  difficulty  of  procuring  bail 
above,  which,  possibly,  the  plaintiff  may 
never  require  ?     A  defendant  in   such  a 


xase  is  entitled  to  wait  until  he  knows  that 
the  plaintiff  intends  to  proceed,  which  he 
does  by  the  ordinary  four  day  rule  being 
obtained  by  the  plaintiff.  At  any  rate,  upon 
general  principles,  the  plaintiff  cannot,  by 
delay,  which  he  might  have  avoided,  injure 
the  position  of  the  bail — Axford  v.  Perrett 
(6). 

[WioHTMAN,  J. — ^When  parties  were  ar- 
rested, and  common  bail  to  the  sheriff  put 
in,  a  plaintiff  who  did  not  declare  was  not 
out  of  court,  until  special  bail  were  put  in 
above.  Until  such  special  bail  were  pat 
in,  could  the  bail  to  the  sheriff  have  moved 
to  be  discharged  ?  Bail  to  the  sheriff  might 
compel  the  defendants  to  put  in  bail  above, 
and  so  they  might  here,  if  they  wished  to 
exonerate  themselves  from  liability  in  the 
court  below.] 

In  the  present  case  they  were  not  bound 
to  go  to  what  might  have  been  the  needles  a 
expense  of  taking  such  step.  At  any  rate, 
notice  should  have  been  given  of  the  inten- 
tion of  the  plaintiff  to  proceed.  The  writ 
of  procedendo  should  not  have  been  ob- 
tained ex  parte.  Clarke  v.  Harbin  {T) 
may  seem  an  authority  against  the  present 
application,  but  the  question  was  not  fully 
discussed,  and  the  report  is  unsatisfactory. 
Cur.  adv.  vutt. 

LordDbnhan,  C.J.  (Jan.  14)  said — We 
have  looked  into  the  practice  of  the  Court, 
and  we  think  that  a  rule  cannot  be  granted. 

Rule  refused. 


1847 
Feb.  9 


:.  } 


LOVELOCK  V.  FRANKLAMD  AND 
ANOTHER. 


Landlord  and  Tenant — Lease — Agree- 
ment— Stamp. 

By  an  instrument  in  uniting,  not  under 
seal,  reciting  that  T.  D.  had  purchased  a 
piece  of  ground,  with  four  messuages  built 
thereon,  in  one  of  which  the  plaintiff  resided, 
it  was  agreed  that  the  plaintiff  should  con- 
tinue to  reside  therein  during  the  residue  of 
T.  D.'s  interest  therein,  provided  the  plain- 
tiff should  so  long  Uve,  at  the  annual  rent  of 


(4)  3  Dowl.  P.C.  £29. 
(«)  5  But,  533. 


(6)  4  Bingf.  fi86;  (.  e.  <  Uw  J.  Rep.  C.P.  118. 

(7)  Barnes's  Notes,  90. 
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U.,  and  in  the  event  of  hit  dying  during  the 
timthuiance  of  the  term  hit  widow  thould 
reside  therein  on  the  tame  termt ;  and  T.D. 
ftriker  agreed  to  attign  all  hit  interett  in 
Atfremitet  to  purehated  to  the  plaintiff,  on 
payment,  within  leven  years,  of  140i.,  toge- 
Aer  with  all  expentet: — Held,  that  the 
instrument  required  an  agreement  stamp  at 
»eU  at  a  lease  ttamp. 

Aisampsit  on  the  following  memoran- 
dum of  agreement,  made  the  7d^  of  January 
1840,  between  Thomas  Dell,  of  Upper  Hol- 
kway,  in  the  county  of  Middlesex,  of  the 
one  part,  and  Thomas   Lovelock,  of  the 
•me  place,  carpenter,  of  the  other  part: 
—"Whereas  the  said  Thomas  Dell  hath 
tkis  day   purchased   of    John    Frankland, 
Esq.,  a  certain  piece  or  parcel  of  ground, 
(itnate  at  Upper  Holloway  aforesaid,  with 
fcor  messuages  or  tenements  thereon  erected 
and  built,  in  one  of  which,  namely,  the 
little  house  at  the  back,  the  said  Thomas 
Lorelock  has  for  some  years  resided :  it 
is  agreed  between  the  parties  hereto  that 
the  said  Thomas  Lovelock  shall  continue 
to  reside   therein   during   the   residue  of 
the  said  Thomas  Dell's  term  and  interest 
therein,  provided  the  said  Thomas  Love- 
lock should  so  long  live,  paying  the  an- 
nual rent  of  1*. ;   Uie  said  Thomas  Love- 
lock doing  all   necessary  repairs  to  the 
■■id  house  at  his  own  expense,  and  also 
paying  the  taxes  due  and  to  become  due  for 
the  same;   and  in  the  event  of  the  said 
Thomas  Lovelock  dying  during  the  con- 
tinuance of  the  said  term,  leaving  his  pre- 
sent wife  him  surviving,  the  said  Thomas 
Dell  doth  hereby  agree  to  allow  his  said 
wife  to  reside  therein  on  the  same  terms ; 
and  it  ia  alao  agreed,  with  respect  to  the 
yard  at  the  back,  the  said  Thomas  Dell  is 
to  make  what  use  he  may  think  proper  of 
it,  the  said  Thomas  Lovelock  being  allowed 
to  use  it  also  in  the  way  of  business ;  and 
the  said   Thomas  Dell  further  agrees  to 
*»Bga  all  his  interest  in  the  said  premises, 
this  day  purchased  as  aforesaid,  to  the  said 
Thomas   Lovelock,    on    payment,   within 
•eron  years  from  the  ISth  day  of  July  1888, 
of  WH^  togeUter  with  all  the  expenses  he 
may  be  pnt  to  in  the  transfer  thereof." 

At  the  trial,  before  Coleridge,  J.,  in  Hil- 
ary tens,  1846,  the  agreement  was  put  in, 


and  it  was  objected,  on  behalf  of  the  defen- 
dants, that  the  stamp  of  \l.,  with  which  it 
was  impressed,  was  insufficient,  as  it  was 
a  lease  and  something  more — Clayton  v. 
Burtenshaw  (1).  The  learned  Jud^e  re- 
served leave  to  the  defendants  to  move  to 
enter  a  nonsuit,  and  a  verdict  passed  for 
the  plaintiff. 

Petersdorff,  in  Easter  term,  having  ob- 
tained a  rule,  pursuant  to  the  leave  re- 
served,— 

Knowlet  and  WiUet  shewed  cause. — The 
stamp  is  sufficient,  whether  the  document 
be  a  lease  or  an  agreement,  as  it  is  not 
under  seal,  and  the  rent  is  under  20/. 

[LoBD  Dbnman,  C.J. — ^The  defendanta 
contend  that  it  is  a  lease  and  something 
else.] 

If  it  purports  to  be  a  lease  it  cannot 
operate  as  such,  as  it  deals  with  a  freehold 
interest,  which  can  only  be  by  deed.  The 
word  "  term"  does  not  of  itself  imply  any 
particular  interest,  either  freehold  or  chattel ; 
and  the  Court  will  not  make  any  iutend- 
ment  to  defeat  an  instrument  on  such  an 
objection.  The  stamp  it  bears  was  put  on 
by  the  commissioners  of  stamps  on  payment 
of  the  penalty.  Every  lease  is  an  agree- 
ment, though  there  are  agreements  which 
are  not  leases ;  and  the  stipulation  only 
forms  part  of  the  consideration  for  the  de- 
mise— Price  V.  Thomat{2),  The  King  v. 
the  Inhabitant!  of  Louth  (3),  Doe  d.  Hart- 
wrighl  v.  Fereday{A).  And  if  the  stamp 
be  sufficient,  whether  it  be  treated  as  a 
lease  or  an  agreement,  the  introduction  of  col- 
lateral matters,  relating  to  the  subject-matter 
of  the  demise,  would  not  make  any  differ- 
ence—  Heron  v.  Granger  {Si),  Marson  v. 
Short  {6),  Carder  v.  Drakeford{1), 

Petersdorff,  contri. — First,  this  is  a  lease, 
as  it  contains  all  the  requisites  of  one — Bac. 
Abr.  tit.  '  Lease,'  K. 

[WioHTMAN,  J. — What  is  the  determinate 
time  in  this  case  ?] 

(1)  5  B.  &C.  41. 
(3)  2  B.  &  Ad.  218. 

(3)  8  B.  &  C.  247  i  1.  c  6  Law  J.  Rep.  M.C. 
107. 

(4)  12  Ad.  &  El.  23. 
(£)  S  Esp.  269. 

(6)  2  Bing.  N.C.  118;  i.e.  4Uw  J.Rep.(N.s.) 
C.P.270. 
(7}  3  Taunt.  382. 
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'HwTaBda»«f  DaB^rintemt  "      ' 
'   [Wmhtuav,  l.<~«We  eumotiee  what 
ibKt  is,  as  Iho  only  definite  period  is  the 
UfeofDclL] 

■  [Fattksov,  J<.-~-Tfae  sgreemeat  lakxa  tt> 
seveml  faoosas,  awl  Lovtkxdc  is  ofdy  to 
occupy  one  ofl  (faenu  There  eertaiidy  is 
Uus  diffictilty,  as  all  the  houses  eoosti^ 
tulB  die  subject- iDstter  <£  the  a^preetnest  to 
«a«gh.] 

-  jf  tbe  instnimeat  refcrt  to  more  than  on« 
■ibjest'inattar,  or  to  more  than  one  use  of 
the  sam«  suhjoebiinnMer,  nttre  thui  one 
•Ian4>  is  Bteesssiy— ■  The  King  t.  R»ekt  (8), 
i>oe  d.  C«ji%  V.  Dog{9). 

i.  LoU»Dbnmah,.€J.— I  thiidt  that  the 
inatiuttiaBt  is-  a  dsaaist,  tltough  there  maiy 
btf<a  doubt  aa  to  the  determination  of  tb« 
Una.  It  is  taot,  however,  for  DeU»  or  tbos« 
yrho  represent  him,  to  sagr  th^  tbcreja 
tomethiag  ambignom  on  tbe  face  of  it. 
The  «M*  referred  to»  on  the  part  of  the  de- 
fendant, related  to  tite  sale  of  goods.  We 
bad  latd^  before  ub  the  case  of  Wharton  T« 
Walton  (10),  whieh  very  neatly  reaemblea 
th*  present;  the  (wly  difierenca  is,  that 
then  the  inetiumdit  was  stan^ed  as  a 
1m8«,  but  we  held  Uiat  on  agreement  to 
guarantee  Ae  paymeot  of  beer  sold  by  the 
landlord  to  tbe  tenant  required  a  separate 
stamp.  I  am  of  (^|>inioB  that  the  stamp  is 
aot  sufficient,  and  the  rule  will  be  absolute^ 

-  Faxteson,  J. — I  am  of  the  same  opinion. 
ft  is  said  that  the  instrument  purports  to 
eonvey  a  freehold  interest,  but  I  think  not. 
With  respect  to  tbe  houee  in  which  Lot»- 
kusk  resided,  be  is  to  bare  it  during  the 
Koidue  of  Dell's  t«in,  provided  be  shall  so 
long  Hve ;  and  it  goes  on  to  provide  that  in 
^  event  of  his  dying  "  during  tbe  continu- 
ance of  the  term,"  bis  widow  is  to  occupy 
it.  There  is  also  a  reservation  of  tent,  and 
tbe  relation  of  landlord  and  tenant  is  clearly 
ereated.  It  is  no  more  a  freehold  interest 
than  a  demise  for  ninety-nine  years  if  a 
party  shall  so  long  live, — which  b  a  chattel. 
In  addition  to .  this,  we  see  clearly  on  the 
bee  of  the  instrument  tlu^t  thefe  is  an 
egreement  for  the  purchase  of  several  other 

(S)  2  Str.  716  i  s.  o.  3  Urd  IU7B1. 1445. 
(9)  13  taat,  241. 
^  <10)  14-  Uw  J.  Kep.  (M,*,)  Q,a  321. 


houses,  and  therefore  there  is  fi  n^i^M- 
matter  distinct  from  the  demike,<!laid~4 
distinnt  atampJB  tfcerafoieaaitssVry.'ii "  > 

WjoBTHAN,  J.«-fi  -ididL'At  firsi  fflttcMsjA 
some  doubt  as  to  whether  this  cof  Id  tas  s^d 
to  be  a  lease  on  the  ground  of  ihe',antfaft 
tainty^  to  t^e  interest  which  it  professes 
to  convey;  bUt  I  think  ft  may  be  maintahied 
by  lookmg  at  \hk  entire  instrument,  &M 
the  relation  of  landlord  anS  tenant'is  creatra 
Im  a  timok  end  tiiat  Ifaitf  m,  tiMtretfarA.  «.l«ase 
(tf  one-of  tbe.hoB8e»i.  %I«lsadp«tltad>at&9t 
scbetbe*  thes^Aseqvent  4gr«eB)ent(its  tetbe 
assignment,  was  not  accessory  to  AoMtiag)} 
hut,  ■•  my  Bvetber  PMtesoa  ba»  qbeer^ed, 
that  portioo  of  the  a9raerofiDt.clcwMiy-  nSe^ 
toilifiEereBt  pMBiises»  and  if  9o,rtbe.sQbJee(K 
matter  being  different,  .there  ,JiKmld^«)«iii4]r 
be.*'sepante:|t«op«  - -, 

'    '  Rule  dimlttte  Ji)*  a  mMMAC  »•: 


'   184T.    ■) 
Jim.  20;  y»^ 
!T*b.  10.  }      • 


V 


Poor  Law^dftpreulietBhipii  ^otlkmtM 
by—  Order  of  Justice*  for  Binding — Se- 
e&ndary  Bnienef^Rtgiger.    ■  •    •     -r 

, .  The  examitutiont  set  up  a  settlement  ip 
apprenticeship,  and,  tbe  indetUure  being  lostt 
tecandary  evidence  j^  it. teas  given  by-the 
pneduction  of  the  register  ^pariah  apprenr 
frees,  tehieh  woe  %egularly  kepi  under  th^ 
pnvieiant  ^•siat.  42.  Gee.  ;S.  0.  iS,  an4 
contained  the  entry  of.  the  assent  of  two  /m- 
Hcei  in  the  bin^ig'  ■  The  Sessions  founi 
that  it  appeared  fnm  the  ejanmimitions  that 
two  Justices  had  allowed,  by  signing  and 
sealing,  an  indenture,  which  recited  an  ord/tr, 
under.  56  Geo.  3.  c  189,  for  binding  the 
apprentice ;  but  they  also  held  that  the  ejco- 
ndntUiona  did  not  dieeloae  ancient  4eg<tt 
endenee  that  such  an  order  had  been  madiei 
y—Held,  that  the  Sessions  teere  ri^  i»,t9 
deciding.  ..'.'. 

[For  the  report  of  the  above  «aaei  ie« 
16  Law  JL  Rep,  (n.s.)  M.C.  p.  49^,    .  . ., 
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1845. 
Nov.  19. 

1846.  I  THE  QUEEN  V.  THE  M ATOB  AMD 
April  22.  I  ALDERMEN  OF  LONDON. 

1847. 

Feb.  25. 

Attomie*,  Admission  of,  to  Lord  Mayor's 
Cmrt—6  4"  7  Vict.  e.  73.  ».  21.— Inferior 
Coart — Mandamus. 

The  Lord  Mayor's  Court  is  an  inferior 
totrt,  trithin  the  meaning  of  the  6  4*  7  Vict, 
e.  73.  s.  27,  notwithstanding  its  peculiar  euS' 
torn*  and  jurisdiction. 

Every  attorney  duly  qualified  is  entitled 
to  bt  admitted  an  attorney  therein,  although 
there  is  not  and  never  has  been  a  roll  of  the 
ettomies  of  that  court, 

A  mandamus,  to  admit  A.  B.  an  attorney 
*fjhe  court,  alleged  it  to  be  an  inferior  court. 
The  return,  without  traversing  this  allegation 
M  terms,  set  out  at  length  the  peculiar  cus- 
toms and  jurisdiction  of  the  court,  in  order 
to  shew  that  it  was  not  within  the  operation 
of  the  i7th  section  of  the  6  <^  1  Vict.  c.  7S ; 
— Held,  on  special  demurrer,  that  the  return 
was  not  bad  in  form,  as  an  argumentative 
traverse  of  the  allegation  in  the  writ, 

Uandamus.  The  writ  recited  that  Wil- 
liain  H.  Ashunt,  gentleman,  being  an  at- 
toniey  duly  admitted  of  some  one  or  more 
of  the  snperior  courts  of  law  at  Westminster, 
and  also  a  solicitor  dnly  admitted  of  the 
H^  Court  of  Chancery,  had,  since  the 
puatng  of  a  certain  act  (6  &  7  Vict.  c.  78), 
dnfy  produced  before  the  defendants  his 
admission  as  such  attorney  and  solicitor, 
properly  Terified  and  proved  to  be  and 
continue  in  foil  force,  and  had  duly  applied 
to  and  requested  the  defendants  to  admit 
Um  an  attorney  of  a  certain  inferior  court 
within  the  city  of  London,  held  before 
and  pftaided  over  by  the  defendants,  called 
the  Lord  Mayor's  Court,  on  signing  the 
roll  of  the  said  court  as  directed  by  the  said 
act.  The  writ  then  recited  the  refusal  of 
die  defendants  to  admit  him,  and  com- 
manded them  to  admit  or  cause  him  to  be 
admitted,  as  such  attorney  of  the  said  Lord 
Hoar's  Court,  according  to  the  terms  and 
providoiis  of  the  said  act  of  parliament,  or 
to  diew  cause,  &c. 

Retim— That  the  city  of  London  is, 
and  from  dme  whereof  the  memory  of  man 

Mnr  Seain,  XVL— O-B. 


is  not  to  the  contrary  hath  been,  an  ancient 
city,  and  that  the  citizens  and  fireemen  of 
the  said  city  during  all  that  time  have  been 
a  body  corporate  and  politic,  &c.,  and  that 
they  are  now  a  body  politic  and  corporate 
by  the  name  of  The  mayor  and  commonalty 
and  citizens  of  the  city  of  London.  That 
from  time  whereof,  &c.  the  said  court,  so 
called  the  Lord  Mayor's  Court,  as  in  the 
said  writ  mentioned,  of  right  hath  been, 
and  still  of  right  ought  to  be,  a  court  of  re- 
cord, and  has,  by  custom,  jurisdiction  within 
the  said  city  as  a  court  of  law  and  a  court 
of  equity,  and  that  the  town  clerk  of  the 
said  city  is  registrar  of  the  said  court. 
That  besides  entertaining  ordinary  actions 
and  suits  at  law  and  in  equity  the  said 
Court  is  a  court  of  peculiar  jurisdiction, 
in  which  many  actions  arising  out  of  the 
local  customs  of  the  city  of  London  are, 
by  the  laws  and  customs  of  London, 
alone  triable,  and  particularly  actions  upon 
certain  bye-laws,  passed  by  the  assembly 
of  the  mayor,  aldermen,  and  common- 
alty of  the  said  city,  imposing  penalties 
for  breach  of  their  prescriptire  customs, 
and-  which  penalties  can  only  be  sued  for 
in  the  said  Lord  Mayor's  Court.  That  the 
law  of  foreign  attachment  and  the  peculiar 
practice  relating  thereto,  is  secured  to  the 
citizens  of  London  by  prescriptive  custom, 
confirmed  by  statute  law,  and  gives  rise  to 
the  largest  portion  of  the  business  transacted 
both  on  the  common  law  side  and  equity 
side  of  the  said  court;  and  that  the  said 
court  has  likewise  criminal  jurisdiction,  in 
the  exercise  of  which  freemen,  who  have 
offended  against  the  laws  and  customs  of 
the  said  city,  may,  upon  informations  filed 
by  the  common  Serjeants  of  the  said  city 
and  trials  had  thereupon,  be  disfranchised 
by  the  judgment  of  the  said  court.  That 
inasmuch  as  the  greater  portion  of  the  busi- 
ness carried  on  in  the  said  court,  both  in 
law  and  equity,  arises  out  of  the  peculiar 
laws  and  customs  of  the  said  city,  the 
forms  and  practice  of  the  said  court,  as  well 
as  the  laws  and  customs  to  which  they  re- 
late, differ  essentially  from  the  forms  and 
practice  of  the  courts  at  Westminster,  and 
require  great  practice  and  experience  to 
qualify  an  attorney  properly  to  conduct 
the  proceedings  of  the  court.  That  it  is 
one  of  the  immemorial  customs  of  the 
court  for  the  attorney  of  any  party  suing 
SB 
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a»  pluatiff  in  the  couit  to.  ■davniBttr  an 
oath  to  hia  own  client,  and  to  rttain  in  hia 
own  posaession  the  i^4avit  sworn  by  hia 
dient,  upon  which  an  attachmant  issues; 
and  it  is  alao  aooUier  innnesgKtnal  cmtom 
of  the  said  court  for  the  plaintiff  in  any 
action  upon  which  an  attachment  issues, 
before  he  obtains  the  fruit  of  hia  judginMit» 
to  give  sureties  to  repi^r  the  asaouat  to  tba 
garnishee  in  oaae  the  defiandantJA  the  origin 
nal  action  should,  within  a  jrear  and  a  day, 
come  in  and  disprove  the  plaintiff's  dehb 
That  the  plaintiff's  att^ney,  under  Ae  saiA 
custom,  takes  such  smietiea;  and  in  ease  it 
shall  be  made  to  appear  that,  from  io«d> 
vertence  or  any  other  cause,  the  scretiee 
were  not,  at  the  time  they  wen  so  takaa* 
aidrent  and  responsible,  the  atbmiey  is  peis 
sonally  liable  for  the  amount  of  such  jadgo 
meat ;  and  it  has  oocucrad  in  the  oowae  of 
practice  in  the  said  court  that  the  attoraiea 
of  certain  parties  suing  as  plaiatifls  in  the 
■aid  court  have  been  fixed  with  the  amowt 
of  such  judgments,  and  have  been  obligad 
to  pay  the  same  in  conseqiwnee  of  thirir 
having  inadvertently  taken  suretiea  wh« 
prov«d  to  be  inscdvent.  That  from  tiiM 
whereof  the  memory  of  man,  &c.,  there  at 
light  have  beoi  and  still  ought  to  be  oertaijB 
clerks  at  attoroiea  of  the  said  courts  nat 
exceeding  four  b  nombei,  who  have  es^^ograi 
the  exclusive  right  of  practising  in  the  court, 
which  right  was  never  questioned  untii  the 
application  of  the  prosecutor. 

The  return  proceeded  to  allege  that  the 
ancient  necords  of  the  court  awd  the  journal* 
of  the  corporation  contained  certain  ^Uiiea  id 
the  reign  of  Henry  the  Eighth,  proving  tint 
the  said  four  elerks  or  attomies  were  at  that 
period  clerks  of  the  town  clerk  and  registrar 
of  the  court,  and  were  awom  and  adnuttad 
by  the  court  of  mayor  and  aldennea,  aad 
on  admksion  took  a  partiomlar  oath  o{ 
office.  That  from  the  said  entries  it  ap» 
poued  to  be  the  practice  and  duty  of  the 
■aid  olerks  or  attomies,  bettdes  acting  as 
attomies  for  suitors,  to  attend  the  Locd 
Mayor,  and  to  act  as  hia  clerks  in  all  matters 
of  equity  and  of  law,  as  well  criminBl  as 
civil,  in  which  the  Lord  Mayor  might  have 
occasion  for  advice  and  assistance  {  and 
that  the  said  clerks  or  attomies  were  aho  n^ 
quired  to  be  assistants  to  the  said  town  clerk 
in  the  affiiira  of  the  eaid  eoq>aratio&,  and 
that  one  of  them  acted  ac  clerk  of  the  oowt 


of  common  oooMil*  and  kept  dst.-'mMiltea 
thereof;    that  one  other  of  tl^m'  attad 
aa  cleik  of  tbe  saala  to-  asperuiteBd'  ««4 
oversee  the  affixing  of^tlM  ma]poral1|i  aeal 
to  all  docum«its  whkh  ought  ai  lU9  wid 
of  li^t  to  be  sealed;  that  on«  «|jheK«f 
them  was  called  and  acted  aa  dark  of  the 
inrolmcnta   in   the  ooinrt  of  fauvtingi    of 
London;  and  tibat  the  whole  of  the  said 
elerka  or  attomies  in  rotation  issued  pTe<- 
egfit  for  courts  of  eownoa  h^  and-  «wrr 
tain  cewrta  of  wardmote^  and  aUwaded'tfe* 
Lord   Mii^or   aa   his   law  advieers   and 
olerks  at  the  vardmotea  held  fer  the  «Leo^ 
tioB  of  aldannea  and  other  buHinM*  of 
the  ward,  and  that  it  was  their  doty  and 
pmeticei  to   make  returns  of  such  eka* 
tions  to  the  court  of  m«yor  and  sldawiaa* 
That»  exoept   the  attendance   vgoa  the 
town  olerk  and  the  oemmen  couACil*  «a4 
at  the  JMtioe-rooma  at  the  Mansinn,  Haqfe 
«ed  GaSdhall,  these  several  duties  atill  pec- 
tain  to  the  ofiioes,  and  aia  performed  t^ttnt 
holdera  of  them  at  the  present  day.     Thajt 
iwvioufily  to  \79&t  vacaocieain  the  offiosa 
laere  fiUed'  by  the-Locd  Mayor  or  the  %ncE 
dari^  for  the  time  beiag,by  grants,  for^ifr 
emriary  or  other  c«VMittB«atiww»which|pmitB 
were  made  to  the  offiee  sometimes  in  999- 
fleaaion  aadaonetimeainrevBrmoqj.sovfft- 
times  with  aad  aoaaetimea  withoat.tiia  powfr 
of  alienation.    That  sinoe  17S9  the  offiqa 
had  been  obtained  by  puriyhase  frxM»  the 
holders  theNof;  that,  sul^ect  to  ^scmoml 
for  miaoonduetk  they  wesa  admitted  to  fjbe 
offiee  for  iife^  with  the  sight  of  ulinnstian 
v^u  payment  t»  the  fruda  aC  the  cqrpos». 
tioa  of  an  alienation  foe  of  601^    That 
three  ^of  the  present  oierka  held  their  offifw 
1^  that  tide,  and  have  reayactive]^  paid  Sbk 
the  same  sums  varying  in  amount  frnpi 
3,1201.  to  9,000i.;    and  that  tb»  fontfh 
office  is  held  bjt  the  solicitor  of  th&  wtj, 
he  having  been  i^^ointcd  thereto  ia  l&U, 
i^n  the    decease  of  the  former  btddir 
thereof,  wh«.died  witbaut  tuvnng  axecnwd 
his  right  of  alienation.    That  upon  alia«»- 
tian  and  new  appointment,  tha  alianeeioa 
admitted  by  th&  court  of  mayor  and  ald^t* 
men  upon  has  taking  the  oath,  oCoffia%i|itd 
also  the  oatha  and  dedaiations  ceqwtad  t»iie 
taken  aad  subsaribed  tw  the  8evaia|LpowM« 
admitted  to  corporate  places,  offices  and  aa- 
peintments,  via.,  the  Lord  Maj^r,  ahe^lf; 
dwndwrlai^,  and  0^  9Mpo(ate,offiaai%, 
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'  ste  iHuiii  Aeo  Bet  mk  at  leuj^tli  the 
etflii  of  dlc*t  aad,  after  atatmg  that  the 
«Mrt  h  a  oowt  ttf  reaord,  set  (wt  also  the 
wteaii  of  tiw  adarfsnon  «f  oac  of  the  pire> 
ktM  eltrbi,  av«rmg  that  it -was  nmilar  in 
Imbi  t»  the  admissam  of  other  corpoiate 
fMoea  and  Mber  proceeding*  iathe  hM 
tomt.  The  i«etuni  then  pfocmded  to  state, 
'^tfM  the  eaid  elerks  do  not  sign,  and  never 
taw  ngSfiA,  any  nil,  or  anything  in  the 
MCDie  of  «  roil,  either  open  their  admis- 
iImm,  or  at  any  odter  tiiae  befiare  or  after  tiie 
Haae,  but  immediately  after  their  admisaioM 
iff  die  obtut  of  mayor  and  iddermen,  they 
^mtliae  aa  attomiee  at  tiie  said  LomI 
Mijror^i  Oonrt,  and  receive  die  fees  nd 
euDlnMMits'arisii^  firom  their  said  offices, 
ami  are  by  raatotn  snhject  to  the  govem- 
awnt  and  uontiwd  «f  the  eomt  of  mayor 
Ml  ddemwn,  who  luay  suspend  or  temovc 
Ibm  for  misooDdnet  fram  their  said  offices, 
tad  that  there  have  been  fieqnent  oeeasioin* 
Oh  ^'biA  Ae  pomr  of  the  said  omnrt  of  the 
tayoT  and  aldermen  has  been  pat  is  fioroe 
fur  their  eonection.  That  there  is  not,  and 
Oat  there  ttever  has  been,  at  any  time 
tning  the  period  «f  the  existence  of  the 
•mtt  Lord  M«yor%  Ooart,  a  roll  im  which 
have  been  Insetibedor  entered  the  names  of 
^  said  clertcB  or  attemiea,  prvetising  or 
%aviiig  die  right  of  practising  in  the  said 
iioiA  Mayw's  Co«rt ;  nor  is  there  now,  nor 
hss  there  been  dlirmg  aay  pert  of  thtt  said 
line,  any  nl],  or  any  doeament,  or  any 
ether  thing  in  the  natme  of  a  raU,  which 
(he  said  W.  H.  Ashnrat  conld  sign  as  di> 
iMed  and  requiied  by  the  act  of  parlia- 
'neat  in  the  eaid  writ  neiftioned.  And  for 
<hese  rewoBS  we,  tee.,  oaanot  admit,  nor 
ought  we  to  admit,  die  aaid  W.  H.  Ashniat 
M  attorney  of  the  said  court,  as  by  the  said 
writ  we  are  commanded." 

Special  demurrer  and  joinder.  The 
grounds  of  demurrer  stated  were,  that  the 
rrttiTti  did  not  shew  a  compliance  with  the 
"Tit,  or  properly  traverse  the  allegations 
contained  therein,  or  any  of  them,  or  shew 
«»y  defect  in  the  writ  or  previous  proceed- 
ing*, or  any  good  cause  for  non-compliance 
*ith  the  writ.  That  it  was  an  argumenta- 
tive traverse  of  the  allegation  that  the  said 
Lord  Mayor's  Court  is  an  inferior  court ; 
Md  that  it  denied  matter  of  law,  setting 
op  an  immemorial  custom,  limiting  the 
■mmher  of  attomies  of  the  Lord  Mayor's 


Court,  in  contravention  of  the  statute  6  &  7 
Vict.  c.  19. 

In  Michaelmas  Term,  1845  (Nov.  19), 
Af.  D.  Hill  {A.  PuUing  with  him)  ap- 
pealed in  support  of  the  demurrer.     The 
Court  called  upon — 

R.  Gwrney  (Sir  F.  Thesiger,  Attorney 
General,  Sir  F.  Kelly,  Solicitor  General, 
and  Hugh  Hill  with  him),  to  support  the 
jeturn. — The  prosecutor  grounds  his  right 
to  admissioB  entirely  upon  the  general 
words  of  the  27tfa  section  of  the  statute 
4  &  7  Vict.  c.  73,  which  enacts  that  "  every 
person  who  shall  have  been  duly  admitted 
an  attorney  of  any  one  of  the  superior  courts 
of  law  at  Westminster,  shall  be  entitled, 
upon  the  prodaction  of  his  admission  therein, 
«fr  an  official  certificate  thereof,  and  that 
the  same  still  continues  in  force,  to  be  ad- 
nitted  an  attorney  in  any  other  of  the  said 
courts,  or  in  any  inferior  court  of  law  in 
Sngiand  and  Wales,  upon  signing  the  roll 
of  such  other  court,  bat  not  otherwise,  and 
shall  thereupon  be  entitled  to  practise  as 
an  attorney  therein  in  like  manner  as  if  he 
had  been  sworn  in  and  admitted  an  attorney 
of  such  ooort,"  &c.  But,  first,  although 
the  Lord  Mayor's  Court  has  no  doubt  fre- 
quently been  called,  and  is  in  some  sense, 
an  inferior  court,  yet  the  &cts  stated  in  the 
letnni  shew  that  it  is  not  an  inferior  court 
within  the  meaning  of  this  section.  It  has 
existed  from  time  immemorial,  and  has 
peculiar  powers,  jurisdiction  and  customs. 
Actions  may  be  brought  in  it  which  cannot 
he  brought  in  any  other  court  whatever, 
e.f,  the  proceeding  by  foreign  attachment. 
Its  coarse  of  proceeding  is  so  entirely  dif- 
ferent from  that  of  other  courts,  that  acts  of 
pariiament,  though  general  in  their  words, 
have  been  held  to  have  no  effect  upon  it. 
Among  other  peculiarities,  it  is  a  court  of 
criminal  jurisdiction  :  the  common  serjeant 
may  file  information  in  it  by  which  free- 
men may  i>e  disfrandiised  ;  and  it  is  a  court 
•f  equity  as  well  as  of  law.  Attomies  prac- 
tise in  it,  not  as  attomies,  but  as  holders  of 
a  corporate  office,  in  which,  after  admission, 
they  may  practise  as  attomies.  The  office  is 
one  which  is  obtained  by  purchase ;  one  of 
the  present  holders  having  paid  no  less  than 
9,0002.  for  the  right  he  enjoys.  The  Muni- 
dpal  Corporation  Act,  5  &  6  Will.  4,  c.  76, 
though  by  section  1.  it  repealed  all  laws, 
statutes,  and  usages,  and  so  much  of  all  royal 
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<at>d;rodier'4:IiartBn'aB  iina^ilie<iBqphisifddit 
with'  tb«t act;  iin)^'btir(Highei^^«Aiidilait 
lulled,  doesmttt  apply  ttii^B  ^tf  tt  IsA- 
doq^  -  Ths'  castoiU*  o£  die  citjrv  ithoMine, 
•rs  not  imfy  not! effected:  b5>itIuti[8tMitte 
(aectiont  IV  ^  1^8>  119^  weie  rdler^jta), 
bat;  the  *xenlptidn  :ii^  the'iefiect>  lofiire- 
naeitaig  tad  etrtSblishikg  tMni  /  demttil 
tmnda  iR'aitaiitof^pnflaartnt^llkeKbMqvf 
the'27th  «ectkni«f  <heiatatatB'6'&  fiViot. 
Cd  78r.)  doinot  sopenede  or  AblngaU'-iDeU 
auUana'^SiaUtn  Yi  Moba{t),  The  iftffior 
of  Leitater:Y,.Burpisa{2y  •  U  it  had  bcian 
intsiided  to.  to^  AvayuF rdax  tkcMe'imi- 
«oiiB,.d^y.'woald  hsvb  beeia  eKpte(al3i!ineo- 
-tioncd;  .ts,  vnn  dane^iBr .efxampfe^  jni:tke 
■tatutes  ajQeo.  ft.  o  &ii«.  l«<And50€80. 
SwO^iS?.':  Buttboo^ditrtii&appdndBdtio 
ithia'stanrteyt6&7  Vict.,:^«acbediil8iof>iaot8 
'  thereby  Mpebled;  it  aintai»a  iip>  pvociBian 
wbotevm  rehitiiig  t6'  local  leuateink/aiM 
Tuagea.  'AfiinMtive>.vaidi:  i*  an  act -do 
Bot  take. away' a  Ibnner  cnstam4~iCo,  Ida. 
li&af  Gom.  1%^ '  ^axiMmbati'  (Ay)  1U. 
Andif  tias.baBO  gemBu^j^^ fartbmi Amit 
ao-m'tbe  oaae  :o£id»e  cnitoaaa  of  Ibettftjibf 
Londoni  .'t'OaitrHmof  LQn&m.amio£«iiah 
ioroe-that  4liey>8haU  atand'agaiaafcnegatne 
aots  of  parliament"— Ftnl  ^6rir*  Statute^' 
(£,  6,)  !«,  taOnfl^e  Mttj^.itf  Leidtn*. 
BatnariMon.  Andt]Kiea8anlB,ii^itibcae 
Quattans  'ba're  been  recogaized  ^apd  eon- 
ifirmed  bjr  a  long  nioeeaaion  of  acta  -of 
padiflnent  fi«m  Magna  Cbarta  down  to^2 
Will,  &  M.  teas.  1.  c.  6.  a.  S.  On:«iMa  ^^ist 
the  following  (nithoTitteS'Wei«<refc7Bed'toi-» 
:1  RM.  105,  ThB  dttf  of  Lonin'mMuH  (3), 
-6  £tts.  e.  4.  •.Si)  The  Ktn^v.  BagthtM 
(4),  Appklen  w.  Stoughtam  ('6> . :  7Ae  J'aZten 
Company  v.  Jay(fi),  may  appear  at  firot 
flight  an  autfaBoritgr  against  the-  dafcnduiti. 
There  it  was  faeU  t3iat  the  statute.  B  &'S 
•WilL  4. «.  71.  8.  3»  which  enaata  that. whan 
the  access  of  light  to  a  dweUing-hovseahaU 
liftTe  been  eBJ<^cdf(»f. twenty  yean  viAout 
oMermption,  the  inj^t  dmreta .  shall  •.  be 
deemed  absolnte  and  Jndefeaaable,- extendi 
io  tiia  «ustoiD  of  the  «ity  of  Jjoadoo^.'nid 

'■  (1)  2  B:  &  Ad.  S43;.  *.  t.  rt»w  J.  Rep.'  Ad. 

180. 

'-.(«)  » Ibid. 246.' 

Ui)  8  Rep.  126.  \       \    .    :     ' 

(4)  Cro.  Car.  847, 861,  .    , 

(«)  Ibid.  B\i. 

(fi)  SQ.B.  Rep.  109;  i.e.  11  Uw  J. R«p. (N.t.) 
Q.B.  in.  ;       .;, 


-«awsaqaeMtly>tht-3rii  dtuthn-TtoltiSdafian 
lan  aticienti&MlndatiGia, iadttenab^nibSbract 
<4ketacee8Sj«f  4i^  toialti«lgbib6aiingVinr«M- 
iringt^kwdev  'waa'nb  anawer'ia'air^abtiteuAr 
^.■iick>ab«liniBti6n.'i-j''Ailt  (kieitbatifaABttbe 
■liactiaO'ioantaiiKli-^itfafsr^nnaadsi  ftatayiilaal 
'iuagp  sakiiB^baBt'toi-tkt  otntaSLVfitubf^- 
iaittadiagt'^^ebnngstbatilhtoiautDBdci^legad 
Saithc  pteafmaatihaiof  jbeto  JMitthaKontcsa'- 
pi^aitiof  die  iegnlatdrfl^Jaad  that' <fc|^cai- 
'.traidti-.'ta  lau^erasdct- itt;  ^and>qt<waaniipan 
.ibenr  vindS)tfalati&frdedaMi  ^4)h|  Osdit 
-jHwietdffii.'  -•  vi  ',  ^.  -  ./:.  .'u'lJiio":  .iii-.-."iq 
.  [LoBBr  Smif  A!Nt  C<ii-«*irha<u«aasltwHa 
liotitnndi  CDriudendi  idiadroEgaebBdvadte 
aaguaticatil^Bib;  bi^kinAthoofbtsMiveiiir 
ekan  paints  >!  PitebeUytfaa)  CUyc^vat  nals 
'^aityntoilb  .-£utii<B  the  •praaentseaae^tteBe 
-amno-aoch.'vnilsjh  in  iba>statiato(6  So^Vi^, 
.and  yianr  ailment  tisrilfart  thcsanattoiaiyaa 
tdy.on bafrc  fete'safBii  bjttparliaomBtaqr 
iciiaeiHcnfel  "  ':  ir  m  i<J»  'H  u  U  yj-m'a 
i.>  .Aa^'iofascrtedl'.hijrtiLoidijlieluifi^ii.jan 
.>Th»<!Kmf>ft\j  OeCbattbarbait  ,«efii^im^ 
B<itiar^7)v  ^WioA-y^'iba-M^uatniaiiaa- 
-tingnjshhig.' London  ^ntavatlieri'iMaperii- 
<tii>iM  .'iainat!  aear^nwlMiaL  -  .ilkialauffiokdt 
.Aat ,  mfAi  'atdiitiii«liott''iB  noa(  WitU]^  Ma- 
Uishei:'^  lEkrtiieniAd  Suits  .statediiflitae 
ittntlk  ^sbew-^at  it:  ooiild,tBo«£lliitvei<b«iii[i 
the  intcntioa^of^  -dietiegnkaterentftHthrtHr 
«pea,  thbiLord  Magrtoda  lOanti'.'t^nenn^ 
attorney .1 .  Tba  >-  adeaxaadxIpmotiBiiiaf  ttie 
cbdrtiiaik  B0'4tiffiMttt.fram  tbbsaiiofl  any 
otfaa^  ootnt^  tiiat  dliBy  reqinbe<-A>  dSfienat 
kind  of  knowledge  itakdignabivftniitee  In 
(iiiMa  <wh»  pa)Maaa<  tlttiei  <  <Tbi»  Teryiattttbte, 
3-6ii1  YiDtt<c^.7S,'ii»tnddai  ^'itbei»ta»n|- 
tMi«n  o£  attainiea  befioBw^dleiiiadhniasian 
-tD"prastaic  m^iuMmvyxaaiiUi-  AnatHl 
fiu^haE  and  mora.  extansiiTO  lexaminafion 
v«ald  bs  :aecfasary  bafocft  adraiaiton  .taUrn 
;Iifird<^Ma^ori'a?CkMrti  insotdecio  ptomutbis 
capacity  oEappUotala  fofcitheffRidiaiiutiaB 
.of.  p»btitioittis<-'fkar&n  wSmft.iah  luAm 
<li9atatflt-«/BMl  MMrt'Mag^ibebnfigjbttiifaa, 
.ttMbghnQt(fls-tiia«Miitaiji»faanftin<'d%9ir  mL 
o^«iMc(&).  iXhc  Btatnteilftieteto&Axjcaffl. 
ti-4tr{>MTidta;Mliatt  iai4M;oaais  aAati-lHui. 
jndgimM  ahall  .be>  cib!|atnad>.in  angRHMiifisa 
lUiWit,  Mitfiqf  tii^'ofirfcafmsfaoCaneoid^  On 
grQ«oirda(ay;b«iBeitiotad.by<Mfor«»'.  >>Se*k 
J-'     '       1    ■.        :■!..•!    :i     1 -j.-i)'.!;'-  ,iV}'.f}i'} 

(7)  2  Lord  Ken.  469. 
(8)ll4VbSla«iaia6«l< 
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/lOpn^tioitratdlKofi  tbenUtuiCamBiacpgBa- 

t-eni^.iuid'tmiiniited,  .it  WM  jiridj  ia  fsTiacr 

■r4iifitnkaUi{9)i'itiBit)j  thai'pnKtk»'«f  Ike 

id&OMl  M«7M's>£aurk^ia  thevaae  fl£»£>i:ftgn 

^attanhmekt^'isiV)  diflerenkifirconi^tafjtbas 

icenlTtvtkat  iteavff.-inifiasaiblejtoiBnppiMe'lke 

-legUalii^ivdBkl  iuLVaJntBDied  ^  stsfaite 

t4«iq^ljr'tBUBiebiued8e^Bnd'.dHtt  Ae'mdt  of 

•orrtigninhaii,  itbereforstiitapiopeiily iiaaed. 

•QlhfrfiBDeMdin^ii^fbtBiga  attadiment  g^tr^ 

napnmeta  pottrers  rtef  Bttosnis^  angaged ;  and 

]i£eD  pimKims  acfr  taibe^admittednriUioi^  the 

preaent  oontronl  exercised  over  ptBCtitioners 

ontlttCDattv  'k* oUs^faief  aonrieqaent  upon 

•^bm  taoagwdty  <oi  miaDaiidiict  ^  might  be 

'{iiiidigi*aB.    <AtpiiMBiit,,tiie«UenMa|Ma- 

aMsthcpowe^ofdistoMlali!  but'&epiote- 

•■toc  Blast  cDBtpMl.' dBti  an  attoBney' e(o 

dtnUiftod  -mMid  t  hMt « i^hfr/to  ^^iK-admia- 

Lsi^'ittei>*er^'  aejctd^v  luXhe  ititte  tand 

^taamUs^afitke  <t«tiiteii6jft  7  Vict  cli. 

ihew  that  its  object  was  to  regoiiiJo  the 

aagbttjaadiMitimotAd  modb  of^acbiiisa^  of 

■attiinileB,  bat  m6t  sto  give  them,  b  litle  to 

tatparOtevScesi : "  A  tfaik>g%Irich  is  -within 

-Ihe'leMerxif  &>statate  i>  not.iHthin.  thr.at)l- 

itate^nBlessit  beiiriAtaitli»inteiitien  oftbe 

■laikettlt^^Baoi'  Abm.-  tib.  .^Statute,''  (I)  9. 

-'Butv  fortfaei,  -Ihiit  Otxatiit^Kit  vniMA  tbe 

drtteriaC 'therstatutev  Car  it.provides  for  the 

«diiilsa*n  -a£  >aa  J  uttnitey  only  vtpea  his 

figBangitbei'voll  efitb«tJdodrt>'.iuidntha«'i8 

HM  and  sever;  hhsbeettiaraU  here,'  '      '  ^ 

'.   [LoK»  Benhias,  O.J*'«^Wb  should' be 

aany  (to  decide  imyopvlbvairr  oatiiat  point. 

lA  xdl  SM^  be  pnxirided.] 

.' Dliere:«o«ld  ibenvniaikteBm  here  tb 

•fnenre  a  roUi  brimue  it^  aeoartfounrded 

'an«attan;    Cborts  of  Rqncet'have  no  zoU. 

iSoin^  of  the  aota  eetablidiiag  them  even 

aDflait:'peaaltie»'apon  attonties'.ptaetaBing 

Ifeig.     'H%a  h  tint  mtention  of  the  legia- 

^itoretQ  ifepeakali  those  jwavistons,  aaJd 

AD'thsowjopieB  ail  nwk^courtB  to  attoN 

oiiMf    .Shea4iBkute^2  Oeo.  Sc  o.  aSi  s.  1. 

expressly  prohibits  attomies  from  practising 

in  any  court  in  which  they  are  not  inrolled. 

•The  geoeral  intention  of  the  legislature  to 

iexeept  the  Lord  Mayor's  Court  from  the 

operation  of  acts  regulating  the  admission 

of  attomies  may  be  seen  in    the   statute 

6 Geo.  2.  c  27.  s.  2,  which  enacts  that  "  any 

person,  admitted  an  attorney  in  any  of  bis 

■'■r:^     XA  >:■'■■  ; 
(9)  SB.*  Ald.Ml.a 


rMajesty'si  ootiEtaiaf  <«eoD0>di8kK\^estiDittatar, 
-ishaU'be  capable  of  beingi  admitted' to  prac- 
-.tisfl  m  aay  Biferior  oouKt  t&xeemA,:fnmied 
aadt  pBTspa.be  in  all  atber-nesincts  cafiahle 
land  ,qualijiedi  to  be 'admitted. an  lattonicy 
(aocoidiB^to.ther  usage  and  coatom' of  aa^h 
inftrior  ooortv"  And  tlas  110&  scotionJof 
the  5  &  6  Will.  4.  e.  76v'\iMle!a  tbmr 
'.'OpenaaoBy  saehiiBfeiior.oouxtain  facHnughs 
to  ,the  ati»niiBs..ef  ithe^stqacrior  cotttts  at 
.WesfettnBsteE,  doesnet  (as/alieady  obsetved) 
.appl^  ta  the  Lord  Mayor's  Goorti  A^in, 
tins  27th  sactioiLof  the  fi\&'7  Viet;  cv  li, 
provides,  thatevary  <  aOoroey  of'  a  duparior 
-oonrt  of  law'  ^all  be.>entitledr  ha.,  to  be 
.^admitted  aa.an  .■attfuaug  ra  aay  iafisiibr 
oourti'of  law,  and  evejry  toUeHor  .td>A» 
High  Gpttrt  of  Chancery  shall  be  antitl^d 
^to  be  admitted  as  a  so^iot for  in  amy  iaferiar 
coBitrof  cquky.;.'>No«  tbe<  Loud  Majonl's 
:Goui±'is;a.:oouit  botk  ol  Jaw  and  eqaity. 
Suppose  the  ptoaesutoi  to.fae  an  attoraay 
.Only,'  and-.  Bot^a  eoliaitor,  ib«M»tlie  eoa- 
.  tended,  on  die  other  side,:  that  he  is  still 
entitled  to  admissioB;  indeed,.- the  irtit in 
itfac  present  case. only  eiders  his  admissiim 
IBS  an  attomey;  but,  ifadaiitted  inionedk- 
«acter)  he  wouid>be  entitled  alee  to  practiee 
iui  the  other.  "Xfais,-  -  ho vem,  icould  not 
.kavB  been  tfaeintctatMn. o^  the  JegiBlatuie; 
"far  separate  axamiaattons  are  lequised  be- 
-foic  a.  patty  can  lie  admitted :  an  attramey 
land  solioitoi  respeetrvely.  A  case  may  be 
Jntbin  the  general  iroids  of  die  ft  &'7  Viet, 
'c.  78,- and  sot  vrithintfae  Efpiritand  iatentidn 
irf  die  statute — In  re  Gedye^lO). 
.'.  [WiLuaM,  J.-^Aie  VMi  io  uaderstand 
ihat  you  coald  not  safely  traversa  the  alle- 
{gadon  in -the  <vrit«.that  this  is  an  inferior 
;eodrt  ?3  ' 

y-'  [WisHviraK,  Ji— Do  not  oll.pleadingain 
^he  liord  Mayor's  Court  allege  that  the 
oaatteca  arose"mthia  the  jarisdicdon  of  die 
ooarfr?] 

It  is  diffioult  to^nd  an  exaot  definidoti 
of  an  inferior  court ;  and  it  has  been  tkon^ 
^Mtter  to  state  in  the  retam  idl  tbe  facts, 
which,  whether  it  be  an  inferior' oonrt  in 
cine  sen^  oxnot,  shew  that  itis  not. within 
the  operation  of  the  27th  secdon  of  the  sta- 
tute. The  appeal  from  the  equity  court 
of  the  Lord  Mayor  is  direct  to  the  House  of 
Lords ;  from  the  law  conrt  to  the  Court  of 

(10)  14  Uw  J.  Rep.  (if.s.)  Q.B.  288. 
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COOKIE  OF  iStWEElW  ftimCH : 


othkrcodtt.  Ftttber,  the  writ  dfttitrndliRiub 
4oM  iMt  Mtow  tb»  tenM  of  tlie  e7tk  mo* 
dofl.  it  deaoribcs  it  Ma'**  «eita4ii  {nfMor 
«*nrt,"  n<Jt«i3*ig'"<rflBW,*'  or**of  equity." 
I«i««OMriMMit  Whh  !tlte  tnit  that  it  i»  att 
iatofor  eeoIeaittstieBl  eoiiirt.  TU»  iMlifgii 
■Hmdanui  ta  adn^t  the  promc«ter  As  tm' 
attvrmy,  tlie  UMit'oagbKoliavie  «h«w&tM»t 
tfiuwM'aiiinfbHorciAirtoftoir.  Tbewri^ 
dwrefer^,  k  iMuffideM,  «ii^  th«  Mtuvh 
«o*d. 

iV.  i>.  nut,  o«iiitril.^Tlw  tn^i^nfoii 
tks  odier  <id»  ainbVMs  to  iMs';  AM  the 
hovi  Mayors  CMOtft  not  an  itkttriot  eewrt. 
Then,  the  return  otigfat  either  t»  b««<e  tra- 
tereed  tkeaHegatfon  in  the  tvfilt  or  (he  4tl- 
ftfttdtmt  ahotald  haw  detntuwd  M  ^hmrit 
fcr  not  riiffwilig'tMlt  ttiN«iUi1«iiiaHo(r<Mmt«. 
ttm  retUfH  ai  it  Mahdt,  i«  an  argiMMiitatite 
ttvffifae  of  that  aflegatiM. 
'  £WioBrteAB,  J. — la  it  a  «pieftioii  of  tor, 
or  4^  faot?  ir  af  feet,  the  letam  ii  liot 
good  in  poiM  of  fcrni :  if  eflaw,  then  Uio 
Mtorn  has  properiy  «at  tmt  the  fiiota  •mUk'k 
<hen»  that,  as  a  Matter  of  bat;  k  is  bot'an 
inferior  eourt.^ 

[Lo«iT>  Tttonucs,  OJ.~It  «iU  be  mhori 
cobveniant  that ««  shotdd,  in'«h»'firM'i«- 
ataace,  ooasiOer  the  TBlidit5r  of  the  tetura 
apoB  this  {>ointl  J 

Cw,  ath.  Mft. 

In  HUary  vacation,  CFeb.  13^)  184J5,— 

'  Lo«D  DnrwAW,  C  J.,  asiA— We  dotbtel 
in  this  case  wh«tiler  the  retom  was  not 
ai:]g<mi«ata*i«e,  InasaMch  hi  H  aeu  Unrtli 
may  perticalan  belonging  to  the  Levi 
Ma^nr'a  Coart,  from  whiAwo are  reqirfMd 
ta  ittm  the  tafemMe  that  it  ia  not  wdthltt 
Aa  STth  acofioa  of  the  6  &  f  Viet.  o.  79, 
instead  of  statingsedie  more  general  prqM^ 
sMon ;  «B,  for  axampie^  thattke  Lord  Major's 
Court  is  not  an  inferior  court,  irhMt  migllt 
shew  the  same  result,  but  which  might  be 
trsTersed.  If  this  had  been  done,  the  fiscts 
ivtnmed  must  have  been  found  by  a  jury ; 
and  the  question  whether '  tihis  atforded  a 
defence  matt  have  been  ultinuitriy  left  to 
tiie  opinion  of  the  Court.  We  tkink  the 
ootme  which  has  been  taken  isin  MR  respeeta 
asore  eonvenient.  ' 

The  Lord  Chief  Justice  tieQ  intimsted 
that  if  the  prosecutor  daaiiwl  to  ocmtrovert 


lite  dM«i^pti^A  d^  the'IiOra'll^ttTOT's'botirt) 
J^e*  in  the  "fitdrtj,  or  dfa^ute  (h<  truth  of 
Ae  filets  tbtMln  otetM,  be  m^^  liave  Hh 
oppDitnnky  «r<aotng  so  by  wRhdrawing-'  tUe 
#Mimn^,  atad  travel  nig  tui^  pnfl  of  Ine 
NftarBr^  Irat  that,'  tf  t^  tacts  stated  WMV 
not  bonVOvierted,  the  Court  VsuM  Ve«r  flte' 
fufClWi'tlrguiMeAt  iii  sttp^flM  wHi^dtsJiUlltei'. ' 
'  »f.  D,  mUiPHtUiig  wKh  -bim)  %ds  i^ 
OOMingiy  heaM  4tr  EMbter  Ifentt,  1S40 
(April 'ie>.'-^sMnnng'tb«  tkxita  to 'bis 
^Oott  iti  ftetti'i'it'iiCtaw'ahswterto  tbewnl.' 
yiMt,it  does  ifttabe^tfaM'tiie  Lot4  Mayor'ii 
Ooott  Is' not  titk  iikfciioi  court  WIIWm  the 
B^aflittgiofthe  statute  6*  7  VSet-ic.'  73.-  #.'27i 
k^iioes  not'appoar  OH  the'&oe  of  the^«tt>m 
Whotker  ftopleadingitln'tlhe  oontf  (as  sng^^ 
f/uilett  by  Wi^Iflinfcnj  9i)  liter  that  th« 
^Ma  vra(^Mn  'MToSt!  iMthnt'lli  ]UHsaM9on. 
K:8<KJk  an'kv^MBieht  be  Wtid'M'Meessdty;' 
«Mi  >iiMiM  ikum  deiettlvely«Mtt 'Mt^'ftr  aA 
iifAior  ^w«r«.  fi«t'  tboiigh  tki  -pAatM 
ieoOnldo«sntitshewtlMftM,lKMCeintwlff 
takajwdicihl  notjee  that  this- ik  an  MtefHcM* 
ftuvitt.  It  baa  (S^Ma^  beenl  ^  CtMU^'antf 
dncribed.  Lord  Hate,  in  b^  Aiu^ignt  tf 
«A«  Xaw,  pp.  '27  and  M,  'ewniBWWea  tUft 
^lastMes  inibriot'  ostoti,  lind'  aiiiuhg'tttiwib 
qieoffieH  tbi^  -oouit'<of  th^  eit^  tfTiKMiaeiiJ 
MwJfcsfoae,  vol.  8,  p.  81,  Mates,  ^'theset^MI 
oMiNs  within  Hbe  «ity  tff  LoMdon  aie  Mlsfr'tfP 
AersMBe  privcM  atidUnllled  speMes;**'!^ 
indeed,  using  Ao  term  *>{H(ltrie(r  coMrttY" 
bttt  ibis  is  «  HbnA  -mSk  kne'#a- to  llM  law, 
4tndi«  «ii^ite«sly-«pfill(Nl  to  Ae  "LtnA  lffay««% 
Court  in  Bae.  Abr.  *Ceuy(s,'  <X>  1),  Mr«y 
-a.  Awey-'(lt),  ^nMphmf  v;  B«nte(t0>a' 
ky  LoRt  Mtin«fl(fld  in  mmfOiftit  ¥:lMi^ 
JMi»(lS),  by  Lord  Xenyon  in  AbHM  <v.' 
iMlMm(14>,  by  Lwd' BUeHbomigb  te^ 
JAtstaMT.  AmMA(U),  and  byLt^'HNK' 
tantan  in  SkDfk  v,  Lt  Gren  (W);  TMfM> 
ia«  i«l»of^ils  ooa»trMMMhMufenn,'MSi|, 
ivlating  to  tbe  issuing  of  a  WtearWy«wj 
whkii  4es«ri«es^*  LovTJlfayw^'ODsiJt  aa 
as  Inftrfor  couMl  **  Itr  ii' ^  -pkW  tferlMt 
action  ih  aooUft  6f  W4Btii(iMsto>that'ftbi« 
is  anotbar  a«tit(lep«n<ilti^Mifh»baiM  ««iue 
in  an  inftrior  coitft,  «viii  £a«KM«,*>'ftek-^ 
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6  Tenn  Rep.  764. 

2  Cunpb.  20.        '  ' 

9  B.  &  C.  <8 f-i«,>f  LMr'j;Rat><K>B.  I8«L 
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CMh  i)ig,  i  AlnbtaMiit'  (Hi),  94,  oitiniK  6  C^k 
$2  4.  -And  it  bas^i^l  th«  :i»cideot«  of  wa 
raSeofitcofiKt.  ■  ((*  jwxdictioa  muBt«ppew 
OB  tfa«  fiiM  of  it»  pcooeedioKt — H«rton  t« 
jiwttm. ,  It , cannot  gn^t  a-  nev^  MM 
■r-gfafigiMVg  v-ffam/tifts.  ■  It  is  flabj»«6  tt^ 
tiwieim^auloftbe  Qqe^'s  9#n(^.by  hobtM 
etrptUt  1>J  cxriieran,  «ad  by  probibiUoaT-> 
4/ii«(.  247,  /tffNOt  T.  iSnno«(17),  Cffr<er 
ih  JiTMM^ie),  It  is  md  U)«t,  tb9v#  tb« 
atifte  19  Geom  d.  e.  70.  s.-4-  fi^ovides,' 
thatia  im  c)aae»  wiwrc  fi«id  judfpneBt  «batt 
t»  o^|>if^<l  jui  asiy  mUob  or  «uit  in  My 
ioCmor  cQort,  tbe  recoid  tulj  be  removed^ 
jettbat  in  Bulmer  v.  il/aniA^IJ  it  was  beld* 
that  di«  stfttuMididnBt  apply  t«  the  hovi 
Magros'a  Cowt,  and  tbat  tbe  ju^gnevt  i» 
snob  caae  could  not  be  reniored.  But  tbat 
dccisioD>  prqcv^dad  «poa  tbe  0«uQd-~«iOt 
t^  tbe  Lord  Maura's  Cowt  ww  »ot  m 
iakaat  court,  bat— rthat  Ui«  jodgpient  theXt 
wnoced  was  net  £oal,  bang  » judgnwBt  im 
a-finigR  attanhatent  agaiut  the  gaTniahe«« 
vbi^  aiigbt  hare  been  diwc^ved  by  th«  ga»- 
■itbea  os  the  4ej«ndaat  aubatc^nUy  putting 
ifk  baiL  In  J9rdm  t.  Cb j«  (19),  ho««v«r» 
mch  A  judgnoeat  ims  ramorved.  The  fact„ 
that  VKT  doea,  not  li»  t».'4h«  ttaeeo'H' 
Bcncb  i<m  tb4  Itriord  Ma^or !&  Court,  is  »» 
tetof  itsbeisg  m  iafarior  court.  £aat 
dae»  not  lie  {torn  th«  Suopanes  Ceurt,, 
4/iui..4a&,  or  finm  the  Cinque  Poita,  y*b 
thejF  «ie  iadispwtably  iaferipr  eourts.  Th«r 
pnamUe  to  tbe  6  &  7  Viet.  0.  73.  shews 
tha  JAttBtioa  of  the  kigirfatuN  t&  MiMNid  and 
<yinaniidttte.tfae  wh«h»  of  the  existing  kwa  re- 
jatiag  t»  attoroiea  aoii  aoUeitora.  WheEeres 
it  «M  intended  tp.aiieBipt  portioolar  per$oa« 
fima  the  opsratioQ  of  the  act,  they  are  ape- 
oklly  menthmedt  a«  in  ts.  4i6.  and  47,  wfaaeh 
paonde  that  the  act  ahall  not  eactevd  <a 
oactain  attomiea  and  solioitors — nmtng- 
olbeaa,  "to  the  solicitor  of  tho  eity  of 
Londea." 

[£.  OmmfUf—Hoae  of  tbe  peraeas  bmo* 
tjtwed  itttbe  47th  section  need  be  setieitom 
i|»  £i*t,  the^h  th^  hare  that  titk.] 

.  £v««y  affinoattTe  atatnte  (aad.  this  k  «Be> 
ia.^  sepeal,  bj  impUeation*  of  a.pracedent 
affirmative  statute,  so  far  aa  it  is  contrary 
thereto  ;  ibr,  l»fes  fottetmet  friort*  eon- 
tnriaa  aUtgant,  Bae.  Abr.  '  Statute'  (D)^ 

(17)  2  Salic.  4M. 

(18)  4Mod.l«l. 
(If)  tfi..VLfi%% 


afar'r  e«M<2Qi)w  Est.  parte  Gmt%th*r$i%l)i 
9  £mv  v.  Ctter  (82^  "P*^  ▼> Fiiey{%2,\ 
BmcM  r.  Carter  (34) ;  and  difierent  statoteiv 
•#:js«r*  ntmeriA^  shall  be  taken  and  constmed 
tQg^herrtrTAe  Kin^  v.  L<mMe  (39).  It 
is  said  that  th»  eustom*  of  London  caanot 
b^«e|pea]«dexcept.byexpT«aa  words.  This, 
howftver,ia  inooarreet :  whetever  it  has  bee* 
intended  to  preserve  then),  they  have  b«ea 
expjKasiy  ex«apted  £rom  the  operation  of 
the  geo^  words  el  varioiis  statutes,  e,g^ 
32  &  23  Car.  2.  c.  10.  a.  4 ;  3  Geo.  3.  c.  16> 
8,  &  But  unless  so  exempted,  these  ous- 
tons  cannot  avail  against  a  positive,  unaan-* 
biguoua,  genend  eBactmcat.  To  hold  that 
they  could,  would  involve  tbe  consequence 
that  many  most  importaoit  atatutea  do  not 
apply  to  the  city  of  London.  It  night  b« 
cantBsded,  for  instanot,  tkat  tbe  Statute  of 
frauds  did  net  apidy  to  Landoa,  there  being 
a  custom  of  London  that  lands'  ^uld  paaa 
without  Uvevy  of  seisin — I>yer,  239.  p).  20, 
3  hut,  676.  Again,  tbe  statute  1  &  2  Vict, 
c  1 10.  aboUshes  arrest  on  nrasne  proeessk 
Tbat  atatate  ooBtmBs  no  «•»  o6s<aMl« 
olauae  ;  aad  thaie  waa  a  oustoaiary  node  of 
arrest  in  London,  recognized  in  Hortnm  r. 
Becimm.  But  can  it  'be  doubted  that  the 
CHBtaaa  is  abolished  by  that  statute?  6a 
dkere  waa  a  eustoiBary  mode  of  suffering  a 
fine  and  recovery  in  the  City — Beckuntk'a 
Com  (36)  I  and  of  passing  the  lands  of  the 
wife — Needler's  cote  (27),  Parman  v.  Bqw- 
yer  (28).  But  do  these  customs  exist  since 
the  abolition  of  lines  and  reoeveries  by  the 
general  enastment  of  3  &  4WiU.  4.  o.  74.  s.  2.  ? 
Did  aot  the  statute  3  &  4  Will.  4.  c  27.  s.  36. 
4boliBh  real  and  mixed  actiaiis  in  Londoa, 
as  well  aa  elsewherft(S&),  although  Acre 
vat  previously  a  customary  mode  of  pro- 
ceeding far  the  reooveay  of  lartda  in  London? 
($eePMUii9'aX(MMo/£awira,172.)  Theao 
examples  may  suffice  to  diew,  that  oo 
QMstom  of  the  City  can  avail  agakst  the 

(20)  11  Rep.  SI. 

(21)  9EMt,  44. 

(22)  4  Bon.  20M. 

(83)  2  Biog.  M.C.  679;  «.e.S  U«  J.  IU^(i«a> 
C.P.  258. 

(24)  5  Bing.  429;  «.  c.  7  taw  J.  Rep.  C.P.  161. 

(25)  1  Burr.  447. 
(28)  2  Rap.  57. 

(27)  Hob.  227. 

(28)  Cro.  Elix.  669. 

(29)  It  may  be  obserred,  tbat  tbe  86tb  section 
•f  the  ><t  4  W4H.  4.  o.  27.  expressly  sbdishes  the 
arit  of  right  <■  £awini. 
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general  words  of  8  statnte.  Bat,  further, 
can  there  be  sach  a  custom  as  that  set 
up  f  There  can  be  no  immemorial  custom 
as  to  the  admission  of  sttomies,  for  an 
attorney  is  the  creature  of  the  law :  before 
the  Statute  of  Merton,  20  Hen.  3.  c.  10,  no 
person  could  appear  by  attorney — Fits. 
Ndl.  Br.  5,  jf,  tit.  '  Dedimus  Potestatem,' 
Beeeher's  Caw  (30),  The  King  v.  the  Sheriffs 
of  York  (31).  And,  further,  the  return  does 
not  state  any  immemorial  custom  of  the 
Lord  Mayor's  Court  that  the  number  of 
attomies  should  be  limited  to  foar.  Even 
if  it  did  contain  a  sufficient  allegation  to 
that  effect,  the  question  comes  back  to  this, 
whether  the  words  of  the  statute  are  not 
directly  inconsistent  with  any  such  custom. 
If  so,  the  custom  cannot  prevail — Griding 
V.  Wood  (32),  2  In*t.  704.  on  the  Statute 
of  Bridges,  22  Hen.  8.  c.  5.  In  Sinuon 
y.  Most  and  The  Mayor  of  Leicester  v. 
Burgess  there  was  no  necessary  inconsist- 
ency between  the  law  and  the  custom.  Here, 
however,  the  manifest  intention  of  the  legis- 
lature was  to  override  and  supersede  all 
customs  inconsistent  with  the  general  pro- 
visions of  the  statute.  AH  the  special  duties 
of  the  practitioners  in  this  court  arise  out  of 
their  office  of  clerks  of  the  court,  and  not  as 
attomies.  The  inconvenience  suggested  as 
likely  to  arise  from  the  admission  of  persons 
not  qualified  by  experience  or  capacity  to 
act,  is  no  argument  against  their  right  if 
that  right  exists.  No  examination  is  re- 
quired previous  to  the  admission  of  an 
attorney  to  practise  in  any  inferior  court ; 
and  for  misconduct  in  any  inferior  court, 
they  will  be  punishable  by  the  Court  of 

Queen's  Bench — Evans  v.  • (83). 

It  may  be  that  courts  of  request  will  also 
be  thrown  open :  but  that  is  not  the  present 
question,  llie  purchase  of  the  office  is  no 
answer  to  the  application.  The  mere  open- 
ing of  the  court  is  not  an  abolition  of  the 
office  of  attorney,  entitling  the  present 
holders  of  it  to  compensation— TAe  Queen 
V.  the  Mayor  of  rori  (33).  Nor  is  the 
absence  of  a  roll  any  objection.  It  must 
be  provided.      Quando  lex  aliquid  alieui 

(SO)  8  Rep.  6%. 
(81)  8  B.  &  Ad.  777. 

(32)  Cro.  Elis.  85. 

(33)  2WUS.382. 

(84)  8  Q.B.  Rap.  MO ;  s.  e.  1 1  Uw  J.  Rep.  (v.s.) 
Q.B.  826. 


eoneedit,  eoncedere  videlur  et  id  sine  quo 
res  ipsa  esse  non  potest. — Co.  Litt.  56,  a. 
Cur.  adv.  vtUt. 

Lord  Dbnhan,  C.J.,  now  (Feb.  25)  de- 
livered the  judgment  of  the  Court. — This 
was  a  mandamus  calling  upon  the  Lord 
Mayor  and  aldermen  of  London  to  admit 
W.  H.  Ashurst,  being  an  attorney  of  one 
of  the  superior  courts  at  Westminster,  to 
be  an  attorney  "of  a  certain  inferior  eourt 
within  the  city  of  London,  called  the  Lord 
Mayor's  Court,  on  signing  the  roll  of  the 
said  court."  To  this  mandamus  there  was 
a  return,  stating  the  court  to  be  an  imme- 
morial court,  with  several  immemorial  and 
peculiar  privileges,  which  are  set  forUi,  dif- 
fering materially  from  the  forms  and  pracrice 
of  the  superior  courts  at  Westminster,  and 
that  there  had  been  immemorially  four 
clerks  or  attornies  only,  who  enjoyed  the 
exclusive  right  of  practising  in  that  court, 
some  of  whose  duties  were  peculiar,  and 
thht  their  offices  were  the  subject  of  pur- 
chase and  sale,  and  that  there  was  not  and 
never  had  been  a  roll  for  the  applicant  to 
sign,  wherefore  they  could  not  and  ought 
not  to  admit'him  an  attorney  of  the  said 
court.  To  this  return  there  was  a  special 
demurrer,  assigning  several  causes,  and 
amongst  others  that  it  was  in  effect  an 
argumentative  traverse  of  the  court  being  an 
inferior  court  within  the  meaning  of  the 
6  &  7  Vict.  c.  78,  but  without  shewing  any 
sufficient  ground.  The  case,  upon  the  argu- 
ment, turned  upon  two  points: — First, 
whether  the  return  shewed  that  the  court 
was  not  an  inferior  court  within  the  meaning 
of  the  act  of  parliament,  as  alleged  in  the 
mandamus ;  and,  secondly,  whether  the 
non-existence  of  a  roll  upon  which  the 
name  of  the  applicant  could  be  signed  waa 
an  answer  to  the  application,  on  the  ground 
that  the  act  of  parliament  was  not  intended 
to  apply  to  inferior  courts,  which  had  not  a 
roll  upon  which  the  names  of  attomies  prac- 
tising in  those  courts  were  inserted.  With 
respect  to  the  first  of  these  points,  the  words 
of  the  27th  section  of  the  statute  are,  "  that 
every  person  who  shall  have  been  duly 
admitted  an  attorney  of  any  one  of  the 
superior  courts  of  law  at  Westminster,  shall 
be  entitled,  upon  production  of  his  admis- 
sion therein,  or  an  official  certificate  thereof, 
and  that  the  same  still  continues  in  force,  to 
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the  sfiA  eOQlts,  pjcJii.  any  iaferjpr  court  of 
law.  in,  ^oglaDjd^and  Wales,  upon  signing 
the  roll  of  such  other  court,  but  not  other- 
TWe, .-»nd  afiall  tberpuyon  Ije.  ^titled  (to 

^t  ^a  iif  he  )ja^,t)«en«woTn  ;p  an^^n^'ttpd 

an  attorney  of  suA  court.       Tlie  words  of 
the  statute  are  very  general,  applicable  to 
all  the  superior  courts  at  Westminster,  and 
all  the  inferior  courts  in  England  and  Wales, 
and  would,  therefore,  certainly  include  the 
Mayor's  Court  in  London,  unless  that  court 
u  a  superior  court,  in  which  case,  not  being 
at  Westminster,  it  would  not  be  included. 
The  construction  of  the  act  was  elaborately 
canvassed  in  a  very  ingenious  argument, 
^d  a  great  many  cases  were  cited,  shewing 
peculiar  practice  and  peculiar  jurisdiction 
^1  the  ^layer's  Court,  but  none  shewing 
that  it  did  not  come  within  that  class  of 
courts  called  inferior.      Its  jurisdiction  is 
5mited ;    the  cause  of  action  must  be  alleged 
to  have   accrued  within  it.     In  Jordan  v. 
Cole,  it  was  considered,  without  doubt,  to 
he  an   inferior  court,  within   the  meaning 
of  the  19  Geo.  3.  c.  70.  s.  4.     It  has,  in 
fihort,   all    the   incidents    that   distinguish 
6n   inferior    from    a   superior   court;    and, 
being  an  inferior  court,  is  within  the  plain 
terms  of  the   act  of  parliament,  whether 
the  legislature  intended  to  include  it  or  not. 
wit  wai^  said,  that  admitting  it  to  be  an 
iiftrior  court,  the  statute  is  only  applicable 
to  such  cpnrta  as  have  a.  roll  upon  which  the 
attoraey  fnay  sign  his  name,  and  the  Mayor's 
Court  in  London  has  not  and  never  had 
such  a  roll.     This  objection,  if  available, 
would  have  the  effect  of  taking  a  great  pro- 
portion of  the  inferior  courts  of  England  and 
Wales  wholly  out  of  the  operation  of  the 
27th  section  of  the  act,  as  there  can  be  no 
donbt  that  a  very  great  number  of  infe- 
rior courts  never  had  a  roll  of  attornies,  or 
any  other  roll  upon  which  the  name  of  the 
applicant  for  admission  under  that  section 
^uld  be  inscribed.     The  statute  is  an  act 
10  consolidate  and  amend  the  law  relating 
fe  attonries — repeals  wholly  or  in  part  all 
We  former  statutes  relating  to  attornies, 
and  enacts,  in  the  second  section,  that  no 
pnson  shall  act  as  an  attorney  in  any  court 
of  civil  or  criminal  jurisdiction,  or  in  any 
other  court  of  law  or  equity,  in  England  or 
Wales,  unless  he  shall  have  been  admitted 

'"  'Kiw-SMiEJ,iVi;-«.B.  ""■''  '-"■'  ^' '' 


apd  incolled  as  an  attorney  under  the  laws 
then  in  force,  or  unless  he  shall  be  admi«ea 
^d  iiurolled  under  the  directions  aD4  '^^"r 
^tions  of  that  act.    If  the  2nd  and  27t»v 
^PQtions  of,  the  act  are  taken  together,  i 
wpuld  seeija  tp  h^ye  been  ^^jtended  hj.  the 
legiajature  that  all  iiew  admissions  to  P'^^*'' 
tise  in  any  <}ourt,  superior  pr  inferior,  nsus 
)>0  up9n  signing, the. roll  of  such   cour  ^ 
Thq  statute  must  have  a  reasoivable  <^" 
struofioii ;  in  courts  where  there  is  alreaOy 
4  roll,  the  attorney  mupt  sign  that  '"^^.'.^j 
in  conrts  where  there  is  as  yet  no  r"^*    ^^ 
ttie  attorney  to  sign,  a  roll  naust  be  prpcut     • 
We  are  of  opinion  that  the  return  .gi^^    „j 
siifficient  answer  to  the  mandamus,  ao^. 
judgnient,  therefore,  is  for  the  CroWO' 
,  .,.   Jttttjpnevtfar  the  CrofoniP^^' 


1847. 
"tan.  21, 


} 


THE  GUEEN  V.  CHEEK  A***^ 
OTHER,  JUSTICES,  SlC' 


ic«* 


-Poor  Law — 'Mmi»damu» — Retttm' 
i.  c.  2 1 . «.  i,^ Interpleader. 

Where  a  mandamus  was  issued  to  ^^^i^ti^ 
commanding  them  to  issue  a  distress  ^'^    pof" 
against  G.  for   non-payment  of  the    P ^    of 
rate,  the  Court  refused,  in  the  exerc*^  ^^  4,, 
the  discretion  given  by  1  Will.  4.  c.  2l  -J'^c* 
to  permit  G.  to  make  the  return,  and  co^^^^^^ 
the  proceedings  in  the  names  of  the  •''f**  ft**** 
no  substantial  objection  being  made  "^.^a    ** 
to  the  rate,  and  his  conduct  in  oppos*    ^ 
not  appearing  to  be  bonSL  fide. 

[For  tte  report  of  the  above  case* 
16  Law  J.  Ttep.  Qn-S.")  W-C.  p.  65.J 


1847.  \     CUTTS   V.  SCRRIDO^'    i>« 

Jan.  13,  28./  and  mcH- 

PUadi^— Immaterial  ^''f'T^e^^T 
hu.  DemZ-rer— Striking  o^^ir^, 
Declaraiion. — Irregularvig— 

The  n^^T^**^,  aft^J!^^L^^    — 
ploument   of    one    of  tM  ay   .    ^^     «»«« 
tioneer,    to     sell    9'^J\„  ihe    defer^^dL 
printinff   «««*   publtshing  oy 


«.#»« 
:>.■»«.<« 


<a5)   A  wrir^tf  *txor  i.^^'^ 


gonibm^'UkAt 


k.«.. 


Digitized  by 


Google 


194 


COURT  OF  QUEEN'S  BENCH; 


of  advertisements  announcing  the  sale  hy 
auction  of  choice  and  valuable  wines,  the 
property  of  A.  B.,  proceeded  to  allege  a 
conspiring  hy  the  defendants  to  bring  to  the 
sale  and  induce  the  plaintiff  to  purchase 
nines  of  no  value  as  and  for  the  wines  of 
A.  B.  The  defendants,  who  pleaded  sepa- 
rately, after  obtaining  several  successive 
orders  for  time  to  plead  on  terms,  pleaded,  in 
addition  to  not  guilty,  pleas  traversing  in 
the  terms  of  the  declaration  the  publishing 
of  the  advertisements  and  the  announcement 
of  the  sale  of  the  wines.  The  'plaintiff  de- 
murred to  these  pleas.  The  defendants, 
after  obtaining  time  to  join  in  demurrer,  ob- 
tained an  order  from  a  Judge  at  chambers 
for  setting  aside  the  demurrer  as  frivolous,  or 
for  striking  out  the  allegations  in  the  decla- 
ration, of  which  the  pleas  demurred  to  were 
traverses,  as  being  immaterial  and  surplus- 
age, and  calculated  to  entrap  the  defendants : 
— Held,  first,  that  an  order  for  setting  aside 
a  demurrer  to  a  plea,  as  frivolous,  fell  within 
the  provisions  of  Reg.  Gen.  Hil.  term,  4 
Will.  4;  secondly,  that  a  frivolous  de- 
murrer was  not  an  irregularity,  so  as  to  be 
waived  by  the  defendants'  obtaining  time  to 
join  in  demurrer;  thirdly,  that  the  order 
was  one  which  ought  to  be  made. 

Case.  The  declaration  stated,  that  be- 
fore and  at  the  time  of  the  making  of  the 
conspiracy,  confederacy,  combination,  and 
agreement,  and  of  the  committing  of,  &c., 
the  defendant,  Frederick  Charles  Fitch,  ex- 
ercised and  carried  on  the  trade  and  business 
of  an  auctioneer,  and  as  such  auctioneer 
had  been  and  was  retained  and  employed 
to  sell  and  dispose  of  by  public  auction, 
by  the  order  of  the  executors  of  one  Ellys 
Anderson  Stephens,  Esq.,  deceased,  divers 
goods,  chattels,  and  effects,  which  were  of 
the  said  E.  A.  Stephens,  at  certain  tene- 
ments and  premises,  called  Bower  Hall, 
situate  in  the  county  of  Essex.  And 
that  the  defendants,  before  and  at  the 
time  of  the  making  of  the  conspiracy,  &c., 
and  before  the  committing  of,  &c.,  had 
caused  and  procured  to  be  printed,  and  had 
published  and  circulated  divers  advertise- 
ments and  publications,  advertising,  an- 
nouncing, and  publishing  the  said  intended 
sale  by  auction,  and  that  the  same  would 
take  place  upon  the  said  premises  on  Mon- 
day, the  3 1  St  of  March  1 845,  and  on  the  five 


following  days,  at  ten  o'clock  each  day, 
and  that  the  sale  would  be  made  by  the 
said  F.  C.  Fitch ;  and  by  divers,  to  wit, 
10,000  of  the  said  advertisements,  &c.  th« 
defendants  advertised,  announced,  and  pub- 
lished that  there  would  be  sold  at  the  said 
auction  200  dozen  of  choice  old  wines,  in 
port,  sherry  and  madeira,  and  that  the 
same  had  been  part  of  the  valuable  property 
belonging  to  the  said  E.  A.  Stephens;  yet 
the  defendants,  well  knowing  the  premises, 
but  contriving,  &c.  to  injure  and  defraud 
the  plaintiff,  to  wit,  on  the  31st  of  March 
1845,  wickedly  and  maliciously  did  con- 
spire, &c.  to  bring  and  place  in  and  upon 
the  premises  before  and  at  the  time  of  the 
said  intended  sale,  divers  large  quantities 
of  wines  of  inferior  and  bad  quality,  and 
wines  that  had  never  belonged  to  the  said 
£.  A.  Stephens,  and  to  falsely  and  fraudu- 
lently represent  and  pretend  to  the  plaintiff 
and  others  attending  the  said  sale  that  the 
same  were  valuable  wines,  and  that  the 
same  had  belonged  to  the  said  E.  A.  Ste- 
phens, and  were  sold  by  order  of  his  exe- 
cutors, and  thereby  to  induce  and  per- 
suade the  plaintiff  and  others  attending  at 
the  said  sale  by  auction,  to  bid  for  and  pur- 
chase the  same,  and  thereby  deceive  and 
defraud  the  purchasers  thereof.  The  de- 
claration then  proceeded  to  allege  that  the 
defendants,  in  pursuance,  &c.,  brought  and 
placed  in  and  upon  the  said  premises  divers ' 
large  quantities  of  wines  of  inferior  and  bad 
qualities,  which  had  never  belonged  to  the 
said  E.  A.  Stephens,  and  at  the  sale  did  falsely 
represent,  &c.,  whereupon  the  plaintiff,  con- 
fiding, &c.,  at  the  request  of  Fitch,  as  such 
auctioneer,  bid  for  and  became  the  pur- 
chaser of  fifty-five  dozen  of  sherry,  twelve 
dozen  of  port,  &c.,  at  a  large  price,  &c., 
and  paid,  &c. ;  whereas  the  said  wines  were 
not  valuable  wines,  but  worthless  and  bad 
wines,  and  had  not,  nor  had  any  or  either 
of  them  belonged  to  the  said  £.  A.  Ste- 
phens, which  the  defendants  at  the  time, 
&c.  well  knew,  &c. 

The  declaration  was  delivered  on  the  Slat 
of  October :  on  the  6th  of  November  the 
defbndant  Dunn  applied  for  time  to  plead  ; 
and  on  the  7th  an  order  was  made  on  terms 
of  pleading  issuably,  and  taking  short  notice 
of  trial.  A  similar  order  was  made  on  the 
10th  of  November  as  to  the  defendants 
Surridge  and  Fitch.     Further  time  to  plead 
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was  afterwards  granted  to  each  of  the  defen- 
dant!. 

On  the  2l8t  of  November  each  of  the 
defendants  pleaded  separately.  Surridge 
jdeaded,  first,  not  guilty ;  secondly,  that 
be  did  not  cause  to  be  printed  and  published 
the  advertiseinents  mentioned  in  the  de- 
claration ;  thirdly,  that  he  did  not,  by  the 
•aid  advertisements,  announce  or  publish 
that  there  would  be  sold  at  the  said  auction 
•boat  800  dosen  of  wine,  and  that  the  sale 
was  by  order  of  the  executors  of  £.  A. 
Stephens,  tnoda  et  fanad ;  fourthly,  that  he 
did  not  announce  by  the  said  advertisement 
tbat  there  would  be  sold  200  dozen  of 
efaoioe  old  wine,  in  port,  sherry,  and  ma- 
deba,  and  that  the  same  had  been  part  of 
the  valuable  property  belonging  to  the  said 
E.  A.  Stephens,  modo  et  formd.  Dunn 
pleaded,  in  addition  to  the  foregoing  pleas, 
tbat  the  said  F.  C.  Fitch  was  not  retained  to 
sell,  by  the  order  of  the  said  £.  A.  Stephens, 
the  laid  goods,  &c.  of  £.  A.  Stephens,  modo  et 
famd.  Fitch  pleaded  not  guUty ;  and  also 
a  plea  of  a  judgment  in  an  action  for  the 
price  of  the  wine  recovered  against  the 
pUiDtiflT;  the  facts  alleged  in  the  declaration 
having  been  set  up  as  an  answer  to  that 
action. 

On  the  7th  of  December  the  plaintiff 
replied,  and  demurred  to  the  second,  third, 
and  fourth  pleas  of  the  defendant  Surridge, 
and  to  the  corresponding  pleas  of  Dunn,  as 
tendering  immaterial  issues;  and  also  de- 
murred to  the  last  plea  of  the  defendant 
Rtch.  After  thu  the  defendants  twice 
obtained  orders  for  time  to  join  in  demurrer. 
On  the  23nd  of  December  Fitch  joined  in 
demnrier.  On  the  same  day  Dunn  took 
ont  a  sammons,  caUing  on  the  plaintiff  to 
shew  caoae  why  the  demurrers  to  the  third, 
fimrth,  and  fifUi  pleas  should  not  be  set 
aside  as  frivolous,  or  why  the  allegations  in 
the  declaration  of  which  tiiose  pleas  were 
tnverses,  should  not  be  struck  out  as  being 
immaterial  and  surplusage,  and  inserted  to 
entrap  the  defendants;  and  a  similar  sum- 
mons was  taken  out  by  Surridge. 

Erle,  J.  having  made  an  order  in  the 
terms  prayed, — 

fyiUes  moved  a  rule  nisi  to  set  aside  the 
Judge's  order. — There  are  two  objections 
to  the  order.  First,  the  application  was  too 
late.  If  the  rule  of  Hil.  term,  4  Will.  4., 
on  which  the  practice  of  setting  aside  de- 


murrers as  frivolous  is  founded,  applies  to 
demurrers  to  pleas  or  other  pleadings  sub- 
sequent to  the  declaration  at  all,  which  may 
be  doubted,  as  that  rule  only  empowers  the 
Judge  to  deal  with  such  cases  as  with  those 
in  which  judgment  may  be  signed  for  want  of 
a  "  plea,"  still  such  practice  is  to  he  govern- 
ed by  the  rules  which  apply  to  the  practice 
of  setting  aside  proceedings  for  irregularity 
— Trottv.  Smith{l),  Stead  v.  Carey (2). 
The  defendants  had  taken  a  step  within  the 
rule  as  to  setting  aside  proceedings  for 
irregularity,  particularly  with  regard  to  the 
averments  in  the  declaration,  to  which  they 
had  pleaded.  Secondly,  the  demurrers  are 
not  frivolous.  The  declaration  alleges  no- 
tice to  all  the  defendants,  and  the  gist  of 
the  action  is  the  conspiracy;  the  issues 
were  quite  immaterial — Bennion  v.  Davison 
(3);  and  the  pleas  calculated  to  entrap. 
Fitch  did  not  join  in  the  application. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was,  on  a 
subsequent  day,  delivered  by — 

Lord  Denhan,  C.  J. — This  was  an  ap- 
plication to  dischaige  an  order  of  Erie,  J., 
for  setting  aside  as  frivolous  the  plaintiff's 
demurrers  to  three  of  the  defendants'  pleas, 
or  striking  out  of  the  declaration  the  aver- 
ments denied  by  those  pleas. 

The  first  ground,  that  the  plaintiffis  not 
within  the  rule  under  which  demurrers  may 
be  set  aside  as  frivolous,  we  think  wholly 
untenable.  The  argument  is  drawn  from 
the  word  "  plea,"  employed  in  that  rule ; 
but  we  are  of  opinion  that  plea  here  means 
pleading,  and  applies  to  any  pleading  by 
either  party. 

Secondly,  a  frivolous  demurrer  was  said 
to  be  of  the  nature  of  an  irregularity,  and  to 
have  been  waived  in  this  case  by  the  defen- 
dants' asking  for  time  to  join  in  demurrer. 
We  think  that  it  is  not  an  irregularity,  but 
an  improper  proceeding,  which  the  Court, 
in  its  discretion,  may  set  aside  at  any  time ; 
and  we  think  the  delay  here  afforded  no 
reason  for  the  Judge  refusing  this  applica- 
tion, even  if  we  can  review  his  decision  in 
this  respect. 

(1)  9  Mae.  &  Wels.  765 ;  s.  c  12  Law  J.  Rep. 
(N.a.)  Ezch.  186. 

(2)  13  Uw  J.  Rep.  (n.b.)  C.P.  176. 

(.$)  3  Mee.  &  Wel».  179;  a.  o.  7  Law  J.  Rep. 
(M.S.)  £acb.  116. 
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We  fiilly  concur  in  opinion  with  the 
learned  Judge,  that  the  order  ought  to  be 
made.  The  pleas  povibly  tender  immate- 
rial issues ;  but  if  so,  the  plaintiff,  by  intro- 
ducing into  his  declaration  the  averments 
which  they  negative,  is  alone  to  blame. 
The  defendant  is  not  bound  to  place  him- 
self under  the  disadvantage  of  appearing 
to  admit  their  truth  by  passing  them  over 
without  contradiction  ;  and  if  they  are  im- 
material, the  plaintiff  cannot  suffer  by 
withdrawing  them  from  the  record. 

Rule  refused. 


.} 


THE  aUEEN  V.  VICKEBT. 


1847 

Jan.  SO 

Witnea  —  Duobedience  to  Subpoena — 
AUeuihment — JurudietioH. 

In  support  of  an  application  for  an  attach- 
ment for  not  obeying  a  Crown  Office  sub- 
poena, it  was  sworn  that  "  application  was 
made,  on  behalf  of  the  overseers  of  the  parish 
of  S,"  to  three  Justices,  ^c,  to  inquire  into 
the  place  of  the  last  legal  settlement  of  A, 
B,  fjfe.,  and  to  make  an  order  for  their  re- 
moval:— Held,  insufficient,  for  not  shewing 
such  a  complaint  by  the  ovetfieer  as  to  give 
the  Justices  jurisdiction. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  Q.B.  p.  69.] 


1847.  \  BOND  AND  UX.  V.  NURSE  AND 
Feb.  4,  18./  ANOTHER. 

Baron  and  Feme — Trustee  —  Account 
stated. 

Where  trustees  for  the  separate  use  of  the 
wife,  admitted  that  they  held  a  certain  sum 
to  her  separate  use,  hut  refused  to  pay  U 
over  without  her  separate  receipt: — Held, 
that  an  action  for  money  had  and  received, 
and  on  an  account  stated,  would  not  lie  by 
husband  and  wife  for  the  sum  so  admitted 
to  be  due  to  her. 

Assumpsit  for  money  had  and  received 
by  the  defendants  to  the  use  of  the  plainUff 
in  right  of  the  wife,  and  on  an  account 
suted  with  them  in  the  same  right. 


Plea — Non  assumpsit. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  Guildhall,  at  the  Sittings  after  Michael- 
mas term,  1845,  it  appeared  that  the  defen- 
dants were  the  trustees  of  the  will  of  Thomas 
Hincks,  deceased,  who  bequeathed,  amongat 
other  things,  the  sum  of  2,0002.  to  trustees 
upon  trust,  to  lay  out  and  invest  the  same  in 
theiror  his  names  or  namein  the  public  stocks 
or  funds  of  the  United  Kingdom,  or  any  real 
security  in  England,  with  power  bom  time 
to  time  to  alter,  vary,  and  transfer  such 
investment  as  circumstances  should  require, 
or  as  be  or  they  ^onld  think  fit,  and  to 
receive  the  interest,  dividends,  and  yearly 
produce  of  the  said  sum,  and  to  pay  ttie 
same  from  time  to  time  as  they  shotdd  be 
received,  unto  his  daughter  Harriet  Bond, 
for  and  during  the  term  of  her  natural  life ; 
and  he  dedared  that  the  interest,  dividends, 
and  yeariy  produce  should  be  for  the  sole 
and  separate  use  of  his  said  daughter  Hsr- 
riet  Bond,  free  from  the  debt*,  controul,  or 
engagements  of  her  then  present  or  any 
future  husband ;  and  the  said  testator  also 
declared  that  the  receipts  of  his  said  daugh- 
ter Harriet  Bond,  for  the  same  interest, 
dividends,  and  yearly  produce  should  be  the 
only  good  discharges  to  the  said  trustees; 
and,  tdso,  that  she,  his  said  daughter  Harriet 
Bond,  should  not  have  power  to  alienate  or 
anticipate  the  growing  payments  of  the  said 
dividends,  interest,  or  yearly  prodnee,  or 
any  part  thereof. 

The  defendants  invested  2,0002.  in  ooBSols 
in  their  own  names,  as  directed  by  the 
will.  In  July  1845,  a  half-year's  dividend, 
amounting  to  292.  2s.  6d.,  became  due,  and 
that  sum  was  remitted  by  the  defendants, 
who  lived  in  Warwickshire,  to  Ute  London 
agents  of  their  solicitors,  to  be  paid  to  Mrs. 
Bond.  A  suit  in  Chancery  being  insti- 
tuted, as  to  the  appointment  of  trustees, 
some  delay  took  place,  and  the  circumstances 
of  the  case  will  best  appear  from  the  fol- 
lowing correspondence: — 
From  Defendants'  Attomies  to  Mrs.  Bond. 
«  NoDMton,  Joly  24,  184f . 

"Dear  Madam,— The  half-year's  divi- 
dend upon  the  2,0001.,  due  the  5th  instant, 
has  been  received  by  Messrs.  Hand  & 
Nurse,  amounting  to  292.  2«.  64.,  deducting 
17*.  6(2.  property  tax ;  and  you  will  under* 
stand  the  dividend  is  for  the  interest  of  the 
stock  from  the  5th  of  January,  the 
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bong  payable  only  at  stated  half-yearly 
times,  no  matter  at  what  part  of  the  half- 
year  the  stock  is  purchased ;  so  there  was  only 
eight  days  between  the  27th  of  December 
and  the  5th  of  January.     It  is  necessary 
yoo  diotild  sign  a  receipt  for  those  dividends 
as  they  become  payable,  and  probably  by 
snother  half-year  you  will  arrange  to  do  so ; 
we  have   sent   the  money  and  receipt  to 
Messrs.  S.  &  T.,  20,  Chancery  Lane,  where 
you  most  please  call  for  it.     We  have  also 
sent  up  the  deed  of  appointment  of  Mr. 
Hsnd  and  Mr.  Nurse  as  trustees,  for  your 
ngnatuie,  inasmuch  as  the  Master,  by  the 
dvection  of  the  Courts  of  Chancery,  has 
directed  you  and  Mr.  Bond  to  be  made 
parties  to  it,  and,  therefore,  without  your 
signatniea,  the  trustees  have  no  authority 
to  pay  you  the  dividends,  and  they  com- 
monly act  by  the  direction  of  the  Court. 
"We  are,  dear  Madam,  yours,  &c., 
"  J.  &  G.  C. 
"Mrs.  Dr.  Bond, 
"36,  Howlmd  Street,  Fitiroy  Square,  London." 

From  the  Plaintiffs'   Attomies  to  the 

Defendants. 
^  "  August  Sih. 

"  Re  Hincks,  deceased. 
"Sir, — We  are  instructed  by  Mrs.  Bond, 
the  wife  of  Dr.  Bond,  who  is  entitled,  under 
the  will  of  her  late  father,  to  the  dividends 
and  interest  on  the  sum  of  2,000Z.,  payable 
after  the  decease  of  her  mother,  which  event 
happened  in  December  last,  to  apply  to  you, 
as  trustee  under  the  will,  for  information  on 
the  following  points  : — Whether  the  said 
sum  of  2,0O0Z.  has  been  invested  in  any 
and  what  security,  and  in  whose  name  or 
names?  Whether  you  have  received  any 
and  what  amount  of  interest  on  such  sum  ; 
and  if  invested  in  the  funds,  what  amount 
of  dividends  on  what  amount  of  stock  ?  If 
you  have  received  the  income,  we  are  in- 
structed to  request  a  remittance  thereof  to 
Mrs.  Bond,  or  to  us,  on  her  behalf,  on  or 
before  the  8th  instant, 

"  We  are,  &c.,         M.  &  P. 
"  To  Mr.  James  Hand,  Nuneaton." 
From  Defendants'  Attomies  to   Plaintiffs' 
Attomies. 

"  Nuneaton,  August  8,  184S. 
"Re  Hincks. 
"  Gentlemen,  —  Mr.    James    Hand    has 
brought  us  your  letter  of  the  5  th,  and  we 
beg  to  refer  you    to  our  agents,  Messrs. 


S.  &  T.,  who  will  afford  you  every  informa- 
tion. We  are,  &c.,     J.  &  G.  C. 

«  Messrs.  M.  &  P." 
From  the  defendants'  Agents  to  the  Plain- 
tiffs' Attomies. 

"  9th  Augoat 
"  Re  Hincks,  deceated. 
"Gentlemen, — We  send  you  copies  of 
the  drafts  of  the  deeds  appointing  new  trus- 
tees of  the  will  of  Thomas  Hincks,  deceased ; 
they  have  been  approved  of  by  Master 
Dowdeswell,  and  executed  by  all  parties 
except  Mr.  and  Mrs.  Bond.  With  reference 
to  your  letter  of  the  5th,  addressed  to  Mr. 
Hand,  we  beg  to  state,  that  a  half-year's 
dividend  on  the  2,000J.  is  in  our  hands 
ready  to  be  paid  over  to  Mrs.  Bond,  on  her 
executing  the  deed,  which  she  is  aware  of. 
"  We  are,  &c.,        S.  &  T. 
"  To  Messrs.  M.  &  P." 
From  the  Defendants'  Attomies  to  the 
Plaintiffs'  Attomies. 
"  Nuneaton,  Aognst  22nd,  ISifi. 
"  Re  Hincks,  deceased. 
"Gentlemen, — ^We  beg  to  inform  you 
that  2,000^  SI,  per  cent,  consols  is  now 
vested  in  the  names  of  Messrs.  Abraham 
Nurse  the  younger  and  James  Hand,  as 
trastees  of  the  late  Mr.  Hincks,  for  the 
benefit  of  Mrs.  John  Bond,  and  that  a  half- 
year's  dividend  has  been  received  upon  the 
same  stock,  from  tiie  6th  day  of  January 
last  to  the  5th  day  of  July,  amounting  to  the 
sum  of  29i.  2s.  6d.,  deducting  property 
tax.  This  money  is  in  the  hands  of  Messrs. 
S.  &  T.,  ready  to  be  paid  to  Mrs.  Bond, 
upon  her  own  receipt,  and  execution  of  the 
trost  deed  by  herself  and  Mr.  John  Bond. 
"  We  are,  Gents,  your,  &c. 

"  J.  &  G.  C. 
"  Messrs.  M.  &  P.  solicitors,  Chqft- 
church  Chambers,  Newgate  Street." 
Plaintiffs'  Attomies  to   Defendanto' 
Attomies. 
"  CbriBtcborch  Chtmbera,  Newgate  Street, 
August  2Srd,  ISM. 
"Re  Hincks,  deceased. 
"  Gent*, — Your  letter  of  the  22nd  is  not 
an  answer  to  our  inquiries  on  behalf  of  Mrs. 
Bond,  and  we  must  request  the  favour  of 
an    immediate  answer  to    the    following 
requisitions : — When  was  the  legacy  of  the 
2,000i.  sterling  invested,  and  what  amount 
of  stock  did  the  same  purchase?   The  stock 
receipt  will  afford  the  particulars.   Do  your 
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clients,  the  trustees  of  the  fund,  as  stated  by 
you,  object  to  pay  the  dividends  to  Mrs. 
Bond  upon  her  receipt,  unless  she  executes 
the  deed  of  arrangement,  in  which  the  names 
of  Mr.  and  Mrs.  Bond  were  introduced,  and 
to  which  they  were  made  parties  without 
any  authority,  or  without  being  consulted 
on  the  subject. 

"  We  are,  Gents,  yours  truly, 
"  M.  &  P. 
"  Messrs.  J.  &  Q.  C,  solicitors,  Nuneaton." 

Defendants'  Attornies  to   Plaintiffs' 
Attomies. 
"  NuneitoD,  August  29tli,  1845. 
"Re  Hineks,  deceased. 

Gents, — Mr.  and  Mrs.  Bond  have  been 
with  us,  respecting  the  sale  of  their  lands 
at  Nuneaton  to  Mr.  Hincks's&mily,  but  we 
consider  the  proposition  would  come  better 
from  you,  and  we  expect  before  this  they 
have  written  to  you  on  the  subject.  On 
the  4th  of  February  1844,  the  sum  of  1 ,997^ 
10«.  3/.  per  cent,  consols  were  purchased 
for  the  sum  of  2,000/.  sterling,  deducting 
the  commission;  and  on  the  26th  of  Fe- 
bruary the  sum  of  21.  10«.  3/.  per  cent, 
consols  were  purchased  for  the  sum  of 
21. 10s.,  so  that  there  is  now  2,000/.  stock 
invested  in  the  names  of  the  trustees  for  the 
benefit  of  Mrs.  Bond,  which  cost  2,000/. 
exactly,  the  half-year's  dividend  upon  which 
has  been  paid  in  one  sum ;  and  the  trustees 
do  not  object  to  pay  Mrs.  Bond  the  divi- 
dends if  she  will  sign  the  receipt  sent ;  but 
this  she  refuses  to  do,  without  any  reference 
to  the  deed  of  arrangement. 

"  We  are,  Gents,  your,  &c. 

"J.  &G.  C. 
"  Messrs.  M.  &  P.,  solicitors,  Christchurch 

Chambers,  Newgate  Street,  London." 
Plaintjfis'  Attomies  to  Defendant  Hand. 
"  Chriitchurch  Cbunben,  Newgste  Strmt, 
Stb  SeptcmlMr  184S. 

Sir, — We  are  instructed  by  our  client, 
Mrs.  Bond,  to  apply  to  you  for  payment  of 
the  dividends  received  by  you  and  Mr. 
Nurse  on  the  sum  of  2,000/.  3/.  per  cent, 
consols,  being  the  proceeds  of  an  investment 
of  2,000/.  in  your  name.  We  have,  as 
well  as  Mrs.  Bond,  made  several  applica- 
tions for  the  payment  of  the  amount  due 
to  her,  both  to  Messrs.  Craddock  and  their 
agents,  Messrs.  Sudlow,  Sons,  &  "Torr,  but 
without  success,  and  we  now  hereby  require 
payment  to  her,  or  to  us,  oil  or  before 


Monday  next  of  the  amount,  or  legal  pro.: 
ceedings  will  be  adopted  for  the  recovery 
thereof. 

"  We  are,  Sir,  yours  obediently, 

"  Mardon  &  Pritchard. 
"  Mr.  James  Hand,  Whitestone,  Nuneaton." 

It  was  contended,  on  the  part  of  the 
plaintiffs,  that  the  letters  amounted  to  an 
acknowledgment  by  the  defendants,  that 
they  held  the  dividends  to  the  use  of  the 
plaintiffs,  and  that  the  action  was  therefore 
maintainable — Roper  v.  Holland{l). 

For  the  defendants,  Sigel  v.  Philps{2)  was 
referred  to.  The  Lord  Chief  Justice  was  of 
opinion,  that  the  trustees  were  justified  in 
refusing  to  pay  the  money  unless  such  a 
receipt  as  was  required  was  given  them, 
and  nonsuited  the  plaintiffs,  with  liberty  to 
move  to  set  the  nonsuit  aside. 

In  Hilary  term,  1846, — 

Knowles  moved  accordingly,  and  referred 
to  Roper  v.  Holland,  Hart  v.  Minors  (S), 
Atkins  V.  HiU{4).  There  was  a  distinct 
admission  by  the  London  agents  of  the 
receipt  of  the  money. 

[Lord  Denuan,  C.J.— The  defendants 
corresponded  with  the  wife,  for  whom  they 
were  trustees,  the  object  of  the  trust  being 
to  protect  her  against  her  husband.] 

If  there  be  any  right  of  action  in  the  wife, 
the  husband  roust  be  joined  for  conformity 
•^Ayling  v.  Whicker  (&). 

Cur.  adv.  vuU. 

A  rule  nisi  having  been  afterwards 
granted, — 

H.  Hill  shewed  cause. — The  trustees  do 
not  dispute  that  they  hold  the  money  to 
be  paid  to  the  wife,  and  they  have  always 
been  ready  to  pay  her  on  her  signing  a 
receipt.  "This  case  is  distinguishable  from 
Roper  v,  Holland  and  Edwards  v.  Bates  (6). 
There  has  never  been  any  admission  Uiat 
the  defendants  hold  the  money  payable 
absolutely  to  the  use  of  the  plaintiffs.  This 
is  not  like  the  case  of  Hart  v.  Minors, 

(1)  3  Ad.  &  El.  99 ;  s.c  4  Uw  J.  lUp.  (n.s.) 
Q.B.  1S6. 

(2)  7  Sim.  239. 

(3)  2  Ct.  &  M.  700;  a.  o.  4  Uw  J.  Rep.  (ii.s.) 
Exch.  273. 

(4)  Cowp.  284. 

(6)  6  Ad.  &  £1.  259  ;  >.  c.  6  Uw  J.  Rep.  (n.s.) 
R:B.  134. 

(6)  7  Mid.  &  Gr.  $90  ;  s.  o.  13  Uw  J.  Rep. 
(n.».)  C.P.  1*8. 
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where  the  defendant,  an  executor,  had  de- 
bited himself 'with  a  sum  as  payable  to  a 
particular  legatee.  If  the  plaintiff  succeed 
io  the  action,  the  husband  will  get  the  money 
into  his  own  bands,  and  the  object  of  the 
trust  will  be  defeated.  The  courts  of  equity 
mil  protect  the  trustee,  Sigel  y.  Philps,  and 
Davison  v.  Atkinson  (7)  shews  that  the 
nine  rule  is  acted  upon  in  the  Courts  of 
kw. 

[Patteson,  J. — There  the  husband  sued 
alone.] 

fiat  whenever  the  wife  is  the  meritorious 
esuae  of  action,  the  husband  and  wife  may 
sue,  if  at  all.  PhUlisUrk  v.  Phtckwell  (8). 
There  is  another  objection  to  the  action. 
It  cannot  be  said  to  be  money  had  and 
received  to  the  use  of  both  the  plaintiffs. 
If  it  is  recoverable  at  all,  it  is  on  the  account 
stated,  and  the  promise  on  that  count  would 
enure  to  the  husband  alone. 

Knowles,  contra. — The  defendants'  argu- 
ment would  shew  not  that  the  action  will  not 
lie,  but  that  it  should  either  have  been 
brought  by  the  husband  alone,  or  by  the 
wife  alone.  Davison  v.  Atkinson  only  shews 
that  the  husband  could  not  sue  alone.  The 
account  as  to  this  sum  is  a  closed  account, 
and  the  action  is  therefore  maintainable. 
The  cause  of  action  would  survive  to  the 
wife,  and  therefore  she  is  rightly  joined. 
The  acknowledgment  in  Roper  v.  Holland 
was,  as  in  this  case,  not  unconditional.  It 
is  not  disputed  that  the  defendants  have 
got  the  money,  but  they  refuse  to  pay  it 
over  unless  something  is  done  which  they 
have  no  tight  to  require. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  subse- 
quently delivered  by — 

LoB.D  Dknkan,  C.J. — We  are  of  opinion 
that  this  ease  does  not  fall  within  the  autho- 
rity (^  Roper  V.  Holland,  in  which  the 
Comt  considered  the  defendant,  the  trustee, 
as  having  stated  an  account  with  the  plain- 
tiff, hia  cestui  que  trust,  and  admitted  him- 
self to  be  bis  debtor  in  the  amount  men- 
tioned. But  here  the  defendants  were  not 
bound  to  pay  the  dividend  which  they  had 
received  to  the  wife's  use,  and  indeed  were 
bound  to  keep  it  for  her  until  they  obtained 
her  authority  in  the  form  of  her  sole  and 

(7)5  Term  Rep.  434. 

(8)  2  Mau.  it  Selw.  393.   ^  , 


separate  receipt ;  their  express  duty  being  to 
secure  her  property  against  her  husband. 
The  letters  were  supposed  to  make  some 
difference  in  this  respect,  as  the  defendants 
had  made  it  a  condition  of  their  paying,  that 
the  plaintiff  and  his  wife  would  execute  a 
deed,  prepared  by  order  of  the  Court  of 
Chancery,  which  they  certainly  had  no  right 
to  require.  But  this  did  not  vary  his  right 
to  withhold  the  money  from  the  plaintifis 
till  the  wife's  receipt  was  produced  to 
them. 

Rule  discharged. 


THE  QUEEN  P.  THE  INHABIT- 
ANTS OF  LITTLE  MABLOW. 


1846.  ■) 

Nov.  11.    I 

1847.  ( 
Feb.  3.    ) 

Poor  Law  —  Examination — Relief  given 
hy  Relieving  Officer  of  an  Union. 

Where  the  relieving  officer  of  a  union, 
including  the  parishes  of  M.  and  W,  stated 
that  he  had  for  three  years  relieved  the 
paupers  while  resident  in  M,  and  charged 
such  relief  in  his  account  to  the  parish  of 
W, — Held,  that  this  statement  furnished  no 
prim&  facie  evidence  of  relief  given  by  the 
parish  of  W. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  70.] 


47.      \ 

>.  11.   / 


CURTIS  V.  PUGH. 


1847 
Feb. 

Vendor  and  Purchaser — Acceptance — 
Sample — Reasonable  Time  for  examining 
Bulk. 

Where  goods  have  been  sent  on  a  contract 
for  sale,  and  the  jury  find  they  did  not 
correspond  with  the  sample  contracted  for, 
semble,  that  the  mere  unpacking  of  them  by 
the  vendee  will  not,  under  any  circumstances, 
amount  to  an  acceptance. — Aliter,  if  the 
goods  are  kept  by  the  vendee  an  unreasonable 
time. 

Debt  for  goods  sold  and  delivered. 
Plea — nunquam  indebitatus. 
At  the  trial,  before  Lord  Denman,  in 
London,  at  the  sittings  after  Hilary  term, 
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1845,  it  appeared  that  the  plaintiff  resided 
in  Scotland,  and  the  defendant  wai  an  iron- 
monger residing  on  Snow  Hill,  and  that  a 
contract  was  entered  into  by  the  agent  of 
the  plaintiff  with  the  defendant  for  the  sale 
to  him  of  three  hogsheads  of  Cox's  best  glne, 
and  that  on  Saturday  the  3rd  of  October  two 
hogsheads  arrived  at  the  defendant's  ware- 
house with  a  letter  from  the  plaintiff  an- 
nouncing their  arrival.  The  defendant's 
foreman  proceeded  to  examine  the  two 
hog^eads,  and  finding  them  as  he  consi- 
dered deficient  in  quality,  he  communicated 
this  to  the  plaintiff's  agent,  who  on  the  fol- 
lowing Monday  came  and  inspected  them. 
There  was  some  evidence  that  the  agent,  on 
such  inspection,  gave  it  as  his  opinion  that 
the  glue  was  of  inferior  quality  to  that  which 
was  bargained  for.  After  the  inspection 
by  him  Uie  defendant  wrote  to  the  plaintiff, 
repudiating  the  glue.  It  was  contended, 
however,  at  the  tnal,  that  the  glne  had  been 
unpacked  and  taken  out  of  the  casks  by  the 
defendant,  and  could  not  afterwards  be  re- 
packed, and  was  in  feet  partially  injured ; 
and  that  the  unpacking  amounted  to  an 
acceptance  for  the  defendant— PAiZ/tp*  v. 
ButoUi  (1),  EUioU  v.  Thomas  (2). 

The  jury  found  that  the  glue  was  not 
Cox's  best  glue,  but  that  the  defendant  had 
made  it  his  own  by  his  manner  of  dealing 
with  it;  and  a  verdict  was,  under  the  direc- 
tion of  his  Lordship,  returned  for  the  plain- 
tiff, leave  being  reserved  for  the  defendant 
to  move  to  enter  a  nonsuit. 

Martin,  in  a  former  term,  having  obtained 
a  rule  nisi  accordmgly, — 

Croteder  shewed  cause. — There  was  an 
acceptance  of  the  goods  within  the  Statute 
of  Frauds.  If,  indeed,  the  defendant  had 
done  no  more  than  was  necessary  to  see 
whether  the  goods  were  such  as  he  had 
contracted  for,  the  case  might  have  been 
different — Phillips  v.  Bistolli;  but  it  was 
not  necessary  for  this  purpose  that  the 
glue  should  have  been  taken  out  of  the 
hogsheads,  as  a  sample  might  have  been 
taken  from  each,  but  now  the  goods  could 
not  be  restored  to  the  vendor  in  the  same 
pUght. 

[Lord  Denman,  C.J. — The  difficulty  is, 
that  there  ought  to  have  been  an  acceptance ; 

(1)  2B.&C.fil3;  s.o.2UwJ.Rep.K.B.II6. 

(2)  S  Mee.  &  Wels.  170 ;  *.  e.  7  Law  J.  Rep. 
(H.8.)  Exch.  129. 


here  it  is  difficult  to  say  that  there  was  not 
a  rejection.  I  certainly  thought  at  the  trial 
that  if  there  was  any  alteration  of  the  con- 
dition of  the  goods  it  would  amount  to  an 
acceptance.] 

[Pattbsom,  J. — The  difficulty  is  indepen- 
dent of  the  Statute  of  Frauds.  The  action 
is  for  goods  sold  and  delivered.  Some 
things  may  amount  to  an  acceptance  within 
the  Statute  of  Frauds  which  do  not  amount 
to  an  acceptance  in  an  action  for  goods  sold 
and  delivered :  it  is  true  that  the  questions 
are  often  identical.  Suppose  the  case  of  a 
party  agreeing  to  take  certain  specified 
goods,  and  that  there  was  no  dispute  about 
Uie  quality,  and  when  they  are  sent  he  re- 
fuses to  take  them,  that  is  not  a  delivery.] 

[WiOHTMAN,  J. — I  do  not  see  when  the 
delivery  was  complete.] 

On  Uie  81st.  How  long  is  a  vendee  to 
have  the  option  of  saying  whether  he  is  to 
be  considered  the  acceptor  of  goods  f  Even 
if  his  intention  had  been  to  reject,  still  he 
really  made  them  his  own  by  doing  move 
than  enough  for  the  purpose  of  returning 
them. 

[Cqlkridgb,  J.— Would  want  <^  care  in 
the  mode  of  examining  the  aitide,  and 
occasioning  injury  thereby,  amount  to  an 
acceptance  ?] 

The  lemuks  of  Alderson,  B.,  in  Elliott 
V.  Thomas,  have  reference  to  the  case  of 
Percival  v.  Blake  (S),  which  is  in  the  plain- 
tiff's &vour.  At  all  events,  if  there  was 
any  evidence  of  acceptance,  there  cannot  be 
a  nonsuit. 

[WiOHTMAN,  J. — It  is  very  difficult  to 
say  what  may  amount  to  an  acceptance :  aU 
that  was  really  done  by  the  defendant  was 
to  repudiate  it.  It  comes  to  this :  can  you 
say  that  a  vendee  having  a  right  to  examine 
can  fix  himself  by  such  examination  with 
an  actual  acceptance  7  True,  he  may  subject 
himself  to  a  cross  action  if  he  does  iiyury  ; 
but  does  that  make  him  an  aeeeptor  ? ]• 

The  keeping  of  it  an  unreasonable  time 
would  amount  to  an  acceptance — Pereival 
v.  Blake. 

Lord  Dsmmah,  C.J. — It  was  left  to  the 
jury  to  say  whether  the  defendant  by  what 
he  had  done  in  examining  Uie  goods  had 
made  them  his  own ;  and  leave  was  reserved 

(3)  2  Car.  &  Pay.  614. 
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to  enter  a  nonniit  if  the  Court  ihould  be 
of  opinion  that  sach  an  act  was  not  evi- 
dence to  fix  him.  The  question  of  the  time 
Mng  unreasonable  was  never  left  to  them, 
lad  it  was  never  raised  at  the  bar.  I  think 
yoa  have  had  the  full  benefit  of  the  mode 
in  which  the  ease  was  left.  If  the  question 
of  time  had  been  left  to  the  jnry  it  is  clear 
tbat  they  would  have  found  that  the  time 
was  not  unreasonable.  If  my  direction  to 
tie  jury  was  right  yon  gained  your  point ; 
but  as  the  &cts  clearly  do  not  amount  to  an 
aeeepiaiice,  the  rule  must  be  absolute. 
Rule  absolute. 


] 


OOSLIHO  V.  VELET  AND 
/OSLtir: 


1846. 

Jan.  16,  80. 

1847. 

Feb.  8. 

Church  Rate,  Refusal  of  Parishioners 
Ic  make — Churchwardens — Ecclesiastical 
Cowt — Prohibition. 

At  a  meeting  of  the  parishioners  duly 
tssemkled  m  vestry,  In  furatance  of  a  mo- 
nHon  from  the  eeelesiastieal  court,  direct- 
toy  them  to  make  a  rate  for  the  necessary 
refairs  of  the  church,  a  rate  of  is.  in  the 
found  was  diUg  proposed  and  seconded, 
ffo  one  disputed  the  necessity  of  the  repairs^ 
or  objected  to  the  amount  of  the  estimate,  or 
questioned  the  propriety  of  the  amount  of  the 
rate ;  hut  an  amendment  was  proposed,  put 
from  Ike  ehair,  and  carried,  by  the  majority 
*»  a  shote  of  hands,  objecting  to  all  church 
rates,  on  general  principles,  and  declar- 
ing that  the  uestry  refused  to  make  a  rate. 
The  question  tsas  then  put  whether  any 
ether  amendment  was  proposed,  or  any  pro- 
peeitiom  aa  to  the  amount  of  the  rate  was 
made.  Jfo  answer  was  given.  The  original 
proposition  tpas  not  again  formally  moved  or 
put  from  the  chair,  but  the  churchwardens 
and  the  minority  proceeded  then  and  there 
<•  make  the  rate  of  2s,  in  the  pound:— 
Held,  that  the  rate  to  made  teat  valid. 

Prohibition.  The  declaration  stated  that 
whereas  the  defendants,  on  the  18th  of 
January  1 842,caused  a  citation  to  be  issued 
•gainst  the  plaintiff  to  appear  before  the 
Right  Hon.  S.  Lushington,  vicar-general 
and  official  principal  of  the  Consistorial 
Court  of  London,  and  to  answer  the  de- 
Sew  Sebiei,  XVI.— Q.B. 


fendants,  in  the  citation  described  as  the 
churchwardens  of  Braintree,  in  a  cause  of 
subtraction  of  church  rate,  &c. ;  that  the 
plaintiff  duly  appeared  in  pursuance  of  the 
said  process,  whereupon  the  proctor  for  the 
defendants  prayed  the  said  S.  Lushington, 
&c.  to  admit  to  proof  a  certain  libel.  The 
declaration  then  set  out  the  libel,  which 
stated  in  substance  as  follows : — ^That  the 
parish  church  of  Braintree  had  been  for  a 
long  time  past,  and  then  was  in  a  dilapi- 
dated state,  and  in  urgent  need  of  repair, 
and  that  no  rate  for  the  repair  thereof  bad 
been  granted  or  collected  since  March  18S4; 
that  the  majority  of  the  parishioners  of 
the  parish  had,  from  time  to  time,  refused 
to  grant  or  make  a  rate  proposed  by  the 
churchwardens  of  the  parish,  in  vestry 
legally  assembled,  for  die  repair  of  the 
sidid  church,  and  for  providing  necessaries 
for  the  decent  celebration  of  divine  service. 
The  recited  libel  then  alleged  that  the 
churchwardens  alone  made  a  rate  in  June 
1837,  out  of  the  vestry,  and  after  a  refu- 
sal by  the  parishioners  in  vestry ;  that  pro- 
ceedings were  taken  in  the  Consistorial 
Court  to  enforce  the  payment  of  that  rate  ; 
that  a  prohibition  of  such  proceedings  issued 
from  the  Court  of  Queen's  Bench,  and  that 
the  Court  of  Exchequer  Chamber  affirmed 
the  judgment  of  the  Court  of  Queen's 
Bench  therein.  That,  in  May  1841,  at  a 
vestry  legally  assembled,  the  majority  of 
the  parishioners  again  refused  a  rate,  not- 
withstanding that  the  church  still  continued 
in  urgent  need  of  repair,  that  the  church- 
wardens had  no  funds  in  hand  to  effect  the 
same,  and  that  a  survey  and  estimate  of 
the  necessary  repairs  and  churchwardens 
expenses  for  the  current  year  were  duly 
submitted  to  the  parishioners  then  and  there 

a  a  aa  tti  q1  gf] 

That  the  churchwardens  still  contitming 
to  have  no  funds  in  hand  to  effect  the  re- 
pairs, and  the  matters  hereinbefore  pleadwl 
having  been  set  forth  in  an  affidavit  mi^o 
by  the  Rev.    B.   Scale,  the  vicar   of  »«■ 
parish,  and  brought  into  the  Consw^^*^ 
Court,  a  decree  issued  under  «®*\  J^-.     ^t 
said  Court,  on  the  11th  of  '»»«„      a-k\e. 


the  instance  of  the  said   Rev.    B 
against  the  now   defendants  in  "P.®f    ^^^ 
the  parishioners   of  the  sud  P*"f^ 
neral,  citing  them  to  appear  on,  »^^ 
the  vicar-general,  and  to  shew  c 
2D 


and. 
"toefore 
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a  monition'  should  not  issue  under  seal 
of  the  Court,  against  them  the  churchwar- 
dens, to  take  the  necessary  steps  towards 
putting  the  said  parish  church  of  Braintree 
into  repair,  and  for  providing  necessaries  for 
the  decent  celebration  of  divine  service 
therein,  and,  amongst  other  things,  to  call, 
by  giving  due  notice  thereof  according  to 
law,  a  vestry  for  a  certain  day  and  at  a 
certain  place  and  hour  to  be  specified  in 
such  monition,  for  the  purpose  of  making 
a  rate  for  and  towards  the  necessary  repair 
of  the  said  church,  and  for  and  towards 
providing  necessaries  for  the  decent  cele- 
bration of  divine  service  and  offices  therein, 
and  for  and  towards  the  other  expenses 
necessarily  and  legally  incident  to  the  office 
of  churchwarden  for  the  current  year  ;  and 
against  the  said  parishioners  to  meet  in  vestry 
to  be  holden  in  pursuance  of  such  notice,  on 
the  day  and  at  the  place  and  hour  so  as  afore- 
said to  be  specified  in  the  said  monition,  and 
then  and  there  to  make  a  rate  for  and  to- 
wards the  ptuposes  aforesaid ;  and  inti- 
mating to  the  parties  so  cited  that  unless 
they  appeared  and  shewed  good  cause  to 
the  contrary,  the  vicar-general,  &c.  would 
proceed  to  decree  such  monition  to  issue 
accordingly  against  the  now  defendants  and 
the  parishioners ;  that  the  decree  was  duly 
executed;  that  on  the  22nd  of  June  1841 
an  appearance  was  given  thereto  by  the 
defendants,  who  declared  themselves  ready 
and  willing  to  submit  themselves  to  the 
lawful  orders  of  the  said  Consistorial  Court; 
that  no  appearance  having  been  given  on 
behalf  of  any  of  the  other  parties  cited,  a 
monition  was  decreed  by  the  vicar-general, 
to  the  tenor  and  effect  of  the  decree  ;  that 
the  monition  issued  accordingly  on  the  30th 
of  June  1841,  and  was  di^y  served  and 
returned  into  court. 

The  recited  libel  then  alleged  that,  the 
church  still  continuing  in  urgent  need  of 
repair,  and  the  said  churchwardens  having 
HO  funds  in  hand  to  effect  such  repairs, 
they,  the  churchwardens,  and  divers  of  the 
most  substantial  and  others  of  the  parishion- 
ers and  inhabitants,  rate-payers  of  the  pa- 
rish, did,  on  the  15th  of  July  then  last,  to 
wit,  1841,  meet  together  in  vestry  in  the 
vestry  room  of  the  said  parish,  pursuant  to 
public  notice  previously  and  duly  given 
according  to  law,  and  in  obedience  to  the 
monition  aforesaid,  at  which  meeting  the 


aforesaid  Rev.  B.  Scale,  the  vicar  of  the 
said  parish,  was  present  and  took  the  chair; 
that  the  parishioners  and  inhabitant  rate- 
payers of  the  said  parish  who  attended  the 
meeting  being  very  numerous,  the  same  was 
adjourned  to  and  held  in  the  body  of  the 
parish  church ;  that  upon  and  immediately 
after  such  adjournment,  the  said  Rev.  B. 
Scale,  the  vicar,  being  then  also  present, 
and  taking  the  chair,  the  aforesaid  monition 
and  also  £he  notice  convening  the  said  ves- 
try were  read,  and  that  the  now  defendants, 
in  the  libel  described  as  the  churchwardens 
of  the  said  parish,  did  produce  and  exhibit 
to  the  meeting  a  survey  and  estimate  (which 
it  was  in  the  libel  alleged  had  then  been 
recently  made  by  a  person  of  competent 
skill  and  experience)  of  the  repairs  neces- 
sary to  be  immediately  done  to  the  parish 
church  and  of  the  expenses  thereof,  which 
expenses,  as  was  in  the  libel  alleged,  were 
computed  to  amount  to  the  sum  of  713/. ; 
and  that  they  did  also  produce  and  exhibit 
to  the  meeting  an  estimate  of  other  neces- 
sary and  lawfiil  expenses  incident  to  the 
execution  of  their  ofiice  for  the  current 
year,  amounting  to  the  sum  of  20/.  5«.  ; 
that  the  necessity  for  such  repairs  was  not 
disputed  nor  denied  by  any  of  the  persons 
present  at  the  said  meeting,  nor  was  any 
objection  made  by  any  of  such  persons  to  the 
amount  of  such  estimates  or  either  of  them. 
That  the  said  parishioners  still  continuing 
in  vestry  assembled,  the  defendant  in  pro- 
hibition, Augustus  Charles  Veley,  in  the 
libel  described  as  one  of  the  churchwardens 
of  the  said  parish,  proposed  that  a  rate  or 
assessment  of  2s.  in  the  pound  should  be 
made  on  all  property  liable  to  contribute  to 
a  church-rate,  for  and  towards  the  necessary 
repair  of  the  church  of  the  said  pariah,  and 
for  providing  necessaries  for  the  decent  cele> 
bration  of  divine  service  and  offices  therein, 
and  for  and  towards  the  other  expenses 
necessarily  and  legally  incident  to  the  office 
of  churchwarden  for  the  current  year ;  and 
that  the  motion  was  seconded  by  Richard 
Lacey,  in  the  libel  described  as  a  parishioner 
and  inhabitant  rate-payer  of  the  parish ;  that 
thereupon  an  amendment  was  moved  by 
Samuel  Courtauld,  and  seconded  by  Ed- 
ward George  Craig,  in  the  libel  respectively 
described  as  parishioners  and  inhabitants 
of  the  parish,  in  the  words  or  to  the  effect 
following :— "  That  all    compulsory  pay- 
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menu  for  the  support  of  religious  services 
of  sny  sect  or  people  appear  to  the  majo- 
rity of  tliis  vestry  to  be  unsanctioned  by 
any  portion  of  the  New  Testament  Scrip- 
tuies,  and  altogether  opposed  to  and  sub- 
Tcnire  of  the  pure  and  spiritual  character 
of  the  religion  of  Christ ;  but  that  for 
my  one  religious  sect  to  compel  others, 
wiiich  disapprove  their  forms  of  worship 
or  lyitem  of  church  government,  or  which 
distent  from  their  religious  principles  and 
creeds,  to  nevertheless  submit  to  support 
and  extend  them,  appears  to  this  vestry  to 
be  a  yet  more  obvious  invasion  of  religious 
freedom  and  violation  of  the  rights  of  con- 
science ;  while  it  also  appears  to  be  a  gross 
injustice  to  dissenters  as  citizens  to  compel 
tbemtopayforthe  religiousservices  of  others 
in  which  they  have  no  part,  while  they  build 
their  own  chapels,  support  their  own  minis- 
ten,  and  defray  the  charges  of  their  own 
worship  ;  that  compulsory  .church-rates, 
nd  more  especially  such  rates  upon  dis- 
senters, thus  appearing  to  be  as  a  tax  unjust, 
and  as  an  ecclesiastical  imposition  adverse 
to  religious  liberty,  and  contrary  to  the 
spirit  of  Christianity,  this  vestry  feels  bound 
by  the  highest  obligations  of  social  jus- 
tice and  of  religious  principle  tQ  refuse  to 
fxtke  a  rate,  awl  does  refuse  accordingly." 
That  a  show  of  hands  was  thereupon  taken 
upon  the  said  amendment,  and  that  a 
great  majority  of  the  parishioners  and  rate- 
payera  then  and  there  present  was  declared 
by  the  cburman,  as  the  fact  was,  in  favour 
of  the  amendment,  which  was  thereupon 
declared  to  be  carried,  and  that  no  person 
then  and  there  present  demanded  a  poll 
on  the  said  amendment,  or  asserted  or  inti- 
mated that  the  same  was  not  duly  carried. 
That  immediately  after  the  premises  then 
next  before  pieitded,  and  while  the  said 
panshioners  still  continued  as  aforesaid  in 
vestry  assembled,  the  question  was  then 
and  there  put,  whether  any  other-  amend- 
ment was  proposed  or  any  other  proposi- 
tion as  to  the  amount  of  rate  was  made  ; 
that  no  aflRrmative  answer  was  returned  to 
such  question,  nor  was  any  other  motion  or 
proposition  made  for  or  towards  discharg- 
ing the  obligation  cast  by  law  and  tlie  cus- 
tom of  the  realm  upon  the  parishioners,  of 
repairing  their  parish  church,  and  of  pro- 
viding necessaries  for  the  decent  celebration 
of  diviuc  service  and  offices  therein,  and  for 


and  towards  the  other  expenses  necessary 
and  legally  incident  to  the  office  of  church- 
wardens for  their  year  of  office.  That  the 
majority  of  the  vestry  having,  by  the  acts 
and  means  aforesaid,  refused  to  furnish  the 
churchwardens  of  the  parish  with  the  ne- 
cessary funds  as  aforesaid,  the  now  de- 
fendants, the  churchwardens  aforesaid,  and 
others  of  the  rate-payers  and  parishioners  of 
the  said  parish  then  and  there  present  in 
vestry,  on  the  said  15th  of  July  as  therein- 
before pleaded,  did,  in  obedience  to  the 
aforesaid  monition,  and  in  discharge  of  the 
aforesaid  obligation  cast  upon  them  and  the 
other  parishioners  of  the  parish  of  Brain- 
tree  aforesaid,  by  the  law  and  custom  of 
this  realm,  at  the  said  meeting  of  the  parish, 
and  while  the  parishioners  so  continued  as 
aforesaid  in  vestry  assembled,  rate  and  tax 
all  and  every  the  inhabitants  andparishion- 
ew  of  the  parish  of  Braintree  aforesaid, 
liable  to  contribute  to  a  church-rate,  for  and 
towards  the  necessary  repair  of  the  church 
of  the  parish,  and  for  and  towards  providing 
necessaries  for  the  decent  celebration  ci 
divine  service  and  offices  therein,  and  for 
and  towards  the  other  expenses  necessarily 
and  legally  incident  to  the  office  of  church- 
warden for  the  current  year,  the  several 
sums  of  money  mentioned  in  the  said  rate, 
being  a  rate  or  assessment  of  2s,  in  the 
pound  on  the  annual  value  of  all  rateable 
messuages,  lands,  tenements,  and  heredita- 
ments, occupied  within  the  said  parish,  for 
and  towards  the  purposes  aforesaid ;  and 
that  accordingly  a  rate  of  2s.  in  the  pound 
was  then  and  there  produced,  made  and 
signed  by  the  said  vicar  and  churchwardens, 
and  others  of  the  parishioners  and  rate- 
payers, then  and  there  present. 

The  recited  libel  then  alleged  that  the 
said  rate  of  2s.  in  the  pound  would  not,  in 
fact,  raise  a  sum  more  than  sufficient  to 
cover  the  amount  of  the  estimates  laid 
before  the  vestry;  that  the  plaintiff  occu- 
pied a  farm  in  die  parish,  of  the  yearly 
rent  or  value  of  237/.,  and  that  he  was 
duly  assessed  in  the  rate  in  respect  of  the 
said  farm,  at  the  sum  of  23{.  14s. ;  that 
on  the  lOth  of  November  1841,  the  rate 
was  confirmed  and  allowed  by  the  vicar- 
general  ;  that  the  defendants  were  duly 
elected  churchwardens  ;  that  the  sum  of 
23i,  14s.  was  due  to  them  as  churchwar- 
dens ;  that  the  plaintitT  had  been  requested 


Digitized  by 


Google 


204 


COURT  OF  aUEEN'S  BENCH 


to  pay  the  same,  but  had  refused;  that 
he,  by  reason  of  the  premises,  -was  subject 
to  the  jurisdiction  of  the  said  Consistorial 
Court;  that  all  the  premises  in  the  libel 
contained  were  true,  &c.  of  which  legal 
proof  being  made,  the  party  proponent 
prayed  right,  &c.  and  that  the  plaintiff 
might  be  condemned  in  the  payment  of  the 
said  sum  of  231. 14«.  and  the  costs  of  the 
defendants,  &o. 

The  declaration  then  alleged,  that  in  proof 
of  the  libel  the  party  proponent  exhibited 
certain  paper  writings,  which  were  set  out  at 
length :  among  others,  a  copy  of  the  minutes 
of  the  vestry  of  the  13th  of  May  1841  in 
the  vestry  minute-book ;  the  monition  of  the 
30th  of  June,  in  pursuance  of  the  decree  of 
the  1 1  th  of  June,  which  it  recited ;  the  notice 
given  on  the  10th  of  July  by  the  church- 
wardens, in  obedience  to  the  moniti<»i,  for 
the  vestry  meeting  on  the  15th  of  JuIjf  ; 
and  a  copy  of  the  entry  of  the  proceedings 
of  the  vestry  meeting  on  ihe  15th  of  July,  in 
the  vestry  minute-book.  This  entry  in  the 
minute-book  stated  the  proceedings  as  men- 
tioned in  the  libel,  and  that  after  the  putting 
the  question,  whether  any  other  amendment 
or  proposition  as  to  the  amount  of  rate  was 
proposed,  and  the  absence  of  any  affirmative 
answer  thereto,  "  Mr.  Veley  then  proposed, 
on  behalf  of  himself  and  Mr.  Joslin,  address- 
ing himself  to  those  rate-payers  who  were  - 
willing  to  obey  the  monition,  that  a  rate  of 
2i.  in  the  pound  should  be  made  by  them ; 
and  a  rate  of  2s.  in  the  pound  is  produced 
and  signed  by  the  vicar,  the  two  church- 
wardens, and  several  rate-payers  present. 
Mr.  S.  Courtauld,  as  the  mover  of  the 
amradment,  protested  on  his  own  behalf, 
and  on  behalf  of  the  meeting,  against  the 
irregularity  and  impropriety  of  the  church- 
wardens attempting  to  make  a  rate  after  it 
had  been  refused  by  a  large  majority  of  the 
vestry;  protested  also  against  the  rate  so 
attempted  to  be  made." 

The  remaining  exhibits  were  the  ori^nal 
rate,  made  on  the  15th  of  July  ;  and  con- 
firmation of  the  rate,  on  the  10^  of  Novem- 
ber 1841,  by  Dr.  Lushington,  the  vicar- 
general,  as  follows:  "We  do  confirm  the 
foregoing  rate,  so  £ar  as  by  law  we  may  or 
can. 

The  declaration  proceeded  to  aver,  that 
the  proctor  of  the  plaintiff  opposed  the  ad- 
mitting to  proof  of  the  libel  and  exhibits, 


insisting  that  the  rate  was  made  witlrant 
lawful  authority,  and  that  the  Consistorial 
Court  had  no  jurisdiction ;  and  that  Dr. 
Lushington,  the  vicar-general,  rejected  the 
libel  and  exhibits.  It  then  averred  an 
appeal  to  the  Arches  Court,  and  that  tbe 
official  principal  of  tihat  Court,  Sir  U.  J. 
Fust,  in  March  1848,  reversed  the  deeree 
of  the  Consistorial  Court,  admitted  the 
libel  and  exhibits  to  proof,  and  assigned 
the  plaintiff  to  answer  in  the  Arches  Court. 
Finally,  it  averred  that  the  rate  was  at- 
tempted to  be  imposed  and  enforced  without 
competent  authority ;  that  neither  tiie  Con- 
sistorial nor  the  Arches  Court,  nor  amy 
ecclesiastical  court,  had  jurisdiction  over 
the  pretended  rate,  or  power  to  admit  the 
libel  and  exhibits  to  proof,  or  to  proceed  to 
enforce  payment  of  the  rate ;  that  the  de- 
fendants, as  well  as  the  Court  of  Archea, 
were  proceeding  in  the  said  cause  of  sub- 
traction of  church-rate.  The  plaintiff, 
therefore,  prayed  that  a  writ  of  prolubitiwt 
might  issue  to  tite  official  principal  of  the 
Court  of  Arches. 

General  demurrer  and  joinder. 

The  demurrer  was  argued,  in  Hilary  tena, 
1846  (January  16),  by 

Sir  F.  Thetiger  (Attonuy  General),  for 
the  defendants  in  prohibition. — The  ques- 
tion is,   whether  when    the  ecclesiaatieal 
court  has  ordered  that  the  vestry  shall  make 
a  rate  for  the  necessary  repairs  of  the  drarda, 
and  the  majority  of  the  parishioners  in  v«stry 
assembled  have  refused  such  rate,  the  mino- 
rity of  the  vestry  cannot  at  the  same  restzy 
proceed  to  make  a  valid  rate.    In  Burder 
V.  Veiejf(l),  confirmed  on  error,  Fehy  ▼. 
Burderii),  it  was  decided  that  after  sucik 
refusal  the  chorehwardens  cannot  of  their 
own  authority,  at  a  subsequent  time  and 
not  at  any  parish  meeting,  make  a  valid  rate. 
But  Tindal,  C.J.,  in  d^vering  the  jn^^ 
ment  of  the  Court  of  Exchequer  Chamber, 
in  Veletf  v.  Bwrder,  suggested  the  coorae 
which  tiie  present  defendants  have  adopted. 
In  this  case,  VeUy  v.  Gotling(fl>),  it  vraa  aX 
first  decided  in  the  Consistorial  Court,  by 
Dr.  Lushington,  that  the  course  now  adopted 
was  illegal ;  and  this  Court,  in  The  Queen 

(1)  12  Ad.  &  EL  233 ;  s.o.9  Law  J.  R«p.  (m^s.) 
Q.B.  267. 

(2)  Ibid.  265;  s.c  10  Law  J.  Rep.  (H.s.)Excb. 
S82. 

(3)  8  Curt.  Ecel.  B«p.  2fi»— 266. 
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T.  TkmtoM  (4),  prooeeding  upon  the  antbo- 
li^  of  VeUg  Y.  GotUng,  refused  a  mandamua 
to  eoBipel  churchwardens  to  collect  a  rate 
at  made.  Bat  VeUy  v.  GotUng  has  been 
■noe  that  time  reversed  in  the  Court  of 
Aidtea  by  Sir  H.  J.  Fust  (5).  The  pre. 
lent  prohibition  is,  therefore,  prayed  against 
tbe  deliberate  judgment  of  the  higher 
ecclesiastical  court.  As  to  the  origin  of 
chnich-ratea.  Smith  y.  Keatt  (6)  shews  that 
they  have  existed  from  time  immemo. 
risL  All  the  anthoiities  on  this  subject  are 
miewed  in  Veleg  v.  Burder,  where  the 
CoBTt  of  Exchequer  Chtunber  laid  it  down 
in  the  most  disdnct  and  unqualified  terms, 
"that  the  parishioners  are  bound  by  the 
ceounoB  law  of  the  land  to  repair  the 
body  of  the  paridi  church  whenever  ne^ 
oeisaty."  The  question  then  is,  how  aat 
psriAioners  to  be  prevented  from  eluding 
thdr  common  law  liability?  They  may  be 
eonpeiled  by  monition  froqi  the  eoele> 
sjsstif  1  court  to  meet  for  the  purpose  of 
petfcnni^  this  duty — Grtnet  v.  the  Rector 
•f  Honuey  (7) ;  and  this  Court  will,  by 
Mandarnws,  compel  churchwardens  to  call  a 
netting  nBd»  the  statute  10  Anne,  c.  11. 
s.  24,  to  agree  npon  a  rate  provided  for  by 
that  act —  The  King  v.  the  Churehuttrden* 
of  St.  Margaret  (8).  Here  the  ecclesiastical 
eouit  had  oideted  a  rate  to  be  made :  the 
vcaliy,  thcveCwe,  were  not  assembled  for  Uie 
pmpaae  of  diaeussu^  whether  there  should 
he  a  rate  vt  not.  There  might  possibly 
have  been  a  doubt  whether,  in  &ct,  the 
chndi  was  oat  of  repair  or  not ;  or,  if  out 
of  npair,  iriiat  ameant  of  rate  was  necessary 
to  tepair  it.  But  it  was  not  upon  either  of 
Aew  growids  that  the  rate  was  refused :  it 
was  refused  on  grounds  vrholly  foreign  to 
the  question  whidi  they  were  assembled  to 
discBsa.  There  can  be  no  di&renee  in 
pnneiple  between  parishioners  who  refuse 
to  attend  the  vestry  and  ^ose  who,  though 
tlwy  attend,  refiiae  altogether  to  entertain 
tha  qoestioa  which  alone  the  vestry  is  entitled 
to  decide.  I^  instead  of  voting  mt  that 
qoestioa,  tihe  majority  choose  to  enter- 
taia  and  vote  for  an  irrelevant  amendment, 

(4)  t  Q.B.  Rm.  S89 ;  B.  e.  11  Law  J.  Rap.  (h.s.) 

(5)  *  Cnrt.  EecL  Rep.  304. 
(«)  4  Ht^  EecL  Rep.  US. 
(7)  1  Hire-  Coo.  Rap.  188. 
<S)  4Blaa.&S«lw.2«0. 


their  votes  are  thrown  away,  imd  they 
must  be  taken  to  have  delegated  their  autho> 
rity  to  the  minority.  If  their  minda  be  ab- 
sent from  the  only  question  really  before 
them,  it  is  as  if  they  were  absent  from  the 
meeting  altogether.  In  Oldknow  v.  fVain- 
wright  (9),  at  a  meeting  for  the  election  of 
town-clerk,  there  were  twenty-one  electors 
present ;  nine  voted  for  Segrave ;  eleven 
protested  against  him,  without  voting  for 
anybody  else.  The  Court  said — ' '  The  elec- 
tion is  cleariy  good.  The  eleven  protestant 
dissenters  having  voted  for  nobody,  could 
not  put  a  negative  upon  the  only  man  put 
in  nomination ;"  and  Wilmot,  J.  cited  nu- 
merous authorities  to  shew,  that  "  where  a 
majority  do  nothing,  but  merely  dissent, 
they  lose  their  votes."  So,  if  electors  vote 
for  a  candidate  disqualified  from  taking  the 
office,  and  they  have  previous  notice  of  his 
inaapaci^,  their  votes  are.  thrown  away->- 
The  King  v.  Parrg  (10),  The  King  v.  Ha»- 
kina{U).  In  The  Queen  v.  the  Select 
Vestrymen  of  St.  Margaret'*,  Leieester  {12), 
the  Court  held  a  colourable  adjournment 
to  be  equivalent  to  a  refusal  to  make  a 
church-rate  under  a  local  act,  and  issued  a 
mandamus  to  compel  the  vestry  to  meet  and 
levy  the  rate,  not  merely  to  assemble  for 
the  purpose  of  determining  whether  they 
would  levy  the  rate  or  not.  If  the  majority 
in  that  case  had  again  refused,  would  not 
the  minority  have  had  power  to  proceed  ia 
obedience  to  the  mandamus?  ct  if  not, 
what  could  the  Court  have  done?  No 
doubt  an  attachm«it  might  have  issued. 
But  an  attadiment  against  the  recusant 
parties  would  be  no  satisfaction.  The  pri- 
sons mig^t  be  filled,  but  the  rate  would 
remain  unmade.  A  common  law  obligatMn 
enforced  by  the  authority  of  the  Court  is 
the  same  as  a  statutory  obligation.  It  may 
be  said  thU  it  is  contrary  to  all  general 
principle  to  allow  a  minority  to  impose  a 
tax  against  the  consent  of  the  ougority,  and 
the  language  of  this  Court  in  Burder  v.  Feleg, 
and  of  the  Consistorial  Court  in  Veleg  v. 
(josiM^  may  be  cited.  To  this  objection  the 
judgment  of  the  Court  of  Arches  in  Feleg  v. 
Gosling  furnishes  an  answer.  "  It  has  been 
said  that  this  is  a  tax ;  and  then  it  has  been 

(9)  1  W.  Blade  229;  s.c.  2  Ban.  I0I7. 

(10)  14  EaM,  549. 

(11)  10  Ibid.  211;  8.0.  in  Dob.  Pro.  3  Dow,  124. 

(12)  8Ad.&l!X889. 
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argued,  that  no  tax  can  be  imposed  on  any 
penon  without  his  consent,  either  virtual  or 
express.  No  one  can  doubt  the  truth  of  this 
as  a  general  proposition — but  is  this  a  tax  ? 
Is  it  not  a  burden  already  imposed  by  the 
law  ?  Does  it  not  attach  on  every  occupier 
of  land  ?  Is  not  the  tax  already  imposed 
on  the  land  f  How,  in  principle,  does  it 
matter  whether  it  attaches  on  the  land  or  on 
the  person  who  occupies  the  land  ?  Every 
person  who  enters  on  a  house  or  land  in 
a  parish,  does  so  subject  to  the  burdens 
which  either  the  common  law  or  the  legis- 
lature has  imposed  on  the  house  or  land, 
and  the  duty  of  repairing  the  parish  church 
is  a  burden  imposed  by  the  common  law  on 
houses  and  lands." 

The  duty,  then,  is  admitted  :  the  nume> 
rical  majority  of  the  vestry  refuse  to  perform 
it— it  is  performed  by  the  minority.  It  lies 
upon  the  other  side  to  shew  that  those  who 
are  willing  to  perform  the  duty  which  the 
law  imposes  on  them,  can  be  impeded  in  so 
doing.  It  is  not  intended  to  question  the 
propriety  of  any  previous  decision  of  this 
Court  on  this  long-disputed  matter.  Feley 
V.  Burder  shews  only  that  the  minority 
cannot  make  a  rate  at  a  subsequent  time, 
and  not  at  a  parish  meeting.  In  Ro- 
berts  and  others  (13)  it  is  said  that  "  the 
rate  must  be  made  by  the  greater  part  of 
the  inhabitants ;"  but  these  words  must  be 
understood  with  reference  to  the  particular 
facts  of  the  case :  and  there  it  appeared  that 
the  churchwardens  had  made  a  rate  without 
convening  the  parishioners  at  all,  to  reim- 
burse themselves  for  the  money  spent  in 
rebuilding  the  pews  and  ornamenting  the 
church,  not  for  necessary  repairs  :  such  a 
rate,  of  course,  coul  d  not  be  good.  Rogers  v . 
Davenant  (14)  shews  that  the  proper  mode 
of  proceeding,  in  the  first  instance,  is  for  the 
major  part  of  the  parishioners  to  impose  the 
rate ;  but  it  does  not  shew  that  where  the 
majority  have  refused  to  do  so,  the  minority 
have  no  power  to  act.  So  the  various  re- 
ports of  Hawkins  y.  Rouse  {15)  shew  that 
churchwardens  alone  cannot  make  a  rate 
without  convening  the  parishioners  for  the 

(13)  Hetley,  61. 

(14)  1  Mod.  194,  236  ;  s.  c.  2  Mod.  8. 

(15)  Cas.  Temp.  Holt,  139;  s.  c.  turn.  Pense 
T.  Prouse,  1  Ld.  Raym.  59;  B.C.  nam.  Pierce  ▼. 
Prouiw,  1  Salk.  165;  Carth.  360;  12  Mod.  83;  *.e. 
Anonymous,  Comber.  814. 


purpose  in  the  first  instance ;  but  that  caae 
does  not  contravene  the  proposition  now 
contended  for — that,  after  notice,  the  ma- 
jority may,  either  by  their  actual  or  virtual 
absence,  delegate  their  authority  to  the 
minority.  In  Hawkins  v.  Rotue,  moreover, 
there  was  another  objection, — that  the  rate 
was  made  for  the  repair  of  the  chancel ; 
and  it  was  upon  this  ground  that  the  pro- 
hibition issued.  Blank  v.  Neweomb  (16) 
only  decided  that  the  ecclesiastical  court 
cannot  make  a  rate ;  and  Dawson  v.  Wil' 
kinson  (17),  that  a  retrospective  rate  is  bad. 
It  has  frequently  been  urged  that  the  form 
of  the  heading  of  the  rate,  which  describes 
it  as  made  by  the  churchwardens  and  pa- 
rishioners (not  however  saying  the  majority 
of  the  parishioners)  shews  the  necessity  of 
the  concurrence  of  the  majority.  But  this 
rather  furnishes  an  argument  for  the  validity 
of  such  a  rate  as  the  present.  It  must  b« 
conceded  that,  if  the  churchwardens  summon 
a  vestry,  and  no  one  attend  but  themselves, 
they  alone  may  make  the  rate — Orovet 
V.  the  Rector  of  Homsey.  They  attend 
merely  as  parishioners.  So  also  the  parish- 
ioners, against  the  will  of  the  churchwardens, 
or  in  the  absence  of  one  or  the  other  of  them, 
may  make  a  rate  ;  and  yet  the  rate  is  de- 
scribed as  made  by  bodi,  thereby  recog- 
nizing the  common  law  liability  which  at- 
taches to  both.  In  all  the  cases  whick 
can  be  cited  on  the  other  side,  there  was 
nothing  which  called  for  a  judicial  decision 
upon  the  particular  point  now  before  the 
Court ;  and  the  observations  which  fell  from 
various  Judges,  and  which  may  seem  at 
first  sight  to  militate  against  the  argument 
in  favour  of  the  course  which  the  present 
defendants  have  pursued,  are  merely  obiter 
dicta,  all  of  which  may  be  explained  by  re- 
ference to  the  particular  facts  of  the  cases  in 
which  they  occur.  But  in  Thursfield  v. 
Jones  (18),  it  was  said  that  the  church- 
wardens (if  the  parish  were  summoned  and 
refused  to  meet  or  make  a  rate)  might  make 
one  alone  for  the  repairs  of  the  church  :  and 
in  the  judgment  of  this  Court  in  Burder  r. 
Veley,  and  of  the  Exchequer  Chamber  in 
Vel^  v.  Burder,  it  was  suggested  that  this 
dictum  might  probably  apply  to  facts  pre- 
cisely similar  to  the  present  case.    Gaudem 

(16)  12  Mod.  327;  s.c.  Holt,  594. 

(17)  Andr.  11;  s.c.  CM.Temp.Uiirdv.381. 

(18)  1  VenU.  367. 
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T.  Setty  (19)  is  an  express  authority  to  the 
tame  effect ;  and  its  authority  has  been 
recognized  by  the  judgment  of  the  Court  of 
Arches  in  the  present  case  (20).  Apart 
from  direct  authority,  however,  upon  the 
general  principles  that  this  is  the  only 
effective  mode  of  discharging  an  undisputed 
common  law  liability,  the  performance  of 
which  has  been  directed  by  a  court  of  coni'- 
petent  jurisdiction,  the  rate  thus  imposed  is 
valid. 

Sir  F.  Kelly  (Solicitor  General)  contra. 
—The  plaintiff  is  entitled  to  judgment.  It 
i<  sought  by  this  rate  to  make  him  liable  to 
a  tax  contrary  to  the  first  principles  of  law 
and  to  every  authority  excepting  Gaudern 
y,  Selby.  The  liability  of  the  parish  to 
repair  the  church  is  not  disputed.  But  be- 
fan  a  tax  can  be  levied  it  is  necessary,  not 
only  that  the  party  charged  should  be  liable 
to  it,  but  that  it  should  be  assessed  and 
levied  in  the  inanner  authorized  by  law, 
and  by  the  persons  authorized  to  assess  it. 
The  plaintiff  cannot  dispute  his  liability  as  a 
parishioner,  to  pay  a  rate  properly  imposed ; 
but  be  asserts  that  it  is  essential  to  the 
validity  of  such  a  rate  that  it  should  be 
made  by  the  majority  of  the  parishioners 
in  vestry  assembled.  It  is  not  because  the 
body  of  persons  who  are  bound  to  perform 
a  duty  have  failed  to  perform  it,  that  any 
other  body  can  take  upon  themselves  that 
dsty,  and  impose  a  valid  and  legal  rate. 
No  tax  can  be  made,  assessed,  or  levied 
by  any  power  inferentially.  It  must  be 
enated  by  the  clear  terms  of  an  act  of  par- 
liament, or  by  the  common  law  founded 
opoa  immemorial  and  universal  custom. 
The  refusal  of  the  majority  of  the  vestry  to 
assent  to  the  proposed  rate  may  have  been 
a  contumacious  and  illegal  act :  the  reasons 
given  by  them  for  their  refusal  may  be  very 
had  and  insufficient ;  but  these  facts  cannot 
alter  the  legal  rights  of  the  parties.  All 
the  authorities  cited  on  the  other  side,  except 
Gnderm  v.  SeUiy,  shew  that  the  rate  must 
be  made  by  the  majority  of  the  vestry,  in 
vestiy  assembled.  ThurafieU  v.  Jones 
was  diewtt,  in  the  judgment  of  this  Court 
b  Burder  v.  VeUy,  to  be  entitled  to  no 
weight  whatever  as  an  authority.  The 
language  used  in  all  the  cases  recognizes 


(19)  3  Cart.  272,  n. 

(20)  Ibid.  324. 


the  generally  understood  law  to  be  as 
stated  in  Gibson's  Codex,  p.  196,  tit.  9.  c.  4. 
s.  2,  "  Rates  for  reparation  of  the  church 
are  to  be  made  by  the  churchwardens,  to- 
gether with  the  parishioners  assembled, 
upon  public  notice  given  in  the  church. 
And  the  major  part  of  them  that  appear 
shall  bind  the  parish  ;  and,  if  none  appear, 
the  churchwardens  alone  may  make  the 
rate."  And  why  ?  Because  those  who  do 
appear,  even  if  it  be  the  churchwardens 
alone,  are  the  vestry.  So  in  Bac.  Ahr., 
tit.  •  Churchwardens'  (C),  "  The  church- 
wardens have  no  power  to  make  any  rate 
themselves,  exclusive  of  the  parishioners; 
their  duty  being  only  to  summon  the  parish- 
ioners, who  are  to  meet  for  that  purpose ; 
and  when  they  are  assembled,  a  rate  made 
by  the  majority  present  shall  bind  the 
whole  parish."  The  majority  here  may 
have  refused  to  do  what  they  ought  to  have 
done  ;  they  may  have  been  guilty  of  aeon- 
tempt  of  the  ecclesiastical  court  by  such 
refusal ;  but  this  does  not  shew  that  the  power 
which  the  majority  alone  possess,  and  which 
they  have  refused  to  exercise,  is  thereby 
delegated  to  the  minority.  Suppose  the 
case  of  a  county  rate,  required  for  the  neces- 
sary repairs  of  a  bridge,  and  that  the  Justices 
at  sessions  refuse  to  make  the  rate  7  Could 
a  small  minority  make  the  rate  in  defiance 
of  the  majority  ?  The  remedy  in  such  case 
would  be  by  indictment  or  by  mandamus. 

[Patteson,  J. — The  liability  to  repair  a 
church  cannot  be  enforced  by  indictment, 
as  it  may  be  in  the  case  of  a  bridge.] 

It  might  formerly  have  been  enforced  by 
the  penalties  attached  to  excommunication. 
If,  in  consequence  of  the  change  in  the  reli- 
gion of  the  country,  the  original  remedy  has 
lost  its  efficacy,  this  furnishes  no  reason 
why  this  Court  should  inventafiresh  remedy 
to  meet  the  difficulty.  The  defect  must  be 
supplied  by  the  legislature,  not  by  the 
courts.  The  argument  that  because  the 
duty  exists,  this  mode  of  enforcing  it  must 
exist  also,  is  no  other  than  that  lu^ed  in 
justification  of  the  impost  of  ship-money. 
The  country  was  bound  to  provide  means 
of  carrying  on  the  war ;  but  this  did  not 
justify  the  imposition  of  the  tax  without 
the  authority  of  Parliament — The  King  v. 
Hampden  (;n).      Gaudem  v.    SeUiy  was 

(21)  3  How.  SUt«  Truls,  82S. 
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deliberately  overruled  by  this  Court,  in 
Burder  v.  Veley.  But  further,  the  facts 
stated  in  this  declaration  shew  that  the 
proposal  to  make  the  rate  was  never  put 
to  the  vestry  at  all.  After  the  amendment 
was  declared  carried,  the  votes  of  the  vestry 
were  not  called  for  upon  the  original  reso* 
Intion.  There  was  simply  an  inquiry  whe- 
ther any  other  amendment  was  proposed,  or 
any  proposition  as  to  the  amount  of  rate 
was  made ;  and  no  afSrroative  answer  hav- 
ing been  returned  to  that  inquiry,  the  mi- 
nority, without  putting  the  question  to  the 
vote,  proceeded  to  make  the  rate. 

[Lord  Dbnhan,  C.J. — The  amendment 
states  a  refusal  to  make  any  rate  at  all  upon 
general  principles.] 

[Pattbson,  J. — ^The  refusal  in  the  terms 
of  the  amendment  was  as  absolute  as  pos- 
sible. The  majority  say  in  effect,  "  we 
know  what  the  law  is,  but  we  do  not  like 
it,  and  we  will  not  obey  it."  The  reason, 
no  doubt,  for  asking  whether  any  other 
proposition  or  amendment  was  to  be  made, 
was  to  see  whether  the  refusal  proceeded 
upon  the  ground  of  the  non-necessity  of 
the  repairs,  or  of  objection  to  the  amount.] 

There  should  have  been  a  formal  vote 
taken  upon  the  original  affirmative  propo- 
sition to  make  the  rate.  How  can  the 
Court  inquire  into  the  reasons  alleged  by 
the  voters  ?  If  it  can,  it  must  be  contended 
that  in  every  case  in  which  those  reasons 
are  unsatisfitctory,  the  votes  of  the  msrjoiity 
are  to  be  disre^rded.  But  if  the  origind 
resolution  had  been  put  and  negatived,  it 
might  have  been  for  good  reasons,  e.g.  that 
the  repairs  were  not  necessary,  or  that  a 
sufficient  sum  for  the  repairs  had  been 
volnntarUy  subscribed ;  or,  it  might  have 
been  negatived  rimpliciter,  without  assigning 
any  reasons,  and  in  that  case  the  Court 
would  not  assume  that  the  reasons  were 
bad.  As  to  the  supposed  analogy  between 
the  present  case  and  that  of  a  corporate 
elecdon,  it  appears  to  have  been  suggested 
by  the  judgment  of  the  Court  of  Exchequer 
Chamber,  in  l^eley  v.  Burder,  where  it  is 
said  "  We  do  not  enter  into  the  discussion 
how  ht  such  case  may  be  analogous  to  that 
of  the  members  of  a  corporation  aggregate, 
who  being  assembled  together  for  the  pur^ 
pose  of  choonng  an  officer  of  the  corpora- 
tion, the  majority  protest  against,  and  refuse 
altogether  to  proceed  to  any  election ;  in 


which  case,  they  have  been  held  to  throw 
away  their  votes,  and  the  minority  who  bare 
performed  their  duty  by  voting,  have  been 
held  to  represent  the  whole  number."     In 
the  first  place,  is  it  reasonable  to  suggest 
an  analogy  between  levying  a  tax  upon  the 
people  and  the  election  of  a  corporate  officer? 
The  two  cases  are  utterly  dissimilar.     Bat, 
in  the  second  place,  there  is  no  analogy  in 
the  facts  of  the  present  case  and  those  of 
a  corporation  election,  hypothetically  sug- 
gested. There  is  a  confbsion,  in  the  passage 
Just  cited,  between  two  classes  of  eases 
which  are  altogether  dissimilar.     If  "the 
majority  protest  against,  and  refiise  alto* 
gether  to  proceed  to  any  election,"  as  in 
Oldknotff  V.  Wainwright,  it  is  not  correct  to 
say  that  their  votes  are  thrown  away,  for 
they  do  not  vote  at  all.    Their  votes  art 
thrown  away  when  they  do  vote  for  an  un- 
qualified person  after  notice  of  his  incapacity 
— The  King  v.  Hawkins.    Now,  to  apply 
each  of  these  alternatives  to  the  &ets  of  the 
present  case,     first,  tiiere  were  not,  as  ia 
Oldknow  V.   Wain»rtght,  a  mere  protest* 
and  doing  nothing ;  on  the  contrary,  th« 
votes  were  actually  given  on  the  only  ques- 
tion before  die  meetfaig,  namely,  whethw  the 
amendment  should  be  carried  or  not.     Hie 
votes,  therefore,  were  not  thrown  away, 
as  they  were  in  Oldknow  ▼.   Wamwright. 
'  Secondly,  the  votes  were  not  Uirown  awa^, 
as  they  were  in  The  King  v.  Hamkin$,  tat 
in  foet  no  other  question  was  put  to  tliA 
vote  i^r  the  vote  upon  the  amendment. 
It  may  be,  that  if  the  original  resolution 
had  been  then  put  and  negatived,  the  affir- 
mative votes  of  the  minority  might  have 
been  sufficient,  and  the  negative  votes  of 
the  majority  would  have  been  thrown  away  ; 
but  the  opportunity  of  so  throwing  Uict* 
away  was  never  afforded  them,  inasmaoh 
as  the  rate  was  made,  not  in  spite  of  a  vote 
against  it,  but  without  any  vote  upon  it  at 
aU.     If  the  law  of  corporations  fumiahes 
an  analogy  at  all  to  the  present  case,  it  is 
that  of  a  bye-law,  aa  suggested  in  Rogers 
▼.  Davenant,  and  this  must  be  made  by  a 
majority.     But  the  principle  contended  for 
on  the  other  side  must,  if  true,  Apjdy  to  amy 
corporate  act    Suppose  a  mandamus  oonn- 
manded  a  corporation  to  put  the  corporate 
seal  to  a  bond,  and  that  the  majority  con- 
temptuously refused  obedience :  could   the 
minority  do  the  act,  which  should  be  the 
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act  (^  die  majority,  and  would  the  bond  so 
ioled  be  the  bond  of  the  corporation  ?  The 
corporate  act  must  be  done  by  the  majority 
of  those  who  regularly  constitute  the  raeet- 
iag— The  Kingy.  Monday  (22).  And  if  the 
act  be  not  done,  the  whole  of  the  corpora- 
tion U  in  contempt — The  Queen  t.  Chap- 
M«(2S). 

Sir  F.  Thetiper  (January  20),  in  reply. — 
The  {daintiff  attempts  to  obtain  judgment 
upon  a  mere  technical  objection  arising 
oat  of  the  facts  stated  in  the  declaration, 
vii.,  that  the  quesUon  whether  the  rate 
ihoold  be  granted  was  never  formally  put 
to  the  meeting,  and  that  there  should 
hare  been,  notwithstanding  the  vote  upon 
the  amendment,  a  locus  pcenitentice  af- 
ioided  to  the  recusant  majority,  by  a  dis- 
tinct proposal  subsequently  to  make  the 
Rtc  But  the  amendment  itself  was  a  dis- 
(inet  refusal  to  make  any  rate  whatever ;  it 
was  a  negative  upon  the  original  proposi- 
tioa,  and  no  further  vote  was  necessary. 
There  is  no  formal  and  regular  mode  pre- 
sadhed  by  law  by  which  the  sense  of  the 
vestry  is  to  be  taken.  In  general  it  is  done, 
as  in  the  present  case,  by  a  show  of  hands, 
which  is  indeed  but  a  rude  and  imperfect 
mode  of  ascertaining  the  decision  ;  but  if 
the  sense  of  the  meeting  be  ascertained, 
there  is  no  precise  mode  of  ascertaining  it 
prescribed.  The  amendment  being  a  mere 
imUity,  there  was  in  fact  no  counter  pro- 
position whatever  made  to  the  original  pro- 
posal for  a  2m.  rate.  No  locus  paenitentite, 
therefore,  was  necessary. 

[Lord  Dbnkan,C.  J. — ^A  locus  pcenitentice 
was  afforded  when  the  question  was  asked 
if  say  other  amendment  was  proposed,  or 
any  other  proposition  as  to  the  amount  of 
the  rate  was  made,  and  no  answer  was  re- 
tailed.] 

Here  the  parties  having  incorporated  their 
Rasons  into  the  amendment  proposed,  and 
thereby  refused  any  rate  whatever,  it  would 
have  been  an  idle  form  to  have  again  put 
to  the  Tote  the  original  proposition.  The 
Court  will  examine  into  the  reasons  on 
which  the  refusal  proceeded — Greenwood  Y. 
Greaves  (24).  It  is  said  that  a  tax  can  only 
be  imposed  by  statute,  or  by  immemorial  law 
or  custom  :  and,  that  if  so  imposed,  it  must 

(22)  Co»rp.  530. 

(23)  6  Mod.  152. 

(24)  4  Hagg.  77. 
New  Seaiea,  XVI.— Q.B. 


be  assessed  by  the  persons  and  in  the  manner 
prescribed  by  law,  viz.,  in  the  present  case, 
by  the  majority.  All  this  is  admitted,  but 
the  answer  is,  first,  that  this  is  a  tax  imposed 
by  immemorial  law  and  custom ;  second, 
that  this  has  been  assessed  by  the  majority. 
The  majority  means,  not  the  numerical,  but 
the  legal  majority ;  and  the  majority  of 
votes  legally  expressed  was  in  favour  of 
the  rate,  for  those  who  supported  the  amend- 
ment, and  thereby  refused  to  proceed  to  do 
that  which  they  were  bound  to  do,  became 
thereby  no  part  of  the  vestry :  the  remainder 
'who  did  their  duty  were  in  &ct  the  vestry. 
The  defendants  do  not  contend,  as  it  has  been 
suggested  they  must  contend,  that,  because 
excommunication  no  longer  carries  with  it 
its  former  terrors,  this  Court  is  to  make 
a  law  by  which  the  evil  of  there  being 
no  adequate  remedy  for  contumacious  dis- 
obedience is  to  be  avoided ;  but  they  con- 
tend that  the  rate  has  been  properly  made, 
according  to  existing  and  long-established 
law.  In  the  case  of  ship-money,  it  never 
was  conceded  that  the  nation  owed  the 
Crown  any  debt  for  ship-money ;  but  here  it 
is  admitted  that  the  parishioners  in  vestry 
are  bound  to  make  a  rate.  As  to  the  illus- 
tration suggested,  of  the  affixing  of  the  cor- 
porate seal  by  an  individual  member  of  the 
corporation,  where  the  majority  have  re- 
fused so  to  do,  if  the  case  could  arise,  and 
the  seal  was  found  in  fact  to  be  where  it 
ought  to  be  in  obedience  to  a  mandamus, 
it  is  doubtful  whether  this  Court  would 
inquire  how  it  got  there. 

Cur.  adv.  oull. 

LoHD  Denhan,  C.J.  now  delivered  the 
judgment  of  the  Court. — We  are  now  to 
give  our  judgment  in  this  case,  which,  from 
its  importance  and  difficulty,  and  from  other 
circumstances,  has  been  delayed  longer  than 
we  could  have  wished.  In  so  doing,  it  will 
be  unnecessary  to  go  into  the  history  of  the 
transactions  which  have  given  existence  to 
the  cause ;  and  the  rather  as,  in  the  course 
of  our  observations,  we  shall  think  it  right 
to  examine  minutely  the  allegations  on  the 
record,  on  which  alone  our  decision  must 
turn. 

The  question  In  the  cause  is  whether  the 

rate  mentioned  in  the  declaration  has  been 

well  made.     And  before  we  enter  into  the 

examination  of  particulars,  it  may  be  as 
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well  to  state  that  we  conceive  it  to  be  now 
clearly  settled  that  a  church-rate  can  only 
be  made  by  the  churchwardens  and  pa- 
rishioners in  vestry  assembled :  under- 
standing the  former  term  to  include  the 
latter  also,  if  no  other  parishioners  after 
due  notice  attend ;  and  understanding  the 
latter  term  to  include  occupiers  although 
not  personally  resident  in  the  parish.  When 
so  assembled,  the  major  part  will  bind  the 
minority  and  the  whole  parish,  for  the  pur- 
pose of  making  the  rate,  and  in  every  legal 
incident  thereto.  Unless,  therefore,  the, 
present  rate  can  be  shewn  to  have  been  in 
a  legal  sense  made  by  the  majority  of  those 
assembled  in  vestry  on  the  occasion  men- 
tioned in  the  declaration,  and  taking  part  in 
the  proceedings  for  which  they  were  then 
assembled,  it  is  not  a  valid  rate ;  and  the  bur- 
then of  proof  is  certainly  cast  on  those  who 
affirm  its  validity.  Upon  the  argument  of 
this  case  the  counsel  for  the  defendants  did 
not  shrink  from  meeting  his  opponent  on 
this  principle.  Majority  he  truly  asserted 
to  mean  legal  majority;  and  he  contended 
that  although  there  might  be  numerically 
more  vestrymen  present  who  were  in  inten- 
tion adverse  to  the  rate  than  those  who 
voted  for  it,  yet  the  majority  of  votes 
legally  expressed  was  in  its  favour.  This 
position  he  sought  to  establish  by  shewing 
that  the  vestrymen,  who  were  so  adverse, 
had  thrown  away  their  votes;  and  he 
likened  this  case  to  those  which  have  been 
decided  in  regard  to  corporate  assemblies 
for  corporate  elections,  or  the  meetings  of 
freeholders  or  burgesses  in  elections  to  the 
House  of  Commons.  It  may  be  conve- 
nient, therefore,  in  the  first  place,  to  exa- 
mine into  the  principle  on  which  this  rule 
as  to  corporate  and  other  elections  appears 
to  have  been  established ;  and  then,  after 
stating  the  facts  which  these  pleadings  dis- 
close with  regard  to  the  proceedings  now 
in  question,  to  see  whether  it  is  properly 
applicable  to  those  facts,  so  as  to  be  the 
ground-work  of  our  decision. 

First,  the  cases  in  which  the  rule  has  been 
either  stated  or  applied  in  regard  to  corporate 
elections  are  very  numerous.  It  may  be 
sufficient  to  refer  to  four  of  the  most  import- 
ant, either  for  the  arguments  or  the  judg- 
ments— Oldknow  v.  Wainwright,  The  King 
V.  Monday,  The  King  v.  Hawkins,  The 
King  v.  Parry.    The  result  of  the  decisions 


appears  to  be  this :  where  the  majority  of 
electors  vote  for  a  disqualified  person,  in 
ignorance  of  the  fact  of  disqualification,  the 
election  may  be  void  or  voidable,  or,  in  the 
latter  case,  may  be  capable  of  being  niade 
good,  according  to  the  nature  of  the  disquali- 
fication ;  the  objection  may  require  ulterior 
proceedings  to  be  taken  before  some  com- 
petent tribunal  in  order  to  be  made  avail- 
able ;  or  it  may  be  such  as  to  place  the 
elected  candidate  on  the  same  footing  aa  if 
he  never  had  existed,  and  the  votes  for  him 
were  a  nullity.  But  in  no  such  case  are  the 
electors  who  vote  for  him  deprived  of  their 
votes :  if  the  fact  become  known,  and  is 
declared  while  the  election  is  still  incom- 
plete, they  may  instantly  proceed  to  an- 
other nomination,  and  vote  for  another  can- 
didate: if  it  be  disclosed  afterwards,  the 
party  elected  may  be  ousted,  and  the  elec- 
tion declared  void,  but  the  candidate  in  the 
minority  will  not  be  deemed  ip*o  faeto 
elected.  But  where  an  elector  before  voting 
receives  due  notice  that  a  particular  candidate 
is  disqualified,  and  yet  will  do  nothing  but 
tender  his  vote  for  him,  he  must  be  taken 
voluntarily  to  abstain  from  exercising  his 
franchise ;  and,  therefore,  however  strongly 
he  may  in  fact  dissent,  and  in  however 
strong  terms  he  may  disclose  his  dissent, 
he  must  be  taken  in  law  to  assent  to  the 
election  of  the  opposing  and  qualified  can- 
didate ;  for  he  will  not  take  the  only  course 
by  which  it  can  be  resisted,  that  is,  the  help- 
ing to  the  election  of  some  other  person. 
He  is  present  as  an  elector ;  hu  presence 
counts  as  such,  to  make  up  the  requisite 
number  of  electors  where  a  certain  number 
is  necessary ;  but  he  attends  only  as  an 
elector  to  peiform  the  duty  which  is  cast  on 
him  by  the  franchise  he  enjoys.  As  elector 
he  can  speak  only  in  a  particular  language ; 
he  can  do  only  certain  acts ;  any  other 
language  means  nothing,  any  other  act  is 
merely  null ;  his  duty  is  to  assist  in  making 
an  election.  If  he  dissents  from  the  choice 
of  A,  who  is  qualified,  he  must  say  so  by 
voting  for  some  other  also  qualified ;  he  has 
no  right  to  employ  his  franchise  merely  in 
preventing  an  election,  and  so  defeating  the 
object  for  which  he  is  empowered  and  bound 
to  attend.  And  this  is  a  wise  and  just  rule 
in  the  law :  it  is  necessary  that  an  election 
should  be  duly  made,  and  at  the  lawful 
time;  the  electoral  meeting  is  held  for  that 
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pmpoae  only,  and  but  for  this  rule  the  in- 
terest of  the  public  and  the  purpose  of  the 
meeting  might  both  be  defeated  by  the 
perreraeness  or  the  corruption  of  electors 
who  may  seek  some  unfair  advantage  by 
postponement.  If,  then,  the  elector  will 
not  oppose  the  election  of  A.  in  the  only 
1^  way,  he  throws  away  his  vote  by  direct- 
ing it  where  it  has  no  l^al  force,  and  in  so 
doing  he  voluntarily  leaves  unopposed,  *'.  e. 
siaents  to,  the  voices  of  the  other  electors. 
Where  the  disqualification  depends  upon 
a  £Kt  which  may  be  unknown  to  the  elector, 
he  u  entitled  to  notice,  for,  without  that,  the 
iniierence  of  assent  could  not  be  fairly  drawn, 
nor  would  the  consequence  as  to  the  vote 
be  just.  Bat  if  the  disqualification  be  of 
a  sort  whereof  notice  is  to  be  presumed, 
none  need  expressly  be  given.  No  one  can 
donbt  that  if  an  elector  would  nominate 
and  vote  only  for  a  woman  to  fill  the  office 
of  mayor  or  burgess  in  parliament,  his  vote 
would  be  thrown  away  ;  there  the  fact  would 
be  notorious,  and  every  man  would  be  pre- 
snmed  to  know  the  law  upon  that  fact. 

It  follows  from  these  observations  that 
the  true  ground  of  the  decision  is  that  stat^ 
by  Lord  Mansfield  in  the  case  first  cited — 
**  whenever  electors  are  present  and  do  not 
vote  at  all,  they  virtually  acquiesce  in  the 
election  made  by  those  who  do."     In  that 
case  the  numerical  majority  contented  them- 
selves with  protesting  against  the  election  of 
bim  for  whom  the  minority  voted.     In  the 
cue  ot  Taylor  v.  the  Mayor,  ^e,  of  Bath  (25), 
the  counsel  in  argument  took  the  distinction 
between  not  voting  at  all,  and  voting  for 
the  disqualified  candidate ;    they  admitted 
that  silence  might  well  be  held  to  give  con- 
sent; bat  that  voting  for  the  other  candi- 
date was  an  express  negative ;    it  was  the 
only  way,  tbey  said,  of  voting  against  one 
to  vote  for  the  other.    But  the  Court  over- 
ruled the  distinction  ;  to  vote  for  a  person 
not  qualified,  they  said,  was  the  same  thing 
as  not  to  vote  at  all,  which  it  was  admitted 
would  have  been  a  constructive  assent. 

It  will  MOt  escape  observation,  that  in  all 
these  cases  the  law  required  the  concurrence 
of  a  majority  of  the  electors  present  to 
make  the  election  good  ;  in  none  of  them 
could  it  be  stated  as  a  tenable  proposition, 
that  the  minority  could  bind  the  majority, 

i^ZB)  3  Luden.  824. 


or  make  a  good  election  against  their  votes. 
In  all  of  them,  too,  the  numerical  majority 
were  de/acfo  opposed  to  the  election  made ; 
yet  this  fact  was  never  considered  as  ren- 
dering the  election  in  law  other  than  by  an 
actaal  majority. 

Whether  the  rule  we  have  now  been 
examining  would  apply  to  the  proceedings 
of  a  vestry  assembled  to  make  a  church- 
rate,  was  a  question  first  suggested  by  tho 
court  of  error  in  the  case  of  Feley  v.  Burder, 
and,  originating  with  the  Court,  in  point  of 
authority  it  can  be  put  no  higher  than  as  a 
suggestion — a  point  stated  as  fit  for  inquiry. 
At  the  same  time,  some  weight  must  bie  ne- 
cessarily attached,  we  think,  even  to  such 
a  suggestion  of  so  high  a  court,  made  in  so 
elaborate  a  judgment,  on  a  matter  so  im- 
portant,— especially  as  it  was  obvious  that 
the  suggestion  must  lead  to  a  very  expensive 
experiment,  as  it  has  done  in  the  present  case. 
Thus  far  important,  and  no  farther,  do  we 
consider  the  passage  alluded  to  in  the  judg- 
ment to  have  been. 

Undoubtedly  some  weight  must  be  al- 
lowed to  the  observation,  that  although 
there  have  been  periods  when  a  great  dif- 
ficulty existed  in  procuring  the  making 
of  church-rates,  this  principle,  though  easy 
of  application,  never  appears  to  have  been 
resorted  to  or  thought  of.  But,  in  the 
first  place,  the  role  itself,  as  applicable 
to  electors  of  any  kind,  does  not  appear 
to  have  received  any  judicial  sanction  till 
long  after  the  temporary  difficulty  as  to 
church-rates  had  died  away  ;  and,  secondly, 
the  peculiar  mode  of  proceeding,  which  may 
be  considered  as  equivalent  to  the  throwing 
away  of  votes,  does  not  appear  to  have  been 
ever  adopted  before  the  present  occasion  ; 
and,  besides,  those  who  are  familiar  with 
the  manner  in  which  our  common  law  has 
been  built  up  and  declared  by  judicial  reso- 
lutions, will  be  aware  that  the  mere  late- 
ness of  time  at  which  a  principle  has  become 
established,  is  not  a  strong  argument  against 
its  soundness,  If  nothing  has  been  previously 
decided  inconsistent  with  it,  and  it  be  in 
itself  consistent  with  legal  antdogies. 

These,  however,  are  on  both  sides  but 
in  the  nature  of  make-weights,  which  will 
not  in  themselves  dispose  of  the  question, 
the  cardinal  point  of  which  appears  to  us  to 
be  this — whether,  under  the  curcumstances 
sUtedin  the  declaration,  it  was  conclusively 
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the  duty  of  the  parishionen  assembled  on 
that  occasion  in  vestry  to  make  the  rate 
proposed  to  them.  It  is  necessary,  there- 
fore, before  we  proceed  in  the  inquiry,  to 
see  exactly  what  are  the  facts  alleged. 

The  declaration,  which  is  demurred  to 
generally,  sets  out  the  libel ;  and  as  the  ques- 
tion is,  whether  it  was  proper  to  admit  that 
to  proof,  the  allegations  in  it  must  for  the 
present  purpose  be  argued  upon  as  true.   It 
commences  with  stating  the  want  of  repair, 
continued  and  increasing  from  1834 ;  the 
holding  of  vestries,  and  the  refusal  of  any 
rate  for  the  repair  or  for  providing  neces- 
saries for  the  decent  celebration  of  divine 
service  ;  the  making  a  rate  by  the  church- 
wardens alone  in  June  1837  out  of  vestry, 
and  after  a  refusal  by  the  parishioners  in 
vestry  ;  proceedings  to  enforce  the  payment 
of  this  rate,  and  the  prohibition  issued  fW>m 
this  court ;  a  subsequent  vestry  and  refusal 
in  1841, — although  a  continuing  want  of 
repair,  and  of  funds  in  the  hands  of  the 
churchwardens,    the  making  of  a  survey 
and  estimate,  with  the  due  exhibition  of  it 
to  the  parishioners, — are  averred.     It  then 
alleges  that  the  same  wants  continuing,  were 
set  out  in  an  affidavit  brought  into  the  Con- 
sistorial  Court,  and  that  thereon  a  decree 
issued   requiring  the    churchwardens  and 
parishioners  to  shew  cause  why  a  monition 
should  not  issue, — "  against  the  churchwar- 
dens, to  take  the  necessary  steps  to  put  the 
church  in  repair,  and  for  providing  neces- 
saries for  the  decent  celebration  of  divine 
service  therein,  and,  amongst  other  things, 
to  call  a  vestry  for  a  certain  day,  place,  and 
hour,  for  the  purpose  of  making  a  rate  ;— 
and  against    the  parishioners,  to  meet  in 
such  vestry,  and  then  and  there  to  make 
a  rate  for  and  towards  the  purposes  afore- 
said."    The  decree  then  warned  them  that 
unless   they  appeared   and   shewed    good 
cause  to  the  contrary,  the  monition  would 
be  decreed  accordingly.     It  further  states 
the  due  service  of  the  decree — that  no  cause 
was  shewn — the  appearance  and  submission 
of  the  churchwardens — the  non-appearance 
of  the  parishioners,  and  the  issuing  of  the 
monition — its  service  and  return.     It  goes 
on  to  state  the  continuance  of  those  circum- 
stances which  made  a  rate  necessary  ;  and 
the  meeting  of  the  vestry  in  July  1841,  in 
obedience  to  the  monition  ;  and  this  brings 
us  to  the  proceedings  on  which  this  case 


arises.     The  monition  and  notice  of  vestry 
were  read  —  the  churchwardens  produced 
and  exhibited  a  survey  and  estimate — the 
necessity  for  the  repairs  was  not  disputed  or 
denied,  nor  was  any  objection  made  to  the 
amount  of  the  estimate.     A  rate  of  2i.  in 
the  pound  was  then  proposed  and  seconded 
for  the  necessary  repairs  of  the  church,  and 
for  providing  necessaries    for  the  decent 
celebration  of  divine   service  and    offices 
therein.     And  thereupon  it  is  alleged  that 
an  amendment  was  moved  and  seconded, 
which,  although  somewhat  long,  it  may  be 
right  to  give  in  its  terms  :  "  That  all  com- 
pulsory payments  for  the  support  of  reli- 
gious services  of  any  sect  or  people  appear 
to  the  majority  of  this  vestry  to  be  un- 
sanctioned by    any  portion  of   the    New 
Testament  Scriptures,  and  altogether  op- 
posed to  and  subversive  of  the  pure  and 
spiritual  character  of  the  religion  of  Christ; 
but    that   for   any   one  religions  sect  to 
compel  others,  which  disapprove  their  forms 
of  worship  or  system  of  church   govern- 
ment, or  which  dissent  from  their  religious 
principles  and  creeds,  to  nevertheless  sub- 
mit to  support  and  extend  them,  appears 
to  this  vestry  to  be  a  yet  more  obvious 
invasion  of  religious  freedom  and  violation 
of  the  rights  of  conscience;  while  it  also 
appears  to  be  a  gross  injustice  to  dissenters, 
as  citizens,  to  compel  Uiem  to  pay  for  the 
religious  services  of  others  in  which  they 
have  no  part,  while  they  build  their  own 
chapels,  support  their  own  ministers,  and 
defray  the  expenses  of  their  own  worship ; 
that  compulsory   church-rates,   and  more 
especially  such  rates  upon  dissenters,  thus 
appearing  to  be  as  a  tax  unjust,  and  as  an 
ecclesiastical  imposition  advene  to  religious 
liberty,  and  contrary  to  the  spirit  of  Chris- 
tianity,  this  vestry    feels   bound    by   the 
highest  obligations  of  social  justice  and  of 
religious  principle  to  refuse  to  make  a  rate, 
and  does  refnie  aceordingly." 

This  amendment,  on  the  show  of  hands, 
was  declared  to  be  carried,  and  no  poll 
was  demanded  ;  and  the  libel  proceeds  to 
state  that  immediately  after,  and  while  the 
parishionen  continued  in  vestry  assembled, 
the  question  was  put  whether  any  other 
amendment  was  proposed,  or  any  other  pro- 
position as  to  the  amount  of  rate  was  made. 
No  affirmative  answer  was  returned,  nor 
was  any  other  motion  or  proposition  made 
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towards  discharging  the  obligation  of  repair- 
ing the  pariah  church.  That  thereupon  the 
churchwardens  and  others  of  the  parish- 
ionen  then  and  there  present  in  the  vestry 
did,  in  obedience  to  the  monition,  and  in  dis- 
diaige  of  that  obligation,  at  the  said  meet- 
ing, and  while  the  parishioners  continued  so 
aiaembled  in  vestry,  rate  and  tax  the  parish- 
ionen  for  the  necessary  repairs  of  the  church, 
and  for  providing  necessaries  for  the  decent 
celebration  of  divine  service  and  oflSces 
therein,  the  several  sums  of  money  men- 
tioned in  the  stud  rate ;  being  a  rate  of  2«. 
in  the  pound,  and  that  accordingly  a  rate 
ofSf.  in  the  pound  was  then  and  there  pro- 
dnced,  made  and  signed  by  the  vicar,  church- 
vardena,  and  others  of  the  parishioners  then 
and  there  present ;  one  of  the  opponents, 
OD  behalf  of  himself  and  others,  protesting 
against  this  proceeding.  This  closes  the 
•tatement  of  the  libel  as  to  the  circum- 
stances nnder  which  and  the  manner  in 
which  the  rate  in  question  was  made,  and 
it  all  that  is  material  to  the  question  now 
before  as. 

We  are  now  to  determine  how  far  the 
principle  deduced  from  the  cases  examined 
in  the  former  part  of  our  judgment  is  pro- 
periy  applicable  to  the  facts  contained  in 
this  statement.  And,  first,  it  is  essential  to 
determine  what  is  their  substance  and  real 
import.  On  this  two  general  remarks  at 
oaee  occur.  The  first,  that  this  was  not  a 
vestry  called  in  the  ordinary  way,  on  the 
■ere  motion  of  the  parishioners,  or  any 
part  at  them,  or  of  the  churchwardens ;  but 
in  obedience  to  a  monition  from  the  court 
of  competent  jurisdiction  in  such  matters, 
the  monition  specifying  the  time,  place 
and  purpose  of  the  meeting.  We  should 
have  been  glad  if  the  judgments  in  the 
eocleaiaatical  courts  had  thrown  any  light 
on  the  importance  of  this  circumstance,  but 
tbey  do  not.  The  learned  Judge  of  the 
Consistory  Court,  who  held  the  rate  illegal, 
aceoi'diug  to  Mr.  Johnton's  Report,  pp.  51, 
52  (26),  notices  it  sliortly  in  his  most  able 
judgment,  expressing  a  doubt  whether  it 
was  regular  to  fix  the  day  and  hour  for 
holding  the  vestry  in  the  monition, — treats 
the  monition  as  if  it  were  only  to  call 
a  vestry  for  the  purpose  of  making  a  rate, 


(26)  Judgments  in  the  Braintree  Church  Rale 
Caw,  1843. 


whereas  it  goes  farther,  and  directs  the  pa- 
rishioners not  merely  to  consider  whether  a 
rate  shall  be  made,  but  "  then  and  there  to 
make  a  rate  for  the  purpose  aforesaid,"— 
and  sums  up  by  saying  "  the  rate  was  made 
in  pursuance  of  the  direction  of  this  Court ; 
and  till  the  contrary  shall  be  decided,  I 
must  consider  that  direction  as  legal  and 
made  on  competent  authority."  If  the 
direction  were  legal  and  made  on  compe- 
tent authority,  and  the  rate  was  made  in 
pursuance  of  that  direction,  it  would  seem 
difficult  to  deny  its  validity.  And  in  this 
there  would  be  much  reason  and  no  injus- 
tice ;  there  can  be  no  doubt  that  the  eccle- 
siastical court  has  a  general  jurisdiction  in 
the  subject-matter;  the  regularity  of  the 
decree  and  the  monition  have  not  been 
questioned ;  and  the  latter  issues  against 
parties  making  default.  It  is  clear,  how- 
ever, that  the  learned  Judge  did  not  intend 
to  be  understood,  as  his  words,  if  correctly 
reported,  might  seem  to  import :  nor  do  we 
mean  to  rely  on  this  fact  as  establishing 
the  legality  of  the  rate,  for  this  obvious 
reason,  among  others,  that  unless  the  rate 
can  be  truly  said  to  have  been  made  by  the 
vestry, «.  e.  the  l^al  majority  of  votes,  it 
was  not  made  according  to  the  directions  of 
the  monition ;  and  so  this  point  will  resolve 
itself  into  the  more  general  one.  But  al- 
though the  fact  does  not  in  itself  establish 
the  validity  of  the  rate,  it  is  not  without 
its  importance  as  a  circumstance  to  deter- 
mine the  character  of  the  conduct  pursued 
by  the  majority,  and  the  true  import  of  the 
amendment  which  they  carried  upon  the 
motion  for  imposing  the  rate. 

We  pass  to  the  second  and  more  general 
point, — the  character  of  the  proceedings  at 
the  vestry.  It  appears,  then,  that  that  meet- 
ing being  duly  constituted,  no  one  disputed 
the  necessity  for  repairs — no  one  objected 
to  the  amount  of  the  estimate, — and  when 
a  rate  of  2«.  in  the  pound  was  proposed, 
no  one  questioned  the  propriety  of  that 
as  to  the  amount :  further,  no  one  pro- 
posed that  the  parishioners  should  in  any 
other  mode,  as  by  labour  or  contribution 
of  materials,  if  such  a  mode  could  have  been 
adopted,  put  the  church  in  repair.  The 
only  objection  was  to  the  law  which  cast 
on  them  the  burthen  of  repair;  and  this 
ended  in  a  protest  against  all  compulsory 
chorch-iates,  and  a  refusal  to  make  any 
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nte.  This  objection,  improperly  called  an 
amendment  on  the  first  proposition,  the 
ohairman,  peihaps  unwisely,  took  the  sense 
of  the  meeting  on,  and  it  prevailed  upon 
the  show  of  hands ;  no  poll  was  demanded ; 
but  the  chairman  gave  full  opportunity  for 
the  proposal  of  any  other  and  more  legal 
amendment ;  and  none  being  proposed,  the 
party  in  fisTour  of  the  original  propo- 
sitioa  reverted  to  it,  and  made  and  signed 
the  rate  of  2«.  accordingly ;  the  majority 
offering  no  further  opposition  ;  for  the  pro- 
test cannot  properly  be  so  called,  being 
unaccompanied  wiiii  any  proposal,  and 
nothing  more  Uian  a  perseverance  in  ab- 
stuning  from  all  share  in  the  busines*  of 
the  day. 

Now,  it  is  perfectiy  dear,  that  the  course 
pursued  by  the  majority  was  one  con- 
trary to  the  law,  and  beyond  the  only 
purpoaes  for  which  they  were  assembled ; 
— contrary  to  their  duty,  and  beyond  their 
competency  as  vestrymen,  a  course  perfectly 
irrelevant  to  the  proposition  submitted  to 
them,  as  much  as  if  they  had  protested 
against  the  existence  of  an  Ecclesiastical 
Court,  or  government  by  Queen,  Lords 
and  Commons,  or  had  voted  the  Established 
Church  to  be  a  nuisance.  The  law  has 
cast  on  the  parishioners  the  duty  of  repair- 
ing the  church ;  on  this  point  it  leaves  them 
no  option ;  on  the  parishioners  in  vestry 
assembled  it  casts  the  dnty  and  confers 
the  privilege  of  determining  whether  any 
and  what  repairs  are  needed ;  whether  the 
estimates  be  proper ;  what  amount  will  be 
necessary,  and  what  will  be  the  just  pro- 
portion in  which  the  common  burtiien  shall 
be  home  by  the  individuals.  These,  and 
these  only,  were  the  purposes  for  which 
they  were  assembled ;  and  in  this  assembly 
they  were  not  acting  merely  as  individuals, 
but  represented  the  whole  parish,  and  were 
capable  of  binding  the  whole  parish  in  all 
that  regarded  the  lawful  purposes  of  the  ' 
meeting.  Accordingly,  they  agree  that  the 
repairs  are  needed,  tite  estimates  correct, 
the  proposed  rate  reasonable  in  amount; 
bat  the  majority  stop  there — they  will 
neither  vote  that  rate  nor  any  other ;  they 
will  only  protest  against  compulsory  church- 
rates,  and  refuse  to  agree  in  making  any  rate, 
including  therein,  necessarily,  that  which 
had  been  proposed.  The  original  motion 
then  remained,  without  any  amendment  to 


displace  it.  Full  opportonity  was  given  to 
move  any  other  consistent  with  the  purpose 
of  the  meeting,  and  none  being  moved,  it 
was  cleariy  unnecessary  again  to  propose  the 
original  motion ;  but  they  who  were  willing 
to  perform  the  duty  for  which  they  were 
assembled,  vote  upon  it,  and,  in  pottoance 
of  their  vote,  claim  to  have  made  the  rate 
which  is  now  in  question. 

Before  we  proceed  to  examine  the  legal 
effect  of  this,  it  may  be  well  to  observe, 
although  it  would  hardly  escape  notiee, 
that  this  examination  steers  qnite  clear 
of  the  question  which  has  been  so  mneh 
discussed  on  former  occasions,  the  mode, 
namely,  of  compelling  a  vestry  to  make 
a  rate,  or  of  punishing  parishioners  who 
refuse  to  make  one  when  necessary  ;  for  it; 
is  contended  that  the  vestry  has  made  a 
good  rate — that  the  parishioners  have,  in 
this  respect,  done  their  duty.  The  plaintiff 
denies  this.  The  decision  wUl  not  be  direetiy 
affected  by  the  previous  judgment  of  this 
Court  or  the  Court  of  Exchequer  Chamber. 

Let  us  now  examine  whether  the  position 
of  the  defendants  can  be  maintained,  that 
a  good  rate  has  been  made ;  in  other  words, 
whether  they  are  right  in  supposing  thai 
the  same  rule  may  be  applied  to  the  pro- 
ceedings of  a  vestry,  assembled  for  the  pur- 
pose for  which  this  was  assembled,  which 
has  been  established  in  the  cases  above  re- 
ferred to.  This  will  depend  on  whether,  under 
the  circumstances,  it  was  conclusively  the 
single  duty  of  the  vestry  to  make  the  rate 
proposed.  If  it  were,  it  will  not  be  difficult 
to  arrive  at  the  conclusion,  that  any  number 
of  those  who  were  present  and  unwilling 
to  perform  it,  cannot  prevent  the  others 
who  were  willing,  by  saying  or  doing  any 
thing  which  was  merely  beside  the  purpoae 
of  the  meeting.  It  is  aUeged,  by  the  plain- 
tiff, that  in  the  corporation  cases  relied  on, 
the  corporators  assembled  were  bound  to 
make  an  election,  that  was  the  purpoae  of 
the  meeting,  the  duty  of  those  assembled; 
they  had  no  right  to  consider,  whether  an 
election  should  be  made,  they  could  only 
decide  between  eligible  candidates ;  but  thi^ 
the  vestry  had  a  right,  and  a  du^  was  cast 
on  them,  to  deliberate,  first,  whether  repair* 
were  necessary,  and  to  what  extent:  acr 
condly,  assuming  a  necessity,  and  an  agree- 
ment as  to  extent,  whether  they  would  do 
them  at  aU,  and  if  at  ail,  whether  they  wouU 
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do  them  by  imposing  a  money  rate,  or  in 
my  other  way.  Upon  tbe  first  point,  both 
parties  are  agreed ;  and,  in  fact,  the  vestry 
have  ddiberated  and  onanimoasiy  agreed 
both  that  repairs  were  necessary  and  to  the 
extent  alleged  by  the  churchwardens.  To 
the  second,  the  defendants  answer,  that 
dw  vestry  had  no  power  to  refuse  the  doing 
the  re|>airs;  and,  to  the  last,  that  even  if 
any  other  mode  of  repairing  might  have 
been  adopted  so  as  to  be  compulsory  on  the 
pariah,  yet,  as  none  other  was  proposed, 
and  the  rate  which  had  been  proposed  was 
at  least  a  lawful  mode,  in  this  state  of  things 
it  became,  at  all  events,  the  duly  of  the 
vestrymen  to  make  that  rate.  Conceding, 
•ay  Uiey,  that  by  law  another  kind  of  rate 
might  have  been  proposed  and  carried,  yet  as 
thi«  waa  not  done,  and  the  repain  cannot 
be  left  undone,  you  were  bound  to  do  them 
in  the  mode  proposed,  which  is  in  itself 
legal.  If,  indeed,  the  vestry,  under  the 
entmnstances — and  it  can  scarcely  be  too 
often  repeated  that  we  are  reasoning  only 
on  the  circumstances  appearing  on  this 
record — were  at  liberty  to  discuss  not  only 
whether  they  would  or  would  not  make  the 
rate  proposed,  bnt  whether  tbey  would  do 
the  repairs  at  all,  or,  if  they  agreed  to  do 
them,  whether  tbey  would  do  them  in  any 
other  way,  it  must  be  conceded  that  the 
analogy  &ilB  between  this  case  and  the  cases 
above  mentioned,  and  that  there  is  nothing 
in  tbe  conduct  of  the  majority  from  which 
Ibeir  acquiescence  in  the  acts  of  the  minority 
can  be  inferred. 

The  first  of  these  points,  however,  cannot 
in  this  court  be  considered  an  arguable 
question.  We  have  expressed  our  deliberate 
<^iiiion  upon  it,  and  the  language  of  the 
Court  of  Exchequer  Chamber,  in  Feley 
V.  Bwrier,  is  decisive:  "  The  repair  of  the 
blnic  of  the  church  is  a  dvty  which  tbe 
pariahionen  are  compellable  to  perform,  not 
a  mere  voluntary  act  which  they  may  per- 
form or  decline  at  their  own  discretion  ;  the 
law  is  imperative  upon  them  that  they  do 
repair  the  church,  not  binding  on  them  in 
a  qualified,  limited  manner  only,  that  they 
may  repair  or  not  as  they  think  fit :  and  that 
where  it  so  happens  that  the  fabric  of  the 
church  stands  in  need  of  repair,  the  only 
qnestion  upon  which  the  parishioners,  when 
convened  together  to  make  a  rate,  can  by 
lav  deliberate  and  determine,  is,  not  whether 


they  will  repair  the  church  or  not  (for  on  that 
point  they  are  concluded  by  the  law),  but 
how  and  in  what  'manner  the  common  law 
obligation,  so  binding  them,  may  be  best 
and  most  effectually,  and,  at  the  same  time, 
most  conveniently  and  fairly  between  them* 
selves,  performed  and  carried  into  efiect." 

This,  therefore,  brings  us  to  the  second 
point  for  which  the  defendants  contend ; 
and  which,  it  will  be  observed,  is  left  nnde- 
cided  in  the  passage  we  have  just  quoted. 
That  the  mode  of  providing  for  the  repairs 
by  a  rate  is  very  ancient,  and  in  itself  just 
and  reasonable,  and  perfectly  valid  in  law, 
is  shewn  in  the  same  judgment :  it  was 
unnecessary  to  say  more.  Neither  in  the 
present  case  is  it  necessary  to  decide  that, 
under  all  circumstances,  for  the  accomplish- 
ing every  object  for  which  a  church  rate  is 
commonly  made,  the  parishioners  are  bound 
to  have  recourse  to  that  mode,  and  that 
alone.  The  legal  condition  of  the  vestry, 
in  this  respect,  is  said  to  be  that  of  a  body 
competent  to  make  a  bye-law,  a  deliberative 
body  for  that  purpose.  The  burden  of 
repair,  and  of  providing  all  things  neces- 
sary for  the  decent  celebration  of  divine 
service  being  cast  on  the  parishionen,  the 
vestry  are  at  least  bound  to  set  in  order 
and  provide  some  means  by  which  these 
ends  may  be  accomplished.  Every  church- 
rate,  it  has  been  said,  is  made  in  exercise  of 
tbe  power  conferred  on  the  vestry — ^is,  in 
iact,  a  bye-law  made  for  the  occasion ;  and 
it  may  be  conceded,  without  prejudice  to  the 
defendants,  that  there  may  be  cases  sup- 
posed, very  rare  perhaps,  in  which  the  bye- 
law  might  be  made  in  some  other  way  than 
in  the  imposition  of  a  church-rate. 

It  is,  indeed,  at  first  sight,  somewhat  dif- 
ficult to  understand  the  theory  of  a  bye-law, 
as  applicable  to  the  decision  of  a  vestry 
upon  the  mode  of  repairing  the  parish  church 
in  each  individual  instance  of  repair  needed. 
A  bye-law,  though  made  by  and  applicable 
to  a  particular  body,  is  still  a  law,  and  dififera 
in  its  nature  from  a  provision  made  on 
or  limited  to  particular  occasions;  it  is  a 
rule  made  prospectively,  and  to  be  applied 
whenever  tie  circumstances  arise  for  which 
it  is  intended  to  provide.  In  this  sense  it 
is  certainly  inapplicable  to  the  resolution  of 
a  vestry  in  any  particular  instance  making 
a  church-rate,  or  ordering  any  other  mode 
of  meeting  a  particular  demand,  in  respect 
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of  the  church  or  the  services  therein.  In 
several  books,  however,  the  term  "  bye-law 
or  ordinance"  will  be  found  used  in  a  more 
general  way  with  reference  to  church-rates, 
and  it  was  adopted  in  the  judgment  pro- 
nounced in  the  Exchequer  Chamber  in 
Felejf  ▼.  Burder.  Thus  Lord  Coke,  com- 
menting on  Liu.  165,  1  Itut.  110,  &,  says, 
"An  upland  town  («.  «.  one  neither  city 
nor  borough)  may  aUege  a  custom  to  have 
a  way  to  their  church,  or  to  make  bye- 
laws  for  the  reparation  of  the  church,  the 
well  ordering  of  the  commons,  and  such 
like  things."  The  marginal  references  are 
to  the  Year  Book*;  but  the  often-cited  case 
in  44  Edw.  3.  fol.  19.  pi.  1 3.  is  the  only  one 
which  we  have  been  able  to  find  bearing  on 
the  point,  and  in  that  the  custom  in  question, 
or  the  bye-law,  was  not  for  the  making  a 
rate,  but  for  the  appointment  of  collectors, 
and  distraining  the  goods  of  those  who,  after 
a  rate  made  at  any  time,  should  not  pay  the 
sum  assessed ;  and  upon  the  validity  of  such 
a  custom  or  bye-law,  no  decision  was  come 
to.  So  in  The  Chamberlain  of  London.'*  case 
(27),  itissaid,  that "  the  inhabitants  of  atown 
without  any  custom  may  make  ordinances 
or  bye-laws  for  the  reparation  of  the  church 
or  a  highway,  or  of  any  such  thing,  which 
is  for  the  general  good  of  the  public,  and 
in  such  case  the  greater  part  shall  bind  the 
whole  without  any  custom."  This  is  only 
in  the  argument  of  counsel,  and  for  it  the 
44  Edw.  8.  fol.  19.  is  cited.  In  the  margin, 
Jeffrey'*  ca*e  (28  )  is  referred  to,  which  only 
determined  that  the  occupier  of  land,  al- 
though not  resident  within  the  parish,  was 
rateable  to  the  repairs  of  the  church.  In 
Norri*  v.  Stap*{29)  and  Roger*  v.  Davenant 
the  same  expressions  are  used.  But  in  all 
these  places  it  will  be  seen  that  the  matter 
under  consideration,  or  for  which  the  case  of 
parishioners  and  church  repairs  was  referred 
to,  by  way  of  analogy,  was  the  power  of  the 
vestry,  by  its  resolution  for  the  making  a 
rate  for  repairs,  to  bind  the  parish,  the 
parishioners  being  tot  this  purpose,  "  as  it 
were"  (to  use  Lord  Hobart's  expression) 
"  incorporate :"  it  does  not  appear  that  any 
such  deliberative  discretion,  as  to  the  mode 
of  repairing,  as  that  now  insisted  on,  was 
at  all  present  to  the  minds  of  the  Judges 

(27)  fi  Rep.  68. 

(28)  Ibid.  66. 

(29)  Hob.  210. 


or  counsel  who  used  the  expression.  It  is 
evident,  on  the  contrary,  that  the  mode  of 
repairing  present  to  their  minds  was  always 
that  by  money  rate ;  and  that  when  they 
speak  of  custom,  bye-law,  or  ordinance,  they 
are  either  speaking  somewhat  inaccurately 
of  the  aathori^  by  which  it  is  imposed,  or 
some  special  circumstance  as  to  the  manner 
of  collecting  or  enforcing  the  payment. 

These  observations  might  lead  to  an 
inquiry  of  some  length  and  interest,  in  which 
distinctions  might  be  found  to  arise  upon 
the  several  objects  for  which  church-rates 
are  required,  and  the  several  foundations  of 
common,  statute,  or  ecclesiastical  law  on 
which  the  liability  of  the  parishioners  resta; 
but  we  purposely  abstain  from  entering 
upon  it,  because  we  agree  with  the  defen- 
dants in  the  answer  which  they  give,  founded 
on  the  special  proceedings  at  this  vestry. 
This  was  a  case  in  whi<^  the  parishioners 
were  required  to  provide  a  fund  both  for 
repairs  and  the  decent  celebration  of  divine 
service  in  the  church :  a  money  rate  was  the 
only  mode  of  providing  for  the  latter ;  it 
was  a  lawful  and  reasonable  mode  of  pro- 
viding for  the  former  ;  it  was  proposed,  and 
its  amount  unquestioned;  S',  then,  any 
other  mode  could  have  been  suggested,  it 
lay  upon  those  to  propose  it  who  objected 
to  that  which  was  in  due  form  propoaed. 
That  which  was  at  least  reasonable  and 
lawful  in  itself, — which  was  at  least  one  way 
in  which  the  duty  of  the  vestry  might  be 
performed,  could  be  displaced,  not  by  merely 
protesting  against  it,  but  only  by  the  sub- 
stitution of  some  other  equally  legal  and 
effectual.     But  this  was  not  attempted. 

The  result  of  the  whole  is  this :  the  vestry 
was  lawfully  assembled  to  consider  of  the 
repairs  of  die  church,  and  the  providing 
things  necessary  for  the  due  anid  decent 
celebration  of  divine  service  therein;  the 
members  present  agreed  that  repairs  were 
required,  and  that  t]bere  was  a  want  of  such 
necessaries ;  they  agreed  that  the  estimates 
submitted  by  the  churchwardens  were  rea- 
sonable— the   amount    proposed   proper ; 
whereupon  it  became  the  duty  of  the  vestry 
to  make  provision  of  some  sort :  a  rate  was 
duly  proposed ;  no  amendment  was  moved* 
no  modification  suggested,  no  other  rate 
put  forward;    but    the   mqority,  in    the 
strongest  terms,  protested  against  it,  and 
against  all  compulsory  rates.   The  minority 
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disr^arded  this  protest,  and  made  the  rate 
fint  proposed.  This  seems  to  us  a  case  in 
which  the  role,  as  to-  corporate  and  other 
dcetioDs,  is  properly  applicable.  The  prin- 
ciple on  which  it  is  founded  directly  goveras 
it.  Under  the  circumstances,  there  remained 
only  a  certain  thing  to  be  done  by  the 
meeting;  the  parishioners  were  assembled 
nnder  competent  authority  for  the  doing  it, 
they  came  clothed  with  a  limited  character 
— charged  by  the  law  with  a  certain  duty  ; 
whatever  any  of  them,  however  numerous 
in  proportion  to  the  remainder,  said  or  did 
foreign  from  the  purpose,  or  going  beyond 
the  character,  or  in  contravention  of  the 
da^,  reckons  for  nothing ;  it  is  not  to  be 
eonnted  against  the  acts  of  those  who  seek 
to  discharge  their  dnty^— it  is  the  speech  or 
act  of  the  individuals,  not  of  the  vestrymen. 
As  is  said  in  one  of  the  cases,  it  is  the  same 
as  if  they  had  been  silent;  and  being  present, 
bat  silent,  (exactly  as  if  they  had  been  ab- 
sent,) they  must  be  taken  to  assent  to  what 
the  <rtlier  vestrymen  agree  to,  as  such,  in  the 
carrying  out  the  purpose  of  the  meeting. 

Nor  needed  there  any  notice  to  be  given, 

which  was  not  given;  no  &ct  was  unknown 

to  the  majority,  the  knowledge  of  which 

night  have  altered  their  votes:   the  law 

nnder  which  they  were  assembled,  which 

determined  their  duty  and  the  purposes  of 

Aeir  meeting,  they  must  be  presumed  to 

have  known,  and  it  is  satis&ctory  to  feel 

nn  that  they  did  know  it.     The  recency 

and  the  great  notoriety  of  the  judgment  in 

y^eg  V.  Burder,  and  the  very  language  of 

Aeir  protest,  put  this  beyond   a   doubt 

Neither  can  it  be  said  that  this  is  to  apply 

a  role  of  law  limited  to  one  subject-matter 

to  another  and  distinct  class  of  cases ;  for  it 

lamtt  ao  properly  to  be  considered  as  a  rule 

of  eotporations,  as  it  is  one  for  the  ordering 

of  all  meetings  assembled  to  deliberate  and 

vote  oa  the  performance  of  a  definite  duty. 

Whoerer  the  proceedings,  at  such  meetings, 

hanre  oome  in  question  before  the  courts  of 

coMiauM  law — and  there  have  been  many 

snefa,  vestry  meetings,  meetings  of  turnpike 

tnistees,  parish  meetings  for  the  election  of 

pwortitwl  officers — the  same  general  rules 

have  been  applied  as  grounds  for  deciding 

oa  their  validity.  The  chairman  or  president 

has  always  been  considered  as  charged  to 

radade  irrdevant  motions,  and  to  admit 

Toting  npon  such  only  as  are  within  the 

Kew  S»ie>,  XVI.— Q.B. 


purpose  and  competency  of  the  meeting. 
The  principle,  indeed,  may  be  best  illus- 
trated by  the  analogy  drawn  from  electoral 
meetings ;  but  it  is,  in  truth,  of  a  very  general 
nature,  and  inseparable  from  the  proceedings 
of  any  assembly  convened  for  doing  some 
act  necessary  to  be  done  at  that  meeting. 
The  majority  must  do  it;  otherwise,  however 
neccMary,  it  will  be  left  undone.  Bat  what 
majority  J  The  majority  of  those  who  choose 
to  take  a  part  in  the  proceedings  of  the 
assembly.  At  almost  every  meeting  of 
commoners  for  executing  public  works,  and 
imposing  rates  for  the  purpose,  it  is  probable 
that  the  resolution  is  framed  by  a  small 
number  of  those  who  attend,  on  whom  the 
larger  number  are  content  to  rely.  If  it 
were  found  as  a  fact  that  five  had  passed 
the  resolution  in  a  room  containing  twenty, 
of  whose  proceedings  the  other  fiflieen  wero 
ignorant,  this  would  be  the  undoubted  act 
of  the  whole  meeting,  if  the  proceedings  had 
been  conducted  regularly,  and  no  fraud  were 
practised  to  occasion  the  ignorance  of  the 
fifteen.  But  suppose  the  twenty  wero  con- 
vened to  do  an  act,  which  the  law  required 
them  to  do  at  that  time,  and  the  only  open 
question  was  as  to  the  mode  of  doing  it ;  a 
mode  lawful  in  itself  is  regularly  submitted ; 
whereupon  fifteen  declare  that,  though  the 
law  has  imposed  the  duty  on  them,  they 
entertain  so  strong  an  objection,  on  grounds 
of  conscience,  to  the  law,  that  they  refuse 
entirely  to  concur  in  obeying  it,  what  must 
be  the  consequence?  Must  the  law  be  set 
at  nought,  and  its  requirements  be  disre- 
garded ;  or  must  not  those  who  stand  aloof 
be  considered  as  refusing  to  assist  in  the 
execution  of  their  duty,  and  leaving  it  to* 
be  done  by  the  minority,  which  is  desirous 
of  doing  what  is  right  ?  The  learned  Judge, 
so  often  roferred  to,  puts  the  case  of  a  man- 
damus "  to  do  an  act  roquired  to  be  done 
by  certain  persons,  as  to  put  a  corporate 
seal  to  a  document"  (30).  The  case  sup- 
posed of  course  excludes  the  notion  that 
the  Seal  is  in  the  custody  of  a  particular 
officer,  and  that,  by  the  charter,  he  only  can 
affix  it,  and  that  he  refuses  to  do  so ;  that 
would  be  a  case  of  disobedience  to  be 
punished,  but  the  act  would  defaeto  remain 
unperformed.  But  if  the  act  were  properly 
to  be  done  by  the  majority,  and  the  greater 
(SO)  Dr.  Lnthington,  vid*  Gosling  v.  Veley, 
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number  of  those  present  refused  to  concur, 
but  the  lesser  number  did,  in  fact,  affix  the 
seal,  we  should  feel  no  difficulty  in  saying 
that  the  seal  was  well  affixed,  that  the  cor- 
poration had  obeyed  the  writ,  though  the 
contumacious  individuals  might  have  laid 
themselves  open  to  proceedings  for  con- 
tempt. 

In  the  case  now  before  us,  it  was  the 
duty  of  the  chairman  to  have  refused  to  take 
the  sense  of  the  vestry  on  that  which  was 
called  an  amendment.  But  his  allowing 
the  question  to  be  put  cannot  enlarge  the 
powers  of  the  vestry,  nor  prevent  the  oppos- 
ing party  from  voting  on  such  matters,  duly 
proposed,  as  were  within  the  purpose  tat 
which  they  were  assembled.  If  the  punish- 
ment of  interdict  for  refusing  to  make  a  rate 
were  now  available,  might  not  a  minority 
prevent  the  infliction  of  so  heavy  a  sentence 
by  acting  as  they  have  done  here  ?  or  could 
they  be  stopped  because  the  chairman  had 
suffered  a  vote  to  be  taken  on  an  insensible 
and  irrelevant  motion  7 

It  has  been  observed  by  high  authority, 
that "  the  rate  was  not  proposed  to  the  ves- 
try, nor  put  by  the  chairman ;  that  there 
was  no  voting,  nor  any  contention  upon  it" 
(31).  We  are  dealing  now  only  with  the 
record,  and  that  states  that  after  the  shew 
of  hands  taken  on  the  supposed  amendment, 
"the  question  was  put"  (which  must  mean 
regularly  put  by  the  proper  authority)  *•  whe- 
ther any  other  amendment  was  proposed  7" 
No  amendment  was  upon  that  moved,  nor 
was  the  original  motion  formally  again 
moved.  In  strictness  of  form  this  ought  to 
have  been  done ;  but  if  the  first  amendment 
was,  in  e^ct,  a  withdrawal  of  the  majority 
from  the  meeting,  as  we  clearly  think  it 
was,  the  repetition  of  the  terms  of  the  ori- 
ginal motion  would  have  been  merely  use- 
less. To  those  who  had  deliberately  declared 
the  moment  before  that  they  would  make 
no  rate  whatever,  the  question,  whether 
they  would  make  a  rate  of  i».  in  the  pound 
could  only  have  exposed  the  chairman  to 
ridicule;  it  was  already  decided  in  the 
negative  for  the  reason  assigned. 

Upon  the  whole,  we  are  of  opinion  that 
this  rate  was  well  made,  and  consequently 
our  judgment  must  be  for  the  defendants. 
Judgment  for  the  defendant. 
(31)  Dr.  LuabingtOD. 


1847 
Jan 


27.  J 


TBB  aUKEN  v.  THE  INBABIT- 
Aim  OP   MENDBAM. 


Poor  Law — Tenement — Renting  Cow — 
Evidence — Contract. 

On  the  trial  of  an  appeal  U  wa$  proved 
that  A,  the  panper's  father,  hired  from  C, 
his  matter,  a  eov,  vhieh  tea*  Itept  in  the 
pasture  season  on  the  pasture  lands  of  €.'» 
farm,  in  the  appellant  parish,  and  in  the 
winter  season  in  the  straw-yard;  that  A, 
put  the  cow  where  there  was  feed  for  her, 
but  nothing  was  said,  either  by  his  matter  or 
himself,  as  to  the  manner,  or  on  what  partt- 
eular  lands,  the  cow  was  ta  be  fed : — Held, 
that  there  was  no  evidence  from  which  a  eon' 
tract  could  be  inferred  that  the  eow  was  to 
he  fed  on  the  growing  produce  of  the  land. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  67.] 


1846. 

Nov.  16,  20. 

1847. 

Feb.  8. 


\ 


DOE  d.  JOHN  JENKINS  AND 
CHARLES  IVEY  V.  DAVIES 
AND  OXUERS. 


Evidence  —  Hearsay  —  Pedu^ree  —  An- 
cient Document,  Proof  of — Comparison  of 
Handwriting  —  Lis  mota — Declarations — 
Interest. 

Whether  conditions  precedent  to  the  ad' 
missibilitg  of  evidence  have  been  fuljUUd, 
is  a  question  for  the  Judge  who  tries  the 
cause.  Thus,  where  declarations  on  the 
question  of  pedigree  by  a  deceased  member 
of  the  family  are  tendered  in  evidence,  it  is 
for  the  Judge  to  decide  whether  the  declarant 
has  been  proved  to  be  a  member  of  the 
family ;  and  it  makes  no  difference  that  the 
legitimacy  of  the  declarant  happens  to  be, 
also,  the  only  question  in  issue  for  the  jury. 
Where  the  declaration  was,  that  the  deetarant 
had  received  a  document  from  her  mother, 
who  had  told  her  it  was  her  marriage  cer- 
tificate:— Held,  that  this  dectaration  was 
admissible. 

The  document  purported  to  be  a  eertijieate 
of  a  marriage  at  Bristol,  tn  1761,  written 
and  signed  by  W.  D,  curate  of  St.  Jameses  r 
— Held,  that  the  handwriting  of  W.  D, 
might  be  proved  by  the  opinion  of  a  witnesst, 
formed  by  comparing  it  with  various  sigtut- 
tures  of  W.  D,  m  the  original  register  of 
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St,  Jamet't,  by  which  he  appeared  to  have 
been  the  officiating  cwate  in  1761,  without 
a»y  proof  of  hia  death,  or  of  search  for 
wiinet*et,  who  might  have  teen  him  write. 

Declaration*  of  relationship  are  not  inad- 
niuikle,  on  the  ground  that  the  parties  have 
M  inleresi  in  establishing  the  relationship, 
tkere  being  no  lis  mota  at  the  time, 

EjectmenL  At  the  trial,  before  Coltman, 
J.,  at  the  Cardiganshire  Summer  Assizes, 
1845,  it  appeared  that  the  wives  of  the 
kiwn  of  the  plaintiff  claimed  the  land  in 
quMtioD  as  the  daughters  and  co-heiresses 
of  Walter,  the  fourth  brother  of  David 
Danes.  D.  Davies  died  seised  in  1811, 
bating  by  his  will  devised  the  land,  after 
TarioDS  limitations,  (among  others  to  his 
nephew  Evan  John  for  life,)  to  his  (David's) 
own  right  heirs.  Evan  John,  as  tenant  for 
life,  was  in  possession  of  the  land  in  1838 
and  1839.  In  1839  Evan  John  and  Eliza- 
beth Stevens  (then  Davies),  who  claimed 
to  be  the  only  child  of  her  deceased  father 
John,  the  second  brother  of  D.  Davies, 
and,  as  such,  entitled  to  the  vested  rever- 
(ion,  as  heiress-at-law,  under  the  ultimate 
limitation  in  her  uncle  David's  will,  con- 
veyed the  land  to  the  defendants.  It  was 
admitted  that  the  plaintiff  was  entitled  to 
the  verdict,  unless  £.  Stevens  was  legiti- 
mate. The  plaintiff  began,  and  in  order 
to  shew  the  illegitimacy  of  £.  Stevens, 
gave  evidence  of  reputation  in  the  family, 
and  particularly  of  declarations  of  John 
Davies,  that  he  had  not  married  her  mother 
Eleanor  Dillon.  It  appeared,  however, 
fiom  the  cross-examination  of  the  plain- 
tiff's witnesses,  that  they  had  lived  toge- 
ther, aad  passed  as  man  and  wife ;  that 
uoie  members  of  the  family  had  treated 
her  ax  bis  wife,  and  that  others  had  treated 
her  daughter  Elizabeth  as  their  relation. 
Witnesses  were  then  called  for  the  defen- 
dants, who  gave  similar  evidence  of  reputa- 
tiim  to  shew  the  legitimacy ;  further,  that 
a  abare  of  a  legacy  of  200/.  to  his  nieces, 
io  David's  will,  had  been  paid  to  Elizabeth, 
as  hb  niece,  without  dispute ;  and  that  D. 
Davies  had,  by  letter,  in  1777,  recognized 
£leanor  Davies  as  his  sister.  An  attorney 
«u  then  called,  who  produced  a  paper  in 
the  following  form : — "February  6,  1761. 
—John  Davies  and  Eleanor  Dillon  were 
law&Uy  married  the  25th  of  January  1761, 


as  appears  by  the  register  of  Sf.  James's, 
Bristol. — W.  Davies,  curate."  The  witness 
stated  that  he  received  the  paper  from  E. 
Stevens,  when  he  was  inquiring  into  her 
pedigree,  in  1 839,  and  when  he  did  not  know 
that  her  legitimacy  was  in  dispute.  He  was 
then  asked  whether  E.  Stevens  made  any 
statement  respecting  her  mother's  marriage. 
It  was  objected  for  the  plaintiff,  that  her 
declarations  on  this  subject  were  not  admis- 
sible, as  she  was  not  proved  to  be  a  member 
of  the  family,  and  that  this  was  in  fact  the 
very  issue  for  the  jury.  The  objection 
was  overruled,  and  the  witness  stated  that 
E.  Stevens  told  him,  "The  paper  waa 
given  me  by  my  mother,  who  said  it  was 
her  marriage  certificate."  The  parish  clerk 
of  St.  James's,  Bristol,  was  then  called ;  he 
produced  the  register  of  that  parish  for  1 76 1 , 
which  contuned  an  entry  of  the  marriage, 
exactly  corresponding  with  the  certificate 
above  mentioned.  He  stated  that  he  had 
been  clerk  for  seven  years,  and  during  that 
time  had  acquired  a  knowledge  of  the  band- 
writing  of  W.  Davies,  the  officiating  mi- 
nister, in  1761,  from  various  signatures  in 
the  original  register.  That  he  had  never 
seen  W.  Davies,  nor  did  he  know  when 
he  died,  and  that  he  believed  the  certi- 
ficate produced  to  be  in  the  handwriting 
of  the  same  W.  Davies.  The  certificate 
was  then,  after  an  objection  from  the  plun- 
tiff's  counsel,  which  was  overruled,  put  in 
evidence.  The  defendants  then  tendered  in 
evidence  the  deed  of  conveyance,  executed 
by  £.  Stevens  and  Evan  John,  in  May  1 839. 
Its  reception  was  objected  to ;  but  the 
learned  Judge  overruled  the  objection. 
The  deed  described  £.  Stevens  as  the 
daughter  and  heiress  of  J.  Davies,  and  by 
it  she  conveyed  her  reversion  to  Evan  John 
for  600/.  The  defendants  then  put  in 
letters  of  administration  granted  to  Eleanor 
Davies,  as  the  widow  of  J.  Davies,  in  1788. 
The  learned  Judge  left  it  to  the  jury  to  say 
whether  they  thought  E.  Stevens  was  proved 
to  be  legitimate,  and  if  so,  to  find  for  the 
defendants.     Verdict  for  the  defendants. 

E.  V,  WiUiams,  in  Michaelmas  term, 
1845,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  the  improper  reception  of  evi- 
dence.— First,  the  declarations  of  E.  Stevens 
were  inadmissible.  The  whole  question  in 
the  cause  was  her  legitimacy,  and  what  a 
bastard  says  is  not  admissible  as  adeclaralion 
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of  a  member  of  the  family — Doe  d.  Bart' 
/erd  V.  Barton  (I).  Secondly,  if  legitimate, 
£.  Stevens  was  entitled  to  a  Tested  rever- 
sion. Both  her  declarations  and  the  deed 
by  which  she  conveyed  to  E.  John,  were, 
therefore,  inadmissible,  even  though  there 
was  no  Um  mota,  having  been  made  in  snp- 
port  of  her  own  title — Monkton  v.  the  At' 
tomey  General  {2),  Davies  v.  Zotmdef  (3). 
Thirdly,  the  evidence  as  to  the  handwriting 
of  the  officiating  minister  of  St  James's  was 
inadmissible :  he  was  not  even  proved  to  be 
dead;  and  this  certificate,  dated  in  1761, 
but  never  seen  or  heard  of  till  1839,  was 
not  an  ancient  docnment,  in  which  such 
evidence  is  admissible  from  the  necessity  of 
the  case. 

Chilton  and  Ltusena  shewed  cause,  in 
Michaelmas  term,  1846.— As  to  the  decla- 
ration of  £.  Stevens,  the  defendants  had 
made  out  a  prmA  facie  case  of  her  legiti- 
macy before  her  declaration  was  tendered 
in  evidence,  and  where  the  admissibility  of 
a  declaration  depends  upon  the  character  of 
the  party  making  it,  it  is  for  the  Judge 
to  decide  that  preliminary  question.  It 
matters  not  that  it  may  happen  to  be  also 
the  ultimate  question  for  the  jury.  In  Doe 
d.  Bamford  v.  Barton,  it  was  admitted  by 
those  who  tendered  the  declarations  in  evi- 
dence that  they  were  made  by  a  person  who 
was  illegitimate,  and,  therefore,  not  a  mem- 
ber of  Uie  fiunOy.  Here  the  ill^timacy 
was  merely  surmised.  Secondly,  there  was 
no  proof  of  any  U$  mote  at  the  time  when 
E.  Stevens  was  applied  to  to  sell  her  rever- 
sionary interest,  and  it  is  no  objection  to 
the  ad^nissibility  of  her  declaration  that  she 
had  an  interest  in  the  question.  Doe  d. 
Tilman  v.  Tarver  (4).  The  deed  was  in  any 
case  admissible  as  executed  by  Evan  John, 
who  was  an  undisputed  member  of  the 
family,  and  as  a  declaration  by  him  that 
E.  Stevens  was  his  first  cousin — Johnton  v. 
Lawton  (5).  Lastly,  the  evidence  of  hand- 
writing was  properly  received.  This  was 
substantially  an  ancient  document — Doe  d. 
Tilman  v.  Tarver.  The  Smue*  Peerage 
cose  (6)  was  also  cited. 

(1)2  Moo.  &  Rob.  28. 

(2)  2IUHa.  &M7I.  147. 

(3)  6  Mu. &  Gr.  618 ;  ■.  0. 12  Uw  J.  Rap.  (h.s.) 
Excfa.  506. 

(♦)  Ry.  &  Moo.  141. 

(«)  2  Bing.  86  ;  ».  c.  2  Uw  J.  R«p.  P.C.  186. 

(«)  1 1  CI.  &  Fin.  99. 


/.  Evans,  and  E.  L.  lUeharde,  contii. 
— Hearsay  evidence,  in  a  question  of  pedi-* 
gree,  must  be  of  declarations  made  by  a  per- 
son proved  or  admitted  to  be  a  membo:  of 
the  hmilj—PhiUipps  on  Evidence,  p.  342. 
Here  there  was  primd  facie  evidence  that 
E.  Stevens  was  illegitimate.  It  is  true  that 
there  was  conflicting  evidence  on  that  point, 
independent  of  her  own  declarations,  bat 
they  were  put  in  for  the  purpose  of  making 
the  evidence  of  legitimacy  preponderate. 
The  Judge,  before  receiving  it,  must  have 
decided  the  very  issue  in  the  cause.  It  may 
be  that  if  the  defendants  had  begun  at  tiie 
trial,  the  evidence  might  have  been  admia- 
siMe ;  but  declarations  cannot  be  received 
to  prove  a  fact,  proof  of  which  fact  is  no- 
cesaary  to  make  the  declarations  admissible. 

[Dknuan,  C.J. — Does  not  your  argument 
amount  to  this,  that  the  Judge  should  have 
decided  the  issue  in  the  cause  in  your 
fiivour  ?] 

That  would  not  have  been  the  efiect  of 
his  rejecting  the  evidence;  but  only  that  it 
was  not  at  the  time  proved  that  she  was  » 
member  of  the  fitmily. 

[Erlb,  J. — Proof  is  an  ambiguous  word  ; 
it  means,  generally,  condnsive  evidence; 
but  there  need  only  be  primd  facie  enienco 
of  the  party  being  a  member  of  the  &mily, 
and  there  must  be  a  preliminary  inquiry  as 
to  that  tact.  Thus  the  declarations  of  an 
agent  are  admissible,  where  there  is  primd 
facie  evidence  of  the  party  being  agent,  and 
yet  the  question  for  the  jury  at  last  may  be, 
"was  the  party  agent?  had  he  authority  to 
bind  the  principal?"] 

The  acts  or  declarations  of  an  agent  aro 
to  be  reoeived  in  evidence,  only  if  tiie  jury 
should  think  the  party  proveid  aliunde  to 
be  an  agent;  and,  therefore,  the  first  ques> 
tion  for  the  jury  should  have  been,  waa 
the  legitimacy  established  by  proof  inde- 
pendent of  the  declarations  ?    If  so,  then  the 
declarations  might  have  been  received  in 
evidence;  whereas  the  question  was  left 
generally  to  the  jury.  And  here  the  dedar»- 
tions  were  unnecessary,  if,  without  them, 
the  legitimacy  was  established. 

[Lord  Denman,  C.J. — Sometimes  hand- 
writing is  the  point  in  issue ;  and  yet  ttto 
Judge  must  receive  the  disputed  documents 
in  evidence,  if  there  is  primd  facie  proof  of 
their  authenticity.] 

[Coleridge,  J. — Suppose  the  qoeation 
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in  urae  had  been  respecting  the  Intimacy 
of  another  member  of  the  famOy,  would 
not  the  declaisdon  of  £.  Stevens  apon  that 
point  have  been  admissible  ?  If  so,  why 
•iwold  it  be  occlnded,  because  it  happens 
that  her  own  legitimacy  is  the  point  in  die- 
prte?] 

Secondly,  the  declarations,  though  not 
liiietly  poat  litem  tnotom,  were  inadmissible, 
from  the  interest  of  the  parties  making 
then.  It  is  not  necessary  that  the  party 
making  the  declaration  should  know  of  the 
liimola — Berkeley Peeratfeeate (7,)  Walker 
V.  (Ae  Cotmteu  of  Bemehamp  (8).  The 
dedanti<m8  were  made  in  direct  support  of 
the  title  ofthe  parties  making  them.  Again, 
the  dedan^on  of  the  mother  respecting  the 
certificate  did  not  relate  to  the  pedigree  at 
all,  but  was  put  in  to  identify  the  parties, 
and  to  shew  the  place  of  the  marriage.  The 
Ki»j  V.  Erith  (9)  shews  that  hearsay  evi- 
dence is  inadmissible  for  such  a  purpose. 

[Eria,  J. — There  the  birth  was  undis- 
pated;  but  the  declaration  was  rejected, 
becaoM  it  was  offered  only  to  prove  the 
birth  of  the  pauper  in  a  particular  parish :  if 
that  declaration  bad  been  connected  with  a 
qnestion  of  pedigree,  it  would  have  been 
leeeired.] 

[CoLEBiDOK,  J. — If  the  statement  had 
ben,  aa  in  substance  it  is,  "my  mother 
always  told  me  she  was  married  at  Bristol," 
would  not  the  statement  as  to  the  marriage 
have  been  admkaible  ?  Is  it  less  so  because 
the  wnds  <■  at  Bristol"  are  added  ?] 

Lastly,  even  supposing  William  Davies, 
the  curate,  to  be  dead,  many  persons  may 
be  living  who  had  seen  him  write,  and  who 
might  have  been  called  to  prove  his  signa- 
tuv.  The  evidence  of  the  clerk  was,  there- 
fore, improperly  received.  PhiUippi  on 
Bwidenee,  p.  701,  Fitzwalter  Peerage  eate 
(10),  Doe  d.  Mndd  v.  S%ekermorei\\). 
Cur.  ado.  vuU. 

LoBO  Dehm AM,  C.J.  now  delivered  the 
judgment  of  the  Court. — It  was  admitted 
that  the  defendants  were  entitled  to  the 
verdict,  if  Elisabeth  Stevens  was  legitimate, 

(7)  «  Caapb.  Ml. 
(S)  <  Car.  &  Pay.  662. 
{9)  8£aM,539. 

(10)  10  CI.  &  Fin.  193. 

(11)  5  Ad. &  EL  730  i  s.  e.  7  Uw.  J.  Rep.  (i«.a.) 
Q.B.««. 


j.  e.  if  her  mother  was  the  wife  of  her  &ther 
John  Davies.  The  plaintiff  began,  and 
brought  forward  facts  to  make  this  impro* 
bable,  particularly  the  declarations  of  John 
Davies,  who  was  reported  to  have  said, 
that  he  had  not  married  her,  because  she 
was  a  bad  woman.  It  appeared,  however, 
that  they  lived  together,  and  passed  as 
man  and  wife ;  some  members  of  the  family 
had  treated  her  as  his  wife;  others  had 
treated  her  daughter  E.  Stevens  as  their 
relation.  Witnesses  were  then  called  for 
the  defendants,  who  gave  additional  evi- 
dence to  the  same  effect;  and  then  an 
attorney  produced  a  certificate  of  the  mar- 
riage of  John  Davies  with  Eleanor  Dillon, 
and  stated  that  he  had  received  it  from 
Mrs.  Stevens,  when  he  was  inquiring  into 
the  pedigree.  He  was  then  asked,  whether 
Stevens  made  any  statement  respecting 
her  mother's  marriage;  and  the  question 
was  objected  to  on  various  grounds ;  first, 
that  she  was  not  yet  conclusively  proved  to 
be  a  member  of  the  family.  The  answer 
is,  that  it  was  the  duty  of  the  Judge  to 
decide  whether  it  was  proved  to  him,  and 
he  decided  that  it  was.  There  are  condi- 
tions precedent,  which  are  required  to  be 
fulfilled  before  evidence  is  admissible  for 
the  jury.  Thus,  an  oath  or  its  equivalent, 
and  competency,  are  conditions  precedent 
to  admitting  vivd  voce  evidence ;  and  appre- 
hension of  immediate  death,  to  admitting 
evidence  of  d3^ng  declarations ;  and  search, 
to  secondary  evidence  of  lost  writings ;  and 
a  stamp,  to  certain  written  instruments ;  and 
so  is  consanguinity  or  a£Bnity  in  the  decla- 
rant to  declarations  of  deceased  relatives. 
The  Judge  alone  has  to  decide  whether  the 
condition  has  been  fulfilled.  If  the  proof 
is  by  witnesses,  he  must  decide  on  th«r 
credibility.  If  counter  evidence  is  tiered 
he  must  receive  it  before  he  decides ;  and 
he  has  no  right  to  ask  the  opinion  of  the 
jury  on  the  &ct  as  a  condition  precedent — 
Bartlett  v.  Smiih{\2).  In  this  case  the 
Judge  thought  the  condition  had  been  ful- 
filled, and  we  are  of  the  same  opinion.  It 
was  further  objected  that  the  question  whe- 
ther E.  Stevens  was  a  member  of  the 
family,  was  in  fact  the  issue  for  the  jury, 
as  she  was  not  contended  to  be  so  unless 
she  was  legitimate,  and  if  she  was  decided 

(12)   11  Mee.  &  Wels.  ««}•.«•  12  L*"  •»•  R«P- 
(M.S.)  Excb.  287. 
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to  be  legitimate,  her  declarations  to  prove 
her  legitimacy  were  superfluous.  The  an- 
swer is,  that  neither  Uie  admissibility  nor 
the  effect  of  the  evidence  is  altered  by  the 
accident,  that  the  fact  which  is  for  the  Judge 
as  a  condition  precedent  is  the  same  fact 
which  is  for  the  jury  in  the  issue.  It  was 
further  objected  that  the  evidence  of  the 
declaration  of  the  delivery  of  the  marriage 
certificate  to  £.  Stevens,  by  her  mother, 
ought  not  to  have  been  received.  But  the 
handing  down  of  pedigree  papers  is  a  fact, 
which  may  be  proved  by  declarations,  ac- 
cording to  the  class  of  cases  where  family 
pedigrees  have  been  held  admissible  by 
reason  of  their  being  handed  down  from 
past  generations.  This  declaration  i^peais 
to  us  to  be  no  more  than  the  act  done, 
the  handing  her  marriage  certificate  from 
her  own  keeping  to  that  of  her  daughter. 
We  must  now  consider  the  objections  to 
this  certificate.  It  was  signed  with  the 
name  of  the  person  who  appeared  in  the 
register  of  a  parish  at  Bristol  as  the  offi- 
ciating curate  in  1761.  The  clerk  who 
produced  it  said  he  had  seen  the  same  sig- 
nature at  several  places  in  the  original 
register ;  and  he  believed  it  to  be  the  same 
from  the  knowledge  so  acquired  of  that 
clergyman's  writing.  But  there  was  no 
witness  to  speak  to  his  death,  or  to  shew 
when  he  died,  nor  was  any  search  made  for 
witnesses  who  might  have  seen  him  write, 
and  would  have  been  able  to  form  an  opinion 
whether  the  writing  was  his.  We  are  of 
opinion  that  quite  enough  was  done.  He 
must  have  been  at  least  twenty-three,  four- 
score years  ago :  it  was  not  surmised  that 
he  was  a  kinsman  of  the  parties,  or  in  any 
way  known  to  them.  To  seek  about  for  all 
persona  bearing  his  name,  in  order  to  iden- 
tify the  individual,  and  speak  to  his  cha- 
racter of  writing  at  that  great  distance  of 
time  would  have  been  a  useless  waste  of 
labour.  As  curate  of  the  parish,  be  was  the 
proper  officer  to  give  out  such  a  document ; 
and  the  proof  of  his  writing  as  such  was  the 
same  as  that  received,  in  respect  to  entries 
by  corporate  officers,  stewards,  &c.  The 
last  disputed  piece  of  evidence  was  a  deed 
to  which  £.  Stevens  (then  Davies)  was  a 
party,  under  the  description  of  daughter  and 
heiress  of  John  Davies;  and  one  Evan  John, 
an  undoubted  relation,  was  also  a  party. 
Evan  John  was  the  tenant  for  life  of  the  pro- 


perty in  question,  and  she  joined  with  him 
in  conveying  it  to  those  under  whom  the 
defendants  claimed  to  hold.  Here  was  the 
declaration,  therefore,  both  of  Elisabeth 
Davies  and  of  Evan  John.  It  was  objected 
to  on  account  of  the  interest  they  had  in 
making  out  things  to  be  as  there  represented, 
and  at  least  this  intention  of  disposing  of  the 
property  was  said  to  be  equivalent  to  a  2m 
mota.  But  we  think  that  this  objection  also 
fails.  No  dispute  existed,  but  the  parties 
did  what  they  had  a  right  to  do,  if  memben 
of  the  family.  Almost  every  declaration  of 
relationship  is  accompanied  with  some  feel- 
ing of  interest,  which  will  of^en  cast  suspi-. 
cion  on  the  declarations,  but  has  never  been 
held  to  render  them  inadmissible.  One 
remark  is  alone  required.  The  case  of  Do« 
d.  Bamford  v.  Barton,  which  was  the  moat 
relied  on  for  the  plaintifi*,  is  wholly  foreign 
to  the  present ;  but,  in  the  course  of  it,  nay 
Brother  Patteson  properly  said  that  the 
Courts  are  not  disposed  to  extend  this  pri- 
vilege of  proving  facts  by  declarations. 
We  agree ;  and  because,  on  the  trial  of  this 
i»use,  it  was  not  extended  beyond  the  prin- 
ciples that  have  often  been  approved  and 
acted  on,  the  rule  nisi  for  a  new  trial  mast 
be  discharged. 

Rule  diteharged. 
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Poor  Rate — Brick-field,  Rateable  Value 
of — Rent — Royalty. 

In  calculating  the  rateable  value  of  a 
brick-field,  in  any  particular  year,  with 
reference  to  the  statute  6^7  Will.  4.  e.  96, 
the  royalty  payable  in  respect  of  the  number 
of  bricks  made,  as  well  as  the  rent,  may  be 
taken  into  account,  and  neither  the  circum- 
stance of  the  rapid  exhaustion  of  the  material, 
nor  the  casualties  to  uhich  the  article  i» 
subject  in  the  process  of  manufacture,  eats 
affect  the  principle  of  the  calculation.  But 
i/  the  sum  for  which  it  might  be  expected  to 
let  from  year  to  year  as  a  brick-field  can 
be  ascertained,  such  sitm  will  be  the  true 
estimate  of  its  annual  value. 

E.  W.  rented  a  brick-field  often  acres  at 
21.  per  acre  (without  reference  to  tite  usm 
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made  of  the  land),  and  aas  alto  liable  to  pap 
to  Us  landlord  a  royalty  or  realty  of  I*.  6d. 
ftr  t}twua*d  bricks  nonlded  on  such  land. 
The  Sessions  eovfirmed  a  rate  at  a  rateable 
vo/k  o/159i.,  uhieh  they  calculated  on  the 
umnt  of  rent  and  royalty,  makiny  all 
fnper  de(bKtions,  and  they  also  found  that 
the  rent  per  acre,  which  a  tenant  might  be 
expected  to  give  for  the  same  field,  uith  the 
iifroijr  of  taking  the  brick  earth,  and  without 
njr  UMUty  to  pay  any  royalty  in  respect 
of  the  nuaber  of  bricks  made,  u>ould  be  iOL 
per aere,  or  look 

Hdd,  that  the  latter  sum,  and  not  the 
fenser  amtnt  of  1591.,  was  the  true  erite- 
rio*  of  the  rate. 

H.  E.  rented  a  brick-field  of  twenty- six 
seres,  nnder  an  agreement  to  pay  2s.  Sd. 
per  tkfiand  bricks  made.  The  Sessions 
etsjmnedarale,  at  a  rateable  value  of  5501., 
eiienlated  at  Is.  per  thousand  bricks  made. 
It  teas  admitted,  that  if  the  sum  paid  un- 
der the  agreement  was  to  be  considered  as 
s  rent,  5501.  did  not  exceed  the  rateable 
Mine.  No  statement  was  made  as  to  the 
m  uhieh  a  tenant  might  be  expected  to 
file.  The  rateable  value  of  ordinary  agri- 
enbnral  land  in  the  parish  was  II.  10s., 
and  of  garden  ground  91.  lOs. 

HM,  that  none  of  these  amounts  gave 
the  true  rateable  value ;  but  that  the  ease 
■«i<  JO  back  to  the  Sessions  to  ascertain 
•to  8  tenant  would  give  within  the  meaning 
of  the  statute  6  <$-  7  Will.  4.  e.  96. 

[For  the  report  of  the  above  case,  see 
I6Ltw  /.  Rep.  (n.8.)  M.C.  p.  87.] 
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County  Court — Justicies—Pone. 

A  ease  commenced  by  jasticies  in  the 
Cennty  Court  of  Durham  cannot  be  removed 
bf  pone  into  any  of  the  superior  courts  at 
fl^ettminster. 

In  Hilary  term  last,  a  rale  nisi  had 
jieen  obtained  for  rescinding  the  follow- 
tii  order  of  Erie,  J. : — Upon  hearing 
coouel  on  both  sides,  and  upon  reading 
tl»  affidavit  of  J.  C.  S.,  "  I  do  order  that 
^  writ  oi  pone  issued  herein  be  set  aside, 


and  that  the  pliuntiffs  shall  be  at  liberty, 
on  the  5th  day  of  next  term,  to  issue  a  writ 
o(  procedendo  to  the  County  Court  of  Dur- 
ham.    Dated  the  24th  of  December  1846." 

It  appeared  by  the  affidavit  referred  to, 
and  which  verified  the  proceedings,  that 
the  action,  being  an  action  of  debt  for 
S9I.,  was  commenced  by  writ  of  justicies, 
directed  to  the  sheriff  of  Durham,  and 
tested  at  Durham  the  20th  of  October 
1845.  The  pone  was  directed  to  the  sheriff 
of  Durham,  and  tested  at  Westminster,  the 
14th  of  November,  returnable  on  the  25th 
of  November. 

Hindmarsh  shewed  cause. — The  order  of 
the  Judge  was  right.  The  action  was  com- 
menced in  the  County  Court  of  the  county 
palatine  of  Durham,  and  the  Queen's  writ 
does  not  run  there — Edwards  v.  Bowen  (1). 
The  practice  has  been  to  remove  into  the 
Court  of  Pleas  at  Durham  ;  and  the  present 
attempt  is  an  experiment — 2  &  3  Vict, 
c.  16.  s.  S3;  Bro.  Abr.  tit.  'Jurisdiction,' 
pi.  26 ;  6  Vin.  Abr.  579,  tit.  '  Court  of 
County  Palatine.' 

S.  Temple,  contrft. — This  Court  has  no 
power  to  quash  an  original  writ  which  has 
issued  out  of  the  Court  of  Chancery.  The 
writ  is,  no  donbt,  returnable  here,  but  it 
cannot  be  looked  at  before  it  is  returned. 

[WiQBTMAN,  J. — You  say  that  the  writ 
of  pone  is  not  yet  before  us.  That  is  a 
question  of  fact.] 

It  might  be  so  on  error,  but  not  on 
motion.  The  Court  of  Chancery  has  acon- 
cnrrent  jurisdiction  with  the  Chancellor  of 
the  county  palatine  of  Durham.  Before 
the  Stat.  27  Hen.  8.  c.  24.  s.  8,  everything 
done  in  the  county  palatine  was  done  in 
the  name  of  the  bishop.  The  third  section 
of  that  rule  provides  that  all  original  and 
judicial  writs,  and  all  manner  of  process  in 
every  county  palatine,  &c.,  shall  be  made 
only  in  the  king's  name,  though  tbey  are 
to  be  tested  in  the  name  of  the  person 
having  the  county  palatine.  The  question 
would  affect  t\\e  justicies  as  well  as  thejwM 
— Jackson  v.  Hunter  (2). 

[Coleridge,  J. — There  the  question  was, 
whether  the  bail-bond  under  a  writ  issued 
from  this  Court  was  void.  Here  the  parties 
might  be  prqudiced  by  onr  interfering.] 

(1)  5  D.  &C.  206. 

(2)  «  Term  Rep.  71. 
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The  2  Vict.  c.  16.  s.  33.  only  regulates 
the  mode  of  proceeding  in  the  Court  of 
Pleas  at  Durham.  Edwards  y.  Bowen  does 
not  apply,  as  that  was  only  a  question 
whether  die  certiorari  would  Ue  in  the  first 
instance.  In  that  case  the  court  was  not 
considered  a  court  of  record. 

[WioHTMAN,  J. — But  why  should  there 
be  enactments  with  respect  to  giving  re- 
cognizances when  causes  are  removed  into 
the  Court  of  Pleas  at  Durham,  if  they  can, 
as  a  matter  of  course,  be  removed  into  this 
court?] 

This  action  should  either  have  been  com- 
menced here  or  in  the  Common  Pleas  at 
Durham,  but  the  justiciet  is  an  unusual 
writ. 

Cur.  ado.  vult. 

The  judgment  of  the  Court  was  subse- 
quently delivered  by — 

Lord  Denmam,  C.J.— This  was  a  rule 
to  set  aside  a  procedendo  sending  back  a 
cause  which  had  been  removed  by  pone  into 
this  court  from  the  sheriff's  court  at  Dur> 
ham.  It  appeared  that  the  suit  had  been 
originally  commenced  by  juttieies  in  the 
County  Court  of  Durham ;  and  that  the 
defendant  had  caused  a  writ  of  pone  to  be 
issued  out  of  the  Court  of  Chancery  at 
Westminster,  removing  the  cause  from  the 
sheriff's  court  at  Durham  into  this  court. 
This,  it  was  contended  for  the  plaintiff,  was 
irregular,  and  a  procedendo  was  issued  by 
the  authority  of  a  Judge  at  chambers ;  and 
the  question  was,  whether  the  cause  had 
been  properly  removed  or  not.  No  autho- 
rity was  cited  to  shew  that,  previous  to  the 
2  &  3  Vict.  c.  16,  a  cause  could  be  removed 
directly  from  the  sheriff's  court  at  Durham 
into  one  of  the  superior  courts  at  West- 
minster. The  sheriff  was,  until  lately,  the 
o£Scer  of  the  bishop,  and  appointed  by  him 
and  not  by  the  Crown ;  and  bis  court  was 
one  of  the  superior  courts  within  the  county 
palatine,  proceedings  in  which  were  remov- 
able into  the  superior  court  of  the  county 
palatine  by  process  from  the  Chancery  there. 
In  the  county  palatine  of  Lancaster,  the 
proceedings  of  the  inferior  courts  within  it 
were  always  removable  into  the  Court  of 
Common  Pleas  there  by  process  from  the 
Chancery  of  the  county  palatine,  and  the 
practice  always  was  so  to  remove  them,  and 
not  into  the  superior  courts  at  Westminster, 


as  appears  by  the  treatise  on  the  practice  of 
the  courts  of  Common  Pleas  at  Lancaster 
by  the  late  Sir  David  Evans.  If  there 
were  any  doubt  upon  the  point,  the  provi- 
sions in  the  33rd  section  of  the  2  &  3  Vict 
c.  1 6.  would  tend  strongly  to  remove  them. 
By  that  section  recognizances  are  required 
to  be  given  by  any  person  removing  a  cau<e 
from  an  inferior  court  in  the  county  palatine 
into  the  Common  Pleas  there.  Such  a  pro- 
vision would  be  entirely  nugatory  if  the 
proceedings  could  be  removed  ttom  the 
sheriff's  or  other  inferior  court,  per  taUmim, 
into  the  superior  courts  at  Westminster. 
In  the  absence  of  any  authority  to  warrant 
such  a  course,  we  are  of  opinion  that  thii 
rule  to  set  aside  the  procedendo  must  be 
discharged. 

Rvie  ditcharged. 


.29;    V 
I.  14.  } 


THE  QUEEN  V.  HINCHUFFE  AMD 
ANOTHER. 


1847 

Jan 
Feb. 

Poor  Law — Bastard — Order  of  Filiation 
•^Ahandonment  of  Order — Costs — Juris- 
diction. 

An  application  on  summons  for  an  order 
of  filiation  was  heard  before  H.  and  B,  imo 
Justices,  on  the  lith  of  April.  An  adjourn- 
ment took  place  to  the  17th,  when  the  Jus- 
tices forming  the  Court  were  H.  and  C. 
An  order  then  was  made,  and  it  was  appealed 
against,  on  the  ground  that  the  mother  had 
not  been  re-sworn  on  the  second  occasion. 
Afterwards,  on  the  2nd  of  Mag,  the  atfomeg 
for  the  mother  gate  notice  of  abandonment 
of  the  order,  and  tendered  \l.  10s.  for  costs, 
which  were  accepted  as  costs  of  the  adjourn- 
ment only. 

A  subsequent  application  being  made  to 
two  Justices  for  an  order  in  the  same  matter : 
— Held,  that  they  were  not  bound  to  enter- 
tain the  application,  the  full  costs  of  the 
former  order  not  having  been  paid. 

Qusere — Whether,  if  such  fuU  costs  had 
been  paid  or  tendered,  they  could  be  cm*- 
pelled  to  entertain  such  application,  the  first 
order  not  having  been  quashed  or  vacated. 

[For  the  report  of  the  above  case,  aee 
16  Law  J.  Rep.  (n.b.)  M.C.  p.  78.] 
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WOOLUER   AND   SIX  OTHERS   V. 
TOBY. 


1847.  ") 
April  26;  ^ 
May  29.*^ 

Railway  Company  —  Provisional  Com- 
»ittee — Committee  of  Management — Pro- 
tptetut — Allotment  of  Shares — Contract — 
Change  in  Members  of  Company — Reason- 
able Time, 

A  projected  railway  company  issued  pro- 
speettues,  containing  names  of  provisional 
ikeetors,  and  direeling  applications  for 
Aaret  to  be' made  in  a  form  annexed,  to  the 
pnrisional  committee  of  management  of  the 
empany.  An  appUeation  was  accordingly 
made  by  the  defendant  on  the  I8th  of  October 
r»  the  preseribedform,  and  a  letter  of  allot- 
ment sent  to  him  on  the  15th  of  December, 
tmmmeing  that  the  committee  had  allotted 
him  certain  shares.  At  the  foot  of  this  letter 
mas  the  form  of  a  banker's  receipt,  which 
purported  to  be  given  "on  account  of  the 
provitioTial  committee."  It  also  appeared 
by  resolutions  that  there  was  a  provisional 
committee,  and  also  a  part  thereof  formed 
into  a  committee  of  management,  by  whom 
the  btuiness  of  the  formation  of  the  company 
mas  conducted.  Between  the  time  of  appU- 
eation and  the  allotment  to  the  defendant, 
tone  of  the  members  of  the  provisional  com- 
mittee had  withdrawn  from  that  body,  and 
others  had  been  added: — Held,  that  the 
eontmet  to  take  shares  and  pay  the  deposit 
mat  made  with  the  provisional  committee  and 
tot  srith  the  committee  of  management ;  and, 

Qtttere,  whether  the  change  in  the  stale  of 
the  company  between  the  application  and 
allotment  ageeted  the  contract  f 

It  oppeaiyng  that  the  cornmittee  had  de- 
layed to  aJtot  the  shares  until  it  became 
tmpessible  to  carry  on  the  concern,— 

QiuFre,  whether  the  defendants  proposal 
mas  accepted  within  a  reasonable  time. 

Assampait.  The  declaration  stated,  that 
vhereas  before  the  making  of  the  promise, 
to  wit,  on  &c.,  the  plaintifis  had  agreed 
with  diren,  to  wit,  150  other  persons,  to 
endesTonr  to  form  and  establish  a  joint- 
stodc  company  to  be  called  the  ^  Direct 
Exeter,  Plymouth  and  Devonport  Railway 
Compuf y,  for  the  purpose  of  forming,  mak> 

*  Deeuled  io  Trinitjr  term,  but  published  now 
•a  accooot  «f  its  g*aanJ  importance. 

Maw  SeaiEs,  XVI.— Q-B. 


ing,  and  constructing  a  railway,  &c.,  and  to 
endeavour  to  obtain  an  act  of  parliament  for 
that  purpose,  and  which  railway  could  not 
he  made,  constructed,  or  executed,  without 
the  authority  of  parliament,  and  the  capital 
of  which  proposed  company  was  to  consist 
of  1,000,000/.,  to  be  divided  into  40,000 
shares  of  251.  each,  and  upon  which  a  de- 
posit of  il.  lis.  6d.  for  each  and  every 
share  was  to  be  paid,  and  which  deposit  was 
"to  be  paid  by  such  persons  respectively  hh 
should  apply  for  and  to  whom  the  said 
shares  respectively  should  be  allotted  by  a 
committee  of  management  of  the  said  pro- 
posed company ;  and  whereas  before  and  at 
the  time  of  defendant's  applying  for  shares, 
and  also  at  the  time  of  the  making  of  defen- 
dant's promise,  the  plaintiffs  formed  and 
were  the  committee  of  management  of  the 
said  proposed  company ;  and  whereas  be- 
fore the  making  of  defendant's  promise,  to 
wit,  on  &c.,  defendant  applied  to  plaintiffs, 
so  being  the  committee  of  management,  and 
requested  them  to  allot  to  him  fifty  of  the 
said  shares  in  the  said  proposed  company, 
or  such  a  less  number  as  they  might  think 
fit  to  appropriate  to  him ;  and  thereupon,  to 
wit,  on  &c.,  the  plaintiffs  at  the  request  of 
defendant  allotted  to  him  forty  of  the  said 
shares  in  the  said  company  upon  certain 
terms  then  agreed  upon  by  and  between 
the  plaintififs  and  defendant,  (that  is  to  say) 
that  the  deposit  of  21.  12s.  6d.  upon  each 
and  every  of  such  shares,  making  in  the 
whole  the  sum  of  1051.,  should  be  paid  by 
defendant  to  one  of  certain  bankers  then 
appointed  and  agreed  upon  in  that  behalf, 
to  wit,  A.  B.,  C.  D.,  &c.,  on  or  before  the 
20tb  of  December  1845,  and  that  scrip  cer- 
tificates should  be  delivered  by  the  said  * 
proposed  railway  company  in  exchange  for 
a  certain  letter  of  allotment,  by  which  plain- 
tiffs certified  to  defendant  the  said  allotment 
of  the  stud  shares,  and  the  receipt  at  foot 
thereof  signed  by  one  of  the  said  bankers, 
and  that  notice  should  be  given  by  the  said 
company,  by  advertisement  or  circular,  of 
the  times  and  places  appointed  for  execution 
of  the  parliamentary  deeds  of  the  said  com- 
pany when  the  said  scrip  would  be  delivered ; 
and  thereupon,  in  consideration  of  the  pre- 
mises, and  that  plaintiffs  at  defendant's 
request  then,  to  wit,  on  &c.,  promised  him 
to  fulfil  the  said  terms  on  their  part,  defen. 
dant  then  promised  plaintiffs  to  fulfil  the 
20 
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sud  terms  on  his  part;  and  althongh  plain- 
tiffs were  always  ready  and  willing  to  per- 
form the  said  terms  on  their  parts,  and 
although  the  said  20th  of  December  elapsed 
after  the  promise  of  defendant  and  before  the 
conunencement  of  the  suit.  Breach,  that 
defendant  had  not  on  or  before  the  said  20th 
day  of  December  or  at  all  paid  the  deposit 
of  2/.  12*.  6d.  per  share. 

Pleas — First,  Non  assumpsit.  Seoond, 
that  plaintiffs  had  not  agreed  together  with 
the  said  other  persons  to  endeavour  to  form 
and  establish  the  said  joint-stock  company 
in  the  declaration  mentioned.  Third,  that 
plaintiffs  did  not  form  nor  were  the  com- 
mittee of  management  of  the  said  proposed 
company.  Fourth,  that  defendant  did  not 
apply  to  plaintiffs  or  request  them  to  allot 
to  him  fifty  of  the  said  shares  in  the  said 
proposed  company,  or  such  less  number  as 
they  might  think  fit  to  appropriate  to  him, 
nor  did  plaintiffs  allot  to  him  forty  of  the 
said  shares  in  the  aaid  company  upon  the 
said  terms  in  the  declaration  mentioned, 
nor  were  the  said  terms  agreed  upon  by  and 
between  plaintifib  and  defendant.  Fifth, 
that  plaintiffs  were  not  always  ready  and 
willing  to  perform  the  said  terms  on  their 
parts.  Sixth,  that  plaintifis  caused  defen- 
dant to  make  the  said  agreement  and  pro- 
mise in  the  declaration  mentioned,  and 
defendant  was  induced  to  make  the  same 
through  and  by  means  of  the  fraud,  covin, 
and  misrepresentation  of  plaintiffs  and  others 
in  collusion  with  them. 

lasues  were  taken  or  joined  on  these  pleas. 

At  the  trial,  before  Rolfe,  B.,  at  the 
Exeter  Spring  Assises,  1846,  the  following 
prospectus  was  given  in  evidence : — "  The 
'Direct  Exeter,  Plymouth  and  Devonport 
Railway,  by  Chudleigh,  Ashburton  and 
Buckfastleigh.  —  Provinonally  registered 
pursuant  to  7  &  8  Vict  c.  110. — Capital, 
1,000,000/. — 10,000  shares  of25{.eacfa.^ 
Deposit,  21. 1 2*.  6d.  per  share.  Provisional 
directors — [Here  followed  several  namea, 
"  with  power  to  add  to  their  number ;"  and 
also  the  names  of  the  solicitors,  acting  enj^- 
neer,  secretary,  and  local  agents.}  The 
prospectus,  after  setting  out  the  featurea  of 
the  line,  concluded: — "Applications  £9r 
shares  may  be  made  through  tdl  respectable 
brokers,  in  the  annexed  form,  to  Messrs. 
F.  &  C,  &c. — To  the  provisional  committee 
of  management  of  the  Direct  Exeter,  Ply- 


mouth and  Devonport  RaOway,-^!  reqnest 
you  will  allot  to  me  Jifiy  shares  of  351, 
each  in  the  above  rulway,  and  I  undertak* 
to  accept  the  same,  or  such  number  as  you 
may  appropriate  to  me,  subject  to  the  regu- 
lations of  the  company  ;  also,  to  sig^  the 
necessary  legal  documents,  and  to  pay  when 
required  the  deposit  of  21.  I2s.6d.  per  share. 

"  Name  in  full — John  Toby,  Jm. 

"  Profession  (if  any)  and  profeaaitHial 
residence  in  foil — Attorn^  at  lav,  Cakh 
Street,  Eaeter. 

"  Residenoe  in  fuU-rlO,  York  BmUm§a, 
St.  SidveU,  Exeter. 

"  Date— 13<A  October  184«. 

"  Signature  of  applicant — /.  T.  Jtm, 

"  Reference,  wiUi  name  and  addieM  of 
referee— 7.  Floud,  Eiq.,  i,  Bedford  Circm, 
Exeter. 

"Witness  to  appUeant'ss^nattuetn-fF.  Ai, 
W.  Toby. 

"  Residence,  &c.  of  witn«s»>.-10,  York 
Building*,  St.  Sidaell,  ExtUr." 

The  parts  in  Ualice  were  filled  up  by 
the  defendant  on  ths  13th  of  October 
1845,  and  the  application  arat  aa  directed 
by  the  prospectus,  and  on  the  l&ih  oi 
December  the  defendant  received  iko  SoU* 
lowing  letter  of  aUotment :-~ 

"  Direct  Exeter,  PlymoulJi  and  Devon- 
port  Railway,  provisionally  registered,  pur- 
suant to  7  &  SVict.  c.  1 10,  oajutal  1 ,000,00<M. 
in  40,000i.  shares  of  251.  each ;  deposit, 
2/.  12«.  ed.  per  share.  No.  of  letter,  6S«. 
No.  of  sharea,  40.  Deposit,  1051.— Sir, 
—I  am  instructed  to  acquaint  you  that  tlie 
committee  have  allotted  you  forty  shares  in 
the  above  undertaking,  on  which  a  deposit 
of  21.  12*.  6d.  per  share  most,  be  paid  to 
one  of  the  undemeBtioned  bankem  on  or 
before  Saturday  the  SOth  day  of  December 
instant.  The  plans,  sections,  &c  hav«  been 
duly  deposited,  and  all  the  necessary  notices 
published.  Scrip  certificates  will  be  deli- 
vered in  exchange  for  this  letter  and  tfaa 
receipt  at  the  foot  signed  by  one  of  th* 
bankers,  and  notice  will  he  g^ven  by  advev> 
tisement  or  circular  of  the  times  and  plaoe* 
^pointed  f9r  execution  of  the  parliamentary 
deeds,  when  the  scrip  will  be  deliversd. 
"  I  am,  && 
"  F.  G.  F.,  Secretary  (pro  t«$n,) 

[Names  of  Bankers]. 

"Dec.  1845. — Received  on  account  ot 
the  provisional  committee  of  the  Direct 
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Bitter,  Plymontb  and  Devonport  Railwaj 
Compwiy,  the  sum  of  pounds  to 

tocount  for  to  them  on  demand. 
£      ." 

At  the  trial,  the  following  resolutions 
woe  also  put  in  evidenee  :— 

"Direct  Exeter,  Plymouth  and  Devon- 
pott  Railway  Company. — At  a  meeting  of 
die  provisional  committee  of  this  company 
on  the  4th  of  October  1 845,  present  [naming 
rarioos  persons] :  Resolved,  that  the  oom- 
Hiittee  are  of  opinion  that  the  whole  of  the 
nmbers  of  the  provisional  committee  should 
be  sommoned  to  attend  on  Tuesday  next, 
at  8  o'clock,  for  the  purpose  of  appointing 
a  Mmmiltee  of  managenunt,  secretary,  and 
other  officers;  that  W.  H.  Besley,  Esq.,  and 
8.  Davies,  Esq.,  be  added  to  the  provisional 
committee,  but  that  no  more  members  be 
admitted  without  the  consent  of  the  com- 
adttee." 

"7th  Oct.  1845.— At  a  meeting  of  the 
IffDvisional  committee,  held, this  day,  pre- 
sent, &e.,  resolved,  that  the  number  of  the 
Mmmkiee  of  management  be  limited  to 
twelve,  with  power  to  add  three  to  their 
Bamb« ;  that  E.  Woolmer,  Esq.,  and 
[naming  the  six  other  plaintiffs]  be  the 
tommiUee  of  management  and  that  £.  Wool- 
mer, Esq.,  be  the  chairman." 

liie  following  resolutions  of  the  com- 
adttee  of  management  Were  also  read : — 

"ISth  October  1845. — ^At  a  meeting  of 
the  committee,  held  this  day,  present  [the 
]daintiffs],  .  .  .  resolved,  that  the  Right 
Hon.  Lord  Graves,  — ~-  Tighe,  Esq.,  the 
Hon.  F.  H.  Fitzhardinge  Berkeley,  John 
Stewart,  Eaq.,M. P.,  John  Brightmsn.Esq., 
be  added  to  tiie  committee  of  management, 
aaliieet  to  their  consents  being  had." 

**  S7th  October,  1845. — At  a  meeting  of 
the  oomaiittee,  hdd  this  day,  present  [the 
fMntift]],  .  .  .  resolved,  that  the  Right 
Hon.  Lord  Graves,  John  Brightman,  Ed- 
ward Spencer  Curling,  Joseph  Henrj',  George 
Thomas,  Francis  Chambers,  John  Inglis 
Jerdein,  John  Tighe,  Esq«,  be  added  to  the 
committee  of  management ;  that  the  secre- 
tary do  write  the  solicitors,  acquainting 
them  with  these  appointments,  and  request- 
ing to  be  informed  of  the  assents  or  dissents 
of  the  gentlemen  elected." 

"7th  Nov.  1845. — Letters  from  Capt. 
Berkeley,  W,  H.  Besley,  Esq.,  and  others, 
desiring    to    withdraw    their   names   from 


the  provisional  committee,  having  been 
laid  before  the  committee,  it  was  resolved, 
that  the  secretary  be  instructed  to  in- 
form any  gentleman  wishing  to  have  his 
name  withdrawn  from  the  provisional  com- 
mittee, that  his  wish  shall  be  complied  with 
in  the  future  publications  of  this  company." 

It  also  appeared  that  no  assents  or  dis- 
sents had  been  received  from  the  eight  gen- 
tlemen who  had  been  added  to  the  committee 
of  management,  but  that  no  other  persons 
than  the  plaintiff  ever  acted  on  the  com- 
mittee of  management ;  that  some  names  had 
been  withdrawn  from  and  others  added  to 
the  provisional  committee  after  the  ISth  of 
October  and  before  the  15th  of  December ; 
that  no  deposit  was  ever  paid  by  the  pro- 
visional committee  or  the  committee  of 
management  on  the  shares  allotted  to  them ; 
that  no  scrip  was  ever  issued  or  prepared, 
and  no  parliamentary  contract  prepared; 
applications  had  been  made  for  45,017 
shares,  independently  of  those  reserved  for 
the  provisional  committee  and  the  committee 
of  management,  but  that  no  more  than 
36,460  shares  were  ever  allotted.  It  also 
appeared  by  the  resolutions  proved  at  the 
trial,  that  no  allotment  of  shares  had  been 
made  until  after  the  scheme  had  proved 
abortive  and  the  committee  were  aware  it 
could  not  be  proceeded  with.  On  the  Slst 
of  December  1845,  the  following  letter  was 
sent  to  the  defendant : — 

"  Direct  Exeter,  Plymouth  and  Devon- 
port  Railway.— Sir,— On  the  other  side  I 
transmit  you  a  copy  of  resolutions,  passed 
at  a  numerous  meeting  of  the  provisional 
committee,  held  at  the  company's  offices 
this  day.  I  am  also  directed  to  acquaint 
you,  that  in  consequence  of  a  number  of 
appBcants  having  fiuled  to  pay  their  depo- 
sits, the  committee  are  unable  to  proceed 
with  the  undertaking  in  the  ensuing  session 
of  parliament.  The  requisite  plans,  sec- 
tions, and  books  of  reference,  have  been 
duly  deposited,  in  compliance  with  the 
standing  orders,  and  the  expenses  of  these 
operations  have  now  to  be  met.  Those 
charges  having  been  incurred  in  conse- 
qnence  of  your  and  other  applications  for 
riiares,  the  committee  feel  that  you  will 
readily  pay  to  one  of  the  undermentioned 
bankers  the  sum  of  3s.  per  share  on  the 
allotment  made  to  you,  amounting,  to  61., 
fat  the  purpose  of  meeting  them.     This 
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payment,  made,  in  conformity  with  the  reso- 
lutions, willrelieve  you  from  further  liabUity, 
and,  if  desired,  your  letter  of  application 
will  be  returned ;  but  the  committee  have 
greaA  confidence  that  at  no  distant  period 
the  undertaking  will  be  brought  to  a  suc- 
cessful termination,  and  when  resumed  the 
subjoined  banker's  receipt  will  entitle  you 
to  a  preference  of  shares  to  the  extent  of 
your  allotment,  of  the  deposits  on  which 
your  present  payment  will  form  part. 
"  I  am,  Sir,  your  obedient  servant, 
"  F.  G.  F.,  Secretary  (pro  tern.  J 

"January,  1846. — Received,  on  account 
of  the  provisional  committee  of  the  Direct 
Exeter,  Plymouth  and  Devonport  Railway 
Company,  the  sum  of  pounds  to 

account  for  to  them  on  demand. 

£      .   [Names  of  several  bankers]." 

"  Direct  Exeter,  Plymouth,  and  Devon- 
port  Railway. — At  a  numerous  meeting  of 
the  provisional  committee,  held  this  day,  at 
the  offices  of  the  company,  E.  Woolmer, 
Esq.,  in  the  chair,  the  following  resolutions 
were  passed  unanimously : — That  the  com- 
mittee of  management  having  agreed  to  pay 
into  the  banks  mentioned  in  the  prospectus, 
on  or  before  the  10th  of  January  next,  the 
sum  of  S».  per  share  on  200  shares,  the 
provisional  committee  do  pay  the  like 
amount  per  share  on  100  shares  to  meet 
the  liabilities  of  the  company.  That,  as  it 
appears  by  the  opinion  of  counsel  that  the 
applicants  for  shares  are  legally  liable  for 
the  amount  of  deposits,  21.  \2s.  6d.  per 
share,  on  their  respective  allotments,  appli- 
cation be  made  to  each  applicant  for  shares 
for  the  sum  of  3s.  on  each  share  allotted, 
and  that  upon  payment  thereof  such  appli- 
cant be  released  from  all  further  liability, 
and  that  they  have  a  preference  of  shares  to 
the  extent  of  their  present  allotments,  of 
which  the  aforesaid  deposit  will  form  part, 
when  this  undertaking  is  again  proceeded 
with.  That  in  the  event  of  applicants  for 
shares  not  paying  the  said  deposit  of  3s.  per 
share  on  or  before  the  14th  day  of  January 
next,  this  offer  be  considered  to  be  can- 
celled, when  other  measures  will  be  adopted. 
That  the  thanks  of  the  meeting  be  given  to 
the  committee  of  management  for  the  able 
and  economical  manner  in  which  they  have 
conducted  the  affairs  of  the  company." 

At  the  close  of  the  plaintiffs'  case  it  was 
contended  for  the  defendant  that  there  was 


no  contract  proved  with  the  committee  of 
management,  but  that,  if  with  any,  it  was  with 
the  provisional  committee,  or  the  whole  of  the 
persons  who  constituted  the  company.  That 
if  any  change  had  taken  place  in  the  pro- 
visional committee  or  committee  of  manage- 
ment between  the  13th  of  October,  when 
the  application  for  shares  was  made,  and 
the  15th  of  December,  when  the  allotment 
took  place,  there  could  be  no  valid  contract. 
That  the  whole  40,000  shares  had  not 
been  allotted,  citing  Noekelt  v.  Crosby  {}); 
that  there  was  no  agreement  proved  to  pay 
on  the  20th  December ;  that  no  shares,  in 
fact,  ever  existed;  and  that  the  scheme 
being  abandoned,  the  deposits  could  not  be 
recovered,  as  the  plaintiff  were  not  ready 
and  willing  to  complete  the  contract.  Leave 
was  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit  on  the  above  objections,  and 
the  learned  Judge  left  only  one  point  to  the 
jury,  whether  the  allotment  to  the  defendant 
had  been  mad?  within  a  reasonable  time — 
saying  that  he  saw  nothing  which  rendered 
it  unreasonable,  and  they  gave  a  verdict  for 
the  plaintiffs,  with  105^.  damages,  liberty 
being  reserved  to  move  to  reduce  the 
damages  to  6{.,  if  the  Court  should  be  of 
opinion  that  the  plaintifis  were  entitled  to 
recover  only  3s.  instead  of  21.  12*.  6d,  per 
share. 

Kinglahe,  Serj.,  having  accordingly  ob- 
tained a  rule  nisi  upon  the  points  reserved, 
and  also  in  arrest  of  judgment,  on  the  ground 
that  the  contract  was  not  properly  averred 
in  the  declaration  or,  in  the  alternative,  for  a 
new  trial  for  misdirection, — 

Crowder  and  Greenuood  shewed  cause. — 
The  contract  is  made  up  of  the  letter  of 
application  and  the  letter  allotting  the  shares, 
and  it  is  first  objected  that  the  plaintiffs  are 
not  the  parties  with  whom  the  contract  was 
made ;  but  the  evidence  shews  that  the 
plaintiffs  are  the  sole  persons  who  ever  took 
part  in  the  management  of  the  company. 
The  letter  of  application  by  the  defendant 
is  directed  to  the  provisional  committee  o/ 
management :  and  the  answer  is,  "  the  eom- 
mitiee  have  allotted,"  &c.  Tt  is  no  answer  to 
the  right  of  the  plaintiffs  to  sue  on  this  con- 
tract to  say  that  they  may  have  made  it  on 
behalf  of  themselves  and  others,  not  named 
— Skinner  v.   Stocks  (2).     The  alteration 

(1)  3B.&C.  814. 

(2)  4B.&Ald.487. 
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vhieh  took  place  in  the  persona  composing 
the  provisional  committee,  between  the  time 
of  application  for,  and  allotment  of,  shares 
cunot  affect  the  contract,  as  the  present 
plaintiffs  were  the  acting  members  of  the 
committee  of  management  daring  the  whole 
of  that  time  :  the  managing  committee  were 
not  mere  agents  of  the  provisional  com- 
mittee, but  the  principals  in  this  contract. 
The  contract  with  the  committee  of  manage- 
ment is  complete  on  the  letters,  and  it  is 
not  altered  by  the  direction  in  the  letter  of 
allotment  that  the  money  is  to  be  paid  to 
the  account  of  the  provisional  committee — 
that  is  a  mere  arrangement  among  them- 
selres.  The  sole  question  to  be  tried  is, 
whether  the  defendant  had  what  he  con- 
tacted for,  which  it  is  contended  he  had. 
Then  as  to  the  misdirection,  the  Judge  did 
sot  express  a  decided  opinion  upon  the  rea- 
sonableness of  the  time  :  he  left  it  open  to 
the  jury,  and  they  found  that  the  allot- 
ment was  made  within  a  reasonable  time. 

[The  argument  on  the  other  points  is 
omitted,  as  no  judgment  was  given  upon 
them.] 

Kiaylake,  Serj.,  and  M.  Smith,  in  sup- 
port of  the  rule. — The  question  here  is,  with 
whom  was  the  real  contract  made  ?  and  it  is 
snbmitted  that  the  evidence  clearly  shews 
it  to  have  been  with  the  whole  provisional 
conunittee,  in  whose  names  the  prospectuses 
were  issued,  and  not  with  the  managing 
committee,  who  are  nowhere  alluded  to  in 
the  prospectus,  which  is  taken  as  the  basis 
of  Uie  contract.  The.  banker's  receipt 
q>pended  to  the  letter  of  allotment  is  given 
on  account  of  the  provisional  committee. 
The  mode  of  making  the  application  to  the 
provisional  committee  was  through  the  com- 
mittee of  management,  who  have  a  mere 
delegated  authority.  In  law,  the  contract 
is  made  with  the  provisional  committee^ 
Pi^M  v.  Thompson  (3).  The  contract  must 
be  collected  from  the  documents  themselves, 
unless  there  is  a  latent  ambiguity,  which  is 
certainly  not  the  case  here. 

[Pattesos,  J. — I  should  think  nobody 
rtading  the  prospectus  and  letter  of  allot- 
ment would  say  that  the  application  was  to 
the  provisional  committee.] 

But  even  if  the  application  was  made  to  the 
committee  of  management,  as  distinguished 


from  the  provisional  committee,  the  contract 
must  be  with  the  whole  body  of  provisional 
committee  :  the  committee  of  management 
acts  merely  as  the  agent  of  the  provisional 
committee — Evans  v.  Evans  (4).  Then 
as  to  the  change  in  the  members  of  the  com- 
mittee. The  contract  is  made  up  of  the  pro- 
posal and  the  acceptance,  which  must  be  of 
the  same  terms  and  between  the  same  par- 
ties, otherwise  no  contract  arises.  There 
is  a  power  to  add  to,  but  none  to  diminish, 
the  members  of  the  provisional  committee. 
It  may  be  that  the  defendant  was  induced 
to  propose  to  become  a  partner  in  the  un- 
dertaking on  the  credit  of  the  solvency  of 
those  very  persons  who  retired  before  the 
allotment  to  him.  Then,  as  to  the  mis- 
direction. The  question  is,  whether  the 
allotment  was  made  within  a  reasonable 
time,  under  all  the  circumstances  of  the  case; 
and  it  is  contended  that,  looking  to  the  re- 
solutions, it  clearly  appears  that  the  com- 
mittee never  took  any  steps  to  allot  shares, 
until  they  found  that  the  concern  was  abor- 
tive, and  that  money  was  needed. 

Cur,  adv.  vult. 

Judgment  was  now  (May  29)  delivered 
by- 

Lord  Denman,  C.J. — In  this  case,  first, 
the  prospectus  and  certainresolutions,  shew- 
ing a  provisional  committee  and  a  part 
thereof  as  committee  of  management,  and 
directing  applications  for  allotments  to  be 
directed  to  the  committee  of  management ; 
and,  secondly,  the  application  of  the  de- 
fendant so  directed ;  and,  thirdly,  the  answer 
announcing  the  allotment  from  that  body, 
were  relied  on  for  the  plaintifis  to  prove  an 
express  contract  with  them,  being  the  com- 
mittee of  management. 

On  the  part  of  the  defendant,  it  was  con- 
tended that  his  application  for  shares  was 
made  to  the  general  body,  and  sent  to  the 
committee  of  management,  as  a  part  of  that 
body  appointed  for  convenience  of  commu- 
nication, but  not  as  having  separate  righte 
or  powers  ;  and  to  support  this,  he  argued 
that  applications  to  be  admitted  to  a  joint 
undert^ing  would  be  swayed  much  by  con- 
sidering who  were  joined  therein,  and  that 
in  this  case  between  the  application  and 
allotment,  some  names  had  been  withdrawn 


(3)  i  Bos.  it  PuL  147. 


(i)  3  Ad.  &  EL  132. 
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from  the  provisional  committee  and  some 
had  been  added,  and  that  after  rach  a  change^ 
which  might  have  materiaUy  altered  liis  views, 
he  ongbt  to  have  the  option  of  taking  or  re- 
fusing the  allotted  shares.  Upon  consider- 
ing these  facts,  we  think  that  the  plaintifis 
have  not  proved  the  defendant's  contract  to 
have  been  made  with  them,  and  that  a  non- 
suit ought  to  be  entered. 

The  defendant  objected,  also,  to  the  time 
of  the  allotment,  and  the  cfaangre  that  had 
occurred  in  the  state  of  the  company  be- 
tween that  time  and  the  time  of  his  appli- 
cation, and  we  think  there  was  great  weight 
in  the  objection  as  well  as  in  the  question, 
whether  defendant's  proposal  was  accepted, 
under  the  circumstances,  unreasonable  time. 
But  these  are  rather  grounds  for  a  new  trial 
than  of  nonsuit,  and  we  do  not  enlarge  on 
them,  as  the  defendant  is  entitled  to  his  rule 
absolute  on  the  other  ground. 

Rule  absolute  for  entering  a  nonsuit. 


1847 
Jan.  26 
Feb.  25 


WILLIAMS,  ASSIGNEE,  &C.  OP 
SHOWN,  V.  CHAMBEB8. 


Insolvent— 1  ^  2  Vict.  c.  110,  ».  37 — 
Right  of  Assignee  to  sue  for  Personal  Labour 
of  Insolvent. 

To  a  declaration  hy  the  assignee  of  an 
insolvent,  which  stated  that  after  the  making 
of  the  vestii^  order,  and  before  the  final 
discharge  of  the  insolvent,  the  defendant  was 
indebted  to  the  plaintiff  4«  such  assignee  in 
1411.  for  the  work  and  labour,  ^c,  of  the 
insolvent,  due  hy  him  before  his  discharge, 
and  on  an  account  then  rtated  between  the 
plaintiff  as  4uch  assignee  and  the  drfendant, 
alleging  a  promise  to  pay  to  the  plaintiff 
us  such  assignee  after  the  vetting  order, 
the  defendant  pleaded  that  the  said  work 
and  labour,  ^e.  ivere  merely  the  personal 
labour  of  the  insolvent  done  after  the  mak- 
ing of  the  vesting  order  for  the  necessary 
present  maintenance  and  support  of  the 
insolvent  and  hit  family,  and  that  the 
money  due  in  respect  thereof  wot  not  more 
lAan  sufficient  for  the  necessary  maintenance 
and  support  of  the  intolvent  and  his  family  : 
and  that  before  the  plaintiff  as  s*ch  assignee 
had  interfered  or  demanded  the  said  monies 
from  the  defendant,  the  defendant  paid  the 


same  to  the  intohtnt.  Reptiealiim,  thM  the 
defendant  did  not  btfbre  the  plaint^,  at  tuck 
assignee,  had  interfered  or  demanded  the  laid 
moniet  pay  to  the  insolvent  the  said  moniet. 
General  denturrer:-—Held,  that  the  action 
cokM  not  be  maintained  for  a  debt  claimed 
to  he  due  directly  to  the  assignee  for  the 
personal  labour  of  the  inmilvent. 

Assumpsit,  by  the  plaintiff  as  assignee 
of  the  estate  and  eflbcts  of  F.  L.  Brown,  an 
insolvent  debtor. 

The  declaration  stated  that  whereas  de- 
fisndant,  after  the  making  of  a  certain  order 
by  the  Court  for  the  Relief  of  Insolvent 
Debtors  in  England  for  vesting  the  etttOe 
and  effects  of  tlw  said  Brown,  according  to 
the  form  of  the  statute  in  such  ease  made 
and  provided,  and  after  the  estate  and 
effects  of  the  said  Brown  became  vested  la 
plaintiff  as  such  assignee  as  aforesaid,  and 
before  the  final  discharge  of  said  Brown  in 
pursuance  of  the  said  statute,  to  wit,  &e., 
was  indebted  to  plaintiff,  as  such  assi^tee  as 
aforesaid,  in  the  sum  of  131/.  14*.  for  the 
work  and  labour,  care,  diligence,  joumies, 
and  attendances  of  the  said  Bnnra  by  him 
before  his  Said  dischatge  done,  performed, 
and  bestowed,  as  the  agent  of  and  for  defen-* 
dant,  at  his  request  and  for  certain  commis- 
sion and  reward  due  and  of  right  payable 
from  defendant  in  respect  thereof;  and  in 
181/.  14*.  for  money  found  to  be  dne 
from  defendant  to  plaintiff,  as  snoh  assignee 
as  aforesaid,  on  an  account  then  stated 
between  plaintiff,  as  suoh  assignee  as 
aforesaid,  and  defendant;  and  thereopon 
defendant,  after  the  making  of  the  sidd<nder, 
and  after  the  estate  and  effects  of  the  asM 
Brown  became  vested  in  plaintiff,  as  soeh 
ass^ee  as  aforessid,  to  wit,  &c.,  in  con- 
sideration of  the  premises,  lespeetivdy  that 
promised  plaintiff,  as  such  assignee  as  i^ne- 
said,  to  pay  him  the  said  several  momes 
respectively  on  request.  Breech,  non-pay- 
ment to  plaintiff  as  sueh  assignee. 

Third  plea  to  the  first  count,  diat  the 
said  work  and  labour,  &c.  of  the  said 
Brown  by  him  done,  &e.,  as  the  agent  of 
and  for  defendant  as  in  si^  flnt  count  men- 
tioned, were  and  every  part  of  the  sanw 
was  merely  the  personal  Uboar  of  the  said 
Brown  in  this  behalf  done,  &c.,  after  tb« 
making  of  the  said  order  by  the  said  Court 
for  vesting  the  estate  and  effects  of  the  said 
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BnwB,  aad  wen  and  ereiy  part  of  the 
nme  was  then  done,  &c.,  in  and  for  the 
neeeeaary  preaent  maintenance,  Nupport,  and 
lirelihood  of  the  aaid  Brown  and  his  fomily, 
udthat  the  monies,  commission,  and  reward 
dne  and  payable  from  defendant  in  respect 
of  the  aaid  work  and  labomr,  &c.  of  the  said 
Brown  were  not  m<»e  than  sufficient  for  the 
•aid  neeeaaary  maintenance,  aapport,  and 
Urelihood  of  the  aaid  Brown  and  lus  family. 
And  defendant  further  says  that  before 
the  commencement  of  this  suit,  and  befiwe 
die  plaintiff,  as  snch  assignee  as  aforesaid, 
had  at  all  interrened  or  interfered  in  that 
behalf,  or  had  made  any  claim  or  demand 
vhatMever  upon  or  from  defendant  in  re- 
wptd  of  the  said  monies,  commiasioD,  and 
reward,  due  from  defendant  in  respect  of 
the  said  work  and  labour,  &c.,  of  the  said 
Bnwn,  or  any  part  of  the  same,  to  wit,  &c., 
the  defendant  paid  to  the  said  Brown  all 
the  aud  moniea  ao  due  for  the  said  work 
aad  labour,  &e.  of  the  aaid  Brown,  and 
fee  the  aaid  onmmisaion  and  reward  due 
and  payable  in  respect  of  the  same.  Veri- 
fieatko. 

Replication  to  the  third  plea,  that  defen- 
dant  did  not  before  plaintiff,  as  such  assignee 
as  aforesaid,  had  at  all  intervened  or  inter- 
fefed  in  that  behalf,  or  had  made  any  claim 
or  deaaand  whatsoever  upon  or  from  defen- 
dant in  respect  of  the  aaid  monies,  &c.  duo 
from  defendant  in  respect  of  the  said  work 
aad  UboBT,  &e.  of  the  said  Brown  or  any 
part  of  the  same,  pay  to  the  said  Brown  aU 
•r  any  of  the  said  monies  so  due  for  the  said 
work  and  labour,  &c.  of  the  said  Browa, 
and  for  the  said  oommission  and  reward  so 
dae  sad  payable  in  respect  of  the  same, 
mtd»«tf»rmd. 

To  this  replication  there  was  a  general 
deiuiiw,  the  point  stated  being  that  it 
eoaaiated  merely  of  a  traverse  of  immaterial 
■alter.  The  plaintiff's  points  were,  that 
the  plea  was  bad,  as  the  debt  sued  foi  vested 
in  plaiati£r  aa  assignee ;  and  that  if  other- 
•iae,  and  the  insolvent  could  sue  for  or 
receive  the  debt  unless  the  assignee  pre- 
viously demanded  it,  then  the  replication  is 
frood  as  traversing  a  material  allegation  in 
the  plea. 

Coteling,  in  support  of  the  demurrer. — 
The  replication  traversesi  mmaterial  matter, 
and  the  rest  of  the  plea  is  a  good  answer  to 
the  declaration.    The  claim  of  the  insolvent 


for  his  personal  labour  did  not  pass  to  the 
assignee  under  1  &  2  Vict.  c.  110.  s.  S^ 
where  the  words  are  the  same  as  in  A  Geo. 
4.  c.  16.  a.  63,  or  at  all  events  not  more 
eomprehensive.    Chippendale  v.  Tomiineon 

(1)  is  directly  in  point;  there  Lord  Mans- 
field says,  "  The  single  question  is  whether 
the  assignees  are  entitled  to  the  earnings 
of  a  bankrupt,  and  we  are  all  clearly]  of 
opinion  that  they  are  not."  According  to 
the  report  of  the  same  case  in  1  Cooke'i 
Banhr.  Law,  p.  462,  he  adds,  "  The  assig- 
nees cannot  let  out  the  bankrupt,  they  can- 
not contract  for  his  labour."  Here  the  plain- 
tiff states  that  the  money  dne  was  no  more 
than  was  necessary  for  the  support  of  the 
insolvent  and  his  family.     Silk  v.  Oibom 

(2)  confirms  Chippendale  v.  TomUnson. 
In  He*se  v.  Stevenson  (3),  Lord  Alvanley 
distinguishes  such  a  claim  as  the  present 
from  profits  which  pass  to  the  assignees — 
Ex  parte  Walter*  {4).  The  only  cases  the 
other  way  are  those  where  the  claim  is  not 
for  personal  labour.  In  Coles  v.  Barrow 
(5),  the  Court  thought  the  bankrupt  might 
maintain  an  action  for  work  done  against 
his  own  assignees — Herbert  v.  Soger  (6). 
The  principle  of  agency  fails  in  such  a  case 
as  the  present  according  to  Chippendale  y, 
TomUnson. 

[Patteson,  J.  referred  to  Drake  v. 
£eeAA<rm(7).] 

Butt,  contrti.— The  plea  is  no  answer  to 
the  action.  In  Chippendale  v.  Tomlinson 
and  Silk  r.  Osbom  no  interference  by  the 
aasignees  was  shewn.  But  this  debt  vested 
absolutely  in  the.  assignees  under  1  &  9 
Vict.  0.  110.  s.  37.  In  Ford  v.  Dabbs{6), 
the  Common  Pleas  seem  to  have  thought 
that  a  debt  accruing  between  the  vesting 
order  and  final  discharge  passed  to  the 
assignees. 

[WiOHTMAN,  J. — There  the  claim  was 
for  goods  sold  and  d^vered.} 

The  princi^e  ^plicable  to  all  kinda  of 

(1)  4  Dong.  818. 

(2)  1  Esp.  140. 

(3)  3  Bos.  &  Pal.  £78. 

(4)  2  Mont.  D.  &  De  Gex,  635. 

(5)  4  Taunt  754. 

(6)  5  Q.B.  Rep.  96< ;  1.0. 12  Law  J.  Rep.  (n.s.) 
g.B.  286. 

(7)  1 1  Mee.  &  WeU.  315 ;  s.  e.  1 2  Low  J.  Rep. 
(M.S.)  Exob.  486. 

(8)  6Man.&Gr.809;i.e,12UwJ.R«p.(M.8.) 
C.P.  134. 
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debts  is  that  if  the  assignees  do  not  inter- 
fere, the  bankrupt  may  sue  for  a  debt  ac- 
cruing due  between  the  bankruptcy  and  the 
final  certificate — Htrhert  v.  Sayer,  Kitehtn 
V.  Bartach  (9),  Drayton  v.  Dale  (10).  Bat 
the  ailment  of  the  defendant  must  go  so 
far  as  to  contend  that  even  where  the  assig- 
nees do  interfere,  the  bankrupt  can  in  a 
case  like  the  present  maintain  an  action ; 
but  it  is  submitted  that  no  difference  arises 
firom  die  debt  being  due  for  the  personal 
labour  of  the  insolvent.  The  case  falls 
within  Webby.  For  (II).  Chippendale  v. 
Tomlinton  and  Silk  v.  Osbom  are  the 
only  cases  where  that  distinction  was  ad- 
vanced, and  in  the  former  case  reference  is 
made  to  Exparie  Proudfoot {i2). 

[Pattesok,  J.— I  think  the  distinction 
between  a  debt  due  in  respect  of  the  personal 
labour  of  the  bankrupt  and  other  debts  was 
taken  in  Crofton  v.  Poole  {l&).  This  pre- 
cise point  did  not  arue  in  Chippendale  v. 
Tomliiuon.'] 

[WioHiMAX,  J. — Suppose  this  defendant 
had  paid  the  insolvent  by  a  bill  of  exchange, 
could  the  assignees  have  compelled  him  to 
deliver  it  up  ?] 

They  would  be  entitled  to  the  debt,  and 
the  Insolvent  Court  would  probably  order 
the  bill  to  be  given  up.  Ex  parte  WaUen 
does  not  decule  this  case — the  assignees 
cannot  sile  the  debtor  if  they  allow  him  to 
pay  the  insolvent. 

[Pattesom,  J. — The  declaration  states 
the  debt  as  accruing  to  himself  as  assignee.] 

There  is  pn'haps  a  diflvsulty  in  saying 
the  work  was  done  as  agent  of  the  assignee. 

[Pattesok,  J. — Here  it  is  declared  on  as 
work  and  labour  done  by  the  insolvent,  and 
the  promise  to  pay  is  to  the  assignee. 
Ought  it  not  to  be  treated  as  work  done  by 
the  assignee  by  the  hands  of  the  insolvent  ?] 

Assignees  may  sae  either  in  their  own 
name  without  saying,  "as  assignees,"  or 
they  may  sue  for  work  done  by  them  as 
assignees. 

CowUng,  in  reply. — This  debt  did  not  vest 
absolutely  in  the  assignee  under  section  87. 
of  1  &  2  Vict.  c.  110.     Section  63.  of  the 

(»)  7  Etst,  6S. 

(10)  2B.&C.  293;  i.o.2UwJ.R«p.K.B.2g. 
(U)  7  Term  Rep.  891. 
(12)  1  Atk.  252. 

(18)  t  B.  &  Ad.  £68.;  s.  e.  9  Law  J.  Rep.  K.B. 
S9. 


Bankrapt  Act  is  eqndly  «oinprohenahr«i 
and  Herbert  v.  Smgtr  decides  againat  dn* 
view.  Fori  y,  Dahbt  was  decked  beftm 
Herbert  v.  Sayer,  and  itolfiRstion  wm  diece 
raised  on  this  point,  but  the  parties  amBOded; 
The  right  of  the  assignee  to  interfere  is 
founded  upon  the  insolveat  acting  as  hii 
agent,  and  in  such  a  case  as  this  there  ie  no 
agency.  In  Kitchen  v.  Bartteh  and  Em 
parte  Walters  the  law  is  treated  aa  settled. 
The  test  as  to  payment  by  a  b31  of  exehang^ 
sttf^rested  by  the  Comt  is  decisive ;  aa  JSa 
parte  Walters  elearly  shews  Uiat  the  assig- 
nees could  not  tompAlbe  ddivery  up  of  the 
bill  by  the  banknipt.  If  acsigncos  coaM 
not  saeibr  the  debt  for  iriNch  %  bill  el«B« 
change  is  givtm,  neither  can  th^aoe  oittbe 
Un  itself. 

[Wiohtuah,  J.—Tfae  diffici^y  is,  that 
they  might  claim  the  debt  as^  soon  as  re- 
covered :  why  not  then  the  bill  itself  ?  j 

Drake  y.  Beekhmat  does  aot  touoh  the 
point;  there  the  cause  of  aotioB  arose  faefoM 
'the  bankruptcy,  and  was  &r  unUqaidatad 
damages. 

Cur.  aie.  wmk.  ■ 

Judgment  was  now  (Feh.  25)  delivered 

by— 

Lord  Dbmhaii,  CJ.— -TUs<  was  a  de» 
nmrrer  to  a  replicotten  to  a  plea  totherfint 
eount  of  the  dedaiation,  which  stated,  tkat 
the  defendant,  after  themakingof  the  vesting 
order  by  the  Insolvent  Debton  Court,  aad 
after  the  estate  of  the  iasolveat  becaoBM 
vested  in  the  plaint^  as  assignee,  sftid  be* 
fore  die  fiaal  disohargeof  the  insolvent,  -aras 
indebted  to  the  piaiirtsff,  as  assignee,  ibrtba 
vork  and  labour,  joumies  aad  attandancaa 
of  the  ins<dv«nt  by  him  before' his  djanharga 
done  aad  perfonned  as  the  agent  of  tha 
defendant,  aad  for  commiKion  in  respaat 
thereof  aad  then  alleged  a  pnanisa  te  pay 
the  plaintiff,  as  assignee.  The' '  plea' atatad 
that  the  work,'  &o.  was  the  personal. iabov 
of  the  insolvent,  dmie  after  the  vsatiaff  order, 
and  the  money  pqraUe  in  respect  «€  k-nfat 
more  than  suffident  for  the  'HecMSary  aof*' 
port  of  the  insolvettt  and  his  ftunBy ;-  «nd 
that  before  the  pbdnkiff  had  at  all  inladsred 
or  made  any  daim  in  respect  of  it,  the  da* 
foadont  had  paid  the  insolventi  The  lepli* 
oatiam  denied  that  the  defendant  bad  paM 
the  insolrrat,  and  tk»  d^ndant  deaairad 
to  the  nplicatioB  cm  the  gnmoi  that.  Urn 
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iatne  taken  was  immaterial,  as  the  plaintiff 
had  no  right  to  tbe  proceeds  of  the  per- 
Mini  labour  of  the  insolvent  under  the 
dreumaUnces  stated  in  the  plea,  whether 
the  defendant  had  actually  paid  the  insol- 
rent  or  not  By  the  37th  section  of  the  1  & 
S  Viet  e.  110,  all  the  real  and  personal  estate 
of  the  insolvent,  and  all  his  future  estate, 
i^ht,  title,  and  interest,  in  and  to  any  real 
ud  penonal  estate  and  effects,  which  may 
come  to  him  before  his  final  discharge,  and 
aU  dehts  doe  or  growing  due  to  the  insol- 
vent, or  to  be  due  to  him  before  such  dis- 
diaige,  shall  be  vested  in  the  assignee. 
Th«  plaintiff's  claim  was  founded  upon  the 
comprehensive  words  of  this  section,  which 
voold  entitle  the  assignee  to  recover  any 
debt  accruing  to  the  insolvent  before  his 
final  diicbarge,  either  for  work  and  labour 
or  any  other  cause.  It  was  indeed  expressly 
decided  La  the  case  of  Ford  v.  Dabbt,  that 
a  debt  accruing  to  the  insolvent  between 
the  vesting  order  and  the  final  discharge 
Tests  in  his  assignee  under  the  37th  section 
of  the  act.  It  was,  however,  contended  on 
the  part  of  tbe  defendant,  that  though  the 
an^ee  might  be  entitled  to  the  benefit  of 
a  contract  made  with  the  insolvent,  and 
that  a  debt  accruing  to  the  insolvent  in  re- 
elect of  such  contract  would  vest  in  the 
an^see,  yet  that  he  could  not  let  out  the 
iBMlrent  to  hire,  or  contract  himself  for  his 
personal  labour;  and  Chippendale  v.  Tom- 
Ikioa,  reported  in  Cooke's  Bankr.  Law, 
ma  dted  in  support  of  this  distinction.  A 
great  many  other  cases  were  cited  on  both 
adesnpon  the  argument,  but  none  in  which 
it  was  held  that  the  assignee  of  a  bankrupt 
or  insolvent  could  sue  for  the  price  of  the 
penonal  labour  of  the  bankrupt  or  insolvent 
after  the  bankruptcy  or  insolvency,  as  a  debt 
dne&ectly  to  the  assignee  himself,  as  upon 
a  cratract  made  with  him.  In  the  present 
case  the  debt  in  the  first  count  does  not  ap- 
pear to  be  a  debt  due  or  growing  due  to  the 
huoheiU,  or  to  come  within  the  description 
of  estate,  or  chose  in  action,  which  would 
vest  in  the  assignee  under  the  37th  section 
of  the  act.  It  is  claimed  upon  the  pleadings 
as  a  debt  directly  due  to  the  assignee  for 
the  personal  labour  of  the  bankrupt,  and  if 
the  plaintiff  were  entitled  to  recover  in  re- 
spect of  such  a  claim,  we  must  go  the  length 
of  deciding  that  the  assignee  might,  in  the 
wads  lif  Lord  Mansfield,  in  Chippendale  v. 
Nsw  ScKiBs,  XVU-O-B. 


Tondinson,  let  the  insolvent  out  to  hire,  and 
contract  himself  for  his  personal  labour. 
Upon  this  ground  we  think  that  the  defen- 
dant is  entitled  to  judgment  upon  this  de- 
murrer. 

Judgment  for  defendant. 


A      '1  23   27     f    ^''^  MCHABD  DOBSON,  KNT. 


1847.       i 
Jan.  26.     J 


V.    ARTHUR     BLACKUORB, 
THE  ELDBR. 


Nuisance — Reversioner — Injury  to  Pub- 
lic Right — Assessment  of  Damages. 

A  count  in  a  declaration  which  states  the 
plaintiff's  possession  of  a  messuage  adjoining 
to  and  abutting  on  a  public  navigable  river, 
and  that  by  reason  thereof  the  plaintiff  was 
entitled  to  the  full  and  free  use  of  the  navi- 
gation  of  the  said  river,  for  the  purpose  of 
passing,  ^e.  and  of  conveying  their  servants, 
goods,  <!«.,  from  the  said  messuage,  and 
that  the  defendant  wrongfuUy  placed  planks 
and  logs,  SfC,  upon  ihesaid  river,  and  upon 
that  port  of  it  which  was  near  to  the  said 
messuage,  and  thereby  prevented  the  plain- 
tiff  from  having  the  full  use  of  the  navigation 
of  the  river,  per  quod  the  plaintiffs  had  been 
put  to  expense  in  the  conveyance  of  their 
servants,  goods,  ^c,  by  a  longer  and  less 
convenient  route,  discloses  a  sufficient  ground 
of  action  at  the  suit  of  an  individual.  But 
a  count  which  states  that  certain  messuages 
were  in  the  possession  of  tenants  of  the 
plaintiffs,  and  alleges  a  similar  obstruction, 
and  that  the  plaintiffs  were  injured  thereby 
in  their  reversionary  interest,  is  bad  as 
shewing  no  act  which  per  se  imported  any 
damage  to  their  reversionary  interest;  and  a 
verdict  having  been  entered  generally  for  the 
plaintiffs  on  a  declaration  containing  both 
counts,  and  the  jury  having  found  no  damages 
on  the  count  aUeging  their  possession  of  the 
messuages, — Held,  that  the  judgment  ought 
to  be  arrested  generally. 

Case.  The  first  count  of  the  decla- 
ration stated  that  before  and  at  the  time 
of  the  committing  of,  &c.,  a  certain  mes- 
suage and  premises  with  the  appurten- 
ances situate  and  being  at  Greenwich,  in 
the  county  of  Kent,  and  adjoining  to  and 
SH 
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abutting  upon  a  certain  navigable  river, 
to  wit,  the  river  Thames,  were  in  the  pos- 
se««ion,  use,  and  occupation  of  a  certain 
person,  to  wit,  one  Henry  Richard  Cbappell, 
as  tenant  thereof  to  the  said  plainti&,  the 
reveruon  thereof  then  and  still  belonging  to 
said  plaintiffs ;  that  also  before  and  at  the 
time  of,  &c.,  and  at  all  times,  the  said  plain- 
tifis  and  all  other  the  liege  subjects  of  our 
Lady  the  Queen  were  accustomed  to  have, 
and  of  right  ought  to  have,  free  passage  and 
navigation  in  and  upon  the  said  river  for 
their  ships,  vessels,  barges,  lighters  and 
boats,  and  the  said  plaintiffs  were  also  ac- 
customed to  have  and  ought  to  have  had 
and  of  right  ought  to  have  for  the  due  oc- 
cupation and  enjoyment  of  the  stud  mes- 
suage and  premises,  with  the  appurtenances 
by  their  said  tenant,  and  for  the  benefit  and 
advantage  of  the  said  messuage  and  pre- 
mises, the  full  and  free  use  and  navigation 
of  that  part  of  the  said  river  which  is  near 
to  the  said  messuage  and  premises,  and  free 
and  open  passage  for  all  persons  in  boats, 
barges,  and  other  vessels,  to  approach  and 
pass  to  the  said  messuage  and  premises  from 
and  out  of  the  said  river,  and  also  to  de- 
part and  pass  from  the  said  messuage  and 
premises  to  and  into  the  said  river,  and  to 
load  and  unload  their  boats,  barges,  and 
other  vessels  at  and  upon  the  said  messuage 
and  premises,  without  the  hindrance  and 
obstruction  of  any  person  or  persons  what- 
soever. Yet  the  said  defendant,  well  know- 
ing the  premises,  but  contriving  and  wrong- 
fully and  unjustly  intending  to  injure  and 
aggrieve  the  said  plaintiffs  in  their  said 
reversionary  estate  of  and  in  the  said  mes- 
suage and  premises  with  the  appurtenances, 
whilst  the  same  were  so  in  the  possession 
and  occupation  of  the  said  tenant,  as  such 
tenant  thereof  to  the  plaintiffs  as  aforesaid, 
and  whilst  the  said  plaintifl&  were  so  inter- 
ested therein  as  aforesaid,  to  wit,  on  &c., 
utd  on  divers  other  days  and  times,  &o,, 
wrongfully  and  unjustly  and  without  the 
leave  or  licence  of  the  said  plaintiffs,  placed 
and  fixed  in  and  upon  the  said  river  Thames, 
and  in  and  upon  that  part  which  is  near 
to  the  said  messuage  and  premises,  divers 
bai^s,  planks,  rafters,  timbers,  &c.,  and 
other  materials,  and  wrongfully  and  unlaw- 
fully kept  and  continued  the  same  so  there 
pkrad  for  a  long  space  of  time,  to  wit, 
thence  hitherto,  and  thereby  during  all  that 


time  the  said  defendant  wrongfully  and  un- 
lawfully hindered  and  obstructed  the  use 
and  navigation  of  that  part  of  the  said  river 
which  is  near  to  the  said  messuage  and  pre- 
mises as  aforesaid,  and  hindered  and  pre- 
vented the  passage  of  divers  persons  desirous 
of  passing  to  the  said  messuage  and  pre- 
mises from  and  out  of  the  said  river,  and  to 
and  into  the  said  river,  and  to  and  into  the 
said  river  from  the  said  messuage  and  pre- 
mises ;  and  also  thereby  hindered  and  pre- 
vented the  loading  and  unloading  of  divers 
boats,  barges,  and  other  vessels  at  and  upon 
the  said  messuage  and  premises;  and  by 
means  of  the  said  several  premises  the  said 
plaintiffs  have  been  and  are  greatiy  iqjuzed 
and  aggrieved  in  thdr  said  reversionary 
estate  and  interest  of  and  ia  the  said  mes- 
suage and  premises,  with  the  appurtenanoea, 
so  in  the  possession  of  the  said  Henry  Rich- 
ard Clu^pell,  as  such  tenant  thereof  to  the 
said  plaintiff  as  a&resaid. 

There  were  five  other  counts  similar  to  the 
preceding,  relating  to  other  houses  occupied 
by  other  tenants  of  the  plaintiffs. 

The  seventh  count  stated  that  before  and 
at  the  time  of  the  committing  of,  &c.,  the  said 
plaintiffs  were  lawfully  possessed  of  a  cer- 
tain other  messuage  and  premises,  with  the 
appurtenances,  situate  at  Greenwich  afore- 
said, in  the  county  aforesaid,  and  adjoining 
to  and  abutting  upon  the  said  river  Thames, 
being  such  public  navigable  river  as  afore- 
said, and  by  reason  thereof  the  said  plain- 
tiffs before  and  at,  &c.,  and  at  all  times,  were 
accustomed  and  of  right  entiUed  to  have 
full  and  free  use  and  navigation  of  the  aaid 
river,  for  the  purpose  of  passing  and  re- 
passing therein,  in  boats,  barges,  and  other 
vessels,  and  of  conveying  their  servants, 
goods,  and  other  merchandise  to  and  firom 
the  said  last-mentioned  messuage  and  pre- 
mises, and  also  convenient  aeceas  to  the 
same  messuage  and  premises  firom  the  said 
river  finm  time  to  time,  and  at  all  times, 
for  the  necessary  and  beneficial  occupation 
and  enjoyment  of  the  same.  Nevertheless, 
the  said  defendant,  well  knowing,  &c.,  bat 
contriving,  &c.,  to  wit,  on  &c.,  and  on  divers 
other  days,  &c.,  wrongfully  and  injuriously, 
and  without  the  leave  or  Ucence  (^  the  said 
plaintiffs,  placed  and  fixed  in  and  upon  the 
said  river  Thames,  and  in  and  upon  Uiat  part 
thereof  which  is  near  to  the  said  last-men^ 
tioned  messuage  and  premises,  divers  barges* 
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planks,  &c.  and  other  materials,  and  wrong- 
folly  and  injuriously  kept  and  continued 
die  same,  &c.,  and  thereby  during  all  the 
time  last  aforesaid,  the  said  ddendant 
mongfidly  and  unlawfUly  hindered  and 
perented  the  said  plaintifis  irom  haying 
the  full  and  free  use  and  navigation  of 
nid  river,  and  from  passing  and  repassing 
thereon  to  and  from  the  said  last^mentioned 
messuage  and  premises  in  boats  and  other 
vessels,  and  firom  conveying  their  servants, 
goods,  and  merchandise  from  time  to  time 
to  and  from  the  same  messuage  and  pre- 
mises, and  from  occupying  and  enjoying 
die  same  in  so  convenient  and  beneficial  a 
manner  as  they  otiierwise  might  and  would 
hare  done,  and  by  reason  of  the  premises 
last  aforesaid  the  said  plaintiffs  have  been 
put  to  great  trouble  and  expense  in  and 
about  the  conveyance  of  their  servants, 
goods,  and  merchandise,  and  in  and  about  en- 
deavouring to  remove  the  said  obstructions 
10  wrongfUly  caused  by  the  said  defendant, 
and  have  been  and  were  thereby  otherwise 
greatly  injured  and  aggrieved. 

Ei^th  count  similar  to  the  preceding  as  to 
dnee  other  messuages  in  Greenwich,  but 
alleging  as  additional  special  damage  that 
the  plaintiff  were,  by  reason  of  the  obstruc- 
tion, oUiged  to  convey  their  servants  and 
merchandise,  &c.,  by  land  and  by  another 
and  longer  and  more  circuitous  and  incon- 
venient route,  and  were  put  to  great  expense 
in  so  doing,  and  in  endeavouring  to  remove 
Ae  olMtmction. 

Ninth  count,  for  obstructing  and  prevent- 
ing the  plaintiffs  from  completing  an  em- 
bankment ;  to  this  count  a  nolle  prosequi  was 
entered. 

Pleu,  not  gnilty,  and  also  other  pleas 
denying^  the  possession  of  the  tenants  and 
Ae  existence  of  the  right  of  navigation  by 
the  plain tifft  as  appurtenant  to  the  said  mes- 
■m^es,  tee. 

At  Uie  trial,  before  Lord  Denman,  C.J., 
•t  the  Spring  Assizes  for  Surrey  in  184S, 
tb»  pay  found  that  the  plaintiffs  were  not 
CBtidea  to  damages  by  reason  of  their  having 
to  emrj  HuSr  goods,  &c.  round  (as  in  the 
seven^  and  eighth  counts) ;  but  that  as  to 
tbe  coonts  alleging  injury  to  the  plaintiffs' 
tewtaSon  some  damage  had  been  sustained, 
bat  tliat    there  was  no  evidence  of  the 


plaintiffs,  damages  la.,  with  liberty  to  the 
defendant  to  move  to  enter  a  verdict. 

A  rule  fiMi  having  been  obtained  aceoid- 
ingly,  or  for  a  new  trial,  or  for  arresting  the 
judgment, — 

Channell,  Serj.  and  Badeley  shewed 
cause. — The  declaration  contains  a  states 
ment  of  a  private  as  well  as  a  public  right ; 
the  former  statement  may  be  useless,  but 
it  does  not  hurt.  There  was,  no  doubt,  a 
nuisance  in  respect  of  the  obstruction  of  the 
river — Hale  de  Portibu$  Maris,  c.  70;  and 
there  can  be  no  doubt  of  the  sufficiency  of 
the  counts  which  allege  the  plaintiff's  pos- 
session of  the  houses — Rote  v.  Groves  (1) ; 
and  that  an  action  will  lie  wherever  the 
plaintiff  has  sustained  a  particular  grievance 
by  the  obstruction  of  a  public  right.  Htt- 
bert  V.  Oroves  (2)  was  overruled  by  Rote 
V.  Miht  (3).  In  Oreasty  v.  CodUnff{i)  a 
temporary  obstruction  to  a  public  right  mm 
held  to  give  a  good  cause  of  action,  as  also  in 
Wiggins  v.  Boddington  (5) ;  and  these  cases 
were  recognized  in  JVilkt  v.  the  Htmgerford 
Market  Company  (6).  The  only  remaining 
question,  and  which  applies  more  especially 
to  the  six  first  counts,  is  more  properly  a 
qnestion  of  tiie  sufficiency  of  the  evidenoe> 
If  tiie  reversion  might  be  injured  by  the 
obstruction,  the  jury  have  found  in  effect 
that  there  was  such  injury — Tucker  v. 
Newman  (7),  BedingfiM  v.  Ontlou  (8), 
Jetterv.  Oifford{9),  Shaduell  v.  Hntchinton 
(10),  Athby  V.  WhiU{\\),  Hobson  v.  Todd 
(12),  Pindar  v.  Wadsworth  (13),  Barker 
V.  Oreen  (14),  Alston  v.  Seaks  (15). 

Shee,  Serj.  and  Peacock,  contr&. — ^Tbe 
question  is,  whether  on  any  of  the  counts  a 
sufficient  damage  is  shewn  on  the  face  of 
the  declaration  to  sustain  an  action  for  an 

(1)  6  Scott,  N.R.  645. 

(2)  1  Esp.  148. 

(3)  4  Mtiu.  &  Selw.  101. 

(4)  2  Bine.  263 ;  a.  o.  5  Law  J.  R«p.  (v.s.)  C.P. 
262. 


(«)  8  Car.  &  Pay.  544. 
(6)--       


A  TeTdict  was  entered  generally  for  the 


,  ,  2  Bing.  N.C.  281;  *.o.  5  Law  J.Rep.(R.s.) 
C  P  28 

(7)  11  Ad.  &  El.  40 ;  a.  «.  9  Law  J.  Rap.  (n.Si,) 
Q.B.  1. 

(8)  3  Lev.  209. 

(9)  4  Burr.  2141. 

(10)  8  Car.  &  Pay.  615. 

(11)  2  Ld.  Raym.  964. 

(12)  4  Term  Rep.  71. 

(13)  2  East,  154. 

(14)  2  Bing.  317  ;  a.  c.  8  Law  J.  Rep.  C.P.  3. 

(15)  glbid.S;  a. e.  1  Uw J. Rep. (n.s.) M.C. 95. 
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injury  wbieh  has  been  done  to  a  public 
right.  In  Ckicketter  v.  Lttkhridge  (16),  a 
count  like  the  serenth  and  eighth  was  held 
good ;  but  there  it  waa  alleged  that  the  plain- 
tiff had  attempted  to  use  the  way  and  was 
obstructed.  In  heton  v.  Moon  (17)  there 
was  also  a  particular  damage,  as  the  plaintiff 
was  by  the  obstruction  prevented  from  car- 
rying coals  from  his  colliery ;  and  Gk>uld, 
J.  expressly  stated,  as  the  ground  of  fais 
judgment,  that  some  particular  damage  ap- 
peared to  have  been  done  to  the  plaintiff, 
which  was  not  common  to  the  rest  of  the 
king's  subjects.  In  this  case  the  foct  that 
the  obstruction  was  near  the  plaintiff's 
house  would  not  of  itself  create  a  particular 
damage,  as  the  plaintiff  might  not  have 
occasion  to  use  the  way.  In  Rose  v.  Groves, 
a  particular  grievance  was  alleged  in  the 
preventing  the  access  of  the  plaintiff's  cus- 
tomers ;  besides  there  it  did  not  appear  that 
the  nuisance  could  affect  the  pubUc.  But 
suppose  a  sufficient  damage  had  been  proved, 
still,  how  is  an  action  to  be  brought  for  a 
mere  obstruction  to  a  public  river,  and  how 
are  the  damages  to  be  ascertained  ?  Any 
one  of  the  public  might  remove  the  ob- 
struction ;  and  in  the  case  of  an  obstruction 
of  this  nature  it  might  be  removed  by  merely 
taking  away  the  chain  which  fastened  the 
barges.  It  might  have  been  alleged  as 
special  damage  that  the  property  had  been 
put  up  to  auction,  and  that  the  existence  of 
the  obstruction  prevented  the  sale  or  dimi- 
nished the  amount  bid.  But  it  may  be 
doubted  whether  even  in  that  case  a  good 
cause  of  action  would  be  shewn,  as  the 
public  must  be  taken  to  be  aware  of  their 
right  to  abate  the  nuisance  or  to  indict. 

[LoBO  Denman,  C.J. — The  costs  of  the 
indictment  might  then  be  the  special  da- 
mage ;  but  I  do  not  see  why  the  owner  of 
any  commercial  house  would  not  have  as 
good  a  cause  of  action  as  the  present  plain- 
tiff.] 

The  damage  is  merely  imaginary.  In 
Fineux  v.  Hotenden  (18)  it  was  held  that 
the  plaintiff  could  not  sue  for  the  ob- 
struction of  a  public  way  in  the  city  of 
Canterbury,  which  was  punishable  in  the 

(16)  Waies,7I. 

(17)  I  U.  Raym.  486;  s.  e.  1  Salk.  15;  Csrtb. 
4S1;  12  Mod.  262. 

(18)  Cro.  BUs.  664. 


leet,  nalest "  some  ^dal  grief  w«e  shewn 
by  him."  In  Hopwood  v.  Schofield  {19), 
where  the  injury  to  die  veversion  was  the 
non-repair  of  a  road  wMcb  led  to  the  {^ain- 
tiff 's  land,  Patteson,  J.  nonsuited  the  plain- 
tiff on  the  ground  that  an  injory  wfaioh 
might  be  redressed  in  a  few  days  could  not 
be  considered  penBaaeBt.-  It  is  also  an 
objection  to  the  firet  six  counts,  diat  they 
allege  both  a  private  and  pnbiie  i^t>-~ 
Chichester  t.  Lethbridge.  The  Court  will 
take  judicial  notice  that  the  Thames  ia  a 
public  navigable  river;  andth*  aHegation 
of  the  private  right  w^  not  help.  There 
was  no  evidence  of  any  acquisition  of  a  pri- 
vate right  before  the  river  was  navigable  by 
the  public.  The  two  last  counts  allege  the 
injury  to  be  done  to  the  plaintiff's  possea- 
sion;  but  they  do  not  sliew  sufficiently 
that  any  particular  damage  was  sustained-— 
1  Saund.  845,  n.  2.  There  is  no  -private 
right  in  the  river  eidier  alleged  or  piwved. 
The  first  six  counts  are  clearly  bad,  bodt 
for  the  reasons  above  given,  and  also  aa 
shewing  no  injury  which  can  possibly- afiect 
the  reversion.  The  rerenioBary  counts, 
therefore,  not  being  good,  and  tba  poaaes- 
aory  counts,  even  if  good,  not  being  sup- 
ported by  the  evidence,  and  the  nny  tiaving 
found  no  damages  in  respect  of  l^m,  and 
the  verdict  having  been  takmi  generally  on 
the  whole  declaration,  it  cannot  be  main* 
tained — Leach  v.  Thtmas  (QO),  £«tpM«  ▼. 
Griffin  (21),  2  Saund.  171,  «. 

Cur.  adf,  aiift. 

The  judgment  of  the  C!ourt  was,  oii  a 
subsequent  day,  delivered  by — 

Lord  Denman,  CJ.—A  role  was  d>* 
tained  for  arresting  the  ju^nrai*  in  Hda 
case,  on  objections  taken  to  eight  coimtas 
all  of  them  complained  c^. injury  to  tin 
plainti£&,  from  the  unlawful  atopfiag  up  of 
a  public  road ;  the  first  six  alleging  dtat  I^ 
reversionary  estate  in  six  difiEnrent  houses, 
occupied  by  as  many  several  tenmts,  had 
sustained  damage  therefrom ;  two  allq^^ 
that  the  like  damage  had  been  done  to 
houses  of  which  he  was  possessed.  '  Ob  a 

(19)  2  Hoe.  &  Bob.  16. 

(20)  2  Me«.  tc  Wals.  427 ;  a.  o.  6  Uw  J.Km^ 
(N.s.)  Exeh.  126. 

(21)  llAd.&El.  187;  •.«.9Uw J.Rap.(s.s.) 
Q.B.  23. 
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onth  cofUt  a  natte  f)n>$equi  was  entered. 
Tbe  olqectioa  to  those  counts  ia  which 
the  pkintiff  dedared  in  reapeet  of  his  own 
peswnion  was,  that  the  oalawful  act  of 
itoppng  a  road  is  a  nuisance  to  all  the 
Qawn's  snl^eets,  and  not  the  ground  of 
action  at  the  suit  of  an  indiridual ;  but  this 
abjection,  in  its  geaaral  form,  was  consi- 
dered in  the  case  of  Ckieheater  v,  Letk- 
Mf^  and  overmled,  where  tbe  plaintiff 
imtaina  any  Special  damage  fi»m  tbe  un- 
kwM  ohatruoticn.    Jvuen  t.  Moore,  cited 
in  a  note  at  the  end  of  that  ease^  is  pre* 
tm\j  in  poinL     So  ia  the  case  of  Rote 
T.  Gropee,  which    explains    that   special 
damage  here  means  damage  brought  on  the 
indindoal  complaining,  which  might  be, 
pediaps,  more  properly  styled  particular 
damage,  or  "  a  special  damage  more  than 
to  the  xeat  of  her  Majesty's  subjects,"  and 
not  that  soit  of  damage  only  which  may 
or  may  not  enun  from  the  act  done,  but 
CBlitlm  tbe  plaintiff,  where  it  does  occur, 
laspaoifie  reparation  in  the  form  of  damages. 
The  otgeetion  to  the  six  counts  was,  that 
the  nalawfiil  act  charged  does  not  per  *e 
hofott  any  damage  to  the  plainti^'  rever- 
mnary  interest.   The  tenant  in  posaesaion  is 
abridged  of  his  rights  by  the  stoppage  of  a 
pnblw  mad,  i«d  may  suffer  damage  from 
it;  bat  the  landlord,  irtio  is  out  ai  posses- 
iioB,is in  nowise  damnified  by  his  tenants 
betag  prevented  from  enjoying  his  house  in 
•0  ample  a  manner  as  ha  might  otherwise 
hara  A>ne.    Saofa  of  the  counts  in  question 
would  be  established  by  evidence  proving 
that  the  defendant  had  on  two  different 
days  placed  a  bar  across  the  road  for  five 
aiaQtea  only.   In  Baxter  v.  Tayfer  (22),  a 
greater  ofaatxuctian  was  held  to  g^ve  a  rever- 
saoBcr  no  cause  of  action ;  even  amwe  per- 
■wncnt  mdaanoe  may  not  continue  till  the 
•ad  of  tike  lease,  when  tbe  plaintiib'  right 
sf  pnasf  ipiun  would  accrue,  but  might,  in 
dw  meantrnte,  be  abated  by  one  of  the 
Imhlie,  or  by  the  sheriff,  on  indictment. 
Tbeee  eonnta  do  not  even  aver  (as  in  Bo$e 
V.  Grotes)  that  the  <ri)atmction  was  conti- 
aned  to  the  time  of  bringing  the  action. 

If  indeed,  an  obstruction  of  a  public  road 
appeared  to  be  of  a  permanent  nature  in  its 
oooatmotion,  or  professed  either  by  notice 

(it)  4  S.  &  id.  72  i  ■.e.  2  Uw  J.  Rep.  (ks.) 


affixed,  or  in  any  other  way,  to  deny  the 
public  right,  and  so  led  to  an  opinion  that 
no  road  was  there,  the  value  of  the  house 
might  be  lowered  in  public  estimation,  and 
peenniary  loss  might  follow,  for  which  we 
will  not  say  that  an  action  would  not  lie. 
But  this  is  a  peculiar  state  of  things,  which 
ought  to  be  distinctly  set  forth  ;  and  it  by  no 
meana  ariaes  from  the  naked  fact,  that  while 
the  plaintiff's  house  was  in  the  hands  of  his 
tenant  a  public  road  had.  been  obstmcted 
by  the  defendant. 

Some  of  these  counts  being  good,  and 
some  bad,  the  damages  n^ght  possibly  have 
been  severed,  and  judgment  entered  for  the 
plaintiff  on  the  good  counts,  and  omitted  on 
the  others.  But,  on  referring  to  my  note,  I 
find  that,  in  answer  to  my  queation  on  the 
subject,  the  jury  declared  that  the  plaintiff 
had  in  fact  sustained  no  damage  whatevw 
oa  the  good  counts,  and  a  verdict  was  taken 
for  1«.  on  the  whole  declaration.  We  have, 
therefore,  no  power  to  enter  the  verdict  on 
any  particular  counts ;  but  are  placed  under 
the  necessity  of  arresting  the  judgment  gene* 
rally. 

Rule  tAetlute,  for  arresting  the 
judgment. 


17.1 
.1./ 


BULHER  V.  BOUSPIELD. 


1847 

Feb. 

Pleading — Auumptit — Special  Contract 
— Striking  out  Counts. 

Where  the  plaintiff  declared  on  am  agree- 
ment by  whieh  he  undertook  to  survey  a  line 
of  railway,  and  was  to  be  paid  2501.  on  the 
i2nd  of  October  on  contwunoing  the  work, 
800/.  more  oa  the  I5th  of  November,  2S01. 
on  the  plant  being  deposited,  and  SOOl.  when 
the  Standing  Orders  were  eompUed  with : — 
Held,  that  a  special  count  for  the  first  two 
instalments  wat  properly  joined  with  a  count 
for  work  and  kdiour. 

Assumpsit.  The  first  count  of  the  de- 
claration atated  that  before,  &c.  a  certain 
railway  was  projected,  and  intended  to  be 
made,  and  called,  &c.,  under  and  by  virtue  of 
the  authority  and  of  the  provisions  of  an  act 
of  parliament  intended  to  be  applied  for  in 
that  behalf  in  the  then  next  ensuing  ses- 
sion of  parliament,  and  it  was  necessary  for 
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that  purpose,  and  in  compliance  with  cer- 
tain orders  of  the  honses  of  parliament,  to 
make  surveys,  &c.,  and  deposit  plans,  &c., 
before  certain  times  in  that  behalf  respec- 
tively appohited  and  required  by  the  said 
order.  And,  thereupon,  on  the  21st  of 
October  1845,  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant  that  the 
defendant  should  by  himself,  his  workmen, 
and  assistants,  survey  a  certain  part,  to  witi 
twenty-one  miles  of  the  country  lying  be- 
tween certain  places,  to  wit,  &c.,  through 
which  country  a  part  of  the  said  intended 
railway  was  intended  to  be  made,  and  should 
'  prepare  the  plans  of  such  part,  and  deposit 
them  on  or  before  the  30th  of  November 
then  next  ensuing,  and  that  the  plaintiff 
should  forthwith  enter  upon  and  commence 
the  work  aforesaid,  and  that  the  defendant 
should  thereupon  pay  to  the  plaintiff  2501. 
on  the  22nd  of  October,  SQOl.  on  the  15th 
of  November,  the  further  sum  of  250/.  on 
the  plans  and  sections  being  deposited  with 
her  Majesty's  Board  of  Trade,  and  300/. 
when  it  should  have  adjudged  that  the 
Standing  Orders  of  the  House  of  Commons 
bad  been  complied  with.  It  then  stated 
mutual  promises,  and  that  the  plaintiff,  con- 
fiding, &c.,  entered  upon  and  commenced 
the  said  work,  and  did  by  himself,  his  work- 
men, and  assistants,  continue,  carry  on,  and 
perform  the  same  until  and  after  the  said 
15th  day  of  November. 

Breach — First,  non-payment  by  the  de- 
fendant of  the  250/.  on  the  22nd  of  Octo- 
ber, and  a  further  breach,  the  non-payment 
of  the  300/.  on  the  15th  of  November. 

There  was  also  a  count  for  work  and 
labour  and  money  paid,  and  a  count  on  an 
account  stated. 

An  order  having  been  made  by  a  Judge 
at  chambers  "  that  the  first  or  second  count 
of  the  declaration  should  be  struck  out,  with 
costs  to  be  taxed,  the  same  counts  being 
for  the  tame  subject-matter  of  complaint, 
and  in  violation  of  the  rules  relating  to 
pleading," — 

Peacock,  on  a  former  day  in  the  term, 
had  obtained  a  rule  nwt  for  rescinding  the 
Judge's  order. 

J.  Broum  shewed  cause. — The  mode  of 
declaring  adopted  by  the  plaintiff  is  incon- 
sistent with  what  was  the  practice  even  before 
the  New  Rules.  The  first  count  seta  out  a 
special  contract  for  wcurk  and  labour,  averring 


that  the  days  of  payment  were  past.  The 
second  count  is  for  the  same  work  and 
labour.  By  Reg.  Gen.  Hil.  term,  4  Will. 
4.  T.  5,  "several  counts  are  not  to  be 
allowed,  unless  a  distinct  subject  matter  of 
complaint  is  intended"  to  be  establidied  in 
respect  of  each."  It  may  be  said  that  the 
agreements  <£»  paying  the  money  and  doing 
the  work  are  independent,  and  that  the 
plaintiff  might  recover  the  money  without 
shewing  that  he  had  done  the  work— P«<>- 
dage  V.  Cole  ( 1 ).  But  it  ia  evident  that  the 
intention  was  tiiat  the  payments  and  work 
were  to  go  on  pitri  passu. 

Peacock,  contr&.— The  question  is,  whe- 
ther these  counts  are  in  apparent  violation 
of  rule  5.  of  Reg.  Gen.  Hii.  term,  4  WilL 
4.  In  this  case  the  first  instalment  is  to 
be  paid  before  the  work  is  done,  and  is 
therefore  payable  whether  any  work  is 
done  or  not;  the  second  instalment  is 
also  payable  on  a  given  day ;  the  other  iif- 
stalments  are  not  payable  unless  the  work 
is  done.  The  plaintiff  could,  therefore, 
under  the  last  count,  recover  the  last  two 
instalments,  but  not  the  first  two. 

[Coleridge,  J.— But  why  are  we  to  as- 
sume that  the  second  count  is  for  the  last 
two  instalments  f ] 

[Patteson,  J. — You  say  that  you  are 
entitled  to  recover  on  a  qtuinttitn  nemit  on 
the  second  count,  even  if  you  fail  on  th6 
first.] 

If  the  report  is  not  made  in  time,  stiO 
the  other  things  should  be  paid  for,  and  if 
these  have  not  been  properly  done,  the 
defendant  may  bring  a  cross  action.  In 
Cahoon  V.  Burford  (2),  and  in  OUbert  t. 
Hales  (3),  Alderson,  B.  laid  down  the  true 
test  as  bdng  whether  on  the  fiice  of  th« 
counts  they  appeared  to  be  for  the  same 
cause  of  action.  In  this  case  the  contrary 
appears,  and  the  bill  of  particulars  is  not 
to  be  looked  at  for  this  purpose.  This  Is 
analogous  to  the  exception  given  in  the  rule 
itself  as  to  a  count  for  freight  upon  a  char- 
ter-party, and  for  freight  pro  ratd  Utneris 
upon  the  contract  implied  by  law. 

Lord  Denhan,  C.J.-— We  think  th« 
counts  ought  to  be  allowed  to  stand. 

(1)  I  Wms.  Saund.  819,  <.  b. 

(2)  ISMee.  &iWdto,lM;  •.«.13UirJ.  B«pi. 
Excb.365. 

(8)  2  Dowl.  &  L.  227. 
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Pattjeson,  J. — ^I  think  this  i&  Iik«  the 
cue  of  the  charter-party. 

CoLuuoos,  J.  a&d  WiaBi;iU](,  J.  con- 
euned. 

Rule  abtiUute. 


47.     \ 
.  18.  / 


8AHVEL  V.  GREEN. 


1847 

Feb 

Banter'*  Cheque  —  Debt  —  Privity  — 

Jgeney. 

B.  entployed  C.  to  raise  money,  and  C, 
proaared  1601.  from  A.,  which  he  handed 
<•  B.tfrom  whom  he  took  a  cheque  for  that 
nm  payable  to  him  (C.)  or  hearer,  C. 
Pibtequenlly  applied  to  B.  for  payment  rf 
ike  cheque.  In  debt  by  A.  against  B.  on  the 
eleque, — Held,  that  C.  was  clearly  the 
irfendant's  agent,  and  that  the  delivery  to 
tin  supported  the  averment  in  the  declaration 
of  a  ddivery  to  A. 

Debt.  The  first  cotint  of  the  declaration 
stated  that  the  defendant  made  his  draft  or 
Oder,  called  a  hanker'a  cheque,  for  the  pay- 
ment of  160/.  to  £.  Tucker,  or  bearer,  and 
delivered  U>e  same  to  the  plaintiff,  who  was 
and  still  is  the  bearer,  and  that  the  same 
was  not  paid,  when  presented.  There  were 
also  coonta  for  money  lent,  interest,  and  on 
an  Bccoont  stated. 

Pleas  to  the  first  count,  first,  that  the 
defendant  did  not  make  the  cheque ;  second, 
that  the  defendant,  to  wit,  on,  &c.,  deli- 
Tered  the  draft  to  the  said  E.  Tucker  named 
in  it,  and  that  save  as  aforesaid  there  never 
was  any  delivery  of  the  said  draft  by  the  de- 
fendant ;  absque  hoc,  that  the  defendant 
deh'vered  the  said  draft  to  the  plaintiff.  To 
the  second,  third,  and  last  counts,  nunquam 
indebitatus.     There  were  also  other  pleas. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  Spring  Assizes  for  Surrey,  1846, 
Tucker  was  called  for  the  plaintiff:  he 
stated  that  he  was  a  discount  agent,  and 
was  employed  by  the  defendant  to  raise  him 
160J.,  in  the  words  of  the  witness,  "  by  hook 
or  by  crook  ;"  and  that  he,  Tucker,  got 
the  money  from  the  plaintiff,  and  took  it  to 
the  defendant,  from  whom  he  received  the 
dieqae,  together  with  a  bill  of  exchange, 
accepted  by  one  Hull,  as  a  collateral  secu- 
rity. The  defendant  said  that  the  cheque 
might  be   presented  in  a  week  :  it  did  not 


appear  at  what  time  the  plaintiff  became 
the  holder  of  the  cheque ;  but  Tucker,  on 
several  occasions,  applied  to  the  defendant 
for  payment.  It  was  objected  that  there 
was  no.  privity  between  the  plaintiff  and 
defendant,  and  that  the  cheque  was  not  de-. 
livered  by  the  defendant  to  the  plaintiff  :-r: 
as,  in  fact,  at  the  time  it  was  given  by  the 
defendant  to  Tucker,  the  defendant  did  not 
know  what  Tucker  would  do  with  it — and 
that  debt  would  not  lie,  except  as  between 
the  immediate  parties.  The  jury,  undei 
bis  Lordship's  direetion,  returned  a  verdict 
for  the  plaintiff  for  the  amount  of  the 
cheque,  leave  being  reserved  for  the  de- 
fendant to  move  to  enter  a  nonsuit. 
,  Lush,  in  Easter  term  last,  having  ob- 
tained a  rule  nisi  accordingly,— 

Peaeock  shewed  cause. — There  was  a 
delivery  to  the  plaintiff  by  the  defendant 
through  Tucker. 

[Patteson,  J. — The  question  seems  one 
of  agency.  If  Tucker  was  the  plaintiffs 
agent,  a  delivery  to  him  was  a  delivery  to 
the  plaintiff.  If  Tucker  was  the  defendant's 
agent,  a  delivery  by  him  was  a  delivery  by 
the  defendant]. 

In  either  case  the  deliveiy  might  be  such 
as  would  vest  the  interest  m  the  plaintiff; 
at  all  events,  it  was  evidence  for  the  jury. 

Lush,  contr&.— This  question  was  not 
left  to  Uie  jury.  Application  for  payment  of 
the  cheque  was  made  by  Tucker,  who  was 
a  discoqnt  agent, 

I^WiCHTMAN,  J. — ^We  cannot  take  judicial 
notice  of  what  the  character  of  a  discount 
agent  is.  Suppose  Tucker  had  been  em- 
ployed by  the  defendant,  or  any  one  else, 
to  get  the  cheque  discounted,  and  was  to 
have  10/.  for  doing  so.] 

That  might  have  been  evidence  of  agency, 
hot  here  ttiere  was  no  employment  to  get 
the  cheque  discounted. 

[WiOHTHAN,  J.  —  The  very  expression 
'*  by  hook  or  by  crook"  would  seem  to 
shew  that  Tucker  was  merely  to  be  an  in- 
strument for  raising'  the  money,  and  was 
not  in  any  sense  to  advance  his  own.] 

The  holder  of  the  cheque  is  entitled  to 
the  sum  mentioned  in  it — and  to  bring  an 
action  on  it. 

Per  Curiam. — Tucker  was  clearly  the  de- 
fendant's agent. 

Rule  discharged. 
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BUTT  V.  MORRELL  AND 
ANOTHER. 


Landlord  and  Tenant — Distress — Ft.  Fa. 
— Qroning  Crops  —  Sheriff —  Assignment 
•— Pleading, 

Though  growing  crops  seised  under  a  fi .  fa. 
are  protected  from  distress  at  common  lau, 
yet  if  the  execution  creditor  by  reason  of 
his  claiming  some  things  distrainable  at  com- 
mon law  is  driven  to  rely  on  the  statute 
56  Geo.  3.  c.  50,  he  is  bound  to  bring  him- 
self in  his  pleading  within  the  provisions  of 
that  statute.  And  therefore,  in  an  action  of 
trover  for  pigs,  swine,  wheat,  straw,  and 
other  goods,  ^c,  the  defendant  (the  lattd- 
lord  of  a  farm)  justified  under  a  distress 
for  rent,  and  the  plaintiff,  in  his  replication, 
set  out  a  fi.  fa.  on  a  judgment  recovered 
against  M.  C.  (the  tenant),  and  an  assign- 
ment to  him  (the  plaintiff)  by  the  sheriff  of 
all  the  crops,  under  an  agreement  by  which 
the  fdaintiff  agreed  to  use  and  expend  the 
produce  on  the  farm  according  to  the  custom 
of  the  country,  and  alleged  that  the  wheat, 
straw,  4'C.  seized  was  the  produce  of  the 
crops,  and  that  the  pigs  and  swine  were  kept 
to  consume  the  straw  and  produce  under  the 
provisions  of  the  statute  and  the  agreement: 
— Held  HI,  for  not  shewing  that  there  was 
no  covenant  or  written  agreement  between 
the  landlord  and  tenant  within  the  Srd  sec- 
tion. 

Secondly,  the  plaintiff's  agreement,  as 
set  out  in  the  replication,  being  that  he  would 
not  sell  or  dispose  of  or  carry  off  from  the 
farm  any  straw,  S^c,  except  such  as  M.  C. 
had  a  right  to  sell  or  dispose  of  in  ease  the 
execution  had  not  issued : — Held,  that  the 
replication,  which  did  not  negative  that  the 
straw,  ^c.  was  straw  which  M.  C.  had  a  right 
to  dispou  of,  was,  for  this  reason,  also  ill. 

Thirdly,  the  plea  having  stated  the  pos- 
session of  M,  C,  the  replication  as  to  the 
residue  of  the  goods,  ^c,  stated  that  M.  C. 
at  the  time  when  ^c.  was  in  possession  of 
part  only,  and  not  of  the  whole  of  the  said 
farm,  and  the  said  residue  was  not  on  the 
said  part  of  the  farm  in  the  possession  of 
M.  C : — Held  ill,  as  being  either  an  argu- 
mentative denial  of  M.  C.'s  possession,  and 
of  the  cattle,  SfC.  being  on  the  farm,  or  an 
informal  new  assignment. 


TroTer,  for  pigs,  swine,  wheat,  straw, 
barley,  clover,  oats,  vetches,  peas,  floor, 
clocks,  tables,  chairs,  and  other  articles. 

Plea,  that  one  Maiy  Cox  for  a  long 
time,  to  wit,  for  the  space  of  one  year  next 
before  and  ending  on  the  29th  day  of  Sep- 
tember 1842,  held  and  enjoyed  a  certain 
&nn,  called.  Sec,  in  the  county  of  Be^s, 
as  tenant  thereof  to  the  defendants,  under 
and  by  virtue  of  a  certain  demise  thereof 
theretofore  made  for  a  certain  term  at  the 
yearly  rent  of  250/.,  payable,  &c :  that 
on,  &c.,  a  huge  sum  of  money,  to  wit,  the 
sum  of  180/.  16s.  9d.,  parcel  of  the  rent 
aforesaid,  for  one  year  of  the  said  term  end- 
ing on  &c.,  became  and  was  due  and  pay- 
able and  in  arrear  from  the  said  Mary  Cox 
to  the  defendants  (the  residue  of  the  said 
rent  beyond  the  said  sum  of  180/.  16s.  9d. 
having  been  paid),  and  at  the  said  time 
when,  &c.  still  continued  due  and  in  anear 
and  unpaid :  that  the  said  cattle,  goods,  &e. 
were,  at  the  sudtime  when,  &c.,  in  and  upon 
the  same  farm :  wherefore  the  defendants, 
at  the  said  time  when,  &c.,  and  within  the 
space  of  six  calendar  months  next  after  the 
said  29th  day  of  September  1842,  and  next 
aiter  the  conclusion  of  the  said  term,  and 
during  the  continuance  of  the  title  and  in- 
terest of  the  defendants  in  the  said  fiom, 
and  while  the  said  M.  Cox  was  still  in  pos- 
session of  the  said  farm,  did  enter,  &c,  and 
did  then  in  and  upon  the  said  fiurm  seize, 
take,  and  distrain  the  said  cattle,  goods,  &c., 
so  being  upon  the  said  farm  as  aforesaid,  as 
and  for  a  distress  for  the  said  rent  so  dne 
and  in  arrear  as  aforesaid,  and  impounded 
the  same  as  such  distress  as  aforesaid,  on  the 
most  fit  and  convenient  part  of  the  said 
&rm  for  that  purpose,  and  the  same  not 
being  replevied,  the  said  defendants  at  the 
said  time  when,  &o.,  sold  and  disposed  of 
the  said  cattle,  goods,  &c.,  for  and  towards 
the  satisfaction  and  discharge  of  the  said 
arrears  of  rent,  and  the  costs,  charges,  and 
expenses  of  the  said  distress,  as  they  law- 
fully might  for  the  canse  aforesaid.  Verffi- 
cation. 

Replication  to  the  plea,  so  far  as  the  same 
relates  to  the  stud  pigs,  swine,  wheat,  straw, 
barley,  oats,  vetches,  peas,  and  hay,  parcel 
of  the  said  cattle,  go(^,  and  chattels,  that 
before  the  said  time  when,  &c.,  to  wit,  on 
the  19th  day  of  October  1840,  the  plain- 
tiff recovered  a  judgment  in  the  Court  of 
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Qneoi's  Bench  against  Mary  Cox  and  one 
Biebard  Cox,  for  a  4ebt  of  l.lOOi.  and 
3/.  10«.  danMges,  and  before  &e.,  on  the 
fith  of  July  18*2,  soed  oat  a  writ  of  fi.  fa. 
dineted  to  Ae  sherifl^  of  Beiltsfaire,   in> 
doned  to  levy  570i.  3«.  aBd  poundage,  &c., 
tnd  which  isid  writ  after«ntrda  and  -before 
the  Mud  time  when,  &c.,  to  wit,.on  &e.,  waa 
dtliTared  to  the  said  sheriff  of  Berkshire 
to  be  executed,  &o.,  by  virtae  of  whiefa 
ittd  writ  the  said  sheriff  afterwards  and 
befcre  the  said  time  when,  &e<,  and  during 
the  said  term  in  the  said  plea  mendonedy 
to  wit,  on  &c.,  aeaaed.  and  took  in 'execution- 
eertaia  iwnuag  atock,  goods,  chattels,  and 
eActs,  and  alse  the  crops  at  the  said  M. 
Cox  then  sowa  and  growing  in  ■  and  opon 
the  *aai  farm,  te  wit,-  &c.,  and  thereupoa 
widiia  a  reasonable   time  afterwards   and 
baftre  tha  said  time  ytbeti,  &c.,  and  before 
th*  defenda^a  entered  or  dittaiaed,  &c., 
sad  whilat  the  atai  writ  waa  and  remained 
la  fall  ibroe,  to  wit,  on  the  aoth  of  Sep< 
leather  1843,  by  -a  certain  paper  writing 
then  mode  and  subscribed,  a*  well  by  the 
said  sheriff,   to  wit,  H.  B,  Esq.,   as   by 
the  plaiatiffii  die  said  abariff  in  aatii^tion. 
to  the  extent  of  483J.  6«.  (atwhii^  sum  tbt 
•aid  fanning  stock)  goods,  chattels,  &c.,  so 
wiBed  and  taken  La  execution  had  been 
nloed)  tovatda  the,  ddd  573i.  3«.,   and 
iaterest,  poundage,  and  expoises,  assigned 
to  the  {^aintaff  all  an4  singular  the  said 
growing  crops,  and  .crops  o(  oom  cat  and 
UBcat,  severed  or  npt  levered,  asd  the  fann- 
ing stock,  goods.  See,  so  seized  and  taken 
in  execution  as  aforesaid,  and  then  being, 
on  the  said  laxm,  to  have  and  to  hold  unto 
the  plaintiff,  his  execubNra,  administratots, 
i.'  .'  ;   .i_)..s  as  his  and  their  own  goods  and 
cLatttLi,  and  the  plain  tiff  thereby  agreed  witk 
the  said  sheriff  that  he,  the  said  plaintiff, 
should  not  carry  otF,  nor  sell  or  dispose  of, 
for  the  purpose  of  being  carried  off  from 
the  said  fann,  any  straw,  threshed  or  un- 
thrcshed,   except  such  wheal  straw  as  the 
iaid  M.  Cox  and  Richard  Cox  had  a  rigJit 
to  tell  or  dispose  of,  or  would  have  had  a 
right  to  tell  or  dispose  of,  in  ease  the  said 
txeculion  had  not  been  levied,  or  any  straw 
of  crops   growing,  except  as  aforesaid,  or 
any  chaff,  fodder,  or  turnips,  or  any  manure, 
compost,  or  ashes,  nor  any  hay,  grass,  or 
grasses,  natural  or  artificial,  nor  any  tares 
or  v«tcbes,    nor  any  roots   or   vegetables. 
Mew  Sebies,  XVI.— QK 


being  the  produce  of  the  said  farm,  but 
should  use  and  expend  the  same,  except  at 
before  excepted,  on  the  said  &rm,  in  such 
manner  as  would  accord  with  the  custom  of 
the  country;  and  the  said  sheriff,  so  far  as 
he  lawfully  might  or  eould,  but  not  further 
or  otherwise,  did  thereby  allot  or  assign 
unto  the  plaitniff  the  use  of  the  following 
buildings  and  lands  in  the  said  farm,  name- 
ly, &e.,  and  all  usnal  paths  and  ways,  in 
and  upon,  to  and  from,  the  said  allotted: 
bams,  lands,  and  premises,  until  the  25th 
day  of  Mareh  tiien  next,  for  using  and> 
consuming  the  sidd  straw,  ftc.  thereby 
sold  and  assigned  ^.^^md  that  at  the  said 
time  when,  &c.,  the  said  wheat,  strawy 
bailey,  outs,  vetdies,  peas,  and  bay  in 
the  decIamdoR  mentioned  w6re  the  pro- 
daee  of  the  said  growing  crops  so  seieed 
and  tsdten  in  execution,  and  after  the  said 
seising  and  taking  in  execution,  and  before- 
the  said  time,  &c.,  to  witj  on  the  said  20^ 
day  of  September  1842,  cut  and  severed- 
from  the  soil  of,  and  thenceforth,  until  and 
at  the  said  time  when,  &o.,  still  continuing 
on  the  said  iann,  and  that  at  the  said  time 
when,  &a.,  the  said  pigs  and  swine  were 
beasts  kept  and  osed  by  ■  the  plaintiff  on 
the  said  fann;  for  the  purpose  of  con- 
suming the  said  straw  and  other  produce, 
under  the  provisions  of  a  certain  act  of  par-' 
liantent,  made  and  passed  in  the  56th  Oeo. 
i,  entitled,  &c.  and  the  said  agreement  of 
the.plaiatiff;  and  that  at  the  time  when  they 
the  defendants  entered,  seized,  and  dia-- 
tnined,  a  reasonable  time  had  not  elapsed 
for  the  plaintiff  to  consume  the  said  straw 
and  produce  according  to  the  said  agree- 
ment and  the  provisions  of  the  said  act. 
VeriiieatioB.  And  as  to  the  plea,  so  far  as 
the  same  plea  relates  to  the  residue  of  tba 
said  cattle,  goods,  and  chattels,  that  at  the 
said  time  when,  &e.,  and  at  the  tinoe  when 
the  defsndants  so  entered,  seized,  &c.,  the 
said  M.  Cox  was  in  possession  of  part  only, 
and  not  of  the  whole  of  the  said  farm,  and 
that  the  said  icaidue  of  the  said  cattle, 
goods  and  chattels  was  not,  nor  was  any 
part  thereof,  on  the  said  part  of  the  said 
farm  then  in  the  possession  of  the  said  M. 
Cox,     Verification. 

Demurrer  to  the  replication,  so  fkr  as  the 

same  relates  to  the  said  pigs,  swine,  wheat, 

straw,  barley,  oats,  vetches,  peas  and  hay, 

parcel  of  the  said  cattle,  goods,  and  cbattek, 
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assigning  for  causes  (amongst  others)  that 
it  does  not  appear  that  the  plaintiff  entered 
into  any  agreement  according  to  the  pro- 
visions of  the  statute,  nor  that  this  was  a 
case  in  which  no  covenant  or  written  agree- 
ment was  shewn  to  the  said  sheriff  to  use 
and  expend  the  said  goods,  crops,  or  pro- 
duce upon  the  lands,  nor  whether  there  was 
or  was  not  any  such  covenant,  nor  what  it 
was,  if  any,  nor  whether  any  of  the  notices 
or  other  acts  required  by  the  said  statute 
were  given  or  done  by  the  said  sheriff  in 
conformity  therewith,  nor  whether  there  waa 
any  custom  of  the  country,  nor  what  it  was, 
if  any,  nor  whether  the  agreement  entered 
into  by  the  said  paper  writing  was  in  con- 
formity with  the  custom ;  nor  that  the  said 
wheat,  barley,  oats,  or  peas  were  in  any 
Way  referred  to  by  the  said  agreement ;  nor 
that  the  said  straw  was  not  such  as  was 
excepted  by  the  agreement;  nor  that  the 
said  agreement  authorized  or  required  the 
consumption  of  the  said  goods  by  animals ; 
nor  that  the  said  pigs  and  swine  were  upon 
the  said  farm  in  conformity  either  with  the 
said  statute  or  the  said  agreement ;  and  also 
that  the  said  replication  states  that  which 
is  evidence  of  a  sale,  and  does  not  state  a 
sale,  &c.  Demurrer  also  to  the  replication, 
•o  for  as  the  same  relates  to  the  residue 
of  the  said  cattle,  goods,  and  chattels ;  as- 
signing for  causes  that  the  said  replication 
neither  confesses  and  avoids  nor  takes  issue 
upon  the  said  plea  and  that  the  said  repli- 
cation professes  to  be  in  confession  and 
avoidance  of  the  said  plea,  and  yet  intro- 
duces no  new  matter ;  and  that  it  is  an  argu- 
mentative denial  of  the  averment  in  the  plea 
that  M.  Cox  was  still  in  possession  of  the 
said  farm,  and  also  was  an  informal  assign- 
ment ;  and  that  the  said  replication  impro- 
perly concluded  with  a  verification. 

Joinder  in  demurrer. — The  plaintiff's 
points  were,  that  the  com,  &c.,  the  produce 
of  the  growing  crops,  was  protected  from 
distress  at  common  law,  and  that  the  pigs 
and  swine  were  pibtected  by  the  statute  56 
Geo.  3.  c.  50.  s.  8. 
•  The  case  was  argued  by — 
Aspinall,  in  support  of  the  demurrer. — The 
replication  is  ill.  It  does  not  shew  that  the 
goods  mentioned  in  the  first  part  were  ex- 
empted from  distress,  either  at  common 
law  or  by  the  operation  of  the  statute  53 
Oeo.  3.  c.  fiO.     On  the  other  aide,  Peacock 


V.  Purvis  (1)  and  Wrighi  v.  Dewe$  (2) 
will  be  relied  on,  but  those  were  cases  in 
which  it  was  held  that  the  statute  56  Geo.  3. 
c.  50.  did  not  apply ;  here  the  plaint^ 
seeks  to  bring  himselif  within  the  operadoa 
of  the  statute,  and  for  that  purpose  he  seta 
out  an  agreement  by  the  plaintiff  with  the 
sheriff  to  consume  the  goods  according  to  the 
custom  of  the  country  ;  but  the  replksadoa 
does  not  shew  that  the  land  was  not  hdd 
under  a  written  agreement ;  for  if  it  had  been 
so  held  the  purchaser  must,  according  to  the 
statute,  have  agreed  with  the  sheriff  to  coil- 
sume  the  crop,  &c.,  according  to  such  agree- 
ment. If  the  custom  of  the  country  is  sup- 
posed to  attach,  it  is  not  shewn  what  tha 
custom  is.  The  same  remark  iq>plies  to 
animals  used  and  kept  to  consume  the  pro- 
duce ;  and  it  does  not  appear  that  dM 
plaintiff  was,  by  the  terms  of  the  agreera<»it, 
bound  to  keep  them  on  the  land.  Secondly, 
the  assignment  is  informally  stated.  The 
sheriff  could  not  assign  "  by  a  paper  writing," 
though  he  might  assign  by  parol,  and  the 
paper  writing  would  be  evidence  of  tha 
assignment.  T|iirdly,  the  plaintiff  does  not 
bring  himself  within  the  6th  section  as  to 
the  severed  crops,  as  he  does  not  say  that 
the  crops  seized  were  severed  "  at  the  tioM 
of  the  sale."  Lastly,  the  replication  as  to  the 
residue  only  amounts  to  an  argumentative 
denial  of  the  possession  of  Mary  Cox.  The 
pluntiff  might  have  traversed  her  posses- 
sion or  he  might  have  new  assigned,  but 
he  has  replied  in  such  a  manner  as  to  leeve 
the  defendant  without  means  of  safely  taking 
issue  on  the  replication  (3). 

(1)2  Brod.  &  Biag.  362. 

(2)  1  Ad.  &  EL  641 ;  ■.€.  8  Uw  J.  Rsp.  (ma) 
K-B.  181. 

(3)  Th«  stitato  fi6  Geo.  3.  o.  £0,  after  proTidiof 
in  Motion  1,  dut  no  ■heriff,  &e.  ahoald,  bv  virta* 
of  toy  prooeu  of  tnj  coort  of  law,  carry  off  or  nH 
or  dUpoM  of,  for  tha  purpoae  of  being  aarried  off 
<Tom  any  laoda  let  to  farm,  any  straw,  lie.,  or  any 
manure,  &a,  in  anyoata  wbatsoerer;  nor  any  bay, 
graaa,  tares,  &c,  nor  an^  roola  or  vagetafalea,  buBg 
prodaoe  of  auch  lands,  in  any  eaaa  where,  accord- 
uig  to  any  oorenant  or  written  agreement  anterad 
into  and  made  for  the  beoe6t  of  the  owner  or  land- 
lord,  auch  bay,  graaa,  &c.  ought  not  to  be  takes 
off  or  witbholdeo  from  auch  lands,  provida*  fay 
section  3, — "  That  auch  sheriff  or  other  oSear 
executing  luch  proceas  may  diapoa*  of  any  crops 
or  produce  hereinbefore  mentioned  to  any  pcraon 
or  persona  who  shall  ap«e  in  writing  with  aaah 
aberiff  or  other  officer,  in  easea  whara  no  eo**« 
naot  or  written  agreement  shall  be  shewn,  to  as* 
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Jan.  19.—/.  Henderson,  contra. — ^There 
M  an  averment  that  a  reasonable  and  proper 
time  for  consnming  tbe  produce  had  not  ar- 
med. The  protection  to  growing  crops  con- 
tinoes  for  a  reasonable  time  after  their  sever- 
ance— Peacock  v.  Purvii ;  and  it  ought 
to  hare  been  alleged  by  the  defendant  that 
more  than  a  reasonable  time  had  elapsed 
—Wright  V.  Deves.  The  protection  is 
eomplete  at  common  law,  and  it  is  not 
nececsary  to  comply  with  56  Geo.  S.  c.  50. 
It  makes  no  djffereAce  that  the  crops 
were  severed,  as  here,  between  the  time 
of  die  execution  and  the  distress — Wright 
V.  Doges.  By  8  Anne,  c.  14.  s.  3,  goods 
)Mi  fide  sold  before  the  seizure  are  pro- 
tected. If  more  than  a  reasonable  time  had 
dapsed,  the  remedy  would  have  been  by 
action  on  the  case — Hoskins  v.  Knight  (4). 
Hera  die  plaintiff  takes  tbe  right  of  the 
iberiff.  The  argument  on  the  other  side 
does  not  touch  the  agricultural  produce :  it 
cbiefly  rests  on  the  right  to  take  the  pigs, 
tc.  It  is  said  the  formalities  of  55  Geo.  3. 
e.  50,  ought  to  have  been  complied  with  ; 
bat  onder  section  3.  the  assignment  by  the 
Aetiff  gave  a  right  to  use  the  pigs,  &c., 
inetpective  of  the  forms  given  by  that  sta- 
tate. 

[CoLEUDOB,  J. — The  objection  is,  that 
7«a  ought  to  have  stated  that  there  was  no 
covenant  with  the  landlord,  and  should 

*>4  txftoA  tbe  smna  on  saob  lands,  in  saeb  manner 
■>  ikiU  accord  with  tbe  eutom  of  tbe  eoontr; ;  and 
■  CHM  «h«ca  any'  ooTCnant  or  Kiittan  agieement 
•bail  be  sbevn,  then  according  to  sooh  corenant  or 
nitttn  agreement ;  and  after  >uch  sale  or  dinposal 
■0  qnahied,  it  thdl  be  Uvfal  for  looh  person  or 
pariuu  to  nie  aO  auch  necetaary  bama,  stables, 
baildlma,  ontbouaea,  yarda  and  fleldi,  for  tbe  pnr- 
]>oae  of  eoaanming  such  crops  or  produce,  as  such 
aharilTor  other  oBear  shall  allot  or  assign  to  them 
tu  that  purpoee,  and  which  aoch  tenant  or  occupier 
waald  hare  bsea  aatitled  to  and  onght  to  have  uaed 
fcr  the  Ifte  parpoaa  on  soeh  lands." 

SectioB  C.  prorides — That  where  tbe  purehaaer 
ef  aoj  crop  prodoce  before  mentioned  shall  bare 
•atared  into  may  agreement  with  tbe  sheriff  touch- 
iag  tha  uae  or  expenditure  thereof  on  lands  let  to 
win,  it  riiall  not  be  lawful  for  the  landlord  to  dia- 
tnia  ftw  lent  on  any  oom,  hajr,  straw,  or  other  pro- 
dose  thcnof,  which  at  the  time  of  such  sale  and 
the  eieention  of  aneh  agreement  under  tbe  Act,  shall 
hna  bsan  aereied  ftom  tbe  aoil  and  aold  subject  to 
•aah  agreemeat ;  nor  opon  any  beast  whataoever 
hcpl  ar  oasd  upon  the  land  for  the  purpoae  of  con- 
aaiaing  the  produce  Ihcieof  under  the  proviaiona  of 
the  statute,  and  the  agreement  so  entered  into." 
(4)  lllaa.&Selv.  246; 


further  have  gone  on  to  shew  what  the  cus- 
tom of  the  country  was.] 

The  purchaser  knows  nothing  of  the  con- 
tract with  the  landlord ;  he  takes  only 
under  the  statutory  power  exercised  by  the 
sheriff.  In  Wright  v.  Dewes  an  opinion 
was  expressed  that  these  clauses  are  only 
directory.  If  the  sheriff,  knowing  of  any 
agreement  between  landlord  and  tenant, 
failed  to  incorporate  it  into  his  assignment, 
he  would  be  liable,  but  it  would  not  prevent 
his  assignment  giving  a  title  to  the  pur- 
chaser. 

[CoLEKiDOE,  J.^You  Say  nothing  about 
the  custom,  but  only  that  a  reasonable  time 
had  not  elapsed]. 

It  is  immaterial  whether  the  custom  re- 
quires immediate  severance  or  not,  for  tbe 
title  of  the  plaintiff  became  perfect  under 
the  statute.  As  to  the  objections  of  form, 
the  act  is  directory  only.  It  is  said  that  it 
is  not  sufficient  to  state  that  the  assignment 
under  section  3.  was  by  "  a  paper  writing ;" 
but  there  is  no  ground  of  demurrer  that  it 
was  not  by  deed  under  seal,  nor  is  it 
necessary,  for  a  parol  assignment  is  enough. 
Then  it  is  said  that  the  plaintiff  ought  to  have 
new  assigned  ;  but  he  does  not  admit  the 
truth  of  part  of  the  plea.  Lastly,  the  tra- 
verse is  not  argumentative. 

[WiGHTMAN,  J. — You  conclude  vrith  a 
verification]. 

That  is  because  the  replication  introduces 
new  matter — that  the  plaintiff  remained  in 
possession  of  part  only ;  and  that  the  goods 
were  not  on  that  part.  It  would  have  been 
multifarious  if  it  had  alleged  that  the  goods 
were  not  on  the  spot  where  the  distress  was 
taken. 

[CoLERiDOE,  J. — The  allegation  is  divi- 
sible ;  for,  if  the  tenant  remains  in  posses- 
sion of  any  part,  a  distress  may  be  made 
on  that  part,] 

If  the  plaintiff  had  merely  traversed  pos- 
session of  the  place  where  the  residue  of  the 
goods  were  taken,  it  would  have  been  suffi- 
cient to  prove  that  the  goods  were  on  any 
part  of  the  farm.  It  was  necessary  to  add 
that  the  tenant  did  not  remain  in  possession 
of  the  whole,  and  that  the  goods  were  not 
on  the  part  in  possession  of  the  tenant,  both 
allegations  are  necessary  :  on  failure  of  the 
proof  of  either,  the  defendant  would  be  en- 
titled to  the  verdict. 

[CoLEEiDOE,  J.— Suppose  the  defendant 
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took  issue  on  one  of  these  allegations,  would 
he  not  be  re-affirming  what  is  afiSrmed  in  the 
pica — namely,  possession  of  the  whole  »nd 
every  part  ?] 

The  plea  is  supported,  if  defendant  is  in 
possession  of  any  part  of  the  farm ;  it  does 
not  necessarily  import  possession  of  the 
whole. 

[WiGHTMAN,  J.— It  is  "  the  farm  deo 
miscd,"  and  surely  that  must  mean  the 
whole  demised  property.] 

If  necessary,  the  Court  would  probably 
allow  the  plaintiff  to  amend  in  this  respect. 

Atpinall,  in  reply. — The  replication  is 
clearly  a  traverse  of  the  plea,  as  the  de- 
fendants must  have  proved,  under  it,  that 
Cox  was  in  possession  of  the  whole,  or, 
at  all  events,  of  that  part  of  the  farm  in 
which  the  goods  were — Bpud  v.  Down- 
ion  (5).  As  to  the  protection  at  common 
law,  on  which  the  argument  of  the  plaintiff 
proceeds,  crops  are  not  privileged  in  the 
hands  of  an  assignee  after  a  reasonable  time 
for  ripening.  There  is  no  averment  in  the 
replication  that  the  crops  were  still  on  the 
land,  and  the  plaintiff  pleading  his  own 
title  is  bound  to  aver  the  existence  of  the 
privilege.  As  to  the  special  objections,  the 
assignment  by  the  sheriff  is  not  sufficiently 
stated.  No  assignment  of  personal  chattels 
is  good,  except  by  deed  or  by  delivery. 
Possibly  a  mere  allegation  that  the  crops 
were  assigned  might  suffice,  but  when  it  is 
stated  to  have  been  by  a  paper  writing,  that 
vitiates  it.  As  to  the  pigs,  that  privilege 
will  only  apply  to  them  under  section  G, 
where  they  are  used  for  the  purpose  of  con- 
suming the  privileged  crops  on  the  land,  and 
there  is  no  averment  that  the  pigs  were 
there  at  the  time  for  that  purpose.  Again, 
it  is  not  shewn  that  there  was  any  agree- 
ment to  keep  all  the  crops  on  the  &rm; 
and  it  may  be  that  the  straw  seized  by  de- 
fendants may  have  been  straw  which  was 
not  included  in  the  agreement. 

[Patteson,  J. — It  does  not  matter  whe- 
ther the  com  was  the  entire  produce  of  the 
growing  crops ;  it  is  enough  if  it  was  the 
produce  at  all.] 

There  is  an  exception  in  the  agreement 
of  certain  straw,  which  the  tenant  was  not 
bound  to  keep  on  the  premises. 

Cur.  adv.  vtdt, 

(5)  2  Ad.  &  EL  26.  •., 


The  judgment  of  the  Court  was  subse- 
quently delivered  by— 

Lord  Denuan,  C.J. — ^This  was  an  action 
of  trover,  for  the  conversion  of  pigs,  cattle, 
wheat,  straw,  barley,  clover,  oats,  vetcbea, 
peas,  hay,  flour,  and  a  quantity  of  house- 
hold furniture. 

The  defendants  justified,  under  a  dis- 
tress for  the  arrears  of  the  rent  of  a  farm, 
formerly  held  by  one  Mary  Cox,  as  tenant 
to  the  defendants,  whose  tenancy  had  ex- 
pired, but  of  which  she  was  in  possession, 
and  upon  which  the  cattle,  goods,  and  chat- 
tels mentioned  in  the  deelaration  were  at 
the  time  of  the  distress,  and  within  six 
calendar  months  after  the  expiratbn  of  the 
tenancy. 

The  plaintiff  replied  as  to  the  pig*, 
wheat,  straw,  barley,  oats,  vetehes,  peas 
and  hay,  that  he  (the  plaintiff)  recovered 
a  judgment  against  Mary  Cox  and  one 
Richard  Cox,  and  issued  a  jS.  fa.,  under 
which  the  sheriff  took  the  farming  stock, 
goods,  chattels,  and  growing  crops  of  Mary 
Cox  upon  the  said  farm ;  and  by  a  paper 
writing,  signed  as  well  by  the  shenff  as 
by  the  plaintiff,  the  sheriff  assigned  to  the 
plaintiff  in  satisfaction  to  the  extent  of  the 
sum  at  which  the  goods  he  seized  had  been 
valued,  all  and  singular  the  growing  crops, 
&c.  so  seized  and  taken  in  executimi,  to 
bold  to  the  plaintiff  as  his  own  ;  and  the 
plaintiff  thereby  agreed  with  the  sheriff  that 
he  would  not  carry  off  any  straw,  except 
such  wheat  straw  or  straw  of  crops  growl- 
ing as  Mary  Cox  had  a  right  to  dispose  of, 
or  any  chaff,  fodder,  turnips,  manure,  com- 
post, ashes,  bay,  grass,  tares,  vetehes,  roots 
or  vegetables,  the  produce  of  the  said  fiom, 
bat  would  use  and  expend  the  same  upon 
the  farm  in  such  manner  as  would  accord 
with  the  custom  of  the  country — and  titea 
averring  that  the  wheat,  straw,  &e.  wet» 
the  produce  of  the  g^wing  crops  seised,  and 
and  that  the  pigs  were  kept  and  used  to 
consume  the  produce,  and  that  when  the 
distress  was  made,  a  reasonable  time  for 
the  consumption  had  not  elapsed.  The 
plaintiff  also  replied  as  to  the  residue 
of  the  cattle,  goods,  and  chattels,  that 
Mary  Cox  was  in  posssssion  of  part  oC 
the  farm  only,  and  tfaat  the  residue  of  the 
cattle,  &c.  was  taken  as  a  distress  upon  the 
part  of  which  she  was  not  in  posaession, 
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To  this  replication  there  was  a  special 
demurrer  assigning  a  great  many  causes, 
but  the  main  question  was,  whether  as  to 
the  produce  of  the  growing  crops  and  pigs, 
esouf^  appeared  to  shew  that  they  were 
protected  from  distress  for  rent  by  the  56 
Geo.  8.  c.  50. 

At  common  law,  growing  crops  might 
be  wiied  and  sold  under  a  ji,  fa.,  and 
were  protected  from  distress  by  the  land- 
lord, unlets  allowed  to  remain  an  unrea- 
ton^le  time  upon  the  land ;  but  the  gene- 
nl  right  being  found  to  operate  in  many 
cajea  ins  manner  prejudicial  to  agriculture, 
tie  statute  of  the  56th  Geo.  3.  c.  50.  was 
ptsKd,  "to  regulate  the  sale  of  farming 
■tock  taken  in  execution."  The  statute  is, 
in  many  respects,  restrictive  of  the  rights 
which  the  execution  creditor  would  have  at 
common  law,  but  in  some  respects  it  extends 
ibem. 

The  ihariff  is  not  to  carry  off,  or  sell  to 
be  carried  off,  straw  and  other  enumerated 
vtidea,  contrary  to  any  written  agreement 
nude  for  the  benefit  of  the  landlord ;   but 
by  section  3.  the  sheriff  may  dispose  of 
any  crops  or  produce  to  any  person  who 
shall  agree,  in  writing,  with  such  sheriff, — 
n  auei  where  no  eovenant  or  tpritten  agree- 
ment tbali  be  shewn, — to  use  and  expend 
die  same  on  the  land,  in  such  manner  as 
shall  accord  with  the  custom  of  the  coun- 
try, and  in  cases  where  any  covenant  or 
vritten  agreement  shall  be  shewn,  tlien  ac- 
cording to  such  covenant  or  written  agree- 
ment ;  and  by  section  6,  landlords  are  not  to 
distrain  for  rent  on  crops  or  produce  sold 
subject  to  such  agreement  under  the  pro- 
visions of  the  act ;  nor  upon  any  beast  what- 
soever kept  or  used  upon  the  land  for  the 
purpose  of  consuming  the  produce  under 
the  provisions  of  the  act  and  the  agreement 
directed  to    be   entered   into  between    the 
sheriff  and  the  purchaser  of  such  produce  as 
thereinbefore  mentioned. 

One  of  the  causes  of  demurrer  specially 
assigned  was,  that  it  was  not  stated  in 
the  replication,  in  order  to  warrant  the 
^reemcnt  to  consume  the  produce  in  such 
Banner  as  would  accord  with  the  custom 
of  the  country,  that  no  covenant  or  writ- 
ten agreement  was  shewn — and  that  in 
order  to  give  the  protection  of  the  statute 
to  some  of  the  subject-matters  distrained, 
*hjch  would  otherwise  have  been  distrain- 


able  at  common  law — the  pigs,  for  ex- 
ample,—it  was  necessary  to  bring  the  case 
within  the  provisions  of  the  act.  In  Wright 
V.  Dewes,  it  was  doubted  whether  the  3rd 
section  of  the  56  Geo.  3.  c.  50.  was  more 
than  directory ;  for  it  was  said,  that  if  it 
were  held  otherwise,  no  person  would  buy 
crops  under  an  execution.  But  a  distinc- 
tion may  be  taken  where  the  right  to  sell 
and  purchase  is  independent  of  the  statute, 
as  in  the  case  of  the  crops  themselves,  which 
may  be  seized  and  sold  at  common  law,  and 
are  at  common  law  protected  from  distress, 
and  those  cases  which  are  only  protected  by 
virtue  of  the  statute  ;  and  if  it  be  necessary 
in  order  to  protect  the  pigs  from  distress 
that  an  agreement  should  be  made  with  the 
sheriff,  it  should  be  stated  to  have  been 
made  according  to  the  provisions  of  the  act. 
The  purchaser,  in  cases  where  no  agreement 
is  shewn,  is  to  agree  to  expend  the  produce 
according  to  the  custom  of  the  country,  and 
he  is  only  warranted  in  entering  into  such 
agreement  where  no  covenant  or  written 
agreement  is  shewn.  Another  special 
ground  of  demurrer  relied  upon  by  the  de- 
fendant was,  that  in  the  plaintiff's  agree- 
ment "  such  wheat  straw  as  Mary  Cox  and 
Richard  Cox  had  a  right  to  sell  and  dispose 
of,  in  case  the  said  execution  had  not  been 
levied,"  was  excepted  ;  and  that  it  was  not 
shewn  in  the  replication  that  the  wheat 
straw  distrained,  and  mentioned  in  the  re- 
plication, was  not  such  as  Mary  Cox  and 
Richard  Cox  had  a  right  to  sell  and  dispose 
of.  This  we  consider  a  valid  objection :  as 
far  as  anything  appears,  the  wheat  straw  in 
question  might  have  come  within  the  ex- 
ception. These  objections,  which  we  think 
must  prevail,  render  it  unnecessary  for  us 
to  consider  any  of  the  others  specially 
assigned,  except  that  which  was  taken  to 
the  replication  as  to  the  residue  of  the  cattle, 
goods,  &c.  distrained,  that  it  was  an  aigu- 
mentative  denial  of  Mary  Cox  being  in  pos- 
session of  the  farm,  and  of  the  cattle,  goods, 
&c.  being  upon  the  farm,  or  that  it  is  an  in- 
formal new  assignment.  We  are  of  this 
opinion,  and  think  that  the  plaintiff  should 
either  have  traversed  that  Mary  Cox  was  in 
possession  of  the  farm,  or  that  the  goods, 
&c.  were  upon  the  farm,  or  have  new  as- 
signed; and  that  if  the  allegation  in  the 
plea  was  too  uncertain  to  enable  the  plaiit- 
tiff  safely  to  have  taken  issue  or  to  new 
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assign,  he  shonld  have  demurred  specially 
on  that  ground : — our  judgment,  therefore, 
in  this  case,  is  for  the  defendants. 

Judgment  for  the  defeniantt. 


1845 
Nov, 

1847 
Feh 


'J 


WRIOHTDP  V.   GREENACHE. 


Sheriff— Extortion— Treble  Damages. 

The  $tat.  I  Fict.  e.  55.  does  not  repeal 
the  statute  29  EUg.  e,  4.  «.  1,  so  far  as 
regards  the  penalty  thereby  imposed  upon 
sheriffs  for  exceeding  the  specified  rate  of 
poundiye  upon  writs. 

Where,  therefore,  a  declaration  in  debt 
against  the  sheriff  for  treble  damages  alleged 
that  after  the  passing  of  the  1  Fict.  c.  55. 
the  Judges  sanctioned  the  taking  of  cer- 
tain fees  by  sheriffs  upon  the  execution 
of  a  &,  fa. ;  that  a  urit  of  fl.  fa.  issued 
against  the  goods  of  the  plaintiff,  indorsed 
to  levy  2961.  and  interest,  and  II.  Is. 
for  execution ;  that  the  defendant,  as  bailiff 
to  the  sheriff,  levied  of  the  plaintiffs  goods 
896J.  and  interest,  and  also  II.  Is.  as 
directed ;  that  the  defendant  teas  also  en- 
titled to  take  certain  specified  fees  as  allowed 
by  the  Judges  under  the  1  Vict,  c.  55,  btU 
that  the  defendant  over  and  above  those 
fees  U»ok  more  Man  allowed  by  the  Statute 
of  EUtabeih,  and  injured  the  plaintiff  to 
(A«  amount  of  the  excess : — Held,  on  spe- 
cial demurrer,  that  the  declaration  was  good. 

Debt  The  first  count  stated  that  R.  H. 
Oumey  and  others,  on  the  25th  of  Novem- 
ber, 1843,  had  recovered  judgment  against 
the  i^ntiff  for  a  debt  of  1,0002.  and  9{.  6s. 
costs ;  that  after  the  passing  of  the  statute 
1  Vict.  c.  55,  and  before  the  committing 
of  the  grrievance,  &c.,  to  wit,  &c.,  all 
the  Judges  of  the  courts  of  law  at  West- 
minster did  sancUon  and  authorize  any 
sherifif  or  his  officers  concerned  in  the  exe- 
cution oftmyfi.fa.  directed  to  such  aheriif 
to  demand,  t^e,  and  receive  the  following 
fees  and  none  other :  that  is  to  say,  to  the 
bailiff  for  executing  a  warrant  on  a  fi.  fa. 
a  fee  of  1/.  Is.,  if  the  distance  from  the 
sheriff's  or  the  bailifl's  residence  of  the  place 
where  such  execution  shall  be  levied  should 


not  exceed  five  miles,  but  if  the  distance  of 
the  said  place,  both  from  the  sheriff's  office 
and  from  the  bailifiTs  residence  should  exceed 
five  miles,  then  the  said  fee  of  II.  1*.,  and 
the  further  fee  of  sixpence  for  each  and  every 
mile  of  the  distance  of  the  said  place  from 
the  said  sheriff's  office,  or  from  the  said 
baUiff's  residence,  whichever  of  the  two 
should  be  the  more  distant  from  the  said  place 
whete  the  said  execution  should  be  so  levied ; 
and  for  each  man  left  in  possession  when 
absolutely  necessary,  if  boarded,  the  fee  of 
8«.  6d.  for  every  day  of  such  possession, 
and  if  not  boarded,  the  fee -of  5».  for  every 
day  of  such  possession ;  for  every  sale  by 
auction,  notwithstanding  the  defendant 
should  become  bankrupt  or  insolvent,  where 
the  property  sold  should  not  produce  more 
than  300 J.,  a  fee  after  the  rate  of  52.  per 
cent,  on  U>e  amount  so  produced;  where 
the  property  sold  shonld  produce  more  than 
SOOh,  and  should  not  exceed  4001.,  a  fee 
after  the  rate  of  4/.  per  cent,  on  the  amount 
so  produced  [and  so  on,  setting  out  the  table 
of  fees  on  a  mle] ;  and  for  the  certificate,  if 
any,  of  sale  to  save  auction  duty  a  fee  of 
2s.  6d. ;  and  for  a  bond  of  indemnity,  if  any, 
besides  stamps,  \L  lOs. ;  for  a  certificate, 
if  any ,  of  execution  having  issued  for  record, 
a  fee  of  5s. ;  which  said  fees  and  no  more 
were  continually,  from  the  time  when  the 
said  Judges  so  sanctioned  and  authorised 
the  same  until  and  at  the  time  of  the  com- 
mitting, &c.  from  time  to  time  allowed  by 
each  and  every  of  the  officers  of  the  said 
several  courts  of  law  at  Westminster 
charged  with  the  duty  of  taxing  costs  in 
such  courts,  under  the  sanction  and  autho- 
rity of  the  Judges  of  the  said  courts  re- 
spectively, to  be  demanded,  taken,  and 
received  by  any  sheriff  or  his  offioera 
concerned  in  the  execution  of  a  writ  of 
fi.  fa.  directed  to  such  sheriff:  and  that  the 
Judges  did  never,  before  the  committing  of 
the  grievance,  &c.,  sanction  or  uthorisea 
any  other  fee  or  fees  to  be  taken  by 
any  such  sheriff  or  officer  so  concerned  as 
aforesaid.  That  the  said  judgment  being 
in  full  force,  and  the  debt  and  damages 
unpaid,  the  then  plaintiffs,  on  the  25th  of 
November  1843,  sued  out  of  this  court 
a  fi.  fa.  directed  to  the  sheriff  of  Norfolk, 
commanding  the  sheriff  to  levy  the  said 
suras  of  1,000/.  and  91.  6s.,  with  interest,  of 
the  goods  of  the  now  plaintiff ;  n^ch  writ 
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fit  afterwarda^  and  before  the  delivery 
thereof  to  the    sheriff,  indorsed   to  levy 
396i.  lis.   and  interest  thereon  from  the 
3jth  of  November  1843,  and  1/.  1*.  for 
execution,  besides,  &c.,  and  which  writ  so 
indoraed,  afterwards,  to  wit,  &c.,  was  deli- 
vered  to  W.  G.  T.  D.  Tyssen,  Esq.,  who 
then  and  from  thence  until,  and  at,  and 
a/ier  the  committing,  &c.,  was  sheriff  of 
the  county  of  Norfolk,  to  be  executed  ;  by 
Tirtne  of  which  said  writ  the  said  W.  G.  T.  D. 
Tyssen,  Esq.,  so  then   being  sheriff,  &c., 
afterwards  and    before  any  execution  or 
letam  of  the  said  writ,  to  wit,  on  &c.,  duly 
made  his  warrant  in  writing,  directed  to  the 
de&odant  by  the  name  of  James  Greenacre, 
and  to  one  Matthew  Watts,  which  said  de- 
fimdant  then  and  from  thence  until,  and  at, 
and  after  the  committing,  &c.,  was  one  of 
the  baili£&  of  the  said  sheriff,  by  which  said 
mrrant  the  sheriff  commanded  the  defendant 
and  Watts  jointly  and  severally  to  take  the 
goods  of  the  plaintiff,  &c.  [the  warrant  was 
set  out  at  length],  on  which  said  warrant, 
before  the  delivery  thereof  to  the  defendant, 
to  wit,  on  &c.,  there  was,  by  the  said  sheriff, 
written  a  direction  to  the  said  bailiffs  to 
levy  the  (aid  296/.  11*.  and  interest  thereon 
from  the  25th  of  November,  1843,  and  1/. 
1«.  for  execution,  besides,  &c. ;  which  said 
warrant  afterwards,  to  wit,  &c.,  was  de- 
livered by  the  said  W.  G.  T.  D.  Tyssen,  so 
then  still  being  such  sheriff,  to  the  defendant, 
to  be  executed  in  due  form  of  Iftw ;  by  virtue 
of  which  said  writ  the  defendant,  being 
bailiff  of  the  said  sheriff,  afterwards,  to  wit, 
on  &c.,  and  within  the  bailiwick  of  the 
said  abexiff^  as  such  bailiff  seized  and  took 
m  execution  divers  goods  and  chattels  of  the 
plaintiff  of  great  value,  to  wit,  of  the  value 
of  1,0002.,  and  then  levied  thereon  the  said 
sum  of  296i.  11*.,  and  also  10*.,  and  no 
more,  as  and  for  the  said  interest,  so  by  the 
said  indorsements  directed  to  be  levied,  and 
which  interest  the  plaintiffstates  and  admits 
to  have  amounted  to  the  said  sum  of  10s., 
and  also  the  said  1{.  1«.  for  execution,  so 
also  by  tlie  said  indorsements  directed  to  be 
levied.     And  the  plaintiff  further  says,  that 
at  the  time  when  the  said  execution  was  so 
levied,  the  distance  of  the  place  where  the 
said  execution  was  so  levied,  both  from  the 
then  office  of  the  said  sheriff  as  such  sheriff, 
and  from  the  then  residence  of  the  defendant, 
exceeded  five  miles ;    and  that  the  distance 


of  the  said  defendant's  then  residence  f^om 
the  said  place  where  the  said  execution  was 
so  levied  was  and  is  ten  miles,  and  no  more  ; 
and  that  the  said  residence  of  the  defendant 
was  then  more  distant  from  the  said  place 
where  the  said  execution  was  so  levied  than 
the  said  sherifi^s  said  office,  whereby  the  de- 
fendant became  entitled  to  take  the  said  fee 
of  1/.  Is.,  so  sanctioned  by  the  said  Judges, 
and  allowed  as  aforesaid,  and  also  5*.,  being 
the  said  fee  of  sixpence  a  mile  for  each  and 
every  of  the  said  ten  miles  so  sanctioned 
and  allowed  as  aforesaid.  And  the  plaintiff 
further  says,  that  in  executing  the  said  writ 
one  man,  and  no  more,  was  by  the  defendant 
left  in  possession  of  the  said  goods  and 
chattels  for  six  days,  and  no  more,  which 
said  leaving  in  possession  for  those  six  days 
the  plaintiff  states  and  admits  to  have  been 
absolutely  necessary  ;  and  the  plaintiff  fur- 
ther says,  that  the  said  man  while  so  left  in 
possession  was  not  boarded,  whereby  the 
defendant  became  entitled  to  take  \l.  10*., 
being  the  smd  fee  of  5s.  a-day  so  sanctioned 
and  allowed  as  aforesaid  for  each  and  every 
of  the  said  six  days  while  the  said  man  was 
so  left  in  possession  and  not  boarded  as 
aforesaid.  And  the  plaintiff  further  says, 
that  in  so  executing  the  said  writ  there  was 
no  sale  by  auction  of  the  said  goods  and 
chattels,  or  any  or  either  of  them,  but  that 
in  executing  ihe  said  writ,  to  wit,  on  the 
27th  day  of  November,  a.d.  1843,  there 
was  properly  made  and  given  by  the  de- 
fendant, in  anticipation  of  a  sale  by  auction, 
a  certificate  of  sale,  to  save  auction  duty, 
whereby  the  defendant  became  entitled  to 
take  the  said  fee  of  2s.  6d.  so  sanctioned 
and  allowed  as  aforesaid.  And  the  plaintiff 
further  says  that  there  was  not,  in  executing 
the  said  writ,  or  in  relation  thereto,  any  bond 
of  indemnity,  or  any  stamp  or  stamps,  or 
any  certificate  of  execution  having  issued 
for  record ;  and  so  the  plaintiff  says  that 
the  defendant,  under  and  by  virtue  of  the 
said  statute,  was  entitled  to  demand,  take, 
receive,  and  did,  to  wit,  on  the  5th  day  of 
December,  a.d.  1843,  take  and  receive  fW>m 
the  plaintiff,  in  respect  of  the  said  execution, 
the  said  several  sums  of  11.  Is.,  5s.,  11. 10s., 
and  2«.  6d.,  as  and  for  such  fees  as  afore- 
said, and  no  more,  in  respect  of  the  matters 
for  which  the  said  fees  were  so  sanctioned 
and  allowed  as  aforesaid.  And  the  plaintiff 
further  says,  that  in  anticipation  of  such  sale 
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by  auction,  to  wit,  on  the  27th  day  of  No- 
vember, A.D.  1843,  the  defendant,  as  such 
bailiff,  performed  certain  work  and  labour, 
and  incurred  certain  expenses  which  became 
of  no  use  or  value,  by  reason  that  the  said 
sale  by  auction,  at  the  request  of  the 
plaintiff  to  the  defendant,  in  that  behalf 
made,  did  not  take  place,  in  respect  of  which 
work,  labour,  and  expenses  Uie  defendant 
was  reasonably  entitled  to  receive  and  take, 
and  did  take  and  receive  from  the  plaintiff 
a  certain  sum  of  money,  to  wit,  the  sum  of 
SI.  Oa.  6d.,  and  no  more,  in  respect  of  such 
work,  labour,  and  expenses.  Yet  the  de- 
fendant, so  being  such  bailiff,  &c.,  and  not 
regarding  the  act  of  parliament,  28  Eliz. 
c.  4,  but  contriving  to  injure  the  plaintiff,  by 
reason  and  colour  of  his  office  as  such  bailiif, 
and  under  colour  of  the  said  writ,  after  the 
said  delivery  of  the  said  warrant  to  him  the 
defendant,  within  one  year  next  before  the 
commencement  of  this  suit,  to  wit,  on  &c., 
over  and  above  the  said  sums  of  M.  Is,,  6a., 
ll.  10«.,  2a.  6d.,  and  3/.  Oa.  6d.,  wrong- 
fully, illegally  and  oppressively  had,  re- 
ceived, and  took  of  the  now  plaintiff,  for 
serving  and  executing  the  said  writ,  more 
and  other  consideration  and  recompense 
than  by  the  said  lastly-mentioned  statute  is 
limited  and  appointed,  that  is  to  say,  the 
•um  of  781.  10s. ;  wbicii  sum  exceeded  by  a 
large  stun,  to  wit,  by  682.  11«.,  the  con- 
sideration and  recompense  of  twelvepence 
of  and  for  every  20«.  of  100/.,  parcel  of 
the  money  so  levied  as  aforesaid,  and 
sixpence  of  and  for  every  20a.  of  the 
excess  of  the  said  money  so  levied  over 
and  above  100/.,  which  was  and  is  the  con- 
sideration and  recompense  limited  and  ap- 
pointed by  the  last-mentioned  statute,  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  whereby  the  plaintiff 
then  was  and  is  injured  and  aggrieved  to  the 
amount  of  the  said  sum  of  68/.  lis.,  and 
has  sustained  damages  to  the  amount ; 
whereby,  and  by  force  of  the  said  last- 
mentioned  statute  in  that  behalf  made,  the 
defendant  has  forfeited  to  the  plaintiff  treble 
the  amount  of  the  said  damages,  to  wit, 
205/.  lis.,  and  thereby,  and  by  reason  of  the 
non-payment  thereof,  an  action  hath  accrued 
to  the  plaintiff  to  demand  and  have  of 
and  from  the  defendant,  the  said  sum  of 
205/.  13s.,  being  treble  the  amount  of  the 
damages,  and  parcel,  &c. 


Demurrer,  assigning  for  cause,  that  the 
said  count  is  repugnant  and  inconsistent,  in 
this,  that  it  is  therein  stated  that  the  de- 
fendant was  entitled  to  take  certain  fees, 
charges,  and  monies,  over  and  above  the 
poundage  limited  and  appointed  by  the 
statute  of  Elizabeth,  and  yet  the  plaintiff, 
by  the  said  count,  seeks  to  recover  from  the 
defendant  a  penalty  for  taking  fees,  charges, 
and  monies  over  and  above  such  pound- 
age. 

Kelh/  {/ilherton  with  him),  for  the  de- 
fendant.— The  question  is,  whether  the 
penalties  given  by  the  statute  29  Eliz.  c  4. 
s.  1 ,  which  gives  the  party  grieved  treble 
damages  against  the  shenff  for  "  ttddng 
more  or  other  consideration  or  recompense" 
for  executing  process  than  by  that  act 
limited,  are  not  virtually  repealed  by  the 
statute  1  Vict.  c.  65.  The  defendant  con- 
tends that  they  are  repealed.  The  later 
statute  (sect.  2),  allows  various  fees  to  be 
taken,  la^r  ^an  those  allowed  by  the 
statute  of  Eliz. ;  and  by  sect.  3.  officers 
taking  fees  not  allowed,  or  greater  fees  thao 
are  allowed  by  the  statute  of  1  Vict,  ore 
subjected  to  a  new  penalty  or  punishment : 
being  declared  guilty  of  a  contempt,  punish- 
able by  fine  and  imprisonment.  The  de- 
claration here  alleges,  not  that  the  defendant 
has  taken  more  than  was  allowed  by  the 
statute  of  Eliz.  (which  alone  would  have 
been  no  offence),  but  that  he  has  taken 
more  than  an  aggregate  of  the  allowances 
given  by  the  two  statutes ;  and  in  respect 
of  this  excess,  the  plaindff  seeks  to  enforce 
the  penalty  given  by  the  statute  of  Eliz. 
If  he  is  entitled  so  to  do,  the  defendant  may- 
be liable  for  one  and  the  same  act  to  the 
penalties  imposed  by  both  statutes.  The 
statute  of  Eliz.  does  not  set  forth  a  scale  of 
fees,  or  give  poundage  eo  tumine  to  the 
sheriff.  It  was  an  enabling  statute,  giving 
the  sheriff  a  right  to  take  so  much.  The 
statute  of  t  Vict  does  not  in  terms  repeal 
the  whole  of  the  former  statute,  but  it  pro- 
vides that  more  may  be  taken  than  waa 
previously  allowed,  and  this  is,  pro  tanto,  & 
repeal  of  it. 

[Lord  Dbnman,  C.J. — Suppose  there  had 
been  no  alteration  by  the  statute  of  1  Viet, 
in  the  amount  of  fees  to  be  taken  ?] 

Whether  the  fees  now  allowed  be  the 
same  or  greater  than  formerly,  the  plaintiff's 
only  mode  of  enforeing  his  rights,  if  lie 
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tiare  any,  for  the  excess  of  which  he  com- 
pkins,  is  by  proceeding  under  the  statute 
of  Victoria. 

[WioHTHAN,  J. — In  Davies  v.  Griffiths 
(1)  it  was  held,  that  the  new  book  of  fees 
does  not  affect  the  old  right  to  poundage 
given  by  the  statute  of  Elizabeth.] 

It  makes  no  difference  whether  the  Judges, 

in  framing  the  new  scale  of  fees,  have  left 

ponndage  as  it  was  previously,  or  whether 

they  had  specially  re-enacted,  in  the  new 

(cale,  that  sheriffs   should   be   entitled  to 

take  the  same  amount  of  poundage  as  they 

were  previously  entitled  to.     The  right  to 

poundage,  in  either  case,  is  left  untouched ; 

but  the  only  remedy  for  an  infringement  of 

that  right  is  now  by  summary  application 

under  the  later  statute.    It  is  not,  however, 

for  the  excess  over  the  poundage  that  this 

declaration  claims  the  penalty,  but  for  the 

excess  over  what  is  now  allowed  by  law. 

The  very  point  now  at  issue  came  under 

the  consideration  of  this  Court  in   Usher 

T.  WaUers  (2),  but  it  became  unnecessary 

to  decide  it.     Where  a  statute  creates  an 

offence,  and  imposes  a  penalty,  and  a  later 

statute  inflicts  for  the  same  offence  another 

and  a  milder  penalty,  the  later  statute  so 

fer  impliedly  repeals  the  earlier — The  King 

V.  Davis  (Z),      The  same  principle  was 

adopted  in  The  King  v.  Color  {4),  The  King 

T.  tie  Trustees  of  the  Northleach  and  Witney 

Road*  (5),  Ex  parte  Caruthers  (6).    In  the 

present  case  these  statutes  are  in  pari  malerid, 

and  it  must  be  assumed  that  the  effect  of  the 

later  upon  the  earlier  was  contemplated. 

Curlewia  v.  Bird  (7)  was  also  referred  to. 

Martin,  contra,  {Gunning  with  him.) — 
The  cases  cited  on  the  other  side  do  not 
apply.  There  is  no  doubt  that  "  every 
affirmative  statute  is  a  repeal  by  implication 
of  a  precedent  affirmative  statute,  so  far  as 
it  is  contrary  thereto"  —  Bac,  Ahr.  tit. 
'Statute,'  D,  citing  Fo*(«r's  case (8),  The 
King  v.    Caior,  The  King  t.  Davis,  and 


(1)  4  Me«.  &  Well.  377 ;  i.  c.  8  Law  J.  Rep. 
(sj^)  Ezcb.  70. 

(2)  4  Q.B.  Rep.  553 ;  •.  c  12  Law  J.  Rep.  (n.s.) 
Q.a  246. 

(I)  Leach.  C.C.  271. 

(4)  4  Barr.  2026. 

(5)  5  B.  &  Ad.  978. 

(6)  9  Emat,  44. 

(7)  I  Dowl.  K.8. 752ie.c.  11  Law  J.  Rep.  (n.s.) 
Q-B.  2/3. 

(8)  S  B«p.  69. 

Hiw  SEKie*,  XVI.— aB. 


Ex  parte  Caruthers.  In  all  these  cases 
the  second  statute  was  clearly  inconsistent 
with  the  first.  "  But  subsequent  statutes, 
which  add  accumulative  penalties,  and  in- 
stitute new  methods  of  proceeding,  dp  not 
repeal  former  penalties  and  methods  of  pro- 
ofing ordained  by  preceding  statutes, 
without  negative  words.  And  the  law  does 
not  favour  a  repeal  by  implication,  nor  is  it 
to  be  allowed  unless  the  repugnancy  be 
quite  plain."  The  only  question  then  here 
is,  whether  the  statute  of  Victoria  is  repug- 
nant to  the  statute  of  Elizabeth.  It  is  clear, 
upon  an  examination  of  the  statutes  them- 
selves, that  there  is  no  inconsistency  or 
contradiction  between  them.  The  statute 
of  Elizabeth  provides,  "  that  no  sheriff,  &c. 
shall  take,  &c.,  for  the  serving  and  executing 
of  any  extent  or  execution  upon  the  body, 
lands,  goods,  or  chattels  of  any  person, 
more  or  other  consideration  or  recompense 
than  in  this  present  act  is  and  shall  be 
limited  and  appointed,  that  is  to  say,  twelve 
pence  for  every  twenty  shillings  where  the 
sum  exceedeth  not  100/.  and  sixpence  for 
every  twenty  shillings  over  and  above  the 
said  sum  of  lOOJ.,  that  he  shall  so  levy  or 
extend  and  deliver  in  execution,  or  take  the 
body  in  execution,"  &c.  It  has  reference 
to  two  cases  only,  the  case  of  a  Ji.  fa. 
against  the  property,  or  a  ca.  sa.  against 
the  person  of  the  execution  debtor.  In 
respect  of  these  it  gives  a  right  to  poundage. 
The  statute  of  Victoria  allows  certain  fees 
for  work  done  by  the  officer:  if  the  work 
is  not  done,  nothing  is  payable  to  the  officer 
under  that  statute.  It  repeals,  in  express 
terms,  three  old  statutes,  42  £dw.  3.  c.  9, 
1  Hen.  5.  c.  4,  and  23  Hen.  6.  c.  9,  by  which 
certain  fees  were  payable  to  the  sheriff  in 
respect  of  work  done  by  him  as  officer  of 
the  court,  and  in  lieu  thereof  gives  certain 
other  fees  for  the  same  work ;  but  it  makes 
no  mention  whatever  of  the  statute  of 
Elizabeth,  and  cannot  therefore  be  supposed 
to  have  repealed  it.  It  leaves  the  poundage 
given  by  that  statute  untouched.  Suppose 
Uie  money,  for  which  execution  is  issued, 
is  paid  without  an  actual  levy,  without 
travelling,  or  any  of  the  matters  mentioned 
in  the  statute  of  Victoria,  and  the  sheriff  was 
consequently  entitled  only  to  his  poundage 
under  the  Statute  of  Elizabeth,  no  other  fee 
being  payable  under  the  statute  of  Elizabeth, 
if  he  took  more  than  the  poundage  allowed 
2K 
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by  that  statute,  would  he  not  be  liable  to 
tbis  action?  The  statute  of  Victoria  in 
fact  operates  as  a  proviso  upon  the  earlier 
statute,  making  sheriffs  and  their  officers 
amenable,  like  other  officers,  to  the  sum- 
mary jurisdiction  of  the  Court;  but  this 
does  not  render  it  repugnant  to  or  incon- 
sistent with  the  previous  statute.  It  is  said, 
that  a  defendant  may  be  liable  for  one  and 
the  same  act  to  the  penalties  imposed  by 
both  statutes ;  the  answer  is,  that  if  an  ac- 
tion were  brought  for  penalties,  concurrently 
with  an  application  for  an  attachment  in 
respect  of  the  same  overcharge,  the  Court 
would  interfere,  and  compel  the  plaintiff  to 
elect  his  remedy,  and  either  stay  the  action 
or  refuse  the  rule  for  an  attachment. 

[WiGHTMAN,  J. — Your  argument  compels 
yon  to  introduce  into  the  statute  of  Eliza- 
beth, alter  the  words  "  limited  and  ap- 
pointed," the  words  "except  such  addi- 
tional fee  as  may  be  allowed  by  any  future 
act  of  parliament."] 

Precisely  so:  the  statute  of  Elizabeth 
must  now  be  read  as  if  it  contained  such  a 
proviso ;  and  there  can  be  no  inconsistency 
in  holding  that  the  defendant  is  still  liable 
to  the  penalties  imposed  by  that  statute  for 
taking  excessive  poundage,  though  in  re- 
spect of  any  overcharge  for  fees  allowed 
under  the  statute  of  Victoria,  he  may  be 
liable  only  to  the  penalties  imposed  by  the 
statute  of  Victoria. 

Kelly,  in  reply. — A  proviso  is  not  to  be 
assumed  for  the  purpose  of  continuing  a 
penalty.  The  only  act  which  constituted 
an  offence  under  the  statute  of  Elizabeth, 
viz.  the  taking  more  than  by  that  statute 
allowed,  is  now  no  longer  an  offence,  and 
consequently  the  penalty  can  no  longer  be 
enforced. 

Cur,  adv.  vuli. 

The  judgment  of  the  Court  (Lord  Den- 
man,  C.J.  and  Wightman,  J.)  was  now 
delivered  by — 

Lord  Denuan,  C.J. — This  was  a  de- 
murrer to  the  first  count  of  a  declaration 
to  recover  treble  damages  against  the  defen- 
dant, as  one  of  the  bailiffs  of  the  sheriff  of 
Norfolk,  under  the  29  Eliz.  c.  4.  s.  1.  The 
count  stated  the  recovery  of  a  judgment 
against  the  plaintiff;  that  after  the  passing 
of  the  1  Vict.  c.  55,  the  Judges  sanctioned 
«nd  authorized  sheriffs  and  ^eir  officers  to 


take  certain  specified  fees  upon  executing 
writs  of  Ji.  fa. ;  that  no  other  fees  were 
allowed  by  the  Judges  than  those  specified; 
that  a  writ  of  fieri  facias  was  issued  against 
the  goods  of  the  plaintiff,  upon  the  judgment 
directed  to  the  sheriff  of  Norfolk,  and  in- 
dorsed to  levy  2962.  11*.  and  interest,  and 
II.  1«.  for  execution,  besides,  &c.;  that  the 
sheriff  made  his  warrant  to  the  defendant; 
that  the  defendant,  as  bailiff  of  the  sheriff, 
levied  of  the  plaintiff's  goods,  296^.  1 U., 
and  10s.  for  interest,  and  also  \l,  1*.  as 
directed  by  the  indorsement  on  the  writ ;  that 
the  defendant  was  also  entitled  to  take  cer- 
tain specified  fees,  as  allowed  by  the  Judges 
under  1  Vict.  c.  55,  but  that  the  defendant, 
over  and  above  those  fees,  took  more  than 
allowed  by  the  statute  29  Eliz.  c.  4,  and 
injured  the  plaintiff  to  the  amount  of  the 
excess,  who  thereupon  became  entitled  to 
treble  damages  under  the  statute  of  Eliza- 
beth.    It  was  contended,  on  the  part  of  the 
defendant,   that  the  penal  clause  in   the 
statute  29  Eliz.  c.  4,  was  by  implication 
repealed  by  the  statute   1  Vict.  c.  55,  as 
far  as    regards    the    penalty,   and   that  is 
the  only  point  for  our  consideration.     The 
statute   1  Vict.   c.  55.   is  entided,   '  An 
Act  for  better  regulating  the  fees   pay- 
able to  sheriffs  upon  the  execution  of  civil 
process.'     The  preamble  states  it  to  be 
"  expedient  to  amend  the  laws  relating  to 
the  fees  payable  to  sheriffs,  bailiffs,  and 
others  the  officers  of  sheriffs,  and  to  give 
the  courts  of  record  at  Westminster  a  due 
controul  over  such  fees,  and  to  provide  a 
summary  remedy  against  such  officers  a« 
shall  receive  greater  fees  than  by  law  they 
shall  be  entitled  to."    The  act  then  repeals 
wholly,  or  in  part,  three  ancient  statutes 
relating  to  sheriffs,  and  enacts  (sect.  2), 
"  That  it  shall  be  lawful  for  sheriffs,  or  their 
officers,  to  receive  such  fees  and  no  more, 
as  shall  be  allowed  by  the  taxing  officers  of 
the  courts  at  Westminster,  under  the  sanc- 
tion of  the  Judges;"  and  further  enacts 
(sect.  3),  that  any  sheriff  or  officer  receiving 
any  fee,  gratuity,  or  reward  greater  than  is 
allowed  shall  be  guilty  of  a  contempt  of 
Court,  and  punished  by  the  Court  accord- 
ingly.    It  is  remarkable  that  there  is  no 
mention  whatever  made  in  this  act  of  parlia- 
ment of  the  statute  29  Eliz.  c.  4.     Whe- 
ther this  was  accidental  or  by  design,    it 
is  not  very  material  now  to  inquire;  but 
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very  shortly  after  the  act  passed  it  was 
decided,  in  Davie*  \.  Griffilht,  that  the  act 
of  the  1  Vict,  was  not  at  all  inconsistent 
with  that  of  the  29  Eliz.,  that  they  might 
both  well  stand  together,  and  that  the  sheriff 
would  be  entitled  to  his  poundage  under  the 
statute  of  Elizabeth,  and  also  to  any  addi- 
tioaal  fee  that  might  be  allowed  by  the 
Judges  under  the  1  Vict.  In  the  subsequent 
case  of  Usher  v.  Walters,  in  this  court,  it 
was  contended,  that  the  statute  of  Elizabeth 
was,  at  all  events,  repealed  as  far  as  re- 
garded the  penalty.  The  action  in  that 
case,  a*  in  this,  was  for  treble  damages 
under  the  statute  of  Elizabeth;  and  the 
{dabtiff  stated  that  the  sheriff  took  a  certain 
nun,  which  was  more  than  was  allowed  by 
the  statutes,  and  shewing  what  the  sums 
were  that  the  statutes  did  allow;  but  the 
Court,  without  deciding  the  main  question 
in  the  cause,  held  that  the  declaration  was 
bad,  for  not  shewing,  with  sufficient  cer- 
tainty, bow  much  was  taken  lawfully  and 
how  much  unlawfally,  but  merely  giving  a 
certain  amount  in  gross.  The  declaration 
in  the  present  case  is  so  drawn  as  to  remove 
the  objection  upon  which  the  Court  decided  . 
the  case  of  Usher  v.  JVakers;  and  we  are 
now  called  upon  to  decide  the  question, 
whether  the  defendant  is  or  is  not  liable  to 
the  penalty  given  by  29  Eliz.  c.  4,  not- 
withstanding the  provisions  of  the  statute 
1  Viet.  c.  55,  and  the  allowance  by  the 
Jn^es  of  certain  additional  fees  to  sheriffs 
and  their  officers.  Whilst  this  case  was 
under  consideration,  a  similar  case  was 
pending  before  the  Court  of  Exchequer,  in 
which  they  have  very  lately  pronounced 
judgment.  The  case  is  Pillinglon  v.  Cooke 
(9);  and  the  question  was  the  very  same 
as  that  in  the  case  before  us.  The  Court 
of  Exchequer  were  of  opinion  that  the 
effect  of  the  statute  1  Vict,  c  55.  upon 
the  statute  29  Eliz.  c.  4,  is  to  exempt 
the  taking  of  the  fees  allowed  by  the 
Judges,  nnder  the  statute  of  Victoria,  from 
the  operation  of  the  penal  clause  in  the 
statute  of  Elizabeth,  leaving  the  latter  sta- 
tute, in  other  respects,  in  full  operation; 
and,  consequently,  all  that  is  taken  by  the 
shedff  or  his  officer,  beyond  what  is  war- 
nated  by  the  exemption  given  by  the  Sta- 
tute of  Victoria  is,  if  it  amounts  to  more 
ihaa  the  poond^e,  an  excess  nnder  the 

(9)  See  Exeb.  |nmI. 


Statute  of  Elizabeth,  and  renders  the  officer 
taking  such  excess  liable  to  an  action  for 
the  penalty  given  by  that  statute.  In  this 
view  of  the  case,  which  is  consistent  with 
the  former  decisions,  and  reconciles  the 
provisions  of  the  statute,  we  entirely  concur, 
and  our  judgment  therefore  is  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 


5.  ^ 
13.  f 

19.  J 


WILLOUOHBY,  CLERK,  0.  WIL- 
LOUGHBY,  BART. 


1845 
Jan 

1847 
Jan. 

Pleading — Repleader — Immaterial  Issue 
— Award  under  Private  Statute — Authority 
of  Arbitrator — Neglect  by,  to  make  wilhiH 
Prescribed  Time, 

In  an  action  of  debt,  defendant  pleaded 
five  pleas.  Upon  demurrer  to  the  fourth 
plea  (pleaded  to  the  whole  declaration)  the 
Court  gave  judgment  for  the  defendant, 
and  expressed  their  opinion  that  the  decla- 
ration disclosed  no  cause  of  action.  The 
plaintiff  at  the  trial  of  the  issues  in  fact  had 
a  verdict  on  the  first,  second,  and  third 
issues,  and  the  defendant  on  the  fifth,  which 
raised  an  immaterial  issue : — Held,  that  the 
plaintiffcould  not  have  judgment  non  obstante 
veredicto  on  the  fifth  issue,  nor  was  he 
entitled  to  a  repleader. 

An  inelosure  act  empowered  A,  B,  (who  was 
not  the  Inelosure  Commissioner)  to  declare 
by  an  award  under  his  hand,  ^c,  within  six 
months  after  the  passing  of  the  act  the  annual 
amount  of  rent-charge  payable  to  the  rector 
of  M,  and  also  provided  that  in  ease  the  said 
A.  B.  should  die,  neglect  or  refuse  to  act, 
another  arbitrator  should  be  nominated  with 
like  power  by  the  Bishop  of  O.  Through 
the  delay  of  the  Inelosure  Commissioner 
under  the  act,  in  making  his  award,  A.  B. 
was  prevented  from  making  his  award,  and 
in  fact  did  not  make  it  within  six  months. 
After  that  period  he  made  an  award  which 
was  bad  on  the  face  of  it.  The  Bishop  of  O. 
subsequently  appointed  another  arbitrator 
under  the  power  contained  in  the  act  of  par- 
liament. An  action  being  brought  on  this 
award,  the  declaration  alleged  that  A.  B. 
neglected  to  act  in  the  matters  submilted  to 
him,  and  did  not  make  his  award  within  six 
months,  but  neglected  so  to  do,  and  that  the 
Bishop  appointed  another  arbitrator  under  the 
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act  of  parliament.  The  defendant  pleaded 
that  A.  B,  made  his  award,  which  was  ac- 
quiesced in  by  the  plaintiff,  absque  hoc  that 
the  said  A.  B.  neglected,  S^c.for  six  months: 
— Held,  under  this  issue,  that  A.  B.  in 
permitting  six  months  to  expire  without 
making  an  award,  had  neglected  to  make  one 
within  the  meaning  of  the  act. 

Debt  against  the  defendant  as  land-owner 
for  two  half-yearly  payments  of  a  rent- 
charge  awarded  in  lieu  of  glebe  and  tithes, 
and  payable  to  the  plaintiff  as  rector  of 
Marsh  Baldon.  The  declaration  set  out  a 
private  act  of  parliament  (6  &  7  Will.  4. 
c.  16.)  for  dividing,  allotting,  and  laying  in 
severalty  lands  in  the  parishes  of  Marsh 
Baldon  and  Toot  Baldon,  in  the  county  of 
Oxford,  by  which  act  (section  30.)  it  was 
enacted,  that  £.  Atherley,  a  barrister,  should 
be  and  he  was  thereby  authorized  and 
empowered  to  declare  by  an  award,  &c., 
within  six  months  after  the  passing  of 
the  act,  the  annual  amount  of  rent-charge 
to  be  paid  to  the  rector  of  Marsh  Baldon, 
in  lieu  of  all  tithes,  glebe  lands,  and  com- 
mon rights  belonging  thereto ;  by  sec- 
tion 39.  it  was  enacted,  that  in  case  Mr. 
Atherley  should  neglect  or  refuse  to  act, 
another  arbitrator  should  be  nominated  in 
his  place  by  the  Bishop  of  Oxford,  with 
the  like  powers.  The  declaration  alleged 
that  Atherley  n^lected  to  act  in  the  matters 
so  submitted  to  him,  and  did  not  make  his 
award  within  six  months,  but  neglected  so 
to  do  for  the  said  space  of  six  calendar 
months  next  after  the  passing  of  the  act. 
It  then  alleged  that  the  bishop,  pursuant  to 
and  in  exercise  of  the  powers  given  him  by 
the  act,  did,  on  the  application  of  the  plain- 
tiff, appoint  another  arbitrator,  J.  M.  Her- 
bert; and  that  Herbert  duly  made  and 
published  his  award,  charging  the  lands  of 
the  defendant,  under  which  award  the  plain- 
tiff claimed  the  rent-charge  in  question. 

Pleas,  first  (after  setting  out  the  local 
act),  Uiat  Atherley  heretofore  and  after  the 
passing  of  the  act,  made  and  published 
his  award  ip  pursuance  of  the  act ;  and 
that  the  pluntiff,  before  his  application 
to  the  bishop,  had  notice  of  tiie  said 
award,  and  submitted  to  it  and  acted  on  it, 
"without  this,  that  Atherley  neglected  to 
act  in  the  matters  submitted  to  him,  and 
neglected  to  make  his  award  for  the  space 
of  six  calendar  months,  &c.,  in  manner  and 


form,"  &c.;  conclusion  to  the  country,  and 
issue  thereon.  Secondly,  traversing  the 
appointment  of  Herbert  by  the  bishop  in 
manner  and  form;  conclusion  to  the  country, 
and  issue  thereon.  Thirdly,  traversing  the 
making  of  the  award  by  Herbert;  conclusion 
to  the  country,  and  issue  thereon.  Fourthly, 
after  setting  out  the  whole  of  the  act,  that 
the  lands  upon  which  the  rent-chatge  was 
charged  were,  at  the  times  when  the  pay- 
ments claimed  became  due,  in  the  posses- 
sion and  occupation  of  divers  persons  other 
than  and  different  from  the  defendant;  with- 
out this,  that  the  defendant  was  possessed  of 
the  said  lands  at  the  times,  &c. 

On  special  demurrer  to  this  plea,  judg- 
ment was  given  for  the  defendant  in  Easter 
vacation,  1843,  upon  the  ground  that  if  the 
action  of  debt  lay  at  all  in  such  case,  it  did 
not  lie  against  any  one  who  was  not  shewn 
to  be  the  occupier  of  the  lands,  and  therefore 
that  the  declaration  was  bad  (I).  There 
was  a  fifth  plea  (in  substance  that  the  award 
was  not  conclusive),  and  a  replication  to  it, 
upon  which  issue  was  joined.  It  was  con- 
ceded upon  the  subsequent  argument  that 
this  issue  was  immaterial  (2). 

The  issues  in  fact  were  tried  before  Lord 
Denman,  C.J.,  at  the  Westminster  sittings 
after  Trinity  term,  1843.  It  appeared  that 
Atherley  had  not  made  an  award  within 
six  months  after  the  passing  of  the  act,  but 
that  he  subsequently  made  one  which  was 
bad,  in  which  the  plaintiff  bad  for  some  time 
acquiesced,  but  that  ultimately,  on  the  plain- 
tiff's application,  the  bishop  appointed 
Herbert,  who  made  the  award  declared  on. 
It  was  contended  for  the  defendant,  that 
Atherley  could  not  make  his  award  until 
the  Indosure  Commissioner  had  made  his 
(3) ;  that  the  Inclosure  Commissioner  was 

(1)  See  WmouKhby  v.  Willougliby,  4  Q.B.  JUp. 
687;  8.e.  12  Uw  J.  Rep.  (M.S.)  Q.B.  281, where 
the  declaration  ia  aet  out  at  leoglb. 

(2)  See  WiUoughby  t>.  WUIoughby,  6  Q.B.  Rep. 
724 ;  where  the  iifUi  plea  and  replication  are  aet  oat. 

(8)  The  preamble  of  6  &  7  WiU.  ♦.  o.  16.  (pri- 
vate act),  recites  that  there  are,  in  the  parishes 
of  Marsh  Baldon  and  Toot  Baldon  divers  open 
and  common  fields,  and  other  commonable  and 
waste  lands,  and  lot  meadows ;  that  Sir  H.  Wil- 
loughby,  Bart,  claims  to  be  lord  of  the  manor  of 
Marsh  Baldon  ;  and  that  the  prorost  and  aebolar*  of 
Queen's  College,  Uxford,  claim  the  right  of  soil  in 
Toot  Baldon,  as  lords  of  certain  manors  in  that 
parish ;  that  Sir  H.  Willoughby  is  patron  of  the 
rectory  of  Marsh  Baldon,  and  the  Rer.  Hugh  Pol- 
lard Willoughby,  the  plaintiff,  rector  of  the  said 
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sot  bound  to  make  his  award  within  six 
months  from  tbe  passing  of  the  act,  and  in 
fact  had  not  made  it  within  that  time ;  and 
consequently  that  the  first  issue  must  be 
found  for  Uie  defendant,  as  there  had  been 
no  neglect  on  the  part  of  Atherley.  Lord 
Denroan,  C.J.  accordingly  directed  the 
jury,  that  the  word  "  neglect"  imputed 
some  degree  of  blame,  and  that  the  mere 
delay  of  Atherley  to  make  the  award  within 
six  months,  if  attributable  to  the  fact  that  the 
Indosure  Commissioner  had  not  made  his, 
was  not  a  "  neglect"  within  tbe  meaning  of 
the  act  of  parliament.  He  at  the  same  time 
expressed  his  opinion  that  the  making  an 
award  after  the  six  months  had  expired, 
which  was  bad  for  some  inherent  defects, 
«M  a  neglect  which  authorized  the  bishop 
to  appoint  another  arbitrator.  The  jury 
.  accordingly  found  a  verdict  for  the  plaintiff 
upon  the  first,  second,  and  third  issues,  and 
ibr  the  defendant  on  the  fifth, 
lo  Michaelmas  term,  1843, 
Sir  W.  W.  FoUett,  (Solicitor  General,) 
obtained  a  rule  nisi  to  enter  judgment  for 
the  plaintiff  on  the  fifth  issue,  non  obstante 
*erediclo,  the  issue  being  immaterial,  or  for 
a  repleader. 

Tkesiger,  in  the  same  term,  on  behalf  of 
tbe  defendant,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection  on  the 
first  issue,  contending  that  the  making  of  a 
bad  award  aAer  the  six  months  had  expired, 
was  not  a  neglect  to  make  it  within  the 
meaning  of  the  act. 

Cowling  and  M.  Smith,  in  Hilary  term, 
1845,    shewed    cause    against    the    rule 

Rotary,  and  u  soch,  entitled  to  oertaio  glebe  lands, 
and  to  certain  titbea  of  soma  of  the  landa  in  that 
psriih  i  and  that  Sir  H.  Willoughby  ia  entitled  to 
ecitaio  tithes  of  some  of  the  aaid  landa  in  tbe  same 
pariah,  and  alao  to  the  great  and  amall  tithes  of  all 
tba  said  landa  in  the  parish  of  Toot  Baldon  ;  and 
that  Sir  H.WiUooghb7,the  proToat,&e.,  of  Queen's 
CoDegv,  and  others,  are  owners  and  proprietors 
of  all  other  the  lands,  open  and  inclosed,  within 
the  aaid  parishes ;  that  the  lands  in  the  said  open 
aad  common  fields  lie  intermixed,  &c.,  so  as  to 
icsdar  tbe  cultiTation  inconTenient,  and  it  would 
ba  ad*anti^;eous  to  the  proprietors  if  the  parishes 
irete  separated,  and  the  said  open  and  common 
CcMs,  and  other  commonable  and  waste  lands  and 
kx  aieadotrs,  divided,  allotted,  &c.,  among  the 
semal  proprietora,  and  exchanges  made,  &o., 
iDd  if  all  the  lands,  as  well  open  as  inclosed,  within 
Aa  aaid  partahes,  were  exonerated  from  tithes.  The 
feat  ria— n  tlwn  appoints  a  oommisHioner  for  divid- 
lag,  allottiiig.  &e.,  the  said  open  and  common  fields 
aad  od>«r  commoDable  and  waste  lands  and  lot  mes- 
dowa,  and  for  carrjring  this  act  into  execution. 


obtained  for  the  plaintiff.  It  has  been 
already  decided  that  the  declaration  is 
bad,  and  that,  even  if  good,  the  fourth 
plea  is  an  answer  to  the  action.  Even  as- 
suming then  that  tbe  fifth  plea  is  bad,  it  is 
impossible  for  the  plaintiff  to  have  judg- 
ment on  the  whole  record,  non  obstante 
veredicto.  As  to  a  repleader,  the  Court 
will  never  grant  a  repleader  when  there  is 
BuflScient  on  the  whole  record  to  give  -final 
judgment  for  one  party  or  the  other— 
Pamham  v.  Paeey  (4),  and  Serjeant  v. 
Fairfax  (6).  Nor  will  the  Court  grant  a 
repleader  to  the  party  who  has  made  the 
fint  &ult  in  pleading — Kempe  v.  Crews  (6), 
2  Saunders,  319,  e. 

[Patteson,  J.^The  meaning  of  that  rule 
is,  that  a  repleader  will  not  be  granted  to 
the  party  who  has  taken  the  first  step 
leading  to  the  immaterial  issue.] 

[Coleridge,  J'. — The  declaration  here  is 
not  bad  for  bad  pleading,  strictly  so  called, 
but  because  it  disclosed  no  cause  of  action.] 

Assuming  the  declaration  to  be  good,  the 
fourth  plea  is  an  answer  to  it,  and  upon 
that  the  defendant  has  succeeded.  Since 
the  statute  of  Anne,  allowing  various  pleas, 
the  practice  of  granting  a  repleader  has  been 
much  narrowed,  because  it  is  unnecessary  if 
any  one  material  issue  has  been  found  for 
a  defendant —  Goodburne  v.  Bowman  (7) ; 
Flummery.  Lee{8) ;  Gwynne  v.  Bumell  (9); 
Negeleny.  Mitchell {\0). 

Watson  and  Hugh  Hill,  contra.  —  The 
decision  of  the  Court  upon  the  former  occa- 
sion, was  upon  a  demurrer  to  the  fourth 
plea,  and  the  formal  judgment  was,  that 
that  plea  was  a  bar  to  the  action.  There 
is  nothing  on  the  record  to  shew  that  the 
declaration  is  bad.  If  the  fifth  issue  be 
immaterial,  the  defendant  is  not  entitled  to 
the  costs  of  that  issue,  nor  to  the  general 
costs  of  the  cause,  all  the  material  issues  of 
fact  having  been  found  for  the  plaintiff, 
whose  object  in  applying  for  judgment  non 
obstante  veredicto  is  to  be  relieved  from  the 
costs. 

(4)  Willes,  532. 

(5)  1  Lev.  32. 

(6)  1  Ld.  Raym.  167. 

(7)  9  Bing.  532 ;  a.c.  2  Law  J.  Rep.  (n.s.)  C.P. 
148. 

(8)  2  Mee.  &  WeU.  495 ;  s.  o.  6  Law  J.  Rep. 
(n.s.)  Exch.  141. 

(9)  6  Bing.  N.C.  453. 

(10)  7  Mee.  &  Wels.  612 ;  a.  o.  10  Law  J.  Rep. 
(H.S.)  Exch.  349. 
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[Patteson,  J. — A  plainUff  can  never 
have  judgment  non  obstante  veredicto  for 
the  costs  of  an  immaterial  issue.  The 
judgment  cannot  be,  that  be  do  recover, 
for  there  is  another  plea  found  against  him  ; 
nor  for  the  costs  of  this  fifth  issue,  for  it  has 
also  been  found  against  him.] 

There  may  certainly  be  a  difficulty  in  en- 
tering a  judgment  for  the  plaintiff  for  the 
costs ;  perhaps  the  judgment  should  be,  that 
the  defendant  do  not  recover  his  costs.  As 
to  a  repleader — whether  the  declaration  be 
good  or  bad,  whatever  fault  there  be  in  it 
is  wholly  unconnected  with  the  fifth  issue. 
The  first  step  towards  raising  the  immaterial 
issue  is  the  defendant's  plea.  The  same 
rule  ought  now  to  be  applied  to  each  issue 
which,  before  the  statute  of  Anne,  applied 
to  the  single  issue  in  the  case ;  viz.,  that 
the  parties  begin  to  plead  again  at  the  first 
fault  which  occasioned  the  immaterial  issue. 
The  plaintiff  here  does  not  ask  to  amend 
his  declaration,  nor  would  he  be  entitled  to 
do  so.  But  suppose  him  to  bring  a  writ  of 
error  upon  the  judgment  of  the  Court  on 
this  demurrer  to  the  fourth  plea,  and  to 
obtain  the  judgment  of  the  court  of  error  in 
his  favour  upon  that  point ;  as  a  court  of 
error  cannot  award  a  repleader,  he  would 
be  prevented  by  the  verdict  on  this  im- 
material issue  from  obtaining  the  fruits  of 
his  judgment  unless  a  repleader  be  now 
awarded — Gwynne  v.  Burnell. 

Patteson,  J. — It  would  be  absurd  for 
this  Court  to  say  the  declaration  is  bad,  so 
that  the  plaintiff  can  never  have  judgment 
upon  it,  and  yet  to  direct  the  parties  to 
replead  to  that  declaration. 

The  rest  of  the  Court  concurring, — 
Rule  discharged. 

In  Michaelmas  term,  1844, — 
fVatson  and  H.  Hill  shewed  cause  against 
the  rule  nisi  for  a  new  trial. — The  question 
turns  on  the  form  of  the  special  traverse, 
"  absque  hoc,  that  the  said  E.  6.  Atherley 
neglected  to  act  and  make  his  award  within 
the  space  of  six  calendar  months."  Now  it 
must  be  taken  that  the  legislature  contem- 
plated two  objects — First,  to  make  a  per- 
manent rent-charge ;  and,  secondly,  to 
secure  the  appointment  of  a  proper  arbi- 
trator in  the  event  of  the  one  first  nomi- 
nated declining  to  act.  The  authority  given 
to  Mr.  Atherley  was  a  specific  limited  au- 


thority, not  a  general  authority  limited  to 
the  period  of  six  months,  as  in  the  case 
of  an  ordinary  reference,  where  the  words 
are  "  so  as"  he  make  his  award  within  a 
given  time.  If  this  had  been  a  private 
deed  or  submission  there  could  have  been 
no  question  about  it,  and  there  is  no  good 
reason  why  the  fact  of  its  being  a  private 
act  of  parliament  can  make  any  difference. 
In  Doe  d.  Nicholson  v.  Middleton  (11 )  it 
was  held,  that  where  power  was  given  to 
three  commissioners  and  their  successors  to 
transact  business  under  an  inclosure  act 
(the  act  of  any  two  to  be  valid),  an  assess- 
ment executed  by  two  after  the  death  of  one, 
and  before  the  appointment  of  his  successor, 
was  held  altogether  invalid.  At  all  events, 
it  is  sufficiently  shewn  that,  in  point  of  fitct, 
he  neglected  to  make  his  awarid  within  the 
six  months ;  for  he  did  not  make  it  within 
that  time.  It  was  left  to  the  jury  to  say 
whether  that  which  Atherley  did  was  a  cul- 
pable neglect  on  the  part  of  Atherley.  Sup- 
pose, in  the  common  case  of  an  award  it 
were  made  ex  parte,  the  Court  would  set  it 
aside. 

[CoLERiDQE,  J. — But  could  you  contend 
that  a  proceeding  ex  parte,  or  any  other 
misconduct  under  an  ordinary  submission, 
would  be  a  "  neglecting  to  act"  under  it  ? 
The  legal  meaning  of  neglecting  to  act  is 
at  all  events  for  the  Judge,  not  the  jury.] 

Misconduct  amounts  to  not  acting  on  Uie 
matter  submitted  to  him,  within  the  mean- 
ing of  the  statute.  The  arbitrator  might 
make  out  a  piece  of  paper  and  sign  it,  but 
that  would  not  necessarily  be  an  acting  if  the 
act  done  by  him  did  not  amount  to  making 
an  award.  The  precise  form  of  the  issue  ia 
to  be  looked  at.  The  plea  contains  a  special 
traverse,  with  an  inducement.  The  induce- 
ment states  the  award  and  the  notice  to  the 
plaintiff  and  his  acquiescence  in  the  award. 
The  rule  as  to  special  traverse  is  laid  down 
in  Stephen  on  Pleading,  212  (5th  edition). 
Though  the  defendant  could  not  have 
pleadeid  to  the  inducement,  yet  he  might 
have  demurred,  p.  217 — Wilson  ■<r.  Craven 
(12),  Craven  v.  Sanderson  (13.)  The 
issue,  as  it  stands,  raises  the  question  as 
to  the  goodness  of  the  award.  The  plea 
of  nul  award  means  no  good  award — Gts- 

(11)  8  Brod.  &  Biog.  214. 

(12)  8  Mee  &  Wels.S93;  s.c  10  Law  J.  Rep. 
(N.S.)  Ezch.  448. 

(13)  4  Ad.&  El.  666. 
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borne  ?.  Hart  (14.)  It  cannot  be  said  that 
the  words  assigning  the  period  within  which 
the  award  is  to  be  made  are  directory  only. 
They  are  clearly  peremptory  and  impers- 
tiye— Davison  v.  Gill  (15) ;  just  as  it  is  im- 
pemtive  that  the  award,  in  order  to  be  bind- 
ing, should  be  under  hand  and  seal.  Here 
also  the  arbitrator  has  proceeded  ex  parte. 

Thetiger,  Cowling,  and  M.  Smith,  ccintr4. 
— If  the  question  turned  on  the  wording  of 
the  act  of  parliament,  that  was  a  question 
on  the  record ;  but  the  issue  as  it  stands 
was  not  properly  submitted  to  the  jury. 
The  question  as  to  the  actual  time  when  the 
award  was  made  is  wholly  immaterial.  The 
inducement  only  contains  matter  of  excuse, 
and  alleges  the  acquiescence  of  the  plaintiff. 
If  the  plea  is  bad,  the  plaintiff  should  have 
demnired  ;  but  he  chooses  to  take  issue  on 
it  It  appears  from  the  act  of  parliament 
itself,  that  Atherley  was  taken  in  as  a  sort 
of  subordinate  arbitrator ;  he  had  no  power 
to  act  till  the  Inclosure  Commissioner  had 
made  his  award.  The  provision  as  to 
Atherley's  award  being  made  within  the 
>ix  months  is  directory  only,  and  is  not  a 
necessary  limitation  as  to  bis  jurisdiction,  as 
in  Doe  d.  Nicholson  v.  Middleion,  where  the 
act  of  the  two  commissioners  was  a  nullity 
without  the  appointment  of  a  third.  In  the 
Cmervators  of  the  River  Tone  v.  Ash  (16) 
•tress  was  laid  on  the  word  "required," 
and  there  it  seems  to  have  been  considered 
that  but  for  that  expression  the  words 
limiting  the  time  would  have  been  directory 
only.  In  this  case  it  is  to  be  recollected 
that  the  question  is  not  so  much  what  is  the 
meaning  of  the  30th  section,  but  what  is  the 
meaning  of  the  issue  ?  It  may  be  true  that 
Mr.  Atherley  did  not  make  his  award  within 
the  six  months,  and  also  received  evidence 
tendered  by  Sir  H.  Willoughby,  which  he 
did  not  communicate  to  the  rector,  and  also 
that  he  threw  the  burthen  of  evidence  on 
the  wrong  party,  as  he  called  on  the  rector  to 
disprove  the  modus ;  but  it  cannot  be  said 
that  he  did  not  act — and  he  continued  to  act. 
[CoLEaiDOE,  J. — Does  it  not  after  all 
come  to  a  question  as  to  the  construction 
of  the  30th  section  ?  The  meaning  of  the 
term  "  neglect"  as  used  in  the  issue  must 

(14)«  Mm  &  WeU.  50;  s.e.  8  Uw  J.  Rep. 
(U)  Ezeb.  197. 
(U}1Em«,S4. 
(M)  M)  B.&  C.  S49, 381 ;  S.C.  8  U w  J.  Rep.  K.B. 


have  reference  to  this  act  of  parliament. 
Suppose  the  act  imperative,  and  the  award 
was  not  made  within  the  six  months.] 

The  question  of  time  is  not  raised  in  the 
issue.  Under  a  plea  of  nul  award,  evidence 
could  not  be  given  of  misconduct  of  the 
arbitrator. 

[Coleridge,  J. — But  suppose  after  the 
expiration  of  the  six  months  the  powers  of 
the  arbitrator  were  altogether  at  an  end. 
The  question  after  all,  must  come  to  that.] 

The  only  question  on  the  issue  is,  whether 
Mr.  Atherley  neglected  to  take  the  duty  of 
arbitrator  on  himself. 

[Lord  Denman,  C.J. — I  did  not  mean 
at  the  trial  to  express  any  opinion  as  to 
whether  the  words  of  the  statute  were  im- 
perative or  not ;  but  I  left  it  to  the  jury  to 
say  whether,  assuming  they  were  not  im- 
perative, there  was  misconduct.] 

It  would  seem  that  the  misconduct  of 
an  arbitrator  would  be  no  defence  to  an 
action  on  the  award — Veale  v.  Warner  (17). 

[Lord  Denman,  C.J. — I  should  be  sorry 
to  consider  myself  bound  by  any  opinion 
which  was  to  the  effect  that  the  Court  could 
in  any  instance  be  called  upon  to  do  that 
which  would  amount  to  the  enforcing  the 
corruption  of  an  arbitrator.  Here,  however, 
the  question  does  not  arise,  as  what  the 
arbitrator  did  would  at  most  amount  only 
to  misconduct.] 

Still  the  question,  as  left  to  the  jury,  was 
not  sufficiently  precise.  The  plaintiff  at- 
tempts to  set  aside  Atherley's  award  and 
substitute  Herbert's  for  it,  Atherley  having 
been  the  arbitrator  appointed  by  the  legis- 
lature. If  either  party  was  dissatisfied  with 
the  award,  there  might  have  been  an  appeal 
against  it  under  section  33,  but  the  defen- 
dant has  no  power  of  appealing  against  the 
present  award.  The  39th  section  does  not 
give  the  bishop  a  power  of  appointing 
another  arbitrator  in  cases  where  die  arbi- 
trator makes  no  award.  If  so,  the  award 
declared  on  is  bad,  and  it  is  for  the  plaintiff 
to  make  out  that  it  is  good.  The  act  of 
parliament  deals  with  public  rights — The 
King  v.  the  Mayor,  ^e.  of  Norwich  (18),  and 
is  not  like  the  case  of  an  award  between 
individuals.  The  award  having  been  deliv- 
ered to  the  clerk  of  the  peace  under  the  act 
of  parliament,  can  it  be  said  that  no  award 

(17)  1  Saund.  327. 

(18)  1  B.  &  Ad.  810  i  ».  c.  8  Uw  J.  Rep.  K.B. 
359. 
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has  been  made  in  fact  ?  Could  it  be  said  at 
the  distance  of  fifty  years  that  the  arbitra- 
tor was  dilatory,  and  therefore  the  award 
a  nullity  ?  It  does  not  appear  that  he  was 
requested  by  either  party  to  proceed  ; 
without  some  such  request  there  cannot  be 
said  to  have  been  any  neglect — Curtis  v. 
PoUs{l9).  There  can  hardly  be  said  to 
have  been  any  misconduct.  Sir  H.  Wil- 
loughby  was  entitled  to  the  tithes  of  the 
whole  parish  as  being  rector — Orazebrook 
V.  Davis (20),  Braddick  v.  Thompson {2\). 
The  conduct  of  the  arbitrator  is  not  involved 
in  the  issue  :  whether  that  might  be  shewn 
under  a  special  plea  is  a  difierent  question 
— Negelen  v.  Mitchell,  Bosanquet  v.  Wood- 
ford {22). 

Cur.  adv.  vult. 

Lord  Denman,  C.J.  now  delivered  the 
judgment  of  the  Court. — This  was  an  ac- 
tion of  debt  for  money  payments,  alleged 
to  be  due  from  the  landowner  as  compensa- 
tion for  tithes  to  the  plaintiff,  who  was 
rector  of  the  parish,  by  virtue  of  an  award 
made  under  an  Inclosure  Act.  The  verdict 
passed  for  the  plaintiff  on  the  first  three 
issues  raised  by  the  first  three  pleas,  and  a 
rule  was  granted  for  a  new  trial,  on  the 
ground  of  misdirection.  The  question  was 
argued  on  the  first  only.  The  declaration 
shewed  that,  under  the  Inclosure  Act,  an 
arbitrator,  Mr.  Atherley,  was  named,  who 
was  authorized  and  empowered  to  make  his 
award  within  six  months  after  the  passing 
of  the  act :  it  alleged  that  he  neglected  to 
act  in  the  matter  submitted  to  him,  and 
did  not  make  his  award  within  the  six 
months,  but  neglected  so  to  do  for  the  space 
of  six  months;  it  then  averred  the  appoint- 
ment of  another  arbitrator,  Mr.  Herbert,  by 
the  Bishop  of  Oxford,  under  the  provisions 
of  the  act,  and  the  making  by  him  of  the 
award  declared  upon.  The  first  plea,  after 
an  inducement  that  Mr.  Atherley,  on  a  day 
laid  under  a  videlicet,  and  in  pursuance  of 
the  act,  published  his  award,  of  which  the 
plaintiff  had  notice,  and  to  which  he  sub- 
mitted and  acted  on  it,  concluded  with 
a  special  traverse,  "  without  this,  that 
Atherley  neglected  to  act  in  the  matters 

(19)  3  Mau.  &  S«Iw.  145. 

(20)  5  B.  &  C.  £34;  8.e.  4  Uw  J.  Rep.  (n.s.) 
Q.B.  321. 

(31)  8  Eut,  344. 

(22)  6  Q.B.  Rep.  319 ;  s.  c.  IS  Uw  J.  Rep.  (o.s.) 
Q.B.9S.  "^         ' 


submitted  to  him,  and  neglected  to  make 
bis  award  within  six  months,"  on  which  the 
issue  was  taken.  Upon  the  evidence  it  ap- 
peared that  Atherley  had  not  made  any 
award  within  the  six  months,  but  that  he 
subsequently  had  made  a  bad  one :  this  was 
for  some  time  acquiesced  in  by  the  plain- 
tiff, but  ultimately  the  Bishop  was  applied 
to  to  appoint,  and  did  appoint  another  arbi- 
trator, who  has  made  the  award  jiow  de- 
clared on.  It  was  contended  for  the  defen- 
dant at  the  trial,  that  under  the  provisions 
of  the  act,  Atherley  could  not  make  his 
award  until  the  Inclosure  Commisdooer 
had  made  his :  he  was  not  limited  in  point 
of  time,  and  in  fact  had  not  made  his  award 
within  six  months.  On  this  point  it  ap- 
peared to  me  at  the  trial  that  the  word 
"  neglect"  imputed  some  degree  of  blame ; 
that  that  issue  could  not  be  proved  without 
shewing  Atherley  to  have  done  wrong,  and 
that  he  did  nothing  wrong  in  suffering  the 
six  months  to  elapse,  because  it  was  as- 
sumed that  he  could  not  make  his  award  till 
the  Inclosure  Commissioner  had  inade  his, 
for  doing  which,  the  time  was  unlimited.  I 
thought  also  that  his  making  an  award  after 
the  six  months,  which  was  bad  for  some  in- 
herent defects,  was  a  neglect  which  autho- 
rized the  Bishop  to  appoint  another  arbi- 
trator. But  the  view  now  taken  by  my 
brothers  Coleridge  and  Wightman,  who  have 
heard  the  case  is,  that  Mr.  Atherley  in  per- 
mitting six  months  to  elapse  without 
making  an  award,  has  neglected  to  make 
one  within  the  meaning  of  the  act.  In  this 
view  I  concur.  The  consequence  is,  that 
the  Bishop's  power  to  appoint  another  arbi- 
trator attached,  Mr.  Herbert  was  well  ap- 
pointed, and  his  award  is  binding.  If  then 
a  new  trial  took  place,  the  Judge  would  be 
bound  to  direct  the  Jury  that  the  plaintiff 
was  entitled  to  the  verdict  on  the  proof  of 
the  facts  which  are  not,  nor  can  be  disputed. 
The  defendant,  however,  has  a  right  to  ques- 
tion this  direction  ;  and  we  would  suggest 
for  saving  expense  and  further  delay,  that 
he  should  now  be  at  liberty  to  tender  a  bill 
of  exceptions,  and  have  the  same  opportu- 
nity of  arguing  it  on  a  writ  of  error  as  if 
our  present  opinion  had  been  declared  at  the 
trial,  and  the  jury  directed  accordingly. 
Unless  thisis  agreed  to,  the  rule  for  a  new 
trial  will  be  absolute. 

Rule  absolute. 
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1847. 
Jane  3. 

Habea*  Corpu* — 8  ^  9  Viel.  c.  127. — 
Small  DehU  Act— Order  of  Committal— 
Summons  to  Debtor,  NeeeuHy  of — Residence 
at  time  of  Committal. 

On  a  return  to  a  habeas  coqms,  U  ajh- 
feared  that  the  prisoner,  then  being  at  Fleet 
Lane,  n  the  city  of  London,  had  been  nm- 
moned  under  sect.  \.of%Sf9  Vict.  c.  127. 
(Smali  Debts  Act)  to  the  sheriff's  court  of 
the  city  of  London,  and  ^  appearance  there 
had  been  ordered  to  pay  the  debt  by  instal- 
ments, and  that  on  his  making  default  in 
payment  of  one  of  the  instalments,  he  wot, 
without  being  again  summoned,  committed  to 
the  Queen's  Prison,  as  the  gaol  where  debtors 
are  confined  in  the  said  city,  "  where  he  hath 
been  resident."  (By  Fatteson,  J.,  and 
Coleridge,  J.,  and  on  a  stAsequent  day  by 
the  Court  of  Common  Pleas),— Held,  that 
U  mas  necessary  that  the  debtor  should  have 
been  summoned  to  shew  cause  against  his 
etmmittal;  and  (by  Lord  Denman,  C.J., 
and  Eile,  J.)  that  such  a  summons  was  not 
necessary. 

Held,  also  (by  Lord  Denman,  C.J.,  Cole- 
ndge,  J.,  Erie,  J.,  disaentiente  Patteaon, 
J.,)  that  the  committal  should  be  to  the  gaol 
of  the  district  where  the  debtor  resided  when 
the  proceedings  commenced,  and  that  the 
warrant  was  sufficient  in  this  respect, 

Pashley  bad,  on  a  fbnner  day,  obtained  a 
habeas  corpus  directed  to  the  keeper  of  the 
Qneen'a  prison,  commanding  him  to  bring 
np  the  body  of  Thomaa  Kinning,  who  was 
confined  in  that  prison.  The  return  of  the 
keeper  stated  that  the  prisoner  was  detained 
vadsx  the  following  order : — 

"In  Um  Shariff's  Court,  London,  tte. 

"  At  a  court  held  the  4th  day  of  Feb« 
raary,  a.d.  1847,  at  the  Onildhall  of  the 
city  of  London,  and  within  the  jurisdiction 
of  this  court. — Whereas  Thomas  Kinning, 
of  Fleet  Lane,  Farringdon  Street,  in  the 
city  of  London,  on  the  7th  of  December 
last,  being  indebted  toW.  T.  of,  &c.,  in  the 
county  of  Middlesex,  in  a  sum  not  exceed- 
ing 20/.  besides  costs  of  suit,  that  is  to  say, 
in  the  sum  of  19/.  19«.,  besides  3/.  I2s.  6d. 
co«ts  of   suit,   by  force  of  the  judgment 

*  Ai  tbe  decisions  in  this  case  are  of  tome  im- 
portance, the  report  is  now  giren.       ■>•  .  . 
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hereinafter  mentioned,  and  then  being  at 
Fleet  Lane,  in  the  city  aforesaid,  and  within 
the  jurisdiction  of  this  court,  was  duly  sum- 
moned  to  appear  on  the  12th  of  December 
last  at  this  coiul  to  answer  such  questions 
as  might  be  put  to  him  touching  the  not 
having  paid  to  the  said  W.  T.  the  sum  of 
money  recovered  in  a  certain  judgment  of 
this  Court  on  the  5th  of  December  1846. 
And  the  said  T.  K.  having  appeared  before 
me  at  the  time  and  place  aforesaid,  and  it 
thereupon  then  appearing  to  me  by  the  ad- 
mission of  the  said  T.  K.  that  the  said  T.  K. 
had  the  means  of  paying  the  said  debt  and 
costs  aforesaid,  in  manner  thereinafter  men* 
tioned,  I  did  Uten  and  there  order  that  the 
said  T.  K.  should  pay  the  said  debt  and 
costs  to  the  said  W.  T.  in  manner  following, 
that  is  to  say,  the  sum  of  21.  part  thereof 
on  the  12th  day  of  January,  and  the  rest  and 
the  residue  thereof  by  instalments  of  21.  on 
the  12th  day  of  every  subsequent  month 
until  the  said  debt  and  costs  were  fully  paid. 
And  whereas  it  has  this  day,  at  this  court, 
been  duly  proved  before  me  that  the  said 
T.  K.  has  not  paid  21.,  the  amount  of  the 
first  instalment,  as  directed  by  the  said 
order,  although  the  time  for  the  paynaent 
thereof  has  dapsed,  and  the  same  has  been 
duly  demanded  of  the  said  T.  K.,  and  the 
said  T.  K.  has  been  personally  served  with 
a  copy  of  the  said  order,  and  the  original 
order  was  at  the  same  time  shewn  to  him : 
but  that  21.,  being  the  amount  of  the  said 
first  instalment,  is  still  due,  owing,  and  un« 
paid  to  the  said  W.  T.,  contrary  to  the  tenor 
and  effect  of  the  said  order:  These  ara 
therefore  to  wUl,  require,  and  authorise  you 
immediately  upon  the  receipt  hereof,  or 
■o  soon  after  as  may  be,  to  take  into  your 
custody  the  body  of  the  said  T.  K,,  and  him 
safely  convey  to  her  Majesty's  Debtors 
Prison,  for  London  and  Middlesex,  in  the 
city  of  London,  being  the  common  gaol 
wherein  the  debtors  under  judgment  and  in 
execution  of  the  superior  courts  of  justice 
may  be  confined  within  the  city  of  London, 
being  the  city  in  which  the  said  T.  K.  hath 
been  resident,  and  there  to  deliver  him  to 
the  keeper  of  the  said  prison,  who  is  hereby 
required  and  authorised  to  receive  the  said 
T.  K.  into  his  custody,  and  him  safely  to 
keep  and  detail  in  the  said  prison  for  the 
space  of  forty  days  firom  the  time  of  hia 
arrest  under  thia  warrant,  or  undl  he  shall 
SL 
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be  discL'arged  oiit  of 'custody  by  leave  of 
me,  and  for  so  doing  this  shall  be  your  suf- 
ficient warrant. — Given  under  my  hand  and 
seal,  at  the  said  court  held  at  the  Ouildhall 
aforesaid,  this  4th  day  of  February  1847« 
—Edward  Bullock,  Barrister-at-Law,  Judge 
of  the  said  court 

"  To  Lloyd  Simpson,  Serjeant-at-Mace, 
and  to  Thomas  Burden,  Keeper  of 
the  Debtors  Prison  aforesaid,  or  his 
deputy  there." 

Paihley  now  moved  that  the  prisoner 
should  be  discharged  out  of  custody. — The 
first  objection  to  this  return  is,  that  it  does 
not  appear  that  the  prisoner  was  summoned 
to  appear  and  shew  cause  against  his  com- 
mittal. This  is  a  proceeding  by  way  of 
corporal  punishment,  and  not  of  fine,  and 
ju^ment  cannot  be  pronounced  in  such 
case  in  abtentem — The  Queen  t.  Temple- 
man  (1). 

[Pattkson,  J. — I  had  to  consider  this 
act  lately  at  chambers  on  a  question  affect- 
ing a  person  in  attendance  on  her  Majesty, 
where  it  was  necessary  to  decide  whether  it 
was  a  committal  for  contempt,  and  I  was 
clearly  of  opinion  that  it  is  merely  a  restora- 
tion of  the  old  right  of  execution.] 

[Erle,  J. — Your  argument  would  amount 
to  this,  that  a  sheriff  is  bound  to  give  notice 
to  a  party  of  his  intention  to  take  him  on  a 
ea.  «a.] 

The  imprisonment  is,  by  section  8,  not 
to  operate  as  satisfifiction  of  the  debt:  that 
shews  it  is  a  mere  punishment. 

[Paiteson,  J. — That  is  because  the 
imprisonment  is  limited  to  forty  days ;  but 
the  same  section  says,  on  payment  of  debt 
and  costs  the  debtor  is  to  be  let  out  of  prison, 
which  could  not  be  the  case  if  it  were  a 
punishment.] 

It  is  analogous  to  cases  of  imprisonment 
under  acts  of  parliament,  for  instance,  the 
Stamp  Act,  where  the  party  is  discharged 
on  payment  of  the  fine. 
•  [Coleridge,  J. — There  the  alternative  is 
fine  or  imprisonment.] 

This  act  gives  a  discretion  which  the 
Judge  must  exercise  before  he  can  commit, 
and  he  cannot  know  what  term  of  imprison- 
ment  it  is  proper  to  impose  without  inquir- 
ing into  the  circumstances  under  which 
default  has  been  made.  In  all  criminal 
cases  it  is  necessary  that  the  party  affected 
(1)  1  Salk.  66. 


should  be  called  upon  to  answer — The 
Queen  v.  Simpson(2);  and  the  same  as  to 
a  distress  warrant,  which  is  in  the  nature  of 
an  execution — The  King  v.  Benn{S),  Bagg't 
case  (4).  The  power  of  committal  arises 
from  the  party  having  the  means  of  paying 
and  not  paying  the  debt.  The  effect  of 
this  order  is  to  confide  to  the  constable  the 
discretion  of  taking  the  party  into  custody 
when  and  as  he  thinks  fit.  A  second  point 
is,  that  it  does  not  appear  the  debtor  was 
resident  in  the  district  to  the  gaol  for  which 
he  was  committed,  jtt  the  time  of  his  com- 
mittal. It  only  says  where  "  he  hath  been 
resident,"  but  that  does  not  import  that  he 
was  resident  there  at  the  time. 

[Lord  Denuan,  C.J. — He  is  described 
as  "  of  Fleet  Lane,  in  the  city  of  London."] 

[E  RLE,  J. — "  Resides"  is  a  word  of  various 
meanings  according  to  the  context;  here  it 
means  where  he  is.] 

"  Of  Fleet  Lane,"  would  be  satisfied  by 
that  being  his  place  of  business;  "  being  at 
Fleet  Lane,"  which  occurs  afterwards,  would 
bring  him  within  the  jurisdiction  in  die  first 
instance,  where  the  words  are  "  shall  reside 
or  be;"  but  he  must  be  committed  to  the 
gaol  of  the  county  where  he  shall  be  resi- 
dent. Then,  "  hadi  been  resident"  will  not 
import  continuance  of  residence — TheQueen 
v.  Tordoft  (5). 

Petersdotff  shewed  cause.  —  Ex  parte 
Foulket  (6)  disposes  of  three  of  the  points 
made  on  the  other  side.  There  Alderson,  B. 
says  the  order  is  a  limited  ca,  *a. ;  it  alao 
shews  that  it  is  enough  if  the  debtor  was 
summoned  in  the  first  instance. 

[Patteson,  J. — There  he  was  summoned 
in  the  first  instance,  and  did  not  appear, 
and  the  order  was  made  against  him;  it 
does  not  touch  die  question  whether  be 
ought  to  be  again  summoned  before  com- 
mittal.] 

The  order  for  payment  by  instalments, 
which  is  made  on  due  summons,  is  in  efifbct 
a  judgment,  and  may  be  enforced  on  defiaalt 
by  the  commitment,  which  is  in  the  nature 
of  a  ca.  ta. 

[Coleridge,  J. — The  committal  may  be 
for  any  period  short  of  forty  days.     How^ 

(2)  10  Mod.  248. 

(3)  6  Term  Rep.  198. 

(4)  11  Rep.  99,0. 

(5)  6Q.B.  R*p.98S;  s.0. 18  Law  J.  Rep.  C*(>s.) 
ILC.  14f . 

(6)  I£  Law  J.  iUp.  (n.s.)  Czeh.  SOO. 
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»  the  Judge  to  decide  upon  the  length  of 
time  without  hearing  both  parties  ?] 

Oa  its  being  shewn  to  him  by  the  cre- 
ditor that  the  monej  has  not  been  paid 
jmnnant  to  the  order,  the  Judge  is  entitled, 
by  granting  the  order,  to  adjudicate  as  to 
tlie  time  of  commitment.  There  may  be 
cases  where  it  would  entirely  defeat  the 
object  of  the  order  if  the  debtor  had  notice 
of  tbe  intention  to  issue  it.  There  is  no 
tocb  general  rule  as  is  argued  on  the  other 
side,  that  in  all  cases  a  summons  is  neces- 
sary before  proceeding  against  a  debtor. 
Then  as  to  Uie  averment  of  residence.  It 
istaid  "  he  hath  resided,"  and  the  presump- 
tion is,  that  circumstances  have  remained 
noaltered  since  the  time  of  application  when 
be  was  "  then  being  at  Fleet  Lane,  within 
tbe  ci^  aforesaid."  A  statement  that  a 
pjamtiff  is  "  of"  a  certain  place  is  a  sufficient 
description  of  his  residence  in  a  writ  of 
sninmona — Yardley  v.  Jones  {7). 

Pathley,  in  reply .-^If  residence  is  a  word 
which  may  bear  different  meanings,  it  is  the 
more  necessary  that  tbe  Judge  should  decide 
whether  the  debtor  is  resident  or  not,  within 
the  meaning  of  the  act.  The  statement  of 
residence  in  Ex  parte  Foulket  was  ample. 
A  warrant  must  shew,  by  express  averment, 
all  facts  necessary  to  give  jurisdiction— /n 
re  Peerless  (8). 

Lo&D  Dbnman,  C.J. — Although  I  have 
had  great  doubt,  I  have  come  to  the  con- 
clusion that  the  averment,  as  to  the  residence 
of  the  party,  is  sufficient,  and  that  the  act 
intended  that  the  residence  should  be  that 
which  gave  original  jurisdiction  to  inquire 
into  the  matter.  This  is  inferred  partly 
from  the  clause  in  question  and  partly  from 
other  clauses  of  the  act.  It  does  not  matter 
whether  the  party  resides  there  at  the  time 
when  the  order  of  commitment  is  made  or 
not ;  on  that  point  I  say  no  more.  With 
r^ard  to  the  other  question,  I  regret  very 
ranch  that  the  statute  is  so  framed  that 
considerable  doubt  must  be  felt  on  a  matter 
affecting,  as  this  does,  the  liberty  of  the 
subject.  I  must  say  I  do  not  consider  the 
awarding  the  commitment  a  judicial  pro- 
ceeding at  all.  If  it  were,  I  should  be 
bound   to  say  the  party  could  not  be  com- 

(7)  4  Dowl.  P.C.  45. 

(8)  1  Q.B.  R«p.  143;  s.  e.  lOLawJ.  Rep.  (ns.) 
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mitted  without  being  first  heard;  but  I 
think  the  power  to  make  all  inquiries  and 
decide  is  completely  given  in  the  first 
instance.  I  quite  agree  with  my  Brother 
Alderson  that  this  order  of  commitment  is 
a  limited  ca.  ta.,  subject  to  be  reduced  in 
point  of  time,  by  anything  which  may  come 
to  the  knowledge  of  the  Judge  in  the  mean 
time.  I  am  quite  aware  of  the  importance 
of  not  construing  any  statute  so  as  to 
infringe  on  the  liberty  of  the  subject;  but 
I  think  there  is  a  much  greater  evil  on  the 
other  side,  and  one  which  affects  the  subject 
much  more, — I  mean  the  inducing  debtors 
to  resort  to  their  attomies  on  ev^  occasion 
of  putting  the  act  in  force  against  them,  and 
the  object  of  this  act  was  to  prevent  the 
increase  of  expense.  AIMten  I  find  there  is 
no  summons  required  calling  upon  the  debtor 
to  shew  cause  why  he  should  not  be  impri- 
soned for  any  time  not  exceeding  forty  days, 
I  think  the  intention  of  tbe  legislature  was, 
that  the  first  limited  ca.  ta.  was  to  be  in 
force,  subject  to  its  being  reduced  by  par- 
ticular circumstances ;  therefore,  on  the 
first  point  I  agree  with  two  of  my  learned 
Brothers,  and  on  the  other  point  I  believe  I 
agree  with  one  of  them,  and  I  am  of  opinion 
that  the  prisoner  ought  to  be  remanded. 

Fattesom,  J. — I  am  sorry  I  cannot  agree 
with  my  Lord  on  either  of  these  two  points. 
It  is  very  difficult  to  construe  the  statute, 
but  I  think  there  ought  to  be  a  summons 
to  shew  cause  why  he  should  not  pay  the 
instalments,  and  I  think  there  ought  to  be 
an  averment  of  the  debtor  being  resident 
within  the  jurisdiction  of  the  Judge  who 
commits,  I  do  not  quite  like  the  expres- 
sion, "  a  limited  ca.  sa."  \  I  think  this  is 
process  of  execution ;  unfortunately  the 
statute  has,  in  section  1 ,  provided  for  bring- 
ing up  the  debtor  who  has  a  judgment 
against  him,  and  for  issuing  a  summons  for 
the  purpose,  and  if  he  does  not  appear  and 
give  a  sufficient  reason  for  not  paying,  he 
is  to  be  committed  for  a  space  not  exceeding 
forty  days.  If  he  does  appear,  there  is  to 
be  an  inquiry  into  his  circumstances,  and 
.then  the  Judge  is  to  have  power  to  make 
an  order  for  payment  of  the  debt  by  instal- 
ments. One  would  have  thought  the  words, 
"  if  he  appears  to  have  the  means  of  paying 
the  same,"  would  have  been  found  in  this 
place;  but  they  are  put  in  afterwards.  But 
the  Judge  has  the  power,  instead  of  making 
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Buch  an  order,  in  caae  the  debt  was  con* 
tiacted  under  certun  circumstances  there 
mentioned,  to  order  him  to  be  committed 
for  a  period  not  exceeding  forty  days.  Then 
it  goes  on  to  say,  if  he  shall  not  have  paid  any 
instalment  ordered  by  the  particular  Judj^ 
or  any  other  Court,  that  he  may  be  com- 
mitted. It  is  quite  obTious  if  there  is  such 
an  order  made  by  reason  of  the  party  being 
able  to  pay  by  instalments,  it  ought  not  to 
be  jumUcd  up  with  the  ^tpearance  on  the 
original  summons,  tot  considerable  time 
naay  have  elapsed  between  the  first  hearing 
and  the  commitment,  and  many  drcum- 
stanoea  may  have  occurred  in  the  interval 
that  may  affect  the  decision  of  the  Judge  as 
to  the  length  of  imprisonment.  The  statute 
does  not  provide  how  the  Judge  is  to  inform 
himself  of  these  circumstances,  but  gives 
him  a  discretion  as  to  the  length  of  the 
imprisonment.  He  ought  to  be  guided  in 
that  discretion  not  only,  or  perhaps  not  at 
all,  by  the  original  circumstances,  but  by 
the  circumstances  under  which  the  default 
in  payment  was  made.  Mr.  Petersdorff 
says,  the  Judge  is  to  get  this  information 
from  the  creditor.  Now,  he  probably  knows 
nothing  except  that  the  debt  is  not  paid ; 
but  the  debtor  may  be  able  to  prove  that 
he  has  paid  it,  or  to  shew  extenuating  cir- 
eumstances,  by  which  the  decision  of  the 
Judge  might  be  influenced.  I  cannot  think 
justice  is  done  unless  he  has  an  opportunity 
of  appearing  before  the  Judge,  although  it 
is  not  expressly  so  provided  by  the  statute. 
With  respect  to  the  residence  I  cannot  quite 
think  that  it  is  sufficient ;  but  if  this  had 
been  the  only  point  I  should  have  hesitated 
before  I  differed  from  the  rest  of  the  Court 
upon  it.  The  words  of  the  act  are,  "  It 
shall  be  lawful  for  such  Commissioner  or 
the  Judge  of  such  court,  to  order  such 
debtor  to  be  committed  for  any  time  not 
exceeding  forty  days  to  the  common  gaol 
wherein  the  debtors  under  judgment  and  in 
execution  of  the  superior  courts  of  justice 
may  be  confined  within  the  county,  city, 
borough,  or  place  in  which  such  debtor  shall 
be  resident,"  not  to  the  gaol  of  the  county, 
&e.  in  which  he  applied  for  the  summons. 
A  considerable  time  may  have  elapsed  be- 
tween the  original  application  and  the  com- 
mitment, and  the  place  of  residence  of  the 
debtor  may  have  changed  in  the  mean  time. 
It  is  to  b«  obswved  that  the  act,  by  section 


22,  gives  power  to  the  Judge  to  send  the 
order  to  a  place  beyond  his  jurisdiction.  I 
cannot  help  thinking  that  the  residence 
spoken  of  at  the  end  ot  section  1.  must 
apply  to  the  time  when  the  order  of  commit- 
ment is  made;  but  the  framer  of  the  act 
seems  to  have  forgotten  tiiat  there  are  two 
classes  of  commitment  provided  by  the 
section,  one  if  the  debtor  does  not  attend 
the  or^nal  summons,  iriien  he  would  be 
resident  in  the  same  place  as  he  was  whea 
the  snmmeos  issued,  and  the  other  iriien 
the  default  was  committed  after  the  lapse  of 
some  time,  when  the  residence  may  well 
have  been  changed;  that  interval  seems  to 
be  totally  unprovided  for.  NevMtheless,  the 
words  are,  he  shall  be  committed  to  Hat 
gaol  of  the  county,  &e.  whet«  he  is  reri- 
deot.  I  think,  therefore,  on  both  points 
that  the  warrant  is  bad,  and  the  prisoner 
entitled  to  bis  discharge ;  but  I  sp^ik  with 
great  diffidence,  as  I  differ  on  one  of  these 
points  from  all  my  learned  Brethren. 

CoLKBiDOK,  J. — If  it  had  not  been  fbr 
the  difference  of  (pinion  which  prevails  m 
the  Court  in  this  ease,  I  should  have  been 
inclined  to  express  a  very  decided  view  of 
the  points  raised.  I  Uiink  the  allegataon  of 
the  residence  of  the  debtor  is  sufllcient,  but 
that  as  to  the  summons  is  insufficient.  On 
the  first  point,  we  must  recollect  we  arc  eon- 
struing  an  act  relating  especially  to  courts 
of  limited  jurisctietion,  and  with  reference 
to  circumstances  which  may  extend  over 
some  time.  It  appears  to  me  that  the  act 
contemplates  that  the  order  m  the  first  place 
must  be  made  upon  a  summons  issued  by 
the  Judge  of  the  Court  for  the  phwe  iriMte 
the  debtor  is  residing,  and  that  the  war- 
rant  for  taking  the  person  afterwards  Bmet 
issue  finm  the  court  of  the  place  irk/en 
the  ptuty  resided  when  the  summona  origi- 
nally issued,  and  (subject  to  the  obser- 
vation on  section  22,  whidi  I  diall  afiar- 
wards  make)  nust  be  put  in  force  by  tbe 
Judge  of  that  court.  The  first  section  does 
not  raise  any  doubt  on  this  point  in  my 
mind.  I  think  there  is  a  porpesed  distio^ 
tien  between  Uie  eases.  In  the  first  instane*, 
you  may  summon  the  party  wherever  he 
may  be  found ;  but  the  commitment  must 
be  to  the  gaol  of  the  plaoe  where  he  is  resi- 
dent. If  the  words  had  been,  "  to  the  gaol 
of  the  place  where  he  was  so  resident  u 
afores^,"  it  is  clear  this  warrant  woold  be 
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gaoi,  and  I  think  we  ooght  to  read  the 
void*  in  die  mne  vnj  a>  if  tiiey  were  to. 
CanTenienee  requires  this ;  but  this  Judge 
imiag  only  a  limited  jariadktion,  it  is  necce- 
niy  tofind  some  antbority  for  him  to  issne  a 
mmntto  the  gaoler  of  another  district,  and 
I  dimk  there  is  such  a  power  given  by  sec- 
tkm  28,  whicfa  provides,  that  when  an  order 
tot  commitment  shall  be  made,  and  the  de- 
fendant shall  be  out  of  the  jnrisdiedon  of 
tho  Cmut  making  die  order,  it  shall  be  law* 
&ti  for  the  oflBcer  diarged  with  the  execn- 
tiaoof  the  ocder  to  ap{^  to  a  Justice  acting 
&r  the  county,  See.  where  the  defendant 
fUH  thcD  be,  who  is  to  ind<a«e  his  name  on 
tbcacder.and  thereupon  the  officer  charged 
thmwith  shall  take  the  peraoa  oi  the  de- 
faidsnt  wheresoerer    he    shall   be  found 
iritkb  the  foreign  county,  and  all  constables 
tad  otka  peace  officers  shall  be  aiding  and 
ii'itiiil^   within  thdr  respective  districts 
ii  the  axecntioa  of   such  orders.      Now 
the  &et  of  die  defendant  being  out  of  the 
jurisdiction    of    the    Court   making    the 
nder,  nnist  have  occurred  after  the  first 
pnotedags  were  taken  against  him ;  and 
if  the  Judge  had  power  to  order  the  eom- 
Biitiaent  out  of  his  jurisdietion,  I  know 
sot  what  necessity  there  would  be  to  call 
B  the  aid  of  the  Joatioe  of  die  Peace  of  the 
feniga  oomty:   but  the  section  requires 
this  to  be  done.     I  should  have  expected 
if  the  party  were  to  be  taken  to  a  gaol  of 
that  county,  the  gaoler  of  diat   eonnty 
tould  have  been  required  by  the  act  to  re- 
cove  the  defendant  into  bis  custody,  but 
that  is  not  enacted ;    the   warrant   being 
hacked  by  the  Justice  in  the  second  eonnty, 
the  eonttaUee  are  to  aid  in  executing  the 
oi%iMl  order,  and  he  is  to  be  carried  to  ilie 
WkA  of  the  eonnty  in  which  the  Judge  who 
fiist  heard  the  ease  has  jurisdietion.    If  that 
>  ao^  without  stFMBii^  the  words,  what  is 
stated  in  this  warrant  as  to  the  residence 
w31  be  saffideat.     There  a  another  mode 
of  arriving  at  the  same  conclusion  to  which 
if  Bfother   Erie  leans, — that  the  words, 
''hath  bees  resident,"  import  a  continuous 
ifiidwice  up  to  die  tnne  of  commitment. 
T%m  I  ahall  not  go  further  into  dian  to  say, 
dMt"hadi  been"  need  not  certainly  exclude 
the  present  time.     However,  I  do  not  found 
By  opinion  on  this  ground,  but  on  the  other 
■Ud  I  before  stated.    As  to  the  second 
point,  the  neeeasity  of  a  aunmioiis,  I  must 


dedde  upon  general  principles,  which,  whe- 
ther by  statute  or  common  law,  require  that, 
if  a  judicial  act  is  to  be  done,  the  Judge 
must  hear  both  sides.  Now  is  this  or  is  it 
not  a  judicial  act  ?  Judgment  has  been 
pronounced  by  another  Court,  and  the  party 
has  been  summoned  and  brought  before 
the  Commissioner  or  other  Judge,  and  an 
order  made  for  payment  of  the  debt  by  in- 
stalments, and  die  debtor  has  made  default 
— ^it  is  immaterial  over  what  time  tins  has 
extended  ;  we  know  the  jurisdiction  applies 
in  all  cases  under  20^.,  and  so  the  payment 
may  well  be  extended  over  twenty  months. 
It  is  found  at  the  beginning  of  that  time 
that  the  debtor  has  the  means  of  paying  IL 
per  mondi;  after  the  expiration  of  nineteen 
months  there  is  an  omission  to  pay  the  in- 
stalment then  due — the  Judge  has  the  power 
to  commit  to  prison  for  a  time  not  exceed- 
ing forty  days.  Suppose  the  party  says, 
"in  consideration  of  my  having  paid  the 
nineteen  instalments,  my  creditor  has  for- 
given me  the  twentieth,"  sutdy  these  are 
circumstances  to  be  inquired  into,  whether 
the  imprisonment  should  be  for  one  term 
or  another.  Mr.  Petersdorff  admits  this, 
but  says  it  is  from  the  creditor  that  the 
Judge  has  to  get  the  required  information. 
Now  I  cannot  believe  that  it  is  consonant 
with  the  principles  of  English  law  that  the 
Judge  can  get  this  information  from  merely 
hearing  one  side  ;  very  often  ex  parte  state- 
ments, which  appeared  in  the  first  instance 
to  be  quite  clear,  turn  out  upon  shewing 
cause,  to  be  peifecdy  unfounded.  My  Lord 
says  that  parties  may  be  led  into  great 
expense  by  allowing  these  points  to  prevail ; 
but  that  evil  never  can  be  entirely  prevented, 
and  we  must  leave  it  to  the  legislature  to 
remedy  the  inconvenience.  I  think  it  need 
not  have  been  expressed  in  the  statate  that 
a  summons  should  issue  before  ordering  the 
commitment ;  in  order  to  prevent  the  ordi- 
nary rule  from  attaching,  there  must  be 
something  more  than  mere  silence. 

Erle,  J. — With  great  deference  for  the 
opinions  of  my  learned  Brethren  from  whom 
I  difier,  I  think  the  return  shews  a  valid 
commitment.  The  point  of  form  raised  is, 
that  the  commitment  is  to  the  gaol  of  the 
county  of  the  City  of  London,  where  the 
debtor  has  been  resident.  It  therefore 
amounts  to  this, — you  were  resident  in  the 
City  of  London  when  the  summons  issued. 
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and  we  took  you  to  the  gaol  of  the  pkee 
where  you  hare  been  lesident.  It  therefore 
desciibes  a  continuing  residence  down  to  the 
time  when  the  commitment  issued.  It  ap- 
pears to  me  also  that  the  statute  may  well 
mean  that  the  Judge  who  has  jurisdiction  by 
the  original  summons,  may  commit  theptuty 
to  the  gaol  of  the  district  where  he  was  resi- 
dent at  the  time  when  the  proceedings  com- 
menced. It  would  be  a  great  inconvenieBce 
if  the  debtor  could  discharge  himself  by 
shewing  a  change  of  residence  between  the 
time  of  the  summons  and  the  commitment 
—on  that  ground,  also,  1  think  the  return  is 
good.  It  is  not,  therefore,  necessary  to 
consider  whether  the  word  "residence" 
has  different  meanings  in  the  two  parts  of 
the  section  in  question.  The  objection,  in 
point  of  substance,  is,  that  the  Judge  of 
this  Court  has  committed  the  debtor  for 
non-payment  of  an  instalment,  and  that  it 
does  not  appear  that  the  debtor  was  sum- 
moned to  shew  cause  before  his  committal. 
On  the  best  conrideration  I  can  give  the 
point,  I  think  the  Judge  had  power  to  com- 
mit the  debtor  without  issuing  a  fresh  sum- 
mons. The  statute  gives  various  powers. 
The  debtor  is  to  be  summoned,  and  if  he 
shall  appear  to  be  able  to  pay  tite  debt  by 
instalments,  or  otherwise,  and  aball  not  pay 
it  at  the  times  ordered,  he  may  be  com- 
mitted to  gaol.  Here  the  party  has  been 
summoned,  and  the  Judge  has  been  of 
opinion  that  the  debtor  is  of  ability  to  pay 
the  debt  by  instalments  ;  and  the  Judge  has 
also  satisfied  himself  that  he  has  not  paid 
the  instalments.  But  it  is  said  that  it  is  a 
harsh  proceeding  to  commit  a  party  without 
giving  him  an  opportunity  of  stating  any- 
thing against  the  committal.  In  many 
cases  it  might  defeat  the  intention  of  die 
eapias  if  the  debtor  had  notice  that  sach  a 
course  was  about  to  be  taken.  Cases  may 
he  put  where  the  debtor  is  either  about  to 
abscond,  or  to  make  away  with  his  goods ; 
and  common  experience  would  shew  in 
such  cases  that  the  capias  would  be  in- 
operative if  the  debtor  had  notice  of  it. 
Considering  the  history  of  this  statute,  this 
seems  to  me  to  be  the  proper  construction. 
Formerly  a  em.  s«.  might  issue  upon  a  judg- 
ment fw  any  amount.  Then  came  an  aet 
which  took  away  the  power  of  issuing 
a  ca.  sa.  on  a  judgment  under  20/.  Then 
this  act  was  passed  to  remedy  the  sup- 


posed difficulty  imAtm  the  preTions  act— 
and  it  seems  to  me  to  have  restored  the 
former  power  under  certain  limitations ;  in 
which  case  the  party  who  proceeds  wider 
the  act  having,  before  he  takes  the  prior 
steps,  summoned  the  debtor  to  disoovar 
whether  he  can  pay  by  instalments,  and  aa 
order  to  do  so  being  made,  the  power  to 
issue  the  commitment  would  arise  on  defimH 
o(  payment  according  to  the  order,  which  is 
very  much  like  the  ordinary  power  of  issu- 
ing a  ea.  sa.  But,  in  fact,  the  power  given 
by  the  statute  is  not  so  harsh  as  I  have 
stated  it ;  for  the  commitment  can  only  be 
issued  at  the  discretion  of  the  Judge.  Thoa 
may  be  occasionally  hacdship  in  ^is,  whera 
na  honest  debtor  is  taken ;  but  if  it  ware 
otherwise,  fraudulent  debtors  would  have  a 
great  advantage.  The  commitment  reservat 
a  power  to  the  Judge  to  order  the  dischas^ge 
of  the  debtor  before  the  expiration  of  tha 
spsdfied  time.  Considering  the  balance  of 
evils,  I  think  it  my  duty  to  decide  that  the 
prisoner  ought  to  be  remanded.  It  is  a 
matter  of  very  great  importance,  aa  I  think 
the  County  Courts  Act  contains  a  similar 
enactment. 

Thepritoner  was  remanded  aeeardmgly. 

June  4. — PasMey  having,  on  dw  8rd  of 
June,  obtained  a  habeat  corpus  in  the  Court 
of  Common  Pleas  to  bring  up  the  prisoner, 
moved  on  this  day  for  his  discharge. 

Peter sdorffahewed  cause  (9). 

Wilde,  C.J. — The  Court  has  looked 
most  anxiously  at  the  question  which  haa 
arisen  on  this  part  t^  the  statate,  it  having 
been  before  another  Court,  which  has  beem 
unable  to  come  to  a  satisiisctory  conclosiaa  : 
having  done  so,  we  think  the  return  is  not 
sufficient,  and  that  the  defoidsat  is  entitled 
to  be  discharged  by  reason  of  a  defect  in  die 
warrant.  The  statute  in  question  ia  to  « 
considerable  extent  penal^  beoaase  it  givas 
a  power  of  imprisonment  not  by  way  of 
satisfaction  of  the  debt.  If  a  party  is  tafcea 
in  execution  on  a  cs.  aa.  the  imprisonment 
safferedisasatiafaotMn  of  the  debt,  buthcrait 
is  simply  used  apparently  by  way  <^  punislk- 
ment  or  ooerdon — the  party  being  subjected 

(9)  TbeBrgomentsaseduidtIiecM«s«itadontlia 
first  point  were  tbe  same  as  in  tlie  Qnaen's  Bendi  - 
the  Court  stopped  Peteradorff  an«r  he  bad  cMk- 
ehidsd  ins  •rgniUMrt'oa  that  peiat. 
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b  an  imprisonment  which  is  to  yary  accord* 
iog  to  die  circumstances  of  the  case.  It 
ippean  by  the  section  in  question,  that  if 
I  party  wishes  to  enforce  payment  of  his 
debt,  he  is  to  apply  for  a  summons.  Upon 
tlw  debtor  appearing,  an  inquiry  is  to  take 
place  concerning  certain  matters,  one  of 
which  is  "the  property  or  means  of  pay- 
ment he  still  hath."  The  Judge  is  then  to 
exercise  a  discretion  as  to  the  time  for  the 
payment  of  the  debt,  apparently  accord- 
ing to  the  means  of  the  dt^tor ;  and  if  the 
debtor  appears  to  have  the  means  of  paying 
the  debt  by  instalments  or  otherwise  and 
AaU  not  pay  it,  the  Jnd^e  has  power  to 
commit  for  any  time  not  exceeding  forty 
days.  It  is  material,  therefore,  in  die  fir^ 
mitance,  to  inquire  into  the  probable  means 
d  the  debtor  to  pay  the  debt  by  instid- 
ments,  and  it  is  obvious  that  it  must  be 
eqnally  material,  when  the  day  of  payment 
•f  the  instalment  has  arrived,  to  inquire 
whether  he  has  then  the  means.  The  pre* 
•ent  itatttte  gives  the  power  of  imprison- 
ment with  the  view  of  punishing  fraud ;  and 
Ae  general  purview  of  the  act  is  to  prevent 
the  inhamanity  and  injustice  of  sending  to 
priwn  a  person  who  has  not  the  means  to 
pay  the  debt.  Of  course  it  is  necessary  in 
tte  outset,  if  a  discretion  is  to  be  used,  that 
the  Judge  should  have  the  power  of  in- 
quiring into  the  debtor's  means.  The 
fiiture  means  of  a  debtor  must  always  be 
partly  matter  of  speculation.  Is  there  to 
beany  other  inquiry  into  the  debtor's  means 
when  time  is  granted,  and  the  party  does 
not  pay  ?  The  Judge  it  appears  has,  in  such 
nie,  the  power  to  commit  for  any  time  not 
aeeeding  forty  days.  What  is  to  regulate 
the  Judge  as  to  the  time  of  imprisonment  1 
Can  it  be  doubted  that  the  means  of  pay- 
ment must  be  one  of  the  essential  points  of 
inquiry?  Then  can  you  make  any  conve- 
nient inquiry  without  hearing  the  debtor, 
who  may  alone  know  what  his  means  are  ? 
Many  circumstances  might  exist  either  of 
bodily  misfortune  or  of  loss,  which  the 
creditor  might  have  no  means  of  knowing. 
As  the  period  of  commitment  is  discretional, 
it  presupposes  an  inquiry  to  regulate  it, 
and  common  justice  requires  that  the  party 
best  able  to  give  an  answer  should  be  heard. 
Where,  therefore,  the  act  points  to  an  in- 
quiry of  some  sort,  it  seems  to  follow  that 
ibs  mode  of  conducting  the  inquiry  must  fol- 


low general  principles,  there  being  no  words 
pointing  to  an  exclusion  of  any  of  the  par- 
ties to  be  beard.  I  think,  therefore,  that 
the  debtor  should  have  had  notice  of  the 
inquiry ;  that  the  warrant,  therefore,  is  de- 
fective, and  that  he  is  entitled  to  his  dis- 
charge. 

CoLTMAN,  J. — I  am  of  the  same  opinion. 
With  great  deference  for  the  opinion  of  those 
who  differ  from  me,  this  seems  to  me  to  be 
a  clear  case.  The  act  done  is  a  judicial, 
and  not  a  ministerial  act,  and  therefore, 
according  to  the  general  rule,  as  laid  down 
in  Harper  v.  Carr  (10)  and  other  cases, 
can  only  be  done  after  giving  both  parties 
an  opportunity  of  being  heard.  The  only 
reason  against  this  course  is,  that  it  would 
be  very  inconvenient,  because  the  summons 
would  be  a  notice  to  the  debtor  to  get  out 
of  the  way.  I  think  this  is  no  su£Bcient 
reason  ;  the  sums  to  be  recovered  are  gene- 
tally  snail,  and  there  is  no  great  proba- 
bility, therefore,  of  a  party  abscon^ng  to 
get  rid  of  his  debt.  Considering  now  highly 
penal  this  statute  is,  and  that  ^e  party  may 
be  imprisoned  forty  days  for  default  in 
paying  an  instalment,  and  that,  toties  quotiet, 
I  think  the  Court  would  not  be  justified  in 
departing  from  general  principles.    . 

Mauls,  J. — I  think,  upon  the  substan- 
tial ground  objected  to,  the  defendant  is 
entitied  to  his  discharge.  The  proceeding 
is  upon  the  1st  sect,  of  8  &  9  Vict.  c.  127, 
which  gives  a  power  to  the  Judges  there 
mentioned  to  enforce  a  judgment  obtained 
in  their  own  or  other  courts,  by  committing, 
under  certain  circumstances,  the  debtor  to 

friaon  for  a  term  not  exceeding  forty  days. 
The  learned  Judge  read  that  part  of  the 
statute  which  gives  the  power  to  commit.] 
That  power  is  to  be  exercised  not  in  cases 
of  simple  non-payment,  but  in  cases  where 
there  is  a  certain  amount  of  delinquency, 
and  where  a  party  does  not  attend  when 
summoned,  which  may  fiurly  be  treated  as 
a  delinquency.  Here,  therefore,  it  must  be 
taken  that  the  party  appeared  to  have  had 
the  meams  of  paying  by  instalments,  and 
that  he  was  ordered  to  do  so,  and  has  not 
paid ;  that  may  be  a  misfortune  or  a  delin- 
quency. The  effect  of  the  section  is,  that 
if  a  party  shall  fraudulently  omit  to  pay  his 
debt  when  ordered,  he  may  be  punished  by 

(10)  r  Term  Rep.  270. 
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an  imprisonment  not  exceedmg  forty  dayi. 
Now  certainly,  on  general  principles,  before 
a  party  should  be  punished  for  a  delin- 
quency, he  should  have  an  opportunity  of 
being  heard;  and  if  the  proceeding  had  been 
by  a  summons,  according  to  Schedule  A.  of 
the  statate,  he  would  have  bad  that  oppor- 
tnnity.  The  order  to  commit  for  non-pay- 
ment  of  instalments  can  only  take  place 
where  the  debtor  has  omitted  to  pay  under 
the  circumstances  above  mentioned.  Why 
should  he  not  have  the  oportunity  of  shew- 
ing that  he  has  not  committed  any  delin- 
quency, but  that  he  has  not  the  means  of 
paying  the  instalment.  If  he  were  to  be 
committed  without  any  inquiry,  except  the 
affidavit  of  the  adverse  party,  it  would  be 
eontrary  to  general  principles  and  to  the 
common  law.  That  a  party  ought  not  to 
be  punished  without  being  first  heard  is  laid 
down  in  Capel  v.  Child  (10)  and  otiier 
oases.  Is  there  then  anytlung  to  take  this 
case  out  of  the  general  principle  ?  There 
is  nothing  in  the  act  to  do  so.  A  pretended 
anabgy  is  found  between  Uiisactand  1  &  8 
Vict.  c.  110,  where  a  powa  is  given  to 
arrest  in  certain  cases,  on  an  e*  parte 
affidavit  shewing  probable  cause  for  be- 
lieving that  a  defendant  is  about  to  quit  the 
country.  That  act  certainly  does  infringe 
upon  the  general  rule,  but  Uie  power  there 
given  is  justifiable  as  preventing  fraudulent 
persons  flying  the  country,  and  so  evading 
payment  of  their  debts.  The  power  there 
is  given  in  such  terms  that  there  is  no  doubt 
as  to  what  is  intended,  and  an  appeal  ia 
given  in  cases  where  the  defendant  thinka 
bimseK  improperly  arrested.  The  latter 
provision  shews  the  watchfulness  of  the  legis- 
lature in  cases  affecting  personal  libOTty. 
In  this  act  there  is  nothing  of  the  kind ;  no 
power  is  given  to  summon  the  creditor  to 
Atw  cause  why  the  debtor  should  not  be 
let  out  of  prison ;  and  the  only  way  for  Uie 
debtor  to  get  out  is  by  payment  or  lapse  of 
time.  It  was  conceded  on  the  argument,  that 
there  must  be  a  second  inquiry  before  com- 
mitment,  either  e»|Mir<e  or  otherwise;  if  so, 
how  strange  it  would  be  that  a  commis- 
sioner should  have  power  upon  delinquency 
being  riiewn  by  the  creditor,  the  debtor  not 
fiaving  been  heard,  to  imprison  the  debtor, 

(10)  2  Cr.  8c  Jw.  «8 ;  s.  e.  1  Law  J.  R«p.  (n.s.) 
Esdi,  2M. 


and  3ret  the  debtor  lukve  no  opportunity  of 
calling  upon  the  plaintiff  to  shew  cause  why 
he,  the  debtor,  should  not  be  let  out  ot 
prison,  and  shewing  that  it  was  a  mistake, 
or  that  he  had  not  the  means  of  payment. 
I  cannot  think  this  can  be  the  state  of  the 
law.  That  being  so,  and  the  words  of 
the  act  not  by  any  means  excluding  the  de- 
fendant's being  summoned,  I  think  tho 
general  principle  must  apply. 

Cbisswell,  J. — I  am  also  of  opinion  that 
the  party  onght  to  be  disdiarged,  having 
been  committed  without  an  importunity  «^ 
shewing  cause.  It  is  not  necessary  now  to 
say  whether  the  commissioner  might  or 
mif^t  not  have  made  his  order  in  tlie  alter- 
native,  either  to  pay  or  in  default  to  be  cono- 
mitted.  There  are  strong  aarguments  agalntt 
such  an  order.  Here,  however,  this  ia»  not 
been  done.  In  this  ease,  therefore,  the 
debtor  having  had  no  opportuni^^  of  ap- 
pearing and  diewing  cause  against  the  com* 
mitment,  I  diink  the  commitment  is  bad. 
It  is  impossiUe  not  to  say  that  the  Ju^te 
had  a  judicial  uid  not  a  miniateiial  act  to 
perform. 

Pritofur  di$ehaty»d. 


1847 
Jan 
Feb 


147.     (' 

•28;  { 
b.  8.    ^ 


THX  aOEMK  r.  TBB  DTHABITAHn 

or  vnoM  ST.  lxomakds. 

THE  QUKEir  e.  THE  IXHABIXAIICa 
OF  BAHKWOOD. 


Juror — Criminal  It^formation — IntereiUd 
Grand  Juryman — Indictment  for  Non-Re- 
pair of  a  Road. 

Where  a  bill  was  preferred  befitre  tkm 
grand  jury  at  an  atsiaes  ayaintt  a  porUk 
for  ttOM-rcpmr  ef  a  road,  the  liabilUi/  ift 
repair  vhieh  wai  denied  by  the  pariah,  Ik 
which  two  of  the  membere  of  the  yremd  jwrjf 
were  large  landed  proprietors,  and  took  port 
in  the  proeeedinff*  on  the  bill,  and  pmt  que*- 
iione  to  the  witneeeee  eaamined  before  ihe 
grand  jury,  and  one  »f  wham  ^ated  to  the 
foreman  Aat  the  road  in  fuettion  waa  m— ■ 
{«fs,  amd  the  biU  waa  tArown  out,  the 
Cemrt  granted  a  criminal  iitformation  < 
thepmriah. 

.    [For  the  report  of  the  above  ease, 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  84.] 
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8TANDEN  V.  CHRISUA8  AND 
ANOTHER. 

Landlord  and  Tenant — 32  Hen.  8.  c.  34. 
—Rtvertion — Demise  not  under. Seal — Im- 
fUed  Contract  to  repair — Use  and  Occu- 
patiM — Attumpsit  hy  Assignee  of  Reversion 
—11  Geo.  2,  e.  19.  «.  14. —  Evidence  — 
Cvfyhold. 

The  statute  32  Hen.  8.  e.  34.  applies 
t»hf  to  ease*  of  demise  by  deed,  and  an 
sssignee  of  the  reversion  cannot  maintain  aS' 
nmfsit  on  a  contract  to  repair  made  with 
ike  assignor. 

Where  a  lease  contains  an  express  con- 
Irtet  on  the  part  of  the  tenant  to  repair, 
iiere  can  be  no  implied  contract  to  repair 
triting  from  the  relation  of  landlord  and 
tesanU. 

A.  and  B.  being  entitled  to  copyhold  pre- 
msts  in  certain  shares,  B.  demised  the  whole 
to  defendant,  in  his  own  name,  by  lease  in 
mrHing  (not  nnder  seal  J,  for  one  year,  at  a 
rent  payable  half-yearly ;   and  B.  thereby 
agreed  for  himself,  his  heirs,  8fC.  and  assigns 
with  defendant  that  he  should  peaceably  hM 
tie  demised  premises.-   Before  the  first  half- 
gear's  rent  fell  due,  B.  surrendered  his  in- 
terest m  the  premises  to  A,  of  which  the  de- 
fendant had  ftotiee,  and  afterwards  paid  that 
rent  to  am  tyent  employed  by  A.  and  B.     In 
assmnpeit,  for  use  and  occupation,  brought  by 
A.  to  recover  the  last  half-year's  rent, — 
Held,  that  the  occupation  of  defendant  hav- 
ing  become  in  point  of  law  an  occupation  by 
ike  permission  of  A,  as  soon  as  his  interest 
aeerued,   the  action  was  maintainable  by 
nriue  of  11  Geo.  2.  e.  19.  s.  14. 

AdnUtied  copies  of  the  court  roll  of  the 
manor,  by  which  the  premises  purported  to 
have  been  surrendered,  were  held  sufficient 
epsdenee  of  their  being  copyhold. 

Assumpnt.  The  first  count  alleged  that 
t^  ddendanta  became  toiants  to  the  plain- 
tiff of  a  certain  messuage  andjiremises  upon 
the  tenns  of  keeping  the  interior  thereof  in 
tenantable  repaiK  Breach,  that  the  defen- 
dtats  did  not  keep  the  premises  in  tenant- 
able  repair.  The  second  count  was  upon  a 
promiae  to  use  the  premises  in  a  tenantlike 
Banner,  alleging  a  breach  of  that  promise. 
The  third  count  was  for  use  and  occupation. 

Pleaa  —  First,  non  assumpsit ;  second, 
to  first  count,  that  the  defendants  did  not 
Kcw  Sbmss.  XVI.— aB. 


become  tenants  to  the  plaintiff,  as  alleged 
in  the  first  count ;  third,  to  the  first  count, 
that  the  defendant  did  keep  the  premises  in 
tenantable  repair ;  fourth,  as  to  the  second 
count,  that  the  defendants  did'  not  become 
tenants  to  the  plaintiff  modo  et  formd; 
fifth,  to  the  second  count,  that  the  defen- 
dants did  use  the  premises  in  a  tcnantlike 
manner. 

Issues  thereon. 

The  action  was  brought  to  recover  half  a 
year's  rent  due  May  15,  1845,  for  the 
White  Horse  Inn  and  premises,  at  Roberts- 
bridge,  and  was  tried  at  the  Spring  Assizes 
for  Sussex,  1846,  before  Alderson,  B.,  when 
it  appeared  that  the  plaintiff  and  one  Rich- 
ardson were  tenants  of  the  manor  of  Ro- 
bertsbridge,  the  plaintiff  being  entitled  to' 
two  eighth  parts  of  the  White  Horse  in  his 
own  right,  and  to  a  moiety  of  the  other  six 
eighths,  and  that  Richardson  was  entitled 
absolutely  to  the  remaining  three  eighths. 

On  the  18th  of  March  1 844,  an  agreement 
in  writing,  not  under  seal,  was  entered  into 
by  Richaidson  with  the  defendants,  where- 
by Richardson  agreed  to  let,  and  the  de- 
fendants to  take  the  messuage  called  the 
White  Horse,  for  one  year  from  the  15th 
of  May  then  next,  at  a  yearly  rent  of  16/., 
payable  half-yearly,  on  the  15th  of  May 
and  the  15th  of  November,  which  the  de- 
fendants agreed  to  pay  to  Richardson,  and 
also  to  keep  the  interior  of  the  premises 
in  tenantable  repair.  The  agreement  also 
contained  the  following  clause : — "  And  the 
said  £.  Richardson,  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  agrees 
with  the  said  defendants,  that  they  paying 
the  said  rent  and  fulfilling  the  agreement 
hereinbefore  on  their  parts  contamed,  shall 
and  may  peaceably  and  quietly  hold  and 
enjoy  the  said  premises  during  the  said 
term  of  one  year,  without  any  interrup- 
tion or  disturbance  whatsoever  of,  from, 
or  by  the  said  £.  Richardson,  his  heirs 
or  assigns,  or  any  other  person  whatso- 
ever." During  the  first  half  year  of  this 
tenancy,  the  plaintiff  contracted  to  pur- 
chase from  Richardson  his  moiety  of  the 
six  eighths  of  the  property ;  and  on  the 
80th  of  September  Richardson  surrendered 
the  same  to  the  plaintiff,  who  was  accord- 
ingly admitted  tenant  thereof,  according  to 
the  custom  of  the  said  manor.  In  order  to 
prove  this  surrender  and  admittance,  copies 
2M 
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of  the  court  roll  of  the  manor,  admitted  under 
a  Judge's  order,  were  given  in  evidence.  At 
the  time  of  the  contract,  the  plaintiff  and 
Richardson  signed  an  authority  to  John 
Smith  to  reoeive  the  rents  of  the  house  in 
question  up  to  the  29th  of  September  1844. 
Smith  applied  to  one  of  the  defendants  on 
the  6th  of  December  1844,  for  the  half>year's 
rent  due  November  the  15th,  and  was  paid 
8^,  which  he  said  he  should  apportion  up 
to  September  the  29th,  after  which  time  the 
plaintiff  was  sole  proprietor,  and  entitled  to 
the  whole.  Smith  gave  a  receipt  on  ac- 
count of  the  plaintiff  and  Richardson  jointly. 
Other  evidence  was  also  given  of  admissions 
by  the  defendants  that  they  held  under 
the  plaintiff  subsequently  to  September 
.1844. 

At  the  close  of  the  plaintiff's  case  it  was 
contended,  that  the  action  ought  to  have 
been  brought  in  the  name  of  Richardson,  and 
not  of  the  plaintiff,  as  the  statute  32  Hen. 
8.  c.  34.  does  not  apply,  except  in  the  case 
of  a  demise  imder  seal,  and  also  that  there 
was  no  proof  of  the  plaintiff  having  the 
reversion,  no  evidence  having  been  given 
that  the  messuage  in  question  was  copyhold 
of  the  manor  of  Robertsbridge,  or  that  any 
such  manor  existed ;  further  that  the  count 
for  use  and  occupation  could  not  be  relied 
upon,  as  an  action  of  assumpsit  was  not 
maintainable  by  any  other  person  than 
Richardson,  with  whom^^^e  contract  of 
tenancy  was  made.  TheMeamed  Judge 
thought  that  the  plaintiff  had  no  right  to 
maintain  the  action  in  his  own  name,  there 
being  no  evidence  of  the  premises  being 
copyhold  or  of  the  existence  of  any  manor, 
and  also  that  there  was  no  evidence  of  a 
new  tenancy  under  the  plaintiff  subsequently 
to  September  1844,  and  he  accordingly  di- 
rected a  verdict  for  the  defendants  on  all 
the  issues,  except  Uie  third  and  fifth. 

A  rule  having  been  accordingly  obtained 
for  a  new  trial,  on  the  ground  of  misdi- 
rection,— 

Shee,  Serf,  and  Bramwell  shewed  cause. 
—The  land  in  question  did  not  appear  to 
be  within  the  manor. 

[Coleridge,  J.— It  was  proved  to  be 
induded  in  the  property  passing  by  surren- 
der and  admittance  ;  that  is  primd  facie 
evidence  of  its  being  within  the  manor.] 

There  should  have  been  proof  given  by 
the  steward,  or  some  person  o£Scially  ac< 


quainted  with  the  manor,  that  the  tenonent 
was  parcel  of  the  manor,  and  that  salt  and 
service  had  been  done  for  it. 

[Lord  Dznman,  C.J.  —  The  steward 
knows  nothing  of  what  is  within  the  manor, 
except  as  appears  from  the  court  rolls.] 

Next,  the  statute  32  Hen.  8.  c.  34.  does 
not  apply  to  parol  demises,  and  there  is  no 
evidence  of  a  new  tenancy ;  for  the  contract 
being  made  with  Richarc^n  alone,  and  the 
plaintiff  being  no  party  to  it,  he  cannot  now 
sue  for  rent  accruing  due  while  the  occu- 
pation under  that  contiaet  was  subsisting. 
No  arrangement  between  Richardson  and 
the  plaintiff  can  bind  the  defendants. 

[CoLKRiDOB,  J.— Is  there  not  evideno* 
that  they  agreed  to  that  arrangement  ?] 

The  defendants  only  admit  the  plaintiff's 
title  to  the  premises,  but  not  a  holding 
under  him  by  any  new  contract. 

[WiGHTUAN,  J. — Suppose  a  tenant  in  fee 
made  a  parol  lease  for  three  years  and  then 
sold,  could  not  the  assignee  <^  the  reversion 
have  the  benefit  of  the  contract  ?] 

Not  without  some  proof  of  a  new  contract 
from  which  a  new  tenancy  can  be  inferred, 
there  is  no  payment  of  rent  to  the  plaintiff 
proved. 

[Coleridge,  J.— The  receipt  given  is,  in 
fact,  on  the  plaintiff's  account.  It  is  enough 
if  there  is  any  evidence.] 

In  Brydget  v.  Leteis  (1)  the  same  point 
was  rais^l  as  exists  here,  and  Buckuorth  w, 
SimpiOH  (2)  was  distinguished  as  being  the 
case  of  a  tenancy  which  the  plaintiff  had 
the  power  of  determining,  and  not  an  abso- 
lute term,  as  here. 

[Lord  Denuam,  C.J.— The  11  Geo.  8, 
c.  19.  s.  14.  says  nothing  about  the  use 
and  occupation  being  by  sufferance  of  the 
plaintiff.] 

The  word  "landlcnrd"  must  import  an 
agreement  existing  between  the  parties — 
How  V.  Keniutt  (3).  Naish  v.  Tatlock  (4) 
seems  to  shew  that  assumpsit  for  use  and 
occupation  can  only  be  maintained  where 
there  is  a  contract  between  the  parties. 
Perhaps  debt  might  have  been  maintain- 

(1)  8Q.B.Rep.608;s.e.llUwJ,Rap.(M.a.) 
Q.B.  268. 

(2)  1  Cr. M.&  R.  834}  >. c.  4  Uw  J.  Rep.  (n.s.) 
Excb.  104. 

(8)  3  Ad.  &  El.  659  ;  s.  o.  4  Uw  J.  R«p.  (it.s.) 
K.a  320. 
(4)  2  H.  Black.  328. 


Digitized  by 


Google 


HILARY  TERM,  1847. 


267 


able  nnder  the  statute,  bat  then  the  oontraot 
dumld  bare  been  stated  correctly. 

[Pattxson,  J.  refened  to  Lmidejf  t. 
Hi)igm>n{b).1 

BoeiU  and  ffUe  {Montagu  CAamfrortwith 
them),  contrA.— As  to  the  evidence  of  the 
premiaes  being  copyhold— 

[LoKD  DzKMAN,  C.J.— We  think  there 
WIS  aome  evidence  of  thatj 

He  second  point  rests  on  the  antborfty 
otBtehgorth  v.  Simpton.  A  new  relation  m 
landlord  and  tmant  was  created  between 
the  reversioner  and  the  occupier,  so  that  the 
eaae  is  dear  of  the  question  on  the  32  Hen, 
8.  c.  84.  Fyvyan  v.  Arthur  (6)  decides 
tbtt  the  right  of  the  assignee  of  the  rever- 
ooa  to  sne  on  such  a  contract  does  not 
depend  upon  that  statnte.  An  assignee  of 
the  reversion  could  sue  in  assumpsit  for 
tent  doe  under  a  demise  by  the  assignor. 

[Pattmok,  J.— Fyryan  v.  Arthur  was  a 
deed  under  sea],  and  so  does  not  raise  the 
point  At  ooBimon  law  an  attornment  was 
necessary,  and  since  the  Statute  of  Anne 
SDch  an  assignee  could,  no  doubt,  Strain 
for  rent  due ;  but  can  he  muntain  an  aetion 
on  the  contract  7] 

The  11  Geo.  2.  c.  10.  s.  14.  gives  the 

remedy — Gibton  v.  Kirk  (7).    In  Lumley  v. 

HodgtoK  it  is  said  that "  landlord"  means  the 

party  entitled  to  the  rent ;  that  was  a  case 

•f  aasompsit,  and  is  directly  in  point :   for 

the  present    defendants   are  estopped  by 

payment  of  rent  from  disputing  the  pknn- 

tf' •  title.     The  jury  might  presume  that 

by  consent  of  all  parties  t^e  defendants 

were  to  become  tenants  to  die  plaintiff  on 

Ae  terms  of  the  old  tenancy — Dolby  v.  Ile» 

(8).    Birch  r.  Wright  (9)  shews  there  need 

he  no  express  contract  between  the  parties. 

[PATTxatm,  J. — I  cannot  see  how  the 

ezpseas  agreement  ean  be  done  away  with 

by  the  beta  proved  here.] 

The  plaintiir  claims  Richardson's  title 
to  the  land,  and  therefore  the  rent.  Mor- 
tHMT  T.  Pree<fy(  10)  only  decides  that  nse 
and  oecapation  cannot  be  maintained  by 

IS)  16  East,  99. 

(6)  I  B.  &  C.  410 ;  1. c.  I  Uw  J.  Rep.K.B.  138. 

(7)  I  Q.B.  Rap. 850;  i.  c  lOLtw  J.  Rep.(ic.i.) 
Q.B.297. 

(S)  1 1  Ad.  &  EL  38S ;  s.  e.  9  Uw  J.  R*p.  (n.s.) 
Q3.51. 

(9)  1  Term  Rep.  378. 

(10)  8  Mee.  &  Wels.  002 ;  s.o.  7  Law  J.  Rep. 
(BA)  Eadi.  17«. 


ihe  assignee  of  the  reversion  for  the  oc- 
cupation which  took  place  before  the  as- 
signment of  the  reversion,  but  it  also 
shews  that  the  rent  may  be  recovered  in- 
dependently of  32  Hen.  8.  e.  84. — The 
Mayor  of  Newport  v.  Saunders  (11),  Hall 
V.  Burgess  (12). 

Cur,  adv.  vuU. 

Judgment  was  now  (Feb.  25)  delivered 
by— 

Lord  Denvan,  C.J. — In  this  case  the 
plaintiff  being  entitled  to  five-eighths  and 
one  Richardson  to  three-eighths  of  certain 
copyhold  premises,  Richardson,  by  lease  in 
writing,  not  under  seal,  demised  them  to 
the  defendant  in  his  own  name,  for  one 
year,  at  a  rent  payable  half-yearly,  and 
under  certain  terms  of  repairing.  Before 
the  first  hal^year's  rent  became  due,  Rich- 
ardson surrendered  his  interest  to  the  plain- 
tiff, of  which  the  defendant  had  notice,  and 
afterwards  paid  the  half-year's  rent  to  an 
agent  employed  both  by  Richardson  and 
the  plaintrff. 

The  present  action  is  for  non-repair,  and 
fbr  use  and  occupation  to  recover  the  last 
half-year's  rent,  and  a  verdict  was  found 
fbr  the  defendants.  It  was  objected,  at  the 
trial,  that  no  evidence  was  given  of  the 
existence  of  a  manor,  of  which  the  premises 
were  copyhold.  But  surrenders,  purporting 
to  be  copies  of  the  roll  of  the  manor,  and 
which  were  admitted  nnder  a  Judge's  order, 
were  given  in  evidence,  and,  we  think,  were 
abundant  evidence  on  that  point. 

With  regard  to  repairs,  it  was  objected 
that  the  statute  32  Hen.  8.  c.  34.  applies 
only  to  eases  of  demise  by  deed,  and  that 
the  assignee  of  the  reversion  cannot  sue  in 
assumpsit  on  the  contract  made  by  the 
assignor.  We  are  entirely  of  this  opinion, 
and  that  the  verdict  on  the  first  count  is 
right.  So  on  die  second  count,  which  is  on 
an  implied  contract  to  repair,  arising  out  of 
the  relation  of  landlord  and  tenant.  No 
snch  implied  contract  arises  where  the  ten- 
ant holc^  under  an  express  contract,  whieh 
provides  for  the  very  matter ;  therefore  the 
verdict  on  the  third  count  is  also  right. 

The  count  for  use  and  occupation  re- 
quires more  consideration.     No  doubt,  the 

(11)  3  a&  Ad.  411;  S.O.  lUwJ.Rep.(H.s.) 
K.B.  147. 

(12)  6B.8cC.3S2;  ■.e.4UwJ.Rep.K.B.  172. 
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plaintiff  was  landlord  daring  the  time  that 
the  rent  in  question  accrued  and  when  it 
became  due,  and  was  entitled  to  recover  it. 
He  might  have  distrained  for  it,  supposing 
the  tenancy  to  have  continued,  or  he  might 
have  brought  an  action  of  debt  for  it.  But 
the  question  is,  whether  an  action  of  as- 
sumpsit will  lie,  in  which  he  states  that  the 
defendant  occupied  by  his  sufferance  and 
permission.  It  was  said  that  a  new  tenancy 
might  be  inferred,  when  the  defendant  had 
notice  of  the  surrender  to  the  plaintiff,  but 
there  is  no  groand  whatever  for  any  such 
inference.  It  is  quite  plain  that  the  defen- 
dant held  under  the  lease  made  by  Richard- 
son, and  under  that  alone,  and  the  plaintiff 
could  not  have  prevented  him  from  ,so 
holding.  The  permission  to  occupy  eman- 
ated from  Richardson,  the  grantor  of  the 
lease,  and  was  complete  when  the  lease  was 
executed,  and  never  could  emanate  from  the 
person  who  subsequentiy  became  assignee 
of  the  reversion ;  unless,  indeed,  Richard- 
son having  granted  for  himself  and  his 
assigns,  the  permission  of  any  person  who 
might  become  assignee  of  the  reversion 
during  the  lease  can  be  said  to  be  virtaally 
included,  so  that  the  occupation  became  in 
point  of  law  permission  on  the  part  of 
the  assignee  as  soon  as  his  interest  took 
place.  We  think  that  this  is  the  right  view 
of  the  case,  and  that  the  occupation  being 
in  point  of  law  by  permission  of  the  plain- 
tiff, the  action  is  maintainable  in  its  present 
form,  by  virtue  of  the  statute  11  Geo.  2. 
c.  19.  s.  14.  In  most  of  the  cases  referred 
to  on  the  argument,  the  tenancy  was  from 
year  to  year.  It  is  obvious  that  the  assig- 
nee of  the  reversion  has,  then,  the  power  of 
determining  the  tenancy  by  notice,  and  if 
he  refrains  from  so  doing,  the  occupation 
may  well  be  said  to  be  by  his  permission. 
In  Lumletf  v.  Hodgson  the  tenancy  was 
from  year  to  year,  and  a  notice  to  quit  had 
actually  been  given,  but  not  persevered  in. 
The  action  was  for  a  year  and  a  half's 
rent ;  the  last  year's  rent  had  accrued  after 
the  expiration  of  the  notice  to  quit,  and  the 
occupation  during  that  time  was  clearly  by 
the  permission  of  the  plaintiff;  the  first 
half-year  not  so;  and  the  same  question 
might  have  arisen  as  in  the  present  case, 
but  it  was  not  made.  In  Mortimer  v. 
Preedy  the  Court  felt  the  same  difficulty  as 
arises  here,  but  the  point  was  not  expressly 


determined.  The  case  of  Bvekuiorth  v. 
Simpson  was  also  upon  a  tenancy  from  year 
to  year  :  so  was  the  case  of  Dolby  v.  lies, 
which,  however,  turned  upon  the  defendant 
being  estopped  by  his  own  acts  of  teoog- 
nition.  No  case  appears  yet  to  have  beoi 
determined,  where  an  absolute  lease  in  writ- 
ing, not  under  seal,  for  a  fixed  term  of 
years  having  been  granted,  and  the  landlord 
having  assigned  his  reversion,  it  has  been 
held  that  the  assignee  can  maintain  an  action 
of  assumpsit  for  use  and  occupation.  We 
are,  however,  of  opinion,  for  the  reasons 
already  given,  tiiat  he  can,  and  we  think 
that  the  direction  of  the  learned  Judge  on 
this  part  of  the  case  was  wrong,  thongh 
right  as  to  the  question  of  repair.  The 
rule  must  be  absolute  for  a  new  trial. 


Rule  tAsolute  aeeordingh/. 


'     ) 

9. ; 


THK  aUEEN  V.  THE  HAYOK  OF 
DOVKR. 


1846. 

May  2. 

1847. 

Jan.  19 

Mandamus,  Return  to — Particularity  — 
Burgess  Roll,  5  4>  6  Will.  4.  c.  76.  s.  9.— 
Signature  of  Churchwardens  to  Burgest 
List — Non-payment  of  Rates. 

L,  a  householder,  had  his  name  placed 
upon  the  burgess  list  of  a  parish,  signed  by 
the  overseer*.  The  mayor  and  asteseort 
expunged  L.'s  name,  but  did  not  reject  the 
list  altogether.  A  mandamtu  issued  to  the 
mayor,  commanding  him  to  insert  L.'s  name 
on  the  burgess  roll.  The  return  alleged  that 
the  burgess  list  was  not  signed  by  the  church- 
wardens:— Held,  on  demurrer,  that  this 
afforded  no  answer  to  the  writ,  even  if  the 
churchwardens  ought  to  have  signed  this  iitt. 

Semble — their  signature  was  unneceseary. 

The  writ  of  mandamus  set  forth  the  tide 
and  qutU^fieation  of  L.  to  hisve  hie  name 
inserted  in  the  burgess  roU,  and  alleged, 
amof^  other  things,  in  the  terms  of  the  statute 
5^6  ma.  4.  e.  76.  s.  9,  that  he  had 
paid  all  such  rates  (including  therein  all 
borough  rates  directed  to  be  paid  under  the 
provisions  of  that  act)  at  had  become  payable 
by  him.  The  return  traversed  this  aUegn- 
tion  in  its  terms : — Held,  on  demurrer,  tJiaX 
the  traverse  was  good. 

Qusare — whether  it  was  necessary  that  the 
writ  should  have  contained  this  aUegation, 
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A  reiwm,  alleging  the  non-payment  of 
etrtai*  rale*  a*  a  ground  of  disqualification, 
wut  theu  ttith  certainty  and  particularity 
the  mOwre  of  the  rates,  the  times_  when  they 
uere  tsade,  and  how  the  prosecutor  was 
astttted  to  and  became  liable  to  pay  them. 

Qaxn— whether  the  title  of  the  prose- 
nlor  ought  not  to  be  inquired  into,  and 
jkaUg  decided,  upon  affidatit,  upon  the  ap- 
fUe^Uionfor  a  mandamus. 

[For  the  report  of  the  above  case,  aee 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  97.] 


1847.    \ 
Feb.  12,  / 


DOE 


d.     JACOBS    V.    PHILUFS 
AND  OTHEBS. 


Ejectment — Attendant  Term  —  S  Sf  4 
>Pi(H.4.  f,27.  M.2.  8f  3. 

Where  a  term  has  been  assigned  to  a  trustee 
tt  attend  the  inheritance  more  than  twenty 
ftan  before  action  brought,  and  no  posset' 
mm  has  accompanied  the  legal  estate,  the 
right  to  recover,  in  respect  of  that  term,  is 
htrred  by  3  ^  4  Will.  4.  c.  27.  m.  2.  ^  8. 

Ejectment  for  undivided  shares  of  gavel- 
kind property,  in  the  parish  of  Staple,  in 
the  county  of  Kent.  The  declaration  was 
of  Easter  term,  7  Vict. 

The  canse  was  tried,  at  the  Spring  Assizes 
fcr  Kent,  1845,  before  Lord  Denman,  C.J., 
when  it  appeared  that  the  lessor  of  the 
l^tiff  daimed  the  premises  which  were 
the  rabject  of  the  action  imder  limited 
letters  of  administration,  granted  to  him  by 
the  Archbishop  of  Canterbury,  on  the  14th 
of  Aogost  1843,  of  the  goods,  chattels,  and 
(fictsof  one  Holyhead,  deceased,  to  whom 
*  ntiffied  term  of  500  years  in  the  pre- 
niiieiin  qnestion  had  been  assigned  by  an  in- 
denture dated  the  7th  of  October  1767,  upon 
tnut,  to  attend  the  inheritance,  the  beneficial 
inteiett  being  vested  in  certain  minors, 
<»  whose  behalf  the  lessor  of  the  phiintiff 
hnogfat  the  action.  For  the  defendants  it 
*«*  contended,  that  the  term  must  be  pre- 
nmed  to  have  been  surrendered,  as  no 
desfiog  with  it  was  proved  to  have  taken 
I^  subsequently  to  1767 ;  or  that  if  not 
"■nendered,  the  term  was  abolished  by  8  & 
9  Vict.  c.  112;  and  that,  supposing  the 
'mn  still  in  existence,  the  lessor  of  the 
"was  barred  by  the  8  &  4  Will.  4. 


c.  27.  The  learned  Judge  directed  the  jury 
to  find  for  the  plaintiff,  reserving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit 
on  the  question,  under  the  8  &  4  Will.  4. 
c.  27.  A  rule  having  been  accordingly 
obtained,  calling  upon  the  lessor  of  the 
plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  nonsuit  en- 
tered, or  for  a  new  trial,  or  why  the  judg- 
ment should  not  be  for  damages,  costs  and 
charges  only,  instead  of  for  the  term, 
damages,  costs,  and  charges, — 

Whitehurst  and  Wordsworth  now  shewed 
cause. — It  is  argued  that  the  lessor  of  the 
plaintiff  is  barred,  and  sections  2.  and  8.  of 
8  &  4  Will.  4.  c.  27.  will  be  relied  upon. 
Nepean  v.  2)oe(l)  decided  that,  since  that 
act  the  doctrine  of  non-adverse  possession  is 
done  away  with;  the  only  question  therefore 
now  is,  whether  twenty  years  have  elapsed 
since  the  right  first  accrued.  Section  15.  is 
the  only  place  where  the  word  "  adverse  pos- 
session" occurs ;  but  it  is  contended  for  the 
plaintiff  that  this  case  falls  within  none  of 
the  sections  of  the  act,  and  that  being  a 
term  attendant  on  the  inheritance,  the  pos- 
session of  the  owners  of  the  land  must  be 
deemed  to  be  the  possession  of  the  lessor  of 
the  plaintiff,  who  stands  to  them  in  the 
relation  of  landlord  to  tenants  at  will — 
8  Sugd.  Vendor  and  Purchaser,  p.  409. 
(8th  edit.) 

[Patteson,  J. — If  this  is  a  tenancy  at 
will  it  was  created  more  than  twenty-one 
years  ago,  and  therefore,  by  section  7,  the 
right  to  recover  is  gone.] 

The  proviso  at  the  end  of  that  section, 
that  no  cestui  que  trust  shall  be  deemed  to 
be  tenant  at  will,  within  the  meaning  of  that 
clause,  to  his  trustee,  takes  it  out  of  the 
operation  of  the  prior  part  of  the  section ;  and 
the  effect  is,  that  the  case  is  left  as  if  section 
7.  had  not  existed,  and  being  not  provided 
for  by  section  3,  the  result  is,  that  it  does 
not  f^l  within  the  statute  at  all.  A  trustee 
of  a  term  to  attend  the  inheritance  is  never 
in  possession  at  all. 

[Patteson,  J. — If  he  never  had  any 
right  of  entry,  how  can  he  bring  ejectment 
now?] 

By  bringing  the  action  the  will  is  deter- 
mined ;  and  tUs  can  be  done,  for  the  proviso 


(H.S.5 


(1)  2  Mee.  &  Well.  910;  s.  e.  7  Law  J.  Rep. 
Excb.  3S6. 
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in  section  7.  only  enacts  that  the  cestui  que 
trust  shall  not  be  tenant  at  will  to  his  trus- 
tee, within  the  meaning  of  that  clause;  leav- 
ing the  tenancy  subject  to  all  liabilities  of 
an  ordinary  tenancy  at  will  in  other  re- 
spects. 

Gumey,  in  support  of  the  rule. — This 
case  falls  -within  sections  2.  and  3.  of  the 
statute,  unless  a  very  forced  construction  is 
given  to  them;  and  if  so,  the  time  has 
elapsed  within  which  an  action  can  be 
brought,  more  than  twenty  years  having 
expired  since  the  right  to  bring  an  action 
first  accrued.  Here  there  has  been  no 
other  determination  of  the  will,  except 
bringing  the  action. 

[Patteson,  J. — If  brin^g  an  action 
now  is  enough  to  enable  the  lessor  of  the 
plaintiff  to  recover,  I  cannot  see  why  he 
mi^t  not  have  done  so  at  any  time  since 
the  assignment  in  1767.] 

That  shews  that  the  right  first  accrued 
more  than  twenty  years  ago.  Bnt  this  case 
is  clearly  included  in  the  fourth  instance, 
given  in  section  3,  where  provision  is  made 
for  a  claim  in  respect  of  an  estate  granted  by 
an  instrument  other  than  a  will,  and  there  has 
been  no  possession  by  the  person  entitied 
under  that  instrument,  in  which  case  the 
right  first  accrues  when  some  person  became 
entitled  to  the  possession  by  virtue  of  the 
instrument.  That  is  precisely  the  present 
case.  ThelessoroftheplaintiffclBimsthrough 
Holyhead  and  under  the  deed,  and  the  party 
granting  was  in  possession  in  respect  of  the 
same  estate,  and  neither  Holyhead  nor  the 
lessor  of  the  plaintiff  have  ever  been  in  pos- 
session since  the  date  of  tiie  deed.  It  is 
immaterial  whether  the  possession  before 
the  statute  was  adverse  or  not — Nepean 
V.  Doe,  CuUey  v.  Doe  d.  Taylerson{2). 
Bnt,  at  all  events,  section  15.  bars  the 
plaintiff  here,  as  the  action  was  not  com> 
menced  within  five  years  after  the  passing 
of  the  act.  If  it  is  desired  to  keep  up  the 
term,  the  parties  should  procure  an  acknow- 
ledgment, under  sec.  14. 

[Pattesoh,  J. — Are  there  any  cases 
where  a  trustee  has  brought  ejectment 
against  his  cestui  que  trust,  so  as  to  shew 
what  is  the  relation  subaistibg  between 
them?] 


(2)  II  Ad.  &  El.  1008;  s.c  9  Uw J.  Rep.  (na> 
Q.B.288. 


[Wordsaorth  referred  to  Roe  d.  Reade  r. 
Readers)  and  Keener.  Deardon(4).'] 

[CoLEKiDGE,  J. — Neither  of  those  cases 
shew  whether  the  trustee  must  give  notice 
to  determine  the  estate  of  the  cmAm  que 
trust;  they  only  decide  that  the  legal. estate 
must  prevail.] 

Lord  Denhan,  C.J. — It  seems  to  me 
that,  under  the  2nd  and  3rd  sections  of  the 
Limitations  Act,  the  plaintiff  is  barred. 
Section  2.  limits  the  time  within  which  an 
action  may  be  brought  to  twenty  years 
from  the  time  when  the  right  to  recover 
first  accrues ;  and  section  3.  explains  when 
the  right  shall  be  deemed  to  have  first 
-,  accrued  in  the  different  cases ;  and  under 
that  section  the  right  would  seem  to  have 
first  accrued  in  the  present  instance  when 
the  person  through  whom  the  lessor  of 
plaintiff  claims  became  entitied  to  posses- 
sion by  virtue  of  the  instrameat  of  aaaai>- 
ance :  if,  on  the  other  hand,  yon  make  tke 
defendants  tenants  at  will  to  the  lessor  of 
the  plaintiff,  there  has  been  no  demand  of 
possession,  and  so  no  right  is  riiewn  to 
recover. 

Pattesor,  J. — The  words  of  section  3. 
seem,   if  not  pointed  at,  certainly  very 
applicable  to  this  ease,  for  they  are  these : 
"when    the  person    claiming   such    land 
or   rent    shall    claim    in    respect    of    an 
estate  or  interest  in  possession,   granted, 
appointed,  or  otherwise  assured  by   anj 
instrument  (other  than  a  wHl)  to  him  or 
some  person    through  whom    he   clums, 
by  a  person  being,  in  respect  of  the  same 
estate  or  interest,  in  possession  or  receipt 
of  the  profits  of  the  land,  or  In  the  receipt 
of  the  rent,  and  no  person  entitled  under 
such  instrument  shaU  have  been  in  andi 
possesaon  or  receipt,  then  such  right  duU 
be  deemed  to  have  first  accrued  at  the  time 
at  wfaieh  the  person  claiming  as  aforeasdd, 
or  the  person  through  whom'  be  ctainw, 
became  entitled  to  such  possession  or  reeeipc 
by  virtue  of  such  instrument."  This  is  ex- 
actly the  case :  and  if  it  falls  within   that 
section,  so  that  the  person  who  has    the 
term  might  have  brought  an  action  mcwe 
than  twenty  years  ago,  this  right  is  gone, 
for  the  action  is  not  btooght  within   five 

(8)  8  Term  Rep.  118. 
(4)  8  Ewt.  348. 


Digitized  by 


Google 


HILARY  TBRM,  1847. 


271 


jean  after  the  passing  of  the  act.  I  do  not 
lee  how  the  statute  has  not  barred  the  right 
in  this  case.  The  Srd  section  is  very  plain, 
and  there  is  nothing  in  any  other  part  of 
the  act  to  contradict  this  view, 

CousBiDGE,  J. — I  am  of  the  same  opinion. 
As  tooa  as  it  is  conceded  that  the  termor 
haa  a  ri^t  to  recover  without  any  proceed- 
ng>  preliminary  to  bringing  the  action,  we 
miut  look  to  see  what  effect  sections  2.  and 
3.  have  upon  that  right,  and  I  clearly  think 
that  the  eiSect  is  to  bar  it.  The  2nd  section 
i>  quite  general  in  its  terms,  and  the  Srd 
lection  seems  to  me  exactly  to  embrace 
thiicaae. 

WioBTMAii,  J.  concurred. 

RmU  abMolute  to  enter  a  nonsuit. 


1847.       \ 
Feb.  12,  25.  / 


KINE  0.  EVER8HED. 


Nttiee  of  Action — Malieuma  TrespattAet 
—7^8  Geo.  4.  o.  SO. — Reatonable  Belief 
— Smm  Fides. 

The  plaintiff  having  brought  trespass  for 
heiag  taken  into  custody  under  7  4*  8  Geo.  4. 
e.  80.  t.  24,  upon  a  charge  of  doing  malicious 
inmge  to  a  house  of  which  he  teas  himself 
(essst,  iy  order  of  the  defendant  who  was 
tie  attonug  to  the  mortgagee  of  the  house, 
nd  the  point  taken  that  no  notice  of  action 
i*d  been  given  ]»srsMii<  to  section  41,  the 
iudge  asked  the  jury  whether  the  defendant 
settd  boni  fide  or  only  oolourabUf  in  giving 
fiainliffin  charge : — Held,  a  misdireetiott,as 
the  jury  ought  to  have  been  asked  whether 
the  defendant  was  servant  of,  or  had  autho- 
riigfrom  the  mortgagee  to  do  the  act  oom- 
pUhed  of,  or  reasonably  believed  himself  to 
he  M  other  of  those  positions. 

IVespasa  for  assault  and  false  imprison- 


Plea — Not  guilty  by  statute. 

The  action  was  tried  before  Alderson,  B., 
at  the  Spring  Assizes  for  Sussex,  in  1846, 
when  it  appeared  that  the  action  was  brought 
against  the  defendant  for  giving  the  plain- 
tiff into  custody,  and  taking  him  before  a 
magistrate  upon  a  charge  of  damaging  a 
dwelling-house,  under    the   following  cir- 


cumstances : — The  plaintiff  being  lessee  of 
certain  houses,  one  of  which  be  occupied, 
had  mortgaged  them  to  one  Goodman,  who 
during  the  occupation  by  the  plaintiff  had 
obtained  forcible  possession  of  the  house  in 
question  by  putting  certain  parties  therein. 
The  plaintiff  was  at  that  time  engaged  in 
making  alterations  to  the  house,  and  after 
possession  had  been  thus  obtained  by  the 
defendant,  went  with  his  son  and  some 
labourers  to  continue  the  alterations,  and 
was  in  the  act  of  pulling  down  a  wall  upon 
the  premises,  when  the  defendant,  who  had 
acted  as  the  attorney  of  Goodman  in  refer- 
ence to  the  mortgage  transactions,  required 
him  to  desist,  and  on  his  refusal  to  do  so 
fetched  a  police  constable  and  gave  plaintiff 
into  his  custody,  and  had  him  taken  before 
the  magistrates  on  a  charge  of  wilfully  and 
maliciously  damaging  a  dwelling-house 
under  7  &  8  Geo.  4.  c.  30.  s.  24.  (the  Mali- 
cious  Trespass  Act),  who,  upon  hearing  the 
facts,  declined  to  interfere. 

It  was  objected  for  the  defendant  that 
there  had  been  no  notice  of  action  given  to 
him  pursuant  to  section  41 ;  to  which  it  was 
answered  that  the  defendant  was  not  entitled 
to  notice,  as  he  was  not  shewn  to  have  any 
specific  authority  to  take  the  plaintiff  into 
custody. 

The  learned  Judge  asked  the  jury  whether 
they  thought  the  defendant  had  acted  bond 
fide,  believing  he  had  a  right  to  give  the 
plaintiff  into  custody,  or  whether  the  charge 
made  by  him  was  merely  colourable.  The 
jury  found  that  he  acted  bond  fide  in  the 
belief  that  he  had  such  a  right,  and  the 
learned  Judge  thereupon  directed  a  nonsuit 
to  be  entered. 

A  rule  having  been  obtained,  calling  upon 
the  defendant  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside  and  a  new  trial  had, 
upon  the  grounds  that  the  jury  ought  to 
have  been  asked  whether  the  plaintiff  was  a 
person  acting  under  a  fair  and  reasonable 
supposition  &at  he  had  a  right  to  do  the  act 
complained  of,  within  the  proviso  in  section 
24,  and  whether  the  defendant  had  any 
authority  from  the  mortgagee  to  appreliend 
the  plaintiff;  and  lastly,  whether  the  defen- 
dant had  reasonable  ground  for  believing 
that  he  was  authorized  to  apprehend,  as  well 
as  bona  fides. 

Creasy  shewed  cause.— -The  first  objec- 
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tion  raised  is,  that  the  Judge  ought  to 
have  left  it  to  the  jury  to  say,  whether  the 
plaintiff  was,  in  fact,  within  the  proviso  to 
section  24.  of  the  Malicious  Trespass  Act ; 
but  that  is  immaterial,  as  the  defendant  is 
entitled  to  the  protection  given  by  that  act, 
if  he  had  reasonable  ground  for  believing 
him  not  to  be  within  the  proviso. 

[Lord  Denman,  C.J. — It  might  be 
necessary  in  order  to  convict  the  present 
plaintiff  to  negative  his  being  within  the 
proviso,  but  it  can  hardly  be  necessary  to 
do  so  to  give  the  defendant  the  protection 
of  the  act.  Pass  over  that  point  for  the 
present.] 

Then  the  second  objection  is,  that  the 
defendant  is  not  shewn  to  have  any  con- 
nexion with  the  premises,  except  as  attorney 
forthe  mortgagee,  and  it  was  contended  there 
ought  to  have  been  a  special  authority  to 
enable  him  to  apprehend.  But  section  28. 
gives  a  power  of  apprehension  to  any  person 
authorized  by  the  owner.  Cann  v.  Clipper- 
ton  {1)  is  strictly  in  point.  There  the  party 
was  the  attorney. 

[Lord  Denman,  C.J. — He  was  there 
left  in  charge  of  the  house,  with  a  general 
authority  to  act.] 

Here  also  it  is  proved,  that  the  defendant 
was  acting  as  attorney  in  regard  to  these 
very  houses.  But,  at  dl  events,  if  the  defen- 
dant had  reasonable  ground  for  believing 
that  he  had  authority  from  the  mortgagee 
to  prevent  the  destruction  of  the  property, 
he  is  within  the  clause  requiring  notice  of 
action.  The  Judge  was  never  asked  to  leave 
it  to  the  jury  whether  the  defendant  was 
acting  as  servant  to  the  mortgagee. 

The  Court  then  called  upon — 

Montagu  Chambers,  contra. — The  Judge 
ought  to  have  left  it  to  the  jury  to  say 
whether  there  was  a  reasonable  ground  of 
belief  as  well  as  honafidet.  It  must  be  shewn 
that  an  offence  is  being  committed  within 
the  act,  and  not  under  the  circumstances 
specified  in  the  proviso,  before  a  party  can 
be  apprehended  :  and  the  person  interfering 
must  be  either  the  servant  of  the  owner  or 
some  one  authorized  to  do  the  act  com  plained 
of.   A  general  authority  from  the  mortgagee 

(1)  10  Ad.  &  El.  582;   s.  e.  8  Uw  J.  Rep. 
(m.s.)Q.B.268. 


to  his  solidtor  is  not  sufficient,  even  if  it 
existed  here.  Hopkins  v.  Crowe  {i)  is  di- 
rectly in  point ;  it  turns  on  another  section  of 
the  same  act,  and  shews  that  a  party  must 
bring  himself  strictly  within  the  description 
in  the  act,  and  if  he  does  so  he  is  protected 
though  he  has  not  acted  strictly  in  accor- 
dance with  it.  \n  Edge  y.  Parker  {9),  at- 
sigrnees  of  a  bankrupt  were  held  to  be  not 
persons  entitled  to  ^e  protection.  The  ob- 
jection made  at  the  trial  was,  that  a  specific 
authority  to  the  defendant  ought  to  be 
proved  ;  it  was  not  suggested  at  that  time 
that  the  defendant  was  acting  as  servant.  The 
only  question  left  by  the  judge  was  whether 
he  was  acting  bond  fide,  which  the  jury  found 
in  the  affirmative ;  but  the  question  whether 
the  defendant  was  a  person  within  the  scope 
of  the  act  or  had  reasonable  ground  for 
believing  himself  to  be  so,  was  one  of 
fact,  and  ought  to  have  been  put  to  the 
juiy. 

[Patteson,  J. — The  Judge  seems  neither 
to  have  decided  that  question  himself  nor  to 
have  left  it  to  the  jury.] 

It  has  never  been  held  that  a  mere 
stranger  can  take  a  party  into  custody  under 
this  act,  although  he  reasonably  believes 
himself  to  have  authority  to  apprehend. 
Suppose  a  person  reasonably  believes  him- 
self to  be  a  magistrate,  when  in  fact  he  is 
not  so,  he  would  not  be  protected.  The 
character  which  the  defendant  actually  fills 
is  a  matter  of  fact,  and  his  reasonable 
belief  as  to  his  filling  that  character  will  not 

five  protection ;  otherwise  a  mere  assertion 
y  the  defendant  that  he  was  acting  under 
the  statute  would  be  sufficient,  contrary  to 
the  intention  of  the  clause. 

Creasy  was  then  heard  on  this  point.— As 
to  the  necessity  for  shewing  that  the  defen- 
dant falls  within  the  class  of  persons  speci- 
fied in  the  act,  that  is  not  so — Hughes  v. 
Buckland  (4),  which  reviewed  Hopkins  ▼. 
Crowe.  It  is  enough  if  the  defendant  bond 
fide  believed  himself  to  be  the  servant  of 
Goodman. 

[Lord  Denhan,  C.J. — And  had  reason- 
able ground  for  such  a  belief.     There  are 

(2)  4  Ad.  &  El.  774 ;  s.  c.  £  Uw  J.  Rep.  (ii.s.) 
K.B.  147. 

(3)  8  B.  &  C.  697:  ««c  7  Uw  J.Rep.  K.B.  101. 
{*)  U  Mee.  &  Well.  346 ;  s.  o.  15  Uw  J.  Rep. 

(N.s.)Exoh.  233. 
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•ereial  cases  shewing  that  bonafide$  alone 
it  not  enough.] 

He  referred  to  Rudd  t.  SeoU{S),  Panto* 
T.  Wmiafiu(fi),  Wedge  v.  Berkeley O), 
ud  Reed  v.  Cotemeadote  (8). 

Cur,  adv.  vuU. 

Judgment  was  now  (February  25)  de- 
livered  by — 

Lord  Dekman,  C.J. — This  was  an  ac> 
tioo  of  assault  and  false  imprisonment. 
The  defence  was  rested  on  the  7  &  8  Geo.  4. 
C  30.  ss.  24.  and  28.  The  plaintiff  had 
lieen  taken  into  custody  by  the  defendant's 
Mdeias  a  wilful  and  malicious  trespasser 
to  the  house  of  which  he  himself  was  tenant. 
The  defendant  was  attorney  for  the  mort- 
gigee  of  the  house,  and  seeing  the  plaintiff 
Bxmoted  on  a  ladder  and  proceeding  to  take 
off  the  roof,  had  called  on  a  policeman  to 
inest  and  take  him  before  a  Justice  of  the 
Peace,  who  dismissed  the  charge.  When 
the  plaintiff  had  closed  his  case,  the  defen- 
dant claimed  a  nonsuit  for  want  of  pre- 
nons  notice  of  action.  The  learned  Judge 
took  the  opinion  of  the  jury  whether  the 
defendant  acted  bond  fide  in  apprehending 
the  plaintiff,  or  whether  the  charge  was 
colourable,  and  on  their  finding  that  he 
acted  bend  fide,  directed  a  nonsuit.  We 
gnnted  a  rule  to  shew  cause  why  the  non- 
rait  should  not  be  set  aside,  and  the  case  go 
down  again  to  trial. 

The  41st  section,  for  the  protection  of 
parties  acting  in  the  execution  of  this  act, 
requires  "  notice  in  writing  of  such  action, 
*nd  of  the  cause  thereof,  one  calendar 
nonth  at  least  before  the  commencement  of 
the  actbn."  The  defendant,  however,  is 
said  not  to  be  a  party  who  was  acting  in  the 
execution  of  the  act,  because  he  was  neither 
the  owner  of  the  house,  nor  the  owner's 
serrant,  nor  acting  by  the  owner's  authority 
in  arresting  the  plaintiff;  good  reasons  un- 
doubtedly for  holding  that  a  party  so  arrest- 
ing could  not  justify  under  the  act,  but  not 
neeestarily  sufficient  for  dispensing   with 

(S)  2  Se.  N.R.  631 ;  i-c.  9  Uw  J.  R*p.  (n.s.) 
U.C.97. 

(C)  S  Q.B.  Rep.  1<9 ;  s.  e.  10  Uw  J.  R«p.  (h.s.) 
£sek  MS. 

(7)  I  Nmr.&  P.  865 :  s.  o.  6  Law  J.  Rep.  (n.s  ) 
HC. ««. 

(<)  6  Ad.  ft  EL  661. 
Nbw  Scans,  XVI.— aS. 


that  notice,  which  is  requisite  for  the  pro- 
tection of  those  who  assume  to  carry  it  into 
execution.  Thus,  in  Cann  \.  Clipperton, 
where  an  attorney  had  directed  the  appre- 
hension of  persons  injuring  the  property  of 
his  client,  the  jury  having  found  diat  the 
defendant  acted  fli  the  owner's  servant,  and 
bond  fide,  on  the  belief  that  this  proceed- 
ing was  warranted  by  the  statute,  the  Judge 
reserved  leave  to  move  for  a  nonsuit,  no 
notice  having  been  given,  and  this  C!ourt 
held  the  defendant  to  be  entiUed  to  one. 
That  case  is  very  like  the  present  in  its 
circumstances.  Again  the  Court  of  Ex- 
chequer held  the  servant  of  the  owner  of  a 
fishery  to  be  entitled  to  notice  where  he  had 
arrested  the  plaintiff,  though  not  trespassing 
within  the  limits  of  the  fishery,  and  there- 
fore wholly  beyond  the  jurisdiction,  when 
it  appeared  that  he  bond  fide  believed  the 
plaintiff  to  have  been  witiliin  it.  In  a  for- 
mer case  of  Hopkins  v.  Crowe,  I  refused  to 
ask  the  jury  whether  the  defendant  had 
acted  bond  fide,  inasmuch  as  he  filled  no 
one  of  the  characters  empowered  by  the  act 
then  in  question  to  take  parties  into  custody ; 
and  these  cases  seem  to  draw  the  distinction 
which  has  frequently  been  pointed  out,  that 
a  genera]  persuasion  that  the  defendant  has 
the  power  he  claimed  to  exercise  will  not 
entitle  him  to  notice,  but  a  mistaken 
opinion  on  any  of  the  facts  which  must 
exist  to  give  him  that  power  will  not  de- 
prive him  of  the  right  to  notice.  Thus,  in 
Cann  t.  Clipperton,  the  defendant  was  found 
to  hav  eacted  as  his  client's  servant,  and  to 
have  acted  bond  fide;  and,  in  Hopkine  v. 
Crowe,  the  defendant  could  not  have  sup- 
posed himself  to  be  the  owner  of  the  horse, 
and  the  act  did  not  ^ve  any  power  to  the 
servant  of  the  owner  to  arrest.  But  in  the 
present  case,  the  jury  were  asked  whether 
the  defendant  had  acted  bond  fide,  or  whe- 
ther,  on  the  other  hand,  his  proceeding 
was  malicious  and  colourable,  no  question 
having  been  put  to  them  as  to  his  being  the 
servant  of,  or  having  authority  from,  the 
mortgagee,  or  reasonably  believing  himself 
to  be  in  either  of  those  positions.  Now,  if 
this  were  held  sufiicient,  the  numerous  cases 
in  which  the  Courts  have  required  that  the 
defendant's  belief  should  be  not  only  real 
but  reasonable  must  be  overruled.  And 
general  bona  fide*,  or  rather  the  absence  of 
SN 
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proof  of  mala  fide*,  would  mischieToasIy 
lessen  the  obligation  which  parde*  invading 
the  rights  of  others  are  under  to  use  caution 
in  their  proceedings.  We  have,  on  several 
occauons,  expressed  our  opinion  that  it  was 
necessary  for  the  defendants  to  shew  not 
merely  that  vague  opinian  of  their  own 
power,  but  a  reasonable  conviction  that  they 
were  enforcing  the  specific  provisions  of  the 
law  in  committing  the  grievances  com- 
plained of.  We  think  that  the  question 
was  left  to  the  jury  imperfectly  ;  that  they 
should  have  been  asked  not  only  as  to  the 
bona  fides  of  the  defendant,  but  as  to  his 
reasonable  belief  that  he  was  servant  of,  or 
had  the  authority  of,  the  mortgagee.  The 
rule  for  a  new  trial  must  therefore  be  made 
absolute. 

Rule  absolute  for  new  trial. 


HUNTER  V,  CALDWELL. 


1847.    \ 

Feb.  9.  / 

Attorney  —  Gross  Negligence  —  Issuing 
and  Returning  Writs  to  save  the  Statute  of 
Limitations. 

Though  the  statute  2  4-3  Will.  4.  e.  39. 
$,  10.  does  not  in  terms  require  that  writs 
issued  and  continued  for  the  purpose  of  pre- 
venting the  operation  of  the  Statute  of  Limi- 
tations should  be  "filed"  get  it  being 
necessary  that  such  writs  should  be  brought 
to  the  officer  of  the  court  when  returned,  in 
order  in  each  instance  to  warrant  the  issuing 
of  a  continuing  writ,  thefUing  must  be  taken 
to  be  a  necessary  part  of  the  returning  and 
entering  of  record  required  by  the  act. 

And  where  in  an  action  against  an  attorney 
for  negligence,  the  declaration  alleged  that  the 
defendant  "  did  not  duly  file  the  writs  with 
the  proper  officer,  according  to  the  practice  of 
the  court,  whereby  the  plaintiff's  dLemand  was 
barred  by  the  Statute  of  Limitations ;"  and 
it  was  proved  at  the  trial  that  after  the  writs 
were  brought  to  the  office,  it  is  the  practice 
of  the  officer  to  file  them,  btU  in  certain  in- 
stances in  this  ease  the  writs  were  not  filed 
within  one  month  after  their  expiration : — 
Held,  thai  the  Judge  properly  directed  the 
jury  that  the  filing  might  have  the  sense  of 
bringing  to  the  office,  and  in  that  sense  was 
included  under  the  word  "returning,"  and 
was,  therefore,  a  part  of  the  attorney's  duty. 

Held,  secondly,  that  the  question  of  negli- 


gence in  not  complying  with  the  statute  was  a 
question  of  fact  for  the  jury. 

Thirdly,  that  there  was  no  ground  for 
arresting  the  judgment,  as  the  declaratiom 
after  verdict  must  be  taken  as  shewing  a  ditty 
the  breach  of  which  was  actionable. 

Case.  The  declaration  allied  that  the 
plaintiff  had  retained  and  employed  the 
defendant  as  an  attorney  of  the  Court  of 
Queen's  Bench,  to  prosecute  and  conduct  a 
certain  action  at  the  suit  of  the  now  plaintifi^ 
against  one  George  Hicks,  for  the  recovery 
of  50/.,  together  with  divers  large  arrears  of 
interest  thereon,  amounting,  &c.,  which  the 
plaintiff  claimed  to  be  due  to  him  from  the 
said  George  Hicks,  fur  fees  and  reward  to 
the  defendant  in  that  behalf,  and  it  became 
and  was  the  duty  of  the  defendant,  aa  such 
attorney  as  aforesaid,  to  use  proper  skill  and 
due  care  and  diligence  in  and  about  pro- 
secuting and  conducting  the  said  suit,  yet 
the  defendant,  not  regarding,  &c.,  did  not 
nor  would,  as  such  attorney  asaforesaid,  uae 
proper  skill  and  due  care  and  diligence  in 
and  about  the  prosecuting  and  conducting 
the  said  action,  but,  on  the  contrary  thereof, 
be,  the  defendant,  as  such  attorney  as  afore- 
said, then  prosecuted  and  conducted  the 
said  action  in  a  careless,  insufficient,  irre- 
gular, and  unskilful  manner,  in  this,  to  wit, 
that  the  defendant  having  as  such  attorney 
of  and  for  the  plaintiff  as  aforesaid,  after- 
wards, to  wit,  on,  &c.,  and  on  divers  other 
days,  sued  out  of  the  said  Court  of  Queen's 
Bench  against  the  said  George  Hicks,  at  the 
suit,  and  in  the  name,  and  on  the  behalf  of 
the  plaintiff,  certain  writs  of  our  Lord  the 
late  King,  and  certain  writs  of  our  Lady  the 
now  Queen,  to  wit,  one  writ  of  summons, 
one  al*<u  writ  of  summons,  and  fifty  plurie* 
writs  of  summons,  for  the  recovery  of  the 
said  large  sums  of  money,  together  with  the 
said  large  arrears  of  interest  as  aforesaid,  and 
for  the  purpose  of  preventing  the  aforesaid 
cause  of  action  of  the  plaintiff  agunst  the 
said  George  Hicks  from  being  defeated  and 
barred  by  the  Statute  of  Limitations,  did  not 
nor  would,  upon  the  said  George  Hicks  not 
being  found  so  as  to  be  served  with  any  of 
the  said  writs,  duly  file  the  said  writs,  or 
any  of  them,  with  the  proper  officer  in  that 
behalf  of  the  said  court,  according  to  the 
necessary   and  accustomed  practice  of  the 
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t*id  eoM,  bnt,  on   the  contrary  thereof, 
•holly  neglected  so  to  do,  whereby  and  by 
nuon  whereof  the  said  claims  and  causes  of 
letion  of  the  plaintiff  against  the  said  George 
Hicki,  and  his  the  said  plaintiff's  action  in 
that  behalf,  became  and  were  wholly  de- 
feated and  barred  by  the  Statute  of  Limita- 
tions, and  rendered  futile,  useless,  and  un- 
•Tailing  to  the  plaintiff;  and  the  plaintiff 
did  not  succeed  in  his  said  action,  but  was 
defeated  therein  in  this,   to  wit,  that  he, 
(lie  BOW  plaintiff,  was  obliged  to  consent, 
and  did  consent,  that  judgment  should  be 
entered  against  him  upon  the  issue  raised  by 
At  then  defendant's  plea  of  the  Statute  of 
Uoitations,  and  was  unable  to  recover,  and 
*d  not  recover  from  the  said  George  Hicks 
^«aid  som  of  50/.,  or  any  part  thereof, 
a»d  is  unlikely  ever  to  obtain  the  same,  and 
was  also  unable  to  recover,  and  did  not  re- 
eover,  and  is  unlikely  ever  to  be  repaid,  his 
the  plaintiff's  costs  and  charges  of  his  said 
action  by  him  the  plaintiff  disbursed  in  that 
behalf,  and  which  he,  the  plaintiff,  has  be- 
eome,  and  is  liable  to  pay  in  that  behalf, 
aoMHinting  to  a  large  sum  of  money,  to  wit, 
the  tarn  of  200/.  thereof,  and  also  became 
and  was  obliged  to  pay,  and  did  pay,  to 
the  said  George  Hicks  a  part  of  the  costs 
and  charges  of  him  the  said  George  Hicks 
in  and  about  the  defending  of   the  said 
aelion,  amounting,  &c. 
Plea— Not  guilty. 

This  case  was  twice  tried.  At  the  trial 
before  Wightman,  J.,  at  the  sittings  at  West- 
mister  after  Michaelmas,  term  1843,  it 
appeared  that  before  February  1827,  one 
Uicksbeingindebted  to  the  plaintiff  in  100/., 
gave  the  plaintiff  two  bills  of  exchange  for 
50/.  each,  drawn  by  Hicks  upon,  and  ac- 
eepted  by  one  Charles  Tyrrwhit  Jones,  dated 
Ae  4th  of  April  1827,  and  payable  at  one 
and  two  months  after  date.  The  first  of  these 
btlla  was  paid  at  maturity,  but  the  second 
being  dishonoured,  Mr.  Hunter,  in  June 
1827,  put  it  into  the  hands  of  Butler,  his 
so/ieitor,  who  applied  to  Hicks,  and  subse- 
^ently  commenced  an  action,  which  was 
aupended  on  the  promise  of  Hicks  to  pay 
the  bill. 

In  I83S  Hunter  oeased  to  employ  Butler 
as  his  attorney,  and  employed  the  defendant 
to  sue  Hi«^  for  the  50/. 

Oo  the  1st  of  June  1833,  the  defendant 
Caldwell  accordingly  issued  a  writ  of  sum- 


mons in  Hunter  v.  Hicks.  No  service  was 
effected  on  Hicks  until  the  14th  of  February 
1839,  but  the  writs  were  issued  and  entered 
on  the  roll  under  the  provisions  of  2  &  3 
Will.  4.  c.  89. 

On  the  16th  of  March  1839,  the  present 
defendant  sent  the  plaintiff  Hunter  his  bill  of 
costs  in  various  matters,  one  item  of  which, 
amounting  to  34/.  13*.  4d.,  was  in  respect 
of  proceedings  to  save  the  statute  in  the  case 
of  Hunter  v.  Hicks.  These  proceedings 
commenced  in  Trinity  term,  1833,  being 
continued  every  term,  and  in  each  term 
there  was  a  charge  of  4a.  2d.  for  filing  the 
writ,  as  well  as  a  further  charge  for  attend- 
ing for  that  purpose. 

On  the  1 9th  of  March  1 839,  Hunter,  being 
dissatisfied  with  the  little  progress  made  in 
the  suit,  put  the  matter  into  the  bands  of 
bis  present  attorney.  The  declaration  in 
Hunter  v.  Hicks  was  delivered  on  the  13th 
of  May  1839 :  it  recited  a  writ  sued  out  on 
the  1st  of  June  1833,  and  contained  a  count 
on  the  bill  of  exchange,  and  counts  for 
money  lent,  &c.  "To  this  declaration 
Hicks  pleaded,  first,  to  the  count  on 
the  bill,  that  the  bill  was  not  presented ; 
secondly,  to  the  money  counts,  iton  as- 
sumpsit; thirdly,  the  Statute  of  Limitations 
to  the  whole  declaration ;  fourthly,  to  the 
first  count  no  notice  of  non-payment. 

To  the  plea  of  the  Statute  of  Limitations, 
the  plaintiff  replied  that  the  cause  of  action 
did  accrue  within  six  years,  &c. 

In  Trinity  term,1839,the  defendant  Hicks 
obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  issue  in  the  above  action 
should  not  be  amended  by  inserting  therein 
the  date  of  the  writ  on  wldch  the  defendant 
was  actually  summoned,  or  why  the  con- 
tinuances after  the  first  writ  should  not  be 
set  aside,  on  the  ground  that  the  provisions 
of  the  statute  had  not  been  complied  with ; 
and  it  appeared  that  in  two  instances  writs 
issued  in  continuation  of  this  first  writ  were 
not  regularly  returned  and  filed  pursuant  to 
the  Uniformity  of  Process  Act.  The  first  was 
a  pluries  writ  of  summons,  tested  the  21st 
of  August  1837:  on  this  writ  the  return  and 
filing  were  indorsed  as  of  the  12th  of  Jan- 
uary 1837,  and  this  pluries  writ  was  actu- 
ally filedon  the  22nd  of  January  1838.  The 
second  was  a  pluries  writ  issued  on  the  IStb 
of  January  1838;  the  return  and  filing  were 
indorsed  as  of  the  9th  of  June,  but  it  was 
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not,  in  &ct,  filed  until  the  2nd  of  July.  The 
other  writs  were  in  fact  filed  on  the  day  of 
the  return,  and  were  correctly  aet  out. 

This  rule  was  discharged  in  Hilary  term, 
1840,  but  the  judgment  of  the  Court  pro* 
ceeded  upon  the  assumption  that  the  appli- 
cation to  amend  had  been  made  after  verdict. 

A  summons  was  afterwards  taken  out  to 
amend  the  Nisi  Prius  record;  and  it  was 
then,  on  the  16th  of  May  1840,  agreed  that 
the  question  raised  by  the  summons  should 
be  referred  for  the  opinion  of  the  Court,  and 
in  case  the  Court  decided  for  the  plaintiff 
judgment  should  be  entered  for  him  for  502. 
and  interest  from  the  7th  of  June  1 827,  on 
all  the  issues;  and  in  case  the  Court  should 
determine  in  favour  of  the  defendant,  a 
nonsuit  should  be  entered. 

On  the  12th  of  June  1841  the  Court 
made  an  order  discharging  the  above  rule 
of  Hilary  term,  1840,  and  ordered  that  a 
nonsuit  should  be  entered,  and  that  the 
defendant  should  be  entitled  to  the  costs  on 
the  issue  of  the  Statute  of  Limitations,  as  if 
a  verdict  had  been  found  for  him. 

Wightman,  J.  at  the  trial,  directed  the  jury 
that  the  question  wholly  depended  on  the 
Uniformity  of  Process  Act,  and  that  the 
breach  of  duty  charged  was  the  not  "  filing" ; 
and  that  until  the  year  1832,  when  that 
statute  passed,  filing  was  not  necessary ;  and 
he  left  it  to  them  to  say,  whether  the  defen- 
dant bad  been  guilty  of  gross  negligence  in 
not  filing. 

The  jury  found  a  verdict  for  the  plaintiff 
for  188{.  Is.  6d.,  being  the  amount  of  the 
bill  for  sol.  and  interest,  together  with  the 
amount  of  Caldwell's  bill : — 

Principal 50    0    0 

Interest  from  the  7th  of  Jane  1827  to 

the  7th  of  Jane  1848  40    0    0 

Amoant  of  Cddwall't  Bill 84  18  10 

Balnnce  of  Bill  of  Plaintiff's  present 

Attornies,  after  giving  credit  for  822. 

11».  4rf,,  receiTMl  of  Mr.  Hicks'*  At- 

tnmey   68    7  10 

iei88     1    8 

In  Hilary  term,  1844,  a  rule  nisi  was 
obtained  for  a  new  trial,  or  for  arresting 
the  judgment;  and  the  Court  subsequently 
made  the  rule  absolute  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  the 
evidence,  reserving  the  question  of  costs. 

The  cause  was  tried  a  second  time  before 
Coleridge,  J.  at  the  Sittings  at  Guildhall, 


after  Michaelmas  term,  1848;  and  a  great 
deal  of  evidence  was  given  as  to  the  practice 
with  respect  to  filing  writs  of  summons. 

Coleridge,  J.,  in  summing  np,  told  the 
jury  that  they  must  be  satisfied  that  the 
defendant  had  shewn  a  want  of  due  skill 
and  diligence,  and  that  every  attorney  was 
bound  to  use  reasonable  skill;  and  that 
they  were  to  consider  the  state  of  thing*  in 
the  profession  in  18S7,  1888.  That  the 
statute  said  nothing  about  "filing,"  but  that 
nevertheless  it  might  be  that  the  writ  mast 
be  brought  to  the  ofiBcer,  and  filing  would 
in  that  case  be  necessary. 

The  jury  returned  a  verdict  for  the  plain- 
tiff for  1842.,  the  difference  between  this 
sum  and  that  found  by  the  former  verdict 
being  in  respect  of  a  trifling  deduction  in 
respect  of  costs. 

A  rule  having  been  subsequently  obtained 
for  arresting  the  judgment,  or  for  a  new 
trial,  on  the  ground  of  misdireetion, — 

Crouder,  Watton,  and  Butt  shewed  came. 
— This  question  turns  on  2  Will.  4.  c.  S9. 
s.  10,  which  enacts,  that  to  prevent  the 
operation  of  the  Statute  of  Limitations  every 
writ  issued  in  continuation  of  a  preceding 
writ  "shall  be  retHtned  lum  «•(  invenUu, 
and  entered  of  record  within  one  calendar 
month  after  the  expiration  thereof,"  &c.    It 
is  said  the  word  "  filed"  is  not  used,  but  the 
bringing  the  writ  to  the  oflUce  for  the  pur- 
pose of  having  it  entered  of  record  is  the 
filing,  and  that  was  not  done  in  this  instance 
nntU  after  the  expiration  of  five  months 
from  the  issuing  of  it,  and  therefore  after 
the  period  of  five  months  firom  ita    ex- 
piration.    If  then  the  defendant  did  not 
take  the  writ  to  the  office  for  the  purpose 
of  having  it  entered  of  record  in  due  time, 
it  amounts  to  gross  negligence,   and   the 
ruling  of  the  learned  Judge  is  right.      Ail 
the  writs  issued  after  the  passing  of  this 
statute ;  and  the  defendant's  own  bill,  which 
contains  charges  for  continuances  and  at- 
tending to  file,  shew  that  he  was  well  aware 
of  the  requirements  of  the  act. 

[Patteson,  J. — Is  it  the  returning  the 
writer  entering  it  of  record  that  conatitatea 
the  filing?] 

The  filing  make*  the  return  compile, 

according  to  the  practice  of  the  Court; 

merely  writing  non  est  inventus  on  the  writ 

is   not  enough — Baikie  v.  ChandUss  (I). 

(1)  SCampb.  17. 
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Jo  Eliinglen  v.  Holland  {2),  the  Judge* 
difimd  as  to  the  meaning  of  the  atatnte 
1  &  2  Vict.  c.  110.  8.  9;  the  attorney 
tlwrefore  could  not  be  held  guilty  of  negli- 
pnce  for  erring  as  to  its  construction. 
Bulmer  v.  Gilmam  (3)  may  be  said  to  be 
like  this  case ;  but  that  case  differs  from 
die  piesent  in  this,  that  there  a  doubt  ex- 
ited, wl)ereas  here  in  all  but  two  instances 
tbe  defendant  acted  quite  right.  That  case 
tnned  on  a  mistake  in  construing  a  doubtful 
•vder  of  the  House  of  Lords.  No  such  mis- 
tike  exists  here.  This  was  negligence ;  but 
the  Judge  was  not  to  tell  the  jury  whether, 
M  matter  of  law,  it  amounted  to  gross  neg- 
Ii;ience:  thatwoulddependon  circumstances. 
[CoLuineE,  J. — I  told  them  to  consider 
«lut  was  meant  by  the  term  "  filing."  I 
•nd  I  thought  it  was  returning  the  writ.  On 
^  point  of  n^ligence  I  read  the  evidence 
to  diem,  and  said,  if  they  found  that  those 
*1k)  had  experience  in  such  matters  enter- 
liiaed  a  difference  of  opinion,  they  could 
Dot  charge  the  attorney  with  negligence.] 

As  to  tbe  arrest  of  judgment;  the  duty 
seed  not  be  diarged  in  the  very  words  of 
the  act.  After  verdict  it  must  be  taken  that 
tbe  statute  requires  the  writ  to  be  filed,  i.  «. 
Wm^  to  the  officer.  The  word  '*file" 
'»  wdl  known  in  practice — /ireb.  Pract. 
n8.7tb  edit.,R^.  Oen.  HU.  term,  2  Will.  4. 
e.  S9.  «*.  11.  12.  8  Geo.  4.  c.  39.  uses 
the  word  "  file."  The  statute  requires  two 
tUngs,  a  return  and  an  entry  of  record  ;  and 
the  attorney  is  employed  to  do  what  is  requi- 
nte  to  keep  the  action  alive.  If  the  decla- 
ntion  had  charged  that  the  defendant  did 
■ot  letom  merely,  that  would  have  been 
net  ^y  diewiog  that  the  words  non  at 
•SKs/M  were  indorsed ;  "  filing,"  therefore. 
Beans  taking  the  steps  necessary  to  getting 
the  writ  and  return  entered  of  record — 
TidtTt  New  Prae.  16, 17,  108,  109. 

[PamBOH,  J. — Every  affidavit  used  here 
•r  at  chambers  ought  to  be  filed ;  but  all 
that  the  attosney  is  bound  to  do  is  to  deliver 
the  affidavit  to  tbe  c^cer  of  the  court.] 

Kacmle*  and  Ra«li*$o»,  contnl. — It  is 
ndosbtedly  tbe  doty  of  the  attorney  to  get 
the  writ  returned  non  ett  inventus;  but  as 
soon  as  that  is  done  his  duty  ends;  the 

(2)  9  Me*.  &  Well.  659;  s.  c.  11  Law  J.  Kep. 
(u)  Ezeh.  273. 

(3)  4Mtn.&Cr.  108;(.e.llUwJ.Rep.(H.s.) 
CP.  174. 


entering  of  record  is  the  act  of  the  officer  of 
tbe  court.  Suppose  the  writ  were  thrown 
into  the  fire  as  soon  as  it  was  brought  to 
the  office. 

[CoLEEiDOE,  J. — The  evidence  was,  that 
the  officer,  as  soon  as  the  writ  is  brought, 
marks  it,  and  it  is  afterwards  put  on  the 
string,  or,  in  other  words,  "  filed. '] 

The  filing  is  merely  for  safe  custody.  In 
Knotelet  v.  Stevens  (4)  it  was  held  to  be  no 
plea  to  an  action  of  debt  on  a  bail-bond, 
that  no  affidavit  of  debt  had  been  "  filed," 
the  statute  12  Geo.  1.  only  requiring  that 
such  affidavit  shall  be  "  made."  In  fVil- 
Uams  V.  Roberts  (5),  which  turned  on  the 
Uniformity  of  Process  Act,  it  was  held  that 
it  was  not  necessary  to  serve  the  writ.  Lord 
Abinger  there  says,  the  object  of  tbe  writ  is, 
that  tbe  plaintiff,  at  the  expiration  of  each 
four  months,  should  do  that  which  before 
the  statute  he  was  at  liberty,  at  any  subse- 
quent time,  to  say  that  he  had  done.  In 
Williams  v.  WiUiams{Q),  the  wriU  were 
set  out  in  the  replication,  and  the  issuing 
the  writ  and  returning  it  were  alone  sug- 
gested to  be  necessary.  In  order  to  make 
Uie  defendant  liable,  it  must  be  made  out 
that  three  distinct  acts  are  necessary  to  be 
done  by  him.  First,  returning  non  est 
inventus ;  second,  returning ;  third,  filing. 
It  is  not  disputed  that  the  first  two  are 
necessary — Harris  q.  t.  v.  Woolford  (7), 
Hunt  V.  Coxe  (8) ;  but  there  is  no  authority 
to  shew  that  filing  is  necessary.  Besides, 
it  is  difficult  to  say  that  tbe  plaintiff  should 
in  any  way  be  allowed  to  falsCfy  the  record — 
i)tcien«on  V.  7'ea^i<e(9).  Before  the  Uni- 
formity of  Process  Act,  it  was  not  necessary 
in  any  case  to  shew  more  than  that  the  writ 
was  sued  out,  and  the  return  indorsed  on 
it— Taylor  v.  Hifkins{\0).  It  was,  at  all 
events,  a  doubtful  question  of  law  and  prac- 
tice, turning  on  the  construction  of  the  act  of 
parliainent.  Suppose  an  action  were  brought 
against  an  attorney  for  allowing  bis  client 

(4)  1  Cr.  M.  &  R.  26  i  s.  o.  3  Law  J.  R«p.  (h.s.) 
Esch.  318. 

(6)  1  Cr.M.&R.676;  s.o.4UwJ.IUp.(N.s.) 
Ezch.  78. 

(6)  10  Mee.  &  Wels.  174;  8.e.  U  Uw  J.  Rep. 
(K.B.)  Ezeh.  886. 

(7)  6  Term  R*p.  617. 

(8)  3  Burr.  1360. 

(9)  1  Cr.  M.  &  R.  241 ;  t.  0. 3  Uw  J.  R«p.  (n.s.) 
Ezoh.  266. 

(10)  S  B.  &  Aid.  489. 
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to  sign  a  leaie  containing  unusual  cove- 
nants; there  would  be  noUiing  for  the  jury 
to  determine — the  nature  of  the  covenants 
would  be  for  the  Judge  alone— Panton  v. 
William {\l),  Blaehford  v.  Dod{l2),  Pitt 
V.  YaldenilS).  In  EUcington  v.  Holland 
the  question  of  negligence  was  decided  by 
the  Judge  at  the  trial.  In  Btdmer  v.  Oil- 
man it  was  held  to  be  for  the  Judge  at 
the  trial  to  say  whether  the  construction  of 
certain  orders  of  the  House  of  Lords  was  so 
doubtful  as  to  exonerate  an  attorney  from 
gross  negligence,  who  had  put  a  wrong 
eonstmction  on  them. 

Then  as  to  the  arrest  of  judgment.  The 
declaration  charges  the  defendant  with  neg> 
leering  to  file  the  writ. 

[WioHTMAN,J. — It  certainly  says  nothing 
about  filing  the  return.] 

If  the  case  were  to  go  to  a  court  of  error, 
that  court  could  not  take  notice  of  the  prac- 
tice of  this.  Secondly,  no  cause  of  action 
is  shewn.  The  attorney  was  retained  to 
conduct  the  suit  against  Hicks.  For  any- 
thing that  appears,  the  Statute  of  Limitations 
might  have  run  in  that  case  before  the  de- 
fendant was  retained — 2  Saund.  150,  b. 

[Patteson,  J. — The  note  in  Saundert 
refers  to  Lee  v.  //yr<on(14),  where  the 
question  appears  to  have  been  one  of  vari- 
ance.] 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  on  a 
subsequent  day  delivered  by — 

Lord  Denm an,  C.J. — This  was  an  action 
for  negligence  against  an  attorney,  in  which 
a  verdict  passed  for  the  plaintiff  a  second 
time  on  a  new  trial.  The  defendant  now  seeks 
to  set  that  aside  on  several  alleged  grounds 
of  misdirrction,  or  to  arrest  the  judgment 
for  a  defect  in  the  declaration.  The  action 
in  which  the  alleged  negligence  took  place 
was  one  in  which  Hunter  sued  one  Hicks, 
and  it  had  become  necessary  to  eomply 
with  the  requisitions  of  the  10th  section  of 
2  Will.  4.  c.  39.  in  order  to  save  the  Statute 
of  Limitations.  Caldwell  was  Hunter's 
attorney,  and  had  in  two  instances  failed  to 

(11)  2Q.B.  Rep.  169;  (.c  10  Uw  J.Rep.(ii.t.) 
Excb.  546. 

(12)  2  B.  &  Ad.  179 ;  s.c.  9Uw  J.  Rep.  K.B. 
196. 

(13)  4  Bur.  2060. 

(14)  Peake,  119. 


comply  with  them,  and  Hunter  was  in  cod- 
seqaence  nonsuited. 

On  the  present  trial  it  was  alleged  that 
there  had  been  a  miscarriage  on  the  part 
of  the  learned  Judge  in  three  respects.  The 
declaration  alleging  that  the  "defendant 
did  not  duly  file  the  said  writs  with  the 
proper  officer,  according  to  the  neeeaaaiy 
and  proper  practice  of  the  court,"  and  the 
negligence  proved  in  fiict  having  been  tiie 
not  bringing  to  the  treasury  of  this  eoort, 
in  two  instances,  the  writs  issued  to  save 
the  statute  till  after  the  expiration  of  the 
five  months  limited  by  the  2  Will.  4. 
0.  89,  in  order  to  their  being  entered  of 
record,  the  learned  Judge  is  said  to  have 
been  wrong :  first,  in  holding  that  "  filing" 
was  at  all  made  necessary  by  the  statute; 
secondly,  in  saying  that  "  filing"  was  in- 
cluded within  the  word  "  returning,"  whidi 
is  the  expression  used  by  the  statute  ;  and 
thirdly,  more  materially,  in  leavkig  the 
question  of  negligence  to  the  jury,  wbo 
ought  to  have  been  directed  by  him  as  on  a 
matter  of  law,  that  the  omission  proved  did 
not  amount  to  that  cratsa  negligentia,  for 
which  alone  an  attorney  could  be  respoosi- 
ble  in  damages. 

It  appeared  at  the  trial  that  Hicka  was 
the  drawer  of  bills  given  by  him   to  the 
plaintiff,  ^o   had  a  claim  on   him    for 
money  lent,  and  that  the  Statute  of  Limi- 
tations would  run  against  them.     On  tlie 
7th  of  June  1833,  Hicks  was  keeping  ont 
of  the  way,  and  there  appeared  no  imme- 
diate prospect  of  being  able  to  serve  him  ; 
this  was  the  state  of  things,  when  the  clef«i- 
dant  was  retained  by  the  plaintiff,  and  the 
immediate  object  was  to  keep  alive  the  r^ht 
of  action ;  accordingly  the  first  writ  was  eoed 
out  the  Ut  of  June  1883,  and  Hioks  -was 
not  served  till  the  7th  ef  February  1839  ; 
for  the  interval  the  writ  was  duly  continiied, 
except  in  two  instances,  in  one  of  which  a 
writ  issued  in  continuance  was  brouf^t  to 
the  office  two  days  too  late,  in  the  other 
nineteen.     The  statute  provides  that  "no 
first  writ  shall  be  available  to  prevent  the 
operation  of  the  statute  limiting  the   time 
for  commencing  the  action,  unless  (aa  appli- 
cable to  the  present  case)  it,  and   every 
writ  (if  any)  issued  in  continuation   of  a 
preceding  writ,  shall  be  returned    «sof»    eat 
inventus,  and  entered  of  record  witkin  one 
calendar  month  next  after  the  expiration 
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thereof  including  the  day  of  such  expira- 
tion, and  unless  every  writ  issued  in  con- 
tinuation of  a  preceding  writ  shall  be  issued 
within  one  such  calendar  month  after  the 
expiration  of  the  preceding  writ,  and  shall 
contain  a  mernorandura  indorsed  thereon 
or  subscribed  thereto,  specifying  the  day  of 
the  date  of  the  first  writ;  and  {IS)  return 
to  be  made  in  bailable  process  by  the  sheriff 
or  other  officer  to  whom  the  writ  shall, b« 
directed,  or  his  successor  in  office,  and  in 
process  not  bailable  by  the  plaintiff,  or  his 
sttomey  suing  out  the  same,  as  the  case 
may  be." 

Two  things  are  in  terms  required  by 
tbe  statute  to  be  performed  within  the  lim- 
ited time,  returning  non  est  incen<iu,^and 
entering  of  record,  the  former  of  which  in 
proceu  not  bailable,  as  this  was,  is  to  be 
done  by  the  plaintiff's  attorney,  where  he 
MKs  by  attorney  ;  the  latter  beyond  any 
question  must  be  done  by  the  officer  of  the 
eomt.  But  as  this  officer's  duty  is  limited 
to  the  entering  of  such  writs  on  record  as 
an  brought  to  him,  a  duty  clearly  arises  in 
the  attorney  who  sues  out  the  writ,  and  re- 
tttiM  it  mm  est  inventus,  to  bring  the  writ 
to  him  for  the  purpose  within  the  limited 
time ;  and  this  duty  arises  upon  the  requi- 
sitions of  the  statute ;  it  is  implied  from 
them,  if  not  expressed  in  the  words.  Be- 
ibre  the  statute  passed  no  such  duty  existed, 
fat  no  continuances  need  have  been  entered 
utfl  the  Statute  of  Limitations  pleaded, 
and  the  plaintiff  came  to  reply  thereto. 
Since  the  statute,  the  whole  object  of  suing 
oat  the  writ,  of  indorsing  the  date,  and  re- 
taining it  non  est  inventiu  will  be  defeated, 
naiess  the  writ  be  in  due  time  carried  to  the 
office;  and  it  would  be  unreasonable  to 
hold  that  it  is  not  incumbent  on  the  attorney 
to  do  this,  who  has  the  custody  of  the  writ, 
and  who  alone  can  be  presumed  to  know 
anything  of  the  requirements  of  the  statute. 
In  the  present  case  it  would  be  specially 
nnieaaonable,  for  under  the  circumstances 
it  was  the  main  object  of  his  retainer  to 
keep  alive  the  right  of  action  by  a  due  ob- 
servance of  the  statute. 

At  the  trial,  this  duty  of  bringing  to 
the  office  was  urged  by  the  plaintiff  to 
be  imposed    by   the  statute,   and  to    be 


(IS)  Tbi*  word  shontd  properly  be  tttch.    See 
Fidd-.NewPnet.  17. 


properly  described  by  the  word  "  filing," 
which,  it  was  said,  was  included  under 
the  word  "  returning ;"  the  declaration, 
however,  charged  only  a  neglect  to  file 
"  according  to  the  necessary  and  proper 
practice  of  the  court ;"  and  the  Judge,  ad- 
verting to  the  language  of  the  statute,  and 
pointing  out  that  the  word  "filing"  was 
not  found  in  it,  told  the  jury  that  he  thought 
that  word  in  the  declaration  might  have  tlie 
sense  of  bringing  to  the  office,and  that  in  that 
sense,  filing  was  included  under  the  word 
"returning,"  and  was  therefore  a  part  of 
the  attorney's  duty.  And  to  this  we  see 
no  objection.  The  allegation  has  reference 
to  the  practice  of  the  court,  and  the  word 
"  filing"  in  reference  to  matters  of  practice 
is  very  commonly  used  to  express  the  duty 
of  bringing  to  the  proper  office,  as  the  case 
may  be,  writs,  pleadings,  affidavits  and 
other  such  matters  for  safe  custody  or  in- 
rolment.  The  duty  of  filing  in  this  sense 
may  be  properly  considered  as  included 
under  the  word  "  returning" ;  for  an  attorney 
merely  to  write  non  est  inventus  on  the  back 
of  a  writ  and  put  it  in  his  desk  is  not  to 
complete  the  act  of  returning  it,  which  pro- 
perly means,  in  this  case,  to  make  such 
answer  touching  the  execution  of  the  writ 
as  shall  authorize  the  issuing  of  another  in 
continuation  of  it,  and  connect  the  two 
together  on  the  same  record,  and  for  this 
purpose  a  necessary  step  is  the  bringing  to 
the  office.  It  was  not  contended  that 
"filing"  was  the  duty  of  the  attorney  in 
any  other  sense  than  this,  nor  could  it  be. 
If  filing  means  only  the  putting  on  a  file  in 
the  office,  or  doing  anything  with  it  after  it 
arrives  there,  that  clearly  must  be  the  duty 
of  the  officer,  and  cannot  be  chargeable  on 
the  attorney :  he  cannot  indeed  be  allowed 
to  meddle  with  it  for  that  purpose.  The 
Judge,  therefore,  could  not  nonsuit  on  this 
objection  as  for  want  of  proof;  if  available 
at  all,  it  was  upon  the  record.  These  re- 
marks dispose  of  the  first  two  grounds  taken 
on  the  argument. 

On  the  third  ground  we  think  the  ques- 
tion of  negligence  by  not  complying  with 
the  practice  of  the  court  was  a  question 
of  fact  for  the  jury,  although,  like  many 
others  which  turn  on  matters  of  law,  it 
was  proper  to  direct  the  jury  positively 
as  to  the  premises  from  which  they  were  to 
draw  their  conclusion.     Thus  it  was  the 
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province  of  the  Judge  to  inform  the  jury  for 
what  species  or  degree  of  negligence  an 
attorney  was  properly  answerable,  and  what 
duty  in  the  case  before  them  was  cast  upon 
him,  either  by  the  statutes  or  the  practice 
of  the  court ;  but  having  done  this,  it  was 
right  to  leave  to  them  to  say,  considering 
all  the  circumstances  and  the  evidence  of 
the  practitioners,  whether  in  the  first  place 
the  attorney  had  performed  his  duty,  and  in 
the  second,  in  case  of  non-performance, 
whether  the  neglect  was  of  that  sort  or 
degree  which  was  venial,  or  culpable  in  the 
sense  of  not  sustaining  or  sustaining  an 
action.  The  learned  Judge  appears  to  have 
done  this,  and  it  is  not  objected  that  he  left 
the  case  too  favourably  for  the  plaintiff :  in- 
deed we  are  inclined  to  think  that  a  twofold 
omission,  and  in  one  instance  for  nineteen 
days,  by  an  attorney  employed  for  the  very 
purpose  of  keeping  the  action  alive,  and 
charging  his  client  for  the  performance  of  a 
plain  duty,  would  have  warranted  a  stronger 
direction. 

We  come  lastly  to  consider  whether  the 
judgment  ought  to  be  arrested,  and  this 
was  contended  for  on  the  ground  that 
the  declaration  disclosed  no  duty  the 
breach  whereof  was  actionable ;  in  other 
words,  that  neither  by  the  statutes  nor  ac- 
cording to  the  practice  of  the  court,  was  it 
the  duty  of  the  attorney  to  file  the  writ. 
Now,  if  there  be  any  sense  of  the  word 
'*  filing"  according  to  which  by  the  practice 


of  the  court  it  is  his  duty  to  file  the  writ, 
after  verdict  that  will  be  sufficient ;  and  we 
have  already  said  that  we  think  filing  may 
reasonably  be  understood  of  bringing  the 
writ  into  the  office  for  the  purpose  of  its 
being  entered  on  record,  and  that  it  is  the 
duty  of  the  attorney  to  bring  it  in.  It  is 
unnecessary  therefore  to  go  at  greater  length 
into  this  point.  The  rule,  therefore,  will  in 
all  points  be  discharged. 

Rule  ditcharged,* 


•  lo  Ettter  Term, 

Crowder  applied  for  the  coat*  which  wars  leaerrad 
on  the  motion  for  the  new  trial  eranted  aa  againat 
•videnoe.  He  contended  that  there  had  been  no 
miac^iage  in  point  of  law,  and  that  the  plaintiff 
waa  entitled  to  hi*  coat*. 

Knowtii  and  Bovill  ahewed  cauae  in  the  firat  in* 
atance.  llie  queation  decided  hy  the  Court  last 
term  waa  totally  new,  and  the  law  waa  doubtful ; 
the  juatioe  of  the  caae  will  be  anawered  by  giving 
the  plaintiff  the  eoata  of  the  aecond  trial,  tad  l«ftv- 
ing  the  coata  of  the  firat  aa  at  preaenL  '11m  queatioa 
discusatd  waa  purely  one  of  law,  and  the  caaa 
oaght  to  follow  the  ordinary  rule. 

Crowder  and  BaU  were  heard  in  sapport  of  the 
rule. 

LoBD  Denman,  C.J. — I  think  the  defendant 
ought  to  pay  the  coata  of  the  firat  trial,  and  of  the 
aecond  alao ;  the  caae  is  a  very  simple  one. 

Pattsson,  J. — It  is  the  same  thing  as  if  tbe 
Court  had  refuaed  to  arrest  the  judgaaeat  ia  tk« 
first  instance,  and  the  defendant  muat  tberefiore  pajr 
the  cost*  of  the  firat  trial. 

WioBTUAN,  J.  and  Erle,  3.  concurred. 


END  OF  HILARY  TERM,  1847. 
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Bill  CoWT. 

1847. 
Feb, 
April 

Indietment — Entty-roU  — Amendment — 
Cotlhuances. 

The  proeeedingt  on  an  indictment,  re- 
"ted  by  certiorari,  were  continued  on  the 
ftt^rM  from  the  Wth  of  January  1843 
*•  '*«  16<A  of  April,  and  from  that  day  to 
t^en,  but  there  were  no  continuances  from 
iuter  tern,  1844,  to  Trinity  term,  1845. 
Judgment  being  given  againtt  the  defendant, 
*t  brought  error,  atrigning  that  the  proceed- 
**S*  "ere  not  properly  continued,  the  16th  of 
^fril  being  a  Sunday,  the  following  months 
iting  stated  without  mention  of  the  year, 
ox'  the  continuance*  above  mentioned  being 
oUogether  omitted. 

The  Court  made  a  rule  nisi,  obtained  by 
<^  prosecutor,  absolute  for  leave  to  issue  a 
Teuire  &cias  jtiratores,  a$  of  the  llth  of 
Jnuary,  returnable  on  some  day  in  Easter 
term,  1843,  and  to  amend  the  entry  roll  and 
rttord  of  Nisi  Prius  accordingly,  and  fur- 
ther to  insert  the  years  after  the  months,  and 
lie  omitted  continuances,  in  the  roll  and 
record. 

Thia  was  an  indictment  for  libels  on  the 
Dnke  of  Brunswick,  found  at  the  Central 
Criminal  Court.     In   December   1842   it 
Nkw  ScKits,  xvr.— «.B. 


was  removed  by  certiorari  into  the  Queen's 
Bench,  and  on  the  llth  of  January  1843 
the  defendant  pleaded  not  guilty.  The  case 
having  been  set  down  for  trial,  and  called 
on,  the  defendant  undertook  to  withdraw 
his  plea,  and  plead  guilty.  A  retraxit  was 
accordingly  entered  on  the  roll,  and  judg- 
ment was  given  against  the  defendant  in 
August  1845. 

The  Nisi  Prius  record,  with  the  venire 
and  distringas,  was  made  up  and  sent  down 
to  trial  by  the  defendant's  clerk  in  court, 
who  also  made  up  and  entered  of  record 
on  the  plea  or  judgment  roll  all  the  proceed- 
ings down  to  and  including  the  retraxit. 
The  prosecutor's  clerk  in  court  entered 
on  the  roll  only  the  judgment  and  the  pro- 
ceedings subsequent  to  it.  The  defendant's 
clerk  in  court,  in  making  up  the  record,  as 
well  as  in  entering  the  proceedings  on  the 
roll,  continued  them  irom  the  llth  of  Jan- 
uary 1843  to  the  16th  of  April,  by  award- 
ing a  venire,  returnable  on  that  day,  from 
the  16th  of  April  to  the  22nd  of  May,  and 
so  on,  without  stating  any  year,  and  alto- 
gether omitted  to  enter  continuances  from 
Easter  term,  1844,  to  Trinity  term,  1845. 
After  judgment  the  defendant  brought  his 
writ  of  error,  assigning,  among  other  errors, 
that  the  continuance  from  the  1 1th  of 
January  1843  to  the  16th  of  April  was  bad, 
inasmuch  as  the  1 6th  of  April  was  a  Sunday, 
on  which  day  the  venire  could  not  be  re- 
turned; that  the  subsequent  continuances 
20 


Digitized  by 


Google 


282 


COURT  OF  QUEEN'S  BENCH: 


were  bad,  for  not  specifying  the  years  after 
the  months  and  days,  and  that  the  proceed- 
ings were  not  continued  at  all  from  Eitster 
term,  1844,  to  Trinity  term,  1845,  and 
that  by  reason  of  these  defects  and  omis- 
sions the  proceedings  had  been  discontinued. 

Wordsworth  {6th  June  1846)  obtained  a 
rule  nisi,  calling  upon  the  defendant  to  shew 
cause  why  the  prosecutor  should  not  be  at 
liberty  to  issue  a  writ  of  venire  facias  jura- 
tores  in  this  prosecution,  as  of  the  11th  of 
January  1843,  returnable  on  some  day  in 
Easter  term,  1843,  and  to  amend  the  entry- 
roll  and  record  of  Nisi  Prius  accordingly, 
or  why  the  return  day  of  the  writ  of  re.  fa. 
jur.  on  the  said  entry-roll  and  record  of  Nisi 
Prius,  as  being  the  1 6th  of  April,  should 
not  be  amended  by  substituting  some  other 
day  in  Easter  term,  1843,  and  why  the  said 
entry-roll  and  record  should  not  be  further 
amended  by  stating,  after  the  several  days 
of  the  month  in  the  jury  process  and  con- 
tinuances therein  mentioned,  the  term  and 
year  of  the  reign  in  which  the  said  several 
days  respectively  were,  and  why  the  said 
entry-roll  should  not  be  further  amended 
by  inserting  tlierein  continuances  from 
Easter  term,  1844,  to  Trinity  term, 
1845. 

Peacock  (1st  Feb.  1847)  shewed  caiise. 
—Until  the  6  &  7  Vict.  c.  20.  s.  17.  the 
records  in  criminal  proceedings  were  not 
prepared  by  the  parties  or  their  attomies. 
This  case  having  occurred  before  the  sta- 
tute, the  errors  in  the  record  were  com- 
mitted by  the  clerk  in  court  or  his  clerk, 
not  by  the  defendant  or  his  attorney.  The 
doctrine  of  amendments  is  laid  down  in 
TidcTs  Practice,  758,  768.  At  common 
law,  amendments  could  be  made  only  while 
the  proceedings  were  on  paper;  and  the 
statutes  of  14  Edw.  3.  st.  1.  c.  6,  9  Hen.  5. 
St.  1.  c.  4,  4  Hen.  6.  c.  3,  and  8  Hen.  6. 
c.  12.  were  passed  to  enable  amendments  of 
misprisions  by  clerks  to  be  made  on  differ- 
ent proceedings  both  before  and  after  judg- 
ment. But  those  statutes  have  been  held 
not  to  apply  to  criminal  cases ;  and  if  the 
Judges  were  not  entitled  to  amend  civil 
proceedings  at  common  law,  i  fortiori  they 
could  not  amend  criminal.  The  Court  will 
not  amend  after  judgment  given  and  part 
of  the  sentence  suffered — The  Qtuen  v. 


Slowell{l).  In  that  case  the  indictment 
was  removed  from  the  Central  Criminal 
Court  into  the  Court  of  Queen's  Bench. 
The  offence  was  alleged  to  have  been  com- 
mitted within  the  jurisdiction  of  the  Central 
Criminal  Court,  but  no  county  was  men- 
tioned. A  motion  having  been  made  in 
arrest  of  judgment,  the  prosecutor  applied 
to  the  Court  for  leave  to  enter  a  suggestion 
on  the  roll  nunc  pro  tunc,  directing  the  trial 
to  take  place  in  Middlesex,  where  it  actually 
had  taken  place.  The  Court  refused  to 
grant  the  leave  desired,  Lord  Denman  say- 
ing, that  he  could  not  conceive  circumstances 
under  which  the  Court  would  do  so  after 
trial;  and  that  even  if  the  Statutes  of 
Amendment  had  applied,  the  Court  would 
not  have  amended  without  something  to 
amend  by.  In  the  case  of  Chancy  v.  Payne 
(2),  it  was  held,  that  a  Magistrate  could  not, 
after  a  conviction  had  been  quashed,  or 
after  a  discharge  on  habeas  corpus,  draw 
up  a  formal  conviction  to  shield  himself 
from  the  consequences.  These  cases  sbew 
that  the  Court  will  not  allow  the  situation 
of  parties  to  be  changed  after  sentence. 
Even  if  the  Statutes  of  Amendment  applied, 
there  is  nothing  to  shew  that  this  was  a 
mere  misprision  of  the  clerk.  The  prose- 
cutor wishes  to  amend  the  record  of  Nisi 
Prius,  as  well  as  the  entry-roll. 

[Erle,  J.— I  take  it  for  granted  that  if 
the  first  amendment  can  be  made,  the  other* 
will  follow.  The  real  question  is,  whether 
there  is  power  to  change  the  day  of  the 
return  of  the  venire  facias,  or  to  order  a" 
fresh  one  to  be  entered  nunc  pro  tuttc.^ 

The  defendant  swears  in  his  a£Sdavit  that 
that  there  was  no  omission  on  his  part,  and 
that  the  fault  was  virith  the  prosecutor's 
attorney. 

Wordsworth,  in  support  of  the  rule. — 
The  defendant  is  not  prejudiced.  Though 
he  originally  pleaded  guilty,  he  entered  a 
retraxit,  and  therefore  the  Nisi  Prius  record 
is  a  dead  letter.  The  record  having  been 
made  up  by  the  defendant's  clerk  in  court, 
the  entering  up  must  be  taken  to  be  the 
defendant's  own  act.  The  errors  are  there- 
fore assigned  by  the  defendant  on  his  ovrn 
mistakes.     There  is  no  distinction   as   to 

(1)  5  Q.B.  Rep.  44;  s.c.  12  Uw  J.  Rep.  (k.s.) 
M.C.  111. 

(2)  1  IWd.  712;  «.c  10 Uw  J.  Rep.  (k.».)  M.C 
114. 
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ameDdments,  at  common  law,  between  civil 
tnd  criming  cases — 1  fVms.  Saund,  250. 
There  is  a  case  in  the  records  of  the  Crown 
Office,  (not  reported  in  the  books,)  in  Micha- 
dnss  term,  1842,  The  King  v.  W.  H. 
.Ikmgltu,  where  a  rule  was  made  absolute 
to  amend  the  continuances  in  the  entry-roll 
after  a  writ  of  error  and  assignment  of 
enon,  without  costs.  There  is  a  common 
law  power  to  amend.  There  are  no  distinct 
authorities  in  the  books. 

Ehle,  J.  (22nd  April)  gave  judgment. — 
The  defendant,  in  January  1843,  pleaded 
BOt  guilty  to  an  indictment  for  a  misde- 
meanour, removed  at  bis  instance  into  this 
court  by  certiorari;  and  his  cleric  in  court, 
accotding  to  the  usual  practice,  made  up 
the  plea-roll ;  and  in  entering  the  continu- 
ances from  term  to  term  he  entered  a  venire 
Jatiat  juratores,  as  issuing  in  Hilary  term, 
1843,  returnable  on  the  16th  of  April.    He 
omitted  the  years  in  all  the  continuances 
from  Easter  term,  1844,  to  Trinity  term, 
1845.    The  defendant  entered  a  retraxit, 
•ad  was  sentenced  to  be  imprisoned.     He 
bnnght  a  writ  of  error  on  the  judgment, 
•nd  assigned   for  error,  that  the  16th  of 
April  was  a  Sunday,  that  the  years  were 
oiaitted  after  the  months,  and  that  the  con- 
tiananees  before  mentioned  were  omitted. 
A  rule  nm  was  obtained  for  issuing  a  venire 
fttiat,  now,  as  of  Hilary  term,  1 843,  return- 
able in  Easter  term,  1843,  not  on  a  Sunday, 
and  correcting  the  roll  accordingly,  and 
for  inserting   the  years  after  the  months 
and  the  omitted  continuances  on  the  roll. 
I  am  of  opinion  that  the  rule  should  be 
made  absolute.     There  are  precedents  for 
analogous  amendments.     In   The  King  v. 
AiktHttn  (3),    the   error   assigned   in   the 
House  of  Lords,  after  a  conviction  for  per- 
jtuy,  was  the  absence  of  a  venire  facia* 
jtralore*,  mentioned  on  the  roll  from  the 
files  of  the  Crown  Office.    A  certiorari  was 
iMoed  to  bring  it  up ;  and  this  Court  gave 
leave  to  the  Attorney  General  to  issue  a 
K.  /«.  jur.,  and  put  it  on  the  file  nunc  pro 
tunc,  yfiuch  was  done  accordingly.   In  The 
Qten  V,  Douglat  the  error  assigned  was  the 
tiMence  of  the  year  after  the  mention  of  the 
days  on  the  record,  and  a  rule  to  amend  the 
tBtry-roll  in  the  Treasury,  and  the  record 

(3)  T.  T.  S5  <3«).  ». 


of  Nisi  Prius,  by  stating  in  the  continuances, 
after  the  days  of  the  month  or  week,  the 
term  or  year  of  the  reign  in  which  the  said 
days  were,  was  made  absolute.  It  is  clear 
that  mistaken  statements  of  acts  of  the 
Court,  made  by  its  officers  on  records,  may 
be  amended  according  to  the  truth  by  com- 
mon law — 8  Rep.  156,  h.  If  the  record 
contained  the  true  facts,  it  would  shew  that, 
after  the  plea  of  Hiluy  term,  1843,  the 
next  step  taken  in  the  prosecution  was  the 
retraxit  of  Michaelmas  term,  1845,  and 
would  make  no  mention  of  continuancesfrom 
term  to  term.  As  the  law  continued  the 
prosecution  from  one  step  to  the  other,  it  is 
difficult  to  see  the  need  for  expressing  the 
continuance  on  the  record  at  all,  but  prac- 
tice requires  it,  and  has  established  the  form 
to  be  by  stating  an  appearance  of  the  par- 
ties, and  an  award  of  a  venire,  and  ui  omis* 
sion  of  the  sheriff,  which  statements,  in  a 
literal  sense,  are  untrue,  and  in  a  conven- 
tional sense  denote  merely  the  continuance. 
Either  party  is  allowed,  through  an  officer 
of  the^:ourt,  to  enter  these  continuances, 
and  to  do  so  long  after  the  time  to  which 
they  relate;  and  in  accordance  with  this 
practice,  the  defendant's  clerk  in  court  made 
the  entries  which  he  now  objects  to  as  erro- 
neous. They  are  such  mistakes,  therefore, 
of  an  officer  as  may  be  amended  accord- 
ing to  the  truth.  This  amendment  of  a  con- 
tinuance is  by  common  law.  See  6£dw.  3. 
c.  25,  a,  pi.  54,  where  a  discontinuance  in 
the  respite  of  the  jury  was  amended  by  the 
Court,  as  I  gather  from  the  argument,  after 
the  inquest  taken ;  and  this  was  before  any 
statute  for  amendments  was  passed.  If  it 
was  necessary  to  have  the  aid  of  the  earlier 
statutes  for  amendment,  which  do  not  ex- 
pressly except  indictments,  I  see  no  reason 
for  assuming  that  none  of  those  statutes 
are  applicable  to  criminal  proceedings,  as 
was  stated  in  The  King  v.  Tntchin  (6)  and 
some  other  cases. 

Rule  abtolute. — /i  copy  of  the  roll  as 
amended  to  be  delivered  to  the  plain- 
tiff in  error,  and  the  plaintiff  in 
error  to  have  one  numth  to  assign 
errors  de  novo  after  such  delivery. 

(4)  6  Mod.  268. 
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Bail  CoCBT."^      BIRKHEAD  AND  ANOTHER, 
1847.         >  EXECUTOR   AND   EXECUTRIX, 

May  1.    3  V.  NORTH. 

Executors — Costs,  Exemption  from. 

Executors  vho  are  plaintiffs  will  not  be 
exempted  from  paying  the  costs  of  issues  on 
which  they  have  failed,  unless  the  defendant 
has  been  guiUy  of  deception  or  misrepresen- 
tation. It  is  not  enough  that  the  conduct  of 
the  defendant  has  been  such  as  to  induce  the 
executors  to  goon. 

The  plaintiffs  as  executor  and  executrix 
of  R.  H.  Birkhead,  brought  an  action  of 
debt  against  the  defendant  for  3142.  6s.  9d. 
for  work  and  labour  done  by  the  testator, 
as  an  attorney  and  solicitor,  for  money  lent 
to  the  defendant,  and  for  money  paid  to  his 
use  by  the  testator.  The  defendant  pleaded, 
first,  nunquam  indebitatus :  secondly,  pay- 
ment: thirdly,  set-off:  fourthly,  the  Statute 
of  Limitations.  The  cause  having  come  on 
for  trial  on  the  24th  of  June  1846,  was  re- 
ferred by  order  of  Nisi  Prius :  the  tosts  of 
the  cause  to  abide  the  event,  and  the  costs 
of  the  awSrd  to  be  in  the  discretion  of  the 
arbitrator.  The  defendant  proved  before 
the  arbitrator  payment  of  sums  amounting 
together  to  more  than  the  sum  claimed.  On 
the  9th  of  March  1847,  the  arbitrator  made 
his  award,  finding  for  the  plaintiff  on  the 
first,  third,  and  fourth  issues,  and  for  the 
defendant  on  the  second,  raised  by  the  plea 
of  payment,  and  directing  that  the  plaintiffs 
should  pay  to  the  defendant  the  costs  of  the 
reference. 

The  affidavits  made  on  behalf  of  the 
plaintifia  stated  that  the  deceased  R.  H. 
Birkhead,  who  was  a  solicitor,  at  Windsor, 
'had  been  engaged  from  time  to  time  in 
bringing  and  defending  actions  for  the 
defendant,  and  had  been  in  the  habit  of 
advancing  him  money ;  that  on  the  death  of 
the  testator  in  June  1841,  the  executrix 
transmitted  his  books  to  Saunders,  his  town 
agent,  who  made  out  from  them  a  bill  against 
the  defendant,  in  which  credit  was  given  for 
all  the  payments  entered  in  them ;  and  that 
such  books  contained  no  entries  of  payment 
by  the  defendant  of  the  sums  of  ISSl., 
891.,  47i.,  and  44/.,  upon  which  the  defen- 
dant relied  at  the  arbitration.  The  affida- 
vits went  on  to  say,  that  in  February  1 842 
an  application  was  made  to  the  defendant 


on  behalf  of  the  excutors  for  payment, 
whereupon  the  defendant  stated  that  the 
testator's  death  was  a  great  misfortune  to 
him,  and  that  he  hoped  the  executors  would 
not  be  hard  with  him,  and  that  all  he  wanted 
was  time  to  pay  what  he  owed  them.  The 
bill  of  costs  and  cash  account  were  sent  in 
on  the  15th  of  March  1843  ;  on  the  27th 
the  defendant's  daughter  wrote  a  letter  by 
his  authority  to  the  town  agent,  in  whidi 
no  objection  was  made  to  the  amonnt  of 
the  claim,  and  on  the  5th  of  April  the  de- 
fendant offered  to  pay  the  debt  by  yeariy 
instalments.  Having  been  threatened  with 
legal  proceedings,  the  defendant  on  the 
29th  of  May,  sent  a  letter,  in  which  it  was 
stated  that  there  were  many  things  in  the 
account  which  the  defendant  could  not 
understand,  referring  particularly  to  bills ; 
but  that  he  was  willing  to  pay  what  was 
right  and  just.  Further  correspondence 
took  place,  but  the  defendant  refused  to 
pay.  The  attorney  for  the  plaintiffs,  who 
had  been  the  testator's  town  agent,  swore 
that  he  believed  that  the  defendant's  refusal 
to  pay  arose  from  the  fact  that  he  knew 
the  plaintiffs  would  have  difficulty  in  prov- 
ing their  claim,  because  the  testator  kept  no 
clerk,  and  that  the  defendant  was  guilty  of 
wilful  concealment  and  misconduct  in  oSer- 
ing  to  pay  the  debt  by  instalments,  and 
making  promises  to  satisfy  it,  at  the  same 
time  that  he  was  prepared  to  prove  pay- 
ments exceeding  the  sum  demanded. 

The  defendant  in  his  affidavit  denied  that 
he  had  made  any  promise  to  pay  the  alleged 
debt,  the  accounts  never  having  been  sent 
in  till  after  the  time  of  the  alleged  promise ; 
that  being  unable  to  read  or  write,  he  had 
confided  his  affairs  to  the  testator,  and  had 
not  been  in  the  habit  of  taking  receipts 
from  him  for  money  which  he  had  ^ii 
him.  He  stated  that  the  bill  of  costs  oc- 
cupied seventy  sides  of  foolscap  paper,  and 
the  cash  account  four  brief  sheets,  and  that 
he  was  quite  unaware  of  the  justice  or  in- 
justice of  the  accounts  till  he  had  had  them 
examined,  and  that  he  had  paid  to  the 
testator  the  sums  of  135/.,  87/.,  47/.,  and 
44/.,  and  other  smaller  sums,  the  payment 
of  which  had  not  been  entered  in  ^e  testa- 
tor's books,  but  which  were  proved  at  the 
arbitration. 

fFoo/rjreA(19th  of  April  1847) applied  for 
arule  nut,  calling  upon  the  defendanttoshew 


Digitized  by 


Google 


EASTER  TERM,  1847. 


285 


cause  why  the  plaintiffs  should  not  be  ex- 
empted ironi  the  payment  of  costs  on  the 
isaoe  on  which  Uiey  had  failed,  and  that 
in  the  mean  time  the  proceedings  should  be 
stayed.  He  cited  3  &  4  Will.  4.  c.  42.  s. 
Jl,  Highnam  v.  Haasell  (1),  Ward  v.  Mai- 
Under  (2),  Southgate  v.  Crowley  (3),  Engler 
T.  TtBuden  (4),  Godson  y.  Freeman\5), 
Farley  v.  Briant  (6). 

CoLBRiDOE,  J.  having  (22nd  of  April) 
granted  the  rule  nisi, — 

5h'fmer(lstofMay)  shewed  cause. — The 
tenor  of  the  decisions  is,  that  unless  the 
defendant  has  been  guilty  of  misconduct, 
he  shall  not  be  deprived  of  his  costs.     The 
&cts  of  die  case  do  not  shew  any  miscon- 
dnct      The  defendant  was  an    ignorant 
penoD,  and  two   years  were   allowed  to 
elapse  afiter  the  testator's  death  before  the 
■econnts  were  sent  in.  There  is  no  pretence 
&«  saying  that  the  defendant  ever  gave  any 
acknowledgment  of  the  amount  which  he 
oved  the  estate  after  the  bills  had  been  sent 
in.    The  rule  as  to  exempting  executors 
from  payment    of    costs  is,   that  it  lies 
Dpon  them  to  shew  particular  circumstances 
which  entiUe  them  to  exemption,  such  as 
that  while  they  have  been   acting  cau- 
tiously, Uiey  luve  been  led  on  to  incur 
the  expenses  of  a  trial  by  the  misrepresenta- 
tion or  deception  of  the  defendant — South- 
gale  T.   Crowley.     There  was  nothing  of 
this  land  in  the  present  case.     There  has 
been  no  case  decided  in  which  the  Court 
has  exempted  executors  from  the  payment 
of  costs  since  the  statute  of  3  &  4  Will.  4. 
e.42. 

Woolryeh,  in  support  of  the  rule. — ^The 
conduct  of  Uie  defendant  in  not  informing 
the  plaintififo  of  his  defence,  induced  them 
to  go  on.  He  ought  not  to  have  concealed 
his  defience. 

CoLERiDSS,  J. — The  decisions  are  uni- 
form.  The  result  of  them  as  applicable  to 
this  case  is,  that  the  question  to  be  con- 
sidMcd  is  not  whether  the  conduct  of  the 

(1)  HU.  tarm,  14  Geo.  8..  dtad  S  Tena  Rep. 
J7». 

(2)  S  East,  489. 

(3)1  Biag.  N.C.  522 ;  •.  e.  4  Law  J.  Rep.  (h.s.) 
CP.  102. 

(4)  3  Bing.  N.C.  263 ;  s.  e.  S  Uw  J.  Rep.  (k.s.) 
CP.  L 

(i)  2Cr.  M.&  R.585;i.cSLawJ.Rep.(M.s.) 
EsdL4I. 

(C)  S  Ad.  &  EL8S9;  *.e.  5  Law  J.  Rep.  (h.s.) 
K.B.I32. 


plaintiffs  has  been  proper,  but  whether  the 
defendant  has  by  his  misconduct  or  mis- 
representation misled  them.  The  act  made 
executors,  who  are  plaintiffs,  liable  to 
costs  on  issues  on  which  they  fail  unless 
the  Court  shall  otherwise  direct.  To  put 
themselves  in  the  position  in  which  they 
were  before  the  act,  they  must  shew  that 
something  has  been  done  by  the  defendant 
to  mislead  them.  The  intention  of  the 
defendant  is  material.  It  has  been  laid 
down  that  mere  silence  as  to  a  defence  is 
not  good  ground  for  exempting  executors 
from  costs.  Suppose  a  claim  made  and  no 
answer  given  to  induce  the  plaintiff  to  go 
on,  the  defendant  might  set  up  a  good 
defence  at  the  trial,  and  in  such  a  case  the 
plaintiffs  would  not  be  entitled  to  deprive 
the  defendant  of  his  costs.  I  think  the 
conduct  of  the  defendant  in  this  case  may 
be  divided  into  what  took  place  before  the 
accounts  were  delivered,  and  what  took 
place  afterwards.  I  do  not  attach  much 
importance  to  anything  which  took  place 
before  the  accounts  were  delivered.  Much 
business  had  been  done,  and  the  accounts 
were  long.  The  defendant  might  well  sup- 
pose that  he  owed  a  large  amount.  He 
might  magnify  it  in  his  own  mind,  and 
although  aware  of  the  payments  which  he 
had  made  he  might  think  he  bad  still  mnch 
to  pay.  What  he  said  before  the  delivery 
of  the  bills  could  not  have  had  much  effect 
on  a  reasonable  person.  The  letter  of  the 
29th  of  May  was  written  after  the  delivery 
of  the  accounts.  It  is  fair  to  infer  that  the 
defendant  had  looked  over  the  accounts, 
but  he  says  nothingof  payments,  and  speaks 
only  of  bill  transactions.  I  think  the  &ir 
inference  is,  not  that  he  intented  to  admit 
all  the  items  to  be  correct,  but  that  he  had 
lighted  upon  the  bill  transactions  as  open 
to  objection.  The  conclusion  to  be  drawn 
from  that  letter  is  such  as  to  do  anything 
but  encourage  the  plaintiffs  to  go  on.  Has 
there  then  been  any  misrepresentation  or 
deception  on  the  defendant's  part  ?  I  do  not 
ask  whether  there  has  been  anything  done 
to  induce  the  plaintiffs  to  go  on.  The  ac- 
counts shew  fraud  or  carelessness  on  the 
part  of  the  testator.  This,  therefore,  is  not 
a  case  in  which  the  plaintiffs  should  be  ex- 
empted from  paying  costs. 

Rule  discharged. 
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the  matter  of  v.  martin. 


Bail  Coubt.  ' 

1847. 

May  3. 

Bankrupt,  Commitment  of —  Return  — 
Warrant. 

A  bankrupt,  on  being  examined  before  a 
single  commissioner,  teas  committed  to  the 
custody  of  the  messenger,  to  be  brought 
before  a  sub-division  court.  The  fiat  was 
allotted  to  Commissioner  S.  The  bankrupt 
was  brought  before  the  sub-division  court, 
but  another  commissioner  sat  for  Commis- 
sioner S,  who  was  unwell.  The  sub-division 
court,  not  being  satisfied  with  the  bankrupt's 
answers,  committed  him  to  Newgate,  He 
was  subsequently  brought  up  before  Commis- 
sioner S,  and  made  a  statement  in  reference 
to  his  answers  before  the  sub-division  court, 
but  the  Commissioner  remanded  him  to  New- 
gate on  the  former  warrant.  The  bankrupt 
obtained  a  habeas  corpus,  and  the  return 
set  out  the  warrant  of  commitment  containing 
the  examination  before  the  sub- division  court. 
A  motion  was  made  for  the  discharge  of  the 
bankrupt,  on  the  ground  that  the  warrant  in 
the  return  did  not  set  out  the  first  or  the  last 
examination  before  a  single  commissioner, 
nor  the  manner  in  which  the  sub-division 
court  was  constituted,  and  did  not  allege  that 
the  Court  had  been  duly  summoned : — Held, 
that  the  return  need  only  set  out  the  examin- 
ation on  which  the  sub-division  court  com- 
mitted the  bankrupt  to  Newgate. 

Held,  also,  that  affidavits  may  be  received 
on  behalf  of  the  bankrupt  to  shew  facts  not 
appearing  on  the  face  of  the  return. 

On  the  19t1i  of  February  1847,  a  fiat  in 
bankruptcy  was  issued  ag^nst  WiUiam 
Martin,  and  on  the  22nd  of  March  he 
surrendered,  and  was  examined  before  Mr. 
Commissioner  Goulburn,  who,  not  being 
satisfied  with  his  answers,  committed  him  to 
the  custody  of  the  messenger  to  be  brought 
before  the  sub-division  court.  Mr.  Com- 
missioner Shepherd  was  appointed  the 
commissioner  under  the  fiat.  On  the  25th 
of  March  the  bankrupt  appeared  before  the 
sub-division  court,  whidi  was  composed  of 
Commissioners  Goulburn,  Holroyd,  and 
Fonblanque,  Goalbura  sitting  in  the  place 
of  Shepherd,  who  was  prevented  by  ill 
health  from  attending.  In  the  course  of 
his  examination,  the  bankrupt  stated,  among 
other  things,  that  he  sold  his  business  on 


the  9th  of  February  for  140/.,  and  that  he 
was  paid  on  that  day  in  sovereigns ;  that  he 
handed  the  money  over  to  his  brother,  and 
received  it  back  the  same  night,  and  put  it 
in  his  pocket ;  that  he  then  went  by  a  third- 
class  train  and  an  omnibus  to  Edmonton, 
where  he  discovered  that  he  had  been  robbed 
of  his  money ;  and  that  he  was  in  liquor  at 
the  time.  Being  asked  by  the  Court  whe- 
ther he  had  informed  any  one  of  his  loss  at 
the  time,  he  said  he  had  not;  that  he  spoke 
to  a  gentleman  about  it  next  morning,  but 
that  he  gave  no  information  to  the  police,  and 
took  no  steps  to  recover  the  money.  The 
Commissioners,  not  being  satisfied  with  this 
examination,  committed  the  bankrupt  to 
Newgate.  It  appeared  from  afiidavits  that 
on  the  26th  of  April,  he  was  taken  before 
Mr.  Commissioner  Shepherd,  and  signed 
the  statutory  declaration ;  and,  tm  being 
asked  whether  he  had  any  additional  state- 
ment to  make  concerning  the  loss  of  the 
140/.,  he  Siud  that  he  had  remembered, 
since  he  had  been  in  prison,  that  he  had  told 
his  brother  about*  the  loss  ten  days  after 
it  occurred.  The  Commissioner  said,  that 
this  statement  did  not  alter  the  case,  and 
he  refused  to  re-commit  or  discharge  the 
bankrupt,  who  was  removed  back  to  New- 
gate, under  the  former  commitment.  On 
the  30th  of  April  the  bankrupt  obtained  a 
habeas  corpus.  The  return  to  the  habeas 
set  out  the  warrant  of  commitment  by  the 
sub-division  court,  in  the  following  words : 
— "  Whereas  a  fiat  in  bankruptcy,  bearing 
date  the  19th  of  February  1847,  and  di- 
rected to  her  Majesty's  Court  of  Bankruptcy, 
was  duly  issued  against  William  Martin,  of 
No.  10,  Skinner  Street,  Somers  Town,  in 
the  parish  of  St.  Pancras,  in  the  county  of 
Middlesex,  grocer  and  tea-dealer,  which 
said  fiat  was  duly  filed  and  entered  of 
record  in  the  said  court ;  and  the  said  W. 
Martin  hath  been  duly  adjudged  a  bank- 
rupt thereunder;  and  whereas  the  said 
W.  Martin  did,  on  the  22nd  of  March  1847 
surrender  himself  to  Edward  Goulburn, 
serjeant-at-law,  one  of  the  commissioners 
of  the  said  court,  authorized  to  proceed  in 
the  said  fiat,  and  did  make  and  sign  the 
declaration  pursuant  to  the  statute  in  that 
behalf ;  and  whereas  the  said  £.  Goulburn, 
in  the  execution  of  the  powers  and  authority 
given  to  him  by  the  several  statutes  made 
and  now  in  force  concerning  bankrupts, 
did  proceed  to  examine  the  said  W,  Maita 
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concerning  matters  touching  his  estate  and 
effects,  and   propounded  certain  questions 
to  the  said  W.  Martin ;  and  whereas  the 
answers  given  by  the  said  W.  Martin  to  the 
said  questions  having  been  unsatisfactory 
to  the  said  £.  Goulbum,  he,  the  said  E. 
Goulbum,  by  his  warrant,  under  his  hand 
and  seal,  baring  date  the  22nd  of  March 
1847,  did  duly  commit  the  said  W.  Martin 
to  the  care  and  custody  of  James  Cooper, 
one  of  the  messengers  of  the  Court  of  Bank- 
raptcy,  to  be  brought  up  this  day  before  a 
tub-division  court;  and  whereas  the  said 
William  Martin,  having  been  this  day  so 
duly  brought  up  by  the  said  J.  Cooper  before 
us,  John  Samuel  Martin  Fonblanque,  and 
Edward  Holroyd,    Esqrs.,  and  E.   Goul- 
bum,   Serj«tnt-at-law,    Commissioners  of 
Bankruptcy,  whose  names  and  seals  are 
hereunto  affixed,  constituting  a  sub-divi- 
sional  court,    we  have  proceeded  to  exa- 
mine tbe  said  W.  Martin  touching  matters 
concerning  his  estate  and  effects ;  and  he, 
the  said  W.  Martin,  having  duly  made  and 
Rgned  the  declaration,  pursuant  to  the  sta- 
tute in  that  behalf  made  and  provided,  we, 
in  execution  of  the  powers  and  authorities 
given  and  granted  by  the  several  acts  made, 
and  now   in   force  concerning  bankrupts, 
did  cause  several  questions  to  be  propounded 
to  him,  the  said  W.  Martin,  which  ques- 
tions are  hereinafter  stated  in  the  examina- 
tion of  the  bankrupt,  hereinafter  set  forth, 
to  which  questions  so  put  to  him,  the  said 
yf.   Martin    gave    the    several  following 
answers  thereto,  set  forth  respectively  here- 
inafter in  the  said  examination  of  the  said 
bankrupt,  which  said  examination  is  as  fol- 
lows : — [Here  followed  the  questions  put  by 
the  sab-divisional  court,  and  the  bankrupt's 
answers^ — which  answers  of  the  said  W. 
Martin,  not  being  satis&ctory  to  us,  the 
said  Commissioners,  these  are  therefore  to 
will,  reqaire  and  authorize  you  immediately 
on  receipt  hereof  to  take  into  your  custody 
the  body  of  the  said  W.  Martin,  and  him 
■afely  to  convey  to  her  Majesty's  prison  of 
Newgate,  and  him  there  to  deliver  to  the 
keeper  of  the  said  prison,  who  is  hereby 
required  and  authorized,  by  virtue  of  the 
statutes  aforesaid,  to  receive  the  said  W. 
Martin  into  his  custody,  and  him  safely  to 
keep  and  detain,  without  bail  or  mainprize, 
nntn  such  time  as  he 'shall  submit  himself 
to  us,  or  to  any  of  the  Commissioners  of 
the  said    Court  of  Bankruptcy,  and  full 


answer  make  to  our  or  their  satisfaction 
to  the  questions  put  to  him  by  us  as 
aforesaid ;  and,  for  so  doing  this  shall  be 
your  sufficient  warrant.  Given  under  our 
hands  and  seals,  at  the  Court  of  Bankruptcy, 
in  Buainghall  Street,  in  the  City  of  London, 
this  25th  day  of  March  1847. 

"John  S.  M.  Fonblanque  (l.s.) 
"  Edward  Holroyd  (l.s.) 
"  Edward  Goulbum  (l.s.)" 
"  To  James  Cooper,  our  messenger,  or  his 
assistant,  and  to  the  keeper  of  her  Ma- 
jesty's prison  of  Newgate,  or  his  deputy 
there.  T.  G.  Winslow,  reg." 

Sturgeon,  with  whom  was  Duncan  (3rd 
of  May),  moved  for  the  discharge  of  the 
prisoner  out  of  custody. — The  proceedings 
of  the  Court  of  Bankruptcy  are  regulated 
by  the  statute  1  &  2  Will.  4.  c.  56  (1). 
The  examination  before  the  bankrupt's 
commitment  to  the  custody  of  the  mes- 
senger is  not  set  out  in  the  return,  and  there 
is  a  total  silence  as  to  what  took  place 
before  the  single  Commissioner,  after  the 
bankrupt  had  been  committed  to  Newgate. 
What  took  place  on  that  occasion  amounted 
to  a  re-examination.  It  has  been  laid  down 
that  the  whole  of  the  questions  and  answers 
on  which  a  bankrupt  has  been  committed 
should  be  set  out  in  the  warrant — Coombes's 
case  {2),  Brown's  case{S).  In  the  latter 
case  the  bankrupt  was  discharged,  because 
the  warrant  did  not  set  out  what  took  place 
when  the  bankrupt  was  brought  up  a  second 
time,  and  made  a  statement  explanatory  of 
his  former  examination,  on  which  occasion 
he  was  remanded  on  the  former  warrant. 
The  5  &  6  Will.  4.  c.  29.  explains  the 
jurisdiction  of  the  sub-division  court,  and 
provides  (s.  23)  that,  in  case  of  the  non- 
attendance  of  one  or  more  of  the  Commis- 
sioners of  a  sub-division  court,  it  shall  be 
lawful  for  the  remaining  Commissioners  to 
call  in  any  of  the  Commissioners  of  the  other 
court.  It  should,  therefore,  appear  on  bis 
warrant,  how  the  sub-divisional  court  was 

(1)  The  first  section  of  the  act  enacts  that  tbe 
Court  shall  consist  of  a  chief  Judge,  three  other 
Judges  and  six  Commissioners.  The  sixth  section 
provides  that  tbe  six  Commissioners  may  be  formed 
into  two  sab-division  courts,  three  for  each  court, 
and  that  all  references  by  a  single  Commissioner  to 
a  sub-division  court  shall  be  made  to  the  sub-divi- 
sion court  to  which  he  belongs,  unless  tbe  Commis- 
sioners in  case  of  sickness  sbsU  otherwise  direct. 

(2)  2  Rose,  396. 

(3)  Ibid.  400. 
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formed ;  whether  it  was  the  first  or  the  second 
sub-divisional  coart,  or  a  mixed  sub-divi- 
sional court ;  and  it  should  also  appear  that 
the  Court  was  duly  summoned  pursuant  to 
the  statute. 

{_^fontagu  CAamfter«,  contra. — It  was  held 
in  Crowley's  case  (4),  that  the  Court  will  not 
travel  out  of  the  return,  on  an  application 
to  discharge  a  bankrupt  out  of  custody, 
and,  therefore,  the  facts  which  appear  on 
the  affidavits  cannot  be  made  use  of.] 

[Erle,  J. — I  find  that  in  the  case  Ex 
parte  Lamport  (5)  affidavits  were  admitted, 
to  shew  facts  not  appearing  on  the  face 
of  the  warrant.] 

There  is  no  means  of  knowing  on  the 
face  of  the  warrant  whether  the  Court  was 
properly  constituted  or  not.  The  single 
Commissioner  had  no  power  to  commit  to 
Newgate. 

Montagu  Chambers,  contrit,  was  stopped 
by  the  Court. 

Ehle,  J. — It  appears  to  me  that  the 
objection  to  the  constitution  of  the  Court 
is  unfounded.  When  one  of  the  members 
of  a  sub-division  court  was  ill,  and  another 
Commissioner  took  his  place,  the  Court 
became  as  valid,  by  the  26th  section  of  the 
act,  as  if  it  had  been  composed  of  its  ori- 
ginal members.  Such  a  Court  being  con- 
stituted, it  was  not  necessary  to  shew  how 
it  was  constituted,  or  to  say  that  the  Com- 
missioners were  summoned.  The  great 
question  is,  whether  the  warrant  should 
have  shewn  the  examinations  before  a 
•ingle  Commissioner.  We  are  now  dealing 
with  the  commitment  to  Newgate  by  the 
sub-divisional  court.  The  three  Commis- 
sioners proceeded  to  act  upon  the  examina- 
tions taken  before  them ;  and  I  think  if  they 
had  taken  into  their  consideration  the  pre- 
vioiu  examination  before  the  single  Com- 
missioner, they  would  not  have  done  their 
duty.  It  seems  to  me,  therefore,  that  the 
warrant  is  right,  though  it  does  not  set  out 
what  may  have  taken  place  previously  be- 
fore the  single  commissioner.  I  also  think 
that  what  took  place  afterwards  before  a 
single  Commissioner  need  not  be  stated, 
and  that  the  absence  of  that  statement  does 
not  invalidate  the  return.  The  commit- 
ment orders  the  detention  of  the  bankrupt 
until  he  shall  submit  himself  to  the  sub- 

(4)  2  Swum.  76. 

(i)  1  Mout.  &  Ayr.  245. 


divisional  court,  or  to  any  of  the  Commis- 
sioners, and  full  answers  make  to  thdr 
satisfaction  to  the  questions  recited  in  the 
warrant;  that  is,  until  the  dissatisfaction 
caused  by  his  examination  shall  have  been 
removed  by  a  satisfactory  answer.  The 
bankrupt  was,  after  his  committal,  brought 
up  before  a  single  Commissioner,  and  that 
commissioner  did  not  come  to  the  conclusion 
that  the  bankrupt  had  done  his  duty.  There 
seems  to  be  no  reason  for  this  subseqaent 
examination  appearing  on  the  face  of  the 
warrant.  Under  the  circumstances,  T  should 
not  have  been  satisfied  myself.  In  a  case 
of  /«!  re  Lord  (6),  the  Court  came  to 
the  same  conclusion  which  I  have  done, 
that  though  a  story  told  by  a  bankrupt  is 
not  contradicted,  yet  it  may  be  so  impro- 
bable as  to  raise  a  strong  suspicion  of 
fraud,  and  therefore  be  unsatisfactory.  The 
story  of  the  bankrupt,  in  this  case,  that  on 
the  eve  of  bankruptcy  he  sold  his  stock, 
and  was  paid  in  gold ;  that  he  gave  the  gold 
to  his  brother,  and  got  it  back  again  the 
same  night ;  that,  being  drunk,  he  went  to 
Edmonton,  by  railway  and  omnibus,  and 
was  robbed  of  his  money,  was  quite  su£B- 
cient  to  induce  the  Commissioners  to  say 
that  the  answers  were  not  satisfactory.  The 
objections  taken  to  points  of  form  have  not 
been  sustained.  Rule  refused. 


\1.  \ 
'7.f 


THB  QUEEN  V.  THE  INHABITANT8 
OF  HARTPUET. 


1847. 

May: 

Examination  —  Appeal —  Certiorari  — 
Practice — Points  not  raised  in  Case — Relief 
—Acknowledgment. 

Where  a  case  has  been  sent  from  the  ses- 
sions the  Court  will  not,  upon  the  certiorui. 
go  into  any  objections  arising  on  the  face  of 
the  order  itself,  not  raised  by  the  ease, 

A  statement  in  the  examination  of  the 
pauper,  that  "  whilst  residing  in  parieh  A, 
she  has  received  monthly  relief  from  B." 
(another  parish),  is  sufficient  to  aUow  the 
respondent  parish,  on  an  appeal,  to  go  into 
evidence  of  an  acknowledgment  of  a  seMe- 
ment  in  B,  by  relief. 


[For  the  report  of  the  above  case, 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  105.] 


(6)  U  Jurist,  1S6. 
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THE  OUEEN  V.   BRENAN  AND 
OALLAN. 


1847. 

April  29 

Hay  8 

Habeas  Corpus — Return — Jersey — Court 
of  Competent  Jurisdiction — Transportation 
—5  Geo.  4.  e.  84. 

The  rttum  to  a  habeas  corpus  to  bring  up 
lie  bodies  of  luo  prisoners  detained  in  Mill- 
iosi  Prison  set  out  an  act  of  the  Royal 
Cmtrt  of  Jersey,  whereby  the  prisoners  were 
csttieled  of  burglary  by  that  court  (which 
uts  aUeyed  to  be  a  competent  court  to  try 
nd  ptMish  that  crime),  and  sentenced  to  be 
trsxtported  to  such  place  as  her  Majesty 
is  eMsneil  should  order.  It  also  set  out  an 
srdtr  M  couneil  directing  the  place  of  trans- 
fsrtalion  of  these  eonviets,  and  a  warrant  of 
H*  Secretary  of  State  for  their  removal  to 
Mil&ank  Prison  in  order  to  carry  the  said 
settenee  into  effect,  and  an  authority  to  the 
heifer  of  that  prison  to  receive  them  :^ 
HM,  that  this  Court  was  bound  to  presume 
that  tile  sentence,  being  passed  by  a  court  of 
tempelent  jurisdiction  and  unreversed,  was 
marrauted  by  law  and  vaUd. 

Held,  also,  that  5  Geo.  4.  c.  84.  «.  17.  M 
dirtetory  only,  and  that  the  fact  of  a  convict 
not  being  detained  in  a  prison  appointed 
•ader  that  statute  will  not  entitle  him  tojtis 
discharge. 

Affidavits  cannot  he  used  in  addition  to  a 
rttwm  to  a  habeas  corpus,  which  sets  out  the 
saOeaee  of  a  court  of  competent  jurisdiction. 
On  the  argwment  upon  a  return  to  a^u^btu 
eoq>ns  alleging  a  sentence  by  the  Royal  Court 
rf Jersey,  which  is  a  court  of  competent  juris- 
diction, the  law  of  Jersey  cannot  be  dis- 
cussed. 

A  habeas  corpus  having  issued,  directed 
to  the  governor  of  the  Millbank  Prison,  com- 
maading  him  to  bring  up  the  bodies  of  John 
Bienan  and  Henry  Gallan,  a  return  was 
aecmtiiiigly  made  which  certified  that  the 
ptisonex*  before  they  came  to  the  said  prison, 
m.  on  the  23rd  of  January  1847,  were 
Kateaeed  to  be  transported  from  the  island 
ot  Jeney  to  such  place  as  it  should  please 
her  Majesty  in  council  to  direct  for  the  term 
af  seven  years,  by  an  actor  order  of  the  Royal 
Coort  of  Jersey,  a  copy  and  translation  of 
vUdi  was  set  out  in  the  return,  by  which  it 
iqipeaied  that  the  prisoners  had  been  con- 
victed on  their  own  confession  of  breaking 

Mew  SniEs,  XVI.— aS. 


into  a  shop  in  the  night-time  and  stealing  a 
sweetcake.  The  return  also  certified,  that 
the  said  Royal  Court  of  Jersey,  at  the  time 
of  the  commission  of  the  said  oifence  and 
the  passing  of  the  said  sentence,  was  by  the 
law  of  Jersey  a  courtof  competent  jurisdic- 
tion to  try  and  punish  the  said  offence.  The 
return  further  certified,  that  afterwards,  and 
on  the  27th  of  February  1847,  an  order  in 
council  was  made,  (a  copy  of  which  was 
set  out,)  which,  after  reciting  the  pro- 
ceedings in  the  Court  in  Jersey,  and  that 
the  said  Royal  Court  had  proceeded  in  this 
matter  as  faras  they  were  authorized  to  do  by 
the  laws  of  the  said  island,  and  that  the  said 
J.  Brenan  and  H.  Oallan  had  been  sent  back 
to  prison  until  her  Majesty's  pleasure  should 
be  known  thereon,  ordered  that  the  said 
J.  Brenan  and  H.  Gallan  be  transported  out 
of  the  island  of  Jersey  to  Van  Diemen's 
Land,  or  some  one  or  other  of  the  islands 
adjacent  thereto,  for  the  term  of  seven  years, 
the  period  of  their  transportation  to  com- 
mence from  the  23rd  of  January  1847.  The 
return  then  certified  that  the  Right  Hon. 
Sir  Creorge  Grey,  Bart.,  one  of  her  Majesty's 
Principal  Secretaries  of  State,  in  oi^er  to 
carry  the  said  sentence  of  the  said  Court 
and  the  said  order  in  council  into  effect, 
afterwards,  to  wit,  on  the  20th  of  March 
1847,  auUiorized  and  directed  the  said 
T.  Brenan  and  H.  Gallan  to  be  removed 
from  the  prison  of  the  said  Royal  Court  of 
the  island  of  Jersey  to  the  Millbank  Prison, 
to  be  there  delivered  to  the  governor  of  the 
said  prison ;  and  that  the  said  Sir  G.  Grey, 
in  order  to  carry  the  said  sentence  and  order 
into  effect,  afterwards,  to  wit,  on  the  same 
20th  of  March  1847,  authorized  and  re- 
quired the  governor  of  the  said  prison  to 
receive  the  said  T.  Brenan  and  H.  Gallan 
into  his  custody  in  the  said  prison  by  a  cer- 
tain order  in  writing  under  his  hand,  a  true 
copy'of  whidi  said  order  is  as  follows : — 
<<  Whitehall,  March  20, 1847. 

"Sir, — I  am  to  desire  and  do  hereby  au- 
thorize you  to  receive  into  the  Millbank 
Prison  the  prisoners  named  in  the  margin,* 
who  will  be  sent  to  you  from  the  gaol  at 
Jersey. — I  am,  sir,  &c.,  G.  Grey. 
"  To  the  governor  of  the  Millbank  Prison." 

The  return  then  certified,  that  on  the  29th 

*  J»bn   Branan,  H^nr^  Gallan,  George  Sirrl, 
George  Koborougb,  Michael  Keaton. 
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of  March  1847,  the  governor  of  the  said 
prison  received  into  the  said  prison,  and 
had  kept  in  his  custody  there  the  said  T. 
Brenan  and  H.  Gallan  by  reason  of  the  pre- 
mises, and  by  virtne  of  and  in  obedience  to 
the  said  order  of  the  said  Sir  O.  Orey. 

Crowder  and  Luth  moved  that  the  pri- 
soners  be  discharged,  and  referred  to  an 
affidavit  which  alleged  that  the  Royal  Court 
of  Jersey  has  no  power  to  punish  by  trans- 
portation. 

{_SirJ.  Jertu( Attorney  Genera/^ objected 
to  affidavits  being  used  in  addition  to  the 
return,  as  the  court  of  Jersey  was  there  stated 
to  be  a  court  of  competent  jurisdiction  to 
try  and  punish  the  offence  committed.  He 
referred  to  In  re  Clarke  (I)]. 

The  affidavit  referred  to  is  that  upon  which 
the  writ  was  obtained,  and  the  return  does 
not  allege  that  the  Royal  Court  has  power  to 
transport,  so  that  the  affidavit  does  not  con- 
tradict  the  return,  as  in  Leonard  Watton'i 
eate  (2). 

[Patteson,  J. — If  the  return  states  the 
power  to  exist,  your  affidavit  contradicts 
it,  and  so  cannot  be  used ;  if  the  return  does 
not  allege  the  existence  of  the  power,  you 
may  raise  the  point  on  the  return  itself.] 

Then  on  the  return  itself  the  sentence 
appears  to  be  illegal.  Transportation  is  un- 
known at  common  law — Hatekins't  Pleat 
of  the  Crotrn,  b.  2.  c.  48.  8.16:  it  exists 
only  by  virtue  of  statutes  which  do  not  in- 
clude Jersey.  The  Crown  is  bound  to  shew 
affirmatively  that  such  a  sentence  is  accord- 
ing to  the  law  of  Jersey ;  the  prisoners  are 
not  called  on  to  shew  that  it  is  illegal. 

[  The  Attorney  General. — What  is  or  is 
not  the  law  of  Jersey  cannot  be  argued  upon 
this  return.] 

[Lord  Denman,  C.J. — Mr.  Crowder  un- 
dertakes to  prove  that  this  is  not  the  law  of 
Jersey  by  means  of  English  acts  of  parlia- 
ment.] 

It  cannot  be  proved  affirmatively  by  that 
means,  but  it  can  be  shewn  that  none  of 
the  acts  which  authorize  transportation  apply 
to  Jersey :  "  Le  Grand  Contumier,"  which  is 
the  leading  authority  of  the  Jersey  law,  does 
not  mention  such  a  power. 

[Pattkson,  J. — The  law  of  Jersey,  like 

(1)  2  Q.B.  Rep.  619;  s.  c.  11  Uw  J.  Rep.  (n.s.) 
Q.B.  75. 

(2)  9  Ad.  &  El.  7S1 ;  s.  e.  8  Uw  J.  Rep.  (n.s.) 
Q.B.  129. 


that  of  any  other  foreign  country,  is  matter 
of  fact  in  our  courts,  and  cannot  be  proved 
by  any  number  of  books.] 

[Lord  Denman,  C.J. — The  Court  are 
clearly  of  opinion  that  this  question  cannot 
be  entered  upon.] 

Then  it  is  submitted,  that,  at  all  events, 
the  return  ought  to  have  alleged  that  the 
conviction  was  rightful.  No  implication  can 
arise  that  it  was  so,  and  the  order  in  council 
only  provides  for  the  place  of  transportation. 
The  validity  of  the  detention  must  depend 
in  loto  on  the  power  of  the  court  of  Jersey. 

[WiGHTMAN,  J. — The  complaint  is  of  an 
illegal  detention  in  England.] 

But  a  sufficient  cause  must  be  shewn  for 
that  detention,  and  the  letter  of  Sir  G.  Grey 
is  not  per  te  any  such  cause,  as  it  refers  to  the 
prior  sentence.  Unless  it  is  necrasary  that 
the  return  should  shew  a  good  conviction, 
the  writ  in  such  a  case  is  useless.  Suppose 
the  return  admitted  the  absence  of  power  to 
transport,  the  prisoners  would  clearly  be 
entitled  to  their  discharge.  The  legality  of 
the  detention  ought  to  be  alleged  in  such  a 
way  that  if  false  the  party  may  have  his 
action. 

[Patteson,  J. — This  is  not  a  question  of 
jurisdiction,  but  of  erroneous  judgment.] 

In  Leonard  Walton' t  eate  the  whole  ques* 
tion  turned  upon  the  jurisdiction  of  the  Court 
in  Canada  to  punish. 

[Patteson,  J. — That  did  not  proceed  on 
the  validity  of  the  judgment  of  the  Canadian 
Court,  but  on  what  was  afterwards  done 
here  in  mitigation.  Here,  in  effect,  we  are 
asked  to  reverse  the  sentence  of  a  court  of 
competent  jurisdiction.] 

[WiGHTMAN,  J.  —  What  is  the  proper 
course  to  reverse  a  sentence  of  the  Court  of 
Jersey  ?] 

It  is  believed  there  is  none;  and  there- 
fore if  the  present  order  is  refused,  the  party 
will  be  remediless.  Then  the  order  of  Sir 
G.  Grey  authorizing  the  removal  of  the 
prisoners  to  Millbank  was  nnwarranted  by 
5  Geo.  4.  c.  84.  s.  17,  on  which  it  purports 
to  be  founded;  for  the  preamble  of  that 
statute  shews  diat  it  only  extends  to  places 
where  the  power  of  transportation  exists, 
whereas  no  such  power  is  shewn  to  exist  in 
Jersey.  Again,  as  this  statute  gives  the  only 
power  to^  detain  convicts  in  custody  in  thia 
country,  it  should  be  strictly  followed,  and. 
section  10.  authorizes  the  appointment  oC 
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certain  places  of  confinement  under  the  sign 
irauiual ;  but  there  is  no  averment  that  MjU- 
baok  Prison  is  such  a  place.  The  argument 
tiiat  by  the  common  law  the  Crown  would 
be  enabled  to  detain  the  convicts  in  their 
tnuisit  is  answered  by  there  being  no  aver- 
ment, as  in  Leonard  fVatson's  cote,  that  it 
was  necessary  to  bring  them  to  England. 

SkJ.  Jervi*  ( Attorney  General),  Sir  D. 
Dtniu  (SelieUor  General),  M.  D.  Hilt 
ami  Waddington,  contra. — ^The  argument  on 
(he  other  side  is  applicable  to  a  proceeding 
on  8  writ  of  error,  but  not  on  a  return  to  a 
h»bea$  eorput.  The  sole  questions  which 
eso  here  be  raised  are :  first,  whether  a  court 
of  competent  jurisdiction  has  adjudicated 
upon  the  prisoners ;  and,  secondly,  whether 
raongh  is  shewn  on  the  return  to  justify 
their  detention  in  prison.  On  the  first  point, 
if  the  sentence  had  been  one  of  imprison- 
ueot  in  Jersey,  and  a  habea*  corpus  had 
issued,  as  it  may  do — In  re  Carus  Wilson  (3) 
— this  Court  clearly  would  not  have  en- 
tered into  any  discussion  as  to  the  decision 
of  the  Court  there,  if  it  were  alleged  to  have 
competent  jurisdiction.  The  argument  as 
(0  there  being  no  appeal  or  error  from  Jersey 
is  not  conclusive,  for  the  same  is  the  case 
>>&  regard  to  a  sentence  of  a  court  in  Scot- 
land, and  yet  such  a  sentence  cannot  be 
inqnired  into  by  this  Court  on  habeas  corf  us 
— Barnes's  ease  (4),  cited  in  The  King  v. 
Svddii  (5).  In  Leonard  Watson's  case  there 
was  no  judgment  of  the  foreign  court,  but  a 
voluntary  arrangement,  and  it  became  neces- 
sary to  set  out  the  facts  on  the  return ;  but 
that  case  is  a  distinct  authority  that  if  the 
return  shews  a  decision  of  a  court  of  com- 
petent authority,  the  propriety  of  that  de- 
cision cannot  be  inquired  into  on  a  habeas 
corpus. 

tLoao  D&NMAN,  C.J.  —  We  are  all  of 
opinion  that  we  must  assume  the  Court 
of  Jersey,  having  jurisdiction,  has  passed  a 
sentence  which  the  law  warrants :  therefore 
the  only  question  in  our  minds  is  on  the 
effect  of  the  statute  as  to  transported  con- 
victs.] 

The  power  to  detain  does  not  rest  solely 
•a-  that  statute,  but  existed  at   common 

(I)  14U«J.  Rep.(H.s.)  Q.B.  201. 
{*)  2  RoU.  R«p.  157. 
O)  1  East.  306. 


law.  The  King  v.  Suddis  shews  that  there 
is  a  large  discretion  vested  in  the  Crown  as 
to  the  mode  of  carrying  the  sentence  into 
effect,  and  the  5  Geo.  4.  c.  84.  did  not 
abrogate  that  common  law  power.  Then 
as  to  the  place  of  detention,  that  is  not  of 
the  essence  of  the  custody  :  this  Court  can 
only  give  judgment  on  this  return  that  the 
prisoners  be  remanded  or  absolutely  dis- 
charged ;  and  it  would  not  adopt  the  latter 
alternative  if  the  detention  itself  was  correct, 
but  the  place  should  turn  out  to  be  one  not 
within  that  statute.  It  may,  however,  be 
contended,  that  Millbank  Prison  is  a  place 
of  confinement  for  transported  convicts,  fur 
6  &  7  Vict.  c.  26.  (the  Millbank  Prison 
Act)  by  section  12.  expressly  empowers  a 
Secretary  of  State  to  order  the  removal  of 
convicts  under  sentence  of  transportation 
there,  and  section  14.  refers  to  5  Geo.  4. 
c.  84.  If  the  last  custody  is  legal  it  is  sufli- 
cient. 

Crowder,  in  reply. — It  is  argued,  not  th.-it 
the  sentence  is  erroneous,  but  that  the  Court 
of  Jersey  have  pronounced  a  sentence  which 
they  had  no  right  to  pass  under  any  circum- 
stances. In  Barnes's  case  and  The  King  v. 
iS'udtiM  the  custodywas  justified  solely  under 
the  law  of  England :  here  the  custody  rests 
on  the  sentence  of  a  foreign  court. 

[Patteson,  J.  —  Suppose  the  prisoners 
were  transported  by  a  French  court  and  de- 
tained here  under  that  sentence,  we  should 
discharge  them, as  there  would  be  no  right  to 
detain  here,  but  we  could  not  question  the 
validity  of  the  sentence.] 

The  King  v.  Suddis  differs  also,  as  there 
the  trial  was  by  court  martial,  and  the  sen- 
tence is  alleged  on  the  return,  and  reference 
is  made  to  acts  of  parliament  giving  power 
to  courts  martial  to  try  at  Gibraltar.  It  is 
admitted  that  the  Court  of  Jersey  has  power 
to  try  and  punish  for  burglary,  but  nut  to 
transport  or  detain  in  England.  Then 
5  Geo.  4.  c.  84.  must  be  relied  on  to  give 
the  power  of  detention,  but  that  statute  ex- 
pressly applies  only  to  cases  where  sentence 
of  transportation  has  been  passed  by  courts 
which  have  the  power  to  do  so,  and  the 
return  ought  to  have  stated  facts  to  bring 
Jersey  within  the  provisions  of  that  act ;  and 
moreover,  there  is  the  objection  arising  under 
section  10.  As  to  the  argument  from  6  &  7 
Vict.  c.  26.  s.  12,  the  power  to  send  con- 
victs to  Millbank  from  any  other  prison  only 


Digitized  by 


Google 


1292 


COURT  OF  QUEEN'S  BENCH 


applies  to  other  prisons  in  England,  and  not 
to  prisons  in  Jersey. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now 
(May  8)  delivered  by — 

LoKD  Dknuan,  CJ.— The  return  of  the 
gOTemor  of  the  Millbank  Penitentiary  com- 
manding him  to  bring  these  two  persons 
before  us  to  be  discharged  is,  that  he  has 
received  the  certificate  of  the  GreflSer  of  the 
Boyal  Court  of  Jersey,  stating  that  they 
were  both  convicted  of  burglary  in  that  court, 
which  is  a  competent  court  to  try  and  punish 
for  that  crime,  and  by  that  court  sentenced  to 
be  transported  from  Jersey  to  such  place  as 
her  Majesty  in  council  should  be  pleased  to 
order.  The  return  further  states  an  order 
made  by  her  Majesty  in  council,  directing 
the  transportation  of  the  said  two  convicts 
from  Jersey  to  Van  Diemen's  Land,  or  some 
other  island ;  and  further.  Sir  O.  Grey's 
warrant  for  removing  them  from  Jersey  to  the 
said  prison,  in  order  to  carry  the  said  sen- 
tence into  eifect,  and  his  desire  addressed  to 
the  governor  of  the  prison  to  receive  them. 
The  objection  was  made  to  the  return,  on 
the  ground,  that  it  did  not  shew  jurisdiction 
in  the  court  to  try  and  punish  for  the  crime 
of  burglary ;  but  it  was  said  to  be  bad  for 
not  shewing  that  the  Court  had  power  to 
punish  by  transportation.  We  think,  how- 
ever, that  the  Court  having  competent  juris- 
diction to  try  and  punish  the  offence,  and 
the  sentence  being  unreversed,  we  cannot 
assume  that  it  is  invalid,  or  not  warranted 
bylaw,  or  require  the  authority  of  the  Court 
to  pass  the  sentence  to  be  set  out  by  the 
gaoler  upon  the  return.  We  are  bound  to 
presume  primd  facie  that  the  unreversed 
sentence  of  a  court  of  competent  jurisdiction 
is  correct,  otherwise  we  should,  in  effect,  b« 
constituting  ourselves  a  court  of  appeal 
without  power  to  reverse  the  judgment 

The  power  of  detaining  persons  so  con- 
victed, in  prison  in  this  country,  the  statute 
5  Geo.  4.  c.  84.  s.  17.  does  not  expressly 
give,  but  the  recital  shews  the  occasion  of 
passing  the  act :  "  That  by  the  laws  in  force 
in  some  part  of  her  Majesty's  dominions, 
not  within  the  United  Kingdom,  c^enders 
were  liable  to  be  punished  by  transportation, 
and  there  might  be  no  means  for  transport- 
ing them  without  first  bringing  them  to 
England;"  and  the  17th  clause  enacts, "  that 


whenever  any  convict,  adjudged  to  trans- 
portation by  any  Court  or  Judge  in  any 
part  of  his  Majesty's  dominions,  not  within 
the  United  l^gdom,  shall  be  brought  to 
England  in  order  to  be  transported,  it  shall 
be  lawful  to  imprison  such  offender  in  any 
place  of  confinement  appointed  under  this 
act"  No  words  could  have  more  clearly 
intimated  that  the  fact  of  a  sentence  having 
been  passed  by  such  Court  founds  the  i^ht 
to  detain,  and  that  the  validity  or  regularity 
of  the  sentence  is  not  to  be  called  in  ques- 
tion. Even  if  that  sentence  is  emmeous, 
this  Court  cannot  set  it  aside  or  inquire  into 
its  propriety,  or  deny  it  the  effect  whidi  the 
law  assigns  to  any  sentence.  But  it  was 
said  that  the  detention  did  not  appear  to  bo 
in  any  of  the  particular  prisons  to  be  ap- 
pointed under  the  5  Gteo.  4.  c.  84.  But  we 
consider  these  enactments  as  directory,  and 
that  they  do  not  interfere  with  the  power 
asserted  in  general  terms  by  the  17th  sec- 
tion. The  non-observance  of  these  paxtica- 
lars  may  expose  officers  to  censure,  but  it 
does  not  require  the  discharge  of  the  criminal 
convicted  by  a  court  within  her  Majesty's 
dominions  of  a  crime  well  known  to  our 
laws,  condemned  to  a  punishment  equally 
known  to  them,  and  brought  into  this  coun- 
try under  a  sentence  of  a  Court  within  that 
part  of  her  Majesty's  dominions  where  the 
crime  was  committed. 

The  prisoners  mere  remanded. 


Bail  Court. "^ 

1 847.         >      EAST  p.  SMITH. 

May  5,  7.  > 

Bill  of  Exchange— Notice  of  Dithonomr 
•—What  sufficient. 

A  notice  of  dishonour  of  a  biil  of  ex- 
change should  shew,  directly  or  by  necessary 
intplieation,  first,  that  the  bill  has  been  pre- 
sented; secondly,  that  it  has  not  been  paid  i 
and,  thirdly,  that  the  party  to  whom  the  no- 
tice is  given  is  looked  to  for  payment. 

The  defendant  drew  his  bill  on  Maclean, 
who  accepted  it;  the  defendant  indorsed  to 
Day,  and  Day  to  the  plaintiff.  The  biU 
falling  due  on  a  Sunday,  the  plaintiff's  son 
presented  it  on  the  Saturday  to  the  acceptor, 
and  he  refused  to  pay.  The  plaintiff's  son 
went  and  told  Day  and  his  foremam  j   en 
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Ike  tame  day  the  foreman  told  the  defendant 
*/  the  duhonour ;  on  the  Sunday,  Day  alto 
UM  him  of  it  :—Ueld,  that  there  teas  no 
nfieiett  notice,  there  being  no  sufficient  in- 
timation from  an  authorized  perton  that  the 
ie/ndant  wouid  be  looked  to  for  payment. 

Semble — That  a  tradesman' t  foreman  it 
Mtio  be  pretmmed  to  hate  authority  to  give 
•  M<tw  of  dishonour  for  his  master. 

Semble,  alto,  that  a  simple  statement  ofdit- 
htsawr,  made  by  the  holder  of  the  bill,  myht 
h*  good  notice,  although  it  would  not  be 
mfficient  if  made  by  another  party, 

Assompnt  on  a  bill  of  exchange.  The 
drdaradon  stated,  in  the  usual  form,  that 
the  defendant,  on  the  22nd  of  September 
1846,  drew  his  bQl  for  12i.  10«.,  payable 
one  month  after  date,  upon  J.  Maclean; 
that  Maclean  accepted,  and  the  defendant 
indoised  to  Day,  who  indorsed  to  the  plain- 
tiff; that  the  bill  was  duly  presented  for 
payment,  and  that  the  acceptor  did  not  pay, 
of  which  the  defendant  had  notice. 

Plea — ^That  the  defendant  did  not  hare 
doe  notice  moda  etformd. 

Hie  cause  was  tried  before  the  Judge  of 
the  sheriff's  court  of  London,  on  the  28th 
of  January  1847.     The  plaintiff's  son,  F. 
Bast,  proTod  that  he  called  on  the  acceptor 
on  Saturday,  the  24th  of  October  (the  bill 
bang  due  on  Sunday,  the  26th),  and  pre- 
sented the  bill,  and  that  the  acceptor  pro- 
■niaed  to  pay  on  Monday,  but  that  he  said 
he  must  pay  at  once  ;  that  he  then  went  to 
the  defendant's  and  told  Day  (the  inter- 
mediate indorser)  and  his  foreman  Pritchard 
that  Maclean  had  not  paid  the  bill.    Pritch- 
ard stated  that  on  the  24th  F.  East  called 
about  the  bill,  and  that  the  defendant  came 
afterwards  on  the  same  day  and  asked  if 
the  bill  had  been  taken  up,  and  that  he  told 
him  that  F.  East  had  presented  it,  but  that 
it  was  not  taken  up.     Day  stated  that  F. 
East  had  told  him  of  the  dishonour  of  the 
bill  on  the  24th,  and   that   the  defendant, 
next  day  (Sunday)  called  on  him,  and  he 
then  told  the  defendant  that  the  acceptor 
had  not  taken  up  the  bill,  and  that  it  was 
[         not  paid.     On   this  evidence    the    counsel 
for  the  defendant  submitted  that  no  notice, 
or  an    insufficient   notice    only,    had   been 
pioTed.     The  Judge  overruled  the  objec- 
tion,   and    the  jury,    under   his    direction, 
found  a  vcKlict  for  the  plaintifl;  leave  being 
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reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

Corrie  (the  Ist  of  February),  pursuant 
to  the  leave  reserved,  obtained  a  rule  nut  to 
set  aside  the  verdict,  and  enter  a  nonsuit. 

Martin  (the  5th  of  May)  shewed  cause. 
'—The  notice  was  su£9cient.  The  indorsee 
was  clearly  a  proper  person  to  give  notice 
to  die  drawer.  Two  facts  are  required  to 
be  communicated,  in  order  to  make  a  good 
notice,  namely,  that  the  bill  has  been  pre- 
sented, and  that  the  acceptor  has  refused 
to  pfky.  It  is  enough  if  the  allegations 
contained  in  the  declaration  are  proved  as 
laid.  It  is  for  the  jury  to  say,  under  the 
circumstances  of  the  case,  whether  the  no- 
tice has  conveyed  an  intimation  to  the 
party  to  whom  it  was  given  that  he  would 
be  allied  upon  to  pay.  All  the  authorities 
on  the  point  have  been  collected  in  the 
recent  case  of  Furze  v.  Sharwood(l),  in 
which  Lord  Denman  held,  that  if  the  holder 
of  a  bill  communicates  to  an  indorser  or  to 
the  drawer,  that  the  bill  has  not  been  paid, 
it  is  not  necessary  that  he  should  also  tell 
him  that  he  will  be  called  upon  to  pay. 
Here  the  defendant  had  notice  that  the  bill 
had  been  presented  and  had  not  been  paid  ; 
but  it  is  contended  that  the  defendant  should 
have  had  notice  that  he  was  expected  to 
pay.  It  was  a  question  for  the  jury  whe- 
ther Pritchard  was  a  person  authorized  to 
give  notice.  The  rationale  of  notice  is, 
tiuX  there  is  a  presumption  that  the  ac- 
ceptor has  funds  of  the  drawer  in  his  hands, 
and  in  case  of  non-payment  by  him  notice 
is  necessary  to  put  him  on  his  guard. 
Where  a  formal  protest  is  required,  it 
amounts  to  nothing  more. 

[CoLEAiDGK,  J. — Is  there uot  adifierence 
in  principle  between  the  cases  of  a  holder 
and  of  an  intermediate  indorser  giving  no- 
tice?] 

The  holder  generally  knows  the  person 
from  whom  he  has  received  the  bill,  though 
he  may  not  be  acquainted  with  the  previous 
parties ;  the  natural  course  is  for  him  to 
give  notice  to  his  indorser,  and  he  to  the 
previous  indorser,  and  so  on,  till  the  drawer 
gets  notice  from  the  first  indorser.  That 
course  is  perfectly  legal,  and  the  Law  Mer- 
chant affords  time  for  following  the  steps 
up  to  the  drawer.     It  was  for  the  jury  to 

(1)  2Q.B.Rep.  388;  s.e.  U  Uw  J.Rep.(N.s.) 
Q.B.  19. 
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detennine  whether  the  foreman  had  autho- 
rity to  give  the  notice,  and  whether  the 
notice  was  sufficient.  In  a  case  tried  in 
this  term,  where  notice  was  sent  by  letter, 
and  the  defence  was  that  the  letter  had 
never  been  received,  and  it  appeared  to 
have  been  lost,  Mr,  Justice  Coleridge  left 
it  to  the  jury  to  say  what  were  the  real 
contents  of  the  letter  as  to  that  point.  No 
doubt  a  party  has  a  right  to  have  something 
more  communicated  than  the  bare  fact  that 
the  bill  has  not  been  paid — Solarte  v.  Pal- 
mer (2) ;  but  there  is  the  deliberate  judg- 
ment of  the  Court  of  Queen's  Bench  in 
Furze  v.  Sharwood  to  shew  that  it  is  not 
necessary  to  state  more  than  presentment 
and  non-payment  In  -King  v.  Bickley 
(3)  it  was  held  unnecessary  to  express  in 
terms  that  the  party  would  be  looked  to. 
The  facts  of  the  case  were  evidence  to  go 
to  the  jury  to  shew  that  the  defendant  must 
have  known  that  he  was  expected  to  pay 
the  bill. 

[CoLEHiDOE,  J. — What  evidence  is  there 
of  any  authority  given  to  Pritchard  to  give 
notice  ?  If  he  was  merely  a  stranger,  that 
would  only  shew  the  defendant's  knowledge 
of  the  fact  that  the  bill  had  not  been  paid.] 

Day,  the  indorser,  was  entitled  to  give 
notice,  and  Pritchard  was  proved  to  be 
Day's  foreman. 

[CoLERiDOE,  J.— Do  you  contend  that 
a  foreman  has  a  general  authority  to  give 
notice  of  the  dishonour  of  bills  for  his  mas- 
ter? There  is  nothing  here  to  shew  that 
the  bill  had  any  connexion  with  Day's 
business.] 

I  submit  that  a  notice  of  dishonour  given 
by  the  foreman,  if  his  master  was  out  of 
the  way,  must  be  sufficient.  What  took 
place  on  the  Sunday  was  a  sufficient  inde- 
pendent police  of  the  dishonour;  and  the 
occurrences  of  the  previous  day  afforded  an 
explanation  of  its  meaning,  and  shewed  the 
defendant  that  he  was  looked  to  for  pay- 
ment. At  all  events,  the  notice  being  a 
verbal  one,  the  sufficiency  of  it  was  a  ques- 
tion for  the  jury, 

Carrie,  in  support  of  the  rule. — It  is  a 
fallacy  to  say  that  the  evidence  proves  all 
that  the  declaration  alleges,  and  that  that 

(2)  7  Bing.  530 ;  8.c.  9  Law  J.  Rep.Excb.  121  j 
in  error,  I  Biiig.  N.C.  194. 

(3)  2  Q.B.  llep, 419 ;  s.  c  11  L»w  J.  Rep.(N.8.) 
<i.B.  224. 


is  Sufficient.  If  the  position  contended 
for  on  the  other  side  be  true,  then  it 
would  not  be  necessary  to  shew  that  the 
notice  came  from  any  person  who  wss  a 
party  to  the  bill.  Formerly  it  was  held 
necessary  to  shew  that  the  notice  came 
from  the  holder.  The  question  is,  whether 
the  defendant  had  what  the  law  calls  notice. 
The  facts  shew  no  notice,  but  merely  that 
the  defendant  had  knowledge  of  the  dis- 
honour. There  is  neither  direct  evidence 
nor  implication  here  that  the  defendant  had 
a  notice,  with  the  proper  requisites.  Notice 
means  something  more  than  knowledge — 
Tindal  v.  Brown  (4).  In  Solarte  v.  Pal- 
mer, Tindal,  C.J.  says,  that  noUce  should 
appear  in  express  terms  or  by  necessary 
implication.  In  Levis  v.  GomptrUt  (5), 
Mr.  Baron  Parke  says,  that  "  necessary  im- 
plication" means  not  natural  necessity,  but 
80  strong  a  probability  that  an  intention 
contrary  to  that  which  is  impnted  cannot 
be  supposed.  The  three  ingpredients  are 
presentment,  non-payment,  and  notice  to 
the  party  that  be  will  be  looked  to.  The 
case  of  Furze  v.  Sharwtod  is  in  fact  k 
strong  authority  in  favour  of  this  rule. 
Where  a  protest  is  necessary,  there  must 
also  be  a  notice  of  protest.  Is  there,  sup- 
posing Pritchard  the  holder  of  the  bill,  and 
entitled  to  give  notice,  enough  in  the  case 
to  shew  that  the  defendant  got  notice  that 
he  would  be  called  upon  ?  Day  does  not 
appear  to  have  authorized  Pritchard  to  give 
the  information  at  all.  The  defendant  heard 
of  the  dishonour  accidentally  only,  and, 
therefore,  this  cannot  be  said  to  be  any 
notice  at  all. 

Cur.  ade.  vull, 

CoLERiDQE,  J,  (the  7th  of  May)  gave 
judgment. — This  was  a  rule  to  set  aside  a 
verdict  for  the  plaintiff  and  to  enter  a  nonsuit. 
The  action  was  by  the  indorsee  against  the 
maker  of  a  bill  of  exchange,  and  the  plea  was 
that  the  defendant  had  no  notice  of  the  dis- 
honour of  the  bUl.  I  am  of  opinion  on  the 
whole  that  the  rule  ought  to  be  made  abso- 
lute, and  that  in  fact  there  was  no  notice.  It 
seems  to  be  universally  held  in  the.  mercan- 
tile world  now-a-days,  that  there  should  be 
notice  express  or  fay  implication  (and  by 

(4)  1  Term  Rep.  169. 

(5)  6  Mee.  &  Wela.  402 ;  s.  c.  9  Law  J.  Rep. 
(N.S.)  Kxcb.  182. 
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dut  I  mean  such  implication  as  Mr.  Baron 
Parke  alluded  to  in  the  case  of  Lewis  v. 
GtmfertM,)  of  three  things,  namely,  pre- 
untmrat,  non-payment,  and  that  the  party 
to  whom  the  notice  is  given  will  be  looked 
to  for  payment.  Mr.  Martin  founded  hia 
argnment  upon  the  allegation  in  the  decla- 
ntion  and  Lord  Denman's  remarks  in  the 
caw  of  Fttrge  t.  Sharwood.  T  confess  I 
do  not  think  there  is  much  in  the  point. 
As  to  the  allegation  in  the  declaration,  I 
tbonght  Mr.  Corrie  gave  a  satisfactory  an- 
swer to  it,  that  whatever  is  necessary  to 
make  a  good  notice  is  indnded  in  the  alle- 
gation. With  regard  to  the  observations 
of  Lord  Denman,  there  seems  at  all  events 
Is  be  a  distinction  between  notice  from  the 
liolder  and  from  a  party  who  is  not  the 
bolder  of  the  bill.  It  may  be,  that  when  a 
tiriid  party  makes  a  statement  of  the  dis- 
bononr  of  a  bill,  it  may  not  convey  to  the 
party  to  whom  it  is  given  notice  that  he 
vili  be  looked  to  for  payment,  but  that 
«ben  the  notice  is  given  by  the  actual 
boUer,  it  mast  mean  that  he  will  look  to 
tbe  party  receiving  that  notice  for  payment. 
The  notice  in  this  case  being  only  verbal,  it 
is  Bore  difficult  for  a  coort  of  review  to  give 
ao  opinion  as  to  its  import  than  in  the  case 
of  a  written  notice.— [His  Lordship  here 
Kcapitttlated  the  evidence.] — There  was  no 
cri^nce  what  Day's  business  was.  I  do 
■ot  think  it  can  be  taken  that  a  foreman 
l&e  Pritdiard  is  a  person  having  authority 
to  give  notice  concerning  bills  of  exchange. 
If  reliance  is  to  be  placed  on  the  notice 
given  by  Pritchard  alone,  I  do  not  think  it 
is  suffioent,  and  I  do  not  think  that  Day's 
evidence  of  vrhat  occurred  on  the  Sunday 
mries  this  matter  further.  It  seems  to  me, 
tkiefare,  upon  the  whole,  that  there  was 
not  sach  a  notice  of  dishonour  as  to  satisfy 
tbe  requintions  of  law. 

Rule  absolute. 


} 


BARaiSOM  r.  TURNER. 


1M7. 
Apiil  1»,  30. 

Set-off — Evidence — Attorney — Delivery 
oftigned  Bill. 

The  defendant  under  a  plea  of  »et-off  put 
n  an  aeeoumt  rendered  to  him  by  plaintiff  by 
Mie/i  Me  charged  himself  with  items  due  to  de- 
ft^dant.  On  the  other  side  of  the  account  were 


items  due  to  plaintiff  for  costs  as  an  attorney, 
but  for  which  no  signed  bill  was  proved  to 
have  been  delivered,  and  which  left  a  balance 
due  to  plaintiff: — Held,  that  the  plaintiff 
teas  entitled  to  avail  himself  of  the  amount 
of  the  bill  of  costs,  as  the  non-delivery  of  a 
signed  bill  did  not  extinguish  the  debt,  but 
only  prevented  an  action  being  brought  to 
recover  it. 

Assumpsit  on  two  bills  of  exchange  for 
HOl.  each,  with  the  common  counts. 

Eighth  plea,  as  to  73/.  \9s.  6d.  parcel,  &c. 
that  the  action  was  brought  to  recover  fees, 
&c.  due  to  the  plaintiff  for  work  and  labour, 
&c.  done  by  him  as  attorney  for  the  defen- 
dant, and  that  no  signed  bill  had  been  de- 
livered by  the  plaintiff  a  month  before  action. 

Tenth  plea,  a  set-off  to  the  whole  decla- 
ration. 

Replication  to  the  eighth  plea,  that  a 
signed  bill  was  delivered  more  than  a  month 
before  action ;  to  the  tenth  plea,  that  the 
plaintiff  was  not  nor  is  indebted  modo  et 
formd.     Issues  thereon. 

At  the  trial,  at  the  Middlesex  Sittings, 
after  Hilary  term,  1847,  before  Erie,  J.,  it 
appeared  that  there  had  been  several  money 
transactions  between  the  plaintiff  and  defen- 
dant, and  in  support  of  the  plea  of  set-off 
the  defendant  put  in  an  account  rendered  to 
him  by  the  plaintiff,  which  included  the 
amount  of  the  costs  due  to  the  plaintiff^ 
of  which  no  signed  bill  was  proved  to  have 
been  delivered.  Widiout  Utis  item  there 
was  a  balance  of  202.  due  to  the  defendant 
on  this  account ;  but  if  the  item  for  costs  were 
included,  there  was  5Sl.  due  to  the  plaintiff. 

The  learned  Judge  held  that  the  defendant 
having  put  in  this  account  must  be  taken 
to  have  put  in  both  sides  of  it,  and  that  he 
could  not  leave  out  of  consideration  the 
amount  of  the  bill  of  costs,  upon  the  ground 
that  the  plaintiff  was  not  entitled  to  recover 
it.  The  plaintiff  had  a  verdict  upon  the 
issue  raised  upon  the  plea  of  set-off,  and  the 
defendant  on  the  eighth  issue. 

Lush  moved  for  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  there  should 
not  be  a  new  trial  for  misdirection  on  the 
first  jssue. — The  bill  of  costs  was  disposed 
of  by  the  finding  on  the  eighth  plea. 

[Erle,  J. — I  dealt  with  it  as  if  the  plea 
of  set-off  had  been  the  only  plea  on  the 
record.] 
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All  the  items  of  the  account  in  which  the 
plaintiff  debits  himself  are  clearly  evidence 
against  him  under  this  plea — Rose  t.  Savory 

0). 

[Loan  Denman,  C.  J.— That  was  an 
illegal  contract.  Is  there  no  case  more  in 
point?] 

The  principle  of  that  case,  it  is  sobmitted, 
applies  here.  No  question  was  put  to  the 
jury  as  to  whether  the  defendant  had  ever 
agreed  that  these  costs  should  be  set  off 
against  him.  Randle  t.  Blackburn  (2)  does 
not  apply,  for  independently  of  the  finding 
under  Ihe  eighth  plea,  it  was  proved  that 
the  plaintiff  had  no  right  to  recover  these 
costs,  and  therefore  that  he  could  not  set 
them  oS. 

Cur.  adv.  vull. 

Lord  Dbnkan,  C.J.  now  delivered  judg> 
ment. — In  this  case  the  defendant,  under  his 
plea  of  set-off,  put  in  evidence  an  account 
rendered  to  him  by  the  plaintiff  by  which 
the  latter  charged  himself  with  some  sums 
due  to  the  defendant.  It  appeared  that  on 
the  other  ride  of  the  account  the  plaintiff 
discharged  himself  by  items  due  for  his  bill 
of  costs  as  an  attorney.  But  it  was  objected 
that  he  could  not  avail  himself  of  those  items 
as  no  signed  bill  had  been  delivered  by  him 
pursuant  to  the  statute.  We  think  this 
objection  ought  not  to  succeed,  as  the  non- 
delivery by  an  attorney  of  a  signed  bill  of 
costs  does  not  prevent  the  debt  from 
attaching,  but  only  operates  to  prevent  an 
action  being  brought  to  recover  it. 

Rule  refuted. 


■"'.} 


DOK  d.  PENNINGTON  AND  OTHEB8 
V.  BARBELL  AND  ANOTHER. 


May  6. 

Practice — Fi.  Fa. — Ejectment — Consent 
rule—1  Sf  2  Viet.  c.  110.  s.  18. 

In  tjeetment  there  was  a  verdict  for  the 
defendant,  and  an  allocatur  given  for  the  costs 
under  the  consent  rule,  which  ordered  that 
if  a  verdict  should  be  given  for  the  defendant 
the  lessors  of  the  plaintiff  should  pay  to  the 
defendant  costs  to  he  adjudged.  A  &.  &. 
iuued  pursuant  to  1  4*  2  Fiet.  e.  110.  s.  18. 
was  held  to  be  regular. 

(1)  2  Bins.  N.C.  145 ;  s.  e.  4  Uw  J.  Rep.  (h.s.) 
CP.  275* 

(2)  6  Tsant.  245. 


In  this  case  the  parties  entered  into 
the  common  consent  rule,  containing  the 
clause,  "  that  if  upon  the  trial  of  the  said 
issue  a  verdict  shall  be  given  for  the  defen- 
dants, or  it  shall  happen  that  the  plaintiff 
shall  not  further  prosecute  his  said  writ  for 
any  other  cause  than  for  not  confessing 
lease,  entry,  ouster,  and  such  possession  as 
aforesaid,  then  the  lessors  of  the  plaintiff 
shall  pay  to  the  defendants  costs  in  that 
case  to  be  adjudged." 

The  cause  was  tried  and  a  verdict  passed 
for  defendants,  and  ultimately,  on  the  9th 
of  February  1847,  the  defendants'  costs 
were  taxed  on  the  above  consent  rule,  and 
the  Master's  allocator  given  for  41  SI.  IBs,, 
which  on  the  18th  of  the  same  month  were 
demanded  from  one  of  the  lessors  of  the  plain- 
tifis  and  also  from  their  attorney.  A  writ  of 
fi.  fa.  was  sued  out  under  1  &  2  Vict  c.  110. 
s.  18.  to  levy  these  costs,  but  the  ezeoition 
was  delayed  in  consequence  of  the  aUowaaoe 
of  a  writ  of  error.  An  application  was  made 
to  a  Judge  at  chambers  to  set  aside  the 
fi.  fa.  for  irregularity,  on  the  ground  that 
there  was  no  su£5cient  judgment  rule,  or 
foundation  for  it.  This  was  referred  to  the 
Court,  and  a  rule  to  the  same  effect  having 
been  obtained,— 

WdUinger  nowshewed  cause. — Thefi.fa. 
issued  properly.     /one«  v.  WiUiamt{\)  is 
in  point.    Parke,  B.  there  was  of  opinion 
that  the  1  &  2  Vict.  c.  110.  s.  18.  applies 
to  costs  ordered  by  the  Court  to  be  piad 
where   the  obligation  to  pay  the  money 
appears  on  the  face  of  the  rule.     "Witk 
respect  to  costs,  it  is  enough  if  they  stre 
ascertained  by  the  o£Bcer  of  the  court,  smd 
it  is  not  necessary  that  there  should    be 
any  order  to  pay  after  they  are  taxed  by 
the  officer."    Hawkins  v.  Benton  (2)  az^ 
Doe  d.  Steer  v.  Bradley  (3)  were  cases  of 
attachment,  and  in  the  latter  there  was  no 
service  of  Uie  allocatur  on  the  lessor  of  the 
plaintiff.     In  Jones  v.  WilUams  the  money 
was  due  under  an  award,  and  the  Co«irt 
held,  that  though  the  agreement  to  refer 
was  made  a  rule  of  court,  yet  the    sta- 
tute did  not  authorize  issuing  execatioo, 
the  money  payable  not  being  specified  in 

(I)  8  Mee.  &  Wdi.  349 ;  a.  e.  10  Uw  J.  Rep. 

(N.8.)  Ezeh.  2S3. 

(3)  2  Dowl.  &  L.  465 ;  s.  c.  14  Uw  J.  R«p. 
(W.S.)  Q.B.  177. 

(3)  1  Dowl.  (M.S.)  289. 
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thende.  tfod^son  v.  Pater*M(4)  expressly 
deeidet  tliat  execution  may  issue  upon  an 
allocatur  made  pursuant  to  a  rule  of  court 

The  Court  then  called  upon 

Hwrhtvu,  in  support  of  the  rule. — The 
objection  here  is,  that  the  order  for  payment 
sf  costs  is  only  contingent  and  not  absolute. 
By  the  consent  rule  the  costs  only  become 
payable  in  certain  events,  and  the  principle 
hud  down  in  Jones  v.  fVilliatiu  is  decisive 
of  the  present  case ;  and  the  instance  of 
mooey  payable  under  an  award,  made  pur- 
toant  to  a  rule  of  court,  and  which  may  or 
atay  not  ultimately  become  payable  at  all, 
ii  dearly  analogous.  Under  R^.  Oen. 
Hilary  term,  4yWill.  4.  s.  20,  the  cosU  pay- 
able by  a  defendant  might  exceed  the  costs 
p^ble  to  him  under  the  consent  rule,  and 
10,  although  the  verdict  passed  for  defen- 
duts,  they  would  not  ultimately  be  entitled 
to  any  costs  at  all.   He  also  referred  to  Doe 

LoxD  Dkniian,  C.J. — I  think  this  writ 
k  qute  right.  Jones  v.  JVilliaint  is  pro* 
periy  distinguished  from  the  present  case. 
Tbe  consent  rule  gives  the  costs  to  he  taxed 
bj  the  Master,  and  when^  those  costs  are 
taxed  and  ascertained  by  him,  the  rule 
beeomes  an  absolute  order  to  pay  them. 

Pattoon,  J.^There  is  a  great  difference 
betveen  a  case  like  the  present  and  an 
award.  In  tbe  latter  no  money  is  payable 
under  the  rule  of  court  itself,  for  it  is  only 
the  rabmission  which  is  made  a  rule  of 
court,  but  the  money  is  payable  under  the 
award.  Here,  on  the  contrary,  the  consent 
rule  itself  directs  payment  of  the  costs. 

WioHTMAN,  J.  concurred. 

BuE,  J. — The  only  contingency  here 
depends  on  a  fact  within  the  judicial  know- 
ledge of  the  Court,  namely,  which  way  the 
verdict  was  given,  and  when  that  is  ascer- 
tataed  the  rule  to  pay  becomes  absolute. 

Rule  discharged. 

(4>  4  Man.  8c  Or.  888  ;  s.  e.  11  Uw  J.  lUp. 
(■A)  CP.  289. 
(S)  7  JoriM,  816. 


1847. 
April  15 


} 


DOB    d.    WILLIAM     GROVES 
TH0IIA8  OR0VE3. 


Hew  SsBits,  XVI.-Q.B. 


Ejectment — Adverse  Possession — Statute 
of  Limitations— 3  8;  4  Will.  4.  c.  it.— Act 
in  Pais — Estoppel — Tenancy  at  Will. 

W.  H.  died  intestate  in  1798,  seised  of  a 
house  and  land,  leaving  a  widou  and  an 
only  son  (hy  her)  J.  H, fifteen  yearsold.  The 
widow  continued  to  reside  on  the  property, 
and  about  a  year  after  the  death  of  W.  //, 
married  the  defendant,  and  resided  with 
him  on  the  premises,  J.  H,  alto  remaining 
with  them  till  1805,  when  he  went  away, 
hut  occasionally  returned  for  about  a  fort- 
night at  a  time  till  1842. 

About  that  time  the  defendant  applied  to 
the  lessor  of  the  plaintiff  to  advance  100/.  on 
mortgage  of  the  property,  and  on  that  occa- 
sion the  title-deeds  being  produced,  the  soli- 
citor stated  that  it  was  necessary  that  J.  H, 
Jbeing  the  heir-at-law  of  W.  H,  should  exe- 
cute the  conveyance.  The  defendant  ac- 
cordingly brought  J.  H,  who  executed  the 
mortgage  and  signed  the  receipt  for  the  1 00/., 
which  was  received  by  the  defendant: — 
Held,  that  a  jury  might  well  presume,  on 
this  state  of  facts,  that  the  defendant  was 
tenant  at  will  to  J.  H,  and  that  the  defendant, 
by  his  conduct,  had  waived  all  right  to  set 
up  the  Statute  of  Limitations,  3^4  Will.  4. 
c.  27,  to  defeat  the  right  of  entry  of  J.  H. 

Ejectment  for  a  dwdling-house  and  pre- 
mises in  Cheshire. 

At  the  trial,  before  Williams,  J.,  at  the 
Spring  Assizes,  1846,  it  appeared  that  the 
premises  in  question  were  conveyed  to  Wil- 
liam Hart,  by  indentures  of  lease  and  re- 
lease of  the  21st  and  22nd  of  April  1783, 
upon  which  William  Hart  went  to  live  in 
the  house,  and  carried  on  the  business  of 
blacksmith,  as  well  as  that  of  a  grocer,  until 
his  death  in  January  1798.  He  left  a  widow 
and  an  only  son,  John  Hart,  who  at  the 
time  of  his  father's  death  was  fifteen  years 
of  age.  The  widow  took  possession  of  the 
stock  and  furniture,  and  took  out  adminis- 
tration to  her  husband's  effects  in  May 
1798,  and  continued  to  reside  on  the  pre- 
mises with  her  son,  and  to  carry  on  the 
business  until  December  1798,  when  she 
married  the  defendant,  who,  after  the  mar- 
riage, resided  in  the  house  in  question,  and 
continued  the  grocery  business.  The  licence 
2Q 
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was  taken  out  in  his  name,  and  he  also 
received  the  rents  of  the  remainder  of  the 
property. 

John  Hart  continued  to  live  with  his 
mother  and  step-father  till  1805,  when  he 
left  them,  but  occasionally  between  that 
time  and  1841  resided  for  about  a  fortnight 
at  a  time  in  the  dwelling-house  as  part  of 
the  family.  No  dower  was  assigned  to  the 
widow. 

She  died  the  30th  of  August  1841. 

In  August  1842  the  defendant  applied 
to  William  Groves,  the  lessor  of  the  plain- 
tiff, for  a  loan  of  money,  1 002.  on  the  mort- 
gage of  the  property ;  and  being  in  possession 
of  the  conveyance  of  1 783,  called  with  the 
lessor  of  the  plaintiff  at  the  office  of  a  soli- 
citor at  Chester,  who  inquired  whether  W. 
Hart  had  left  any  children,  and  on  being 
told  that  he  had  left  a  son  John  Hart,  the 
solicitor  told  the  defendant  that  John  Hart 
was  heir-at-law  of  his  father,  and  must  be 
a  party  to  the  mortgage.  The  defendant 
said  John  Hart  would  execute  the  mort- 
gage, and  gave  directions  that  it  should  be 
prepared. 

A  mortgage  in  the  usual  form  was  pre- 
pared, reciting  the  seisin  in  fee  of  John  Hart, 
and  containing  a  grant  by  John  Hart  to  the 
lessor  of  the  plaintiff  of  the  premises  in  the 
declaration  mentioned,  in  consideration  of 
100/,  paid  by  the  lessor  of  the  plaintiff  to 
John  Hart,  with  proviso  for  redemption. 
This  was  dated  the  5th  of  September  1842, 
and  was  on  that  day  executed  by  John  Hart 
in  the  presence  of  the  lessor  of  the  plaintiff, 
the  defendant,  and  the  attorney.  The  cove- 
nants were  all  in  the  name  of  John  Hart,  and 
he  signed  the  receipt  for  the  100/.,  which, 
however,  was  received  by  the  defendant.  It 
was  objected,  on  the  part  of  the  defendant, 
that  in  the  absence  of  any  acknowledgment 
by  him  in  writing,  under  the  statute  3  &  4 
Will.  4.  c.  27.  s.  14,  of  the  title  of  John 
Hart,  the  right  of  entry  of  John  Hart  and 
those  claiming  under  him  was  barred  by 
that  statute. 

For  the  lessor  of  the  plaintiff,  it  was  in- 
sisted that  either  the  defendant  was  tenant 
at  will  to  John  Hart,  or  that  if  there  was  an 
adverse  possession  it  was  that  of  the  widow, 
and  that  John  Hart  was  her  heir-at-law. 

The  jury,  under  the  direction  of  the 
learned  Judge,  returned  a  verdict  for  the 
lessor  of  the  plaintiff,  leave  being  reserved 


to  the  defendant  to  move  to  enter  a  nonsuit  t 
and  it  was  agreed  that  the  Court  should  be 
at  liberty  to  draw  such  inferences  from  the 
above  facts  as  they  should  think  the  jury 
would  have  drawn. 

Sir  J.  Jervis  (Attorney  General)  and 
Cole  shewed  cause. — First,  there  was  no 
adverse  possession  against  John  Hart;  he 
being  more  than  fourteen  years  old  when 
his  father  died  and  the  widow  entered, 
there  was  no  guardianship  in  socage,  and 
the  widow  would  therefore  be  in  in  her  own 
right,  and  John  Hart  is  her  heir-at-law^ 
Doe  d.  Bennett  v.  Long  (I),  Doe  d.  Roffey 
v.  Harbroic  (2) ;  orthe  widow  having  a  right 
to  dower  in  respect  of  this  estate,  she  might 
hold  it  till  her  dower  was  assiyed — 9  Hen.S. 

c.  7,  which  might  be  done  by  the  infant — 
Com.  Dig.  tit.  '  Enfant,'  B,  6,  1  Roll.  Ahr. 
137.  Co.  Litt.  35,  a,  Ooodiille  d.  Newman 
v.  Newman  (3),  Doe  d.  Hickman  v.  Hazel- 
wood  {4).  Lastly,  whatever  the  state  of 
the  title  may  be,  the  defendant  cannot  set 
up  any  title  in  himself:  he  brings  the  heir- 
at-law  of  Hart  to  execute  the  deed,  in  which 
he  is  described  as  seised  in  fee  of  the  pro- 
perty, which  is  also  recited  to  be  in  the 
defendant's  possession,  as  tenant  to  Hart. 
The  rule  is  laid  down  in  Pickard  v.  Seart 
(5),  that  where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to 
alter  his  own  previous  position,  the  formet 
is  concluded  from  averring  as  against  the 
latter  a  different  state  of  things  as  existing 
at  the  same  time :  and  that  rule  is  recogpiized 
in  Gregg  v.  }Vells{6).  John  Hart  could 
not  not   say  that  he  had   no  title  —  Doe 

d.  Ogle  V.  yickera  (7) ;  and  the  defendant 
cannot  set  up  tliat  John  Hart  had  no  title, 
and  by  that  means  keep  the  land  and  the 
money. 

W.  H.  Watson  and  Wehhy,  conUa. — The 
plaintiff  can  only  recover  on  the  strength 
of  his  own  title,  and  he  must  make  out  a 

(1)  9  Car.  &  Pay.  773. 

(2)  3  Ad.  &  El.  67. 

(3)  3  Wils.  516,519. 

(4)  1  Nev.  &Per.352;  s.cOUwJ.  Rep.fuji.) 
K.B.  96. 

(5)  6  Ad.  &  El.  469. 

(6)  10  Ibid.  90;  s.c.  8  Law  J.Kep.  (r.s.)  Q.B. 
193. 

(7)  4  IbiJ.  782  ;  S.C.  6  Law  J.  Uep.  (n.s.)  K.B. 
266. 
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possession  within  twenty   years  either  in 
biniself  or  in  some  one  through  whom  be 
diinu.    Admitting  John  Hart's  title,  and 
ik  fact  of  the  conveyance,  still  as  there  was 
no  possetsion  within  twenty  years,  that  title 
is  baned.    In  1 798,  the  period  of  his  mar- 
mge,  the  defendant  did  all  acts  that  shew 
title;  lie  put  his  name  on  the  door,  and 
tooi^out  the  licence.    The  doctrine  of  non> 
idverse  possession  is  put  an  end  to  by  3  &  4 
WE4.C27.8. 2.— C«/feyv.Z)oed.  Jayter- 
«m(8),  Nepean  v.  Doed.  Knight{9).  Doed. 
Rogey  V.  Harbrow  was  a  very  different  case. 
Tiiete  the  wife  survived ;  and  the  question 
Us,  whether  her  possession  was  adverse  to 
lierson.    That  case  also  was  before  the 
statute  3  &  4  Will.  4.  c.  27.     It  is  a  fallacy 
to  say,  that  the  widow  had  a  right  to  remain 
mtil  her  dower  was  assigned.     She  may, 
indeed,  remain  for  forty  days,  and  if  her 
dover  is  not  assigned  in  that  period,  she 
nay  bring  a  writ  of  right  of  dower.    Lastly, 
it  is  said  that  the  defendant,  by  reason  of 
liis  standing  by  and  not  insisting  on  any 
title  in  himself,  and  indeed  calling  in  John 
Hart  as  the  person  seised  in  fee  to  execute 
tlie  deed,  is  estopped  from  relying  on  his 
ovn  title  by  possession.     But  to  give  this 
effect  to  the  conduct  of  the  defendant  would 
Ik  to  introduce  a  new  provision  into  the 
statute,  which,  by  section  14,  provides  that 
nothmg  short  of  an  acknowledgment  in 
writing  shall  do  away  with  the  effect  of 
adverse  possession.     Pichard  v.  Sears  was 
a  ease  in  which  the  subject-matter  of  the 
action  were  personalty  and  goods  and  chat- 
tels.   It  is  true  that  the  deed  recites  the 
seisin  of  John  Hart,  and  the  tenancy  of  the 
defendant;    but   the  question  is,   whether 
there  has  been  any  perception  of  the  rents 
and  profits  within  twenty  years. 

[Patteson,  J. — May  it  not  be  said  that 
the  admission  of  the  defendant  of  the  title 
of  John  Hart  amounted  to  an  admission 
that  he  (the  defendant)  was  tenant  at  will 
to  John  Hart?  Suppose  the  defendant  had 
said  so?] 

LoiD  Denmak,  C.J. — We  are  to  say 
what  the  jury  might  fairly  presume  from 
the  facts  stated ;  and  I  think  that  the  jury 

(S)  11  Ad.  &E.  1015;  S.C.  9  Law  J.  Ren.  (n.s.) 
QB.2SS. 

(9)  2  Mee.  Si  Wela.  894 ;  e.  c.  7  Law  J.  Re]>.  (n.s.) 
£xcfa.33S. 


ought  to  presume  that  this  party  was  tenant 
at  will  to  his  son-in-law.  There  is  good 
evidence  of  this,  otherwise  we  must  convict 
the  parties  of  gross  fraud.  When  it  is  said 
there  is  no  estate  by  estoppel,  the  answer 
is,  that  estoppel  gives  no  interest  in  any 
case.  If  this  man  had  said,  I  am  your 
tenant,  that  would  have  been  sufficient  ;— 
when  he  allows  the  other  party  to  advance 
money  and  puts  it  into  his  own  pocket  on 
that  supposition,  it  is  quite  as  strong  as  any 
admission  that  could  be  made. 

Patteson,  J. — The  jury  might  have 
presumed  a  tenancy  at  will.  I  do  not  say 
a  man  standing  by  and  allowing  another  to 
convey  the  legal  estate  passes  the  estate  by 
doing  so.  Here  the  defendant  never  had  any 
estate  except  by  the  Statute  of  Limitations, 
which  he  might  waive,  and  the  jury  would 
be  quite  justified  in  finding  him  tenant  at 
will. 

WiGHTMAN,  J. — The  only  point  is,  whe- 
ther we  may  assume  he  was  tenant  at  will ; 
and  I  think  we  may  do  so. 

Eble,  J. — The  question  is,  whether  the 
estate  of  the  heir-at-law  was  extinguished 
by  the  acts  in  pais  relied  upon,  and  which 
were  for  the  consideration  of  the  jury,  there 
being  a  recognition  of  the  title  of  the  heir-at- 
law.  Are  tiiere,  then,  any  other  facts  which 
can  prevent  your  acquiring  theestate?  There 
is  the  fact  that  the  real  owner  came  from  time 
to  time  and  resided  with  you.  If  so,  the  right 
of  the  heir-at-law  will  not  be  barred  by  the 
possession  of  the  other  party.  If  I  had 
been  upon  the  jury  I  should  have  pre- 
sumed a  tenancy  at  will  in  the  defendant. 

Rule  discharged. 


1817.  \  THE  QUEEN  V.  THE  INIIABIT- 
April  28.  J  ANTS  OF  LANDKEY. 

Poor  Law — Appeal — Order  of  Sessions, 
Conclusiveness  of — Special  Entry, 

After  an  appeal  against  an  order  of  re- 
moval had  been  entered  and  respited,  the 
respondents,  on  the  22nd  of  March,  gave 
notice  to  the  appellants  that  they  abandoned 
the  order,  and  intended  to  appear  at  the 
next  Quarter  Sessions  only  for  the  purpose 
of  quashing  it,  and  obtaining  a  special  entry 
"  that  such  order  was  quashed  not  upon  the 
merits,"  and  also  undertook  and  offered  to 
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pay  all  costs  incurred  up  to  the  time  of  the 
service  of  the  notice.  At  the  Sessions,  held 
on  the  %th  of  April,  the  application  for  such 
special  entry  was  opposed  by  the  appellants, 
and  the  entry  made  was,  "  Order  quashed 
without  any  special  entry,  at  the  Court  has 
no  evidence  before  them  to  enable  them  to 
make  such  special  entry." 

On  appeal  against  a  subsequent  order, 
made  on  examinations  setting  forth  the  same 
facts  as  those  on  which  the  former  order  was 
made,  and  no  other, — Held,  that  the  former 
order  was  not  conclusive  as  to  the  settlement, 
but  that  evidence  was  admissible  to  shew 
that  the  former  order  had  not  been  quashed 
on  the  merits. 

[For  the  report  of  tbe  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  81.] 


24;  V 

8.  3 


MUNDEN  «.   THE   DUKE  OF 
BRUNSWICK. 


1847. 

April  24; 
May  8. 

Jurisdiction,  Plea  to.  Requisites  of — Sove- 
reign Prince. 

To  an  action  on  a  deed  the  defendant 
pleaded  that  at  the  time  the  deed  was  made 
he  was  a  sovereign  prince,  and  that  the  deed 
was  made  within  his  dominions,  and  that 
from  the  time  of  the  making  thereof  con- 
tinually until  and  at  the  time  of  the  com- 
mencement of  the  suit  the  defendant  had  been 
and  still  was  entitled  to  all  rights  and  privi- 
leges appertaining  to  him  as  such  sovereign 
prince: — Held,  that  the  plea  was  bad  in 
substance,  for  not  distinctly  shewing  that  the 
defendant  was  a  sovereign  at  the  time  of 
action  brought  or  plea  pleaded. 

Debt  on  a  deed,  dated  the  28tb  of  Feb- 
ruary 1829,  by  which  the  defendant  granted 
the  plaintiff  an  annuity  of  200/.  for  her 
life. 

Plea — The  defendant,  in  his  own  person, 
comes  and  says,  that  this  Court  ought  not  to 
take  cognizance  of  this  action,  because  he 
says  that  at  the  time  of  making  thb  said  deed 
the  defendant  was  a  sovereign  prince,  that 
is  to*8ay,  the  reigning  sovereign  duke  of  the 
duchy  of  Brunswick  and  Luneberg,  and  that 
the  said  deed  was  made  by  him  within  his 
said  dominions,  that  is  to  say,  within  the 


said  duchy  of  Brunswick  and  Luneberg; 
and  that  from  the  time  of  the  making  there- 
of, continually,  until  and  at  the  time  of  the 
commencement  of  this  suit,  the  defendant 
has  been  and  still  is  justly  entitled  to  all 
Uie  rights,  prerogatives,  and  privileges  ap- 
pertaining to  him  as  the  Duke  of  Brunswick 
and  Luneberg,  and  that  by  reason  of  the 
premises  he  ought  not  to  be  compelled, 
against  hia  will,  to  answer  to  any  action  for 
the  cause  a&resaid,  before  any  Justice  or 
minister  of  the  Queen  of  this  kingdom  ot 
other  Judge  whomsoerer  or  any  Coort 
whatsoever,  and  this  he  is  ready  to  \enfj ; 
wherefore  he  prays  judgment  if  the  Court 
here  ought  to  take  cognizance  of  this 
action. 

Replication,  that  by  reason  of  anything 
by  the  defendant  in  his  plea  allied  tbu 
Court  ou^t  not  to  be  barred  from  taking 
cognizance  of  the  aforesaid  action,  because 
the  said  contract  was  made  by  the  defendant, 
and  the  said  debt  accrued  from  the  d^n- 
dant  to  the  plaintiff,  not  for,  or  in  respect 
of,  or  concerning  any  matter  or  thing  ap- 
pertaining  to   Sie   state,  govemment,  or 
policy  of  the  said  duchy  of  Brunswick  and 
Luneberg,  but  the  said  debt  was  and  is  a 
private  debt,  owing  fiom  the  defisndant,  in 
his  private  and  personal  edacity,  to  the 
plaintiff;   and  that  after  the  making  of  the 
said  deed,  and  before  the  accruing  of  the 
said  debt,   to  wit,  on  &c.,  the   defendant 
quitted  the  dominions  and  territory  of  th* 
said  duchy,  and  became  and  at  the  time  of 
the  accruing  of  the  said  debt  was  and  rtill 
is  resident  and  domiciled  within  the  king- 
dom of  England  and  the  jurisdiction  of  this 
court,  not  as  a  sovereign  prince,  bat  as  a 
private  individual,  and  became  and  was  and 
still  is  under  the  protection  of,  and  subject 
to,  the  laws  and  govemment  of  this  reidm, 
owing  allegiance  to  our  Sovereign  Lady 
the  Queen.     And  this,  &c.     Wherefore  aba 
prays  judgment  that  the  Court  may  have 
and  take  cognieance  of  her  aforesaid  action. 

Demurrer  to  the  replication,  assigning  for 
causes,  that  it  does  not  traverse  any  mattm 
alleged  in  the  said  plea,  nor  any  matter 
necessarily  implied  therein;  also,  that  if 
the  allegation  therein,  that  the  defendant  is 
resident  and  domiciled  within  the  kingdom 
of  England  and  the  jurisdiction  of  this 
court,  not  as  a  sovereign  prince,  bat  as  a 
private  individual,  be  intended  as  a  denial 
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oftiwaTennent  in  the  plea  that  the  defen- 
dant is  entitled  to  all  the  rights,  prerogar 
tites,  and  privileges  appertaining  to  him  aa 
tiw  Dnke  of  Brunswick  and  Luneberg,  it  is 
an  informal  and  ai^mentative  denial  there- 
of; also,  the  said  replication  is  not  sufficient, 
bj  way  of  confession  and  avoidance,  inas- 
mncb  88  it  admits  that  at  the  time  of  making 
the  laid  deed  the  defendant  was  a  sovereign 
prinee,  andit  does  not  aver  that  the  same  was 
not  made  by  him  in  that  character,  or  that  it 
was  not  a  sovereign  act  and  grant,  or  that 
the  tame  was  not  made  and  granted  by  him 
in  his  sovereign  character,  or  that  it  was  not 
*  aoverdgn  act  and  grant,  or  that  the  same 
was  not  made  and  granted  by  him  in  his 
soToeign  character;   also  that  the  aver- 
ment that  "  the  said  contract  was  made  by 
the  defieodant,  and  the  said  debt  accrued 
bom  the  defen^bnt  to  the  plaintiff  not  for 
or  in  respect  of  or  concerning  any  matter 
or  thing  appertaining  to  the  state,  govern- 
ment, or  policy  of  tbe  said  duchy  of  finus- 
wick  and  Lnneberg,"  is  ambiguous,  uncer- 
tain, and  insofSdait ;  and  if  by  the  word 
"contract"  be  intended  the   deed  in  the 
dedamtioD  mentioned,  the  plaintiff  ought, 
•cnnding  to  the  mles  of  pleading,  to  have 
so  des%mUed  it ;   and  it  is  conmstent  with 
At  whole  of  the  said  allegation  that  the 
■id  deed  was  a  sovereign  act  and  grant; 
ud  the  allegation  that  the  said  debt  was 
and  is  a  private  debt  is  a  mere  inference  of 
law ;  also  that  the  replication  is  so  inform- 
lUy  end  insufficiently  &amed,  that  no  tra- 
verse ean  be  taken  thereon,  &c. 
Jdnder  in  demnrrer. 

The  plaintiff's  points  for  argument  were, 
that  the  replication  was  sufiScient,  and  that 
the  defendant's  plea  was  insufficient  on, 
amongst  others,  the  foUowing  groiuids:— 
£nt,  because  it  does  not  shew  Uiat  tiie  de- 
fendant, at  the  dme  of  pleading  it,  was  a 
sovereign  prince;  second,  that  it  does 
not  shew  that  the  plaintiff  has  any  other 
means  of  redress  dian  hex  present  suit; 
diird,  that  it  does  not  shew  that  the  deed 
declared  on  was  made  by  the  defendant  in 
his  character  of  a  sovereign  prince. 

The  defendant's  points  were  that  tbe  pica 
WM  good,  as  it  did  shew  sufficiently  (upon 
gnaaal  demuner,)  that  tbe  defendant  was, 
at  the  time  of  pleading,  a  sovereign  prince ; 
second,  th^  it  is  immaterial  whether  the 
iJamtiffhaa  or  has  not  any  other  means  of 


redress ;  third,  that  the  all^^ions  in  the 
plea  must  (if  necessary)  be  token  (in  the 
absence  of  a  special  demurrer)  as  involving 
an  assertion  tiiat  the  deed  was  made  by  the 
defendant  in  his  sovereign  character,  but 
that  if  not,  the  defendant  is  exempt  from 
the  jurisdiction  of  this  Court,  until  it  be 
shewn  by  the  replication  that  he  was  liable  to 
be  sued  upon  the  deed  in  his  own  dominions. 

The  plaintiff's  points  for  argument  on 
Ae  replkation  were — first,  that  the  matter 
of  it  is  properly  the  subject  of  a  special 
demurrer  to  the  plea,  and  that  it  is  in  sub- 
stance a  traverse  of  the  plea,  and  ought, 
therefore,  to  have  conclndeid  to  the  counby ; 
second,  that  it  does  not  traverse  otherwise 
than  argumentatively  that  the  defendant 
was  and  is  a  sovereign  prince ;  third,  nor 
aver  that  the  grant  was  not  a  sovereign  act; 
fourth,  nor  that  the  defendant  was  liable  to 
be  sued  upon  it  in  his  own  dominions. 

Lush,  in  support  of  the  demurrer. — ^A 
sovereign  prince  is  not  liable  to  be  sued 
here  for  any  act  done  by  him  in  his  own 
dominions.  If  the  bond  had  been  made 
here,  the  question  would  have  been  different: 
but  it  is  distinctly  alleged  that  the  defen- 
dant was  a  sovereign  prince ;  the  presump- 
tion therefore  is,  ^at  the  act  was  done  by 
him  in  that  character,  and  the  concluding  part 
of  the  plea  is  not  traversed.  In  The  Duke 
of  Brutuwieh  v.  the  King  of  Hanover  {!), 
tida  question  was  discussed ;  and  it  is  clear, 
at  all  events,  from  that  case,  that  it  is  for 
the  plaintiff  to  make  out  that  the  act  in 
respect  of  which  the  action  was  brought, 
was  done  by  the  defendant  in  the  character 
of  a  subject.  Primd  facie,  also,  a  foreign 
prince  is  not  amenable  to  the  laws  of  this 
country — Melon  v.  the  Duke  of  FUzjamee 
(2).  The  plea  is,  therefore,  good,  and  the 
replication  ill,  for  not  shewing  any  matter 
to  deprive  the  defendant  of  his  privilege. 

Bovill,  contrL — The  replication  has  been 
framed  with  reference  to  the  case  of  The 
Duke  of  Brunsteick  v.  the  King  of  Hanover, 
which  is  now  relied  on  by  the  defendant, 
and  it  brings  the  case  within  the  ex- 
ception which  is  there  laid  down.  The 
declaration  and  replication  distinctly  shew 
this  to  be  a  private  debt,  and  not  a  matter 
or  act  of  state.     The  plea  does  not  shew 

(1)6  Dear.  1 ;  s.  c.  13  Law  J.  Rep.  (m.s.)  Cbano. 
107. 
(2)  1  Bos.  &  Pul.  138. 
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that  tlie  defendant  would  not  be  liable  in  bis 
own  country  in  his  character  of  sovereign. 

[WiGHTMAN,  J. — The  difficulty  seems  to 
have  arisen  out  of  his  double  relation.] 

It  may  be  doubted  if  the  defendant  has, 
in  fact,  put  himself  in  a  position  to  raise 
the  question.  The  plea  in  substance  is  a 
plea  in  abatement,  viz.,  that  no  Court  in 
tliis  country  has  jurisdiction  over  the  defen- 
dant. Such  a  plea  is  a  plea  in  bar,  as  it 
does  not  give  a  better  vint  —  Evans  v. 
Stevens  (3).  West  v.  Turner  (4)  is  the 
converse  of  this  case. 

[WiGHTMAN,  J. — The  prayer  of  the  plea 
is,  "  si  curia  cognoscere  velit,"  not  "  ut  billa 
cassetur :"  it  may  be  that  a  better  writ  can- 
not be  given.] 

At  all  events,  the  plea  is  bad  for  not 
shewing  that  the  defendant  is  a  sovereign 
prince  at  the  present  time.  It  is  true  that 
it  is  said  that  he  was  a  sovereign  at  the 
time  of  the  contract,  but  there  is  no  state- 
ment that,  at  the  commencement  of  the 
suit,  he  was  de  facto  the  Duke  of  Bruns- 
wick. The  Court  cannot  say  what  are  the 
rights  and  privileges  to  which  a  foreign 
prince  is  entitled. 

[Patteson,  J. — The  argument  on  the 
other  side  is,  that  the  defendant  is  not  liable 
for  any  act  which  he  has  done  as  sovereign. 
Are  we  to  assume  that  a  sovereign  cannot 
be  sued  in  his  own  court,  in  any  country  ?] 

The  plea  does  not  state  that  the  contract 
was  innde  in  the  character  of  a  sovereign 
prince. 

Lush,  in  reply. — It  is  immaterial  whe- 
ther the  subject-matter  of  the  suit  was  an 
act  of  state  or  a  private  matter  if  the  act 
was  really  done  in  the  prince's  dominions. 
As  to  the  form  of  the  plea,  it  is  sufficiently 
averred  on  general  demurrer,  that  the  de- 
fendant is  still  a  sovereign  and  entitled  to 
all  the  rights  of  one.  But  suppose  it  had 
appeared  that  his  character  of  sovereign  had 
ceased,  still  he  would  be  privileged  as  to 
this  contract.  The  plea  is,  in  truth,  a  plea 
of  privilege — Hunter  v.  Neck  (6).  It  is 
not  a  plea  in  bar — a  plea  in  bar  must  shew 
that  there  is  no  cause  of  action .  A  sovereign 
prince  is  not  liable  to  be  sued  in  any  court. 

(S)  4  T«nn  Rep.  224. 

(4)  6  Ad.  &  EL  614;  t.  c.  6  Uw  J.  Rep.  (n.s.) 
K.B.  ISS. 

(5)  3  Scott,  N.R.  448;  s.c.  10  Law  J.  Rep.  (n.s.) 
C.P.  297. 


[Patteson,  J.  referred  to  HUl  v.  Bigje 
(6),  Mostt/n  v.  Fabrigas  (7).] 

Cur.  adv.  vuU, 

The  judgment  of  the  Court  was  delivered 
by- 

Lord  Denhan,  C.J. — We  think  that  the 
defendant's  plea  is  bad  for  not  stating  that 
he  was  a  sovereign  at  the  time  of  commenc- 
ing the  suit  or  of  plea  pleaded.     That  he 
was  a  sovereign  prince  when  he  made  the 
contract  is  an  immaterial  fact : — that  he  is 
justly  entitled  to  the  privileges  and  prero- 
gatives belonging  to  that  character  is  merely 
his  opinion  of  his  rights  :  an  opinion  which 
he  might  hold,  though  he  had  formally  ab- 
dicated his  sovereignty,  and  most  probaUy 
would  hold  if  he  had  been  an  usurper  in 
the  temporary  occupation  of  royal  power, 
justly  driven  by  the  legitimate  ruler  from 
the  realm.     If,  indeed,  being  a  sovet^gn 
prince  de  facto,  be  had  in  that  character 
made   such  a  contract  with  the  plaintiff 
and  so  had  not  bound  himself  as  an  indi- 
vidual, that  might,  perhaps,  constitute  a 
good  defence  to  the  action,  not  a  good  plea 
to  the  jurisdiction.     But  sovereign  princes 
may  contract  obligations  in   their  private 
capacity  on  considerations  purely  personaL 
Whether  by  the  laws  of  their  own  country, 
these  might  be  there  enforced,  we  have  no 
means  of  knowing :  there  is  no  presumption 
either  way,  neither  is  there  any  presumption 
that  this  contract  is  an  act  of  state  :   the 
contrary  would  be  more  naturally  inferred 
from  the  nature  of  it.     Without  an  aver* 
ment  to  that  effect,  the  plea  tells  us  nothing 
but  that  the  defendant,  when  for  a  good 
consideration  he  entered  into  a   contract, 
was  a  sovereign  prince.     This  is   clearly 
insufficient. 

Judgment  for  the  pl4UHtiff, 


Bail  Court. 


IL  (JOUKT.  -V 
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OF  SOHEaSETSHI&E. 


April 
May 

Poor  Lam — Order  of  Removal — Notice 
of  Appeal,  Abandonment  of—Alteration. 

An  appeal  against  an  order  of  removal 
was  entered  at  the  Midsummer    Setsions. 

(6)  3Moo.  P.O.  Rep.465. 

(7)  Cowp.  180. 
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Tke  attorney  for  the  apptllants  served  a 
•oltce  on  the  respondents,  in  due  time,  "  to 
nter"  and  try  at  the  Michaelmas  Sessions  ; 
ht  fearieg  that  the  insertion  of  the  words 
"toenter"  might  invalidate  the  notice,  he  took 
it  back  and  erased  those  words,  and  at  the 
ttmeiime  inserted  a  sentence  withdrawing 
At  former  notice,  and  then  caused  the  notice, 
»  altered,  to  be  served  on  the  respondents, 
wUhmt  having  it  signed  afresh  by  the  parish 
cfieers  of  the  appellant  parish .  At  the  trial 
tteie  faets  appeared,  but  the  person  who 
KTed  the  second  notice  not  being  present  to 
fnte  that  it  was  served  in  time,  the  Sessions 
iitmtttd  the  appeal,  on  the  ground  that 
"tie  notice  was  not  sufficiently  proved^': — 
Held,  that  the  insertion  of  the  words  "  to 
t*ter"  did  not  vitiate  the  first  notice;  that  the 
aberaiions  made  by  the  attorney  after  the 
*otice«as  signed  were  such  as  he  was  justified 
w  ntking ;  that  the  second  notice  was  a  suffi- 
timl  abandonment  of  the  first,  but  that  as  the 
^e  of  service  was  not  proved,  the  Sessions 
deeidtd  rightly  on  a  preliminary  question  of 
fad,  vUh  which  this  Court  could  not  interfere. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep,  (n.s.)  M.C.  p.  86.] 


DOE  d.  PLUMER  V.  NAINBY. 


1847.      \ 

April  15.  J 

Landlord  and  Tenant — Duration  of  Tc' 

Mti'i  Interest — Notice  to  Quit. 

By  a  written  agreement  the  tenancy  was 
to  be  "from  year  to  year  from  Micha- 
elons  next,  at  the  yearly  sum  of  551.,  pay-, 
able  half-yearly  at  Lady -day  and  Michael- 
■«,  except  the  last  half-year,  which  portion 
of  the  rent  shall  be  paid  on  or  before  the 
Itt  of  August  in  that  year;  the  tenant  to 
dreu  the  lands  in  the  due  course  of  hus- 
bandry, 4'e.,  and  to  allow  the  landlord  or 
isetming  tenant  in  the  last  year  to  enter  on 
^\st  of  May  to  make  fallows,  ^c,  the 
tenant  to  be  allowed  the  use  of  the  barns  for 
stacking  and  threshing  the  crops,  ^c.  of 
U<  last  year,  until  the  1st  of  May  after  the 
tetaney:" — Held,  that  the  agreement  did  not 
create  a  tenancy  for  more  than  a  year,  and 
that  notice  to  quit  might  be  given,  expiring 
at  the  end  of  the  first  year. 

Ejectment  for  premises  in  Sussex. 


At  the  trial,  before  Wilde,  C. J„  nt  the 
last  Spring  Assizes  for  that  county,  it  ap- 
peared that  the  premises  had  been  demised 
to  the  defendantby  the  lessor  of  the  plaintiff, 
under  the  following  agreement,  dated  the 
4th  of  August  1845: — 

"  Terms  and  conditions  of  letting  Town- 
lands  farm  and  premises,  called  Limepits, 
situate,  &c.,  in  possession  of  Mr.  S.  Plumer, 
as  mortgagee  to  the  undersigned  -tenant. 

"  The  tenant  has  purchased  the  present 
crops,  and  feeding  of  the  after-grass  and 
half  dressings,  and  seeds  sown,  now  taken 
possession  of  by  Mr.  Plumer,  under  a  writ 
of  possession  for  the  sum  of  150^. 

"  The  tenancy  to  be  from  year  to  year, 
from  Michaelmas  next,  at  the  net  yearly  sum 
of  551.,  payable  half-yearly,  at  Lady-day 
and  Michaelmas,  except  the  last  half-year, 
which  portion  of  rent  shall  be  paid  on  or 
before  the  Istof  August  in  that  year,  and  to 
be  deemed  to  be  then  due,'for  all  legal  reme- 
dies for  recovering  rent  in  arrear,  any  law 
or  usage  to  the  contrary  notwithstanding. 
The  tenant  to  dress  the  arable  and  meadow 
lands  in  due  course  of  husbandry,  and  to 
keep  the  same  in  good  heart,  &c.,  and  to 
allow  the  landlord  or  incoming  tenant,  in 
the  last  year,  to  enter  on  the  1st  day  of  May 
to  make  fallows  and  carry  out  the  manure, 
for  which  a  compensation  for  rent  and  taxes, 
and  also  for  the  manure  in  the  yards,  &c. 
shall  be  allowed ;  proviso  to  keep  in  repair 
the  houses,  fences,  &c.,  not  to  underlet, 
or  use  as  a  beer  shop,  to  allow  landlord  to 
enter,  and  to  cultivate  according  to  the  custom 
of  the  country.  To  be  allowed  the  use  of 
bams,  &c.,  for  stacking  and  threshing  the 
crops  of  the  last  year  till  the  1st  of  May 
after  the  tenancy,  and  the  manure  so  made 
to  be  paid  for  according  to  the  custom  of 
the  country." 

The  defendant  occupied  under  this  agree- 
ment; and  on  the  24th  of  March  1846  he 
received  a  notice  to  quit  in  the  usual  form. 

It  was  objected,  on  the  part  of  the  defen- 
dant, that  by  the  terms  of  the  agreement  a 
tenancy  for  a  longer  period  than  a  year  was 
contemplated;  and  that  the  lessor  of  the 
plaintiiF  could  not  pot  an  end  to  such 
tenancy  by  a  notice  to  quit,  determining  at 
the  end  of  the  first  year. 

The  learned  Judge  overruled  that  objec- 
tion, and  the  verdict  passed  for  the  lessor  of 
the  plaintiff. 
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Shee,  Setj.  now  moved  for  a  new  trial, 
on  the  ground  of  misdirection. — The  agree* 
ment  contemplates  the  cultivation  of  the 
land  for  a  longer  period  than  a  year,  and  the 
very  proviso  as  to  the  payment  of  rent  for 
the  last  half-year  is  decisive  in  favour  of 
this  construction. 

[Erle,  J. — Why  should  not  the  first 
year  be  the  last  also?] 

Lord  Denman,  C.J.— I  see  nothing  in 
the  agreement  inconsistent  with  the  right  of 
the  landlord  to  determine  it  at  the  end  of 
the  first  year.  The  proviso  for  compensa- 
tion applies  to  any  year. 

Patteson,  J.— The  agreement  appears 
to  me  to  confer  no  interest  beyond  the  first 
year. 

WioBTMAN,  J.  and  Erle,  J.  concurred. 
Rule  re/used. 


Bail  Coost 


,iL  Cooar.  "\ 
1847.  > 
il  26,  29.3 


Ex  parte  reynal. 


April 

Railway  Act—  Compensation — Costs — 
Arbitration. 

Where  a  party  claiming  compensation 
under  a  railway  act,  agrees  to  refer  his  claim 
to  arbitration  instead  of  taking  the  verdict 
of  a  jury  under  the  provisions  of  the  act, 
and  the  deed  of  reference  and  the  award 
are  silent  about  costs,  the  party  is  not  entitled, 
on  account  of  an  award  in  his  favour,  to 
receive  costs  according  to  the  provisions  of 
the  act,  as  if  the  jury  had  given  a  verdict 
in  his  favour. 

Petersdorff  moved  for  a  rule  nisi  for  a 
mandamus,  calling  on  the  West  London 
Railway  Company  to  pay  a  sum  of  mo- 
ney, found  by  an  award  to  be  due  for 
compensation  to  George  Thomas  Reynal, 
and  the  costs  of  the  reference.  The  act 
under  which  the  rsulway  company  was  con- 
stituted (the  6  Will.  4.  c.  Ixxix.),  conUined 
the  usual  provisions,  that  in  case  of  dis- 
putes as  to  compensation  the  matter  should 
be  referred  to  a  jury,  and  that  when  the 
verdict  of  the  jury  should  be  given  for  the 
same,  or  a  larger  sum  than  should  have 
been  previously  offered  by  the  company, 
the  costs  of  summoning  the  jury  and  of 
the  bond  to  be  given  by  the  party  requiring 


the  jury  to  be  summoned,  and  the  expenaes 
of  witnesses  should  be  defrayed  by  the 
company ;  but  if  the  verdict  should  be  for 
less  than  the  sum  offered,  then  half  of  such 
costs  should  be  paid  by  the  party  with 
whom  the  dispute  existed,  and  the  other 
half  by  the  company.  In  this  case  Reynal 
agreed  with  the  company  to  submit  cer- 
tain claims  of  compensation  to  arbitration. 
An  award  was  made  accordingly,  by  which 
a  sum  of  money  was  awarded  to  Mr.  Reynal 
for  compensation,  but  neither  the  deed  of 
reference  nor  the  award  made  any  mention 
of  the  costs  of  the  reference. 

The  question  then  arose,  whether,  as  the 
parties  had  agreed  to  substitute  an  arbitrator 
for  a  jury,  the  provisions  of  the  act  with 
regard  to  costs,  did  not  apply  to  the  decision 
of  the  substituted  tribunal  in  the  same  way 
as  to  that  of  the  originaL 

Cur.  adv.  vuU. 

April  29. — Coleridge,  J.^The  qoM- 
tion  turns  upon  the  liability  of  the  company 
to  pay  the  costs  of  the  arbitration.  The 
company's  act  contains  the  usual  clause 
with  regard  to  compensation  for  the  pur- 
chase of  land  and  damage,  and  the  usual 
provisions  with  regard  to  costs.  The  com- 
pany, however,  instead  of  proceeding  under 
the  act  have  come  to  an  agreement,  and 
have  made  a  provision  that  the  amount  of 
compensation  to  be  awarded  to  the  claimant 
should  be  settled  by  arbitration  and  not  by 
a  jury.  In  the  deed  of  submission  nothing 
is  said  about  costs,  and  the  umpire  is  silent 
on  the  subject.  This  application  is  made 
on  the  supposition  that  ihia  is  merely  die 
substitution  of  one  tribunal  for  another,  and 
that  the  decision  of  the  substituted  tribunal 
is  to  have  the  same  effect  as  to  costs  as  that 
of  the  original  would  have  had.  I  cannot 
adopt  that  view.  I  observe  that  the  clause 
in  the  act  is  specifically  worded  as  to  the 
nature  of  the  expenses  to  be  paid  in  oases 
where  the  act  is  followed— mentioning  die 
expenses  of  summoning  the  jury,  the  ex- 
penses of  the  bond,  and  the  expenses  of 
witnesses.  This  helps  me  to  come  to  the 
conclusion  that  the  party  cannot  have  re- 
course to  the  benefit  conferred  by  the  aet  of 
parliament. 

Rule  refused. 


Digitized  by 


Google 


EASTER  TERM,  1847. 


305 


1847.      \  DOEi.  RICHARDS  AND  ANOTHER 
April  16.  /  V.  EVANS. 

Jindnislralion —  Stamp —  Value  of  Estate. 

Letters  of  administration  taken  out  to 
the  leasehold  estate  of  an  intestate,  which 
at  the  tine  of  his  death  was  under  the 
mIm  oflOOl.,  but  between  that  time  and 
Ike  grant  of  administrdtion  had  increased  to 
t  greater  value  than  100/.,  in  consequence  of 
the  erection  of  buildings  on  the  property, 
aat  sujkientkf  stamped  with  an  ad  valorem 
stamp,  as  for  under  lOOi.  value. 

Ejectment. 

At  the  trial,  before  Wightman,  J.,  at  the 
Swansea  Spring  Assizes,  1846,  the  facts 
proved  were,  that  Evan  Richaids,  the  father 
of  the  lessor  of  the  plaintiff,  on  the  1 7th  of 
Febniaiy  1807,  took  a  lease  of  the  ground, 
which  was  the  site  of  the  premises  in 
question,  for  ninety  years,  and  built  two 
cottages  and  a  shed  upon  it,  in  one  of  which 
cottages  he  himself  lived  till  his  death,  in 
ione  1828,  intestate.  His  brother  Jenkin 
Bidiards  also  lived  in  one  of  the  cotti^es 
for  shoot  a  year  before  the  death  of  Evan 
Kichards,  when  he  took  possession  of  the 
whole  premises,  and  continued  to  hold  them 
tmtil  bis  own  death,  about  a  year  afterwards. 
Jenkin  Richards,  by  his  will,  bequeathed 
to  the  defendant  certain  premises,  which 
the  defendant  contended  were  the  cottages 
in  qoestion,  and  appointed  him  his  sole 
executor.  The  defendant  accordingly  proved 
the  will,  and  took  possession  of  the  pre- 
mises, and  held  them  up  to  the  time  of  this 
trial. 

The  title  of  the  lessor  of  the  plaintiff 
rated  apon  the  lease  g^ranted  to  his  father 
Bnn  Richards,  for  ninety  years,  and  his 
possession  until  his  death;  and  he  also 
proved  a  grant  of  letters  of  administration 
to  himself  by  the  Consistory  Court  of  the 
Bishop  of  Llandaff,  on  the  8th  of  July  1841, 
u  which  the  effects  were  sworn  to  be  under 
lOOi.,  and  the  letters  bore  a  stamp  of  1/. 
It  farther  appeared  in  evidence,  that  the 
defendant,  about  nine  years  since,  built  a 
ker-shop  upon  the  ground,  by  which  the 
Value  of  the  property  was  considerably  in- 
creased. The  learned  Judge  directed  the 
jnry  to  find  whether  the  property  was  worth 
more  than  100/.  at  the  time  of  the  death  of 
Bvan  Richards:  the  jury  found  that  it  was 
New  Series,  XVI.-aB. 


not  then  worth  more.  They  were  then 
asked  whether  the  property  was  worth  more 
than  100/.  in  1841,  when  the  letters  of 
administration  were  taken  out,  and  they 
found  that  it  was  then  worth  more.  A 
verdict  was  returned  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  set  it 
aside,  and  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  letters  of 
administration  were  not  properly  stamped 
(1).  A  rule  nisi  having  been  accordingly 
obtained— 

/.  Evans  and  Davison  now  shewed  cause. 
—The  stamp  was  sufficient.  The  55  Geo.  3. 
c.  184.  s.  38.  requires  that  parties  taking 
out  letters  of  administration  shall  make 
oath  that  the  estate  and  effects  of  the  de- 
ceased for  or  in  respect  of  which  adminis- 
tration is  to  be  granted  are  under  a  certain 
sum;  the  meaning  is,  that  administration 
is  to  granted  with  reference  to  the  value  of 
the  estate  in  the  lifetime  of  the  deceased. 
Hunt  V.  Stevens  {2)  is  relied  on  in  support 
of  this  rule ;  but  there  the  additional  pro- 
perty, not  covered  by  the  stamp,  unques- 
tionably belonged  to  the  intestate.  This 
case  differs  also  from  those  where  the 
addition  was  in  the  nature  of  an  accretion 
arising  out  of  the  corpus  of  the  property 
belonging  to  the  deceased,  as  in  the  instance 
of  dividends  accruing  due  in  respect  of 
stock;  there  the  accretion,  as  well  as  the 
corpus,  may  well  be  considered  as  belong- 
ing to  the  estate  of  the  deceased.  They 
referred  to  Gwynne  on  Probate  Duties,  p.  23. 

[Patteson,  J. — The  difficulty  is  to  see 
how  the  increased  value  is  to  be  separated 
from  the  former  value  of  the  land.  Sup- 
pose, instead  of  its  being  a  building,  the 
land  were  improved  by  drainage  ?] 

That  would  be  an  investment  in  the  land, 
and  distinguishable  from  the  present  case. 
If  the  law  is  doubtful,  it  ought  to  be  con- 
strued in  favour  of  the  subject —  Warrington 
V.  Furbor{Z).  They  referred  also  to  Whyte 
T.  Rose  {4c). 

Chilton  and  Peacock,  who  appeared  iu 
support  of  the  rule,  were  not  called  upon. 

(1)  There  was  another  point,  as  to  the  necemity 
of  a  demand  of  possession  being  made,  upon  wbiib 
no  jadgment  was  gfiven  by  the  Ccurt. 

(2)  3  Taunt.  113. 

(3)  8  East,  242. 

(4)  8  Q.B.  Kep.  493;  s.c.  H  Law  J.  Rep.  (n.s.) 
Escb.4«7. 

2R 
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Per  Curiam  (5). — This  has  become  an 
inseparable  part  of  the  estate,  and  a  court 
of  common  law  cannot  enter  into  the  ques- 
tion whether  the  estate  was  worth  more 
when  the  letters  were  granted  than  it  was 
at  the  time  of  the  death  of  the  intestate. 

Rule  absolute  to  enter  a  nonsuit. 


} 


HILLS  AND  ANOTHER  V,   MES- 
NARD  AND  ANOTHER. 


1847. 

Feb.  4,  25, 

Pleading — Accord  and  Satisfaction — 
Payment — Appropriation — Damages. 

To  an  action  against  acceptors  of  a  bill 
of  exchange  for  4191.  2s.,  damages  being 
laid  at  500/.,  the  defendants  pleaded,  first, 
as  to  il.  18t.  parcel,  ^c,  payment  of  51. 
into  court ;  and,  secondly,  "  as  to  the  residue 
of  the  sum  mentioned  in  the  declaration," 
that  the  plaintiffs  teere  the  brokers  of 
C.  I.  H.,  and  sold  certain  property  for  him 
for  415/.  12s.  6d.,  payable  on  a  day  which 
would  arrive  before  the  bill  would  become 
due,  and  that  he  applied  to  the  plaintiffs  to 
advance  him  the  amount,  which  they  agreed 
to  do,  if  C.  I.  H.  would  procure  the 
defendants  to  accept  a  bill  for  419/.  2<., 
and  that  the  plaintiffs  agreed  to  appro- 
priate the  purchase-money,  when  received 
by  them,  towards  the  payment  of  the  bill; 
and  that,  thereupon,  the  defendants,  for  the 
accommodation  of  C.  I.  H.,  and  without 
any  consideration,  accepted  the  bill,  and 
the  plaintiffs  advanced  C.  J.  H.  415/. 
12*.  6d.,  and  afterwards  and  before  the 
bill  became  due  they  received  the  purchase- 
money,  viz.,  the  415/.  12«.  6d.,  which 
was  sufficient  to  satisfy  the  residue  of  the 
sum  in  the  declaration  mentioned,  and  all 
damages,  ^c. : — Held,  that  the  fads  stated 
in  the  plea  being  proved,  were  a  good  answer 
to  the  action. 

Held,  secondly,  that  they  were  evidence 
of  a  payment  to  the  plaintiffs  by  the  defen- 
dants, through  the  agency  of  C.  I.  H,  of 
415/.  12«.  6d. 

Held,  thirdly,  that  the  defendants  were 
as  between  the  plaintiffs  and  themselves  en- 
titled to  credit  for  the  full  sum  of  4151.  12s. 

(5)  Lord  Denman,  C.J.,  Patteson,  J.,  Wight- 
man,  J.,  and  Erie,  J, 


6d.,  without  reference  to  a  claim  which 
the  plaintiffs  had  on  C.  I.  H.  for  a  sum 
of  S/.  15s.,  which  was  admitted  to  be  due  by 
him  to  them  by  virtue  of  an  agreement  re- 
specting the  mode  of  paying  the  brokerage. 

Held,  lastly,  that  the  pleas,  though  infor- 
mally pleaded  to  the  sum  mentioned  in  the 
declaration,  yet  must  be  taken  after  verdict 
to  apply  to  the  sum  mentioned  in  the  bill. 

Assumpsit  by  the  plaintifis  as  drawers 
against  the  defendants,  as  acceptors  of  a  bill 
of  exchange  for  419/.  2s.  dated  October  16, 
1845,  payable  two  months  after  date. 

Pleas,  first,  aa  to  4/.  18s.,  parcel,  &c., 
payment  into  court  of  5/.,  and  no  damages 
ultra  that  sum. 

Second,  to  the  residue  of  the  sum  men- 
tioned in  the  declaration,  that  before  the 
making  and  accepting  of  the  bill  of  ex- 
change in  the  declaration  mentioned  the 
plaintifiis  were,  and  carried  on  the  business 
of,  brokers,  and  as  such  brokers,  and  as 
agents  for  one  Charles  Isaac  Humble,  bad 
sold  for  the  said  C.  I.  Humble  certain  pro- 
perty of  him,  the  said  C.  I.  Humble,  for  a 
certain  large  price  and  sum  of  money,  ex- 
ceeding the  said  residue  of  the  sum  in  the 
said  declaration  mentioned,  to  wit,  for  the 
sum  of  415/.  12s.  6d.,  which  said  price  and 
sum  was  to  be  paid  unto  the  plaintiffs  for 
and  as  the  agents  of  the  sud  C.  I.  Humble 
on  or  before  a  certain  future  day,  which 
would  be  before  the  said  bill  of  exchange 
would  become  due  and  payable,  to  wit,  on 
or  before  the  1st  of  December,  a.d.  1845; 
that  the  said  C.  I.  Humble,  having,  after 
the  sale  aforesaid,  to  wit,  on  the  1 6th  of 
October,  a.d.  1845,  made  an  application 
to  the  plaintiffs  to  advance  him  the  said 
sum  of  money,  to  wit,  the  said  sura  of 
415/.  12s.  6d.,  being  the  said  price,  and  so 
by  them  to  be  received  as  the  agents  of  and 
for  the  said  C.  I.  Humble  as  aforesaid,  the 
plaintiffs  thereupon  then  agreed  with  the 
said  C.  I.  Humble  to  advance  him  the  said 
sura  of  money,  to  wit,  the  sum  of  415/.  12s. 
6d.,  so  by  them  the  plaintiffs  to  be  received 
as  aforesaid,  if  the  said  C.  I.  Humble  would 
procure  the  defendants  to  accept  a  certain 
bill  of  exchange  for  the  sum  of  419/.  3s.,  to 
be  drawn  by  them  the  plaintiffs  upon  the 
defendants,  and  the  plaintiffs  then  agreed 
and  promised  the  said  C.  I.  Humble,  and 
also  the  said  defendants,  that  they  would 
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apply  and  appropriate  the  said  price  and 
sum,  when  and  so  soon  as  the  same  should 
be  p«id  to  and  received  by  them,  the  said 
plaintiffs,  towards  the  payment  of  such  bill 
of  exchange,  if  the  defendants  should  so 
accept  the  same  as  aforesaid ;  and  that  they 
the  defendants,  confiding,  &c.,  afterwards, 
to  wit,  on  &c.,  for  the  accommodation  of  the 
said  C.  T.  Humble,  and  without  any  consi- 
deration whatever  in  that  behalf,  accepted 
the  bill  in  the  said  declaration  mentioned, 
drawn  by  the  plaintiffs  as  therein  is  men- 
tioned, and  the  plaintiffs  thereupon  then 
advanced  to  the  said  C.  I.  Humble  a  certain 
SDiD  of  money,  to  wit,  the  sum  of  415^  I2s. 
6d.,  and  that,  afterwards,  and  after  the  said 
bill  was  so  accepted  by  them  as  aforesaid, 
and  after  the  plaintiffs  had  thereon  advanced 
to  the  said  C.  I.  Humble  the  said  sum  of 
money  as  last  aforesaid,  and  before  the 
same  became  due  and  payable,  to  wit,  on 
&c.,  the  price  and  sum  first  aforesaid,  to 
wit,  the  sum  0(4151.  12».  6d.,  forSe  pro- 
perty of  the  said  C.  I.  Humble,  became  and 
was  payable  as  aforesaid,  and  was  paid  to 
the  plaintiffs  as  brokers  and  agents  for  the 
saidC.  I.  Humble,  and  was  by  them  received 
for  and  on  account  of  the  said  C.  I.  Humble, 
and  is  still  in  their  possession  to  be  by 
them  the  plaintiffs  applied  and  appropriated 
towards  Uie  payment  of  the  said  bill  as 
aforesaid,  and  that  the  sum  so  paid  to  the 
plaintifik,  and  by  them  received  for  and  on 
account  of  the  said  C.  I.  Humble,  was  suffi- 
cient to  pay  and  satisfy  the  said  residue  of 
the  sum  in  the  declaration  mentioned,  and 
all  damages  by  the  plaintiffs  incurred  by 
reason  of  the  non-performance  of  the  promise 
in  the  said  declaration  mentioned.  Verifi- 
catioD. 

Third,  to  the  said  residue,  payment  be- 
fore the  bill  became  due. 

Replication  to  first  plea,  acceptance  of 
the  5/.  in  satisfaction,  &c. 

To  second  plea,  de  injurki. 

To  third  plea,  traverse  of  payment. 

At  the  trial,  before  Coleridge,  J.,  at  the 
Spring  Assizes  for  Durham,  1846,  the  de- 
fendants began,  and  called  Humble,  who 
proved  that  the  plaintiffs  had  been  employed 
to  buy  and  sell  shares  for  him  on  various 
occasions,  and  that,  on  the  8th  of  October, 
they  sold  for  him  fifty  shares  in  the  Liver- 
pool, Ormskirk,  and  Preston  line  for  8/.  6a. 
3(f.  per  share,  amoimting  to  415^.  12s.  6d. 


These  shares  they  had  before  bought  for 
him  for  81.  2s.  6d.  per  share. 

The  price  of  these  shares  was  not  payable 
till  the  scrip  was  issued,  viz.,  the  2nd  of 
November.  Before  that  day,  namely,  on 
the  16th  of  October,  Humble,  being  in 
want  of  the  money,  applied  to  the  plaintiffs 
to  advance  it,  which  they  would  not  consent 
to  do,  unless  they  had  the  security  of  the 
defendants'  acceptance ;  and  it  was  agreed 
between  the  plaintiffs  and  Humble  that  if 
he  would  procure  such  acceptance,  the 
purchase-muney  for  the  shares  should  be 
applied  by  the  plaintiffs  in  taking  it  up. 
Humble,  accordingly,  procured  the  accept- 
ance of  the  defendants  for  419/.  2s.,  which 
was  for  the  purchase-money  and  discount, 
and  the  plaintiffs  advanced  him  the  415/. 
12s.  6d.  It  further  appeared  that  the  plain- 
tiffs were  entitled,  by  arrangement  between 
themselves  and  Humble,  to  a  brokerage  of 
Is.  6d.  per  share  on  the  sale  of  the  shares,  in 
the  event  of  the  sale  being  at  a  profit,  which 
was  the  case. 

Tlie  Judge  was  of  opinion  that  if  the  jury 
believed  Humble,  the  defendants  were  enti- 
tled to  a  verdict  on  the  second,  or,  at  all 
events,  on  the  third  plea. 

It  was  then  contended  that  the  plaintiffs 
were,  at  all  events,  entitled  to  a  verdict  for 
3/.  15s.,  as  the  nett  proceeds  of  the  sale, 
after  deducting  their  commission,  was 41 1/. 
17s.  6d.,  which  was  in  fact  the  sum  for 
which  the  plaintiffs  had  given  credit  to 
Humble  in  their  account  current  with  him. 

The  learned  Judge  was  of  a  different 
opinion,  but  reserved  the  point,  and  the 
verdict  passed  for  the  defendants  on  the 
second  and  third  pleas. 

A  rule  having  been  obtained  for  entering 
a  verdict  for  the  plaintiffs  for  3/.  15s.  pur- 
suant to  the  leave  reserved,  and  also  for 
entering  a  verdict  for  the  plaintiffs  on  the 
second  and  third  pleas  non  obstante  vere- 
dicto,— 

Arehhold  shewed  cause. — It  is  said  that 
the  second  plea  is  a  plea  of  accord  without 
satisfaction ;  but  it  is  not  a  plea  of  accord 
in  any  sense,  as  it  is  a  plea  setting  out  an 
agpreement  made  before  the  cause  of  action 
accrued:  a  plea  of  accord  and  satisfaction 
is  pleaded  in  all  cases  in  satisfaction  of  the 
damages.  A  plea  like  the  present  sets  up 
a  specific  appropriation  of  particular  money. 

[Patteson,  J. — It  certainly  strikes  me 
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not  to  be  pleaded  as  an  accord  and  satis- 
faction after  breach,  but  an  agreement  col- 
lateral with  the  defendant's  acceptance  of 
the  bill.] 

Further,  it  cannot  be  said  to  be  a  ground 
of  cross  action  merely.  It  was  a  payment 
in  anticipation,  by  virtue  of  the  specific 
appropriation  which  attached  on  the  money : 
as  soon  as  it  was  received  by  the  plaintiffs, 
it  operated  to  defeat  the  cause  of  action  as 
to  415/.  12«.  6d.  Then,  as  to  the  plea  of 
payment.  It  is  said  that  there  was  no 
evidence  to  support  it;  bat  the  answer 
already  given  to  the  last  objection  applies 
equally  to  this.  An  acceptance  is  a  con- 
tract on  the  part  of  the  acceptor  to  pay  the 
amount  on  a  given  day,  but  the  acceptor 
may  at  any  time  tender  the  amount  to  the 
holder,  who  would  thereupon  be  bound  to 
give  up  the  bill.  Here,  by  the  agency  of 
H  umble,  the  payment  was  made  before  the 
bill  became  due. 

Manisty,  contrJl.  —  The  plaintiff  is  en- 
titled to  enter  a  verdict  noti  obttante  on  the 
last  plea.  In  order  to  amount  to  such 
payment  as  would  be  an  answer  to  the 
action,  the  sum  paid  must  be  paid  by  the 
defendants,  or  their  agent,  or  by  some  one 
jointly  liable  with  them.  Here  the  money 
was  paid  to  the  use  of  Humble. 

[Coleridge,  J. — The  plaintiffs  and  de- 
fendants were  parties  to  the  agreement ;  may 
not  this  be  treated  as  the  mode  in  which 
payment  was  agreed  to  be  made  ?] 

The  shares  were  sold  before  the  agree- 
ment was  made.  Then,  as  to  the  second 
plea,  it  is  admitted  that  the  payment  of  a 
less  sum  cannot  be  pleaded  as  a  satisfaction 
of  a  larger.  The  plea  is  pleaded  to  the 
residue  of  the  sum  mentioned  in  the  decla- 
ration, 5/.  having  been  paid.  The  proper 
form  would  have  been  to  have  pleaded  as 
to  415/.  12s.  6d.,  part  of  the  419/.  2s.,  the 
matter  stated  in  the  second  plea,  and  to  the 
residue  of  the  declaration,  payment  of  5/.; 
but  as  the  pleas  stand,  there  is  no  answer 
to  the  damages  sustained  in  respect  of  so 
much  of  the  bill  as  remained  unpaid.  And 
the  two  pleas  together,  therefore,  do  not 
answer  the  whole  declaration. 

l_Archbold  suggested,  that  the  meaning  of 
the  plea  was,  that  if  before  action  brought 
the  payment  of  4/.  18«.  would  be  sufficient, 
the  5/.  was  paid  after  action  brought  to 
cover  that  sum  and  the  damages.] 


Then  it  should  have  been  so  pleadei^ 
Armfield  v.  Burgwin  (1).  Then,  lastly,  as  to 
entering  of  a  verdict  for  the  plaintiff  for 
8/.  15*.  It  appears  that,  in  fact,  the  plaintiffii 
were  the  agents  of  Humble,  and  acted  at 
such  for  him  in  bargaining  for  shares.  It  is 
true,  that  they  were  only  to  have  brokerage 
in  the  event  of  their  making  a  certain 
amount  of  profit ;  but  that  profit  they  made, 
and  it  would  be  hard  that  they  should  lose 
the  brokerage. 

[Coleridge,  J. — I  was  not  requested  to 
leave  anything  to  the  jury  as  to  the  stun  of 
3/.  16».] 

Cttr.  adv.  vvlt. 

The  judgment  of  the  Court  was,  on  a 
subsequent  day,  delivered  by — 

Lord  Denuan,  C.J. — This  was  an  action 
tried,  before  my  Brother  Coleridge,  at  the 
Durham  Spring  Assizes  for  1 846.  A  verdict 
passed^ur  the  defendants ;  leave  was  given 
to  molSto  enter  it  for  the  plaintiffs  for  the 
sum  of  3/.  15s. ;  which  motion  has  been 
accordingly  made,  and  a  rule  also  granted 
for  entering  judgment  for  the  plaintifis,  not- 
withstanding the  verdict,  on  the  second  plea. 
As  the  objections  urged  are  on  techniotl 
points,  and  after  verdict  for  the  defendants  on 
the  merits,  it  will  be  convenient,  in  the  first 
place,  to  see  what  is  proved,  and  what  will 
be  the  state  of  the  case,  supposing  the 
plaintiffs'  objections,  or  any  of  them,  are 
available. 

The  action  is  in  assumpsit,  on  a  bill 
of  exchange  for  419/.  2s.,  and  the  damages 
are  laid  at  500/.  The  defendants,  first, 
as  to  41.  18s.,  parcel  of  the  sum  in  the 
declaration  mentioned,  plead  to  the  further 
maintenance  of  the  action  payment  of  5/. 
into  court.  Secondly,  as  to  the  residue  of 
the  sum  mentioned  in  the  declaration,  that 
the  plaintiffs  were  agents  and  brokers  for 
one  Humble,  and  as  such  had  sold  property 
for  him  for  415/.  12«.  6d.,  which  was  to  be 
paid  at  a  date  to  arrive  before  the  maturity 
of  the  bill  in  the  declaration ;  that  Humbk 
had  applied  to  the  plaintiffs  to  advance  him 
this  money,  which  the  plaintiffs  had  agreed 
to  do  if  he  would  procure  the  defendants' 
acceptance  of  the  bill,  they  undertaking  to 
appropriate  the  purchase-money,  when  re- 


(1)  6  M«e.  &  Wels.  284)  s.  e.  9  Law  J.  Rep. 
(M.I.)  Exeb.  2(1. 


Digitized  by 


Google 


EASTER  TERM,  1847. 


309 


teWed,  in  satis&ctlon  of  the  bill.  The  plea 
then  (hewed  an  agreement  made  to  this  effect 
—and  the  acceptance  given  in  consequence : 
—it  alleged  that  the  purchase-money  was 
received  before  the  bill  became  due,  and 
«a>  sufficient  to  satisfy  the  residue  of  the 
hill.  Thirdly,  the  defendants  pleaded  to  the 
•aid  residue  payment  of  415^  12«.  6d. 
before  the  bill  became  due,  and  before  the 
eommeocement  of  the  action  in  dischai^  of 
the  promises,  and  all  damages  as  to  the  said 
leudue.  The  second  and  third  pleas  have 
been  found  for  the  defendants.  The  facta 
were,  that  the  plaintiffs  were  sharebrokers, 
and  bad  sold  die  shares  for  Humble  for 
415L  I2s,  6d.  Before  the  settling  day  he 
wanted  this  money,  and  applied  for  it  The 
plaintiSs  agreed  to  advance  it  if  he  would 
procore  the  defendants'  acceptance  for  the 
amoont,  promising  to  appropriate  the  pur- 
chase-money,  when  received,  to  its  discharge. 
The  bill  was  drawn  for  a  period  beyond  Uie 
•ettling  day,  and  for  41 9^  2s.,  to  cover  the 
accniisg  interest  To  this  arrangement  the 
defendants  consented,  and  accepted  the  bill 
on  the  fiuth  of  it.  The  pturchase-money 
«u  received  in  due  time. 

These  fitcts  were  applied  by  the  de- 
fendants in  proof  of  the  third,  as  well 
as  the   second    plea ;   but   it    was    con- 
tended, on  the  argument,  that  they  fur- 
nished no  evidence  of  a  payment  by  the 
defendants,  as  aU^;ed  in  the  third  plea.  We 
ne,  however,  clearly  of  opinion  with  the 
defendants  on  this  point, — the  acceptance 
*as  for  the  accommodation  of  Humble,  as 
between  him    and  them,   and  they  were 
legally  liable  on  it  in  the  first  instance  to 
the  pfauntiffs ;  but  it  was  perfectly  open  for 
the  three  parties  to  agree  that  Humble's 
money,  when  received  by  the  plaintiffs,  and 
which,  when  so  received,  would,  apart  from 
any  agreement,  have  been  received  to  his 
Bse,  sk>nld  be  specifically  beforehand  ap- 
plied to  the  discharge,  pro  tanto,  of  the  de- 
tcndants'  liability  on  the  bill.  And  it  seems 
to  be  the  good  sense  of  the  transaction  to 
treat  it  as  so  much  money  paid  to  the  plain- 
tiffs by  Humble,  on  their  account,  and  as  their 
agent.     By  so  treating  it,  this  transaction 
as  between    the   plaintiffs   and  defendants 
was  disembarrassed  of  all  questions  upon 
the  state  of  accounts  between  the  plaintiffs 
and   Humble,    which  the  defendants  were 
clearly  entitled  to  insist  on,  or  the  indemnity 


on  which  they  were  taught  to  rely  might 
become  merely  illusory. 

This  view  of  the  transaction  also  re- 
lieves the  case  from  any  difficulty  as  to  the 
entering  of  a  verdict  for  the  plaintiffs  for 
8/.  15«.  It  appeared  that  Uie  plaintiffs 
had  a  claim  on  Humble  for  brokerage, 
not  on  the  sale  of  these  shares,  but 
on  their  previous  purchase  for  him.  In 
that  purchase  they  had  exceeded  his  limit, 
and  had  agreed  not  to  charge  brokerage  un- 
less they  sold  at  a  profit  which  would  cover 
it,  and  they  had  done  so.  Clearly,  there- 
fore, as  between  them  and  Humble,  there 
was  a  claim  for  the  amount.  But  if  they 
had  agreed  with  the  defendants  that  the 
proceeds,  which  were  at  the  time  of  the 
agreement  an  ascertained  sum,  and  for 
which,  plus  the  interest,  the  acceptance  was 
given,  should  be  applied  in  discharge  of  the 
acceptance,  they  could  have  no  more  right 
as  against  the  defendants  to  deduct  for  this 
brokerage  than  for  any  other  sum  which 
Humble  might  be  owing  to  them  at  the 
time. 

We  have,  then,  on  this  record,  the  plain- 
tiffs suing  on  a  bill  for  4\9l.  2s.,  and 
we  have,  on  the  first  and  third  pleas,  pay- 
ments established  of  4202.  12s.  M,  But 
the  plaintiffs  then  object  that  the  second 
plea  is  bad,  and  that,  upon  the  whole  record, 
a  part  of  their  demand  is  left  uncovered. 
The  payment  into  court  under  the  first  plea 
is,  "  to  Al.  185.,  parcel  of  the  sum  mentioned 
in  the  declaration ;"  the  second  plea  is 
pleaded  "  as  to  the  residue  of  that  sum." 
The  plaintiffs  contend,  that  if  by  the  sum  in 
the  declaration  mentioned  be  meant  the 
amount  of  the  bill,  4192.  2«.,  then  that  is 
no  plea  to  the  demand  for  damages,  which 
the  plaintiffs  are  admitted  to  have,  because 
the  whole  bill  was  not  paid  when  due,  nor 
before  action  brought  If,  on  the  other 
hand,  by  "  the  sum  in  the  declaration  men- 
tioned," be  meant  the  5002.  damages,  then 
the  plaintiffs  contend  that  the  second  plea 
will,  in  its  commencement,  profess  to  answer 
the  whole,  but  will  fail  to  do  so  in  effect, 
because  it  pleads  a  payment  of  4152. 12s.  6d. 
in  satisfaction  of  a  demand  for  5002.,  minus 
the  52.  paid  into  court.  We  think,  how- 
ever, the  sum  mentioned  in  the  count  is 
plainly  4192.  2«.  The  5002.  mentioned  as 
damages  is  not  claimed  as  a  definite  sum, 
but  only  to  cover  what  the  jury  may  give 


Digitized  by 


Google 


310 


COURT  OF  QUEEN'S  BENCH  : 


88  damages,  the  action  sounding  in  damages. 
The  second  plea,  therefore,  may  fairly  be 
considered  to  mean  the  residue  of  what  the 
plaintiffs  are  entitled  to  sue  for;  that  is,  the 
residueof  419/.  2s.  (after  deducting  42. 18s.), 
and  damages,  not  exceeding  500/.  in  all. 
Now,  the  residue  of  the  bill,  after  deducting 
the  41.  IBs.  paid  into  court,  is  414/.  4».,  and 
the  second  and  third  pleas  shew  payment  or 
receipt  by  the  plaintiffs  of  415/.  12«.  6d., 
being  1/.  8s.  6d.  more  than  the  residue  of 
the  bill,  and  both  pleas  state  that  sum  to 
have  been  paid  and  received  in  respect  of 
the  residue,  and  of  all  damages  by  reason 
of  the  non-performance  of  the  promise.  The 
damages,  therefore,  are  pleaded  to  both  by 
the  second  and  third  pleas,  and  are  answered ; 
and  though  there  is  some  confusion,  and 
perhaps  irregularity,  in  the  mode  in  which 
this  is  done,  yet,  upon  the  whole,  we  think 
that,  substantially,  the  whole  declaration  is 
answered.  The  plaintiffs  cannot  be  in  a 
better  situation  than  if  they  bad  demurred 
generally,  and  we  think  that  those  pleas 
would  be  good  on  general  demurrer,  what- 
ever might  be  said  on  special  demurrer. 
Bule  discharged. 


Bail  Covbt.'^ 

1847.    >  STOFFORD  V.   FITZGERAtO. 

May  5.    J 

Warrant  of  Attorney  —  Judgment  — 
Ca.  Sa.,  Form  of. 

Signing  judgment  on  a  warrant  of  attorney 
for  a  sum  larger  than  that  mentioned  in  the 
warrant  is  only  an  irregularity,  which  may 
be  waived  by  the  laches  of  the  defendant. 

A  writ  of  CA.  sa.  need  not  contain  the  clause 
relating  to  interest  given  in  the  form  pre- 
scribed  by  the  rule  Hil.  term,  3  Viet.,  ten- 
less  the  plaintiff  chooses  to  claim  interest. 

Where  the  ca.  sa.  purported  to  satisfy 
591.  7s,,  and  the  debt  secured  was  55/.,  and 
the  costs  SI.  10s.,  the  Court  refused  to  at- 
tribute  the  difference  to  a  claim  for  interest 
not  mentioned  in  the  writ,  as  it  might  refer 
to  incidental  expenses  of  the  levy. 

On  the  22nd  of  September  1846,  the 
defendant  being  in  custody,  at  the  suit  of 
the  plaintiff,  executed  a  warrant  of  attorney, 
for  1 10/.  and  costs.  The  defeasance  stated 
that  the  warrant  was  given  to  secure  the 


payment  of  55/.,  by  monthly  instalments 
On  the  11  tb  of  February  1847,  the  plain' 
tiff  signed  judgment  for  200/.  dainages, 
and  3/.  10s.  costs,  and  issued  a  ca.  so. 
The  ca.  sa.  purported  to  be  "to  ntisfy 
59/.  7s.,  together  with  the  sheriff's  pound- 
age, officer's  fees,  and  all  other  inci- 
dental expenses.  It  did  not  go  on  after  the 
mention  of  the  amount  of  debt  and  costs 
directed  to  be  levied,  to  state  "  together 
with  interest  upon  the  said  sums,  at  the  rate 
of  41.  per  cent,  per  annum,  from  the  lltb 
of  February  1847,  on  which  day  judgment 
was  entered  up,"  according  to  the  form 
given  by  the  rule  of  Hilary  term,  3  Vict. 
(1),  nor  did  it  state  at  all  on  what  day  the 
judgment  was  signed. 

A  summons  taken  out  on  the  3rd  of 
April,  on  behalf  of  the  defendant,  to  set 
aside  the  judgment  on  the  warrant,  on  the 
ground  that  the  attorney  was  not  duly  ap- 
pointed, was  dismissed ;  and  on  the  lOtb 
there  was  another  summons  to  set  it  aside, 
on  the  ground  that  the  debt  had  been  satis- 
fied, but  the  plaintiff's  attorney  not  having 
appeared,  the  matter  stood  over.  It  was 
stated  in  an  affidavit  of  the  defendant's 
attorney,  that  the  defendant  was  not  aware 
of  the  irregularity  till  the  17th  of  April. 

Temple  (April  21,)  obtained  a  rule  nisi 
to  set  aside  the  appearance,  declaration, 
judgment,  and  subsequent  proceedings,  oa 
the  grounds  that  the  judgment  did  not  agree 
with  the  warrant  of  attorney,  and  that  the 
writ  of  execution  was  not  in  the  form  given 
by  the  rule  of  court. 

Pelersdorff  {May  5)  shewed  cause. — ^The 
first  question  is,  whether  the  judgment  is 
absolutely  void  or  merely  irregular,  for  ex- 
ceeding the  sum  mentioned  in  the  warrant. 
There  is  no  authority  to  shew  that  it  is  void. 

[CoLERiDOE,  J. — ^We  are  in  the  habit  at 
chambers  of  amending  judgments  very  often. 
That  rather  seems  to  shew  that  this  is  only 
an  irregularity.] 

If  it  is  only  an  irregularity,  then  the 
affidavits  shew  a  complete  answer  by  the 
laches  of  the  defendant.  The  next  point 
is,  that  the  words  of  the  rule  of  Hilary  term, 
3  Vict.,  with  regard  to  interest,  are  not  con- 
tained in  the  ca.  sa.,  and  that  the  date  of 
judgment  is  not  stated.  The  necessity  for 
introducing  the  date,  refers  to  the  claim  of 
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btoest.  Here,  there  is  no  demand  made 
for  interest  It  was  in  the  plaintiff's  choice 
to  dum  interest  or  not.  The  indorsement 
on  tbe  writ  was  quite  correct  for  the  sum 
secured  and  the  costs.  The  rule  nisi  also 
ub  too  much— not  only  that  the  judgment 
and  robseqnent  proceedings  should  be  set 
aside,  but  also  the  declaration  and  appear- 
mee. 

Temple,  in  support  of  the  rule. — The 
jodgment  is  void,  being  for  2002.,  whereas 
tbe  anthority  given  in  the  warrant  is  to 
Differ  judgment  for  1 1 01,  only.  The  judg- 
ment ought  to  follow  the  warrant  strictly. 
In  Page  v.  South  (2),  Mr.  Justice  Wightman 
Kt  a^e  the  judgment,  because  it  included 
costs  which  were  not  mentioned  in  the  war- 
nnt  of  attorney. 

[CoLEKiDQE,  J. — ^That  is  not  an  antho- 
rity to  shew  that  the  judgment  is  a  nullity.] 

At  the  time  of  the  judgment,  a  debt  was 
created  not  consistent  wi^  the  authority  of 
tbe  warrant.  If  the  judgment  is  void,  the 
plaintiff  had  no  authority  to  enter  an  appear- 
ance in  an  action  for  2001. ;  and  therefore 
|be  appearance  should  be  set  aside.  If  this 
i»  only  an  irregularity,  no  laches  has  been 
skewn  which  should  prevent  the  defendant 
from  applying  to  the  Court.  The  rule  of 
Hilary  term,  3  Vict,  is  peremptory,  as  to 
the  form  of  the  writs  of  ea,  ta. 

CoLEsiDGE,  J. — I  am  of  opinion  that 
Hds  role  ought  to  be  discharged.  The  first 
question  was,  whether  the  judgment  is  void 
or  iitegnlar  only,  because,  if  it  is  void,  its 
defects  cannot  be  cured  by  the  conduct  of 
the  plaintiff.  On  the  8rd  of  April,  an  ap- 
plication was  made  to  set  aside  the  proceed- 
ings, on  acooimt  of  a  defect  in  the  attesta- 
tion of  the  warrant,  and  dismissed ;  and  on 
die  10th,  a  second  application  was  made 
to  set  them  aside  on  a  totally  different 
gnnmd,  namely,  that  the  debt  had  been 
satisfied.  Here  are  two  distinct  instances 
in  wfaidi  the  attention  of  the  plaintiff  was 
drawn  by  the  defendant  to  the  form  of  the 
judgment  I  have  always  understood,  that 
when  a  question  of  delay  is  to  be  considered, 
you  do  not  consider  lapse  of  time  only,  but 
means  of  knowledge.  If  this  is  a  mere 
irregolarity,  I  think  the  defendant  has  cured 
it  by  brin^g  up  the  plaintiff  twice  before 
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to  support  his  judgment,  and  not  taking  the 
objection.  Was,  then,  the  ju^ment  void  or 
only  voidable  ?  It  has  been  said,  that  be- 
cause the  authority  in  the  warrant  was  to  sign 
judgment  for  1102.,  and  the  judgment  was 
signed  for  2001.,  there  was  an  excess  of 
authority  which  makes  the  judgment  void, 
and  the  case  of  Pagey.  South  has  been  cited 
in  favour  of  that  view;  but  if  anything  is  to 
be  drawn  from  that  case,  I  should  take  it 
for  granted  that  the  Judge  there  considered 
the  judgment  voidable  only ;  as  he  speaks 
of  amendment.  No  authority  has  been 
cited  in  which  such  a  judgment  has  been 
held  void,  and  I  must,  therefore,  look  to 
the  principle.  It  is  a  common  practice  to 
amend  judgments.  During  term  time,  a 
judgment  may  be  amended  in  any  way  the 
parties  please ;  and,  after  term,  it  may  be 
done  by  an  application  to  a  Judge.  I  think 
that  I  am  quite  at  liberty  to  treat  this  as  an 
irregidarity.  As  to  the  other  point,  concern- 
ing the  form  of  the  writ  of  execution,  I  think 
that  the  form  prescribed  by  the  rule  of 
Court  should  be  followed  out  according  to 
circumstances.  When  interest  is  claimed, 
the  date  of  signing  the  judgment  ought  to 
appear,  but  there  is  no  mention  of  interest 
here.  The  sum  secured  is  S51.,  and  costs. 
The  warrant  is  to  levy  592.  7*.,  and  the 
difference  may  well  apply  to  the  incidental 
expenses  of  the  levy.  There  is  no  substan- 
tial reason  for  attributing  the  amount  to  an 
attempt  to  recover  interest.  I  think,  there- 
fore, the  rule  fails  altogether;  and  as  there 
is  no  pretence  of  any  injustice,  I  am  glad 
to  come  to  tiiat  conclusion. 


Rule  discharged. 
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Bail  Coubx 

1847 
May  a 

Abatement — Public  Officer,  Death  of. 

The  public  officer  of  a  banking  company, 
who  was  plaintiff  in  an  action,  died  after  the 
issuing  of  a  writ  o/  ca.  sa.,  but  before  its 
execution : — Held,  that  it  was  not  necessary 
to  bring  a  sci.  fa. ;  and  that  the  defendant 
was  therefore  not  entitled  to  be  discharged 
on  the  ground  that  the  action  had  abated. 

Semble — That  if  there  was  no  registered 
officer  of  the  company  after  the  deaA  of  the 
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plaintiff,  the  defendant  might  apply  to  the 
Court  to  have  one  appointed  in  order  to  give 
the  defendant  a  discharge. 

This  was  an  action  brought  by  the  plain- 
tiff, as  one  of  the  registered  public  officers 
of  the  Newcastle-upon-Tyne  Joint  Stock 
Banking  Company ;  and  the  plaintiff  reco- 
vered  judgment  against  the  defendant  on 
the  31st  of  March  1841.  No  writ  of  ca.  sa. 
was  issued  on  the  judgment  till  the  9th  of 
November  1842,  when  a  testatum  ca.  sa. 
indorsed  to  levy  the  damages,  costs  and 
interest,  was  issued  into  Middlesex.  The 
sheriff  of  Middlesex  granted  a  warrant  to 
his  o£Scer  to  arrest  the  defendant  upon  the 
writ,  which  wanant  continued  in  force  till 
the  29th  of  September  1843.  No  fresh 
warrant  was  issued  till  the  80th  of  July 
1846,  when  a  new  one  was  granted,  which 
continued  in  force  till  the  29th  of  September 
1 846,  when  it  was  renewed.  The  defendant 
was  arrested  under  this  renewed  warrant  on 
the  20th  of  November  1846.  On  the  23rd 
of  March  1847,  the  defendant  was  informed 
that  the  pluntiff  had  died  on  the  7th  of  May 
1845,  and  accordingly  he  made  an  affidavit 
on  the  9th  of  April  stating  the  above  facts. 
It  further  appeared  on  affidavit,  that  there 
had  been  no  judgment  on  a  scire  facias 
against  the  defendant  since  the  death  of  the 
plaintiff,  in  the  name  of  any  of  the  public 
officers  of  the  company  registered  since  that 
time. 

Lush  having  obtained  a  rule  nisi,  calling 
on  the  registered  officers  of  the  said  company, 
and  on  the  company,  to  shew  cause  why 
the  defendant  should  not  be  discharged  out 
of  custody, — 

Hoggins  (May  8th)  shewed  cause. — An 
action  does  not  abate  by  the  death  of  the 
plaintiff  after  final  judgment,  and  before 
execution.  The  words  of  the  7  Geo.  4. 
c.  46.  8.  9.  shew  that  the  death  of  a  public 
officer  is  not  to  prejudice  any  action,  but 
that  the  action  may  be  continued  in  the 
name  of  any  other  public  officer  of  the  com- 
pany for  the  time  being.  On  the  facts  of 
the  case  the  defendant  was  rightly  in  custody. 

Lush,  in  support  of  the  rule. — The  de- 
fendant is  entided  to  his  discharge.  The 
general  rule  is,  that  where  the  plaintiff  dies 
before  the  writ  is  executed,  it  cannot  be  exe- 
cuted :  although,  if  the  plaintiff  was  alive 
when  the  writ  was  executed,  the  defendant  is 


not  entitled  to  be  discharged  on  the  death  of 
the  plaintiff.  But  for  the  provisions  in  the 
act  of  parliament,  the  executors  of  the  public 
officer  would  be  brought  on  the  record  by 
sci.  fa.  The  statute  says,  on  the  death  of 
a  public  officer,  the  action  may  be  continued 
in  the  name  of  any  public  officer  for  the 
time  being.  This  must  be  done  by  sci.  fa. 
The  defendant  is  always  entitled  to  have 
the  name  of  a  plaintiff  to  whom  he  can 
pay  the  debt. 

[Erle,  J. — Is  there  any  authority  for 
the  defendant's  application  to  be  dischai^ 
before  giving  the  executors  time  to  come 
in?] 

This  case  differs  from  the  cases  reported, 
for  there  the  defendant  had  been  taken  in 
the  lifetime  of  the  plaintiff.  Here,  the 
writ  was  in  operation  before  the  defendant 
was  taken.  The  statute  merely  puts  the 
official  representative  in  the  place  of  the 
legal  representative.  The  company  do  not 
say  that  there  is  any  public  officer  at  present 
existing,  or  that  they  intend  to  appoint  one, 

Erle,  J. — My  view  of  the  case  has  refer- 
ence entirely  to  the  character  of  the  public 
officer.  It  appears  to  me,  that  the  public 
officer  of  a  bsoiking  company  is  only  the 
representative  of  the  company  in  a  court  of 
law  for  the  purposes  of  suil^  and  that  the 
company  itself  is  the  real  party.  It  seems 
to  me,  that  if  it  had  been  necessary  for  the 
company  to  take  any  steps  in  the  action, 
then  they  would  have  required  to  appoint 
an  officer ;  but  if  it  was  not  necessary  for 
them  to  do  so,  I  think  the  defendant  could 
be  taken  under  the  writ.  If  any  difficulty 
should  arise  as  to  whom  the  debt  is  to  be 
paid,  and  by  whom  the  discharge  may  be 
given,  I  think  the  defendant  would  be  en- 
titled to  apply  to  have  a  public  officer 
named  for  the  purpose  of  giving  him  a  dis- 
charge,— the  words  of  the  statute  being 
that  the  action  "  may  be  continued,  prose- 
cuted and  carried  on  in  the  name  of  any 
other  of  the  public  officers  of  such  co-part- 
nership for  the  time  being." 

Rule  discharged. 
Fide  Ellis  v.  Criflitb,  4  Dowl.  &  L.  279. 


Digitized  by 


Google 


EASTER  TERM,  1847. 


313 


1847.     \  SPBNCB  AND  ANOTHER  0.  CRAD< 

May  4.   J  wick. 

Contract — Skipping — Foreig*    Law  — 
Seiture  by  Revenue  Officer*. 

To  an  action  against  the  defendant  for 
breach  of  a  contract  to  carry  goods  of  the  plain- 
tiff safely  by  ship  from  Gibraltar  to  London, 
uiUngat  Cadiz,  the  act  of  God,  the  Queen's 
enemies,  fire,  and  dangers  of  the  seas,  rivers, 
andnavigtUion  (save  risk  of  boats)  excepted, 
the  defendant  pleaded  that  the  ship,  in  the 
cowte  of  the  voyage,  called  at  Cadiz,  ac- 
cording to  the  terms  under  which  the  goods 
•ere  shipped,  and  that  while  there,  and 
mithin  the  jurisdiction  of  a  court  of  the  reve- 
nues in  Spain,  the  said  goods  were,  by  the 
froper  authorities  having  jurisdiction  in  that 
behalf,  lawfully  taken  out  of  the  ship  against 
the  will,  and  without  the  consent,  neglect,  or 
defanll  of  the  defendant,  on  a  charge  of  sus- 
ficion  that  they  were  contraband  according 
to  the  laus  of  Spain;  and  were  afterwards, 
by  a  decree  of  the  said  court,  duly  made 
aetording  to  the  law  of  Spain,  declared  to  be 
and  were  confiscated,  whereby  the  defendant 
•It  prevented  from  delivering  the  goods  : — 
HtU,  that  the  defendant  was  liable,  as  he 
had  failed  to  bring  himself  within  any  of 
the  exceptions  in  his  contract,  and  nothing 
not  stated  from  which  it  appeared  that  either 
forty  knew  or  was  bound  to  take  notice  of 
the  revenue  laws  of  Spain, 

Amunpsit.  The  declaration  stated,  that 
whereas,  theretofore,  and  before  the  making 
of  the  promise  of  the  defendant  thereinafter 
>ii«iitioned,  to  wit,  on  &c.,  the  plaintiffs,  at 
the  request  of  the  defendant,  caused  to  be 
■Upped,  in  good  order,  and  well  conditioned, 
on  board  a  certain  ship  of  the  defendant,  to 
wit,  a  certain  ship  called  the  Warhlington, 
then  riding  at  anchor  in  the  Bay  of  Gibraltar, 
ud  boand  for  London,  calling  at  Cadiz, 
cntain  goods  and  merchandises  of  the  plaih- 
tiffii,  to  wit,  &c.,  to  be  taken  care  of  and 
nfely  and  securely  carried  and  conveyed  in 
and  onboard  of  the  said  ship  from  the  Bay 
of  Gibtaltar  aforesaid  to  the  port  of  London, 
*nd  there,  to  wit,  at  the  port  of  London 
aforesaid,  delivered  in  the  like  good  order 
ud  well  conditioned,  the  act  of  God,  the 
Qoeen't  enemies,  fire,  all  and  every  other 
daogers  and  accidents  of  the  seas,  rivers, 
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and  navigation  of  whatever  nature  or  kind 
soever,  save  risk  of  boats  so  far  as  ships  were 
liable  thereto,  excepted,  to  the  plaintiffs  or 
their  assigns,  on  paying  for  the  said  goods 
and  merchandise  certain  freight,  to  wit, 
30 j.  per  ton,  and  \0l.  per  cent.,  with 
primage  and  average  accustomed  ;  and 
therefore,  in  consideration  of  the  premises, 
and  of  the  said  freight,  primage,  and  average, 
the  defendant  promised  the  plaintiffs  to  take 
care  of  and  safely  and  securely  carry,  con- 
vey, and  deliver  the  said  goods  and  mer- 
chandise as  aforesaid,  the  act  of  God,  the 
Queen's  enemies,  fire,  all  and  every  other 
dangers  and  accidents  soever  of  the  seas, 
rivers,  and  navigation  of  whatever  nature  or 
kind,  save  risk  of  boats  so  far  as  ships  are 
liable  thereto,  excepted ;  and  although 
the  defendant  then  took,  accepted,  and 
received  the  said  goods  and  merchandise 
of  and  from  the  plaintiffs  for  the  purpose 
aforesaid,  and  although  the  said  ship  after- 
wards, to  wit,  on  the  1st  day  of  March, 
in  the  year  of  our  Lord  1846,  safely 
arrived  in  the  port  of  London  aforesaid,  and 
although  a  reasonable  time  for  the  defendant 
to  have  delivered  the  said  goods  and  mer- 
chandises to  the  plaintiffs  had  at  the  com- 
mencement of  the  suit  long  elapsed,  and 
although  the  defendant  had  not  been  pre- 
vented from  taking  care  of  and  safely  and 
securely  carrying,  conveying,  and  deliver- 
ing the  whole  of  the  said  goods  and  mer- 
chandises as  aforesaid  by  the  act  of  God, 
the  Queen's  enemies,  fire,  or  any  danger 
or  accident  of  the  sea,  rivers,  or  navigation 
of  any  nature  or  kind  whatsoever,  and 
although  the  defendant  had  delivered  a  part 
of  the  sud  goods  and  merchandise,  to  wit, 
&c.,  and  although  the  plaintiffs  had  always 
been  ready  and  willing  to  pay  to  the 
defendant  the  said  freight,  primage,  and 
average,  upon  the  terms  aforesaid,  of  which 
the  defendant  had  always  had  notice. 
Breach — That  the  defendant  had  disre- 
garded his  said  promise,  and  had  not  taken 
care  of  and  safely  and  securely  carried,  con- 
veyed, and  delivered  the  residue  of  the  said 
goods  and  merchandises  as  aforesaid,  but 
had  wholly  failed  and  neglected  so  to  do, 
and  had  behaved  and  conducted  himself  so 
carelessly,  negligently,  and  improperly  with 
respect  to  the  carrying,  conveying,  and  de- 
livering the  said  residue  of  the  said  goods 
and  merchandise,  that,  by  reason  thereof, 
SS 
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the  said  residue  of  the  said  goods  and  mer- 
chandises being  of  great  value,  to  wit,  &c., 
bad  become  and  were  wholly  lost  to  the 
plaintiffs,  &c. 

Fifth  plea — That  after  the  said  residue 
of  the  said  goods  and  merchandises  in  the 
declaration  mentioned  had  been  shipped  as 
therein  alleged,  and  whilst  the  same  and 
every  part  thereof  were  on  board  the  said 
ship  of  the  defendant,  and  before  any  breach 
of  promise  in  respect  thereof,  to  wit,  on  the 
28th  day  of  November  in  the  year  of  our 
Lord  1845,  the  said  ship,  in  the  course  of 
her  said  voyage  to  London,  did  caU  and  was 
at  Cadiz,  to  wit,  in  the  province  of  Anda- 
lusia and  kingdom  of  Spain,  and  according 
to  and  within  the  meaning  of  the  said  terms, 
upon  which  the  said  residue  of  the  said 
goods  and  merchandises  was  shipped,  as  in 
the  declaration  alleged,  and  that  the  said 
residue  of  the  said  goods  and  merchandises 
was  then  within  the  jurisdiction  of  the  officers 
of  the  customs  at  Cadiz  aforesaid,  and  also 
within  the  jurisdiction  of  a  certain  court 
and  tribunal,  to  wit,  the  tribunal  of  the 
sub-delegation  of  the  revenues  of  the  pro- 
vince of  Andalusia  aforesaid,  in  the  said 
kingdom  of  Spain,  then  held  at  Cadiz,  to 
wit,  by  and  before  a  certain  person,  to  wit, 
one  Signor  Don  Manuel  Lanchez  Ocana, 
the  intendant  sub-delegate  of  the  revenues 
of  the  said  province,  and  then  being  the 
Judge  of  and  in  the  said  court ;  and  that 
whilst  the  said  ship  was  so  calling,  and  was 
at  Cadiz  aforesaid,  in  manner  aforesaid, 
end  whilst  the  said  residue  of  the  said  goods 
and  merchandises  and  every  part  thereof 
were  within  the  jurisdiction  of  the  said 
Court,'  and  of  the  said  officers  of  customs  at 
Cadis  aforesaid,  and  before  any  breach  of 
promise  by  the  said  defendant,  in  respect 
thereof,  to  wit,  on  the  day  and  year  afore- 
said, the  said  residue  of  the  said  goods  and 
merchandise  was  then,  by  the  proper  au- 
thorities having  jurisdiction  in  that  behalf, 
to  wit,  the  said  officers  of  the  customs  at 
Cadiz  aforesaid,  and  according  to  the  law 
of  Cadiz  aforesaid,  and  of  the  said  kingdom 
of  Spain,  lawfully  taken  out  of  the  said 
ship,  and  the  care  and  custody  of  the  said 
defendant,  and  landed,  and  examined,  and 
detained,  to  wit,  for  the  space  of  thirty 
days,  to  wit,  at  Cadiz  aforesaid,  and  within 
the  jurisdicdon  of  the  said  Court,  and 
against  the  will,  and  without  the  consent, 


neglect,  or  default  of  the  defendant,  or  hi* 
agents  or  servants,  in  that  behalf,  on  a  cer- 
tain charge,  to  wit,  on  a  charge  of  suspicion 
that  the  same  were  contraband  according 
to  the  laws  of  Cadiz  aforesaid,  and  of  the 
said  kingdom  of  Spain,  and  which  last- 
mentioned  charge  was  then,  to  wit,  on  the 
day  and  year  aforesaid,  duly,  and  according 
to  the  law  of  Cadiz  and  the  said  kingdom 
of  Spain,  preferred  in  the  said  before-men- 
tioned court  and  tribunal,  held  as  afore- 
said, by  the  proper  officer  in  that  behalf^ 
to  wit,  by  one  Don  Juan  Quijada,  lieutenant 
of  custom-house  officers  at  Cadiz  afore- 
said ;  and  the  defendant  iiirther  saye,  that 
afterwards,  and  whilst  the  said  residue  of 
the  said  goods  and  merchandise  was  at 
Cadiz  aforesaid,  and  so  detained  aa  afore- 
said, and  within  the  jurisdiction  of  the  said 
Court,  to  wit,  on  the  day  and  year  afore- 
said, the  same  residne  of  the  said  goods 
and  merchandise,  and  every  part  therec^ 
were  and  was  by  a  decree  mi  order  of 
the  said  Court,  and  of  the  said  Judge 
thereof,  then  duly  made,  aoeording  to  the 
law  of  Cadiz  aforesaid,  and  of  itie  said 
kingdom  of  Spain,  declared  to  be,  and  was 
and  were  confiscated,  to  wit,  upon  the 
charge  afbrestud,  and  by  reason  of  the  pre- 
mises the  said  residue  of  the  said  goods  and 
merchandise,  and  every  part  thereof,  were 
and  was  then  and  thence  hitherto  bath  and 
have  been  wholly  taken,  k^>t,  and  detained 
fiom  and  out  of  the  care,  custody,  posses- 
sion, and  controul  of  the  said  defendant,  to 
wit,  by  the  said  officers  of  the  customs, 
and,  according  to  the  laws  of  Cadiz  afor»> 
said  and  the  said  kingdom  of  Spain,  and 
against  the  will  and  without  the  conaeot, 
neglect,  or  default  of  the  said  defendant,  his 
agents  or  servants  in  that  behalf;  and  by 
means  of  the  premises,  and  not  otherwise, 
the  said  defendant  was  then  and  thence- 
forth hitherto  wholly  and  absolutely  hin- 
dered and  prevented  from  further  perform« 
ing  his  said  promise  as  to  the  said  residoe 
of  the  said  ^>ods  and  merchandise ;  and 
the  defendant  further  says,  that  always,  up 
to  and  until  and  at  the  time  of  the  defen- 
dant being  so  hindered  and  prevented  from 
performing  his  said  promise  as  last  afore- 
said, he  the  said  defendant  did  take  care  of 
and  safely  and  securely  carry  and  convey 
the  same  residue  of  the  said  goods  and 
merchandise,  and  otherwise  observe   and 
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foSam  Us  laid  promiie  in  respeet  thereof, 
in  ill  things,  and  was  then  and  thenceforth, 
Imt  for  the  premises  aforesaid,  ready  and 
inQiflg  to  and  would  have  fully  performed 
his  iiad  promise.     Verification. 

Demumr  to  the  fifth  plea,  that  it  is 
aot  sTenred  theran  with  si^eient  particn- 
kiity  that  the  residne  of  the  said  goods  and 
tbsttels  in  the  said  plea  mentioned  was 
eonfiseated  through  any  act,  default,  or  neg- 
lect of  the  plaintiff,  and  that  it  is  inconsistent 
with  the  sud  last  plea,  that  the  said  residue 
wts  adjudged  to  be  contraband,  and  was 
confiscated  by  die  act  or  neglect  of  the 
defendant,  or  some  third  person ;  and  also, 
tikat  it  a  not  avenrred  with  sufliieient  particu« 
baity  in  lite  said  last  plea,  how  or  where- 
ibre,  or  on  what  account,  or  by  what  act, 
Behcet,  or  defoalt,  the  said  residue  of  the 
•sid  goods  and  chattels  became  and  was 
eonfiseated,  nor  is  any  information  Uiereof, 
or  of  any  of  the  droumstances   relating 
tbereto,  given  to  the  plaintiffs,  by  the  said 
plea;  and  also,  that  it  is  not  shewn  in  the 
md  plea  by  what  law  or  custom  of  Cadie 
aforesaid,  or  of  the  said  kingdom  of  Spain, 
Of  by  what  violation  or  breach  of  such  law 
er  rastom,  the  said  residue  of  the  said  goods 
beesme  Hable  to  be  and  was  confiscated,  or 
by  whom  the  said  law  or  custom  was  broken 
or  violated ;  and  that  it  is  not  averred  with 
saflident  particularity  in  the  said  plea  that 
h  was  necessary  for  the  purpose  of  the  said 
voyage  for  the  said  vessel  to  go  within  the 
jndsdiction  of  the  said  Court ;  and  that  it  is 
not  averred  in  the  said  plea  that  the  said 
letidne  of  the  said  goods  was  contraband 
by  the  law  of  Spain,  but  only  that  the  said 
Conrt  found  them  to  be  so ;  and  also,  that 
tke  said  last  plea  does  not  sufHeiently  con- 
fess die  breach  in  the  said  declaradon,  nor 
sofficiendy  avoid  the  same,  and  amounts 
to  HI  argumentadve  traverse  of  that  part  of 
tiie  fanadi  in  the  said  declaradon  which 
allegea  that  the  said  residue  of  the  said 
goods  and  chattels  was  lost  by  the  careless, 
■egUgsiit,  and  improper  conduct  of  the  de- 
fasdant,  and  for  diat  the  said  last  plea  is, 
in  other  raapeets,  defecdve,  vicious,  and  in- 
ftmal. 

Cnmpt»»,  in  support  of  die  demurrer.-~ 
The  flea  ia  bad  in  substance,  as  it  does  nst 
hd^ig  the  case  within  the  exceptions  set  out 
io  the  declaration ;  and  therefore  shews 
nothing  which  can  exempt  the  defendant 


firom  performing  his  contract.  The  general 
rule  of  law  is,  that  if  a  party  enters  into  an 
absolute  contract  to  do  an  act,  he  will  not 
be  discharged  from  the  performance  of  that 
act,  in  consequence  of  its  being  declared  to 
be  illegal  by  any  law,  except  that  of  his 
own  country.  Independendy  of  the  express 
exception  here  introduced,  the  defendant 
would  not  be  discharged  by  the  act  of  God 
'—Com.  Dig.  tit.  '  Condition,'  (D,)  1.  In 
Blight  V.  Page  {I)  a  similar  state  of  facts 
was  held  no  excuse.  In  Sjoerd*  v.  Lus- 
eombe  (2),  the  master  of  the  ship  covenanted 
by  charter-party  to  go  to  a  port  in  America, 
and  receive  a  loading  from  a  freighter  there, 
and  bring  home  the  same,  with  an  exception 
of  the  restraint  of  rulers,  but  the  freighter 
covenanted  absolutely  to  provide  the  load- 
ing without  any  such  exception :  the  latter 
was  held  not  to  be  discharged  from  his 
covenant  by  an  embargo  in  the  American 
port,  which  prevented  him  from  loading 
the  ship.  In  Evans  v.  Hulton(3)  goods 
were  to  be  conveyed  from  Liverpool  to 
Canton  and  there  landed;  on  arrival,  the 
British  superintendent,  acting  under  the 
English  government,  prohibited  the  land- 
ing, and  to  an  action  for  breach  of  contract, 
this  was  held  to  be  no  defence.  So  in 
OotUng  V.  Higgini  (4),  where  the  cargo  was 
seized  at  Jamaica  for  a  supposed  violation 
of  the  revenue  laws,  and  there  condemned, 
the  owner  of  the  goods  was  held  to  have  an 
action  for  the  non-delivery.  Barker  v. 
Hodgson  (5)  is  directly  in  point.  There  a 
charterer  of  a  ship,  who  covenanted  to  send 
a  cargo  alongside  at  a  foreign  port  was  not 
excused  from  doing  so,  tliough  in  conse- 
quence of  the  prevalence  of  an  infections 
disorder  at  the  port  all  public  intercourse 
was  prolribited  by  the  law  at  the  port.  But 
an  English  subject  is  not  bound  by  die 
revenue  laws  of  a  foreign  country — Holman 
V.  Johnson  (6),  Boucher  v.  Lawson  (7). 

[Lord  Denman,  C.J.  referred  to  Smith 
V.  Nieolls,  cited  in  Story's  Conflict  of  Lavf, 
pp.  773,  795.] 

There  the  contract  was  not  illegal  in  its 

(1)  3  Bos.  &  Pul.  295.0. 

(2)  16  Etst.  201. 

(3)  2  Dowl.  N.S.  600;  «.  c  13  Law  J.  Rep. 
(N.8.)  C.P.  17. 

(4)  1  Campb.  451. 

(6)  8  Man.  &  Selw.  267. 

(6)  Cowp.  343. 

(7)  Cas.  Ump.  Hardw.  85. 
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inception ;  nor  is  there  anything  stated  in 
the  plea  by  which  the  plaintiff  is  shewn  to 
have  been  in  fault  at  all.  Then  the  plea 
is  bad  in  form,  as  it  does  not  shew  how  or 
why  these  goods  were  contraband. 

Bovill,  contr^. — The  plea  affords  a  good 
answer  to  the  action.  The  voyage  agreed 
upon  by  the  plaintiffs  was  one  in  which  the 
vessel  would  call  at  Cadiz,  and  there  is  an 
implied  consent  by  them  that  their  property 
shall  be  liable  to  the  laws  of  such  foreign 
countries  as  it  may  arrive  at  in  the  course 
of  the  voyage.  What  takes  place  at  Cadiz 
is  a  proceeding  in  rem,  by  a  court  of  com- 
petent jurisdiction,  and  therefore,  frimd 
facie,  binding  on  the  plaintiffs.  Then,  as  to 
the  terms  of  the  contract.  Common  car- 
riers are  generally  bound  by  their  contract; 
and  to  protect  them  certain  exceptions  have 
been  usually  introduced,  and  these  excep- 
tions ha,ve  been  latterly  much  extended. 
Here,  however,  the  defendant  is  not  charged 
as  a  common  carrier,  "  The  act  of  God" 
has  been  understood  by  text  writers  to 
include  any  inevitable  accident  or  casualty 
^Jones  on  Bailments,  p.  104,  Story  on 
Bailment,  sec.  489.  The  test  is  what  is 
alleged  in  this  plea,  that  the  loss  occurred 
without  the  neglect  or  default  of  the  defen- 
dant. The  exception  of  a  loss  by  perils  of 
the  seas  was  extended  to  an  accidental  col- 
lision in  Buller  v.  Fisher  {S),  where  Lord 
Kenyon  says,  that  a  misfortune  happening 
without  fault  in  either  party  falls  within  the 
exception  of  perils  of  the  sea — Abbott  on 
Shipping,  p.  382.  In  Gabayt.  Lloyd  {9), 
where  horses,  in  consequence  of  a  storm, 
kicked  down  the  partitions,  and  were  injured 
so  much  that  they  died,  that  was  held  to  be  a 
loss  by  perils  of  the  sea.  Fletcher  v.  Inglis 
(10)  is  another  instance  :  there,  where  a  ship 
in  a  dry  harbour  took  ground  and  was  in- 
jured, it  was  held  to  be  a  loss  by  perils  of  the 
sea.  But  there  is  the  additional  exception  of 
dangers  of  rivers  and  navigation ;  and  ibis 
will  include  anything  happening  in  the 
course  of  the  voyage  or  navigation,  and  it 
cannot  be  said  that  this  loss  did  not  occur 
while  the  ship  was  in  the  course  of  navi- 


(8)  8  Eip.  67. 

(9)  3  B.  &  C.  793 ;  8.  c.  3  Uw  J.  Rep.  K.B. 
116. 

(10)  2B.  &Ald.  315. 


gation.     But  there  is  another  ground  upon 
which  the  defendant  is  dischai^ed,  namely, 
that  the  loss  was  occasioned  through  the 
fault  of  the  plaintiffs  themselves,  in  shippmg 
goods  liable  to  be  seized  at  Cadiz,  where 
they  knew  the  ship  was  to  call.     In  all 
contracts  of  this  kind  there  is  an  implied 
undertaking  by  the  shipper  that  the  goods 
shipped  are  lawful  for  the  particular  voyage 
— Abbott  on  Shipping,  p.  402.     HiU  v.  Idk 
(11)  is  very  important  as  to  the  principle, 
that  the  shipper  is  bound  to  do  everything 
necessary  on  his  part  to  enable  the  captain 
to  land  the  goods.     So  here,  it  is  necessary 
for  them  to  do  everything  to  enable  the  ship* 
owner  to  carry  to  the  end  of  the  voyage, 
and  by  shipping  goods  liable  to  confiscation 
they  have  failed  to  do  all  in  their  power  to 
prevent  their  seizure  at  a  port  in  the  course  of 
the  voyage.     In  Magalhaen*  v.  Btuher  ( 1 2) 
the  plaintiff  could  not  recover  for  a  breach  of 
an  undertaking  to  sail  with  convoy,  when 
it  appeared   that  it  was  impracticable  to 
do  so  by  the  default  of  the  plaintiff  himsdf. 
Suppose  the  plaintiff  had  been  a  passenger 
under  a  contract  to  carry  him  on  this  voy- 
age and  deliver  him  safely  at  London,  and 
when  he  was  within  the  jurisdiction  of  this 
country  and  before  arrival  he   had  been 
seized  for  crime,  the  owner  would  be  dis- 
charged from  his  contract ;  and  so  it  would 
be  if  the  arrest  took  place  at  Cadiz,  for  a 
party  who  is  there  by  his  own  contract  con- 
sents to  be  subject  to  the  laws  of  that  state. 
That  is  the  same  case  as  the  present.  Here, 
the  defendant  is  absolved  by  the  decree  of 
a  foreign  court  of  competent  jurisdiction 
that  the  goods  were  contraband.    The  law  of 
the  country  where  a  contract  is  to  be  per- 
formed, not  where  it  is  made,  governs  the 
contract  as  to  its  validity,  nature,  obliga- 
tion and  interpretation^)S'tory'«  Conflict  of 
Laws,  s.  280. 

[Pattbson,  J.— No  part  of  the  contract 
as  to  these  goods  was  to  be  performed  at 
Cadiz.] 

The  ship  which  carried  the  goods  was  to 
touch  there  by  the  terms  of  the  bill  of  lading, 
and  if  she  had  not  touched  there  the  in- 
surance would  have  been  avoided.  Then 
it  is  said,  that  the  courts  of  one  country 
will  not  inquire  into  the  revenue  laws  of 

(11)  4Campb.  327. 

(12)  Ibid.  54. 
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notiier  .ooaotry :  that  docbrine  is  repro- 
Uted  by  writers  on  commercial  law. — See 
Sl»ry't  Conflict  of  Law*,  see.  257,  and  note 
lliereon. 

[Lord  Denman,  C.J. — We  may  not  be 
booad  to  take  notice  of  the  revenue  laws  of 
t  foieign  country ;  bnt  if  we  know  of  them, 
ud  conspire  to  defiraud  them,  that  is  an- 
other thing.] 

Still,  a^nitting  that  the  general  revenue 
law  of  Spain  will  not  be  noticed,  it  is  sub- 
mitted that  the  act  and  judgment  of  a  Court 
of  competent  jurisdiction,  given  in  the  par- 
ticular case,  will  be  respected.     This  dis- 
tinction is  taken  in  Boucher  v.  Lawson, 
where  it  is  said  by  Lord  Hatdwicke,  C.J., 
"  the  reasMi  gone  upon  by  Lord  Chancellor 
King  in  the  case  of  Bwrrough*  v.  Jamin- 
M*  was  certainly  right,  that  where   any 
Court,  whether  foreign  or  domestic,  that  has 
the  proper  jurisdiction  of  the  case,  makes  a 
detnmination,  it  is  conelasiye  to  all  other 
Courts."     This  dictum  cannot,  indeed,  be 
snpported  as  to  the  decision  of  a  foreign 
Court   being    held    conclusive   here,   but 
the  decision  is  still  law,  and  the  judg- 
nent  of  the  foreign  Court  is  primd  facie 
eridenee,  which  must  be  rebutted  by  the 
other  side.     Power  v.  WhUmore  (IS),  Phi- 
Upt  V.  Hunter  (14),  Hughes  v.  Cornelius 
(15),  The  Duchess  of  KingsUm's  case  (16), 
are  to  the   same    effect.      This  contract 
vonld  have  been  avoided  if  the  goods  had 
been  declared  contraband  by  our  law ;  and 
by  &e  comity  of  nations,  the  same  efifect 
reaohsfrom  the  decision  of  a  Spanish  Court. 
There  are  many  cases  not  within  the  ex- 
ceptions in  charter-parties  and  bills  of  lad- 
ii^,  which  suspend  or  a£fect  the  contract, 
as  an  embargo — Hadley  v.  Clarke  (17), 
and  breaking  out  of  war — Abbott  on  Ship" 
fi»g,  p.  596.      So  pirates — Pickering  v. 
Barkley  (}»),  Barton  v.    WoIUford  {\9). 
An  analogoua  case  is  where  a  party  is  un- 
der a  positive  contract  to  pay  a  debt  on  a 
given  day  in  London  or  in  Scotland,  and 
the  debt  is  attached  before  the  day,  the  pro- 

(13)  4  Mtn.  &  Selir.  141. 

(14)  2  H.  Bltck.  402. 

(15)  2  Show.  232. 

(16)  II  St.  Tr.  261. 

(17)  8  Term  Rep.  259. 

(18)  Stfk,  132. 

(19)  Comb.  56. 


mise  is  discha^ed — Com.  Dig.  '*  Attach- 
ment,' Brook  V.  Smith  (20),  Satage's  case 
(21),  Conflict  of  Laws,  sec.  54:9,M'Leod  v. 
Schultze  (22).  Evans  v.  Hutton  is  sub- 
stantially in  favour  of  the  defendant ;  there 
Tindal,  CJ.  seems  to  assume  that  if  a 
competent  authority  had  been  shewn,  the 
defence  would  have  been  good.  Gosling  v. 
Higgins  is  the  only  case  where  it  has  been 
attempted  to  make  a  defendant  liable  under 
circumstances  like  the  present ;  but  that  is 
clearly  distinguishable,  as  there  the  sentence 
of  condemnation  had  been  reversed  on 
appeal  to  the  Privy  Council  in  England : 
the  seizure,  therefore,  was  unlawful,  and  the 
decision  proceeds  on  the  ground  that  the 
owner  of  the  ship  had  a  remedy  over 
against  the  officers  of  government ;  that  is 
in  accordtmce  with  the  law  as  laid  down  in 
Cogga  v.  Bemard{23).  In  Blight  v.  Page 
the  defence  set  up  was  under  the  genend 
law  of  Russia,  which,  it  is  admitted,  is  no 
answer.  Sjoerds  v.  Luscombe  proceeded  on 
the  same  ground.  In  Barker  v.  Hodgson  the 
defendant  might  have  sent  the  cargo  along- 
side before  communication  was  prevented  ; 
besides,  that  was  a  mere  illegality,  which 
did  not  absolve  the  defendant.  Lastly,  as 
tb  the  objection  of  form,  it  is  said  the  cause 
of  condemnation  is  not  sufficiently  stated ; 
but  it  is  imnkaterial  what  the  charge  was  if 
'ihe  goods  were  confiscated  by  a  Court  hav- 
ing competent  authority ;  if  the  judgment 
is  unfounded,  that  should  be  shewn  by  the 
plainti£f — Cowan  v.  Braidwoodiii), 
■  Crompton,  in  reply. — The  loss  does  not 
fall  within  any  of  the  exceptions. 

[Lord  Denuan. — You  need  not  argue 
that  point.] 

Then  as  to  its  being  the  fault  of  the 
plaintififs  that  the  loss  occurred,  there  is  no- 
thing to  shew  that  when  the  ship  started 
there  was  any  &ult  at  all,  either  of  plaintiff 
or  defendant.  As  to  there  being  an  implied 
contract  that  the  goods  shipped  are  lawful 
for  the  voyage,  that  is  denied  so  fiw  as  the 
laws  of  a  foreign  country  are  concerned; 
and  no  deceit  or  fraud  on  the  part  of  the 

(20)  1  Silk.  280. 

(21)  Ibid.  291. 

(22)  1  Dowl.  &  L.  614;  i.  c  13  Ltw  J.  Rep. 
(N.S.)  Exch.  321. 

(23)  2Lord  m7in.911. 

(24)  9  Dowl  P.C.  26. 
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plai^Ub  is  alleged.  As  to  Hill  ▼.  Idlt  and 
Magalhaeni  t.  Buthtr,  thers  the  act  to  ba 
done  was  lequired  hj  the  law  of  England. 
If  any  exeaae  exists  for  not  going  into 
Cadiz,  it  will  not  avoid  the  contract,  which 
is  to  carry  the  goods  to  London.  Then  as 
to  the  judgment  of  the  foreign  CoortSf 
which  are  said  to  be  prkuA  faeU  evidence,  if 
not  ccmdusive ;  that  is  not  a^Doittcd ;  bat  tf 
it  were  so,  soch  a  judgment  that  goods  are 
contraband  could  not  affeot  a  positive  eon- 
tract  to  carry  them  saHely.  "thtio  supposed 
analogy  to  die  case  of  foreign  attachment 
docs  not  exist:  that  is  an  answer  to  an 
action  because  by  it  the  property  passes  by 
assignment  to  another  party ;  but  the  debt 
remains,  and  the  contract  is  not  dissolvedi 
The  case  dted,  that  the  prevention  of  the 
voyage  being  completed  by  aa  embargo  is 
no  answer  to  »A  action  finr  breach  of  a 
positive  contract,  is  very  strong  in  &vour  of 
the  plaintiffiu 

IiO&D  DsncAH,  CJ.*— We  cannot  help 
thinking  tint  this  is  a  bold  attempt  to 
alter  the  established  prindplea  of  the  law 
on  this  subject;  but  if  the  old  law  is  to 
receive  a  new  qualification,  I  think  a  better 
case  than  the  present  might  have  been  se* 
lected.  Here  there  is  aa  express  contract 
to  OBiry  goods,  and  nothing  is  done  by  the 
plaintitib  in  oontcaveotion  of  the  law  of 
England  or  the  law  of  Bpain  as  regards  the 
carriage  of  those  goods.  As  &r  as  was 
known  to  the  parties  there  was  no  reason 
to  suspect  that  these  goods  were  liable  to 
be  seized  at  Cadia  at  the  time  when  the 
contract  was  made.  Even  supposing  the 
revenue  laws  of  a  foreign  country  can 
be  inquired  into  by  us,  which  it  is  possible 
they  may  be  where  there  has  been  any  at- 
tempt to  defraud  then,  Still  there  is  noUnng 
to  shew  that  either  of  these  parties  were 
aware  of  that  law*  One  argument  here  is, 
not  that  this  is  not  within  the  exceptions, 
but  that  we  o«^t  to  give  a  more  ex- 
tended interpretation  to  &e  words  of  those 
exceptions  than  has  fimnerly  been  given: 
but  this  argument  ought  to  be  discarded 
both  with  reference  to  the  interests  of  indi- 
viduals and  the  principles  of  justice.  These 
rales  have  been  well  understood  for  a  length 
of  time,  and  the  Cowrts  arsibound  to  give 
effect  to  those  principles  as  laid  down  by 


Lord  EUenboroi^h,  in  AOeinton  v.  RUehk 
(25))  which  completely  disposes  of  the  pra^ 
sent  Case. 

Patteson,  J. — I  am  of  the  same  ofrinion. 
The  question  always  is,  whether  a  party 
brings  himself  within  the  meaning  of  the 
contract,  for  he  must  be  liable  for  not  carry- 
ing goods  safely,  unless  be  can  bring  him- 
self within  the  exceptions  in  the  charter- 
party  or  UU  of  lading.   Now,  the  facts  which 
have  occurred  here  do  not  &11  widiin  any 
of  the  exceptions,  for  the  defendant  was  not 
prevented  by  the  act  of  Ood,  or  the  perils 
of  seas  or  of  navigation :  as  to  the  latter 
head,  it  is  argued,  that  because  the  goods 
in  the  course  of  the  voyage  were  taken  to 
Cadiz,  and  were  there  seized  as  contoaband; 
that  Was  included  in  the  porils  of  naviga- 
tion, and  a  case  was  cited  where  a  ship 
having  been  injured  while  in  a  dry  dock,  it 
was  held  to  fall  under  this  head  ;  but  that 
eocnned  in  the  regular  oouise  of  navigation^ 
whereas,  what  hm  happened  had  nothing 
to  do  with  the  navigation  of  the  vessd,  but 
h  arose  entirely  from  the  law  of  Spann,  of 
which  we  mustsuppose  both  the  plaintiffeand 
the  defendant  to  have  been  equdly  ^orant. 
If  so,  it  is  clear  that  this  did  not  oeeui 
through  the  aet  of  the  plainti£b.     If  both 
parties  knew  what  the  law  of  Spain  was, 
tbe  defendant  cannot  rely  on    that   hnv 
agtdnst  the  plaintifis ;  and  we  cannot  assume 
that  the  plainti&  knew  it,  and  Aat  the 
defendant  did  not     Periiaps,  if  a  plea  cowld 
be  framed,  shewing  that  the  plaintiffs  knew 
that  these  goods  were  liable  to  bo  confis- 
cated if  they  went  into  Cadiz  before  they 
catered  into  the  contract,  that  might  amount 
to  a  defence  ;  but  it  is  sufficient  to  say  that 
no  such  case  arises  here.     As  it  is,  it  rests 
entirely  on  whether  there  is  anytimig  in 
these  exceptions  of  which  the  defendant 
can  avail  himself  as  a  defence  to  the  action. 
The  case  of  OotUng  v.  Hkfgms,  wbi<^  was 
the  only  authority  cited  as  directly  in  point, 
is  distinguished  because  there  was  a  remedy 
over  in  that  case.     I  doubt  very   nau^ 
whether  that  was  the  ground  of  the  decision. 
Lord  Ellenborough,  in  Atkinson  v.  Xitehie, 
says  the  party  is  bound  to  deliver  the  goods, 
uidess  he  protects  himself  by  the  terms  of 
the  bill  of  lading  and  brings  himself  witlun 

(76)  10£m(,M0. 
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thoia  teimt.  At  to  Um  aigument  from  tha 
ualogy  of  foreign  attachment,  that  may  in 
(omeie&aebesaid  to  be  the  act  of  the  patty, 
tot  the  creditor  to  a  certain  extent  cloima 
nnder  the  party.  Here,  for  aught  Uist 
appears  to  the  contrary,  both  parties  were 
^pionnt  of  the  law  which  caused  the  loei. 
Hoe,  too,  we  do  not  know  when  this  law 
wu  made,  or  under  what  circumstances  the 
foodi  wete  rendered  contraband,  or  whether 
it  was  on  account  of  the  nature  of  the  goods 
tliemselves  that  they  were  seized,  or  in  eon.- 
Mqnence  of  something  which  occurred  in 
the  nunner  of  bringing  them  in.  I  dis^ 
claim  entirely  the  notion  that  an  act  of  this 
•art  is  to  depend  on  the  negligence  or  care 
of  the  plaintifis  to  ascertain  t^  law  of  the 
£)teign  eoontry.  The  defendant  is  bonnd 
to  bring  himself  within  the  terms  of  his  con- 
tact, which  he  has  not  done  in  the  present 
case. 

WiGHTMAN,  J.— I  am  of  the  same  opinion. 
The  defendant  by  the  bill  of  lading  entered 
i>to  an  absolnte  contact  to  carry  the  goods, 
nd  to  deliver  them  at  London  with  certain 
czeepdons,  one  of  which  is  the  act  of  God, 
and  the  other  perils  of  the  aea  and  naviga- 
^;  and  it  is  contended,  that  under  one 
«t  other  of  these  exceptions  the  defendant 
>i  psstected.  We  have  expceased  our  opin- 
ion duing  the  argament,  that  the  case  faUs 
*itbin  neither  of  these  exceptions.  Then 
it  is  aigaed  on  the  higher  ground,  that 
tahiog  it  as  a  positive  contaraet  to  deliver 
the  goods,  the  delivery  was  prevented  by 
the  act  of  a  court  of  competent  jurisdiction. 
No  default  by  the  plaintiffs  ia  alleged  in  the 
plea,  nor  any  knowledge  that  these  goods 
vere  contraband  at  Cadiz,  nor  that  it  was 
at  the  desire  of  the  pUontMs  that  the  goods 
were  taken  into  Cadiz.  Their  desire  was 
that  they  should  be  taken  to  London,  and 
the  only  reason  for  taking  them  into  Cadis 
was  because  dwt  was  the  route  of  the  ship. 
ITnther  pai^  seems  by  the  pleadings  to 
have  known  that  these  goods  were  liable 
to  be  asiMd  at  Cadis,  or  that  anything  was 
likely  to  occur  to  frustrate  the  voyage. 
Primd  facie  there  is  no  illegality  in  entering 
into  such  a  contract,  and  the  case  falls  directly 
within  the  principle  laid  down  by  Lord 
Ellenborough,  who  refers  to  the  rule  as 
stated  in  other  cases  to  be  this:  "  The  rule 
laid  down  in  the  case  o( Paradine  v,  Jane  {'26) 
(26)  Alleyn,  n.  27. 


has  been  often  recognised  ia  oonrts  of 
law  as  a  sound  one;  t.  e.  that  when  tha 
party  by  his  own  contract  creates  a  duty  or 
chaige  upon  himself,  he  is  bound  to  inake 
it  good  if  he  may,  notwithstanding  any 
(wcident  by  inevitable  necessity,  because  be 
might  have  provided  against  it  by  his  con* 
tract."  It  i^pesrs  to  me  that  this  ease 
&lls  directly  within  the  rule,  and  that  this 
is  a  preventi<m  by  inevitable  necessity  whiek 
he  ought  to  have  provided  against  in  his  oon>. 
tract.  It  is  said  there  is  an  analogy  to  the  case 
of  a  foreigB  attachment,  by  whidi  the  party 
nigbt  be  prevented  performing  bis  oontiact 
to  pay  a  debt;  but  I  think  there  is  no 
analogy  between  the  two  cases.  The  cus- 
tom by  which  goods  are  attached  enables  ^ 
third  party  to  step  in  and  take  advantage 
9f  a  contract  origmaUy  made  tor  the  benefit 
of  8notber,~which  is  totally  difibrent  from 
what  occurred  here. 

EaLE,  J. — The  defendant  by  this  contract 
undertook  to  insure  against  aU  risks  except 
those  specified.  The  seizure  in  Spain  under 
the  revenue  laws  of  that  country  is  not  one 
of  tjie  risks  specified.  The  party  who  is  to 
suffer  is  that  party  who  felled  to  provide 
against  that  risk.  There  is  no  sound 
grannd  for  contending  that  any  other  of  the 
lines  of  defence  should  prevail.  Therefore, 
there  will  be 

Judgment  for  the  plaiHtiff(27). 


Bail  Cou&t.  "^ 

1847,       V 

Jan.  Sfi,  20.J 


TAGO    V-    8IMH0NDS    AND 
ANOTHER. 


Jan< 

Affidavit—  Title— Issuable  Plea— Spe- 
cial Denmrrer. 

An  action  wot  brottght  by  M.  T.  ayaintt 
J.  S.  and  W.  H.  An  affidavit  made  after 
the  appearawe  of  the  dtffendantt,  itUitukd 
"  Between  M.  T,  plaintiff,  and  /.  S.  and 
W.  P.  CmisoalUd  W.  H.)  defendants,"  was 
held  int^jficient. 

The  defendants  being  Mndar  terns  to  r*- 
join  issuablff  demurred  to  the  repUeation, 
on  the  ground  ofdupiioUg  :—Held,  that  this 
was  a  breach  qf  the  order  to  plead  issutU>lji, 
and  a  rule  to  set  asiie  judgnenU  signed  by 
the  plaintiff,  uas  discharged. 

An  issuable  plea  is  one  upon  tehieh,  tf 

(27)  See  HiUse.Sogbrae,  15  Mee.&  Wels.268. 
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COURT  OF  QUEEN'S  BENCH: 


judgment  be  given,  there  mil  be  a  decision 
on  the  merits. 

Trecpass  by  Martin  Tap;g  against  Jacob 
Simmonds  and  William  Hemmings,  wbo 
were  servants  of  the  corporation  of  Oxford, 
for  a  distress. 

The  declaration,  which  contained  two 
counts,  was  filed  on  the  6th  of  June  1845. 
On  the  16th  of  Jane  the  defendants  got  a 
week's  time  to  plead ;  and  on  the  28rd 
they  got  four  days  more,  on  the  ttrms  of 
taking  short  notice  of  trial,  "  if  necessary." 
On  the  27th  of  June  they  got  leave  to  plead 
twelve  pleas,  some  of  which  were  pleas  of 
justification,  setting  up  a  right  to  certain 
.tolls,  which  they  delivered  accordingly  on 
the  same  day.  On  the  3rd  of  July  the 
plaintiff  took  oat  a  summons,  calling  upon 
the  defendants  to  shew  cause  why  the  words 
"  if  necessary"  should  not  be  struck  out, 
so  that  they  should  be  obliged  to  take  short 
notice  unconditionally;  but  Patteson,  J. 
refused  to  make  an  order  to  that  effect. 
On  the  4th  of  July  the  defendants  got  an 
order  to  amend  their  pleas;  and  on  the  1 7th 
they  delivered  their  amended  pleas,  with 
six  new  ones. 

On  the  21st  of  November  a  rule  ntsi  was 
obtained  for  striking  out  some  of  the  pleas, 
but  it  was  afterwards  discharged. 

On  the  14thof  February  1846,  the  plain- 
tiff replied  to  seven  of  the  pleas,  and  de- 
murred to  the  rest,  ruled  the  defendants  to 
rejoin,  and  demanded  a  joinder  in  demurrer. 
On  the  25th  of  February,  the  defendants 
delivered  their  rejoinder,  and  abandoned  by 
relietd  verificatione  all  the  pleas  demurred 
to,  and  one  on  which  issue  had  been  taken. 

It  having  become  necessary,  under  these 
circumstances,  to  amend  the  replication,  the 
plaintiff,  on  the  27th  of  May,  delivered  an 
amended  replication,  with  a  rule  to  rejoin. 
On  the  3rd  of  June,  the  defendanto  got  a 
week's  time  to  rejoin  issuably,  rebutting 
gratis,  and  taking  short  notice  of  trial.  On 
the  8th  of  June  the  defendants  obtained  an 
■order  for  particulars  of  the  dates  of  the 
trespasses  mentioned  in  the  declaration,  and 
of  certain  payments  of  tolls  mentioned  in 
the  replication,  which  were  accordingly  de- 
livered on  the  11  th.  On  the  1 0th  the  defen- 
dants got  five  days  to  rejoin  issuably,  after 
the  delivery  of  the  particulars.  On  the  1 6th 
of  June  the  defendants  got  an  order  to 


amend  their  pleas  on  the  terms  of  rejoining 
issuably,  and  taking  short  notice  of  trial, 
if  necessary,  the  plaintiff  having  leave  to 
amend  his  replication  or  reply  de  novo.  On 
the  19th  of  June  the  amended  pleas  were 
delivered ;  and  as  the  amendments  changed 
the  aspect  of  the  plaintiff's  case,  it  became 
necessary  to  amend  the  replication,  and 
accordingly,  on  the  30th  of  June,  he  replied 
de  iignrtd,  and  delivered  the  issue  with  the 
siniUler  added,  to  the  defendants.  On  the 
same  day  the  defendants  took  out  a  sum- 
mons calling  upon  the  plaintiff  to  shew 
cause  why  they  should  not  be  at  liberty  to 
strike  out  the  similiter,  and  demur  to  the 
replication  on  the  ground  of  duplicity,  but 
the  Judge  refused  to  make  any  order.  On 
the  2nd  of  July  the  defendants  denaurred 
specially  to  the  replication  for  duplicity; 
and  it  was  arranged  between  the  parties, 
that  it  should  be  taken  that  judgment  had 
been  signed  for  a  breach  of  the  order  of 
the  16th  of  June,  and  that  an  application 
should  be  made  to  set  that  judgment  aside. 
The  plaintiff  offered  to  try  the  r^ht  to  an 
incoming  toll  on  one  plea,  and  the  right 
to  an  outgoing  toU  on  another,  both  kinds 
of  toll  being  claimed  by  the  corporation. 
These  terms,  however,  were  not  agreed  to. 
On  the  25th  of  November  a  rule  met  was 
obtained,  calling  on  the  plaintiff  to  shew 
cause  why  the  judgment  signed  by  him, 
and  the  subsequent  proceedings,  should  not 
be  set  aside  on  the  ground  of  irregularity. 

The  affidavit  of  the  clerk  of  the  defen- 
dants' agent,  on  which  the  rule  was  founded, 
was  intituled,  "Between  Martin Tagg,  plain- 
tiff, and  Jacob  Simmonds  and  William 
Pickett  (miscalled  Hemmings),  defendants." 

Jan.  25th. — DowdesweU  shewed  cause 
(1). — The  affidavit  on  which  the  rule  nisi 
was  granted  is  informal.  There  is  no 
such  cause  in  court  as  that  described  in  the 
title  of  the  affidavit — Borthwick  v.  Ravtn*- 
eroft  (2),  PhiUifs  v.  Hutchinson  (3).  The 
cases  of  Finch  v.  Coeken  (4)  and  Jones  t. 
Eldridge{6i),  in  which  sindlar  headings  of 

(1)  The  argument  upon  the  form  of  the  r«plie«- 
tion,  wbicb  was  gone  into  at  great  length,  is  omitted, 
a*  the  Court  gave  no  jndgmeDt  on  that  point. 

(2)  6  Mae.  &  Wek  31 ;  a.  o.  8  Law  J.  Rm. 
(!r.a.)  Exch.  160. 

(3)  3  Dotrl.  20. 

(4)  3Ibi<1.678  ;a.c.3LawJ.Rep.(N.s.)Exch.93. 

(5)  i  Man.  &  Cr.  267 ;  a.  o.  1 1  Lair  J.  Rep.  (h.s.  1 
C.P.  192.  ' 
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aidavits  were  held  snffieient,  are  distin- 
gtn^ble  from  the  present,  because  there 
the  affidavits  were  made  before  the  appear- 
ance of  the  defendants.  Then  the  defen- 
dants being  under  terms  to  rqoin  issoably 
bad  DO  right  to  demur  specially. 

[EsLE,  J. — That  is  the  general  rule.   An 

iisBsble  pleading  means  a  pleading  of  law 

or  fact  which  settles  the  question  at  issue.] 

Manning,  Serj.  and  Pigott,  in  support 

of  the  rule. — ^When  a  party  is  under  terms 

to  ]dead  issuably,  he  cannot  demur  specially 

for  form  under  the  Statute  of  Anne;  but 

thu  is  a  demurrer  at  common  law.     There 

ate  fonr  kinds  of  special  demurrer:  two  at 

common  law,  and  two  since  the  Statutes  of 

Elisabeth  and  Anne.     One  of  the  special 

demoners  at  common  law,  in  which  there 

va*  an  inducement  of  iacts,  and  a  conclu- 

don  by  demurrer,  is  now  obsolete.     The 

other  was  for  duplicity ;  and  where  that  was 

aaed,  alUiough  the  pleading  might  be  other- 

*ia«  insufficient,  no  other  objection  could 

he  taken  advantage   of.     In   Bro.    Abr. 

'Demurrer  in  ley,'  7, it  is  laid  down  that  you 

eamiot  demur  to  a  double  plea,  on  the  ground 

of  its  insufficiency,  but  for  its  doubleness. 

fiat  the  cases  shew  that  where  there  is  good 

gnxmd  of  demurrer,  the  Court  will  allow  a 

party  under  terms   to   plead  issuably  to 

^enmr — Dewey  v.  Sopp  (6),  Berry  v.  An- 

*»w«(7),  Langfordy.  Waghom  (8),  Barker 

r.  Gleado»(9),  WoodnuMY.  GobleilO).  As 

to  the  heading  of  the  affidavit,  the  cases 

■mtioned  of  Finch  v.  Cocker  and  Jones 

V.  EUridge  shew  that  it  is  sufficient.     The 

•ffidavit  may    be  resworn — Goodrieke  v. 

T»lef(n). 

DowdeMwett,  in  reply. — Berry  v.  Ander- 
*M  shews  that  a  demurrer  not  to  the  merits 
is  not  within  the  terms  of  a  rule  to  plead 
BsiaUy ;  and  Barker  v.  Gleadow  is  distin- 
gtnahaUe  from  this  case.  In  Bell  v.  Da 
C»$ta(l2)  it  was  held  that  the  defendant. 


who  was  under  terms,  could  not  take  advan- 
tage of  any  objections  on  demurrer  which 
could  not  have  been  taken  on  general  de- 
murrer; so  also  in  Blick  v.  Dymoke{lS). 
The  objection  for  duplicity  could  not  have 
been  taken  on  general  demurrer.  The  rule 
is,  that  a  pleading  is  issuable  which  tenders 
some  matter  of  law  or  fact,  on  which,  if 
issue  be  taken,  the  case  will  be  decided  on 
its  merits — Humphreys  v.  Lord  Wald&- 
grave  (14),  Mackay  v.  Wbo<i(16).  If  a 
defendant  demur  specially,  after  coming 
under  terms  to  plead  issuably,  the  plaintiff 
may  sign  judgment  for  want  of  a  ple^— 
SawtiUy.  Gillard  {16). 

Cur.  adv.  vuU, 

Jan.  29. — Erle,  J.  gave  judgment — 
In  this  case  the  affidavit  on  which  the  rule 
lusi  was  granted  was  intituled,  "  Between 
Martin  Tagg,  plaintiff,  and  Jacobs  Sim- 
monds  and  William  Pickett  (miscalled  Hem- 
mings)  defendants,"  and  an  objection  was 
taken  on  the  ground  that  it  was  improperly 
intituled,  there  being  no  such  cause  in  court. 
I  think  the  affidavit  is  insufficient.  This 
case  may  be  distinguished  from  Jones  v. 
Eldridge,  for  there  the  defendant  had  not 
appeared;  and  I  therefore  think  that,  on 
this  ground,  the  rule  should  be  discharged. 
As  to  the  other  points  of  the  case,  as  at 
present  advised,  I  am  of  opinion  that  the 
replication  was  good  on  special  demuner, 
but  it  is  unnecessary  to  decide  that  point. 
The  defendants  were  under  terms  to  plead 
issuably,  and  demurred  specially.  If  judg- 
ment had  been  given  on  the  demurrer,  it 
would  have  been  beside  the  merits  of  the 
case;  and  on  this  broad  and  substantial 
ground,  I  think  that  the  defendants  have 
not  complied  with  the  terms  to  plead  issua- 
bly. Perhaps  the  parties  would  be  well 
advised  to  raise  the  proper  issue,  and  pro- 
ceed to  tdal. 

Rule  discharged,  ttith  easts. 


(t)  2  Strs.  lias. 

(7)  7  Tatin  Rep.  630. 

(8)  7  Priee,  670. 

(9)  5  Dowl.  IS4. 

(10)  3  Mee.  &  Wels.  804;  a.  e.  7  Law  J.  Rep. 
(rx)  Exeb.  59. 

(U)  4  DowL  398. 
(12)  2  Bos.  &  Pol.  446. 
New  Sbeies,  XVI.— O-B. 


(18)  1  Bing.  879. 

(14)  6  Mee.  &  Wels.  622  ;  i.  o.  9  Law  J.  Ren. 
(ha)  Excb.  244. 

(1 5)  7  Ibid.  420 ;  f .  o.  10  Law  J.  Rep.  (h.s.)  Ezob. 
176. 

(16)  5  D.  &  R.  620;  s.  c.  8  Law  J.  Rep.  K.B. 
108. 
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A  ril  30    I  °^"  "'  '*"'**''  *•"*  0THEH8. 

Church-rate,  Intention  to  ditfmte — 58 
Geo,  3.  c.  127. — Ecclesiastical  Court. 

A  proposition  for  a  church-rate  havituf 
beenryeetedbt/anutjorittfoftheparishionert 
auetnbled  in  vestry,  pursuant  to  a  numitiom 
from  the  tcelesiaatioal  court,  the  ehurehmar^ 
tUns  proceeded  to  lay  a  rot*  of  their  own 
authority,  with  the  consent  of  the  minority  of 
the  vestry  meeting.  The  plaintiff,  who  was  a 
rateable  inhabitant  of  the  parish,  hatnnf 
refused  to  pay  his  proportion  of  this  rate, 
was  summoned  by  the  churchwardens  before 
two  Justices,  and  his  liability  and  default 
having  beeen  proved,  he  was  asked  if  he  had 
anything  to  say  against  payment  of  the  rate ; 
when  he  said,  he  should  not  try  the  validity 
of  the  rate  before  the  Justices,  but  that  he 
would  put  in  a  written  notice,  which  he 
accordingly  served  on  the  Justices  before 
making  the  order.  The  notice  ^ated,  first, 
a  protest  against  ohureh-ratee  in  general,  as 
being  unseriptural  and  oppressive ;  secondly, 
a  declaration  that  plaintiff  would  not  contest 
the  validity  tf  the  rate  in  the  eccUaiattical 
court;  and,  lastly,  that  he  would  commence 
action*  in  tite  courts  of  common  law  against 
all  persons  concerned  in  any  proeeedings 
connected  with  the  rate  which  he  might  ba 
advised  were  illegal.  At  the  time  of  the 
hearing,  the  Justices  were  aware  Ma<  the 
plaintiff  disputed  the  right  of  the  minority 
to  impose  a  ehwreh-rate: — Held,  that  this 
amounted  t»  a  notification  of  an  intention  to 
dispute  the  validity  of  the  rale  so  as  to  oust 
Ae  jurisdictkm  cf  the  Justieee  under  09 
6«o.  3.  ».  127. 

Replevin.  Cognizance  by  defendenU  as 
baUifls  4^  J.  P.  T,  &c..  Justices  of  the  West 
Riding  of  Yorkshire,  that  before  the  making 
of  the  rate  thereiaafter  mentioned,  the  plain- 
tiff was  an  inhabitant  of  the  township  of  Brad- 
ford, in  the  parish  of  Bradford,  and  tiie  occu- 
pier of  the  dw^ng-house  in  which,  Sec,  the 
same  being  situate  in  the  said  township  and 
parish,  and  by  law  rateable  towards  the 
necessary  expenses  of  the  repairs  and  ser- 
vice of  the  parish  church  of  the  said  parish, 
in  respect  of  his  occupation  of  the  said 
dwelling-house,  in  which,  &c. ;   that  while 


pteintiff  was  nuh  inbabitMit  aid  seoopicr, 
aad  so  rateable,  8k.,  a  certain  chnrdi>nUe 
was  ma^  in  respect  of  and  towards  tha 
repairs  of  the  said  pariah  church,  and  other 
lawful  purposes  in  that  behalf,  aacl  that  by 
the  said  rate  plaintiff  was,  is  respect  at  sw^ 
occupation  and  inhabitancy,  duly  rated  in 
a  sum  below  iOl.,  to  wit,  1*.  ltd.,  the  valb- 
dity  of  which  rate  had  not  befon  at  at  thm 
respeotiTe  time*  of  making  and  haaiii^  the 
complunt,  and  of  makia§  and  issuing  the 
warrants  and  (vder  thereiaafter  memtioBed, 
or  before  ot  at  the  said  tiase  when,  &c.,  been 
questioned  in  any  ecclesiastical  court ;  that 
notice  of  the  rate  was  given  by  the  defen- 
dants, as  ehnrcbwardens,  to  ^ainti^  and 
the  rate  demanded,  but  that  ke  reftised  to 
pay  the  same ;    that  a  complaint  was  dnljF 
made  1^  one  of  the  said  churchwardois  to 
a  Justice  of  the  Peace  of  such  refiual  by 
plaintiff  to  pay,  such  Justice  not  being  tfacat, 
or  at  the  time  o(  issuing  his  warmnt,  patimt 
of  the  said  church,  or  in  anywise  interested 
in  any  of  tbe  rights,  dues,  oi  ether  paymenta 
belonging  to  the  said  church ;  that  tiM  aaid 
Justice  duly  issued  his  warrant  rsqairing 
the  plaintiff  to  appear  beibre  t^  said  Jus- 
tice and  others  of  her  Majesty's  Justfeea  ftw 
the  said  riding,  to  ^mw  caoae  why  ha  ra« 
fused  to  pay  the  said  rate,  the  vijidity  oC 
which  said  rate  had  net  bcea  questioned  ■» 
any  ecclesiastical  eeuit ;  that  plaintiff  m^ 
peared  at  the  time  aad  place  mentioBed  in 
tbe  aaid  warrant,  before  the  said  J.  P.  T. 
Mid  others  such  Justices  as  aforesaid  far  the 
said  riding,  which  said  Justices  were  not, 
nor  was  tny  of  them,  patrons  ar  patno, 
&c.,  and  who  duly  examined  on  eadi  hAm 
the  merits  of  the  said  complaint,  and  thexe- 
upon,  and  before  the  said  tiaw  when,  &e., 
duly,  aoeording  to  thefbnn  ef  tke  atatate  im 
that  case  made  and  pravidcd,  mside  mcoA 
issued  tbenr  orderanderAeir hands  and  snnl«t 
whereby,  after  reciting  the  said  eom^aan^ 
warrant,  and  ^^eaiance  •£  plaint^  aad 
after  finding  tlutt  there  was  justly  due  tke 
aforesaid  sum  of  1«.  5d.  frmt  the  plaintiff 
to  the  defendants,  as  sock  dinsAwacdeoa, 
the  said  Justices  directed  the  plamtiff  to  pay 
the  said  sum  of  1«.  5d.  to  defendants,  toga 
ther  with  17«k  for  coata ;  that  the  said  riiiVn 
was  duly  served  upon  the  plaintiff,   wlm 
refused  to  pay  the  said  sums,  wkereupea 
the  said  Justices,  according  ts  tbe  form  ct 
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theitittaie,  &c.,  iaBoed  a  dirtreM  wairaat, 
under  whidi  the  defendant*  seized  the  goods 
of  the  plaintiff. 

Pku  in  bar, — first,  de  ityurid  absque  tali 
eiMti;  secondly,  that  at  the  time  of  the 
Mudaamination  in  the  said  cognisance  men* 
tkmed  by  the  said  J.  P.  T,  &c.  into  the 
Bwriti  of  the  said  complaint,  and  before  the 
msJoBg  of  the  said  order  in  the  cognizance 
oeBtioned,  the  plaintiff  disputed  the  validity 
of  the  said  supposed  rate  in  the  said  eog^' 
siacs  msntioned,  and  then  gave  nodee  of  hia 
w  disputing  the  validity  of  the  said  supposed 
late  to  the  said  J.  P.  T,  &c  Traverse  and 
ime  thereupon. 

At  the  trial,  before  Ixxtd  Denman,  C.J., 
at  the  York  Summer  Assizes,  1848,  a  vvf 
diet  was  found  for  the  plaintiff,  subject  to 
s  ipedal  case,  £rom  which  the  Court  were  to 
dnw  sudi  in&rences  as  they  should  think  a 
jay  onf^t  to  draw ;  with  libeity  for  cither 
party  to  tmn  the  case  into  a  speraal  verdict 
Tbo  case,  so  &r  as  is  material  to  the  point 
decided,  was  as  follows  :— 

A  monition  having  issued  upon  a  decme  in 

tbe  Consistory  Court  of  the  Archbishop  of 

Talk,  whenby  tbe  churchwardens  of  the 

isniab  of  fiodford  were  peremptorily  mon- 

ishcd  to  take  the  necessary  steps  towards 

patting  the  said  parish  church  into  repair, 

sad  fiir  providing  necessaries  ibr  the  decent 

est^mtion  of  divine  sttvioe  therein,  imd, 

soiOBgat  odier  things,  to  call  a  vestry  for  the 

pBrpose  of  making  a  rate,  the  ehureh wardens 

My  ealleda  vestry  meeting  of  the  chnroh  war- 

daos,  parishioners,  and  oUier  inhabitants  of 

the  Hid  parish,  which  was,  accordingly,  held 

oB  the  14th  of  May  1841.     A  copy  of  the 

pueeedings  of  this  meeting  formed  part  of 

the  ease,  the  material  parts  of  which  were 

^   fidlowing:— .-"Mr.    Popplewell,    the 

senior  eharehwardeo,  moved  that  a  church* 

lay,   or    rate,   amovnting  to  the  sum  of 

S8W.4«.  ad.,  be  laid  npon  the  parish,  for  and 

towards  the  necessary  repair  of  the  parish 

^Bcfa,  and  for  and  towards  the  necessary 

sxpensea  appertaining  to  the  state  of  the 

said  cborefa,  and  for  and  towards  providing 

the  osnal  matters  and  things  necessary  to  be 

provided    by  the    churchwardens   for  the 

decent  celebration  of  divine  services  and 

therein,   and  for  and  towards  the 

'  expenses  necessarily  and  legally  inci* 

dent  to  tbe  office  of  churchwarden  for  the 

cnnent  year"— [then  followed  the  items]. 


"  and  wlueh  sum  is  to  be  home  by  each  town> 
ship,"  in  the  proportiona  following,  viz.,^— 

One-fifth  of  Ibe  whole  aam  hy  the 

township  of  Haworth,  amouDt- 

ingto > tS76  13  10 

OiM-third  of  tb*  remaining  anm 

by  the  townahip  of  Bradford, 

amounting  to     102    3    9} 

[and  so  on  foralltheseveral  townships]  "and 
he  also  moved  that  the  sum  of  \d.  in  the 
pound  be  assessed,  for  the  purpose  of  raising 
the  above  sum  of  102^  3«.  9id.  upon  all 
property  rateable  for  the  relief  of  the  poor 
in  the  township  of  Bradford,  which  was  se- 
oonded  by  the  junior  churchwarden.  Mr. 
Winterbottom  then  (troposed  as  a  proposi- 
tion, *  That  there  be  no  church-rate  for  the 
parish  church  of  Bradford,  for  the  current 
year,'  which  was  seconded.  Mr.  Popple- 
well's  (the  churchwarden)  proposition  hav- 
ing been  put  to  the  meeting  by  (he  chair- 
man, and  the  negative,  which  involved  Mr. 
Winterbottom's  proposition,  the  original 
reSolutbn  was  rejected  by  a  large  majority. 
On  the  rejection  of  the  rate  by  the  meeting 
the  chairman,  at  the  request  of  the  church- 
wardens, asked  whether  there  was  any  other 
proposition  which  the  meeting  wished  to 
make  in  lieu  of  the  rate  proposed  by  the 
ehurchwudens,  on  which  Mr.  Winterbottom 
proposed  as  follows: — 'I  propose  to  all 
pious,  benevolent  and  honourable  church- 
men, to  all  good  and  peaceable  dissenters, 
to  all  Qnakus,  Independents,  Methodists, 
and  Baptists,  who  are  here,  that  there  be 
commenced  this  day  a  voluntary  subscrip- 
tion to  help  the  Church  people  to  pay  the 
costs  of  the  church,'  which  was  seconded. 
The  meeting  adopting  the  proposition  by 
a  considerable  majority,  the  chairman,  on 
announcing  it  to  the  churchwardens,  inquired 
if  they  would  accept  of  the  proposition  to 
which  a  majority  of  the  meeting  had  agreed ; 
under  the  instructions  of  the  churchwardens 
the  vicar  announced  that  the  churchwardens 
rejected  the  proposition  because  it  was  not 
in  accordance  with  the  monition  or  in  fbr- 
therance  of  a  rate.  Mr.  Popplewell  having 
stated  to  the  meeting  their  objection  to  the 
proposition  as  not  being  in  accordance  with 
their  sense  of  duty  and  in  obedience  to  the 
monition,  the  chairman  then  stated  that  he 
was  instructed  by  the  churchwardens  to 
announce,  that  as  the  meeting  had  rejected 
the  original  proposition  for  a  rate,  they  the 
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churchwardens  should  now  proceed  to  lay  a 
rate  on  their  own  authority,  with  the  con> 
sent  of  the  minority  in  vestry  now  assembled. 
*The  majority  of  the  parishioners  in  vestry 
assembled,  having  then  refused  to  grant  any 
rate : — We,  the  churchwardens  and  other 
parishioners  of  the  parish  of  Bradford  in  the 
county  of  York,  whose  names  are  hereunto 
subscribed,  duly  assembled  in  vestry,  on 
this  ]4th  day  of  May  1841,  in  pursuance 
of  legal  notice  duly  given  in  that  behalf, 
and  in  obedience  to  a  monition  irom  Gran- 
ville Harcomt  Vernon,  Master  of  Arts, 
Vicar-general  and  Official  Principal  of  the 
Most  Reverend  Father  in  Gk>d,  Edward,  by 
Divine  Providence,  Lord  Archbishop  of 
York,  Primate  of  England,  and  Metropo- 
litan, lawfully  authorized,  given  at- York, 
under  the  archiepiscopal  seal  of  the  consis- 
tory of  York,  on  the  6th  day  of  May  in- 
stant, thereunto  requiring  us,  duly  served 
upon  us  and  the  other  parishioners  of  the 
said  parish,  do  hereby,  in  vestry  assembled, 
as  aforesaid,  rate  and  tax  all  and  every  the 
inhabitants  and  parishioners  of  the  parish 
of  Bradford  aforesaid,  for  and  towards  the 
necessary  repair  of  the  parish  church  of 
Bradford  aforesaid,  and  for  and  towards 
the  necessary  expenses  appertaining  to  the 
state  of  the  said  church,  and  for  and  towards 
providing  the  usual  matters  and  things 
necessarily  to  be  provided  and  supplied  by 
us,  the  said  churchwardens  of  Uie  said 
parish,  for  the  decent  celebration  of  divine 
service  and  offices  therein,  and  for  and 
towards  the  other  expenses  necessarily  and 
legally  incident  to  the  office  of  churchwarden 
of  the  said  parish  for  the  year  ensuing, 
according  to  Uie  ancient  usage  and  customs 
of  and  within  the  said  parish,  at  the  sum  of 
3832.  4s.  2d.,  to  be  paid  to  us  the  said 
churchwardens  of  Bradford  aforesaid,  and 
to  be  levied  and  raised  by  the  several  town- 
ships or  districts  hereinafter  mentioned  re- 
spectively, and  being  within  the  parish  of 
Bradford  aforesaid,  in  the  following  pro- 
portions, that  is  to  say. 

By  tb«  townabip  of  Hawortb,  being 

one-fifth  of  tbe  wbole  eum, 

•mounting  10    £76  12  10 

Vj  tbe  townsbip  ofUradrord,  being 

ooe-tbird   of  Ibe    remaining 

Kumto   102    8    9i 

[Then  followed  tbe  proportional  amounts  to  be 
paid  by  each  of  tbe  other  townafaipg.] 

And  that  tbe  sum   of  id.  be  assessed   to 


the  purpose  of  raising  the  above  sum  of 
1021.  8#.  9\d.  upon  all  property  rateable 
for  the  relief  of  the  poor  in  the  township  of 
Bradford." 

"  Protest.  I  object  to  the  proceedings 
entered  after  *  in  a  preceding  page,  as  being 
passed  in  defiance  of  the  expressed  feeling 
of  the  majority  of  the  parishioners  to  the 
contrary."  (Signed  by  about  200  persons.) 
The  persons  signing  the  proceedings  pro- 
tested against  as  above,  formed,  indndng 
the  vicar  and  churchwardens,  a  minority  of 
the  parishioners  then  present. 

The  plaintiff  was  rated  at  the  sum  of  1*.  id. 
as  his  proportion  of  the  rate  so  made.  The 
parish  of  Bradford  consists  of  several  town- 
ships, including  the  township  of  Bradfwd, 
which  chooses  churchwardens  for  itself,  and 
most  of  the  other  townships  choose  church- 
wardens or  chapelwaidens  for  themselves, 
but  the  parish  church  is  situate  in  the  town- 
ship of  Bradford,  and  the  churchwardens  of 
that  township  have  always  acted  and  been 
treated  as  churchwardens  of  the  above 
parish,  in  respect  of  the  parish  church  and 
churchyard,  the  property  of  the  parish,  the 
laying  the  parish  rates,  &c.  The  plaintiff, 
before  and  at  the  time  of  the  meeting  of  the 
14th  of  May  1841,  and  from  thence  until 
the  distress  after  mentioned,  was  a  paridi- 
ioner  and  occupier  of  a  dwelling-house  in 
and  inhabitant  of  the  township  of  Bradford, 
and  was  rateable  to  rates  for  the  relief  of 
the  poor  and  to  church-rates.  The  above 
alleged  rate  was  never  questioned  in  any 
ecclesiastical  court,  and,  if  otherwise  legal, 
wasapportioned among  the  varioustownships 
according  to  the  ancient  and  invariable 
usage  of  the  parish.  The  churchwardens, 
on  the  17th  of  July  1841,  duly  gave  plain- 
tiff notice  of  the  said  rate,  and  demanded 
payment  of  the  said  sum  of  Is.  &d.,  which 
he  altogether  refused  to  pay.  The  defen- 
dant Pollard,  thereupon,  on  the  19th  of  July 
1841,  made  his  complaint  to  L.  W.  Uiid, 
Esq.,  a  Justice  of  the  Peace  for  the  West 
Riding  of  Yorkshire,  in  which  the  parish 
of  Bradford  lies,  and  which  complaint  (as- 
suming the  rate  to  be  valid)  was  duly  made, 
whereupon  the  said  L.  W.  Hird  duly  (on  the 
same  assumption)  issued  his  warrant,  under 
his  hand  and  seal,  requiring  plaintiff'  to 
appear  before  him  and  others,  h&c  Mi^es- 
ty's  Justices  of  the  Peace  for  the  said  riding, 
on  the  2l8t  of  July  then  instant,  to  shew 
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esue  why  he  refused  to  pay  the  above  sum, 
the  validity  of  the  said  rate  not  having  been 
questioned  in  any  ecclesiastical  court.   The 
plaintiff  accordingly  appeared,  and  the  Jus- 
tices then  having  examined  into  the  com- 
jdamt,  duly  (on  the  same  assumption,  and 
also  on  the  assumption  that  notice  of  the 
validity  of  such  alleged  rate,  or  the  liability 
of  plain  tiff  to  pay  the  same  being  dispu  ted,  was 
not  given  to  the  Justices  in  conformity  with 
53  Geo.  3.  c.  127.  s.  7,)  made  their  order, 
directing  plainti£P  to  pay  the  sum  of  1«.  6d., 
ti^ether  with  17«.  costs.     On  the  attend- 
ance before  the  Justices,  and  before  the 
Older   last    mentioned    was    made,    the 
aJDntes  of  the  said  vestry  meeting  were 
read  to  the  Justices,  and  it  was  proved 
that  plaintiff's  proportion  of  the  rate,  ac- 
ceding to  the  assessment  or  rate-book, 
was  1«.  5d.,  and  that  he  was  rateable  to 
tbat  rate,  assuming  it  to  be  valid,  and  that 
the  it.  Sd.  had  bieen  demanded  of  him, 
and  payment  of  it  had  been  refused  by  him. 
The  said  Justices  asked  the  attorney  of  the 
plaintiff,  who  attended  with  him  and  on 
his  behalf,  if  he  had  anything  to  say  against 
payment  of  Uie  1«.  5d.,  to  which  tbe  attor- 
ney answeired,  "  The  course  I  intend  to 
pnrsoe  is  to  put  in  a  written  notice,"  when 
die  diairman  of  the  said  Justices  said  to 
him,  "I  suppose  that  is   to  dispute  the 
validity  of  Uie  rate,"  to  which  the  attorney 
answered,  "  No,  we  shall  not  dispute  the 
validity  of  the  rate;  we  shall  not  try  the 
validi^  of  the  rate  before  these  Justices,  but 
we  will  merely  give  you  a  written  notice." 
The  attorney  also  said  he  would  bring  an 
action  against  the  magistrates  if  they  en- 
forced the  rate.     The  said  attorney  also 
then,  before  the  making  the  said  order, 
served  the  said  Justices  with  a  written 
notice  in  the  following  words : — "  To  her 
Mijesty's  Justices  of  the  Peace  for  the 
West  Riding  of  the  county  of  York.   I,  the 
undersigned,  do  give  you  and  each  of  you 
notioe,  first,   that  I  protest    against    the 
diorch  rate  allied  to  have  been  laid  for 
the  parish  of  Bradford,  in  the  said  riding, 
as  bong  an  attempt  to  impose  an  unscrip- 
tatal  and  oppressive  tax  upon  all  denomi- 
nationa  of  Christians,  for  the  benefit  of  one 
denomination  only ;  secondly,  that  I  shall 
aot  eontest  the  validity  of  the  said  rate  in 
Ae  ecclesiastical  courts;  and  thirdly,  that 
I  diafl  commeiKe  actions  in  the  courts  of 


common  law  against  you  and  all  other 
persons  concerned  therein  for  all  acts  and 
proceedings  connected  with  the  said  rate 
which  I  shall  be  advised  are  illegal.  Dated 
the  21st  day  of  July  1841. 

(Signed)  "John  Dale." 

The  said  Justices,  at  the  time  of  the  said 
attendance  before  them,  and  of  the  said 
notice  being  served,  and  before  and  at  the 
time  of  the  said  order  being  made,  knew 
that  the  plaintiff  denied  and  disputed,  ai)d 
intended  to  deny  and  dispute,  the  right  of  a 
minority  to  impose  a  church-rate  against 
the  votes  of  a  majority.  The  said  order 
was  served  upon  the  plaintiff,  and  payment 
of  the  sums  of  1«.  id.  and  ]  7*.  demanded, 
but  refused  by  him,  and  the  said  magistrates 
afterwards  made  their  warrant  to  levy  the 
said  two  sums  by  distress  and  sale  of  the 
plaintiff's  goods,  under  which  warrant  two 
books  of  tiie  plaintiff  were  seized  in  his 
house  at  Bradford,  which  was  the  taking 
in  respect  of  which  this  action  was  brought. 

The  only  question  for  the  opinion  of  the 
Court,  upon  which  a  decnion  was  given, 
was,  whether  the  verdict  on  the  last  issue 
should  be  found  for  the  plaintiff  or  the 
defendants. 

T.  F.  Ellis,  for  the  plaintiff.  —  The 
plaintiff  is  entitled  to  judgment,  as  notice 
was  given  by  him  to  the  Justices  that  he 
disputed  the  validity  of  the  rate,  and  they 
knew  at  that  time  that  his  ground  for  dis- 
puting it  was  that  he  denied  the  right  of  a 
minority  of  the  vestry  to  make  a  rate.  The 
King  V.  the  Chapelwardent  of  MUnrow  (1) 
and  The  King  v.  Wrottetley  (2)  shew  that 
the  objections  made  here  amount  to  such  a 
disputing  of  the  validity  of  the  rate  as  will 
oust  the  jurisdiction  of  the  Justices.  The 
Court  are  put  in  the  place  of  the  jury,  and 
are  to  draw  such  inferences  as  ^ey  may 
think  warranted.  It  was  uiged  at  the  trial, 
that  the  first  statement  by  the  plaintiff  was, 
that  he  did  not  dispute  the  validity  of  the  rate, 
and  that  therefore  he  must  be  bound  by  that 
statement;  but,  taking  all  that  was  said  to- 
gether, it  is  plain  his  meaning  was  that  he 
would  bring  an  action  if  they  enforced  the 
rate  against  him.  He  was  not  bound  to 
contest  the  rate  in  the  ecclesiastical  court, 

(1)  5  Mau.  &  Selw.  248. 

(2)  1  B.  &  Ad.  648 ;  S.C  9  Law  J.  Rep.  (m.8.) 
M.C.  51. 
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u  according  to  Fehy  v.  Burder  (3)  a 
prohibition  would  lie ;  and  for  this  reason 
as  well  as  that  this  was  a  customary  rate— 
The  Queen  t.  Z%on«u(4) — the  eoclesias* 
tical  court  had  no  jurisdiction.— He  then 
proceeded  to  argue  other  points,  but  the 
Court  desired  upon  this  question  to  bear 

Cowling,  for  the  defendants.— There  is 
no  such  notice  of  an  intention  to  dispute  the 
T^dity  of  the  rate  proved  as  will  deprive  the 
Justices  of  their  jnnsdiction  under  53  Geo.  3. 
c  127.  s.  7«  which  applies  only  to  a  specific 
objection  to  the  particular  rate,  and  not  to 
a  general  objection  to  all  rates.  If  a  party 
before  the  Justices  says  that  he  does  not 
intend  to  contest  the  rate  in  the  ecclesias- 
tical court,  why  should  it  be  sent  there  ? 
It  is  admitted,  Uiat  if  the  party  shewed  that 
he  wished  the  case  to  go  into  that  court, 
then  the  jurisdiction  of  the  Justices  would 
be  gone,  but  not  otherwise.  The  King  v. 
MUnrow  turned  on  the  liability  of  the 
plaintiflf  to  be  rated,  and  not  on  the  dispute 
as  to  the  validity  of  the  rate  only,  either  of 
which  circumstances  will  suffice  to  take 
away  the  jurisdiction  of  the  Justices.  The 
mere  threat  of  bringing  an  action  is  not 
sufficient;  but  even  that  does  not  exist, 
for  he  only  says  he  shall  bring  an  action 
contingently,  if  he  is  advised  to  do  so. 
Take  all  together,  the  meaning  is,  that  he 
will  not  try  the  validity  of  the  rate  before 
any  tribunal,  as  he  objects  generally  to  all 
rates. 

[WioHTHAH,  J. — He  says  he  will  try  it 
by  an  action  at  law.] 

General  expressions,  without  giving  rea- 
sons for  the  objection  applicable  to  the  par- 
ticular rate  in  question,  are  insufficient— 
The  King  v.  Milnrow.  The  King  v. 
Wrotteeleg  is  a  stronger  case  than  this. 
There  a  caveat  was  actually  entered,  bat  no 
reason  given  for  objecting  to  try  the  ques- 
tion before  the  Justices.  The  Queen  v.  St. 
Clement's  (5)  is  much  in  point. 

[Pattsson,  J. — The  case  finds  that  the 
Justices  knew  he  intended  to  dispute  the 
nte ;  and  therefore  we,  as  a  jury,  may  iatat 


(3)  12  Ad.  &  E.  233 ;  8.C  10  Law  J.  Rep.  (n.8.) 
Exofa.  682. 

(4)  5  Q.B.  R«p.  589. 

(6)  13  Ad.  &  EL  llli  ■.  e.  11  Uw  J.  Bcp.  (h.s.) 
M.C.  9. 


that  they  knew,  and  oonaeqoently  did  not 
inquire  his  reasons.] 

[Erle,  J.— Disputing  the  validity  of  dM 
rate  must  mean  disputing  it  before  a  proper 
forum ;  and  when  he  says,  if  you  ti^e  the 
rate  into  the  ecclesiastic^  court,  I  shall  re- 
move it  by  prohibition  into  the  temporal 
eonrt,  that  is  an  intention  to  dispute.] 

The  question  depends  upon  whether  it  is 
dear  that  the  plaintiff  bond  fide  intended 
to  dispute  the  rate.  In  the  «d>sence  of  any 
such  clear  intention,  this  Court  will  not 
deprive  the  Justices  of  jurisdiction,  for  then 
is  a  remedy  by  appeal  if  they  make  a  »!»• 
take.  The  bona  fide*  depends  upon  the 
intention  being  to  try  the  question  in  die 
proper  court. 

Loan  Dknuam,  G.J.  —  I  think  it  is 
not  at  all  impossible  th^  the  legislaton 
may  have  meant  that  the  53  Geo.  3.  c.  1S7. 
should  apply  in  every  case  of  a  rate  below 
102.,  where  there  has  been  ito  inten- 
tion to  dispute  the  rate  in  the  props 
ecclesiastical  court,  notified  to  the  Justices ; 
but  they  have  not  said  so,  and  we  cannot 
introduce  such  a  construction  of  the  statute. 
On  the  point  as  to  which  is  the  proper  form 
for  trying  a  question  of  this  nature,  I  do 
not  know  that  it  may  not  be  the  pn^ier 
mode  to  bring  an  action  in  this  court  as 
upon  a  void  rate,  and  so  contest  the  matter 
here  instead  of  in  the  ecclesiastioal  court. 
Mr.  Cowling  was  obliged  to  limit  the  word 
"  dispute"  to  a  dispute  urged  in  the  eccle- 
siastical court,  but  on  looking  at  the  section 
it  is  perfectly  dear  the  words  ought  not  b> 
be  so  confined.  Then  what  was  the  natnre 
of  the  objection  raised  by  the  plaintiff?  It 
was  one  of  a  general  kind,  followed  by  a 
statement  that  the  plaintiff  will  not  dispote 
the  validity  of  the  rate  in  the  ecclesiastiod 
court  or  before  the  Justices,  but  that  he 
will  bring  his  action,  if  it  is  attempted  to  be 
enforced  ;  and  then  it  appears  that  the  Jus- 
tices knew  that  he  proceeded  upon  a  ground 
of  the  greatest  importance,  viz.,  whether  a 
minority  could  legally  make  the  rate.  From 
all  this,  it  is  clear  there  was  a  bon&fidevor- 
tention  on  his  part  to  dispute  the  rate,  and 
that  will,  according  the  cases,  oust  the  JBri»> 
diction  of  the  Justices.  Our  late  proceed* 
ingt  in  this  court  shew  that  the  plaintiff 
may  have  had  great  reason  for  deliberating 
whether  he  would  take  any  steps  in  the 
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«wleiia(tical  court  or  not  in  such  a  ease, 
aad,  therefore,  that  his  statement  hefore  the 
Autioe*  may  have  been  made  petfectlv 
ifdjidt. 

Pattsson,  J.— This  must  be  determined, 
like  ereiy  odier  question  of  fact,  by  the 
evidence  brought  to  bear  upon  it.     Now, 
the  evidence  shews  that  the  plaintiff  did 
dispete  tbe  rate,  and  gare  notice   to   the 
^tutices  that  such  was  his  intention.    When 
the  Jsstiees  ask  him  whether  he  has  any- 
tiring  to  say  against  the  rate,  his  answer  is, 
that  be  will  put  in  a  written  notice,  which 
he  aceoidin^y  does.     Mr.  Cowling  relies 
en  the  answer  given  by  him  at  the  time, 
dat  he  does  not  dispute  the  validity  of  the 
Mte ;  bst  taking  the  whole  answer  together, 
it  does  not  mean  that  he  admitted  the 
nMty  of  the  rate,  but  only  that  be  did 
lot  intend  to  contest  it  there  :  it  is  quite 
sbtioas  be  meant  all  along  to  try  the  ques. 
ban  elsewhere.     Then  the  notice  certainly 
WIS  not  drawn  np  as  accurately  as  it  might 
hare  been :  it  would  have  been  better  if  it 
had  added  that  the  late  was  objected  to  be- 
eme  it  was  made  by  a  minority  ;  hot  it  is 
fote  plain  from  the  statement  in  the  case 
thit  til  partiea  understood  that  sach  was 
the  objeotion  raised  to  the  rate ;  and  in 
nBaeqacnoe  of  this  understanding  the  Juv 
tiees^  not  ask  the  reasons  of  the  plaintiff 
fcrdedimng  to  try  the  validity  of  the  late 
b^te  thetB. 

WraHTVAS,  J. — The  question  seems  to 
tvB  im  tbe  distinetion  taken  in  the  case  of 
The  Kkuf  r.  WroUe$ley,  tl»t  if  a  party 
MRly  make*  a  vague  statement  th*t  he 
oijeels  to  Uie  rate,  it  does  not  amount  to 
a  dispute  within  the  statute,  which  applies 
oaly  to  a  bon/k  ^fide  intention  expressed  to 
eeatttt  its  validity.  In  the  present  case 
die  notice  given  to  the  magistrates  is  not 
ray  predsa  or  formal  in  its  terms ;  but 
tskii^  aSk  that  appears  together,  I  can  see 
Ml  iatoitini  to  dispnte  tbe  validity  of  tbe 
nte,  not  indeed  in  the  eodesiastic»l  court 
or  befcre  the  Justices,  but  by  an  action,  if 
eaicrced  by  distress,  or  by  pcohibition  if 
eaoied  into  tbe  ecclesiastical  court  by  the 
oyporite  parties ;  and  it  seems  clear  from 
the  statement  in  tbe  case  that  the  Justices 
mnperfiectly  aware  what  he  intended  to  do, 
for  it  is  found  that  when  the  notice  was 
pnm  they  wen  aware  that  he  denied  the 
right  of  a  Biiaority  to  impose  a  rate  against 


the  opinion  of  a  majority  of  the  parish. 
I  think,  therefore,  there  was  a  sufficient 
notice  given  to  the  Justices  of  an  intention 
to  dispute  the  validity  of  the  rate,  and  that 
their  jurisdiction  was  consequently  taken 
away  by  the  statute. 

Erle,  J. — I  think  that  ju^ment  must 
be  for  the  plaintiff.  The  statute  only  gives 
a  snmmary  jurisdiction  to  Justices  where 
there  is  no  dispnte  as  to  tbe  validity  of  the 
rate.  If  the  validity  of  the  rate  is  denied, 
and  there  is  a  reasonable  ground  for  deny- 
ing it  stated  to  the  Justices,  I  think  that  is 
snffldent  to  prevent  the  jurisdiction  from 
attaching.  In  The  King  v.  WrottesUy,  in 
which  I  was  concerned,  the  validity  of  the 
rate  was  denied,  but  the  party  did  not 
threaten  to  bring  his  action  against  the 
Justices,  and  the  decision  there  was  that  the 
case  should  be  sent  back  to  the  Justices, 
Judgment  for  the  plaintiff. 


[IN  THE  EXCHEQUER  CHAMBER.] 


STEWART  AND  OTHERS  V.  TODD 
AND  ANOTHER. 


1846.     7 
M8y9,ll;V 

Nov.  n.»y 

Debt — Aisumpsit — Judgment  Recovered 
— Recovery  of  Leu  Sum  in  Action  for  a 
Larger — Aider  by  Ferdiet — Estoppel— Res 
Judicata. 

To  an  action  of  debt,  on  simple  contract, 
for  4001.,  defendants  pleaded,  as  to  482. 
6«.  9d,,  parcel,  ^c,  payment;  and  as  to 
the  residue  (i56l.  ISs.  3d.),  that  plaintiffs 
impleaded  defendants  for  the  said  teaidueof 
the  said  cause  of  aeiiou  m  the  declaration 
mentmned  in  an  aetiom  o$k  premini,  and 
recovered  3t4i.  8«.,  as  tseU  fvt  their 
damages  »  tie  said  aetion,  and  in 
respect  whereof  plainly  had  issfleaded 
defendants  as  aforesaid,  as  fur  their 
costs.  Replieaiion,  that  the  residue  of 
the  said  causes  of  action  ia  the  declaration 
mentioned  were  not  tAe  eetuses  of  action  in 
the  said  plea  mentioned  in  respect  cf  which 
the  judgment  was  recovered.  This  issue  was 
fomdfor  the  defendants.  On  writ  of  error, 
brought  upon  judgment  given  far  the  plain- 
tiffs upon  this  issue  non  obstante  veredicto. 


*  The  pablicstion  of  this  oMa  has  be«a  aosToid* 
Mj  postponed. 
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it  was  held  (reverting  the  judgmetU  of  the 
Queen's  Bench), — 

First,  that  after  verdict,  the  flea  must  be 
taken  to  mean,  that  plaintiffs  had  recovered 
a  judgment  in  respect  of  all  the  damages 
which  they  sued  for  in  the  former  action ; 
i.  e.,  in  respect  of  the  same  causes  of  action 
as  constituted  the  residue  of  the  causes  of 
action  declared  upon,  and  that  it  amounted 
to  an  ordinary  plea  of  judgment  recovered. 

Secondly,  that  the  plea  was  good  in  sub- 
stance, whether  the  meaning  of  it  were  that 
plaintiffs  recovered  as  to  part,  and  as  to  the 
residue  it  was  found  that  no  more  was  due,  m 
which  case  the  omission  to  plead  the  latter 
part  of  the  judgment  by  way  of  estoppel  would 
he  mere  ground  of  special  demurrer ;  or  whe- 
ther the  true  construction  of  the  plea  be  (as, 
semble,  it  is)  that  plaintiffs  having  once  sued 
in  assumpsit  for  the  same  debt,  and  having 
had  the  amount  assessed  and  adjudicated  on, 
cannot  again  sue  for  the  same  amount. 

Judgment  having  been  given  for  the 
plaintiff  non  obstante  veredicto,  on  the 
issue  raised  by  the  third  plea,  by  the  Court 
of  Queen's  Bench — Toddy.  Stewart{l), — a 
writ  of  error  was  subsequently  brought  in 
this  court  upon  that  judgment,  and  argued 
by- 

Butt,  for  the  plaintiffs  in  error  (the  defen- 
dants below),  and  by— 

Peacock,  for  the  defendants  in  error. 

The  following  cases  were  referred  to  in 
the  argument : — 

Fitch  v.  Sutton,  5  East,  230. 

Down  V.  Hatcher,  10  Ad.  &  El.  121  ; 

8.  c.  8  Law  J.  Rep.  (n.s.)  Q.B.  190. 
Oreen  v.  Marsh,  5  Dowl.  P.C.  669. 
Lord  Bagot  v.  Williams,  3  B.  &  C.  235. 
Seddon  v.  Tutop,  6  Term  Rep.  607. 
Kitchen  r.  Campbell,  3  Wils.  304. 
Milles  T.  Milles,  Cro.  Car.  241. 
Lacon  v.  Barnard,  Ibid.  85. 
Feale  v.  Warner,  1  Wms.  Sannd.  323,  b. 
Vooght  V.  Wineh,  2  B.  &  Aid.  662. 
Palmer  v.   Temple,-  9  Ad.  &  El.  508 ; 

s.  c.  8  Law  J.  Rep.  (n.s.)  Q.B.  170. 
Ashbrooke  v.  Snape,  Cro.  Eliz.  240. 
Few  T.  Backhouse,  8  Ad.  &  El.  789; 

8.  c.  8  Law  J.  Rep.  (n.b.)  Q.B.  30. 
Beekwith  v.  Nott,  Cro.  Jac.  504. 

(1)  14  Law  J.  Rep.  (n.s.)  Q.B.  ISO. 


King  v.  Hoare,  18  Mee.&  Wels.  494; 

s.  c.  14  Law  J.  Rep.  (n.s.)  Excb.  29. 

(It  is  unnecessary  further  to  mention  the 

arguments,  which  were  the  same  as  those 

uiged  in  the  Court  below.) 

Cur.  adv.  vuk. 

Parke,  B.  now  (Nov.  11)  delivered  the 
judgment  of  the  Court  (1). — The  question 
in  this  case  arises  on  a  writ  of  error  firom 
a  judgment  of  the  Court  of  Queen's  Bench 
non  obstante  veredicto,  on  a  plea  in  an  action 
of  debt,  on  simple  contract,  for  400J.     As 
to  4Sl.  6s.  9d.,  there  was  a  plea  of  payment. 
As  to  the  residue  (356^.  13«.  8d.),  a  plea 
(the  third)  "  that  heretofore,  to  wit,  on  the 
Srd  of  June,  a.d.  1840,  in  the  court  of  onr 
Lady  the  Queen,  before  the  Barons  of  her 
Majesty's  Exchequer,  at  Westminster,  in 
the  county   of   Middlesex,    the   plaintifb 
pleaded  them,  the  said  last-named  defen- 
dants, upon,  for,  and  in  respect  of,  amongst 
other  things,  the  said  residue  of  the  said 
cause  of  action  in  the  declaration  mentioned, 
in  an  action  on  promises,  to  the  damage  of 
the  said  plaintiffs  of  4002.,  and  such  pro- 
ceedings were  thereupon  had  in  the  said 
last-mentioned  court  in   that  action,  that 
afterwards,  to  wit,  on  the  1st  of  June,  a.d. 
1843,  the  said  plaintifis,  by  the  judgment 
and  consideration  of  the  said  last-mentioned 
Court,  recovered  in  the  said  action  against 
them,  the  said  last-named  defendants,  314^. 
8s.,  as  well  for  their  damages  in  the  said 
action,  and  in  respect  whereof  the  plaintifi 
had  impleaded  the  said  last-named  defim- 
dants  as  aforesaid,  as  for  their  costs  and 
chaiges  by  them  about  their  said  suit  in 
that  behalf  expended,  whereof  the  said  last- 
named  defendants  were  convicted,  as  by  the 
record  and  proceedings  thereof  still  remain- 
ing in  the  said  last-mentioned  court  fblly 
appears,  and  which  said  judgment  hath  not 
been  reversed  or  made  void,  and  this,"  &c. 
There  was  a  replication  to  this  plea,  that  the 
residue  of  the  said  causes  of  action  in  the 
declaration  mentioned  were  not  the  causes 
of  action   in  the  third  plea  mentioned  in 
respect  of  which  the  judgment  was  reco- 
vered ;  and  on  this  issue  tixt  jury  found  ibr 
the  defendants,  that  the  residue  of  the  i 
of  action  in  the  declaration  mentioned 


(2)  Tindal,C.J.,  Parke,  B.,  Aldenon,  B.,  Blaol*, 
J.,  Rolfe,  B.,  Cresswell,  J.,  Erl«,  J.,  lad  Piatt,  B. ■ 
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the  residue  of  the  causes  of  action  in  the 
aid  plea  mentioned,  and  for  and  in  respect 
of  which  the  judgment  was  recovered. 
There  was  another  similar  plea,  stating  the 
payment  of  the  sum  recovered,  with  a 
similar  replication,  and  a  verdict  thereon  for 
the  defendants,  and  several  pleas  the  issues 
on  which  were  found  for  the  plaintiffs. 

On  a  modon  for  judgment  non  obstante 
teredkio,    the    Court  of  Queen's  Bench 
thoogbt  the  plea  was  not  a  good  answer  to 
the  part  of  the  declaration  to  which  it  was 
^eaded,  because  a    debt   certain    to  the 
smount  of  3561.  ISt.  Sd.  being  admitted, 
the  difference  between  that  sum  and  the 
amount  for  which  judgment  was  recovered, 
viz.,  314/.  8«.,  was  wholly  unanswered.    It 
is  to  be  observed,  that  the  plea  is  not  in  the 
ordinary  form  of  a  plea  of  judgment  reco- 
vered, which  states  that  the  plaintiff  im- 
pleaded the  defendant  for  the  same  causes 
of  action  in  the  declaration  mentioned,  and 
nich  proceedings  were  thereupon  had  in 
that  action  that  afterwards  the  plaintiff  reco- 
vered so  much  for  the  same  causes  of  action 
in  the  declaration  mentioned,  and  for  his 
costs.    This  plea  to  the  residue  states  the 
impleading   for  the  residue   of  the  same 
causes  of  action,  and  that  such  proceedings 
were  had  that  the  plaintiffs  recovered  in 
the  said  action  314{.  8«.,  as  well  for  their 
damages  in  the  said  action,  and  in  respect 
whereof  the  plaintiffs  had  impleaded  the 
defendants,  as  for  their  costs ;  but  the  plea 
does  not  plainly  and  distinctly  aver  that  the 
recovery  was  the  residue  of  the  same  causes 
of  action,  and  it  would,  probably  have  been 
had  on  special  demurrer,  for  Uie  want  of 
such  positive  averment.     If  the  plaintiffi 
had  recovered  It.  in  the  former  action  for 
part  of  the  cause  of  action,  and  had  entered 
a.  nolle  prosequi  for  the  remainder,  and  reco- 
rered  314{.  7s,  for  costs,  it  is  clear  the 
recowery  would  have  been  no  bar  for  the 
vbole ;  and  yet,  it  might  be  said  in  such 
caae  that  the  plaintiffs  bad,  by  judgment  of 
the  Court,  recovered  a  sum  of  3141.  8«.  for 
tbcir  damages  in  the  said  action,  and  in  respect 
whereof  the  said  action  had  been  brought, 
at  for  their  costs,  though  it  would  have  been 
the  correct  course  to  have  siud,  in  such  a 
case,  that  they  recovered  for  part  of  the 
damages  in  respect  whereof  the  action  had 
been    brought,  the   nolle  prosequi   having 
the  effect  of  withdrawing  the  part  as  to 
Hbw  Sbribs,  XVI.— Q.B. 


which  it  is  entered  from  being  a  subject  of 
dispute  in  the  suit.  But  alter  pleading 
over,  the  whole  plea  must  be  understood 
in  the  sense  which  would  make  it  a  good 
answer  to  the  declaration,  and  must  be 
taken  to  mean  that  the  plaintiffs  had  a  judg- 
ment of  the  Court  in  respect  of  all  the 
damages  which  they  sued  for ;  that  is,  the 
same  causes  of  action  as  constituted  the 
residue  of  the  causes  of  action,  and  so  the 
jury  have  found  on  the  issue  on  this  plea. 
Upon  this  state  of  the  record,  the  plea  must 
be  taken  to  be  the  same  as  the  ordinary  plea 
of  judgment  recovered.  On  the  argument 
before  us,  it  was  contended,  on  the  part  of 
the  plaintifls  in  error,  that  this  judgment 
was  erroneous,  as  it  proceeded  upon  a  mis- 
taken analogy  between  payment  of  a  lesser 
sum  in  satisfaction  of  a  greater,  and  reco- 
very by  judgment  of  a  lesser  sum  in  an 
action  for  a  greater,  which  recovery,  it  was 
contended,  was  binding  and  conclusive,  and 
prevented  the  same  cause  of  action  being 
litigated  again.  On  the  part  of  the  defen- 
dants in  error,  it  was  contended  that  the 
judgment  was  right,  for  the  plea  was  bad, 
and  no  answer  to  the  whole  debt,  the  exist- 
ence of  which,  at  one  time,  as  a  debt  certain, 
it  admitted ;  that  a  judgment  recovered 
was  a  bar  on  the  principle  of  merger  in  the 
superior  remedy  only  with  respect  to  the 
part  recovered ;  and  that,  as  to  the  residue 
which  had  been  litigated  and  not  recovered, 
it  was  an  answer  on  the  ground  that  so 
much  of  the  debt  was  not  due,  and  that  the 
plaintiffs  were  estopped  from  saying  that  such 
residue  was  due,  and  that,  as  the  plea  did 
not,  in  express  terms,  rely  on  the  estoppel 
in  this  case,  the  plea  was  bad  in  substance. 
Supposing  this  argument  to  be  well  founded, 
and  that  tiie  true  meaning  of  the  plea  is  that 
as  to  part  the  plaintiffs  recovered,  and  as 
to  the  residue  it  was  found  that  no  more  was 
due,  the  omission  to  plead  the  latter  part  of 
the  judgment,  which  was,  in  effect,  a  judg- 
ment for  the  defendants  as  to  that  part  by 
way  of  estoppel,  was  mere  matter  of  form, 
and  could  only  be  taken  advantage  of  on 
special  demurrer.  The  plea  was  a  perfectly 
good  answer  in  substance  as  to  that  part,  as 
a  plea  amounting  to  the  general  issue  would 
have  been,  though  it  was  pleaded  by  way 
of  confession  and  avoidance.  It  is  not, 
however,  to  be  understood  that  we  consider 
this  to  be  the  true  construction  of  the  plea 
»U 
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of  judgment  recovered  where  the  amoant  is 
less  than  that  claimed  in  the  subsequent 
action.  If  it  be  so,  the  answer  is  good  in 
substance  ;  but  if  the  true  meaning  is,  as 
there  is  good  ground  to  contend  that  it  is,  that 
the  plaintiff  haying  once  sued  in  indebitatus 
assutnptit  for  the  same  debt  now  claimed  in 
an  action  of  debt,  and  having  had  the  amount 
assessed  by  the  jury,  and  adjudicated  on  by 
the  Court,  has  had  all  the  benefit  which 
could  be  given  by  a  judgment,  and  cannot 
again  sue  for  the  same  debt,  then,  unques- 
tionably, the  plea  is  good  in  substance.  It 
is,  however,  unnecessary  to  decide  the  point 
on  which  ground  the  plea  is  good  in  the 
present  action.  It  was  argned,  by  Mr. 
Peacock,  that  the  plea  was  bad,  because  it 
did  not  appear  that  the  former  recovery 
may  not  have  been  for  less,  by  reason  of 
part  of  the  debt  not  being  due  at  that  time, 
but  that  it  is  now  due.  The  answer  is, 
that  the  jury  have  found  the  former  recovery 
to  have  been  for  the  same  causes  of  action, 
and,  consequently,  that  the  question  in  this 
suit  is  the  same  as  in  that,  viz.,  whether  at 
the  date  of  the  former  writ  the  defendant 
was  or  was  not  indebted  to  the  plaintiff. 
This  objection,  therefore,  cannot  prevail; 
and  we  are  all  of  opinion  that  the  plea  is 
good  in  substance,  and  therefore  the  judg- 
ment non  obstante  veredicto  erroneous,  and, 
consequently,  the  judgment  for  the  plain- 
tiffs must  be  reversed. 

Judgment  reversed. 


Bail  Covbt.*^ 

1847.      S     In  re  uarsb. 
April  80.  J 

Arbitration — Award —  Third  Arbitrator 
—Finality — Evidence,  Rejection  of. 

The  submission  in  a  reference  was  to  two 
arbitrators,  and  a  third,  to  be  named  by 
them  :  and  the  parties  treated  the  third  arbi- 
trator so  named  as  an  umpire  throughout  the 
whole  proceedings: — Held,  that  the  non- 
attendance  of  the  third  arbitrator  at  the 
meetings,  and  the  want  of  notice  to  him, 
formed  no  ground  for  setting  aside  the  award. 

The  agreement  of  reference  recited,  that 
a  Chancery  suit  for  a  dissolution  of  partner- 
ship existed  between  the  parties,  and  that, 
in  order  to  ptit  an  end  to  if,  they  had  agreed 


to  refer  all  matters  in  dispute  arising  mU  of 
their  accounts  or  otherwise ;  and  power  was 
given  to  the  arbitrators  to  assess  and  appor- 
tion the  costs  of  the  suit  as  well  as  the  other 
costs.  The  arbitrators  found  a  sum  of  money 
to  be  due  from  one  of  the  parties  to  the  other, 
and  apportioned  the  costs  of  the  suit  and  Ike 
other  costs: — Held,  that  the  award  was 
final,  and  had  sufficiently  adjudicated  em 
the  Chancery  suit. 

The  parties  had  submitted  their  accounts 
to  the  arbitrators,  and  a  report  had  been 
made,  and  a  meeting  was  fixed  to  close  the 
accounts.  At  that  meeting,  one  of  the  parties 
tendered  in  evidence  fresh  documents  which 
he  had  discovered  relating  to  the  accounts, 
and  the  arbitrators,  after  looking  at  them, 
declined  to  go  into  them : — Held,  that  this 
was  not  misconduct  affecting  the  validity  of 
the  award,  but  a  rejection  of  evidence  within 
the  arbitrators'  authority. 

8.  Marsh  and  J.  Heywood  were  engaged 
together  in  a  number  of  partnership  trans- 
actions, during  which  disputes  arose  be- 
tween them ;  and  Marsh,  on  the  1st  of 
August  1845,  filed  a  bill  in  Chancery  against 
Heywood,  for  the  dissolution  of  the  part- 
nership. The  parties  subsequently  resolved 
to  refer  the  matters  in  difference  between 
them ;  and,  accordingly,  on  the  6th  of  De- 
cember 1845,  they  entered  into  an  agree- 
ment of  reference.  The  agreement  redted 
that  disputes  had  subsisted  between  the 
parties  firom  July  1817  up  to  the  then  pre- 
sent date,  and  that  a  bill  had  been  filed  for 
a  dissolution  of  partnership,  and  stated  that, 
in  order  to  put  an  end  to  the  suit,  they 
had  agreed  to  refer  all  matters  in  dispute, 
arising  out  of  the  partnership  accounts  or 
otherwise,  to  the  determination  of  C.  Keel- 
ing and  O.  Brummitt,  and  any  third  per- 
son whom  they  might  name.  The  award 
was  to  be  made  by  the  1st  of  April  1846, 
or  an  appointed  day  within  two  months  of 
that  day.  It  was  agreed  that  a  person 
named  Baines  should  investigate  the  ac- 
counts, and  that  the  costs  of  the  reference 
and  award,  and  the  costs  of  the  bill  in  Chan- 
cery, as  well  as  the  costs  of  Baines,  shonld 
be  paid  by  the  parties  in  such  proportion  as 
the  arbitrators  should  think  fit. 

On  the  23rd  of  March  1846,  the  arbitn- 
tors  appointed  O.  Phillips  umpire,  and  on 
the  same  day,  the  time  for  making  tile  award 
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iru  enlarged  to  the  1st  of  June.  On  the 
13th  of  May  there  was  a  fresh  submission, 
and  time  was  given  till  the  1st  of  September. 

The  first  meeting  was  held  on  the  23rd 
of  March;  the  second,  on  the  10th  of  July; 
and  the  last,  on  the  31st  of  July. 

It  appeared  fiom  the  affidavits,  that  no 
objection  was  made  by  Hey  wood  to  the 
appomtment  of  Phillips  as  umpire,  nor 
did  Hey  wood  call  upon  him  to  attend  the 
meetingB;  that  Baines  went  into  the  ac- 
eoants  and  reported  on  them,  and  at  the 
second  meeting,  on  the  10th  of  July,  it  was 
aettled  that  Baines  should  close  the  accounts. 
In  the  course  of  July,  Hey  wood  discovered 
•ome  fresh  documents,  and  amongst  others, 
Teachers  of  payments  to  Marsh,  which  he 
snbmitted  to  Baines,  by  the  desire  of  the 
arbitrators ;  and  Baines  found  that  they 
referred  to  accounts  already  closed ;  and  at 
the  last  meeting,  Heywood  offered  them  as 
evidence  to  the  arbitrators,  who,  having 
looked  at  them,  refused  to  go  into  them. 
On  the  4th  of  August  1846,  the  arbitrators 
published  their  award,  by  which  they  found 
the  nmi  of  41 U.  1$.  3\d,  to  be  due  from 
Heywood  to  Marsh  on  the  balance  of  their 
partnership  accounts,  and  directed  the  costs 
and  charges  of  the  submission  and  award,  of 
the  bill  in  Chancery,  and  of  Baines,  which 
they  ascertained  and  assessed  as  amounting 
to  116/.  6«.  8<^.,  to  be  paid  equally  by 
Marsh  and  Heywood.  The  award  contain^ 
DO  other  finding  as  to  the  Chancery  suit. 

Jddittm  (20th  of  November)  obtained  a 
mle  MM,  which  was  afterwards  enlarged, 
calling  on  Marsh  to  shew  cause  why  the 
award  should  not  be  set  aside  on  these 
grounds  : — First,  that  it  did  not  dispose  of 
tbe  Chancery  suit,  and,  therefore,  was  not 
final:  second,  that  the  umpire  had  no 
notice  of  the  meetings  of  the  arbitrators : 
tbird,  that  the  arbitrators  wrongfully  re- 
jected evidence  tendered  on  behalf  of  Hey- 
wood :  and  fourth,  that  the  award  was  not 
made  till  after  the  time  agreed  on  had  ex- 
pired. 

Walton  and  T.  Jones  (Apnl  SO,  1847.) 
abewed  cause. — The  first  ground  upon 
which  this  mle  was  obtained  is  that  the 
sward  is  not  final,  because  it  does  not  dis- 
pose of  the  Chancery  suit.  When  a  sub- 
nuasion  is  general  in  its  torms,  an  award 
cannot  be  set  aside  on  account  of  a  parti- 
nlai  matter,  unless  it  appears  that  that 


matter  was  specially  submitted  to  the  arbi- 
trators. If  ^ere  is  a  specific  submission, 
or  if,  on  a  general  submission,  a  specific 
matter  is  submitted,  then  the  arbitrators 
are  bound  to  adjudicate ;  but  here  there 
is  no  affidavit  shewing  that  the  arbitrator 
was  requested  to  adjudicate  specifically 
on  the  Chancery  suit.  The  meaning  of 
the  agreement  is,  that  there  is  a  suit  in 
Chancery  existing  between  the  parties, 
which  is  not  to  be  prosecuted  further,  and 
the  arbitrators  are  to  determine  in  what 
proportion  the  parties  are  to  pay  the  costs  of 
that  suit,  but  not  to  determine  the  suit  itself. 
There  is  a  specific  statement  of  what  the 
arbitrators  are  to  do  as  regards  the  suit; 
and  that  they  have  done.  Indeed  it  may 
be  said,  on  an  examination  of  the  submis- 
sion, that  the  intention  of  the  parties  was 
to  exclude  the  suit  itself.  The  second  ob- 
jection made  to  the  award  is,  that  G.  Phil- 
lips, the  third  arbitrator,  had  no  notice  of 
the  meetings  of  the  arbitrators,  and  no  op- 
portunity of  attending  them.  The  submis- 
sion was  to  two  arbitrators;  and  a  third 
arbitrator  to  be  named  by  those  two — not  an 
umpire.  This  is  a  modem  practice  in  refe- 
rences. The  old  system  was,  to  submit  to 
two  arbitrators  and  an  umpire ;  but  through- 
out the  whole  of  the  proceedings  in  this 
case,  the  parties  have  by  common  consent 
treated  the  two  arbitrators  named  in  the 
submission  as  the  persons  to  make  the 
award,  and  the  third  person  as  umpure ;  and 
if  Heywood  meant  to  take  advantage  of  the 
mistake  he  should  have  objected  at  the 
meetings.  The  third  ground  of  objection 
made  to  this  award  is,  that  the  arbitrators 
wrongfully  rejected  evidence  offered  by 
Heywood.  The  answers  to  this  are — 
First,  it  is  no  ground  for  setting  aside  &n 
award ;  second,  at  all  events,  it  is  not 
sworn  that  the  rejected  evidence  was  legal ; 
and,  third,  it  is  not  sworn  that  it  was 
material.  The  rule  is  well  setUed  that  an 
arbitrator  is  put  in  the  place  both  of  Judge 
and  jury,  and  that  an  error  in  fact  cannot 
be  reviewed,  nor  an  error  in  law,  unless  it 
appears  on  the  face  of  the  aw/urd.  There  is 
no  allegation  that  the  papers  in  question 
were  legal  or  materi^  evidence.  They 
might  l^ve  been  totally  irrelevant  to  the 
case. 

[Coleridge,  J. — The  question  is,  whe- 
ther the  arbitrators  have  refused  to  inquire 
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into  the  matter— which  would  seem  to  be  a 
breach  of  duty ;  and,  I  think,  on  that  ground, 
it  is  not  for  Mr.  Addison  to  shew  that  the 
evidence  offered  was  legal  and  material.] 

The  evidence  was  tendered  after  the  ba- 
lance had  been  ascertained,  and  the  parties 
believed  the  case  to  be  closed.  The  papers 
offered  in  evidence  do  not  profess  to  be  such 
as  to  rectify  errors  in  the  accounts.  They 
were  not  evidence ;  they  could  only  have 
been  used  as  argument.  After  what  had 
taken  place,  the  appIicatiDn  to  admit  those 
documents  was  merely  an  application  to 
hear  the  case  over  again.  Besides,  the  arbi- 
trators did  see  the  papers,  and  adjudicated 
afterwards. 

Addison,  in  support  of  the  rule. — On  the 
first  objection,  the  other  side  has  been  obliged 
to  contend  that  the  Chancery  suit  was  not 
referred ;  but  it  was  most  pointedly  referred, 
the  words  being,  "  all  matters  in  dispute 
arising  out  of  the  accounts  or  otherwise." 
The  bill  in  Chancery  was  one  of  the  matters 
in  dispute ;  and  it  was  material,  in  order  to 
put  an  end  to  the  suit,  that  the  dissolution 
and  the  terms  of  it  should  be  settled.  This 
is  an  objection  on  the  face  of  the  award,  and 
therefore  cannot  depend  on  the  question, 
whether  the  matter  was  actually  specifically 
submitted  to  the  arbitrators.  They  were 
bound  to  dispose  of  it  by  ordering  the  bill 
to  be  dismissed,  or  directing  a  stay  of  pro- 
ceedings in  the  suit. 

[fTafstm. — In  Jackson  v.  YabsUy  {I), 
where  an  action  for  a  breach  of  a  covenant 
to  repair  was  referred,  and  the  arbitrator 
awarded  that  the  plaintiff  had  no  claim  on 
the  defendant  on  account  of  any  alleged 
breaches  of  the  covenant,  the  award  was 
held  final,  on  the  ground  that  it  is  enough 
if  it  appears  that  the  matter  is  determined.] 

In  Jackson  v.  Yahsley  the  suit  was  in 
substance  decided,  the  award  being  that 
there  was  no  cause  of  action,  which  distin- 
guishes that  case  from  the  present.  As  to 
the  rejection  of  evidence :  the  papers  were 
found  before  the  case  was  closed.  The 
parties  met  to  close  the  case,  but  before 
doing  so  Heywood  tendered  the  fresh  evi- 
dence. Nothing  could  be  better  or  more 
material  evidence  than  those  papers,  to  test 
the  accounts  by.  Then,  in  the  last  place, 
Phillips  ought  to  have  had  notice  to  attend 

(t)  5  B.  ft  AM.  848. 


the  meetings,  and  it  was  necessary  for  him 
to  be  present  at  the  last  meeting,  when 
the  difference  arose  about  the  admission  of 
the  documents,  and  the  whole  matter  was 
opened  up,  so  that  Heywood  could  not  be 
considered  to  have  waived  the  objection. 

Coleridge,  J.  gave  judgment. — Upon 
the  last  point  there  is  no  doubt  whatever, 
nor  does  Mr.  Addison  dispute  that  if  there 
was  an  acquiescence,  as  to  the  two  arbitrators 
deciding  upon  the  matters  in  difference,  no 
objection  could  be  taken  to  the  absence  of 
the  third  arbitrator ;   but  he  says  this— that 
at  the  last  meeting  there  having  been  a  dif- 
ference between   the  parties,  that  set  the 
whole  matter  quite  open,  and  enabled  him 
to   take   this   objection,   which    had   been 
waived  all  the  way  through.     If  all  parties 
agreed  to  the  terms  of  Uie  submission,  it 
was  too  late  to  go  back  to  take  advantage 
of  that  which  they  had  already  acquiesced 
in.     They  ought  in  fairness  to  have  given 
notice  that  they  would  object  to  the  autho- 
rity of  the  arbitrators.     It  would  be  a  vio- 
lation of  all  principle  to  admit  thisjobjec- 
tion,  remembering  that  this  motion  is  to  set 
aside  the  award,  which  is  against  the  appli- 
cant.    The  fourth  objection  is  not  relied 
on.     I  am  of  opinion   that  the  objection 
that  the  Chancery  suit  is  not  determined, 
should  not  prevail.    It  appears  that  the  bill 
was  filed  for  a  dissolution  of  partnership, 
and  accounts ;  and  in  order  to  put  an  end 
to  the  suit,  the  parties  agreed  to  rtS&e  the 
matters  in  difibrence  between  them.     Now, 
on  the  one  side,  it  must  be  admitted  that 
the  Chancery  suit  is  not  referred  in  precise 
terms  in  the  submission ;  but  it  is  said  that 
it  is  referred  to  the  arbitrators  under  the 
general  terms.     There  is  no  doubt  that  it 
was  a  matter  in  dispute  between  the  parties, 
but  it  was  not  referred  for  the  purpose  of 
having  a  decision  on  it,  but  only  for  the  par- 
pose  of  apportioning  the  costs.     The  mean- 
ing argued  for  by  tilie  other  side  is,  that  the 
parties  agreed  to  have  recourse  to  another 
tribunal  to  settie  their  differences.     I  think 
that  is  the  proper  construction,  subject  to 
this,  that  it  was  necessary  to  go  into  the 
Chancery  suit  so  far  as  to  apportion   tbe 
costs.     I  think  that  for  that  purpose  tbe 
arbitrators  have  taken  notice  of  this  suit. 
The  conduct  of  the  parties  shews  that  thirt 
was  all  which  was  intended  to  be  refened. 
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The  question  is,  whether  they  have  taken 
cegnizance  enough  of  the  suit.  They  have 
aNertained  the  expenses  of  it,  and  have 
dirided  them ;  and  I  think,  therefore,  that 
tliey  have  taken  sa£5cient  cognizance  of  it. 
As  to  the  third  obJMtion,  there  is  no  diffl> 
eolty  about  it  on  prindple.  The  arbitrator, 
learned  or  lay,  is  judge  of  the  law,  and  if 
be  makes  a  mistake  in  it,  the  parties  are 
bound ;  but  if  an  arbitrator  refuses  to  take 
mto  consideration  matters  which  are  sub- 
Bitted  to  him,  he  does  not  do  the  duty 
which  he  has  undertaken  to  do.  The  ques- 
tioo  it, — Do  you  impute  to  the  arbitrators 
that  they  have  refused  to  do  their  duty  f 
It  seems  to  me  that  their  conduct  in  this 
case  amounts  to  bo  more  than  a  rejection  of 
eridence.  Each  party  was  to  submit  his 
accounts,  and  there  was  a  meeting  for  that 
purpose.  There  was  a  second  meeting  to 
consider  the  report  of  Baines ;  and  then  all 
wu  ripe  for  the  final  decision.  At  the  last 
neetiog,  Heywood  having  stumbled  upon 
some  papers  presents  them  to  the  arbitra- 
tors, who  tell  him  to  take  them  to  Baines. 
Baines  inspects  them  sufiSciently  to  see  that 
dwy  include  matters  in  which  the  accounts 
bad  already  been  taken.  The  arbitrators 
kwk  at  them  to  see  their  general  nature, 
and  say  that  they  think  they  ought  not 
kn^  to  protract  the  arbitration,  in  order 
b  sift  those  papers;  and  Heywood  is 
ptesent  to  give  explanations.  I,  therefore, 
eaanot  say  that  the  arbitrators  were  wrong, 
but  I  must  act  upon  the  view  that  this  was 
aerdy  a  rejection  of  evidence. 

Ruh  discharged. 


THE    QUEEN    V,     THE    TOWN 
COUNCIL  OF  HCHPIELD, 


1847.    \ 
May  6.  J 

Corporation — Borough  Fund — Costs  of 
Rettm  to  Mandamus — Dismissal  of  Officer 
—Misconduct — Certiorari. 

The  iotm  eovneil  of  a  borough  dismissed 
•  esrporote  officer,  and  afterwards  disal- 
kued  him  any  compensation  for  his  office, 
»i  the  ground  that  he  had  been  guilty  of  such 
msamduet  as  would  hate  justified  his  dis- 
•itsai.  A  mandamus  was  subsequently 
jratted  to  assess  compensation ;  and,  on 
At  retens,  issue*  were  rMsed,  involving  the 
jMstion  of  misconduct;  on  all  these  tra- 


verses a  verdict  was  found  for  the  Crown: 
•^Held,  that  the  town  council  were,  never- 
theless, well  justified  in  ordering  the  pay- 
ment of  the  costs  out  of  the  borough  fund,  it 
appearing  that  the  belief  of  suck  misconduct 
was  bond  fide  entertained  by  them. 

Held,  secondly,  that  a  resolution  by  the 
corporation  to  retain  the  attorney  to  take 
steps  in  opposition  to  the  rule  nisi  for  a  man- 
damtu,  coupled  with  an  order  that  the  return 
should  be  filed,  was  a  sufficient  authority  to 
him  to  try  the  issues. 

Held,  lastly,  that  it  was  no  objection  to 
the  order  that  it  appeared  by  the  affidavits 
to  have  been  made  for  a  sum  on  account, 
before  the  delivery  of  a  bill. 

A  rule  had  been  obtained,  calling  upon 
the  council  of  the  city  and  borough  of 
Lichfield  to  shew  cause  why  a  writ  of  cer- 
tiorari should  not  issue  directed  to  them,  to 
remove  into  this  court  an  order  or  resolu- 
tion made  by  the  council  of  the  said  city 
and  borough  at  a  meeting  of  the  said  council, 
held  on  the  16th  day  of  December  last, 
whereby  it  was  resolved  and  ordered  that 
the  sum  of  3001.  should  be  paid  to  Alfred 
Eggington  their  attorney,  "  on  account  of 
law  expenses,"  and  also  an  order  made  by 
the  said  council,  on  the  same  16th  day  of 
December,  signed  by  three  of  the  members 
of  the  said  council,  and  countersigned  by 
the  town  clerk  of  the  said  city  and  borough, 
directed  to  the  treasurer  of  the  borough  of 
Lichfield,  for  the  said  treasurer  to  pay  the 
said  A.  Eggington  SOOl.,  "  on  account  of  law 
expenses."  It  appeared  by  the  afi^davits  in 
support  of  the  rule,  that  the  costs  in  ques- 
tion were  incurred  in  relation  to  certain  pro- 
ceedings instituted  by  Charles  Simpson, 
the  late  town  clerk,  for  the  purpose  of  com- 
pelling the  council  to  assess  an  adequate 
compensation  for  his  office  ;  that  such  pro- 
ceedings commenced  by  a  rule  nisi  (or  a 
mandamus  in  November  1845  ;  that  there 
was  a  return  made  to  the  mandamus,  and  a 
traverse  of  such  return,  and  several  issues 
raised  thereon,  on  all  of  which  there  was  a 
verdict  for  the  Crown,  and  finally,  an  assess- 
ment of  compensation  to  the  town  clerk  by 
the  town  council,  and  payment  of  the  costs 
of  the  said  C.  Simpson  as  prosecutor,  not 
outof  the  borough  fund  of  the  city.  It  further 
appeared  that  the  order  for  the  payment  of 
the  costs  in  respect  of  which  the  present 
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rule  was  obtained  had  been  made  in  general 
terms  as  mentioned  in  the  above  rule,  and 
that  no  bill  of  costs  was  produced  on  the 
occasion  of  its  being  so  made ;  and  it  was 
further  sworn,  that  before  making  the  order, 
the  said  A.  Egg^ngton  had  received  501. 
out  of  the  said  borough  fund,  on  account 
of  law  expenses,  whereof  no  bill  was  pro- 
duced to  the  said  council,  and  that  the  said 
council  did  not  at  any  meeting  of  the  said 
council  retain  or  employ  the  said  A.  Eg- 
gington,  as  the  attorney  of  the  said  council, 
to  defend  the  said  return  to  the  said  man- 
damus, or  to  defend  the  said  council,  or  any 
member  thereof,  for  the  making  of  such 
return,  or  to  act  as  their  attorney  to  defend 
them  in  any  prosecution  of  the  said  council, 
by  the  said  C.  Simpson,  in  respect  thereof; 
but,  on  the  contrary,  the  said  A.  Eggington, 
subsequent  to  the  filing  of  the  said  return, 
acted  without  any  authority  whatever  from 
the  said  council,  in  all  proceedings  connected 
with  the  same.  By  the  affidavits  in  answer 
to  the  rule,  it  appeared,  that  on  the  20th 
January  1844  a  meeting  of  the  town 
council  was  held,  (amongst  other  things,) 
"  to  consider  the  report  of  a  committee  pre- 
viously appointed,  as  to  the  duties,  salaries, 
emoluments  and  perquisites  of  the  present 
corporate  officers,  and  the  manner  in  which 
they  have  discharged  their  duties,  and  to 
make  such  orders  thereon  as  the  council 
may  think  fit,  either  as  to  the  removal,  re- 
signation, or  continuance  in  office  of  any  of 
the  present  officers,  and,  in  case  of  removal 
or  resignation,  for  the  appointment  of  other 
or  others  in  their  place  or  places ;"  that  at 
this  meeting  a  report  was  read,  which  was 
set  out  in  the  affidavits,  and  which  imputed 
misconduct  and  misbehaviour  to  the  town 
clerk ;  that  at  such  meeting  the  said  C. 
Simpson  was  heard  before  the  council  in 
opposition  to  the  report,  "whereupon  a 
resolution  and  order  of  the  said  council  was 
proposed  and  agreed  to,  removing  the  said 
C.  Simpson  from  his  said  office  of  town 
clerk."  And  that  at  a  meeting  of  the  town 
council  of  the  12th  of  February  1844,  a 
resoluUon  was  entered  in  the  minute  book, 
retaining  and  appointing  A.  Eggington  as 
solicitor  of  the  council,  and  of  the  mayor, 
&c.,  in  all  matters,  suits,  &c.,  touching  or 
concerning  them,  and  the  common  seal  of 
the  borough  was  affixed  to  a  retainer  of 
A.  Eggington  to  that  effect ;  that  in  July 


1844,  C.  Simpson  served  the  said  A.  Eg- 
gington as  town  clerk  with  his  claim  for 
compensation,  amounting  to  3,.520<.,  and 
on  such  claim  being  laid  before  the  council 
it  was  resolved  "  that  the  same  should  be 
wholly  disallowed,  the  council  being  of 
opinion  that  the  said  C.  Simpson  was  pro- 
perly removed  from  the  said  office  of  town 
clerk,  for  such  misconduct  as  would  warrant 
removal  from  any  office  held  during  good 
behaviour ;  and  this  council  being  also  of 
opinion  that  the  illegal  detention  by  the 
said  C.  Simpson  of  the  deeds,  papers,  pro- 
perty, and  documents  of  the  said  council 
after  his  dismissal  from  the  office  of  town 
clerk,  and  after  a  lawful  demand  of  the  same, 
is  a  fiirther  reason  for  the  disallowance  of 
his  claim;"  that  on  the  rule  nisi  for  a 
mandamus  to  assess  compensation  having 
been  obtained,  it  was  resolved  at  a  meeting 
of  the  town  council  that  A.  Eggington 
should  be  authorized  and  retained  to  take 
proceedings  in  opposition  to  the  rule  nut, 
and  on  the  rule  being  made  absolute,  the 
return  to  the  writ  was  read  by  the  said 
A.  Eggington  at  another  meeting  of  the 
town  council,  and  ordered  to  be  filed ;  that 
the  issues  were  tried  by  a  special  jury,  and 
though  a  verdict  was  found  for  the  Crown 
on  all,  yet  the  jury  made  an  observation 
censuring  the  conduct  of  the  town  clerk, 
and  that  the  costs  out  of  pocket,  in  shew- 
ing cause  against  the  rule  nisi  for  the  man- 
damus, in  preparing  and  filing  the  return, 
and  attending  the  trial  of  the  mandamus 
and  incident  thereto,  amounted  to  much 
more  than  the  3002.,  which  sum  was  paid 
on  account  before  the  bill  was  made  out, 
or  the  whole  proceedings  bad  terminated ; 
and  in  the  judgment  of  the  town  coundl 
the  above  expenses  were  necessarily  in- 
curred in  performance  of  the  duties  cast 
upon  them. 

Talfourd,  Serj.  and  Cowling  shewed 
cause. — It  is  said,  first,  that  the  92nd  sec- 
tion of  5  &  6  Will.  4.  c.  76.  does  not  au- 
thorize the  payment  of  these  costs  oat  of 
the  borough  fund ;  but  these  expenses  were 
"  necessarily  incurred"  in  resisting  an  attack 
on  the  fund,  and,  therefore,  fall  within  the 
decisions  in  The  Queen  v.  the  Town  Comneil 
of  Liehfield{\),   The  Attorney  Generals. 

(1)  4  Q.B.  Rep.  893;  «.c.  I2Uir  J.  R«p.  (ba.) 
Q.B.308. 
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the  Mayor  ofNormch  (2),  and  The  Attorney 
Gtneral  r.  the  Corporation  of  Norwich  (3). 
In  The  Qneen  y.  the  Mayor  of  Bridgwater 
(4),  The  Queen  v.  Paramore{6),  The  Queen 
V.  tie  Town  Council  of  Stamfordifi),  (in 
Bota),  The  Queen  t.  Thompson  (7),  and 
The  Queen  v.  the  Mayor,  SfC.  of  Leeds  (8), 
the  question,  in  respect  of  which  the  costs 
vere  iocnned  did  not  concern  the  whole 
eerporation.  In  The  Queen  y.  the  Mayor, 
tfc.  of  Gloucester  (9),  the  Conrt  decided 
that  Uie  town  council  not  only  might,  but 
onght  to  pay  the  costs  necessarily  incurred 
by  the  cleric  to  the  borough  Justices,  and  it 
makes  no  difference  that  the  corporation 
were  defeated  at  the  trial.  Secondly,  it  is 
lud  that  there  was  no  distinct  retainer  for 
the  bimness  in  respect  of  which  (the  trial 
of  the  ttarerses)  these  particular  costs  were 
incancd;  but  the  town  council  having 
retained  Mr.  Eggington,  and  instructed 
him  to  oppose  the  rule  nisi,  must  be  taken 
to  have  been  cc^nisant  of  each  step  in  the 
|>rooeedings  consequent  upon  such  opposi- 
&m.  It  would  be  absurd  to  call  a  meeting 
of  the  town  council  in  every  stage. 

[EuB,  J. — The  attorney  might  be  liable 
to  an  action,  if,  having  been  once  retained, 
he  did  not  take  the  necessary  steps  in  the 
progress  of  the  suit.] 

Thirdly,  it  is  said  that  no  bill  was  deli- 
vered, but  it  is  sufficiently  made  oat  that 
these  costs  have  been  necessarily  incurred ; 
indeed,  no  question  is  raised  as  to  the  amount 
of  the  simi :  besides,  the  order  is,  at  aU 
events,  good  on  the  face  of  it. 

Whateley  and  Cole,  contr&. — It  is  now 
admitted  on  all  hands  that  the  charges 
^Dght  against  Simpson  were  destitute  of 
finmdation.  In  fact  the  proceedings  were 
mggested  and  kept  on  foot  on  political 
grounds  alone.  The  return  was  false,  and 
it  will  hardly  be  contended  that  the  council 
*oald  have  been  justified  in  paying  out  of 

(S)  S  If  7L  «e  Cr.  406. 
m  1  Keen,  700. 
10  Ad.  Ic  El.  281. 
I  10  Ibid.  286. 

4  Q.B.  Hep.  900  in  Dotft;  s.  e.  18  Law  J.  Rep. 
(MS<iB.177. 
m<Q.B.Bep.477. 
m  4  Q.B.  Bap.  790 ; «.  c  12  Law  J.  Rep.  (m.s.) 

m  »QJS.  B«p.  862 ;  *.  0. 13  Law  J.  Rep.  (h.s.) 


the  borough  fund  the  costs  of  defending  an 
action  for  a  false  return.  It  is  true,  Uiat, 
in  many  cases  affecting  the  well-being  of 
the  corporation,  costs  may  be  paid  out  of 
the  borough  fund ;  but  here  the  corporation, 
instead  of  carrying  the  act  of  parliament 
into  effect,  openly  violate  it,  by  resisting  a 
just  demand :  the  charge  of  misconduct  was 
an  after-thought. 

[LoKD  Denhan,  C.J. — ^They  distinctly 
refuse  compensation  on  the  ground  of  mis- 
conduct.] 

But  they  do  not  precisely  allege  miscon- 
duct as  the  ground  of  dismissal  at  the  time 
they  dismiss.  Secondly,  Mr.  Eggington 
was  retained  in  1844;  there  was  no  retainer 
in  respect  of  trying  the  questions  raised 
by  the  traverses,  which  was  a  proceeding 
altogether  distinct  from  resisting  the  ap- 
plication for  the  mandamus,  and  filing  the 
return. 

[WiQHTMAN,  J. — Suppose  the  return  had 
been  demurred  to,  would  a  fresh  retainer 
have  been  necessary  to  enable  the  attorney 
to  join  in  demurrer  ?] 

The  traverses  stand  on  the  same  footing 
as  on  a  separate  action  for  a  false  return. 
Lastly,  the  bills,  at  all  events,  should  have 
been  delivered ;  it  is  impossible  to  know  in 
respect  of  what  charges  the  payments  have 
been  ordered. 

LoBD  Deniian,  C.J. — In  this  case  costs 
have  been  incurred  in  resisting  an  applica- 
tion by  the  town  clerk  for  compensation. 
The  ground  of  resistance  was,  that  the 
dismissal  of  the  town  clerk  was  for  such 
misconduct  as  before  the  act  of  parliament 
would  have  justified  his  removal  from  bis 
office.  It  is  true,  that  the  jury  at  the  trial 
of  the  issues,  in  effect  have  found  that  the 
town  clerk  was  guilty  of  no  misconduct; 
but  there  can  be  no  reason  for  saying  that 
the  council  may  not  have  been  justified  in 
imputing  misconduct.  They  may  have  bond 
fide  believed  it ;  and  there  is  nothing  in  the 
affidavits  inconsistent  with  this.  The  reso- 
lution for  dismissal,  which  follows  the 
investigation  into  the  conduct  of  the  town 
clerk,  sufficientiy  in  its  very  terms  shews 
that  his  supposed  misconduct  was  the 
ground  of  his  dismissal.  Secondly,  was  Mr. 
Eggington  employed  to  do  that  in  respect 
of  which  these  costs  have  been  incurred? 
I  think  he  was.     It  is  suggested  that  if  an 
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action  had  been  brought  for  a  false  return 
to  a  mandamus,  there  must  have  been  a 
distinct  employment  of  the  attorney  to 
defend  such  action.  However  that  may 
have  been  under  the  old  law,  yet  looking 
at  these  proceedings,  the  authority  given  to 
Mr.  Eggington  to  file  the  return  was  surely 
sufficient  to  justify  his  defence  of  it;  and 
I  think  that  he  was  well  authorized  to  go 
the  whole  length  he  did.  Lastly,  as  to  the 
costs,  it  is  true  that  we  have  no  reason 
to  assume  diat  any  bill  was  delivered ;  but 
I  think  if  the  payment  is  treated  as  bond 
fide  made  on  account,  the  non-delivery 
of  the  bill  is  no  objection  as  far  as  this 
application  is  concerned.  This  rule  must 
therefore  be  discharged. 


Patteson,  J. — I  am  of  the  same  opinion. 
I  do  not,  indeed,  quite  agree  with  Mr. 
Cowling,  where  he  says,  that  if  the  order 
was  brought  up,  the  objection  now  made 
not  appearing  on  the  face  of  it,  it  could  not 
be  shewn  by  affidavit :  if  that  were  so,  we 
never  could  inquire  into  orders  made  in 
these  general  terms.  The  statute  7  Will.  4. 
&  1  Vict.  c.  78.  8.  44.  provides  that  such 
orders,  when  brought  up,  may  be  confirmed 
or  disallowed  upon  motion  and  hearing  with 
costs,  according  to  the  judgment  and  discre- 
tion of  the  Court;  but  I  think  the  order  is 
good,  for  the  reason  which  my  Lord  has 
given. 

WiGBTUAN,  J.  and  Eblb,  J.  concurred. 
Rule  discharged,  uUh  costs. 


END  OF  EASTER  TERM,  1847. 
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B»a  Cou«T."i 

1847  V  "^^  HAXBY  V.  PRESTON 
Jl       I    J.    i  AND  ANOTHER. 

yfmntdment — Ejectment. 

A  forty  cannot  introduce  a  new  averment 
i»lo  a  postea.  The  Judge  before  whom  a 
tatue  hat  been  tried  may  direct  a  modifica- 
tion of  the  langmage  of  a  postea,  but  the 
Co«rt  teiU  not  interfere. 

A  declaration  in  ejectment  claimed  in 
tech  of  two  counts,  one  "  patture-gate"  and 
«ne  "  eatUe-gaie."  The  cause  having  been 
referred,  the  arbitrator  found  the  lessor  of 
IheflaiiUiffetaitled  to  three  "pasture-gates." 
The  foute^  described  the  tenements  as  "  three 
fosture-gatcs,  known  sometimes  as  pasture- 
Sotes,  sometimes  as  cattle-gates"  ;  and  an 
eJUavit  was  filed  stating  that  they  were 
i*Mt»  by  either  name.  The  Court  made 
absolute  a  rule  for  rendering  the  postea  con- 
formable to  the  award. 

Ejectment.  The  declaration  contained 
two  counts  upon  two  demises,  and  in  each 
of  them,  among  other  tenements,  one  "  pas- 
tue-gate"  and  one  "  cattle-gate"  were  sought 
to  be  racoveied. 

The  cause  was  entered  for  trial  at  the 
Ywkdure  Summer  Assizes,  in  1840,  when 
a  Todict  was  taken  for  the  lessor  of  the 
jimtiS,  aabject  to  an  award. 

Oa  the  26th  of  June  1845,  the  arbitrator 
bia  award,  and  found,  among  other 
Vmr  amntta,  XVI.— aB. 


things,  that  the  lessor  of  the  plaintiff  was 
entided  to  "  three  certain  pasture-gates  in 
Brotherton  pastures,"  &c.  The  lessor  of 
the  plaintiff,  in  making  up  the  postea,  de- 
scribed these  tenements  as  "  tluee  certain 
pasture-gates,  known  and  described  some- 
times by  the  name  of  pasture-gates  and 
sometimes  by  the  name  of  cattle-gates, 
respectively,  in  Brotherton  pasture,"  &c. 

The  defendants  obtained  a  rule  tiMt  call- 
ing on  the  lessor  of  the  plaintiff  to  shew 
cause  why  the  poftea  should  not  be  made 
conformable  to  the  award,  and  the  defen- 
dants have  the  costs  of  so  much  of  the  issue 
as  was  found  for  them  set  off  (1).  The 
lessor  of  the  plaintiff  filed  an  affidavit  in 
opposition  to  the  rule,  in  which  it  was  sworn, 
that  the  terms  "  pasture-gates"  and  "  cattle- 
gates"  are  indiscriminately  used  to  signify 
die  same  thing. 

Addison  (May  1,  1847)  shewed  cause 
against  the  rule. — The  affidiavits  shew  that 
the  words  "  pasture-gate"  and  "  cattle-gate" 
mean  the  same  thing.  The  declaration  in 
each  count  claims  one  of  each.  The  postea 
mentions  three,  and  describes  them  either  as 
" catde-gates"  or  "pasture-gates." 

[CoLERiDOE,  J. — They  are  either  different 
things,  and  then  there  are  four  claimed,  and 
the  postea  blends  them,  or,  if  they  are  the 
same  thing,  then  the  postea  gives  too  many.] 

(1)  The  finding  of  tbe  arbitrator  witb  ragard  to 
tha  coats  and  tbe  argument  tbereon  are  omitted,  as 
tbe  Court  refuaed  to  interfere  upon  that  point. 
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Reu),  in  support  of  the  rule. — The  only 
question  is,  whether,  in  entering  judgment, 
ike  lessor  of  the  plaintiff  was  entitled  to 
enter  on  the  pottea  an  explanation  of  the 
finding.  These  "cattle-gates"  may  be 
quite  different  from  "  pasture-gates."  The 
plaintiff  ought  to  have  got  the  arbitrator  to 
find  expressly  what  they  were.  A  variance 
is  not  to  be  tried  by  affidavit.  The  affidavit 
does  not  state  that  these  were  provincial 
terms,  but  merely  that  the '  premises  were 
sometimes  called  by  the  one  name  and 
sometimes  by  the  other. 

Cur.  adv.  vult. 

Coleridge,  J.  (May  24)  gave  judgment. 
—This  was  a  rule  calling  upon  the  lessor  of 
the  plaintiff  to  shew  cause  why  the  postea 
should  not  be  made  conformable  to  the 
award  herein,  and  the  defendants  have  the 
costs  of  so  much  of  the  issue  as  was  found 
for  them  set  off.  Upon  the  argument,  I 
stated  that  which  I  adhere  to,  that  as  to  the 
latter  part  of  the  rule,  I  saw  no  reason  for 
anticipating,  by  any  direction  of  the  Court, 
the  judgment  of  the  Master — [his  Lordship 
then  recapitulated  the  facts  above  stated]. 
As  to  the  former  part,  I  am  of  opinion  that 
this  rule  must  be  made  absolute.  Nothing 
was  stated  in  the  argument  or  in  the  affida- 
vits to  shew  that  ^e  relation  in  this  case 
between  the  award  and  the  postea  was  other 
than  that  between  the  verdict  as  pronounced 
by  the  jury  and  the  postea  in  a  case  which 
takes  its  ordinary  course.  In  such  case  Uie 
postea  is,  as  to  this  part,  the  orderly  expres- 
sion on  die  record  of  the  finding  of  the  jury : 
the  parties  can  add  nothing  to  it.  By  the 
direction  of  the  Judge  who  tries  the  cause, 
its  language  may  be  modified  so  as  to  make 
it  more  truly  represent  what  is  taken  to  be 
the  true  effect  of  that  finding.  The  Court, 
however,  refuses  to  do  even  that,  because  it 
has  not  the  requisite  knowledge.  It  sends 
the  party  to  the  Judge  where  any  such 
modification  is  needed  after  the  record  is 
made  up.  The  party  can  never  make  any 
addition — whether  mentioned  or  implied 
makes  no  difference.  If  the  addition  now 
made  be  material,  it  adds  something  to  the 
award;  it  gives  the  lessor  of  the  plaintiff 
something  which,  it  may  be,  the  arbitrator 
never  intended  to  award  him.  If,  in  truth, 
"  cattle-gate"  and  "  pasture-gate"  mean 
the  same  tiling  ex  vi  terminorum,  so  that 


the  Court  can  judicially  take  notice  that  the 
postea  and  the  award  correspond  with  the 
declaration,  or,  at  least,  are  within  it,  the 
averment  made  is  unnecessary ;  but  it  still 
affirms  something  expressly  which  the 
arbitrator  has  not  found  expressly. 

Rule  (^solute. 


Bail  Court.  "\    the  quksn  V.  OEOROK 

1847.  >         BEST,  ESQ.  AND  OTHSBI, 

May  3,  25.  j       justices  op  surbsi. 

Highway,  Surveyors  of.  Appointment  of 
—Vestry,  Notice  of — Rate,  Concurrent. 

On  the  22nd  of  March  a  notice  was  posted 
for  a  vestry  meeting,  to  appoint  parish  offf 
cers  on  the  2Sth ;  and  the  meeting  being  held, 
two  surveyors  of  highways  were  appoifUei. 
On  the  11  th  of  April,  at  a  special  sessions 
for  highways,  it  appeared  to  the  Justices  that 
the  appointment  was  invalid,  as  there  had 
not  been  three  clear  days'  notice  of  the  vestry 
meeting,  which  is  requisite  under  the  58  Geo, 

3.  c.  69,  and  the  Justices  then  appointed 
two  other  surveyors  under  the  5  ^  6  fViU. 

4.  c.  50.  <.  11 .  The  new  surveyors,  on  the 
1st  of  October,  made  a  rate  which  some  of 
the  inhabitants  refused  to  pay.  On  the  20th 
of  November  they  made  another  rale,  and 
W,  one  of  the  inhabitants,  having  refused  to 

pay,  was  summoned  before  the  Justices.  The 
Justices  refused  to  grant  a  distress  warrant, 
whereupon  the  surveyors  obtained  a  rule  nisi 
for  a  mandamus : — Held,  that  the  appmnt- 
ment  at  the  vestry  meeting  was  invalid  on 
account  of  the  insufficiency  of  the  notice,  but 
that  the  appointment  by  the  Justices  was 
also  bad,  because  it  was  made  at  the  same 
special  sessions  at  which  it  appeared  to  them 
that  the  inhabitants  had  neglected  duly  to 
choose  surveyors :  whereat,  under  the  5  J^  6 
Will.  4.  c.  50.  s.  11,  it  should  have  been 
made  at  the  next  succeeding  special  sessions 
for  the  highways, 

Semble,  that  the  second  rate,  under  sadk 
circumstances,  is  not  bad,  althougk  thtre 
was  a  former  one  existing,  the  ueomd  mat 
being  substituted  for  the  first. 

[For  the  report  of  the  above  caae,  mb 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  102.3 
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H0SKIN8  V.  PHILLIPS  AND 
ANOTHER. 


BUL  COVBT. 
1847. 

Jiuie9,10. 

Attorney — Non'txuting  Plaintiff — Costs 
—liabiUty. 

A»  attorney,  although  he  need  not  be 
iulncted  by  a  plaintiff  personally,  but  may 
receive  iHstructions  from  any  one  interested 
k  the  action,  it  liable  to  the  defendant  for 
CNli  if  it  turn*  out  that  the  plaintiff  is  a 
W-cxMtM^  person. 

This  was  an  action  purporting  to  be 
Immght  by  William  Henry  Hoskins  against 
W.  A.  Phillips  and  Joseph  Barrett,  upon  a 
bOl  of  exchange,  drawn  by  the  defendants 
onW.  Everton,  and  indorsed  by  them  to 
Banett  Joseph,  by  whom  it  was  indorsed 
to  the  plaintiff.  The  action  was  com- 
oeaced  on  the  9th  of  February  1847, 
IIk  writ  being  issued  by  John  Beart,  as 
ittontey  for  the  plaintiff.  The  defendant's 
iltoniey  was  informed,  but  not  by  the 
plaintiff's  attorney,  that  the  plaintiff  was  a 
tobscconist,  residing  at  No.  96,  Middlesex 
Street. 

The  cause  was  tried,  before  the  Judge  of 
the  sheriff's  court,  on  the  15th  of  April, 
iod  the  plaintiff  obtained  a  verdict;  Bamett 
Joseph,  the  indorser,  being  a  witness  at  the 
trial. 

On  the  23rd  of  April  the  defendant's 
sttcmey  received  Information  that  the  plain- 
tiff was  dead,  and  went  to  96,  Middlesex 
Street,  where  he  saw  the  widow  of  William 
Henry  Hoskins,  and  learned  that  he  had 
died  on  the  5th  of  February,  four  days  before 
the  action  was  commenced,  and  that  the 
deceased  and  Bamett  Joseph  were  acquainted 
with  each  other,  and  had  had  a  bill  transac- 
tion together.  On  the  5th  of  May,  Cole- 
ri)%e,  J .  made  an  order,  calling  on  John  Beart, 
the  plaintiff's  attorney,  to  give  particulars  of 
the  plaintiff's  abode  and  occupation,  which 
were  accordingly  given  on  the  following 
day,  and  which  described  the  plaintiff  as 
"6>nneriy  residing  at  or  near  Abingdon,  in 
the  county  of  Berks,  and  now  at  No.  66, 
High  Street,  St.  Giles's,  Bloomsbury,  in 
the  county  of  Middlesex,  hay-salesman." 
The  clerk  of  the  defendant's  attorney,  in  his 
sffidavit,  stated,  that  he  went,  on  the  15th 
of  lla^,  to  66,  High  Street,  St.  Giles's, 


which  be  found  to  be  a  house  occupied  by 
Ephraim  Benjamin,  the  father-in-law  of 
Bamett  Joseph ;  that  he  was  informed  by 
Benjamin's  wife  that  Hoskins  was  out  of 
town,  and  had  been  for  three  weeks  previa 
ously,  that  he  was  a  hay-salesman  at  Abing- 
don, but  that  she  did  not  know  his  address ; 
that  the  deponent  made  inqturies  of  the 
neighbours  in  High  Street,  and  at  Smith- 
field  Market  among  hay-salesmen,  and 
could  learn  nothing  of  the  W.  H.  Hoskins 
described  by  the  plaintifi^s  attorney. 

Ball  (Jane  2,)  obtained  a  rale  am*  calling 
upon  John  Bea^  the  plaintiff's  attorney, 
to  shew  cause  why  the  whole  of  the  pro- 
ceedings should  not  be  set  aside,  on  the 
ground  that  the  person  in  whose  name  the 
action  was  brought  had  died  before  it  was 
commenced. 

Beart  then  filed  an  affidavit,  in  which  he 
stated  that  the  bill  had  been  placed  in  his 
hands  by  Bamett  Joseph,  who  said  he  was 
requested  by  the  plaintiff  to  get  a  solicitor 
to  conduct  the  action,  and  that  on  the  order 
being  made  for  the  particulars  of  the  plain- 
tiff's abode  and  occupation,  Bamett  Joseph 
furnished  him  with  the  description  which 
he  delivered.  Bamett  Joseph  deposed  that 
the  bill  was  discounted  by  W.  H.  Hoskins, 
a  hay-salesman,  then  living  at  Abingdon, 
and  with  whom  he  was  well  acquainted, 
and  denied  that  the  action  was  brought  in 
the  name  of  the  deceased  W.  H.  Hoskins. 
W.  H.  Hoskins,  describing  himself  as  of 
66,  High  Street,  Bloomsbury,  swore  that 
he  discounted  the  bill  in  question,  and  that 
he  was  a  hay -salesman  at  Abingdon  at  that 
time. 

Locke  having  (June  9,)  shewn  cause 
against  the  rule  upon  the  above  affidavits, 

WiGBTMAN,  J.  referred  it  to  the  Master 
to  examine  the  deponent  Hoskins,  and  to 
report  whether  he  was  the  plaintiff  in  the 
cause. 

Locke  (June  10,)  submitted  that  the 
Master  ought  not  to  make  the  report. 
Hoskins  has  made  an  affidavit  that  he  is  the 
plaintiff,  and  if  that  is  untrue,  he  may  be 
indicted  for  perjury.  Therefore  the  Court 
cannot  ask  him  questions  as  to  any  matter 
mentioned  in  the  affidavit. 

[WioHTMAN,  J. — Very  well.  I  shall, 
nevertheless,  make  the  rale  absolute.] 
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As  to  the  question  of  costs — the  rale  is 
not  against  Hoskins,  but  against  Beart  the 
attorney.  Mr.  Beart  shews,  in  his  affidavit, 
how  he  was  instructed.  There  was  no  mis- 
conduct or  irregularity  on  his  part.  An  attor- 
ney need  not  of  necessity  be  instructed  by 
the  party  himself,  but  may  properly  receive 
instructions  from  any  person  interested  in 
the  action. 

WionniAN,  3. — It  is  quite  dear  that 
there  has  been  an  attempt  to  practise  a  great 
fraud  in  this  case,  and  that  a  non-existing 
person  has  been  set  up  for  plaintiff.  It 
may  be  that  Mr.  Beart  is  innocent  in  the 
transactions,  bat,  at  the  same  time,  from 
the  part  which  he  has  acted  there  may  be 
no  other  party  to  whom  the  defendant  can 
look  for  his  costs.  Although  an  attorney 
is  not  bound  to  be  instracted  by  the  plain- 
tiff himself,  yet  he  ought  to  make  proper 
inquiries,  and  he  must  take  the  consequence 
if  it  turns  out  that  the  plaintiff  is  a  non- 
existing  person.  Here  the  attorney,  when 
asked  for  the  plaintiff's  address,  made  a 
statement  which  he  should  have  ascertained 
to  be  correct.  It  may  be  that  he  has  been 
deceived  by  Mr.  Joseph,  and  that  he  may 
recover  from  him  the  amount  of  the  costs 
when  paid. 

Rule  (^solute,  with  costs. 


Bail  Covst. 
1847 

fl*        a.  >     JOHNS  V.  SANDERS. 

June  4. 

Particulars  of  Demand— Time  to  declare 
— Non  pros. 

The  defendant,  before  declaration,  ob- 
tained an  order  for  particulars  of  demand, 
with  a  stay  of  proceedings  until  delivery ; 
and  the  plaintiff  having,  for  two  terms,  neg- 
lected to  deliver  the  particulars,  the  de- 
fendant got  an  order  rescinding  his  first 
order,  served  it  with  demand  of  declaration 
on  the  plaintiff,  and  after  four  dags  signed 
judgment  of  non  pros.  On  motion  to  set 
aside  the  judgment, — Held,  that  the  non- 
delivery of  the  particulars  being  a  default 
of  the  plaintiff,  he  was  not  entitled  to  the 
same  time  to  declare,  after  the  rescinding  of 


the  order  to  stay  proceedings,  as  he  was  at 
the  time  when  that  order  was  made ;  and, 
therefore,  that  the  judgment  was  regular. 

This  action  was  brought  to  recover  the 
sum  of  61/.  17*.  fid.,  paid  as  a  deposit  on 
forty-five  shares  in  the  Direct  London  and 
Exeter  Railway  Company,  with  extensions 
to  Falmouth  and  Penzance,  from  the  defien- 
dant,  who  was  a  member  of  the  provisional 
committee  of  the  company.     The  writ  of 
summons  was  issued  on  die  1st  of  August 
1846,  and  an  appearance  was  entered  for 
the  defendant  on  the  11th.     On  the  14th 
of  August,  Pollock,  C.B.  made  an  order  for 
particulars  of  demand,  and  for  a  stay  of 
proceedings  in  the  meantime.   On  the  24th 
of  February  1847,  n»  particulars  having 
been  delivered,  the  defendant  procured  fh>m 
Erie,  J.,  an  order  for  liberty  to  proceed,  not- 
withstanding the  order  of  the  14th  6f  Au- 
gust 1846.     The  plaintiff  then  took  out  a 
summons  for  time  to  declare ;  but  Erie,  J., 
on  the  27th  of  February,  refiised  to  make 
an  order  for  that  purpose,  and  made  an  order, 
rescinding  the  order  made  by  the  Lord  Chief 
Baron,  in  August  1846.    On  the  same  day 
the  last  order  was  served  on  the  pluntiff 
with  a  demand  of  declaration,  or  otherwise 
judgment  of  non  pros.     Judgment  of  mon 
pros,  having  been  signed  on  the  4th  of 
March,  the  plaintiff's  attorney  on  the  aame 
day  applied,  by  summons,  to  the  Judge  at 
chambers,  to  set  aside  the  judgment.     The 
summons  was  attended  before  Erie,  J.,  who 
referred  the  consideration  of  it  to  the  Court. 

Cowling  (8th  of  May)  shewed  cause.— 
The  time  rans  against  the  plaintiff,  although 
the  defendant  has  got  an  order  for  partieulara. 
The  defendant  had  the  same  time  after  the 
delivery  of  the  particulars  as  he  had  when 
the  order  for  doing  so  was  made.     The  two 
parties  are  in  different  positions  as  regards 
time.     In  Kir  by  v.  Snowden  (1),  where  the 
defendant  had  obtained  an  order  for  pairti- 
culars  before  declaration,  and  the  plaintiff 
had  been  repeatedly  requested  to  go  on,  but 
refused  to  do  so,  and  the  defendant,  after 
the  lapse  of  three  months,  moved  for  a  rule, 
calling  upon  the   plaintiff  to  shew    cause 
why  he  should  not  deliver  particulars,  other- 
wise judgment  of  non  pros.,  Aldeison,  B., 

(1)  4  DowL  191. 
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refiued  the  rale,  observing,  that  if  the 
plaintiff  did  not  proceed  within  twelve 
months,  the  canse  would  be  out  of  court ; 
tbua  shewing  that  the  time  ran  against  the 
jdaintif^  although  the  order  for  particulars 
was  aecompanied  by  a  stay  of  proceedings. 

Peteridorff,  in  support  of  the  rule.— 
The  statute  which  enables  defendants  to 
enter  judgment  of  nonsuit,  for  want  of  a 
declaration,  (the  13  Car.  2.  c.  2.  8.  3,) 
does  not  give  the  defendant  a  right  to  judg- 
ment till  the  end  of  the  term  next  following 
the  appearance.  The  plaintiff  had,  there- 
fore, the  whole  of  Michaelmas  term  to 
declare.  Then  the  order  of  the  Chief  Baron 
was  a  stay  of  proceedings,  and  time  during 
whidi  the  proceedings  were  stayed  could 
not  count  as  part  of  the  time  to  which  the 
plamtiff  was  entitled  for  declaring.  The 
period  daring  which  a  stay  of  proceedings 
eontmues  cannot  be  counted  in  any  le{^ 
proceedings.  No  case  has  been  cited  to 
shew,  where  proceedings  have  been  stayed, 
^  they  have  not  been  stayed  as  to  both 
parties,  and  for  all  purposes. 

The  judgment  of  Erie,  J.  was  (June  4th) 
delJTeied  by — 

WifiHTMAN,  J. — In  this  case,  the  defen- 
dant had  obtained  an  order  for  particulars 
of  the  plaintiff's  demand  before  declaration, 
with  a  stay  of  proceedings  until  delivery, 
and  when  two  terms  had  elapsed  without 
any  delivery,  he  obtained  an  order  to  re- 
scind his  former  order,  and  demanded  a 
declaration,  and  after  four  days  he  signed 
judgment  of  non  proa.  The  plaintiff  has 
iDsved  to  set  aside  this  judgment,  contend- 
B%  that  be  had  the  same  time  for  declaring 
aAer  the  order  for  rescinding  the  order  for 
particulars  had  been  obtained  as  he  had 
whai  the  order  for  particulars  was  obtained. 
Bnt  I  am  of  opinion,  that  the  judgment  is 
regnlar.  The  non-delivery  of  his  par- 
tiralars,  by  the  plaintiff,  was  a  default  on 
Ills  part,  and  his  default  does  not  deprive 
Us  opponent  of  any  benefit  from  the  lapse 
of  time. 

Rule  discharged,  with  cosls. 


1847 
June 


u 


RICHARDSON  V.  CHA8EN. 


Vendor  and  Purchaser — Damages — Lia- 
hility  to  Expenses. 

Where  in  an  action  for  breach  of  an 
agreement  to  assign  a  lease,  the  plaintiff 
alleged,  as  damage,  that  he  had  been  "put  to 
expense"  in  investigating  the  title,  ^e.  :— 
Held,  that,  under  such  allegation  he  might 
recover  the  amount  of  his  attorney's  bill  for 
so  doing,  though  not  actually  paid  before 
action  brought. 

Assumpsit.  The  declaration  stated,  that 
by  a  certain  agreement  between  the  plaintiff 
and  the  defendant,  it  was  (amongst  other 
things)  agreed  that  the  defendant,  in  consi- 
deration of  the  sum  of  lOOl.  then  paid  to 
the  defendant  by  the  plaintiff  as  a  deposit, 
and  of  the  further  sum  of  2,899^.  to  be 
paid  to  the  said  defendant  by  the  plaintiff, 
at  the  time  in  the  agreement  thereinafter 
mentioned,  agreed  to  sell  to  the  plaintiff, 
and  the  defendant,  by  a  good  and  effectual 
assignment,  to  assign  to  the  plaintiff  all 
that  messuage,  tenement,  or  public  house, 
called,  &c.,  situate,  &c.,  widi  the  appurte- 
nances, &c.,  and  the  trade  and  goodwill 
thereof,  for  all  the  residue  of  the  term  which 
the  defendant  had  therein,  to  wit,  &c.  The 
agreement  contained  various  stipulations  as 
to  the  sale  of  the  stock,  and  the  mode  of 
carrying  on  the  business,  and  also  a  stipula* 
tion  for  the  payment  of  SOOl,,  as  liquidated 
damages,  in  case  either  party  should  neglect 
to  perform  his  part  of  the  agreement ;  mu- 
tual promises,  and  breach,  that  though  a 
reasonable  time  for  the  defendant's  mining 
and  deducing  a  good  title  to  the  said  pre- 
mises for  the  residue  of  his  term  therein 
had  elapsed,  yet  that  he  did  not  make  or 
deduce  a  good  tide,  &c.,  or  complete  the 
purchase,  &c.,  by  reason  whereof,  and  of 
the  premises  aforesaid,  the  said  plaintiff 
hath  lost  and  been  deprived  of  all  the  benefit, 
profits,  and  advantages,  which  would  have 
arisen  to  him  .from  die  completion  of  the 
said  sale  and  assignment  as  aforesaid,  and 
hath  been  wholly  hindered  and  prevented 
from  setting  up  and  engaging  in  business 
elsewhere,  and  he  hath  been  necessarily  put 
to  great  expenses,  amounting,  to  wit,  to  the 
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sum  of  2002.,  in  and  about  the  endeavouring 
to  procure  such  title,  sale,  and  assignment 
as  aforesaid,  and  in  and  about  investigating 
the  said  tide  of  the  said  defendant  to  the 
said  premises  for  the  said  residue  of  the  said 
term,  and  causing  the  said  fixtures,  furni- 
ture and  effects  to  be  valued,  and  hath 
lost  all  gains  and  profits,  &c.,  yet  the  said  de- 
fendant hath  not  yet  paid  to  the  said  plaintiff 
the  said  sum  of  2002.,  last  above  mentioned, 
nor  any  part  thereof,  nor  the  said  sum  of 
S002.,  in  the  said  agreement  secondly  men- 
tioned, nor  any  part  thereof,  &c.  There 
were  also  counts  for  money  bad  and  received 
and  on  an  account  stated. 

Plea— Payment  into  court  of  125/.,  and 
no  damages  ultra  that  sum. 

Replication — Damages  ultra. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  sittings  at  Guildhall,  after  HOary 
term,  1847,  it  appeared  that  the  expenses 
in  procuring  the  assignment  amounted  to 
about  172.,  but  it  appeared  that  the  bill 
bad  not  been  paid  till  after  action  brought. 
His  Lordship  held,  however,  that  it  was 
recoverable,  and  a  verdict  passed  for  the 
plaintiff  for  20/. 

In  Easter  term — 

Humfrey  obtained  a  rule  niti  for  a  new 
trial,  on  the  ground  of  misdirection.  He 
cited  Jone*  v.  Lewis (X). 

Watson  and  Warren  shewed  cause. — It 
is  true  that  if  there  had  been  a  positive  alle- 
gation that  certain  sums  had  been  paid  by 
the  plaintiff  such  payment  must  have  been 
proved  at  the  trial ;  but  it  is  simply  alleged 
here  that  the  plaintiff  was  put  to  expense. 
The  declaration  is  in  the  ordinary  form — 
2  Chit.  Plead.  289.  If  express  authority  is 
wanting,  Dixon  v.  BeU{2)  is  directly  in 
point ;  and  this  objection  was  not  made  on 
the  motion  for  a  new  trial  in  that  case  (3). 
In  Pritehard  v.  Bevey  (4)  the  words  were 
"  actually  paid." 

[Patteson,  J. — In  Jones  v.  Lewis  the 
words  were  "  forced  to  pay."] 

That  was  considered  as  amounting  to  an 
leg  ation  of  actual  payment. 

(1)  9  Dowl.  IM. 

(2)  I  Stark,  287. 

(8)  6  Mao.  &  Sclw.  198. 
(4)  1  Cr.&  M.  775 ;  a.c.  2  Uw  J.  Rep.  (n.s.) 
Exch.  2S\. 


[Patteson,  J. — In  Taylor \.  Higgins(S)) 
the  action  was  for  money  paid.] 

There  the  defendant  was  arrested  as  for 
an  actual  existing  debt. 

Humfrey  and  Cleaaby,  contr^. — In  Dixon 
V.  Bell,  the  question  was  not,  as  here,  whe- 
ther the  allegations  in  the  declaration  were 
supported  by  the  evidence,  but  whether 
certain  damages  were  recoverable  under  any 
form  of  averment.  In  Pritehard  v.  Bevey 
Bayley,  J.  observed,  that  though,  under  a 
declaration  which  alleged  a  liability  only, 
such  damages  n)ight  be  recoverable,  yet  it 
was  unreasonable  that  the  plaintiff  should 
recover  what  he,  perhaps,  never  might  pay. 
The  allegation  here  is  stronger  than  "  liable 
to  pay."  "  Put  to  expeoae,"  in  its  ordinary 
meaning,  is  an  averment  of  actual  outlay 
at  the  time  of  action  brought,  and  the  onus 
of  establishing  that  "put  to  expenses" 
means  nothing  more  than  a  mere  liability, 
is  on  the  plaintiff. 

Lord  Denman,  C.J.— If  the  plaintiff 
alleges,  in  distinct  terms,  that  be  paid 
money,  he  must  prove  such  payment ;  but 
if  he  merely  says  that  he  has  been  put  to 
expense,  I  do  not  see  that  we  can  say  that 
such  an  allegation  amounts  to  anything 
more  than  a  statement  that  the  plaintiff  has 
been  put  to,  or  has  incurred  the  liability  to 
pay,  certain  expenses. 

Patteson,  J. — There  is  no  case  that  I 
am  aware  of  precisely  in  point ;  but  I  think 
the  allegation  does  not  necessarily  import 
actual  payment.  ^ 

Erle,  J.  concuired. 

Rule  discharged. 


L  COUKT.    '\ 

1847.        V 
7. 8, 12.  j 


WARBDRG  V.  BEAD. 


Bail  Coukt. 
1847. 
June 

Court  of  Requests  Act — Repeal  by  County 
Courts  Act —  Costs. 

Where  an  action  for  a  debt  reeoverahle  m 
a  court  of  requests  was  commenced  m  a 
superior  court,  after  the  passing  of  the  9  Jjr 
10  Fict.  c.  95,  but  before  any  county  comrt 

(5)  3  Eut,  169. 
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iad  bee*  established  itt  the  district,  put' 
nuni  to  the  provisions  of  that  act,  and  the 
Ctarl  of  Requests  Act  provided  that  a 
plaintiff  should  have  no  costs  tshen  he  sued 
M  a  superior  court  for  a  debt  recoverable  in 
tie  court  of  requests,— Held,  that  as  the 
94'  10  Viet.  c.  95.  *.  6.  repealed  the  Court 
»/ Requests  Act  onhf  on  the  establishment  of 
Ike  amntg  court  for  the  district,  the  plaintiff 
kasitg  commenced  his  action  before  that 
time  in  the  superior  court  was  not  entitled 
to  costs. 

The  writ  of  summons  in  this  action,  in 
which  the  plaintiff  claimed  a  debt  of  SI.  6s,, 
wu  issued  on  the  Ist  of  December  1846, 
sod  served  on  the  defendant,  on  the  28th 
of  March  1847.  On  the  29th  of  March 
the  defendant  gave  the  plaintiff  notice  that 
be  resided  within  the  jorisdicdon  of  the 
Court  of  Requests  for  the  Isle  of  Wight. 
On  the  10th  of  April  notice  of  declaradon 
was  given ;  and  in  a  day  or  two  after  the 
defendant  remitted  to  the  plaintiff  the 
aiooant  of  the  debt.  The  defendant  ac- 
knowledged the  receipt  of  the  debt,  but 
claimed  41.  10«.  for  costs,  which  sum  not 
having  been  paid,  the  plaintiff  signed  judg- 
ment on  the  20  th  of  April,  and  issued  a 
f.fa.  for  6/.  17*.  on  the  1st  of  May.  The 
sheiiff  levied  on  the  8rd  of  May,  and  sold 
the  goods  on  the  12th. 

Sewelt  (May  27th,)  obtained  a  rule  nisi, 
calUog  on  the  plaintiff  to  shew  cause  why 
the  execution  riiould  not  be  set  aside,  and 
why  he  should  not  bring  into  court  and  file 
the  plea-roU,  so  that  the  defendant  might 
enter  a  suggestion  thereon  that  the  debt 
lecovered  in  the  action  did  not  amoimt  to 
a,  and  that  the  defendant,  at  the  time  of 
the  commencement  of  the  action  was  an 
inhabitant  of,  and  resident  at,  Newport,  in 
the  Isle  of  Wight,  iu  the  county  of  South- 
ampton, and  luble  to  be  summoned  to  the 
Isle  of  Wight  Court  of  Requests,  pursuant 
to  the  statute  in  that  case  made  and 
provided.  The  Isle  of  Wight  Court 
of  Requests  Act,  the  46  Geo.  3.  c.  Ixvi. 
s.  40,  contains  die  usual  provision,— that 
where  a  party  commences  an  action  in 
the  superior  courts  for  a  debt  recoverable  in 
the  court  of  requests,  he  shall  not  have 
any  costs  by  reason  of  a  verdict  in  his 
bvoor.  It  appeared  that  the  county  court 
coastitnted  under  the  9  &  10  Vict.  c.  95, 


for  the  Isle  of  Wight  district,  was  opened, 
pursuant  to  the  provisions  of  the  statute, 
on  the  22nd  of  March  1847. 

BramtBell  (June  7  and  8,)  shewed  cause. 
— The  provisions  of  the  Court  of  Requests 
Act,  with  regard  to  costs,  apply  only  in 
cases  where  diere  has  been  a  verdict  on  a 
trial.  The  scope  and  object  of  the  act  is 
to  deprive  the  plaintiff  of  costs  in  cases 
where  the  debt  might  have  been  recovered 
in  the  inferior  court,  and  where  it  has  been 
ascertained  by  a  jury  on  hostile  proceedings. 
The  9  &  10  Vict.  c.  95.  by  ss.  5,  6,  and  7 
(1),  entirely  repeals  the  Court  of  Requests 
Acts,  except  as  to  proceedings  commenced  in 
furtherance  of  their  objects,  and  therefore 
this  Court  has  no  power  to  grant  this  appli- 
cation. In  Charrington  v.  Meatheringham 
(2),  where  an  act  giving  treble  costs  to  defen- 
dants, in  certain  cases,  on  a  nonsuit,  was 
repealed,  and  a  nonsuit  took  place  before 
the  new  act  came  into  operation,  and  the 
judgment  was  not  signed  till  after,  the  de- 
fendant was  held  not  to  be  entitled  to  treble 
costs.  The  application  for  a  suggestion  to 
deprive  the  plaintiff  of  costs  should  be  made 
promptly — Hippesleyv.  Layng{S),  Heale 
V.  Erie  (4) ;  and  before  final  judgment  is 
signed — Calvert  v.  Everard(s),  Tidd's 
Praet,  996.    Though  the  Court  will  now, 


(1)  Th«  5tb  saotion  provides,  "that  it  shall  be 
lawful  for  her  Majesty  to  order  that  any  court  for 
the  recovery  of  unall  debts  witbin  tbe  proTJiiona 
of  any  act  cited  in  Schedule  A  or  B,  (wbicb  con- 
tain the  act  for  tbe  lale  of  Wight  Court  of  Requeits) 
■bould  be  bolden  at  a  county  court,  and  from  and 
after  tbe  time  mentioned  in  the  order,  tbe  act  under 
which  the  court  was  previously  constituted  shall  be 
repealed." 

By  tbe  6tb  sectioD,  "  When  a  Court  has  been 
established  under  the  set,  all  acts  affecting  its  ju* 
risdiction  are  repesled." 

The  7th  seetioo  is  in  these  words :  "  Provided 
always,  and  be  it  enaotad.  That  all  proecadings  io 
ezecutioa  of  tbe  said  acts,  or  any  of  them,  com- 
menced before  tbe  passing  of  this  act,  or  before  tbe 
days  severally  appointed  for  the  alteration  of  the 
constitution  of  tbe  said  courts,  shall  be  as  valid  to 
all  intents  and  purposes  as  if  this  act  bad  not  been 
passed,  or  as  if  the  said  cmrts  had  not  been  altered, 
and  may  be  continued,  executed,  and  enforced 
against  all  persons  liable  thereto,  in  tbe  same  man. 
Der  as  if  they  had  been  commenced  under  tbe  au- 
thority of  this  act" 

(2)  2  Mee.  &  WeU.  228;  s.  c.  6  Uw  J.  Rep. 
(N.S.)  Exch.  86. 

(3)  4  B.  &  C.  863. 

(4)  2  Mee.  &  Wels.  383. 

(5)  S  Mau.  &  Selw.  SIO. 
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in  some  cases,  allow  a  suggestion  after  judg- 
ment,  the  notice  must  be  as  early  as  pos- 
sible— Godson  7.  Lloyd  (6).  Tiie  defendant 
has  come  too  late.  The  rule  is  also  informal, 
because  it  does  not  so  to  the  root  of  the 
irregularity.  Supposing  the  plea-roll  is  to 
be  brought  in,  the  rule  should  be  amended 
and  maide  subject  to  the  payment  by  the 
defendant  of  the  costs  since  judgement,  as  in 
Heale  v.  Erie,  and  to  the  condition  that  no 
action  shall  be  brought. 

Sewell,  in  support  of  the  rule. — The  9  & 
10  Vict.  c.  95.  is  only  a  conditional  repeal  of 
the  Court  of  Requests  Act  The  old  juris- 
diction is  to  cease  only  on  the  constituting 
of  the  new  court  by  order  in  council.  This 
Court  will  not  take  cognizance  of  the  order 
in  council.  The  words  of  the  5th  and  6th 
sections  only  prevent  fresh  causes  of  action 
being  brought  before  the  courts  of  request, 
but  preserve  the  whole  of  their  functions  as 
regards  existing  causes  of  action.  In  Bur- 
btdge  V.  Marvin  (7)  a  rule  was  granted  to 
set  aside  execution,  and  for  leave  to  enter  a 
suggestion  after  a  judgment  by  de&ult. 
Cur,  adv.  mdt, 

WioBTMAN,  J.  (June  12)  gave  judgment 
—In  this  case  the  writ  was  issued  on  the  1st 
of  December  1846,  and  served  on  the  28th 
of  March  1847,  and  judgment  signed  on 
the  20th  of  April.  No  local  court  had  been 
constituted  under  the  provisions  of  the  9  & 
10  Vict.  c.  95,  for  the  district  in  question, 
till  the  22nd  of  March  1847.  It  has  been 
said,  in  answer  to  Mr.  Sewell's  motion,  that 
the  9  &  10  Vict.  c.  95.  in  fact  repealeid  the 
provisions  of  the  Court  of  Requests  Act. 
By  that  act  (the  46  Geo.  3.  c.  Ixvi.  s.  40), 
it  is  enacted,  that  if  any  action  or  suit  for 
any  debt  recoverable  by  virtue  of  the  act  in 
the  court  of  requests  be  commenced  in  any 
other  court  whatever,  the  plaintiff  shall  not, 
by  reason  of  a  verdict  in  his  favour,  be 
entitled  to  any  costs.  Now  there  is  no 
doubt,  that  when  this  action  was  com- 
menced, namely,  on  the  Ist  of  December 
1846,  the  debt  was  recoverable  in  the  court 
of  requests ;  and  if  that  is  so,  it  appears  to 
me  tbiat  the  plaintiff  would  not  be  entided 
to  any  costs  on  judgment  by  default  on 


(6)  4  Dowl.  1£7. 

(7)  12  Mee.  &  Wds.  8;  s.e.  18  Uw  J.  Rep. 
(h.s.)  Exeb.  65. 


verdict,  or  otherwise.  The  deoisioa  in  0iir- 
bidge  v.  Marvin  applies,  though  the  plain- 
tiff has  judgment  here  by  default.  It  is 
conceded,  in  the  present  case,  that  the  debt 
was  within  the  Court  of  Reqaests  Act,  un- 
less the  9  &  10  Vict  c.  95.  mtirely  super- 
seded that  Court  It  seems  to  me  that  it 
does  not  supersede  the  40th  section  of  the 
46  Gbo.  8.  c.  Ixvi,  because  that  applies  to 
the  time  at  which  the  action  was  com- 
menced, and,  for  all  that  appears,  the  debt 
was  recoverable  in  the  court  of  requests 
down  to  the  22nd  of  March  1847.  The  9  & 
10  Vict.  c.  95.  does  not  contain  an  absolute 
but  a  qualified  repeal  of  Court  of  Requests 
Acts.  It  only  provides,  that,  as  soon  as  a 
Court  shall  have  been  established  in  a  dis- 
trict under  the  act,  all  enactments  affecting 
its  jurisdiction  shall  be  repealed.  That 
being  so,  it  seems  to  me  that  it  has  not  the 
effect  of  repealing  the  40  Geo.  3.  c.  Ixvi, 
so  far  as  to  entitle  the  plaintiff  to  recover 
his  costs  in  this  case.  The  rule,  thnefore, 
mast  be  made  absolute, — the  defendant 
undertaking  not  to  bring  an  action. 

Rule  absolute. 


1847. 
May  29. 


THE  QUEEN,  on  the  prvseention 

of  the  POOR  LAW  COMllIS- 
8I0NEBS,  V.  TBE  OVERSEERS 
OP  THE  POOR  OP  THE  TOWN- 
SHIPS COMPRISED  IN  THB 
OLDHAM  UNION. 


Poor  Law  Commissionert  —  Rehuruimf 
Officer— 4  ^  5  fFilL  4.  c.  TH.—Order — 
Certiorari — Mandamus. 


The  Poor  Law  Commissioners  have  pou 
under  i  ^  5  WiU.  4.  c.  76.  s.  40.  to  direct 
the  overseers  of  townships  comprised  m  a 
union,  to  meet  and  tippoint  a  reUtmimg  oJi» 
cer  at  the  election  of  guardians  for  the  mwims. 

Orders  made  by  the  Poor  Law  C«mmia~ 
sioners  cannot  in  any  case  be  questioned 
otherwise  than  by  being  brought  into  the 
Queen's  Bench  by  certiorari  (dubitante  Cole- 
ridge, J.) 


[For  the  report  of  the  above  case, 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  110.] 
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[IN  THE  EXCHEQUER  CHAMBER.] 
1846. 


Jnne  13,  15 ; 

Nov.  30 ; 

Dec.  1. 

1847. 

Feb.  2.* 


■  OOSSET,  KNT.  V.  HOWARD. 


A$$anU  and  PaUe  Imprimntnent — Pat' 
liament — House  of  Commons,  Powers  and 
Pritileges  of—Speaker's  Warrant,  Validity 
of 

Tretpa**  for  assault  and  false  Hnprison- 
tient.    Plea— that  before  and  at  the  time 
trken,  ^e,,  and  during  all  the  time  in  the 
deelaration  and  plea  mentioned,  a  parliament 
was  sitting   at  Westminster ;    that  certain 
matters  came  on  to  be  discussed  in  the  House 
«/  CoimooM,  in  respect  of  which  it  was  con- 
tiiered  necessary  by  the  said  House  that 
plaktif  should  be  examined  at  the  bar  of 
the  House  touching  those  matters  ;  that  it  was 
ordered  by  the  Ho/use,  in  pursuance  of  and 
aeeording  to  the  ancient  usages  and  privileges 
of  Ike  House  of  Commons  and  the  law  and 
custom  of  parliament,  that  the  plaintiff  should 
attend  tite  House  forthwith,  of  which  he  had 
notice;  that  plaintiff  wilfully  and  contemp- 
tuotsly  refused  to  obey  said  order,  and  con- 
cealed himself,  for  the  purpose  of  avoiding 
attendance  on  the  House,  of  which  the  said 
House  had  notice,  and,  thereupon,  in  order 
to  coaif  ci  the  attendance  of  plaintiff  at  the 
bar  of  the  said  house,  to  be  examined  on  those 
nutters,  it  was  ordered  and  resolved  by  the 
Mii  House,  according  to  the  ancient  usages 
*tnd  privileges  of  the  said  House,  and  the 
lam  and  custom  of  parliament,  that  plaintiff 
thould  be  sent  for,  and  brought  before  said 
House,  in  custody  of  the  serjeant-at-arms 
attending  said  House,  and  that  the  Speaker 
of  the  said  House  should  issue  his  warrant 
accordingly ;  whereupon  the  said  Speaker, 
in  pursuance  of  the  order  and  resolution  last 
mentioned,  and  in  pursuance  of  and  accord- 
ing to  the  ancient  usages  and  privileges  of 
the  taid  House,  and  the  law  and  custom  of 
parliament,  issued  his  warrant  accordingly, 
tffhereby,  after  reciting  that  the  House  of 
CoamoiM  had  that  day  ordered  that  plaintiff' 
tktmld  he  sent  for  in  the  custody  of  the  ser- 

•  llw  publicaliuD  of  tliis  case  has  beeD  unavoid- 
ably dthyed. 

Ncv  Sebiei,  XVI.— Q.B. 


jeani-at-amu  attending  said  house,  he  re- 
quired and  authorized  the  serjeant-at-arms 
then  attending  said  House  to  take  into  eus-- 
tody  the  body  of  plaintiff;  that  defendant 
was  then  serjeant-at-arms  attending  the 
said  House,  and  that  the  said  warrant  was 
duly  delivered  by  the  Speaker  to  defendant 
to  be  by  him  executed  in  due  form  of  law,  by 
virtue  and  in  execution  of  which  said  war- 
rant defendant  arrested  plaintiff,  and  did, 
in  order  to  bring  him  before  the  said  House, 
M  execution  of  and  obedience  to  the  said 
warrant,  force  and  compel  him,  ^c.  (justify- 
ing the  trespasses  complained  of).  On  de- 
murer to  this  plea,  it  was  held  by  the  Court 
of  Exchequer  Chamber  (reversing  the  judg- 
ment of  the  Court  below).  That  the  war- 
rant of  the  Speaker  of  the  House  of  Commons, 
having  issued  in  a  matter  over  which  the 
House  had  jwritdictUm,  was  to  be  construed 
Off  the  same  principles  as  a  mandate  or  writ 
issued  out  of  a  superior  court,  acting  accord- 
ing to  the  course  of  common  law,  and  was, 
therefore,  valid  as  a  defence  to  the  action, 
without  assigning  any  specific  cause  on  the 
face  of  it. 

Another  plea  merely  justified  under  an 
order  for  plaintiff  to  attend  the  House,  without 
assigning  the  cause  of  the  order,  and  alleged 
a  disobedience  of  this  order,  and  that  a  war- 
rant issued,  as  in  the  former  plea  :—Held, 
that  as  this  plea  did  not  shew  affirmatively 
that  the  warrant  issued  in  a  matter  over 
which  the  House  had  no  jurisdiction,  it  was 
good. 

Held,  also,  that  the  recitals  in  the  warrant 
must  be  read  in  connexion  with  the  manda- 
tory part,  and  that  it  therefore  authorized 
defendant  not  only  to  take  the  plaintiff,  but 
also  to  bring  him  to  the  bar  of  the  House. 

The  House  of  Commons  has  power  to  insti- 
tute inquiries,  and  order  the  attendance  of 
witnesses,  and,  in  case  of  disobedience,  to 
bring  them  in  custody  to  the  bar,  for  the  pur- 
pose of  examination. 

If  there  is  a  charge  of  contempt  and 
breach  of  privilege,  and  an  order  for  the 
party  charged  to  attend  the  House  and  aU' 
swer,  and  a  wilful  disobedience  of  that  order, 
the  House  has  power  to  cause  such  party  to 
be  taken  into  custody,  and  brought  to  the 
bar  to  answer  the  charge. 

The  House  of  Commons  alone  is  the  pro- 
per judge  when  these  powers,  or  either  of 
them,  ought  to  be  exercised. 
JV 
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Tiespas*  for  assault  and  falae  imi»ifoii- 
ment.  The  pleadings  in  the  case  being 
fully  set  out  in  Howard  ▼.  Gotftt^i), 
it  is  tfnoecessary  to  repeat  them  here. 
Judgment  having  been  givep  on  demuner 
for  Uie  pliuntiff  belpw,  the  present  wijt  of 
error  was  Drought  19  tbisi.  court,  vA  *» 
argued  by— .  ',      '    '      .t, 

'  Sir  F.  Thesiger,  for  the  plaintiff  in  error, 
who  contended ;  first,  that  the  act  complain- 
ed of,  appearing  to  have  been  done  by  the 
order  of  the  House  of  Commons,  that  order 
constituted  a  complete  justification  of  the 
officer,  and  was  a  perfect  answer  to  the  action. 
Secondly,  that  the  warrant  of  the  Speaker, 
not  appearing  on  the  face  of  it  to  be  defi- 
cient in  jurisdiction,  the  officer  was  bound 
to  obey  it,  and  was  protected  in  such  obe- 
dience. Thirdly,  tliat,  as  w^s  admitted  by 
the  demurrer,  the  power  exercised  by  the 
House  of  Commons  was  in  pursuanoe  of 
the  ancient  usages  and-  privileges  of  the 
House  and  the  law  and  custom  of  parlia- 
ment, and  that  its  exercise  was  .essential  to 
the  due  exercise  of  their  functions,  and^hat 
its  possession  had  been  repeatedly  recog- 
nized by  decisions  of  the  Courts.  Fourthly, 
that  in  point  of  form,  the  warrant  was  v^lid, 
by  analogy  to  the  proceedings  of  the  supe- 
rior courts,  to  which  it  ought  to  be  assimi- 
lated ;  and,  lastly,  that  even  if  this  warrant 
vere  to  be  considered  in  the  same  ligh^as 
warrants  issued  by  inferior  jurisdictioosi  it 
was  perfectly  good, 

Petersdofff,  for  the  defendant  in  errorj 
contended,  first,  that  as  a  general  rule  of 
law,  the  validity  of  a  warrant,  issited  out  of 
one  court,  where  the  officer  acts  under  it, 
may  be  discussed  in  another  court ;  and  that 
the  House  of  Commons  is  not  excepted 
from  diis  general  rule.  Secondly,  that  the 
total  absence  of  all  affirmative  jurisdiction, 
no  pause  whatever  being  expressed  in  the 
warrant,  is  a  defect  apparent  on  the  face  of 
It.  Thirdly,  that  there  is  no  jurisdiction  af- 
firmatively alleged  in  (he  plea^  as  to  th^ 
usages  or  privileges  of  the  House,  ^n  which 
issue  could  liave  been  taken,  so  as  to  be 
admitted  by  the  demurrer.  Fourthly,  that 
the  objection  to  the  warrant  was  one  of  sub- 
stance, and  not  merely  of  form.  Fifthly,  that 
as  the  plaintifi*  in  error  elected  in  his  pleas 

(2)  14  Law  I.  Rep.  (n.s.)  Q.B.  367. 


to  rely  p%  t^  %afjrt(of^  Jkft  C0|iUl  qpt  t^i^j 
defect  ther^u  by  averment.  1  Sixthly,  that 
.even  if  heciould  4o,'so,'.n«  sj^cn.  .ajreroKnts 
were  made  in  ^e  pleas }i rand, ;lastlT,^hst 
the  ;f  arrant  vfas  intrinsic^Iy,Vdi  ana  could 
in  no  circumstances  a^ord  any  protection 
to  the  o^r  i^c^^g^  under  iV  .,  .,  ^.  '  \ 

The  foUoM^^  aiitl6rftie»«er^«a«r'\snd 
relied  upon  by  thfe>-teiqiack'irf  tUstsigu- 
ment:—    >  '  '.'  .a'..--  I    ■    jivi    /  .••■..' 

,  Brati  trotbv^s 'ease,'^ ^ilfc  ^«C;  >.  c. 

.•,.2V.^T,754./^    ':-;'!  >.' 
,    pliver'*  eatfy  2,  W.  BJ,  758.   .... 

StocidaU  V.  Haniard,  9  Ad.  ^j^L  1 ; 

s.  c,  8  Law  J.  Rep,  (n.s.)  Q.B.  297. 
Jay  v,  Topham,  12  How.  St.  Tr.  822. 
BurdeU  v.  Ahboi,  14  £ast„  136 :  s.  c^ 
5  Dow,  199.    „    ,  ^  ,  1".    -' 
,  Verdon  v.  I'opham,  T.  Jones,  208.. , 
,  Ferdoa  v.  Dealle,   2   Shpw.  300,  the 
Pleadings  in  Brownlow's  Entries,^29. 
,    Case  of  Parliament,  13  Rep.  C3.     . 
Com.  Dig.  '  Parliamei^t/  G,  1 . '  Pleader,* 

3M.24.  ,,.,  ^, 

Captain  S(re(tier'$  cms,  S^HqW;  Stf^'Tr. 

1    8^6»,    .,■•....         ,    M    ,  '.-v 

Sir  Rf^ert  Pye't  pase,  Ibad.  d48.  .. 
Lord.SbdJie^uft/'i  case,  6  Ibicl.  IS^O. 
The  ^iu^  y^  /*"'*>  ^  "^Pf^  "Bjam, 

Mniicl  y„  (?<}r^'^Joi»,  if9,kow]^;6^Tr, 

Murray't  iatk,  1  Wils.'  ^99/11?:^^ 
Thf^King  y„FUjwer,  8  Tenn  Ke^, 
T/ie,iiittg\.  pobnouat,^  Chitl  JPtepJ, 
The  king  v."  H^rigJit,  hlteita  Ref). 
,  frid^ofix  V.  Moxria,  .2(Salk.  502^, 
, ,  .Q^dea,  X.  Join/mii„nOi.    ^^""^ 
■   ^arnardi/^aa  v.  Soame,  6  IJow.  St.Ti. 
'    1070;  8.  c.  2  Lev.  114.  '^ 

,  Wyrtuftx.  Middleton,  1  Wils.  125. , 
,      4  Tnst... 11,  23,  28  ;  2  Haick.  Pleas  of 
the  Crown,  b.  2,  c.  15.  ss.  37,73,  76. 
^    Thf.flue  of  the  Sheriff  of  Middl^x, 
'  U  Ad.  &  El.  273;  s^<u  ,0  Xaw  J. 
,    ^ep.  (n.s.)  Q.B.  82.    '  '    '  ' 
-■      fh^pCifig  V.  Jams,  5  B., 8?  :j^d..'894. 

Peacoci  v.  Dell,  1  Wijis.  Saund^  73. 

,     2'a^/or,Vf  Clemson,  2,Q^b;' llep,,^78  ; 

S.p.  llLaw  J.  l^ep.  (^.s.IVEx.  447. 

Jfffrrisqnv.  Wright,  13  Jfee'.'Sc^tvcls, 

SiG;   B.C.   14   Law   J.    Rep.   (.v.s.) 

Exch.'l90.    ,   , : '■-" 

'nrogmoH^yf;4len,'^lp^f:X'^;)iS». 


Digitized  by 


Google 


'fjfmfTV'tERM,  1847. 


84^ 


IWtaJH  v;  Bodt^,  U  Mec.  &  VTeli.  S7j 
■■».c!t'4  Law  j;;Rep.(k.s.)  Exch.  28 1: 
'    Jrtk  Jfw^>.  /<»«*,  I  SOf.  185. 
;-  Stkniert  'i'r3fetfiUiih,b  MiJd.'TS. 
/)fc<u  ♦.'  Eot-d^BydugHdnit'e  Car.  il  Pay. 
24#.  .-'•'■  .  ■-    .i  . 

Hmimd  r.  ko'»m;  Y  VtaA.  iU: 

'•-cBmkMfmatt^^lUAi  lift/-    '  •  v'  > 

i:«yT.  Fouier,  1  Salk.  298.    —  '    <; 

.  TU^MV^^yre,  2St^I0,67.     - 

Tlie  JTiii^  V.'  Ihtgger.S  B.  &  413.  791. 

Tie  Quefu  r.  Thwdgpod,  12  Ad.  &  El. 

,)8«V  «.cl  9  Law  J; JCe^.  (>r.s.)  ^.B. 

.  A  Tftt^rke,  2'Q:B.  Rep, '619'  s.  c. 
II  Law  3.  Rep.  (iJJ.)  Ql.B.  76. 
St  parte  Smyih,  i  Cr.  M.  &  Jt  748 ; 

(..«.  5  Lmt  J.  Rep.  (ti.8.)  Exch.  S3. 

Cotter  V.  »ra«m,  3  Mee.  &  Wets.  41 1  ; 
, .  '  8.C,  7  Law  J.  Rep.  (n.s.)  M.C;  63. 

&  parte  Gof,Z  Mau.&  Selw.  203. 

fi«m  T.  J^bmipi,  1  Cj>  M.  *  R.  6(62  j 
■  '  i.'e.  4  iAwt  Rep.tN.s.)  M.C.  67. 

IfUmoCi  Opinion*,  p.  253: 
Tht  KafMhaitea  case,  10  Rep:  68,  i. 
■Brijg  MjAdam,  2  Salk'.  674, 
'Bwlier  v.  graham.  3  Wils.  sijS.     ' 
BrgwRl  V.  Clmtton,  1  Mee.  &^els.  408 ; 
.9.  e.  5-  Li^T  J.  Rep.  (k.s.)  Ex.  182. 
Dtkney.'PTaliKl  Hats.  Prec.  41. 
JtjrwrT,C<wJM,Ibid.42;  8.c.  Q.Bridg. 
.384. 
Semftn  v.  Bvelyn,  O.  Bridg.  {|30. 
7A«  Kino  ▼.  Cretveu,  \  Man.  &  ^Iw. 

875."  :  ' 

3V  Kkig  y.  Lo¥iAhiugdon,  1  Esp.  ^6. 

,  C»pf»M»^  l»rynn'«  Pari.  Writs,  1244. 

tang  WelU$tey'*  C/ote,  2  Rusa.  &  Myl. 

fi39. 
£ee|M«r«  '^tatUonU'atse,  i MyL  &  Cr. 

Itfi;   *;  fc,  e  ;t;aW  J.   Rep.  (n.8.) 

^.'..'  ClwH^  lis.   •;  ' 

.  'touiftu  4f  Smurttf*  dm,  T6  Car.  2, 
atcat4^^48. 
Jk.  StMejf'a  ease,  Hargrove^  Preface 
to  Hale's  JnxisdictioQ  of  the  House  of 
Lords,  p.  135. 
Tke  fUnf  T.  K*0Uy»,  1  Lord  Raym.  10. 
i(r>«ew  %.J9ne;  1  Wms.  Saund.  2&7,  a. 
'  HJtite^f  PLoY the  frown,  111,  122. 

tMmicfJ^eBffenareha,},!.  c.  'i,  p.  87. 
..Gntf»tU'$,a$*et  l,Lord  Raym.  ^13. 
Jtf«%  V.  'tMteh,  i  W.  Bl.  555. 


■  Wickes'v.  Clutterlttci,  2Blng:  488; 

8.  c.  3  Law  J.  Rep.  C.P.  67. 
Vaudle  v.  Seymour,  I  Q.B.  Rep.  889? 

s.  c.  10  Law  J.  Rep.  (n.s.)  M.C.  130. 
Bennet  v.  Watson,  3  Man.  &  Selw.  1. 
Evans  v.  Bees,  10  Ad.  &  El.  J5l ;  s.  c. 

^  Law  J.  Rep.  (w.s.)  M.C.  83. 
Burslem  v.  Fern,  2  Wils.  47. 
Bidden  r.  Pakman,  2  Cr.  M.  &  R.  30; 

■  8.  c.  4  LaW  J.  Rep.  (N.a.)  Excti.  130. 

■  Mirrell  V.  Martin,  3  Man.  &  Gr.  581 ; 

s.Hc.  11  Law  X.  Rep.  (n.s.)  M.C;  22. 

'  Acherlev  v.  Parkinson,  3  Mau.  &  SelW. 

411. 

■  ■   Beaurain  v.  Sir  W,  Scott,  SCampb.  388. 

Andrews  v.  Marris,  1  Q.B.  Rep.  8 ; 

8.  c.  10  Law  J.  Rep.  (n.b.)  Q.B.  225; 

The  Countess  ofButland's  ca:se,  6  Rep. 

52,  6. 

■  Draper  v.Bloney,  2  Wms.Sauhd.  193, «; 
Grant  v.  Bagge,  3  East,  128. 
Musketl  r.  Drummond,  10  B.  &  C.  1 83 ; 

8.  c.  8  Law  I.  Rep.  K.B.  130. 
Christie  v.  UnMn,  11  Ad.  &  Bl.  373 ; 

8.  c.  9  Law  S.  Rep.  (k.s.)  Q.B.  47. 
Brancker  v.  MoJyneux,  8  Man.  &  Cr. 
84;  8.  c.  10  Law  J.  Rep.  (n.s.)  C.f. 
310. 
'    Green  v.  Elgie,  5  Q.B.  Rep.  99 ;   s.  c. 
14  Law  3.  Rep.  (n.b.)  Q.B.  162. 
Cur.  adv.  vuU. 

PaKkb,  B.  delivered  the  judgment  of 
the  Court.— This  case  was  argued  very 
ably  and  elaborately  at  the  sittings  of  this 
court  of  error,  after  Trinity  and  Michaelmas 
terms  last.  During  the  interval  between 
the  two  sittings,  we  have  lost  our  deeply- 
lamented  chief,  the  Lord  Chief  Justice 
Tindal,  and  if  the  surviving  members  of 
this  Court  had  had  any  difference  of  opinion 
upon  the  judgment  which  they  ought  to 
pronounce,  they  would  certainly  have  de- 
sired the  attendance  of  the  other  Judges 
who  now  compose  the  Court,  upon  a  second 
argument  of  this  important  case ;  but  my 
Brothers  Alderson,  Coltman,  Maule,  Rolfe, 
Cresswell,  and  myself,  who  heard  the  whole 
argument,  agreeing  entirely  in  opinion,  we 
have  thought  it  unnecessary  to  require  that 
assistance. 

Upon  the  argument,  every  case  bearing 
upon  the  question  under  consideration,  or 
relating  to  the  powers  and  privileges  of 
parliament,  was  brought  before  us,  and 
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commented  upon.  We  deem  it  right  to 
abstain  horn  giving  an  opinion  upon  some 
pf  the  questions  as  to  the  privileges  of  the 
House,  which  were  discussed  by  the  learned 
counsel,  because  our  jiulgment  in  no  vray 
depends  upon  tiiem.  We  need  not,  there- 
fore, decide  -vtrhether  the  House  of  Commons 
is  the  sole  judge  of  Its  own  privileges,  not 
merely  when  it  is  adjadicating  on  their 
alleged  violation,  but  in  all  cases,  so  that 
whatever  it  commands  must  be  deemed  to 
be  in  conformity  to  tbem,  and  Ae  mere 
order  of  the  House,  under  all  circumstances, 
a  sufficient  justification,  precluding  all  in- 
quiry into  its  legality  by  any  onfinary 
court ;  because  we  find  that  the  privileges 
involved  in  this  case  are  not  in  the  least 
doubtful,  and  the  warrant  of  the  Speaker  is, 
in  our  opinion,  valid,  so  as  to  be  a  protec- 
tion to  the  officer  of  the  House,  upon  a 
principle  which,  as  it  applies  to  the  process 
and  officers  of  every  superior  court,  must 
surely  be  applicable  to  those  of  the  high 
court  of  parliament,  and  each  branch  of  it. 

The  question  arises  upon  &  writ  of  error, 
ailer  a  judgment  on  demurrer  to  pleas,  in 
an  action  of  trespass ;  and  all  we  have  to 
determine  is,  whether  those  pleas,  or  any 
and  which  of  tbem,  are  a  good  answer  to 
the  declaration  of  the  plaintiff  below,  com- 
plaining of  a  trespass :  and  in  order  to  do 
so,  we  must  decide  whether  the  defendant 
Was  justified  or  not  in  doing  the  act  com- 
plained of,  by  the  authority  relied  on  in  tha 
pleas  ;  and,  consequentlv,  whether  that 
authority  was  sufficient  in  point  of  law. 
The  trespass  alleged  is  an  assault  on  th^ 
plaintiff,  the  carrying  him  along  a  passage 
to  a  room,  and  theit  along  another  passage 
to  another  room,  and  detaining  him  there. 

The  first  and  second  pleas  do  not  differ 
from  each  other  in  any  respect  necessary  to 
be  noticed.  They  both  state  that  certain 
matters  came  on  to  be  discussed  and  de- 
bated in  the  House  of  Commons ;  that  it 
was  considered  by  that  House  to  be  neces- 
sary that  the  plaintiff  should  be  questioned 
and  examined  at  the  bar  of  the  House 
touching  these  matters;  that  an  order  of 
the  House  was  made  that  he  should  attend 
the  House  forthwith,  of  which  order  he  had 
notice ;  that  he  wilfully  and  contemptuously 
refused  to  obey  the  order,  and  concealed 
himself  for  the  purpose  of  avoiding  attend- 
ance on  the  House,  and  thereupon,  in  order 


to comp«!  the  atteidanW^of tb* {dainlNFat 
the  bar  of  the  House,  to  be  ^Die«tioned  on 
those  matters,  it  was  ordered  and  rcatttved 
by  the  House,  that  the  pltdMlff  »hoc)d  be 
sent  fbr,  and  brought  before  lite  iioase 
in  the  custody  of  the  serjeant-at-«*iBs,  end 
that  the  Spe^^r  shostd  imw  itk  wMtrant 
accordingly;  that  the  Speidwr  did 4a«ie  kis 
warrant  accordingly,  by  wMsh  WMMht, 
after  reciting  therein  that  the  H««ae  of 
Commons  had  that  day  ordwed  that  the 
plaintiff  ahould  be  sent  fbr  in  tha  <u!itody 
of  the  seijeant-at-arms,  he  reqviredi  and 
authorized  the  serj^Rt-at-arm*  to  take  into 
custody  the  body  of  the  plaintiff;  '.and  the 
defwdant  then  proceeds  to  jMtifyv  w'aier- 
jeant-at-arras,  all  the  trenpassas  domptaiaed 
of,  including  Uie  detainiDg  of  the'  |4aiBtiff 
until  he  could  bring  him  before  the  House. 

The  third  plea  states,  tbat'it.imui  ordered 
by  the  House  that  the  plaintiff  should 
attend  the  House  to  answer  a  charge  ogkiUst 
him  of  a  breach  and  contmnpt  of  privitege, 
of  which  order  he  bad  M>tioe ;  that  he  did 
not  attend,  but  wilfully  and  oenbeiap- 
tuously,  and  without  reasonaUe  '  e«use, 
disregarded  the  order,  and  «c(iM!aM<  and 
secreted  himself,  and  therett{>oa  on  4iRlet 
and  warrant,  simibr  to  those  in  the-  Arst 
and  second  pleas,  were  made,  wtder'^eliich 
there  is  a  similar  justifiottiaai 

The  fourth  plea  states  an  ordn  t^  Mtend 
(without  aas^ii^  the  oawe  of  th»«i4er), 
and  a  wilful  disobedience  of  the  ovder,  »Qd 
the  warrant  as  before.  '     - 

Upon  the  argument  of  (he-d<Kmmet  to 
these-  pleas,  the  Court  of  QueeoHl  'Bench 
was  divided ;  but  jiM^ent  «a»'f!t*«»»  by 
the  majority  for  tlw  plBintifl',-x«ttd  «h4«t  on 
the  ground  of  a  defeet  in  dte  wmmakr ;  -  and 
the  question  which  we  have  to  deiadtt  i«  the 
same,  whether  the  wanraut  wua-defitatfvfc  or 
not.    For  it  ttanaot  be  dispntedytiMt  the 
House  of  Commons  has  by  law  tlM  ^par- 
ticular  powera  to  take  into  «iwl«^.4whi«^ 
in  the  first  three  pleas  it  is'iexpraiMly ■  weer- 
ted  to  have  exercised  (and  we'  have  notiiing 
to  do  with  any  ether).     Kat,  thai  House, 
which  forms  the  great  inquect  of  the  na^on 
— <4  Intt.  11)— has  a  power  to  iactitate 
inquiries,  and  to  order  the  aiteadttoae  of 
witnesses,  and  in  case  of  disobedieaov  ^'whe- 
ther it  has  not  even  without  diao1>e^lence 
we  need  not  inquire)  to  bring  them  iQ  cus> 
tody  to  the  bar,  fbr  tlie  purpose  of  exi^ain- 
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•iM(  Biidi  Mcosdly,  tf  Aet^  b«  a  charge 
of  WBtsnpt  and  bces^  of  privilege,  and  an 
ttiet  for  the  p«non  ebarged  to  attend  and 
aaiwer  it,  tod  a  wilful  ditobedience  of  that 
«ider,  the  Hoate  hu  undoubtedly  the  power 
to  mnae  the  person  charged  to  be  taken 
into  coitody,  and  to  be  brought  to  the  bar 
to  auwer  the  t^rgte;  and  further,  the 
Uoaie  aloae  b  the  proper  judge  when  these 
powea,  or  either  of  them,  are  to  be  exer- 
eiiad.  These  are  the  only  que«tion»  of 
pevilege  inrolved  in  this  inquiry,  indepen- 
dently of  the  form  of  the  wanaat 

The  £i8t  of  theae  two  propoaiijons  waa 
lightly  admitted  in  the  jodgments  of  Lord 
DeBDMn  and  my  Brother  Coleridge,  as  well 
at  m  tittt  of  my  Brother  William;,  in  this 
CMe  (see  also  Stockdalt  v,  Hansard) ; 
aad  it  was  not  disputed  by  ray  Brother 
Wightatan,  nor  at  the  bar,  on  the  wrg^nient 
of  this  case ;  and  the  second  is  equally  clear, 
Ibr  it  heloaga  at  least  to  every  superior 
court.  The  question,  therefore,  turns  upon 
the  form  of  the  warmnt  alone :  if  it  be  good, 
•ad  if  it  aathodsed  all  that  is  alleged  to 
have  been  done  by  virtue  of  it,  the  defen- 
dttt  waa  justified ;  if  it  was  bad«  «c  if  it  did 
not  outhorisa  all  that  the  defendant  did,  he 
was  not  justified ;  for  it  was  admitted,  and 
pmpefly  so,  on  the  part  of  the  defendant, 
that  be  could  not  justify  under  the  order  of 
As  Hoose,  iodqwndently  of  the  warrant, 
hcnase  the  ocder  authorized  no  particular 
ptnm  to  take  the  plaintiff.  To  CMtnect 
the  defendant  with  the  order,  a  warrant  to 
Ms  waa  neeessary. 

Tbe  answer  to  tho  question  as  to  the 
nlidily  of  the  warrant,  depends  mainly 
i)Mn  a  preliminaiy  point,  on.,  what  prinwple 
it  the  iostruiuent  to  be  construed  ?  le  it 
to  \m  examined  with  the  strictness  with 
vhiA  wa  look  at  the  warrants  of  magia* 
tntes,  or  othess  acting  by  special  statutory 
SDthority.  and  out  o£  the  course  of  the 
esauiMnlaw7.oris.U  tobers^arded  as  the 
Hndate  itr  wot  of  a  superior  court,  acting 
Moording  ti>  the  coarse  of  common  law  ? 

The  Judges:  who  eorapoaed  tbe  majority 
of  the  OowA  of  Qugen's  Beneh  seem  all  to 
here  thought  tlwt  the  Speaker's  warrant 
vaa  to  be  strictly  construed;  and  Lord 
Dtmnan  and  my  Brother  Coleridge  appear 
to  hare  a««milated  it  to  the  warrant  or  com- 
vHmenCef  a  Justice  of  the  Peace,  and  applied 
<he  same  rules  of  eonstructiop  as  those  to 


which  such  an  instmmeat  is  always  sub- 
jected ;  all  the  three  Judges  held  it  to  be 
void,  because  it  did  not  shew  a  sufficient 
authority  on  tbe  face  of  it  to  justify  the 
defendant  in  all  he  admitted  he  had  done, 
though  they  did  not  agree  in  the  nature  of 
the  defect.  If  this  had  been  the  case  of  a 
magistrate  acting  under  some  statute  which 
gave  him  a  special  authority  to  take  a  man 
into  custody,  under  the  same  circumstances 
as  are  stated  in  the  first  three  pleas,  we 
should,  no  doubt,  have  agreed  with  those 
learned  Judges,  that  a  wanant  in  a  similar 
form  would  have  been  void,  those  circum- 
stances not  appearing  on  the  face  of  it ;  for 
in  the  case  of  special  authorities,  given  by 
statute  to  Justices  or  others  acting  out  of 
the  ordinary  course  of  tbe  common  law,  the 
instniments  by  which  they  act,  whether 
warrants  to  arrest,  commitments,  or  orders,- 
or  convictions,  or  inquisitions,  ought,  ac- 
cording to  the  course  of  decisions,  to  shew 
their  authority  on  the  face  of  Utem,  by 
direct  averment  or  reasonable  intendment ; 
not  so  the  process  of  superior  courts,  acting 
by  the  authority  of  the  comtnon  law. 

In  the  ailment  of  the  case  of  Peacock 
V.  Bell,  the  rule  as  to  pleading  is  well  ex- 
pressed thus :  "  The  old  rule  for  jurisdiction 
is,  that  nothing  shall  be  intended  to  be  out 
of  the  jurisdiction  of  the  superior  court  but 
that  which  specially  appears  to  be  so ;  no- 
thing is  intended  to  be  within  the  jurisdic- 
tion of  an  inferior  court  but  that  which  is 
expressly  alle^ ;"  and,  therefore,  the  ma- 
jority of  the  Court  held,  that  the  courts  of 
counties  palatine  being  superior  courts,:  the 
record  in  those  courts  need  not  state  the 
cause  of  action  to  have  arisen  within  tbe 
jurisdiction.  In  like  manner,  it  is  presumed 
with  respect  to  such  writs  as  are  aetually 
issued  by  superior  courts,  that  they  are 
duly  issued,  and  in  a  ease  in  which  they 
have  jurisdiction,  unless  the  contrary  ap- 
pear on  the  face  of  them,— as  it  would,,  for 
instance,  if  a  writ  of  capias  for  a  criminal 
matter  issued  from  the  Common  Pl^aa,  or 
a  writ  in  a  real  action  (before  the  abolition 
of  such  remedies)  between  subject  and  sub- 
ject, from  the  King's  Bench  or  the  Exche- 
quer, in  all  which  cases  the  want  of  juris- 
diction would  appear.  But  writs  issued  by 
a  superior  court,  not  appearing  to  be  out  of 
the  scope  of  their  jurisdiction,  are  valid  of 
themselves,  without  any  further  allegation, 
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a&d  a  ^^ftbtbii  h)  dh '  dttkih  and '  dilfaers' 
hi  tb6tt  al(i,.acdtig  tinder  tlieiti'; ' and  tfciiti' 
ilthbugh  they  be  on, the  facie  ttf  theth  jn'e- 

guTar,  as  a  capias  against  a  peeress' — TTie 
Countess  of  Rutland's  case — or  void  in  forfn, 
as  a  capias  ad  respondendum  not  returnable 
in  the  next  term — Parsons  v.  Lof/d  (3)  ; 
for  the  officers  onght  not  to  examine  the 
judicial  act  of  the  Court,  whose  servants 
they  are,  nor  exercise  their  judgment  touch- 
ing the  validity  of  the  process  in  point  of 
law,  but  are  bound  to  execute  it,  and  are 
therefore  protected  by  it — Turner  v.  Pel- 
gate  (4),  and  Cotes  v.  Michill(5). 

Many  of  tlie  writs  issued  by  superior 
courts  do,  upon  the  face  of  them,  recite  the 
cause  of  their  issuing,  and  shew  their  legal- 
ity ;  writs  of  execution,  for  instance.  Others, 
however,  do  not,  and  though  unquestion- 
ably valid,  are  framed  in  a  form  which,  if 
they  had  proceeded  from  magistrates  or  per- 
sons having  a  special  jurisdiction  unknown 
to  the  common  law,  would  have  been  clearly 
insufficient,  and  would  have  rendered  them 
altogether  void.  A  capias  ad  respondendum, 
for  example,  issued  before  the  recent  statute 
1  &  2  Vict.  c.  no,  states  no  original  debt, 
no  affidavit  of  debt,  nor  any  plea  com- 
nfenced  before  the  eapiasiisvteii,^Miht^ 
unqnie^tiohably  rum  ;  yrt  'it,  '<  ffistesd  of 
being' fssued  by  >  Atiperiot- coort,  it  had 
I»i>ceeded  ftom  ati  indMdoM'trlid  Itsd  & 
apicial  Ihnited  power  by  b  stattite,  after  an 
oKginal  writ  from  Chancery  directed'to  him, 
or  aftei-  a  stit  institnted,  and  affldavit  6f- 
dfebt,  to  comnirand  another  to  be  arrested,  a 
ihirralit  in  ih\i  form  would  have  been  asr 
dearlVbad.  So  flie  fortai  of  writs  of  attacb- 
riient  Bt)m  the  iMperibr  cauitd  io  hot  state 
the  previons  steps  of  a  charge  of  contempt, 
tbfr  rtilS  bftonrt  that  it  should  issue,  or  the 
Mtute'  of  the  contempt.  Ttot  jssned  from 
tllef  CoMuMn  Pleas  (not  agtHnst  ofBcers  of 
the  coatt  merely,  bttt  against  iiidWidTials;) 
ifisitanidy  to' order  the  sheriff  to  bring  the 
pfctty  ihto  eOtirt  on  a  certaih  day,  to  answer' 
t#  Her  Majesty/  of  and  eoncenring  fhong 
M%«  '#bioh,  on  Tier  befaAlf,  shall  then  ahd 
there  bte  olijeeted  agtdnst  Kim.  There  isilo 
ledtal  of  ihrjr  previous  proeeeding,  no  State- 
ment of  the  natare  of  the  charge,  none  of. 
the  ad{«dickt!oh  of  tiie€onrt  tlwtit  OugbV 

.,     ,(S)  3WiU.341,945.  ,, 

(4)  1  Lev.  95, 
(»)3IbS[l.30: 


tA  hd  arisW^d'j  -^el  iiAis'frWifk^Mi^' 
titinably  good,  W.1t'%mtM  'hhVe  b«^n  laii-'' 
(^estforiaWy  bad'  h'Ad  it  'Ween 'issued'  \sp 
»  m'agistrMe- or  bthefitifiiVidtfal  i»ht>'Katf' 
«'gpe<Srf  jtiri*dfdtten  to  ptM^h  -ftr  Bat*' 
dflbnees  i(8'Wotilft'«6n8tfttfti"a  contemjjt  »f,' 
cbi^;-  or  any  bth^  ^paittcillar^qftnce.    'It 
a^pfed«;'^ttiJeeA;  fti¥tif  a'wrtt  iH'ii  kWendif 
court  (Ss:pt^8iedtio'catis6a<^ll;'K'wfemd^bri 
legal,  tmd  the  d^ftindiatit  itot'l^itbbl^,'  kti-' 
cot^lng  to  what  l^riHtikfi  ikyi  ih  Thi' 
Bmoerf  caieip).  '■  It  wad  ii  mistjate  'ta>' 
assert,  as  wiis  done"  at  thti  bar,  that  ^A 
adfndfcation  of  a  centempf  Wosd  necMsary 
pMt  of  eveiycomrtiittai  for  a  contempt,  and 
thafa'n  attachment  would  be  inviHlfd  wltH- 
o6lit    It  is  not -so  fnthr superior cWort* 
of  commo'ii  law,  as  bas  been  before  statfed;'- 
nor  in  the  Court  of  Chaneeryi  is '  Lord 
Lyndhursf  has  lately  'decided— iS»  farie 
f^an  Sandtiu{7).       "  " 
-  l%e  proceedings  of  the  Mouse  of  Com- 
mons in  the  two  cases  ^titted^  in  the  plead- 
ings,' in  eieh  of  wHc*  *  is  'aetfcgf  for^itwrtf, 
and  enforcing  its  own  lAwftjl^ailthoifty,  be»r 
a  cbsB  "analogy  to  Cliseri  of  contettpt, 'in 
n^ich  the  superior  Courts  itt  Westmhnne^, 
HaU  are  <^tii^  fbr '  tbemblVes,  and' kt^' 
etiforcing  theim.    ff' iii  "these  cbtitti  tb^- 
wtit  of  attat^tnent'  ti^  not -state'  a'ny 
nieciid'  gromids,  in  otder  to' shtnr  that  tli^ 
Court  is  acting  duly, -IbHdiiUy,  ttaii/w;^' 
lariy,  what  good  reasbii  can  W  assigtaedMMF 
refqniriiig  the  House  of  Commons  to  do'  kb  ? ' 
If  the  writ  of  attachment  in  the  genettU' 
form  Ofted  is  a  protection  to  thfe  sheriff  tli6 
officer  of  the  CoOTt  executing  ft,  (as  It  \in- 
doabtedlyis,  and  he  need  state  sothiiii^'ia 
hfs  plea  but  the  issuing  of  the  aitadiment^— 
Lm  £«f.  191,  \  Satk.  409^  <<^«M.  tt 
•  Pleader,*  8  M,  24j)  why  sbonW  not' \ 
wsnimt  of  die  B^sSk^l  ni  A'gentml  ' 
be  eqnally  a  protecdcrti'to  the  seiieant-ik- 
arms,  the  pfoperoffiifer  bf  thfe  Hoi^e?  '  '^  "' 
We  are  cleariy  of  opin!an"thaf«t'l«iiM|iii' 
npnch  respect  Is  to  be  shewn,  and  Mmwdi 
authority  to  be  attiibikted,  to  Uies^  lB^nd«<tti ' 
of  the  House  as  to  ^oM  of  th^  Mj^lieM'' 
courts  in  the  icoui^try ;  (lUd  if  the  offloer*  of 
the  ordinary  courts  are  ^botmd '  to  'obey  the 
process  delivered  to  them,  titta 'ittti  vi^i^tstOn 
ptotected  by  it,'  the  t)ffieer  of  iht(  RMMr'ttf ' 

(V)  1  Phil,  '6jMi„^fc,H  W  i.W  6**i  ■ 

Bankr.9.                                ,                          " 
<6)  I  Roll.  134.         '  ' " 
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pro)*cte^  Thp  HpHse  0[,^C<^if^o^a  js  ^ 
pitt  of  tli^  Hjgh.Couri  0^  I^9,rVaqKynLt,,)rI)icli 
iii  without  «jueati9n,,not,i|^ejely,*lsu4)eripr| 
bat  tjie  ^(upTiefljjfpoj^t ,  jjt  tWs  coiintry,  apd 
iHglvtt  th«^  the.  oxdiiiftrj;  fipi^t^pl^w— I-f^ 

tfet  tliey,,MfjlI  fp<,isfti(»^wr|ta^o(ji!^t,l;^l}i^ 
except  ift  «pft  <sow:*e  ,ftnj^  i^.^a^Cp^dtuipc;^ 
irit*  th^  pipwera  ,w^c}»  thje  }a^  jgii^a.  theoi^' 
an^  that,  uQt^pthstan4¥'g  tj^i  ppgji^  ahuse 
of  thy  liberty!  of.tne  sut^ecttp.wlpcli.  this 
pjincijW  ipf  y  eiye.  rise,,  by,  ep«b,ling  ,a  Goni^ 
t»  unprispn  fof  ,ja^Ji  cause,  .why.  ?hpuld  .ve 
nqt.eguallvBve.  credit,  tq  bo^h  t^c^p^; 
the  ^^g|;^,.gQiji|t.,«^  ^arliaro^nt*'  tliat  jhey 
»!»o  will,  diJlIy   e^wcjil;^  ^ev   ppwm,  m 
obedipn?e  to  th^  Jawjrqin  lihJq^  ttey  oi^xe 
tiiem^  ^d.  to  whipfi,  in  coininpn.  wit^  ajl 
other  courts,  they  are  snbjeot,  though  this 
cours^  ^j^y  ftUo|  ,ppt»ul4y  Jpad  tp  the  s»(ne 
eoOJeqjiepvef  the  abus?  of  the.liber(jy,^f.ilip, 
«Tyect,  by  their  injpqspfling  any  o»e  .at 
their  mer«  will  aijd  pleaswre  ?,   ,    ,,     . 
..ThejpPssibilHy  pf  al?uske,  wWeh  is  urged 
«»,.aD  obje^on   to   tl^e.  ppwet  pf  ,  eitnw; 
H(fu«f  tP  isjj>W(.ita.i??^n4*J*^  'W'^  «,f<»»(»f, 
it  BO  Ta|i4  iu^nienti,  gainst  it^^e^psteoce, 
Ij;  it  wiEre,,it  .v^pold  apply  equally,  po  all  the. 
«upeiidjr,c9Hnt?,.-whjlch,,yifitiout  4»i»l?t,  Jhayj? . 
the  ppwg;.  oC  iswng  theirti.  in  th^  form. 
bsfo»e  i)efo?e^,to,j.,aDd it  yrpwJd  apply  also 
•«  tjiCiptl^r  a4pit.W4^gal  po,weTa  pr^hese 
Cojirt«i,.wi(ugh  ,roay„De  abused , withpjit  ,^e* 
quale.  EB^nedy..  ,jtn,,  case,  of  /an,  in^roper 
cxojciae  of  thia  power  p£  attachment  jby  a 
court  of  law  or  equity,  or  by  either  branch 
of  the  High  Court  of  Parliameut,  there  can 
he  no  appeal ;  the  only  remedy  is  by  appli- 
cation to  the  sense  of  justice  of  each  court ; 
and  it  would  be  improper  to  suppose  that 
any  one  of  them  would  be  more  likely  to 
abuse  the  power,  or,  le^^,  likely  to  grant 
redress,  than  anothei;^'     il-,  .,|^^,,, 
,  That  the  rule  whicn  we  have  stated  does 
firevail,  with  respect  to  the  proceedings  of 
the  High  Court  of  Parliament  is  proved  by 
lUimcrous  authorities.     Mr.  Justice  Powis, 
in   T//e  Queen  v.   Paly,  says,   "That  the. 
Hpuse  of  Commons  is  a  great  court,  and  all 
tilings  don^  ,  by  them ,  are  presumed  to  be^ 
rile  acla,  and  the  matter  need  not  be  spe- 
cWly.  recited  in  therr  warrants,  for  the  same 
nMon^^  wc  commit  people  byi^arqle  of 


t|ro  tiipefi ;.  and  s«ch  Aommi^RMints,  are  held 
good,  beoius^  it.  i^  to  be  intended  that  we 
understand  what  w&  dp-".i  Mr.  Justice 
Bbckstone  says,  |n  Srasa  drotitj/'ji  eaae, 
"  Little  luee  objections  of  partici^ar  wordst 
and  form^  &n4  c^n^opieis  pf  execution,  ^ra 
notio  be  i^eg^ded  in  the  a^its  pii  tba  Hous^ 
of  .Commnnsj  it  is  pur  duty  tp  presume  the> 
ord^  of  that  House  And .  tji^ic  exscntjpn. 
arp'  apcprding;  tp ,  law."  And  Jlawkiiis. 
{if)  si^ms  up  the  authprjties  thus  i  "  There 
can/bf!,p6  dpu,bt  th.a|  tKp  Jiijg>esi 'r€|spect.i(a 
to  d^  pi^d  to  9^  tfaeir.;prbceedingh  s^nd.OilIt 
whenever  the  epnt^ry  ^loes  not  j^imljf  aiul 

Sfveitj^  appear,  it  8l)all  be  prwime^  fjiat 
ey  act  within  their juriscyu:tipn,aij4  agrees 
ably  \o  .tlte,  usage  of  parliament  and  to  ^. 
rules  o^  law.  aa4,iu8tipe,"    Citatipna^niaj 
lfe.jtm>ltydie4  to  tjiasame  efifect^,-  Sir  Ibor- 
mas  Jpne^,  b^XordSh^fieiburii's  cofsc,  saya, 
"  !rh,e.coursa  oi  all.Couits  ought  <p  be  cent, 
sjdeied,  fpr  it  is  t^ie.Iaw  of, the  pPWrt»  ;«nd  it, 
has  upt  been  afiirmed  tbat  the  usage  of  the> 
Hpuse.pf  Lords  ^as.nsed  to  £xpr^sa  th^ 
matter  mpre  particularly,  ^on  copamitinent^ 
for  contempts,  and  therefore  I  shall  ta]ce  it 
to  be  BccM;ding  to  the  cpune  of  piarlianen^".; 
Oottld,  j.j  InTbe  Q^eeny..  faty,£«^  "A 
cemmitment  .bi  tbe.  House -p£  Cpmmons, 
which  is  superior,  to  tlus.Cpurt,  is  not  r&<. 
versibla  for  Ibrro.!'     l<ord  .t"eijtierien,'ifl, 
Uobhouse't  cau^seji,. "  We  cannot  inquire 
into  the  ferm  of  the.C9mini,tmeQt,.even  supr 
posine  it  to  be  open  to.obj^tipi^  qn  tjbe, 
^ound  of  ipforniaflty-"  ,  I^  then,,  we  cpn* 
strue  the  wiarrant  of  the,  Speaker  with  only 
the  same  respect  that  we,nojul4  ab%w  toa.- 
writ  put  of  anyotf  the  Coiwts  ©f  W^stisjinr, 
ster,  we  clearly  .think. we  ough^jto  liold  it,tpi, 
be  valid.  ,  .  i.,    ......  ... 

'  fxpin  the  first  three  plpas.  welcftpw  ttiat^^ 
in  fact^  the  wairant  issued  in  .a^ matter,  in. 
which  tJie  Hpuse-  has  :Clearij  iurif^^i<!tia^i 
and  that  it  properly  issuad,  and.i^  ^ior^^ , 
tb^e  is  nothing:  to  sbew.thp,ppntrary»  Tba 
matter  in.the/purthflea»  th9^gb  it  does, 
not  shew  afiirroatively  ^t  .it,dii^.iissue<  in. 
a  matter  within  their  jurisdiction,,  diqf a  not 
shew  the  contrary}  «nd.  aa..t]^e  or^r,  ia 
within  the  scppe.of  ti^ir  general  juri«dJq|ipn» 
we  cannot  say  that  it  was  unduly  made, 
iSte   House  had  aa  nndoubtsd  right;  to 
order  the  plaintiff  into  custody,  and  to  have 
him  brought  to  the  bar,  and  h^  also  as 
(8)  2  Pleas  of  the  C^no,  c.l^.s.  78. 
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inu6h  rig^  orer  its  own  fonns  a»  an j  other 
Court  has ;  it  must  be  presumed  that  this 
is  the  right  form,  being  that  which  it  has 
chosen  to  adopt.  And  if  we  inform  our- 
selves, by  consulting  precedents,  we  know 
that  it  is  in  a  form  not  improper ;  for  there 
are  nmny  in  a  form  as  general  with  respect 
to  the  recital,  and  some  equally  so  as  to 
the  mandatory  part.  (See  the  Printed  Re- 
port of  the  Committee  of  Privilege,  in  How' 
ard  V.  Gotnt,  pages  99,  101,  lOS,  104, 
ia5,  116.) 

For  these  reasons  we  think  that  the  war- 
rant was  valid ;  and  the  difference  between 
the  opinion  of  this  Court  and  that  of  the 
majority  of  the  Court  of  Queen's  Bench  is 
only  tins :  that  they  construe  the  warrant  as  • 
they  would  that  of  a  magristrate ;  we  con* 
strue  it  as  a  writ  from  a  superior  court. 
The  authorities  relied  upon  by  them  relate 
to  the  warrants  and  commitments  of  magis- 
trates ;  they  do  not  apply  to  the  writs  and 
mandates  of  superior  courts,  still  less  to 
those  of  either  bnmdi  of  the  High  Court  of 
Parliament.  One  question  only  remains: 
Was  the  warrant  such  as  to  authorize  all 
the  trespasses  complained  of  ?  It  appears 
to  us  that  we  oug^t  to  read  the  mandatory 
part  in  connexion  with  the  recital ;  and  so 
reading  it,  it  seems  to  us  clear  that  it 
authoriJBes  the  defendant  to  do  that  which 
the  recited  order  commanded  ;  viz.  not 
merely  to  take  the  plaintiff,  but  to  bring 
him  to  the  bar.  In  this  respect,  bo^ 
my  late  Brother  Williams  and  my  Brother 
C^eridge,  and  we  think  rightly,  differed 
from  Lord  Denman  and  my  Brodier  Wight* 
man.  We  agree,  therefore,  with  my  late 
Brother  Williams,  and  consider  this  warrant 
to  be  valid  ;  and  are  of  opinion,  also,  that 
the  defendant  was  justified  by  it  in  all 
which  he  did.  And  for  these  reasons  we 
think  that  the  judgment  of  the  Court  of 
Queen's  Bench  on  all  the  i^eas  ought  to  be 
reversed. 

Judgment  reversed. 


1 847.      \  THE    QUEEN   V.   THE  INHABIT- 

April  28.  /  ANTS  of  banoor. 

Poor  Law— Settlement,  Derivative — Re- 
lief— Emancipation, 

It  appeared  on  the  face  of  the  examinations 
that  the  pauper  was  fifty-three  years  of  age, 


that  he  married  in  1813,  tmd  Ml  nepet 

done  any  act  to  gain  a  aettkment.  That  lit 
1824  the  pauper's  father,  uhilsl  retiding  in 
parish  B.fWasrelievedby  parish  L. : — Held, 
not  a  sufficient  statement  of  evidence  of  a 
derivative  settlement  of  the  pauper  im  L., 
and  that  the  case  was  not  helped  by  evidence 
given  at  the  Sessions,  that  in  fact  the  father 
before  1812  and  <d»ays  «^ter»ard$  had 
resided  out  of  parish  L, 

[For  the  report  of  the  above  case,  see 
16  Law  I.  Rep.  (n.s.)  M.C.  p.  121.] 


irat.  "J 


ORAVATT  V.  RALL. 


Bail  CorBt. 

1847. 
June  5 

Costs  of  Actions — Setting-off— Different 
Parties — Same  Fund — Railways. 

The  costs  of  actions  may  be  set  off  agointi 
each  other,  though  the  nominal  parties  are 
different,  if  the  expenses  are  to  be  defrayed 
out  of  the  same  funds.  Therefore,  where, 
on  the  reference  of  three  actions,  an  engineer 
recovered  against  H,for  vfork  donefvr  one 
railway,  with  costs,  and  had  costs  awarded 
against  him  in  actions  against  M.  and  againtt 
P,  for  work  done  for  two  other  railways,  and 
it  appeared  that  the  three  railways  were 
connected  with  each  other,  having  eommon 
officers  and  a  common  fund  for  the  expenses, 
the  Court  allowed  the  costs  of  the  two  latter 
actions  to  be  set  off  against  the  ddmagee  and 
costs  in  the  former. 

This  was  an  action  brought  by  the  plain-* 
tiff,  for  work  done  as  an  engineer  of  tlitf 
Macclesfield  and  Manchester  Railway  ;  and 
at  the  trial,  at  the  sittings  in  Trinity  term, 
1846,  at  Westminster,  it  was  agreed  that  a 
verdict  should  be  taken  for  the  plaintiff, 
and  that  the  action,  as  well  as  two  other 
actions  of  Gravatt  v.  Marsland  and  Oravati 
V.  Peel,  in  which  issue  had  been  joined, 
and  in  which  the  plaintiff  was  the  same  as 
in  Gravatt  v.  Hall,  should  be  referred  ;  the 
costs  of  the  action  of  Gravatt  v.  Hall  to 
abide  the  event,  and  the  costs  of  the  refe» 
rence  to  be  in  the  discretion  of  the  arbitrator. 
On  the  6th  of  March  1847,  the  arbitrator 
published  his  award,  and  found  that  the 
verdict  for  the  plaintiff  in  Gravatt  v.  Hati 
should  stand,  and  the  damages  be  reduced 
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to  900i. ;  that,  as  to  the  actions  of  Oravatt 
T.  Mankind  and  Oravatt  v.  Peel  the 
plaintiff  had  no  cause  of  action ;  that  the 
defendant  Hall  should  pay  the  costs  of  the 
leference  as  to  Oravatt  v.  Hall,  and  that 
the  plaintiff  should  pay  the  costs  as  to  the 
residue  of  the  reference.  From  the  affidavits 
filed,  it  appeared  that  the  action  of  Oravatt 
y.  Martland  was  for  work  done  as  engineer 
for  the  South  Union,  or  Manchester,  Potte- 
ries and  London  Railway,  and  Oravatt  y. 
Peel  for  work  done  as  engineer  of  the  South 
Union  and  Birmingham  Railway ;  that  the 
transaction,  out  of  which  all  the  actions  had 
arisen,  and  all  the  said  railway  projects 
were  closely  connected  with  each  other  as  to 
place,  time,  and  persons  employed,  the  same 
aecretary,  solicitors,  engineer,  and  place  of 
bosiaess  being  engaged  for  the  whole  of 
them ;  that  the  Manchester  and  Macclesfield 
Railway,  out  of  which  the  action  of  Oravatt 
%.  Hall  arose,  waa  not  an  original  indepen- 
dat  project,  but  a  proposed  branch  of,  and 
addition  to,  the  South  Union,  or  Manches- 
ter, Potteries  and  London  Railway,  out  of 
wtie)i  the  action  of  Oravatt  r.  Mareland 
m»,  and  no  separate  company  for  carry- 
ing on  the  said  Macclesfield  and  Manchester 
Railway  was  ever  formed,  but  that  it  was 
originated  and  carried  out,  so  far  as  it  ever 
praeeeded,  by  the  company  which  had  been 
femed  to  carry  on  the  South  Union ;  and 
that  ail  the  actions  were  defended  at  the 
expense  of  that  company. 

Cresjy,  having  obtained  a  rule  niei  to 
•et  off  dhe  costs  in  Oravatt  v.  Martland 
and  Oravatt  v.  Peel,  against  the  damages 
and  costs  in  Oravatt  v.  Hall,  was  ( Jnne  5,) 
caDed  upon  to  support  the  rule. — The  real 
point  is,  that  the  funds  to  be  applied  to  the 
actions  are  the  same. 

Smann  appeared  contr&. 

Cur.  adv.  vult. 

WiGBTMAN,  J.  (June  7.) — I  have  looked 
al  the  affidavits  in  this  case,  and  it  seems  to 
Be  that  there  is  some  connexion  between 
tlMse  causes  of  action,  and  that  they  come 
viAiD  the  principle  of  the  cases  which 
dstide  that  it  is  not  necessary  for  the  pnr« 
PH  of  aettiag  off  costs,  that  the  names  of 
thtOBtiea  to  the  actions  should  be  the  same, 
Jf'Oiafimds  out  of  which  the  expenses  of 
AtfeLlkiu  were  to  be  defrayed  are  the  same. 
Iha  ide  should,  therefore,  be  made  abso- 
Miw  Ssnies,  XVI.— aB. 


lute,  but  without  disturbing  the  attorney's 
lien,  which  is  excepted  in  all  such  cases. 

Rule  absolute. 


JOWRT."^ 

17.      S- 
5,  12.J 


THE  aUEBN  V.  THE  JUSTICES 
OF  HIDDJLBSBX. 


Bail  Court.* 

1847. 
June  5, 

Lunatic — Order  of  Maintenance — Copy 
of  Examination. 

Such  proviMOtti  in  the  79lh  section  of 
the  A  ^  5  Will.  4.  c.  76.  as  are  applicable 
to  the  case  of  a  pauper  lunatic  are  to  be 
taken  to  be  incorporated  in  S  ^  9  Fid. 
e.  126. 

Therefore  a  copy  of  the  examination  on 
which  an  order  for  the  maintenance  of  a 
pamper  lunatic  is  founded,  should  be  sent 
along  with  the  order. 

Such  an  order  includes  an  adjudication 
upon  the  settlement  of  the  pauper. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  109.] 


} 


BURTON  V.  PENTOM. 


1847. 

Jan.  30. 

Bill  of  Exchange— Aceommodatiort  Ac- 
ceptance— Pleading. 

To  an  action  on  a  bill  of  exchange  for 
100/.  the  defendant  pleaded  that  the  bill 
was  an  accommodation  bill,  and  that  the 
defendant  never  had  and  the  plaintiff  had 
never  given  any  value  for  it.  The  evi- 
dence was,  that  the  bill  was  given  as  an 
accommodation  bill,  and  that  during  the 
currency  of  it,  it  was  agreed  that  the 
plaintiff  and  defendant  should  each  give  to 
the  other  cross  acceptances  for  \00l.  That 
which  the  defendant  gave  the  plaintiff  was 
destroyed,  but  the  plaintiff  was  compelled  to 
pay  that  which  he  gave  the  defendant:— 
Held,  that  the  plea  was  not  proved. 

Assumpsit,  by  the  plaintiff  as  drawer 
against  the  defendant  as  acceptor,  of  a  bill 
of  exchange  for  100/.,  with  a  count  for 
money  paid. 

Pleas  —  First,  non  assumpsit ;    second, 

that  the  bill  was  an  accommodation  bill, 

and  that  the  defendant  had  not,  at  the  time 

of  drawing  the  same,  nor  ever  had,  and  the 

sz 
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plaintiff  had  never  given,  any  value  for  the 
same.     Replication,  de  injurid. 

At  the  trial,  before  Lord  Denman,  C.J. 
at  the  Sittings  in  London  after  last  Micha- 
elmas term,  it  appeared  that  the  plaintiff 
had  placed  in  the  hands  of  the  defendant 
scrip  of  some  railway  shares  to  be  disposed 
of,  and  the  defendant  had  raised  a  sum  of  5/. 
on  them.  The  plaintiff  at  that  time  requested 
the  defendant  to  accept  a  bill  for  1002.  for 
his  accommodation.  The  defendant  accord- 
ingly accepted  the  bill  in  question,  and  it 
'was  agreed  that  if  the  shares  produced 
100/.  the  defendant  should  take  up  the  bill, 
otherwise  the  plaintiff  should  take  it  up. 
Afterwards  it  was  agreed  that  each  should 
give  the  other  an  accommodation  bill  for 
100{.  That  which  the  defendant  accepted 
was  destroyed  by  mutual  consent,  but  the 
defendant  parted  with  that  accepted  by  the 
plaintiff,  who  was  compelled  to  pay  the  full 
amount  of  it.  The  Lord  Chief  Justice,  in 
summing  up,  told  the  jury,  that  if  the  bill 
was  not  an  accommodation  bill,  the  defen- 
dant's second  plea  was  not  proved,  and  that,  in 
his  opinion,  the  bill  could  not  be  considered 
as  an  accommodation  bill ;  and  a  verdict 
passed  for  the  plaintiff  for  1 1 7'.,  being  the 
amount  secured  by  the  bill,  together  with 
the  whole  sum  which  the  defendant  had 
received  on  the  scrip.     In  Hilary  term — 

Humfrey  moved  for  a  new  trial,  on  the 
ground  of  misdirection. — The  shares  never 
were  sold,  and  100/.  was  never  raised  on 
them  in  any  way.  The  bill,  then,  the  plaintiff 
was  to  take  up,  and  if  there  was  no  con- 
sideration for  it,  as  between  him  and  the 
defendant  —  if  there  had  been  no  subse- 
quent transaction — it  is  clear  that-  this  must 
have  been  treated  simply  as  an  accommoda- 
tion bill.  What  happened  afterwards  with 
respect  to  the  cross  acceptances  cannot 
affect  the  defendant's  liability  on  this  first 
bill. 

[Erle,  J. — The  result  appears  to  be  this : 
that  the  plaintiff  accepts  a  bill  and  the 
defendant  accepts  a  cross-bill.  The  sub- 
stance of  the  plea  is,  that  no  value  was  ever 
received  for  the  first  bill  during  its  cur- 
rency ;  but  if  a  cross-bill  is  given,  it  cannot 
be  said  that  there  never  was  any  value.] 

The  plaintiff  may  have  a  claim  to  be 
indemnified— F/etcAer  v.  Heaih{\)\  or  he 

(1)  7B.&C.S17;  ».c.  6Uw  J.Rcp.  K.B.98. 


may  have  a  right  of  action  against  the 
defendant  for  not  discounting  the  bill  ac- 
cepted by  the  plaintiff,  and  handed  over  by 
him  to  the  defendant;  but  the  question 
raised  by  the  plea  is,  whether  the  first  bill 
was  an  accommodation  bill  or  not. 

[Patteson,  J. — Your  point  is,  that  it 
was  never  the  intention  of  the  parties  that 
the  defendant  should  be  sued  on  the  first 
bill.] 

Yes ;  the  defendant  does  not  contend  that 
there  is  any  magic  in  the  word  "  accom- 
modation," but  that  he  never  was  liable  to 
an  action. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  subse- 
quently delivered  by — 

Lord  Denman,  C.J. — (after  stating  the 
pleadings  and  evidence  as  above  men- 
tioned).— The  verdict  was  taken  for  the 
plaintiff  for  11 7/.,  being  the  sum  which  the 
defendant  had  received  on  his  scrip,  and  the 
sum  secured  by  the  bill  declared  on.  The 
defendant  moved  for  ja  new  trial,  alleging 
that  his  plea  was  proved.  We  think  oUier- 
wise.  It  was  not  confined  to  the  all^atioa 
that  the  bill  was  given  merely  for  the  plain- 
tiff's accommodation,  but  went  on  to  aver 
that  the  plaintiff  had  never  given  any  value 
for  it.  If  it  had  been  so  confined,  a  ques- 
tion would  have  arisen  on  the  first  transac- 
tion ;  but  we  think  the  aU^;ation  that  the 
plaintiff  at  no  time  gave  value  for  h  was 
disproved,  by  shewing  that  the  plaintiff  had 
been  compelled  to  pay  the  amount  of  the 
dishonoured  bill  accepted  by  him — Rolfe 
V.  Caslon{i),  Cowley  v.  IhiiUop{9),  Bo~ 
sanquet  v.  Dudman  (4),  BoUand  v.  Bygravt 
(5),  AUwood  v.  Crouidie{6). 

Rule  refiutd. 


JURT."J 
11.     ) 


THE  QUEEN  V.  THE  JUSTICES 
OF  DURHAM. 


Bail  Court, 
1847. 
June 

Appeal — Removal —  Time. 

On  the  22nd  of  April  G.  G.  teas  removed 
alone  from  M.  to  D,  on  an  order  for  the 

(2)  2  H.  Bl.  670. 

(3)  7  Tenn  Rep.  565, 567. 

(4)  1  Stark.  N.P.C.  1. 

(5)  Ry.  ic  Moo.  271. 

(6)  1  Stuk.  N.P.C.  483. 
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rtmoval  of  himself  aud  family.  There  waa 
M  appeal  entered  against  the  order  or  the 
removal.  G.  G.  returned  to  M ;  and  on  the 
SSrd  of  December,  being  again  chargeable, 
he  was  removed  with  his  family  to  D,  under 
tke  same  order.  The  overseers  of  D.  entered 
a»  appeal  against  the  removal,  at  the  next 
January  Sessions: — Held,  that  they  were 
too  late,  and  should  have  appealed  to  the 
first  Sessiont  after  the  order,  or  after  the 
Jhrtt  removal  of  O,  Q. 

[For  the  report  of  the  above  case,  see 
16  Uw  J.  Rep.  (M.S.)  M.C.  p.  113.] 


Baii,  Covst, 

1847. 
June  9, 


the  matter  ofn.  brooh- 

HEAD. 


Attorney's  Liem— Statute  of  Limitations. 

Tke  Court  trill  not  order  an  attorney  to 
ddiver  up  papers  on  which  he  has  a  Hen 
fir  the  balance  of  a  bill,  although  an  offer 
is  made  to  pay  the  amount  into  court,  subject 
to  the  verdict  of  a  jury. 

The  Hen  of  a*  attorney  remains  although  the 
elaimisbarred  by  the  Statute  of  Limitations. 

H.  Broomhead  had  been  employed,  as 
attorney,  by  Dewsnap,  to  conduct  a  pro- 
secntion  against  Algar  and  others,  and  in 
other  matters.  In  January  1847,  Dewsnap 
(^tanged  his  attorney,  being,  at  that  time, 
indebted  to  Broomhead  in  the  sum  of 
99/,  10».  6d.  Van  Sandau  having  been 
emfdoyed  by  Dewsnap  to  conduct  his 
a&in,  and  finding  it  necessary  for  pro- 
ceedings in  the  case  of  The  Queen  v.  Algar, 
to  procure  the  papers  relative  to  the  prose- 
catkn,  took  out  a  summons,  before  Cole- 
ridge, J.,  calling  on  Broomhead  to  shew 
eaose  why,  on  tibe  payment,  by  Dewsnap, 
of  991. 10*.  6d.,  under  protest,  and  subject 
to  futnre  taxation,  he  should  not  deliver  up 
the  papers  relating  to  the  indictment.  No 
onler  was  made  on  this  summons;  and 
afterwards,  Erie,  J.  refused  to  make  any 
order. 

Watso*  (April  24,)  obtained  a  rule  nisi 
ealting  on  Broomhead  to  shew  cause  why, 
en  the  payment  of  99/.  I2s.  lid.  into 
eoort,  or  into  the  hands  of  the  Master,  sub- 
ject to  the  verdict  of  a  jury,   Broomhead 


should  not  deliver  up  the  papers.  An  affi- 
davit stated  that  the  papers  were  necessary 
in  an  action  brought  by  Broomhead  against 
Dewsnap. 

Sir  F.  Thesiger  and  F.  Robinson  (June  9,) 
shewed  cause. — There  never  has  been  a 
case  in  which  the  Court  has  ordered  an 
attorney  to  deliver  up  papers  before  the 
payment  of  his  bill.  The  question  is,  whe- 
ther there  is  any  authority  for  the  interfe- 
rence of  the  Court  under  these  circum- 
stances. There  is  no  doubt  about  Mr. 
Broomhead's  lien.  If  it  is  said  that  the 
daim  is  barred  by  the  Statute  of  Limita- 
tions, tliat  wOl  not  affect  the  lien — Higgin*. 
V.  Scott  (1). 

[WieBTM AN,  J.— The  Statute  of  Limita- 
tions applies  only  to  the  remedy,  not  to  the 
debt] 

This  matter  has  already  been  investigated 
by  Mr.  Justice  Erie,  and  Mr.  Van  Sandau 
is  bound  by  his  Lordship's  judgment. 

JVatson  and  Cleasby,  in  8up{(ort  of  the 
mle. — Dewsnap  is  willing  to  pay  the  money 
into  the  hands  of  the  Master,  and  there- 
fore Mr.  Broomhead  cannot  suffer  from 
delivering  up  the  papers. 

[WiGHTMAN,  J. — Shew  me  one  authority, 
and  I  shall  be  satisfied.] 

There  is  no  authority,  because  such  a 
request  as  this  was  never  refused,  where 
the  money  was  offered  instead  of  the  papers. 
They  are  of  no  value  to  the  attorney,  after 
the  money  is  paid  into  court.  He  says  that 
he  wants  the  papers  for  the  purposes  of  an 
action.  An  undertaking  has  been  offered 
to  produce  them  at  the  trial,  if  required. 
The  attorney  is  an  officer  of  the  Court,  and 
the  docmnents  are  connected  with  business 
in  the  court,  and,  therefore,  the  Court  will 
interfere  to  give  the  required  relief. 

WioHTMAN,  J. — Undoubtedly  this  is  an 
application  of  first  impression.  The  ques- 
tion is,  whether  the  Court  wUI  interfere  to 
deprive  an  attorney  of  his  Hen  because  the 
party  proposes  to  substitute  something  else 
of  a  different  nature  as  security.  If  this 
question  is  to  be  decided  on  principle,  I 
think  that  it  would  be  quite  against  all 
principle  to  deprive  an  attorney  of  his  lien. 
It  has  been  said  that  the  attorney  is  an 
officer  of  the  Court,  and  therefore,  stands 

(1)  2  B.  &  Ad.  413  ;  s.  c.  9  Law  J.  Rep.  K.B. 
262. 
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on  a  different  footing  fiom  other  parties.  I 
confess  I  do  not  see  that  in  this  respect  he 
does.  I  think  the  nile  ought  to  be  dis- 
chaiged,  yrith.  costs,  because  the  application 
is  contrary  to  principle,  and  without  any 
authority  to  support  it. 

Rule  discharged,  with  costs. 


1847 
May 


!•».} 


THE  QUEEN  V,  TURK. 


Conviction— Certiorari — Return — Fori' 
ance — Evidence. 

A  certiorari  having  issued  to  the  Justice* 
at  Quarter  Sessions  requiring  them  to  return 
a  conviction  by  A.  and  B.,  two  Justices 
assigned  to  hear  and  determine  divers  felo- 
nies, ^c,  of  T.  T.  on  the  iind  of  Sep- 
tember 1846,  for  certain  trespasses  and  con- 
tempts against  7^8  Viet.  e.  112  ;  the  Ses- 
sions returned  the  conviction  which  had  been 
filed,  and  which  appeared  to  have  been  made 
bg  A.  and  B.,  two  Justices  of  the  borough  of 
N.,  for  a  single  act  of  harbouring  seamen 
under  that  statute,  and  did  not  set  out  the 
evidence  on  which  it  proceeded.  On  No- 
vember the  2Sth,  a  rule  for  a  concilium  was 
obtained,  and  the  case  set  down  for  argu- 
ment, and  the  points  delivered  on  the  \Qth 
of  January.  On  this  day  a  rule  to  quash 
the  certiorari,  and  have  the  conviction  taken 
off  the  file  and  returned  to  the  Justices  for 
the  purpose  of  amending  it  by  inserting  the 
evidence  taken,  was  obtained.  The  Court, 
in  its  discretion,  discharged  the  rule. 

The  real  conviction  having  been  relumed 
by  the  Sessions,  the  variance  between  it  and 
the  statement  in  the  certiorari  was  held  to  be 
immaterial. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (m.s.)  M.C.  p.  114.] 


147.  ") 
ill6;V 
y23.3 


DOE  d.  RENOW  V.  ASHLEY. 


1847 

April 
May 

Devise — Construction — Certainty. 

Testator  devised  the  messuage  or  dwell- 
ing-house with  the    outbuildings,  orchard 


and  appurtenances  occupied  by  A.  B,  situ- 
ate on  the  west  side  of  the  town  of  M,  and 
a  close  of  land  adjoining,  being  the  close  at 
the  north  comer  of  the  town  ofM.  aforesaid, 
and  opposite  the  pond,  and  containing  with 
the  garden  and  orchard,  S  acre*  5  perches, 
more  or  less,  to  C.  in  fee. 

By  a  codicil,  in  which  the  testator  recited 
that  he  had  devised  to  C.  (amongst  other 
hereditaments  J  "  a  close  situate  at  M,  bang 
the  close  opposite  the  pond,  and  containing, 
^e,,  and  now  in  my  own  occupation,"  he 
declared  that  he  "  revoked  the  devise  of  the 
said  close  to  C,  and  devised  the  same  with 
the  appurtenances  to  D."  in  fee. 

The  quantity  of  land  which,  together  with 
the  garden  and  orchard,  made  up  the 
3  acres  5  perches,  and  which  formed  one 
purchase  by  the  testator,  included  two  piece* 
of  land  adjoining  the  close  opposite  lAe  pond, 
^c;  but  separated  from  it  by  post*  and 
rails,  but  these  two  pieces  of  land  were  not 
in  the  occupation  of  the  testator  at  the  date 
of  the  will  or  codicil : — Held,  that  they  did 
not  pass  to  D.  by  the  codicil. 

Ejectment  for  the  parcels  of  land  marked 
2  and  3  in  the  following  plan : 

E. 


Moleacroft. 


Pood. 


3 

1 

4 

5 

2 

N. 


W. 

At  the  trial,  before  Patteson,  J.,  at  the 
Spring  Assizes,  for  the  county  of  York,  a 
verdict  was  found  for  the  lessor  of  tJie 
plaintiff,  subject  to  a  case,  which  set  ont  the 
will  of  Edward  Ashley  (who  died  seised  in 
fee  of  the  property),  dated  the  13th  of 
August  1840,  and  the  material  parts  of 
which  were  set  out  in  the  plan.  "  I  give, 
devise  and  bequeath  all  that  my  messuage 
or  dwelling,  with  the  outbuildings,  garden 
or  orchard,  and  appurtenances  thereto  be- 
longing, formerly  occupied  by  Mrs.  Woin- 
wright  and  Mrs.  Thompson,  and  now  by 


Digitized  by 


Google 


TRINITY  TERM,  1847. 


357 


Hn.  Thompson,  sitnate  on  the  west  side 
of  the  town  of  Molescroft  aforesaid,  and  a 
dote  of  land  adjoining  being  the  close  at 
the  north  comer  of  the  town  of  Molescroft 
aforesaid,  and  opposite  the  pond,  and  con- 
tainiog  with  the  garden  and  orchard  S  acres 
5  perches,  more  or  less,  unto  and  to  the 
use  of  my  daughter,  Elizabeth  Ashley,  her 
htm  and  assigns  for  ever. . .  .And  in  case 
my  aaid  daughter,  Elizabeth  Ashley,  shall 
die  without  leaving  lawful  issue  as  afore- 
said, then  I  give  and  devise  my  said 
mearaage  or  dwelling-house,  with  the  out- 
bdldiDgs,  orchard,  garden  and  appurte- 
nances formerly  occupied  by  Mrs.  Wain- 
wright  and  Mrs.  Thompson,  and  the  close 
of  land  adjoining,  being  the  dose  at  the 
north  comer  of  the  town  of  Molescroft 
aforesaid,  opposite  the  pond,  and  contain- 
ing with  the  garden  and  orchard  8  acres 
5  perches,  more  or  less,  unto  Captain  Per- 
oral Brown,  of  Her  Majesty's  41st  Regi- 
ment, for  and  during  the  term  of  his  natural 
life,  and  from  and  after  his  decease  I  give 
and  devise  the  same  messuage  or  dwelling- 
hooae,  garden,  orchard,  outbuildings,  close, 
hereditaments,  and  premises  with  the  appur- 
tenances, unto  and  to  the  use  of  the  two 
ions  of  the  said  Percival  Brown,  by  my 
late  daughter  Frances,  his  late  wife,  their  re- 
spective heirs  and  assigns  for  ever,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants. 
Bnt  in  case  one  only  of  such  sons  shall  be 
living  at  the  decease  of  the  said  Percival 
Brown,  then  I  give  and  devise  the  en- 
tinty  of  the  whole  to  such  one  son,  his 
heirs  and  assigns  for  ever ;  bnt  in  case  the 
two  sons  of  ^e  said  Percival  Brown  shall 
h^pen  to  die  without  leaving  lawful  issue, 
or  if  the  said  Percival  Brown  and  his  two 
sons  shall  die  before  the  said  Elizabeth 
Ashley,  then  I  give  and  devise  the  said 
Bessnage  or  dwelling-house,  garden,  or- 
diaid,  close,  hereditaments  and  premises 
VBto  and  to  the  use  of  all  and  every  the 
citfld  and  children  as  well  sons  as  daughters 
of  the  said  Timothy  Renow,  by  my  said 
dai^ter  Sarah  Ann,  his  wife,  who  shall 
ihen  be  living,  their  respective  heirs  and 
asogns  for  ever,"  &c.  The  entire  property 
shewn  in  the  plan,  and  whereof  Nos.  2  and 

5  are  parcel,  was  purchased  by  the  testator 
ni  1814,  and  in  the  conveyance  to  him  was 
stated  to  contain  by  estimation   3  acres 

6  perches,  more  or  less.     In  1838,  Mrs. 


Thompson  and  Mrs.  Wainwright,  men- 
tioned in  the  will,  became  tenants  and 
entered  into  the  occupation  of  Nos.  1,  2, 
and  3,  and  so  continued  until  Mrs.  Thomp- 
son, mentioned  in  the  will,  succeeded  them, 
and  who  from  thence  continued  tenant  and 
in  occupation  of  the  premises  untU  the 
time  of  the  death  of  the  testator.  No.  2  was 
at  the  commencement  of  the  said  tenancy 
separated  from  No.  5  by  posts,  thorns  and 
rails,  but  before  the  date  of  the  will  they 
had  been  removed  by  Mr.  Ashley,  the  tes- 
tator, and  replaced  by  a  quick  hedge,  and 
from  the  time  of  the  separation  first  above- 
mendoned,  there  was  no  communication 
whatever  between  No.  5  and  No.  2,  and 
this  state  of  things  has  remained  to  the 
present  time.  Nos.  2  and  3  were  divided 
by  more  posts  and  rails  by  the  said  Mrs. 
Thompson  and  Mrs.  Wainwright,  an  open- 
ing as  a  means  of  communication  being 
kept  np  between  them,  but  the  division 
does  not  now  exist.  From  1836  to  the 
testator's  death  he  occupied  Nos.  4  and  5. 
No.  1  is  the  house  and  garden  ;  No.  4  is 
the  orchard,  and  there  never  were  any 
bofldings  in  Nos.  2,  3,  or  5.  By  a  codicil, 
dated  the  2nd  of  February  1841,  and  duly 
executed  and  attested,  the  testator  devised 
as  follows  : — "  I'his  is  a  codicil  to  the  last 
will  and  testament  of  me,  Edward  Ashley, 
of,  &c.,  which  said  will  bears  date  the 
13th  day  of  August,  a.d.  1840.  Whereas  I 
have  in  and  by  my  said  will  given  and 
devised  to  my  daughter,  Elizabeth  Ashley 
(amongst  other  hereditaments),  a  close  situ- 
ate at  Molescroft  aforesaid,  being  the  close 
W  the  north  comer  of  the  town  of  Moles- 
croft aforesaid,  and  opposite  the  pond,  and 
containing  with  the  garden  and  orchard 
adjoining  3  acres  5  perches  (and  now  in 
my  own  occupation),  now  I  do  hereby 
revoke  and  annul  the  said  devise  in  my 
said  will  of  the  said  close  to  my  said 
daughter  Elizabeth  Ashley,  and  I  do  de- 
clare the  same  to  be  void  and  of  none  effect 
whatever ;  and  I  do  hereby  give  and  devise 
the  same  close  with  the  appurtenances  unto 
and  to  the  use  of  my  daughter,  Sarah  Ann 
Renow  (the  lessor  of  the  plaintiff),  and  her 
assigns  for  and  during  the  term  of  her 
natural  life  (with  a  devise  over).  And  in 
all  other  respects  I  do  hereby  ratify  and 
confirm  my  said  will.  In  witness,"  &c. 
The  question  for  the  opinion  of  the  Court 
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was,  whether  the  parcels  2  and  S  in  the  plan, 
or  either  of  them,  passed  by  the  devise  in 
the  codicil. 

Corrie,  for  the  lessor  of  the  plaintiff. — 
The  lessor  of  the  plaintiff  is  entitled,  under 
the  devise  in  the  codicil,  of  "  the  close," 
which  the  testator  has  previously  therein  de- 
scribed as  containing,  "  with  the  garden  and 
orchard  adjoining,  3  acres  5  perches."  It 
is  to  be  observed,  that  in  this  description  of 
the  property,  the  testator  does  not  use  the 
word  "  appurtenances,"  though  he  had  done 
so  in  the  will.  If  he  had  said  that  the 
close,  with  the  garden  and  orchard  and 
appurtenances,  contained  3  acres  5  perches, 
the  plaintiff  would  have  had  a  greater 
difficulty  to  contend  with.  As  the  case 
stands,  the  defendant  must  contend  that 
the  closes  Nos.  2  and  3  passed  to  Mrs. 
Ashley  by  the  will,  under  the  word  "  appur- 
tenances,"  and  the  codicil  revoked  the  de- 
vise to  her,  as  respects  No.  5  only,  which 
is,  therefore,  all  that  the  lessor  of  the 
plaintiff  is  entitled  to;  but  the  Court  will 
not  hold  that  a  close  of  land  passes  as 
appurtenant  to  a  messuage  and  orchard— 
Buck  v.  Nurton  (1),  Beltisworth't  eaie{i), 
Blackhorn  v.  Edgley  (3),  Smithson  v. 
Cage  (4) ;  and  technical  words  will  be 
construed  in  their  proper  sense,  unless  the 
context  clearly  shews  a  contrary  intention 
on  the  part  of  the  testator.  The  words, 
"  now  in  my  own  occupation,"  in  the 
codicil,  may  be  taken  as  referring  to  the 
garden  and  orchard  only;  or  if  they  are 
extended  to  the  close,  still  their  incorrect 
description  will  not  invalidate  the  devise — 
Doe  d.  Smith  v.  Galloway  (5),  Doe  d. 
Beach  v.  the  Earl  of  Jersey  (6),  Goodtitle 
d.  Radford  v.  Southern  (7).  If  the  closes 
Nos.  2  and  3  passed  to  Mrs.  Ashley  at 
all  under  the  will,  which,  according  to  the 
quantity  of  acres  mentioned,  may  be  said 
to  have  been  the  case,  and  which  the  lessor 
of  the  plaintiff  need  not  dispute,  they 
passed  under  the  word  "close,"  and  not 
under  the  word  "  appurtenances,"  and  the 

(1)  1  Boa.  &  Pul.  53. 

(2)  2  Rep.  32. 

(3)  1  P.  Wms.  603. 

(4)  C'ro.  Jsc.  526. 

(J)  oa.iL  Ad.  43;  S.C.  2  Uw  J.  Rep.  (».s.) 
KB.  182. 

(6)  1  H.  &  Aid.  550. 

(7)  1  Man.  &  Selw.  299. 


"close"  is  devised  by  the  codidl  to  the 
lessor  of  the  plaintiff. 

Martin,  for  the  defendant. — The  rule  of 
construction  is  not  disputed.  The  real  ques- 
tion is,  what  passed  by  the  codicil? 

[WioHTMAN,  J. — You  admit  that  all  the 
premises  in  the  plan  passed  by  the  descrip- 
tion in  the  will.] 

That,  no  doubt,  creates  a  difficulty.  The 
authorities  are  all  collected  in  2  Sound.  400, 
(a,)  note  2.  When  the  word  "  close"  first 
occurs  in  the  codicil,  it  is  by  way  of  recital ; 
"  a  close"  must  mean  something  inclosed 
by  a  fence  or  hedge.  The  closes  2  and  3 
in  the  plan  appear  to  have  been  enjoyed 
together,  and  quite  distinct  from  No.  5, 
which  agrees  with  the  description  given  of 
the  close  in  the  codicil  that  was  also  in  the 
testator's  occupation — Doe  v.  Bell  (8). 

[Erls,  J. — If  the  close  was  not  included 
in  the  devise  it  would  not  pass,  for  nothing 
passes  but  by  the  codicil,  which  revokes  the 
clause  in  the  devise.] 

[Pattmon,  J. — It  would  be  manifestly 
contrary  to  the  intention  of  the  testator  to 
treat  the  will  as  if  he  meant  to  die  intestate 
as  to  any  part.] 

[WiGHTMAN,  J.— The  testator  seems  to 
have  considered  everything  as  a  close  which 
was  not  orchard  or  garden.] 

Corrie,  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  subse- 
quently (May  23,)  delivered  by— 

Lord  Denhan,  C.J. — In  this  case  tiie 
question  is,  whether  a  devise  of  a  dtwe 
described  to  be  situate  at  the  north  comer 
of  the  town  of  Molescroft,  and  opposite  the 
pond,  and  now  in  the  occupation  of  the 
testator,  will  pass  not  only  a  close  which 
fulfils  the  above  description  exactly,  but  also 
two  other  closes,  not  situate  at  the  north 
comer  of  Molescroft,  nor  opposite  the  pond, 
nor  in  the  occupation  of  the  testator,  bcicaase 
he  has  added  in  the  devise,  as  a  further 
matter  of  description,  that  the  said  close, 
with  the  garden  and  orchard  adjoining', 
contains  3  acres  and  5  perches,  and  the  three 
closes,  with  the  garden  and  orchard,  contain 
nearly  3  acres  and  5  perches,  and  the  whole 
formed  one  purchase  by  the  testator.  It  is 
suggested  that  the  three  closes  were  con- 

(8)  8  Term  R«p.  579. 
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adered  by  the  testator  as  one;  but  there  is 
go  evidence  to  sostain  that  snggestion :  and 
the  £u:t  that  the  testator  substituted  for  the 
more  temporary  separation  by  posts  and  rails 
a  permanent  separation  by  a  live  hedge 
leads  to  a  contrary  conclusion.  Even  if  in 
one  part  of  the  description  general  words 
vne  found,  leaving  it  doubtfiil  whether  the 
three  closes  were  included,  and  in  another 
part  there  were  words  perfectly  dear,  which 
ezetnded  two  of  them,  we  think  that  we 
on^t  not  to  reject  the  clear  words,  and 
give  a  meaning  to  those  which  are  doubtful 
iaeoosistent  with  those  that  are  clear.  Now, 
the  description  by  the  testator's  occupation 
i*  dear;  the  description  by  quantity  is 
oncertain  in  its  nature,  and  uncertain  in 
diat  the  additional  quantity  of  land  required 
to  latisfy  this  psut  of  the  description  may 
be  connected  either  with  the  garden  and 
OKhard  or  with  the  close;  and  we  have 
therefore  come  to  the  condnsion  that  the 
three  doses  did  not  pass,  and  that  our 
judgment  ought  to  be  for  the  defendant. 

Judgment  for  the  defendant. 


BiJL  Cotwr.") 

1847.      V 

May  1,  24.3 


JOEL  e.   DICKER. 


Warrant  of  Attorney — Attestation — No- 
mnation  of  Attorney  by  Defendant — Irre- 
Jtlarity. 

Wkere  the  defendant  requested  the  plain- 
tiff's attorney  to  name  an  attorney  to  act  for 
Aw  i»  witnessing  the  execution  of  a  warrant 
^attorney,  which  he  accordingly  did,  and  the 
i^endant  adapted  the  person  so  named,  who 
*•**  «  str€tnger  to  him  and  to  his  affairs, — 
HM,  that  Ms  was  a  sufficient  nomination  wn- 
(ia-  tie  1  4>  2  Fict.  e,  110.  s.  9,  the  defendant 
ioitg  expressly  named  the  attorney,  and  it 
icM7  his  own  fault  that  the  attorney  did  not 
iasw  the  state  of  his  affairs. 

Semble — That  where  collateral  securities 
^e  not  mentioned  in  a  defeazanee  to  a  war- 
nnt  of  attorney,  written  on  the  warratU, 
ftrsuant  to  the  rule,  Michaelmas  term,  42 
Oto.  3,  the  irregularity  is  not  one  for  which 
t^  Court  will  set  aside  the  instrument. 

The  defendant  in  this  case  applied  to  the 
plaintiff,  who  was  a  jeweller  in  London,  to 


discount  a  bill  of  exchange  for  1,0002.  The 
plaintiff  persuaded  the  defendant  to  pur- 
chase jewellery  to  thg  amount  of  255 J.  1 5«. 
and  to  give  him  three  acceptances,  one  pay- 
able at  four  months,  and  the  other  two  at 
six  months,  after  date.  It  appeared  on  the 
plaintiff's  affidavit  that  on  the  24th  of 
August  1846  (the  first  bill  having  become 
due),  the  defendant  stood  indebted  to  the 
plaintiff  on  the  overdue  bill  and  other  ac- 
counts, and  that  the  plaintiff  was  then 
applied  to  on  his  behalf  by  one  Rishworth, 
who  urged  him  to  advance  the  defendant  a 
large  sura,  amounting,  with  the  monies  due 
or  to  become  due,  to  400{.,  for  which  the 
defendant  was  to  give  firesh  bills,  and  also 
his  warrant  of  attorney  ;  and  this  he  con- 
sented to  do.  On  die  25th  the  defen- 
dant called,  and  pressing  him  to  consent  to 
the  advance  (though  it  would  seem  be  had 
already  consented  to  make  it),  agreed  that 
the  warrant  should  be  made  payable  in 
three  months,  without  reference  to  the  time 
the  bills  would  have  to  run,  and  that  the 
money  secured  on  it  should  be  paid  whether 
the  bills  were  due  and  payable  or  not,  and 
whether  in  the  plaintiff's  possession  at  the 
time  or  not ;  and  that  the  bills  should  be 
made  payable  at  three,  four,  and  six  months. 
By  the  desire  of  the  plaintiff,  as  the  affi- 
davit further  stated,  the  defendant  went 
to  Mr.  Dyte,  the  plaintiff's  attorney,  to 
give  him  instructions  for  preparing  the  war- 
rant ;  and  Mr.  Dyte  swore  in  his  afiidavit 
that  upon  his  putting  some  questions  to 
him,  the  defendant  stated  that  there  had 
been  bill  transactions  between  the  plaintiff 
and  himself,  but  it  was  unnecessary  to  men- 
tion them  in  the  warrant,  for  that  the  sum 
of  4002.  was  the  agreed  balance  on  a  settle- 
ment of  all  accounts  to  that  day.  Mr.  Dyte 
stated  that  he  then  told  the  defendant  he 
must  be  prepared  with  a  solicitor  to  act  on 
his  behalf  at  the  execution ;  to  which  the 
defendant  answered,  that  he  was  aware  of 
the  necessity,  but  as  he  did  not  wish  his 
own  solidtor  to  be  cognizant  of  the  trans- 
action, he  would  procure  a  solicitor  in  the 
neighbourhood  on  coming  to  Mr.  Dyte'so£Boe 
to  execute  the  warrant.  The  warrant  was 
prepared  according  to  the  above  instructions, 
and  nothing  was  said  in  the  defeazanee  of 
the  bills,  nor  was  any  provision  made  for 
their  being  given  up  on  satisfaction  of  the 
warrant  of  attorney.     On  the  following  day 
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(tfae  26th)  the  defendant  came  to  the  office 
with  Rishworth,  but  without  any  attorney, 
and  requested  Dyte  to  send  for  one ;  and 
he  accordingly  sent  for  a  Mr.  Burgess,  who 
was  an  entire  stranger  to  the  defendant,  and 
appeared  to  have  been  equally  a  stranger  to 
the  transactions  between  the  plaintiff  and 
the  defendant.  Burgess's  affidavit  stated 
that  the  defendant  told  him  he  had  sent  for 
him,  as  his  attorney,  to  attest  the  execution 
of  a  warrant  of  attorney,  which  he  pointed 
to  as  lying  on  the  table ;  that  he  sat  down 
and  read  it,  and  desired  the  defendant  to 
write  his  nomination  as  his  attorney  in  the 
blank  left  for  that  purpose  in  the  body,  but 
the  defendant  begged  him,  as  he  sat  at  the 
table  with  a  pen  in  his  hand,  to  do  it ;  that 
he  was  proceeding  to  explain  the  instru- 
ment to  him,  when  he  was  interrupted  by 
the  defendant  with  an  assurance  that  he 
was  perfectly  aware  of  its  nature  and  mean- 
ing; that,  however,  he  persisted  in  doing 
so  minutely,  and  at  the  close  was  assured 
by  the  defendant  that  he  perfectly  under- 
stood it,  and  that  it  was  quite  correct ;  on 
which  the  execution  proceeded  at  once. 
The  defendant  then  paid  him  a  guinea,  and 
he  left  the  room(l). 

Judgment  having  been  subsequently  sign- 
ed on  the  warrant  of  attorney, — 

Carrie  obtained  a  rule  nisi,  calling  on 
the  plaintiff  to  shew  cause  why  the  warrant 
of  attorney  should  not  be  cancelled,  and 
why  the  judgment  thereon  and  all  the  sub- 
sequent proceedings  should  not  be  set  aside, 
with  costs. 

Petersdorff  (1st  of  May  1847)  shewed 
cause. — The  grounds  on  which  this  rule 
was  obtained  are,  first,  that  the  bills  should 
have  been  delivered  up  before  judgment 
was  signed  on  the  warrant;  second,  that 
the  defeazance  does  not  refer  to  the  col- 
lateral securities ;  and,  third,  that  the  attor- 
ney was  not  properly  appointed.  The 
principal  point  relied  on  is  that  which  re- 
lates to  the  appointment  of  the  attorney. 
The  defendant,  not  wishing  to  let  his  own 
attorney  know  of  the  transaction,  Dyte 
suggested  Burgess  to  him,  after  the  defen- 
dant had  requested  him  to  send  for  a  so- 
licitor to  witness  the  execution  on  his 
behalf.  Burgess  having  been  sent  for,  ex- 
plained the  warrant  of  attorney  to  the  de- 

(1)  TbU  •UtemeDt  of  the  facts  ia  taken  from 
the  jad^eot  of  Mr.  Justice  Coleridge. 


fendant ;  and  there  does  not  seem  to  have 
been  any  connexion  between  Bui^ess  and 
Dyte.  The  cases  shew  that  the  suggestion 
of  an  attorney  does  not  vitiate  the  attesta- 
tion when  it  is  made  at  the  defendant's 
own  request,  and  the  person  named  is 
adopted  by  him— Tayfor  v.  NiehoU{i).  The 
case  of  Pease  v.  WeUs  (3),  in  which  all  the 
authorities  were  collected,  was  very  similar 
to  the  present  case.  There,  although  the 
plaintiff's  attorney  mentioned  the  name  of 
an  attorney  to  the  defendant,  and  the  plain- 
tiff paid  him  for  his  attendance,  the  attesta- 
tion was  held  good.  Next,  it  is  said,  that 
the  defeazance  should  have  referred  to  the 
bills  of  exchange.  By  the  rule  of  Mich.,  43 
Geo.  3.  Q.B.  and  C.P.,  and  rule  Mich. 
43  Geo.  3.  Exch.,  when  a  warrant  of  attor- 
ney is  subject  to  a  defeazance,  the  attorney 
is  required  to  cause  it  to  be  written  on  tl^ 
same  paper  or  parchment  with  the  warrant, 
or  a  memorandum  in  writing  to  be  made 
on  the  warrant,  containing  the  substance 
and  effect  of  the  defeazance.  The  statutes 
3  Geo.  4.  c.  89.  and  1  &  2  Vict.  c.  110. 
8.  CO.  make  warrants  of  attorney  on  which 
the  defeazance  is  not  written,  void  as 
against  the  assignees  of  a  bankrupt  or  of  an 
insolvent,  but  not  as  between  the  parties 
themselves.  The  true  interpretation  of  the 
rule  of  court  is  this,  that  if  no  defeazance  is 
written  on  the  warrant,  or  one  which  omits 
the  mention  of  collateral  securities,  the 
warrant  is  not  void,  but  the  attorney  is 
subject  to  the  animadversion  of  the  Court — 
Shaw  V.  Evans  (/I),  Partridge  v.  Fra*er(5), 
Sansom  v.  Goode\&). 

Carrie,  in  support  of  the  rule. — A  war- 
rant of  attorney  for  4001.  and  bilk  for  6001. 
have  been  given  upon  an  insufficient  con- 
sideration. This,  therefore,  is  one  of  the 
cases  contemplated  by  the  statute  (1  &  2 
Vict.  c.  1 10.  s.  9.),  which  requires,  at  the 
execution  of  a  warrant  of  attorney,  the  pre- 
sence of  an  attorney  expressly  named  by 
the  person  giving  the  warrant.  Bui|;ess's 
affidavit  sufficiently  shews  that  a  message 
must  have  been  sent  to  him  concerning  ^ 
transaction   before  the  defendant  went  to 

(2)  6  Mee.  &  Wels.  91 ;  a.  o.  9  Uw  J.  Rep.  {va.) 
Exch.  78. 

(3)  8Dowl.P.C.62e. 

(4)  14  East,  576. 

(5)  7  Taunt.  307. 

(6)  2  B.  &  Aid.  568. 
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Dyte's  office.  The  case  of  Barnes  v.  Pendrey 
(7)  is  on  all  fours  with  the  present.  There  the 
defendant  not  being  acqaunted  with  an 
attorney,  the  plaintiff's  attorney  sent  for 
one  to  act  for  him  in  witnessing  a  eog- 
mmt ;  and  the  Conrt  held  that  this  was  a 
anfficient  objection  to  the  validity  of  the 
iostmnient.  The  mischief  intended  to  be 
avoided  by  the  statute  actually  occurred 
here.  A  person  acted  as  attorney  for  the 
defendant  who  was  unacquainted  with  his 
a&irs,  and  who  seems  not  even  to  have 
known  of  the  existence  of  the  bills  of  ex< 
dange.  From  the  case  of  Oripper  v. 
BritUm(9),  it  appears  that  if  an  attorney 
has  not  been  expressly  named  according  to 
the  provision  of  the  statute,  the  defendant 
himself  cannot  waive  the  objection.  As  to 
tiie  next  point,  that  which  relates  to  the 
defeazance, — it  is  not  contended  that  the 
warrant  is  absolutely  void,  but  that  the  de- 
feasance  should  have  shewn  the  collateral 
ttenrities ;  and  the  omission  to  do  so  b, 
according  to  the  language  of  Mansfield, 
CJ.,  in  Morell  v.  Dubott  (9),  "  a  clear 
sod  groas  inegolaiity."  And,  as  it  is  so, 
the  Conit,  exercising  its  general  jurisdiction 
over  sudi  secoiities,  can  set  the  instrument 


Cur.  adv.  vult. 

CoLBRiDOB,  J.  (24th  May)  gave  judg- 
ment— After  stating  the  facts  as  above 
detailed,  his  Lordship  proceeded : — I  am 
dearly  of  opinion  that  the  requisitions  of  the 
statnte,  so  far  as  regards  the  nomination  of 
the  attorney,  have  been  complied  with.     In 
the  nomber  of  cases  which  have  been  decided 
OB  tUs  point,  the  Courts  have  been  pressed 
v^  a  desire  on  the  one  hand  to  give  the 
statute  a  strict    construction  in  order  to 
iasnie  to  die  defendant  all  the  protection 
whicli  it  was  the  intention  of  the  legislature 
to  a£ford  him,  and  on  the  other  not  to  be  so 
extreme  and  literal  as  to  assist  in  commit- 
tiag  frauds  on  plaintiffs,  which,  by  means 
of  objections  on  the  statute,  are  too  oflien 
itftentpted.     It  is  not  to  be  wondered  at, 
tkerefine,  that  the  decisions  are  not  strictly 
wulonn :    but  numerous  authorities,   and 
tkoae  the  later,  and  the  reason  of  the  thing, 

(7)  7  DowL  P.C.  7«. 

(S)  «  Mm.  &  W«h.  807 ;  i.e.  9  Uw  J.  Rpp. 
r&a.)  Eseli.324. 
(9)  S  Taunt  235. 

hbw  ssaist,  xvi.-ae. 


shew  that  neither  of  the  only  two  objections 
that  can  be  made  in  this  case  ought  to  pre- 
vail. First,  the  attorney,  it  is  said,  was  a 
stranger  to  the  defendant,  suggested  to  him 
by  the  plaintiff's  attorney — suggested  alone, 
so  that  the  defendant  had  no  opportunity  of 
selecting,  and  exercising  a  free  choice.  The 
statute  only  requires  that  he  should  be 
"expressly  named."  The  same  circum- 
stances existed  in  Taylor  v.  NichoU,  Hall 
V.  Date  (10),  and  Pease  v.  WeUs;  and  in 
the  second  of  these  cases  my  late  Brother 
Williams  laid  down  the  rule,  as  it  seems  to 
me  correctly  and  clearly  (as  his  manner 
was),  "  that  if  an  attorney  is  presented  by 
the  plaintiff's  attorney  to  the  defendant,  and 
he  freely  chooses  him  for  the  specified 
purpose  of  advising  him  with  respect  to  the 
warrant  of  attorney,  that  amounts  to  a  no- 
mination of  an  attorney  by  him  within  the 
provisions  of  the  statute."  It  is  true  that 
in  one  of  those  cases  the  defendant  went  to 
the  attorney's  office ;  in  another,  that  he  and 
the  attorney  entered  into  a  private  room :  and 
these  facts  shew  that  a  fuller  and  more  confi- 
dential communication  might  in  those  cases 
have  taken  place,  than  did,  in  fact,  take 
place  in  the  present.  But  these  things 
come  after  the  nomination,  as  to  which 
the  only  question  is, — Had  the  defendant  an 
opportunity  of  exercising  a  free  choice,  and 
did  he,  in  fact,  do  so  ?  It  appears  to  me 
that  he  was  a  free  agent,  and  freely  adopted 
the  suggestion  made  to  him,  and  made  to 
him  at  his  own  request.  Had  he  so  pleased 
he  might  have  brought  his  own  family  so-  i 
licitor.  For  his  own  convenience  he  does 
not  do  that,  and  he  must  not  turn  a  diffi- 
culty or  disadvantage  of  bis  own  creation 
into  an  occasion  of  fraud  on  the  plaintiff. 
Secondly,  it  is  urged,  that  Burgess  being  a 
stranger,  was  not  able  to  give,  nor  did  he  in 
fact  give,  to  the  defendant  the  protection 
which  the  statute  intended  to  secure — and 
this  is  true.  According  to  the  statement, 
the  bargain  which  the  defendant  had  proposed 
to  enter  into  was  a  most  improvident  one 
— one  which  an  attorney,  knowing  it,  would 
have  been  bound  to  advise  him  from  com- 
pleting. But  it  was  the  defendant's  own 
fault  that  Burgess  was  ignorant  of  these 
circumstances.  There  is  no  doubt  that  at 
the  time  of  execution  he  was  desirous  of 

( 10)  8  Dowl.  P.C.  599. 
3A 
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securing  the  advance  of  money,  and  not 
willing  to  raise  delay  or  difficulty ;  and  he 
cannot  now  complain  that  his  interests  wei« 
not  protected,  if  he  withheld  from  his  ad- 
viser  the  necessary  information.  I  think, 
therefore,  that  the  objections  founded  upon 
the  statute  &il ;  but  the  transactions  alto- 
gether appear  to  me  open  to  so  much  sus- 
picion, capable,  however,  it  may  be,  of 
complete  explanation,  that  it  is  fit  they 
should  be  inquired  into.  Let  it,  therefore, 
be  referred  to  the  Master,  to  ascertain  what 
is  due  to  the  plaintiff;  and  upon  the  pay- 
ment of  that  sum,  and  the  costs  of  the 
proceedings,  let  the  bills  of  exchange  be 
delivered  up  to  the  defendant,  and  satisfao* 
tion  be  entered  on  the  judgment  —  the 
warrant  of  attorney  and  the  judgment,  in 
the  mean  time,  to  stand  as  security,  and  the 
proceedings  to  be  stayed ;  and  let  the  costs 
of  this  rule  be  in  the  discretion  of  the 
Master. 

iiitfe  aeeordingUf. 


Court.  "J 

S47.        > 

7,  24.  3 


THOMAS  e.  FKHTON. 


Bail  Court. 

1847. 
May 

Bill  of  Exchange — Stamp — Accommoda- 
tion— Notice  of  Dishonour,  Excuse  for  Want 
of. 

A  party  patfing  an  accommodation  biU, 
after  maturity,  on  behalf  of  the  acceptor, 
may  bring  an  action  against  the  drawer, 
teUhout  having  the  bill  re-stamped. 

A  bill  having  been  accepted  for  the  pur- 
pose of  taking  up  other  bills  accepted  by  the 
same  party,  for  the  aceommodaiion  of  the 
drawer,  was  held  to  be  properly  described 
as  having  been  accepted  for  the  "  accommo- 
dation" of  the  drawer. 

Where  want  of  notice  of  dishonour  of  a 
bill,  in  an  action  against  the  drawer,  was 
excused  in  the  declaration  by  an  allegation 
that  the  bill  was  accepted  for  the  accommo- 
dation of  the  drawer,  that  he  had  no  assets 
in  the  hands  of  the  drawee,  and  that  he  sus- 
tained no  damage  by  the  want  of  notice, — 
Held,  that  the  excuse  was  suf^ient,  and  that 
it  was  not  necessary  to  slate  thai  the  defen- 
dant had  no  reasonable  expectation  of  assets 
in  the  hands  of  the  drawer  at  the  maturity 
of  the  bill. 


Assumpsit  on  a  bill  of  exdiange.  Tha 
declaration  stated  that  the  defendant,  oB  the 
29th  of  May  1846,  drew  his  bill  (at  151. 
on  Charles  Fenton  the  elder,  payable  three 
months  after  date;  that  C.  Fenton  the 
elder  accepted,  and  that  the  defendant 
indorsed  to  the  plaintiff;  that  the  bill  was 
not  paid,  although  duly  presented ;  that  it 
was  accepted  for  the  defendant's  accommo- 
dation, and  not  otherwise.  It  farther  avened 
that,  at  the  time  of  making  and  accepting 
the  said  bill,  and  from  thence  until  and  at 
the  time  when  the  same  was  so  pfeaented 
for  payment,  the  said  C.  Fenton  the  dder 
had  not  any  effects  of  the  defendant,  noi 
had  he  received  any  consideration  fax  the 
acceptance  or  the  payment  of  the  said  lull, 
nor  had  the  defenduit  sustained  any  damage 
by  reason  of  his  not  having  had  notice  of 
the  non-payment  thereof. 

Pleas — First,  denial  of  the  making  of  the 
bill;  second,  denial  of  the  indorsBimeat; 
third,  denial  of  the  presentment;  fourth, 
that  the  bill  was  not  accepted  for  the  defen- 
dant's accommodation,  and  that  at  die  time 
when  it  was  drawn,  C.  Fenton  the  elder 
had  effects  of  the  defendant  to  the  amount 
of  the  bill ;  fifth,  payment  to  a  holder  sAsr 
the  bill  became  due,  but  before  the  plaintiff 
was  the  holder.  The  cause  was  tried, 
before  the  under-sheriff  of  Middlesex,  on 
the  nth  of  February  1847.  It  appeared 
on  the  trial,  that  the  bill  in  question,  with 
another  of  the  same  amount,  were  drawn 
by  the  defendant  on  his  father,  for  his  the 
'defendant's  accommodation,  and  aee^>ted 
by  his  father,  in  order  that  the  defendant 
might  get  them  discounted,  and  with  the 
proceeds  take  up  a  former  accommodatioo 
bill  for  30/.,  drawn  wad  accepted  by  the 
same  persons.  C.  Fenton  this  elder  re- 
ceived no  money  for  any  of  the  billa,  nor 
did  he  owe  the  defendant  any  money  at  the 
time  when  he  accepted  the  bills.  The  bill 
on  which  this  action  was  brought  having 
got  into  the  hands  of  a  person  named  Claike, 
he  brought  an  action  against  the  aoo^tor, 
and  Thomas,  the  plaintiff  in  this  aetsoa, 
paid  the  debt  and  costs  to  Clarke,  ont  of 
kindness  to  the  acceptor,  but  without  Ub 
authority,  and  obtained  possession  of  tke 
bill.  The  defendant's  counsel  claimed  a 
nonsuit,  on  the  following  grounds : — flnt, 
that  the  bill  having  been  paid  after  it  be- 
came due,  could  not  be  re-issued  witlKNtt  a 
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Cmh  itamp ;  second,  that  the  evidence  did 
aot  prove  diat  the  bill  bad  been  accepted 
bi  tlw  drawer's  accommodation,  but  for  the 
parpose  of  taking  up  another  bill;  and, 
third,  that  the  excuse  alleged,  for  want  of 
Dotiee  to  the  drawer,  of  the  non-payment  of 
the  Ull,  was  not  sufficient,  because  it  did 
not  contain  an  allegation  that  the  drawer 
hsd  not,  at  the  time  when  he  drew  the  bill, 
ressonable  grormds  for  expecting  that  the 
seceptor  would  have  assets  of  his  in  his 
haads  when  the  bill  fell  due. 

A  ve>diet  was  given  for  the  plaintiff, 
kave  bdng  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Pearmm  obtained  a  rule  niti,  for  setting 
ande  the  verdict,  and  for  a  new  trial,  or 
&r  a  nonsuit,  or  to  arrest  the  judgment. 

fV.  R.  CoU  (May  7,)  ^ewed  cause. — 
The  objection  that  the  bill,  having  been 
kdorsed  to  the  plaintiff  after  payment  to 
the  holder,  should  be  re-stamped,  cannot 
be  supported.     A  bill  continues  negotiable 
without  a-  fresh  stamp  till  it  has  been  paid 
by  the  acceptor;   and  the  drawer  of  an 
aeeommodation  bill  is  in  the  same  position 
as  the  acceptor  of  a  bill  for  value — Lazarus 
r.  Come,  per  Lord  Denman  (1).   As  to  the 
second  pcnnt,  which  is,  that  thu  cannot  be 
esllcd  an  aocommodation  bill,  because  it 
was  given  tot  the  purpose  of  taking  up 
another  aocommodation  bill,  surely,  if  the 
evidence  shews  that  it  was  given  in  substi- 
tution for  another  accommodation  bill,  it 
dees  not  become  less  an  accommodation 
biU  for  that  reason.     Then  it  is  said,  in  the 
last  place,  that  the  dedaration  ought  to  have 
contained  an  averment  that  the  defendant 
bad  not  at  the  time  of  making  the  bill  any 
reason  to  expect  that  the  bill  would  be  paid 
by  the   acceptor.     The  declaration   states 
cooBgh  to  n^ative  all  that  is  required  to  be 
negatived.     Fitzgerald  v.  William*  (2)  and 
Terry  v.  Parker  (3)  may  be  cited  on  the 
adur  ode,  aa  in  those  cases  an  averment 
■S|[aiiiiiim    ^^  expectation  of  assets  was 
■Mrtediatliededaration.  But  no  notice  was 
Mta^  of  that  point  in  the  judgments.    There 
iiiB  this  caae  an  allegation  that  the  defendant 


(I)  S  Q.B.  Bep.  Md ;  s.  0. 11  Law  J.  Rap.  (ii.s.) 
a)  e  Biag.  N.C.  68 ;  i.  o.  9  Law  J.  Rep.  (n.s.) 
(n  8*  Ad.  ft  EL  902 ;  c  o.  6  Law  J.  Rep.  (n.s.) 

uiaw. 


sustained  no  damage  from  the  want  of  no- 
tice, and  that  is  sufficient.  At  all  events,  it 
is  good  after  verdict,  even  if  it  might  have 
been  specially  demurred  to.  In  Kemble  v. 
MilU{A),  Tindal,  C.J.  says,  "  In  declaring 
upon  Uie  banker's  cheque,  the  plaintiff  has 
stated  those  circumstances  which  he  thinks 
sufficient  to  excuse  him  for  not  giving  notice 
to  the  defendant  of  the  refusal  of  the  bankers 
to  honour  his  cheque.  To  this  count  there 
is  a  general  demurrer  only.  It  is  urged 
that  the  allegations  in  the  declaration  were 
not  sufficient  to  excuse  the  want  of  notice, 
since,  notwithstanding  what  is  there  stated, 
the  plaintiff  may  have  had  a  just  and  rea- 
sonable expectation  of  assets  coming  to  the 
hands  of  the  bankers  before  ihe  cheque  was 
presented  for  payment;  but  upon  general 
demurrer,  it  is  sufficient  if  we  see  that  the 
plaintiff  has  excused  himself  upon  the  broad 
ground  that  the  defendant  had  no  assets  in 
the  banker's  hands ;  that  is  the  ground  on 
which  the  early  cases  were  decided :  and  if 
the  defendant  wished  to  object  to  the  form 
of  the  declaration,  he  should  have  demurred 
specially."  This  judgment  is  precisely  in 
point  in  the  present  case. 

Pearton,  in  support  of  the  rule.— Ac- 
cording to  the  provisions  of  the  Stamp  Act, 
55  Oeo.  3.  c  184,  the  bill,  on  being  paid, 
oould  not  be  re-issued  without  a  fresh 
stamp — Bartrum  v.  Caddy  (5).  There  was 
no  evidence  that  this  bill  was  an  accommo- 
dation biU.  It  was  accepted  for  the  pur- 
pose of  takmg  up  another  bill,  on  which 
the  acceptor  was  liable.  If  the  first  bill 
had  continued  in  the  hands  of  a  third  party 
the  acceptor  would  hare  been  liable  to  pay 
it.  In  David  v.  Preeee  (6),  where  a  note 
was  pleaded  by  way  of  satisfaction  of  the 
note  declared  on,  and  it  appeared  that  it 
had  been  given  in  respect  of  on  interme- 
diate note,  the  evidence  was  held  insuffi- 
cient to  support  the  plea.  Lastly,  as  to  the 
necessity  of  negativing  the  expectation  of 
assets.  Several  cases  have  decided  that 
such  an  averment  is  necessary,  in  order  to 
make  a  good  excuse  for  the  absence  of 
notice.  In Legge V.Thorpe (1),LotdEU.eia- 

(4)  I  M.  &  Or.  767. 

(5)  9  Ad.  &  El.  27S ;  s.  o.  8  Law  J.  R«p.  (m.s.). 
Q.B.  31. 

(6)  5  Q.B.  Rep.  440;  s.c.  13  Law  J.  Rep.  (m.s.) 
Q.B.  88. 

(7)  12  Esat,  175. 
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borough  says,  "  I  do  not  mean  to  say  that 
actual  value  in  the  hands  of  the  drawee,  at 
the  time  of  drawing,  is  essentially  necessary 
to  entitle  the  drawer  to  notice  in  case  of 
dishonour;  for  circumstances  may  exist 
which  would  give  a  drawer  good  ground  to 
consider  that  he  had  a  right  to  draw  a  bill 
upon  his  correspondent."  Best,  C.J.,  in  the 
case  of  Spooner  v.  Gardiner  (8),  gives  the 
reason  for  dispensing  with  notice  of  dis- 
honour  in  certain  cases.  "  The  principle," 
he  says,  "  upon  which  notice  is  dispensed 
with,  is,  that  a  fraud  has  been  committed  in 
drawing  on  a  person  with  whom  the  drawer 
hod  no  effects,  and  on  whom  he  had  no  right 
to  draw."  No  such  fraud  appeare  here. 
The  case  of  Ketnble  v.  Mills  was  the 
case  of  a  cheque  drown  upon  a  banker 
having  no  assets,  which  is  an  indictable 
offence.  There  is  no  fraud  in  giving  an 
acceptance  for  accommodation.  In  Norton 
V.  Pickering  (9)  a  drawer  of  an  accommo- 
tion  bill  was  held  entitled  to  notice. 

CoLERiooE,  J. — It  may  be  fitting  to  con- 
sider the  last  point,  as  it  is  one  of  general 
importance ;  but,  as  to  the  first  two  points, 
there  is  no  ground  for  making  the  rule  ab- 
solute. The  plaintiff,  a  stranger  to  the  bill, 
takes  it  up  on  an  action  being  brought 
against  the  acceptor,  and  then  sues  the 
drawer.  I  do  not  see  why  that  could  not 
be  done  without  a  fresh  stamp.  There 
was  no  re-issue  of  the  bill.  In  the  case  of 
an  accommodation  bill,  the  drawer  stands  in 
the  same  position  as  an  acceptor ;  and  to 
make  a  fresh  stamp  necessary,  there  must 
be  a  payment  by  the  ^rty  ultimately  liable. 
As  to  the  second  point,  I  think  that  this 
is  not  the  less  an  accommodation  bill  be- 
cause it  was  given  in  respect  of  another.  I 
shall  take  time  to  conuder  as  to  the  third 
point. 

Cur.  adv.  vult, 

Coleridge,  J.  (May  24). — This  was  a 
rule  to  arrest  the  judgment  after  verdict,  for 
a  defect  in  the  declaration.  In  an  action 
against  the  drawer  of  a  bill  of  exchange, 
want  of  notice  is  excused  by  an  allegation 
that  there  were  no  effects  in  the  hands  of 
4he  drawera  at  the  maturity  of  the  bill,  that 

(8)  Uy.  &  Moo.  84. 

(9)  8  B.  at  C.  CIO ;  s.  c.  7  Law  J.  Rep.  K.B.  85. 


it  was  an  accommodation  acceptance,  and 
that  the  drawer  has  sustained  no  damage 
by  want  of  notice ;  and  the  question  is, 
whether  this  allegation  is  sufficient  without 
going  on  to  deny  that  the  drawer  had  any 
reasonable  expectation,  when  he  drew,  <mc 
during  the  currency  of  the  bill,  that  there 
would  be  assets  of  his  at  the  time  of  ita 
maturity  in  the  hands  of  the  drawee.  The 
question  must  be  considered  as  on  general 
demurrer ;  and,  so  considered,  it  seems  to 
me  that  the  declaration  is  sufficient.  It  is 
alleged  that  the  drawer  has  sustained  no 
damage  by  want  of  notice ;  and  that,  to  use 
the  language  of  Tindal,  C.J.,  in  Kemble  v. 
Mills,  "  goes  to  the  whole  ground  of  de- 
fence, or  want  of  notice."  The  reasonable 
expectaUon  of  assets  entitles  to  notice  only 
on  the  ground  that  the  drawer  is  under  such 
circumstances  that  he  may  be  danmified  by 
the  want  of  it.  To  allege,  therefore,  Uu^ 
he  has  sustained  no  damage,  removes  the 
ground  on  which  notice  is  necessary.  It 
may  also  be  argued  that  the  plaintiff  is  not 
bound  in  the  first  instance  to  allege  that 
which  cannot  be  within  his  knowledge,  and 
that  such  a  fact  should  properly  come  by 
way  of  plea.  The  case  above  cited  is  a 
direct  authority,  unless  there  is  a  distinctioa 
between  a  bill  and  a  banker's  cheque.  No 
distinction  seems  to  have  been  made  ia  the 
argument  or  in  the  judgment ;  nor  does  it 
seem  to  me  that,  as  to  this  point,  any  exists. 
The  rule,  therefore,  will  be  discharged. 
Rule  discharged. 


COOPEa  AND  OTHEBS  V. 
NOETON  AND  OTHEBS. 


Bail  Coubt.  x 

1847.      ( 

May  28;    i 

June  7.    J 

Warrant  of  Attorney —  Waiver  of  Set,  Fa. 
•—Death  of  a  Plaintiff — Suggestion. 

An  agreement  to  waive  a  scire  facias  to 
revive  a  judgment  upon  a  warrant  of  aUor- 
ney,  entered  into  after  judgment  has  been 
signed  upon  the  warrant,  it  valid,  although 
not  executed  with  the  formaUiies  rendered 
necessary  for  the  execution  of  warrant*  of 
attorney  by  the  9  c^  10  Vict.  c.  110.  s.  9. 
.  Where  one  of  several  plaintiffs  dies,  and 
execution  is  issued  in  the  names  of  the  sur~ 
vivors,  the  absence  of  a  suggestion  on  the 
record  is   not  an  irregularity   which  will 
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entitle  a  defendant  to  be  JUtcharged  out  of 
autoAf. 

The  defendants,  William  Yates  Norton 
tnd  Benjamin  Norton,  being  indebted  to 
the  plaindfiv,  Charies  Cooper,  John  Henry 
Cooper,  and  Thomas  Pardoe  Pnrton,  on  a 
banking  account,  executed  a  warrant  of 
attorney  on  die  15th  of  August  1836,  as  a 
security  to  the  plaintififs.  On  the  6th  of 
October  1836,  judgment  was  entered  upon 
dw  wanant.  On  the  8rd  of  September 
1840,  the  defendants  executed  a  deed  of 
mortgage  of  certain  premise  to  the  phtin- 
ti&  to  secure  the  sam  of  11,500/.  The 
deed  contained  a  stipulation  that  the  plain- 
tifEi  should  have  power  to  issue  execution 
npon  the  warrant  of  attorney  without  reviv- 
iag  the  judgment  by  sdre  fadat,  though 
enteied  up  for  more  than  a  year.  The  deed 
was  executed  in  the  usual  way,  and  was  not 
attested  with  the  formalities  required  by 
the  1  &  2  Vict.  c.  110.  8.  9.  for  warrants  of 
attotney,  no  attorney  being  present  at  the 
execution,  except  the  attorney  of  the 
plaintifis.  The  plaintiff  Charles  Cooper 
died  in  the  beginning  of  1847;  and  on  the 
M  of  May  of  that  year,  after  his  decease, 
the  defendant  Benjamin  Norton  was  arrested 
>pon  a  ca.  «a.  issued  on  the  judgment  upon 
the  warrant  of  attorney.  The  ea.  ta,  pnr> 
ported  to  be  for  the  satisfaction  of  the  debt 
to  two  sornvors  of  the  three  plaintifis. 

Martin  having  obtained  a  rule  nisi,  calling 
on  the  surviving  plaintifis  to  shew  cause 
why  the  writ  of  execution  should  not  be 
tet  aside,  and  the  defendant  Benjamin 
Norton  discharged  out  of  custody, — 

Knowle*  and  Lush  (28th  May  and  7th 
Jnne)  shewed  cause. — The  objections  raised 
to  the  writ  of  execution  are,  that  the  judg- 
ment ought  to  have  been  revived  by  set.  fa,, 
or  that  if  any  value  can  be  given  to  the 
(t^Iation  in  the  mortgage  deed  concerning 
^waiver  of  the  sot.  fa.,  the  deed  should 
be  shewn  to  have  been  attested  with  the 
fannalities  required  by  the  1  &  2  Vict, 
c  1 10. 8. 9.  in  cases  of  warrants  of  attorney. 
The  death  of  one  of  sev««l  plaintiffi  does 
not  render  a  set.  fa.  necessary — Chit.  Arch, 
iih  edit,  1019.  The  writ  shews  that  there 
are  two  survivors  of  the  three  who  got 
jw^ment,  Therefore,  as  far  as  regards  the 
necessity  of  a  sci.  fa.,  on  the  ground  of  the 
death  of  the  plaintiff',  ibe  objection  fails ; 


but  the  objection  fmls  alt<^ther,  because 
it  is  shewn  that  by  consent  of  the  parties 
themselves,  the  plaintifis  were  authorized 
to  have  execution  without  reviving  the 
judgment.  How  can  it  be  said  that  the 
provisions  of  the  1  &  2  Vict.  c.  110.  s.  9, 
afiecting  warrants  of  attorney  and  cog- 
novits, can  touch  the  provisions  of  the  mort- 
gage deed  ?  The  agreement  is  neither  a 
warrant  of  attorney  nor  a  cognovit  Several 
attempts  have  been  made  to  enlarge  the 
meaning  of  the  statute,  but  they  have  all 
fiiiled.  Harmer  v.  Johnson{l)  was  a  similar 
case  to  the  present,  and  it  was  held  there 
that  an  agreement  to  waive  a  scire  facias 
on  a  judgment  signed  upon  a  warrant  of 
attorney  was  no  part  of  the  warrant  or 
defeazance. 

Martin  and  H.  Hill,  in  support  of  the 
rule. — The  first  irregularity  is  the  absence 
of  a  suggestion  on  the  record  of  the  death 
of  one  of  the  plaintifis.  The  execution  is 
sued  out  by  the  two  survivors,  but  it  should 
appear  by  suggestion  on  the  record  that 
they  are  the  survivors  of  the  plaintiff — 
Chit.  Arch.  8th  edit  1397.  If  the  execo- 
tion  had  been  in  the  name  of  all,  nothing 
wrong  would  appear  on  the  record ;  but  as 
it  is  issued  on  behalf  of  the  survivors,  an 
averment  to  that  effect,  which  is  a  travers- 
able averment,  ought  to  appear  on  the  record. 
Everytliing  necessary  to  justify  the  execu- 
tion in  its  existing  form  should  appear 
there. 

[WiGHTMAN,  J.— -The  declaration  is  sug- 
gested in  the  writ  The  roll  is  not  yet 
carried  in.] 

How  is  the  defendant  to  take  advantage 
of  the  entry  ?  He  has  no  opportunity  of 
traversing  the  averment. 

[WioHTHAN,  J. — You  may  call  upon  the 
plaintiffs  to  carry  in  the  roll.] 

The  object  of  a  sci.  fa.  is  to  enable  the 
party,  against  whom  judgment  has  been 
obtained,  to  shew  the  Court  whether  there 
is  any  cause  why  execution  should  not  issue 
against  him.  It  is  now,  for  the  first  time, 
to  be  determined  whether,  after  a  warrant 
of  attorney  has  been  executed,  and  judgment 
signed  thereon,  the  parties  may  agree  to 
waive  a  scire  facias.  In  the  case  of  Harmer 
V.  Johnson,  tiiere  was  a  Judge's  order  by 

(1)  U  Mee  &  Wels.  336;  a.  c.  14  Law.  J.  Rep. 
(N.s.)  Ezcb.  292. 
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consent  for  a  specific  execution ;  there  was 
no  general  agreement  to  waive.  The  only 
other  case  in  which  an  agreement  to  waive 
seems  to  have  been  made  after  the  execu- 
tion of  the  warrant,  is  Morgan  v.  Bwrgeu 
(2),  and  there  it  does  not  appear  bow  the 
judgment  was  signed,  or  that  there  was  a 
consent  to  a  general  waiver.  There  is  no 
case  where  an  agreement  to  waive  a  set.  fa. 
generally  after  warrant  and  judgment  has 
been  held  good.  In  Heath  v.  Brindiey{Z) 
and  Hiscoekt  v.  Kemp  {4),  the  agreement 
was  contained  in  the  warrant  itself.  The 
object  of  the  statute  1  &  2  Vict.  c.  110.  s.  9. 
is  to  protect  defendants;  and  it  u  for  that 
purpose  that  the  prescribed  formalities  in 
the  execution  of  the  warrant  and  defeasance 
are  required.  This  agreement  materially 
alters  the  effect  of  the  defeasance,  and  it 
ought  therefore  to  have  been  executed  with 
the  same  formalities  as  the  warrant 

WiOBTKAN,  J.*— A  great  deal  depends 
upon  the  nature  of  the  agreement.  I  do 
not  see  more  mischief  likely  to  arise  from 
such  an  agreement  in  the  case  of  a  warrant 
of  attorney  than  in  another  case.  I  do  not 
think  the  agreement  here  made  any  altera* 
tion  in  the  terms  of  the  warrant. 

Rule  discharged,  with  costs. 


i) 


POTT  AND  ANOTHER  V.  n.ATRBB. 


1847 
June  9. 

Vendor  and  Purchaser — Railway  Scrip 
—Breach  of  Contract — Measure  ofDam- 
ages. 

Plaintiffs,  on  the  20(A  of  October  184S, 
sold  ike  defendant  twenty  railway  shares 
at  25«.  premium,  no  day  being  mentioned  for 
the  delivery  of  the  scrip.  On  the  21«l  of 
October  the  shares  had  fallen  to  14s.  pre- 
MMMi,  and  on  that  day,  but  after  business 
hours,  the  defendant  gave  the  plaintiffs  notice 
that  he  shoM  not  take  the  shares.  On  the 
92nd  the  shores  were  at  8s.  premium,  and 
tha  price  continued  to  fall  till  the  6th  of 
Decmber,  when  the  plaintiffs  sold  the  shares 


(2)  I  Dowl.  N.S.  8M. 

(3)  2  Ad.  Ac  El.  366;  s.c. 
K.B.  68. 


4  Law  J.  Rep.  (m.b.) 

"(4)Tlbi<L  676;  1.0.  4  Law  J.  Bcp.  (tt.s.)  K.B. 
226. 


at  17«.  diteownt.  An  action  being  brought 
for  breach  of  the  defendant's  contract:— 
Held,  that  the  proper  measure  of  damages 
tsas  the  d^erenee  in  price  between  the  20IA 
and  i2nd  of  October. 

Assumpsit.     The  first  count  of  the  de- 
claration stated,  that  the  defendant  agreed 
to  buy,  and  the  plaintifiBi,  at  the  request 
of  the  defendant,  agreed    to  sell  to  dw 
defendant   divers,  to  wit,  twenty  shares 
of  and    in  a  certain   public   joint-stoA 
company,  called  the  Notdngfaam  and  Gains- 
borough   RaiTway  Company,  then  being 
formed  for  the    purpose  of  undertaking, 
making,  and  executing  a  certain  intended 
railway,  to  wit,  certain  shares,  called  scrip 
shares,  deliverable  by  the  delivery  of  cer- 
tain   certificates,  called   scrip  ceitificatea, 
evidendng  the  right  of  and  entitling  the 
holders  of  the  same  respectively  to  sudi 
number  of  shares  of  and  in  the  said  under- 
taking as  in  such  certificates  respectively 
mentioned,  at  and  for  a  certain  price  or  sum 
of  money,  to  wit,  the  sum  of  SI.  7t.,  for 
each  and  every  of  the  said  twenty  shares 
so  agreed  to  be  sold  as  aforesaid,  the  said 
shares  to  be  delivered  by  die  plaintiffii  to 
the   defendant  within  a  reascaiaUe   time 
then  next  following,  and  to  be  paid  fior 
as  aforesaid  on  delivery  diereof ;  and  the»e> 
upon,  &c.  in  consideration  thereof^  and 
that  the  plaintiffs,  at  the  request  of  Om 
defendant,   then   promised    the  defendant 
to  deliver  to  him  the  said  shares  withm 
a  reasonable  time  dien  next  fcdlowing,  the 
defendant  promised  the  plaintifis  to  accept 
the  same,  and  to  pay  the  pkdntifib  Soit  tbo 
same  as  aforesaid ;  that  witliin  a  reaaon«d>le 
time  then  next  following,  to  wit,  on  Aw., 
they,  the  plainti£b,  offered  and  were  th^ 
ready  and  willing  to  deliver  the  said  twenty 
shares  to  the  defendant,  to  wit,  to  deliwav 
to  him  such  scrip  certificatea  as  aforeaaad 
of  and  for  twenty  riiares  of  and  in  the  said 
undertaking.     Breach,  that  the  dnfcndimt 
did  not  nor  would  when  he  was  so  reqneated 
as  aforesaid,  or  at  any  time,  accept  or  pay 
for  the  said  shares,  &c. 

There  was  also  a  count  for  scrip  oertifi- 
eates  bargained  and  sold,  and  a  count  ma 
an  account  stated. 

Plea  to  the  whole  dedaradon,  payment 
into  court  of  1 12.  and  no  damages  ultnu 

Replication,  damages  ultra  1 1/. 
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At  the  trial,  before  Coleridge,  J.  at  the 
Summer  Asnzes  for  Nottingham,  1846,  it 
appeared  that  the  action  was  bronght  to 
teoover  the  sum  of  422.  under  the  following 
dtenmstances : — On  the  20th  of  October 
1845  last,  the  defendant  went  to  the  office 
of  the  plaintiffs,  who  were  share-brokers, 
and  parchased  twenty  shares  in  the  then 
projected  Nottingham  and  Gainsborough 
Railway  Company ;  and  a  sold  ticket,  of 
which  the  following  is  a  copy,  was  signed 
by  the  plaintiff  Pott: 

"Mut,  Higfi  Street,  Nottioghain. 

"  Sold  to  Mr.  James  Flather  on  account 

of ,  twenty  shares  in  the  Nottingham 

and  Gainsborongh,  at  25«.  per  share  pr»- 
mimn,     By  Pott  &  Lovick." 

A  similar  bought  ticket  was  signed  by 
the  defendant.  At  the  time  of  the  purchase 
a  deposit  of  21.  2*.  per  share  had  been 
paid;  the  amount  of  the  purchase  would 
therefore  be 

Deposit  paid    .     .     .   £42    0    0 
Premium     ....     25    0    0 


Total  ....  £67  0  0 
At  the  time  the  contract  was  made  the 
scrip  was  not  issued.  On  the  following 
day  (the  21>t)  the  defendant  was  informed 
by  tiie  plaintiffs'  derk  that  the  scrip  would 
be  ready  for  ddirery  in  a  day  or  two,  but 
en  that  day  the  d^ndant  d^tinctly  told 
the  elierk  that  he  should  not  take  the  shares. 
The  time  the  conversation  took  place  was 
■X  in  the  evening ;  and  the  lowest  price  of 
the  shares  on  that  day  was  14s.  premium. 
At  this  period  there  was  a  panw  in  the 
dnre  market,  and  the  price  of  the  shares  on 
the  22iid  and  29td  was  8s.,  and  firom  that 
time  they  continued  to  decline. 

The  scrip  did  not,  in  fact,  issue  till  the 
Mid  of  October;  and  on  the  24th  it  waa 
tendered  to  the  defendant,  who  sud  he 
sboidd  not  take  it,  and  the  plaintiffs  might 
do  «•  they  liked  with  it.  On  the  6th  of 
December  the  plaintiffs  sent  a  letter  to  the 
defendant,  informing  him  that  they  should 
sell  out  as  against  him  at  the  prices  of  that 
day,  and  should  hold  him  answerable  to 
them  for  the  difference ;  and  accordingly 
on  that  day  they  sold  the  shares  at  17s. 
discount,  making  a  loss  of  421. 

The  11/.  paid  into  court  by  the  defendant 
was    on    a    calculation  of  the  loss  on  the 


shares  on  a  sale  at  14«.  premium,  the  price 
on  the  21st  of  October. 

For  the  defendant,  it  was  contended  that 
the  measure  of  damages  was  the  difference 
between  the  price  at  the  time  the  contract 
was  made  and  the  time  when  it  was  broken. 
Boorman  v.  Na»h{l)  was  cited. 

The  jury,  under  the  learned  Judge's 
direction,  returned  a  verdict  for  311.,  leave 
being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit. 

A  rule  having  been  obtained  accordingly, 
in  Michaelmas  term,  1845, — 

Whitehurst  and  Miller  now  shewed  cause. 
-—In  this  ease  the  property  in  the  shares 
passed  to  the  defendant  by  the  contract, 
and  the  plaintiffs  were  not  called  upon  to 
take  any  steps  whatever  to  prevent  the 
defendant  incurring  farther  loss.  At  all 
events,  the  defendant  has  not  paid  enough 
into  court,  as  the  plamtiffi  were  not  proved 
to  have  had  any  opportunity  of  selling 
on  the  21st.  But  die  plaintiffs  are  enti- 
tied  to  retain  the  verdict  for  the  whole 
amount.  BoornuM  v.  Noah  does  not  iq>ply, 
as  the  contract  could  not  have  been  com- 
pleted on  the  21  St,  the  plaintiffs  not  having 
the  scrip  till  the  23rd.  The  plaintifis  have 
exercised  the  right  of  re-sale — Lanumd  v. 
DewtUe  (2),  which  they  were  at  liberty  to 
do,  but  were  not  called  upon  to  exercise  it 
for  the  defendant's  benefit.  Suppose  the 
scrip  had  been  destroyed  by  fire  or  lost,  the 
loss  would  hare  feUen  on  the  defendant- 
Corn.  Dig.  tit.  '  Agreement,'  B,  3,  cited  in 
TorUng  v.  Baxter  (3),  Rugg  ▼.  MineU  (4). 
This  is  not  like  a  case  in  which  any  right 
of  rejecting  remained  to  be  exercised  by 
the  vendee.  In  the  case  of  a  contract  to 
replace  stock,  the  party  engaging  to  replace 
must  take  his  chance  of  the  state  of  the 
market — Shepherd  v.  Johtuo*  (5). 

[Erlb,  J. — It  does  not  appear  that  any 
particular  shares  were  appropriated  to  the 
defendant ;  indeed,  they  were  not  in  eue  at 
the  time  of  the  contract.] 

That  would  be  the  same  in  the  transfer 
of  stock.     Startup  v.  Cortazziffi),  which 

( 1)  9  B.  &  C.  145  ;  8. 0. 7  Uw  J.  Rep.  K.B.  ISO. 
(S)  jtntt,  136. 

(3)  6  B.  &  C.  362 ;  s.  e.  S  Law  J.  Rep.  K.B.  164b 

(4)  11  Eut,  210. 

(5)  2  Ibid.  211. 

(6)  2  Cr.M.  &  R.  165;  s.c.4  Law  J.  R«p.(H.8.) 
Exch.  218. 
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was  an  action  for  not  delivering,  is  distin- 
guishable, as  the  plaintiffs  still  retained  the 
purchase-money  in  their  own  hands. 

[Patteson,  J. — In  an  action  for  not  deli- 
vering, the  plaintiff  is  not  bound  to  purchase 
other  goods,  and  yet  the  measure  of  dam- 
ages must  be  the  difference  in  price  between 
the  time  of  the  contract  and  the  time  of  the 
delivery.  But  here  you  can  hardly  contend 
that  you  might  wait  for  any  period  in  order 
to  sell.  If  the  shares  had  risen  in  value, 
and  there  had,  therefore,  eventually  been  a 
profit  on  them,  your  argument  would  go  to 
shew  that  the  defendant  covdd  have  sued 
the  plaintiffs  for  the  difference.  If  the 
plaintiffs  could  wait  for  any  time  in  order  to 
see  how  the  market  would  turn,  the  reci- 
procity would  be  all  on  one  side.] 

Martin  and  Barlow,  contr&. — The  ques- 
tion is,  in  fact,  whether  the  property  ever 
passed;  and  the  case  of  Tarliny  v.  Baxter 
is  a  strong  authority  for  the  plaintiffs.  Then 
it  is  argued  that  if  the  day  of  payment  is 
limited,  the  property  is  changed  by  the  sale 
at  a  certain  price ;  but  this  is  the  case  of  a 
broken  contract.  It  is  a  fallacy  to  say  the 
contract  was  rescinded.  A  contract  is  re- 
scinded only  by  the  consent  of  both  the 
parties  to  it — Dixon  v.  Yates  {7).  Here 
no  time  is  mentioned  for  the  payment,  or 
for  taking  the  shares,  and  the  contract  is 
broken  by  the  defendant's  refusal  to  take 
them.  Boorman  v.  Nash  and  Green  v. 
BicknelUS)  give  the  true  rule  as  to  the 
damages.  In  Stewart  v.  Caufy  (9),  and  Shaw 
V.  HoUand{lO)  the  rule  that  the  vendor  is 
bound  in  such  cases  to  sell  in  as  short  a 
time  as  possible  appears  to  have  been  acted 
upon. 

[Lord  Demuah,  C.J.— Why  were  the 
plainti£b  bound  to  sell  at  all?  Suppose 
goods  are  sold  here,  and  they  are  at  Calcutta 
at  the  time  when  they  should  be  delivered, 
is  the  vendor  bound  to  go  to  the  market  at 
Calcutta  for  the  purpose  of  re-selling  them  ?] 

He  is  not  bound  to  do  so ;  but  the  question 
is,  what  damages  he  is  entitled  to  recover 

(7)  5  B.  &  Ad.  313 ;  s.  c.  2  Law  J.  Rep.  (J>.a.) 
K.B.  198. 

(8)  8  Ad.  &  EL  701 ;  s.  o.  7  Law  J.  R«p.  (n.s.) 
Q.B.  271. 

(9)  8  Mee.& Well.  160 ;  i.e.  10  Law J.Rep.<N.8.) 
Excb.  348. 

(10)  15  Ibid.  136;  s.  c.  15  Law  J.  Rep.  (n.s.) 
Exch.  87. 


if  the  vendee  docs  not  take  them.  It  may 
be  that  if  the  scrip  had  been  kept  by  him 
the  prices  would  have  risen  (11). 

[LoBD  Denuah,  C.J. — But  it  appears 
that  the  plaintiffs  could  not  have  sold  on 
the  very  day  the  contract  was  broken.] 

The  damages  should,  at  all  events,  be 
reduced  to  6/.,  which  would  be  a  calculation 
of  a  sale  at  Bs.  premium,  the  price  on  the 
23rd. 

Lord  Denhan,  C.J. — I  think  there  can 
be  no  dispute  about  the  law  in  this  case. 
The  question  is  as  to  its  application  to  these 
facts.  Wo  all  agree  that  Uie  damages  ought 
to  be  reduced  to  6/. 

Patteson,  J.,  Coleridge,  J.,  and  Erlb, 
J.,  concurred. 

Rttle  absolute  for  reducing  the  damt^es 
to  61. 


\} 


THE  QUEEN  V.  WOODROW. 


1846. 

May 

Excise  Acts — Notice  of  Appeal  from 
Decision  of  Justices. 

Upon  the  hearing  before  Justices  of  a* 
information  for  penalties,  the  officer  of  Ex- 
cise, by  whom  the  information  was  exhibited, 
was  absent,  and  the  case  was  conducted  bg 
another  officer  of  Excise.  There  being  an 
appeal  on  the  part  of  the  Crown  to  the 
Quarter  Sessions,  under  7^8  Geo.  4. «.  5S. 
s.  82, — Held,  that  the  notices  of  appeal, 
required  by  the  83rd  section  of  that  act, 
might,  by  virtue  of  the  4^-5  WiU.  4.  e.  51. 
ss,  22,  23,  be  signed  by  the  officer  who  was 
present  conducting  the  case. 

Under  the  5  ^  6  Vict.  e.  93.  s.  3,  a  dealer 
in  and  retailer  of  tobacco  is  liable  to  the 
penalty  of  200/.  for  having  in  his  possession 
adulterated  tobacco,  although  he  had  bought 
it  as  genuine,  and  had  no  knowledge  or 
reason  to  think  that  it  was  not  so. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  122.] 


(11)  By  the  list  of  prices  put  in  at  the  trial  it 
appeared  that  at  the  end  of  Deoember  the  sbarea 
were  only  9>.  discount. 
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DAVIE8  V.  VILUAMS. 


Seduction —  Treapaat— Service. 

h  tretpassfor,  on  divers  days,  assaulting 
and  debavching  S.  D,  then  and  still  being 
ike  servant  of  the  plaintiff,  the  defendant 
traversed  that  S.  D.  was  servant  to  the 
plaintiff  at  the  said  several  times  when, 
^.:—Held,  that  the  plaintiff  could  not 
rteover  upon  proof  of  a  service  existing 
t»bseqventlif  to  the  time  when  the  seduction 
took  place,  but  prior  to  the  delivery  of  S.  D. 

Trespass  for,  on  the  18th  of  November 
1844,  and  divers  other  days  between  that 
time  and  the  commencement  of  the  suit, 
assaulting  and  debauching  S.  Davies,  then 
and  still  being  the  daughter  and  servant  of 
tiie  plaintiff. 

Pleas — Not  guilty,  and  that  the  said  S. 
Davies  was  not,  at  the  said  times  when,  &c., 
or  any  of  them,  the  servant  of  the  plainUff. 
Issues  thereon. 

It  appeared,  at  the  trial,  before  Lord 

Denman,  C.J.,  that  the  daughter  of  the 

plaintiff  was  in  the  service  of  the  defendant 

firom  May  1844  untfl  April  1845,  when  she 

left,  being  then  with  child  by  the  defendant, 

and  that,  on  the  18th  of  July  1845,  she  was 

delivered  of  a  chUd.     Between  the  time  of 

her  leaving  the  defendant's  service  and  her 

delivery   she    resided   at    home   with  her 

motfaer,  the  plaintiff,  who  lost  her  services 

during   that  period.     The    learned   Judge 

directed  a  nonsuit,  but  reserved  leave  for 

the  plaintiff  to  move  to  enter  a  verdict  for 

10/.,  at  which  sum  the  jury  assessed  the 

damages  contingently.     A  rule  having  been 

aeocwdingly  obtained, — 

WeUby  now  shewed  cause.— This  is  an 
•etkm  of  trespass,  and  not  on  the  case ;  and 
tlie  ^t  of  it  is  the  assault  committed  by  the 
defimdant  on  the  daughter  of  the  plaintiff, 
aod  not  the  consequential  damage  arising 
bfm  such  assault.  It  is  therefore  essentitd 
to  prore  the  existence  of  a  service  at  the 
time  when  the  trespass  was  committed, 
otherwise  it  is  merely  damnum  absque  in- 
JuriA;  it  is  not  enough  that  such  service 
Aonld  have  existed  subsequently  to  the 
act  complained  of,  and  that  there  was  a  loss 
of  aerviee  occasioned.  Possibly  that  might 
■office  in  an  action  on  the  case,  but  it  clearly 
.  tfBW  SuiiGs,  XVI.-aB. 


is  not  sufficient  in  trespass — Postlethwaite 
V.  Parkes{\),  Bennett  v.  Allcott{2),  Bla- 
mire  v.  Haley  (3),  Dean  v.  Pcei(4),  Jones 
V.  Brown  (5),  Harris  v.  Butler  (6),  Grin- 
nellv.  Wells  i^l). 

Townsend  and  E.  Beavan,  in  support  of 
the  rule.^The  cases  cited  are  distinguish- 
able, for  here  the  loss  of  service  is  the  sole 
foundation  of  the  action,  which,  though  in 
form  trespass,  is  in  its  nature  an  action  on 
the  case — Woodward  v.  Walton  (8).  So 
Tindal,  C.J.,  in  Grinnell  v.  Wells,  says  the 
Bcdon  is  founded  not  on  the  seduction  itself, 
which  is  the  wrong^l  act  of  the  defendant, 
but  on  the  lossof  service.  The  Court  will 
look  to  the  effect,  and  not  merely  to  the 
form  of  the  declaration.  In  this  view,  under 
the  traverse  in  the  plea,  proof  of  service  at 
any  of  the  times  when  the  wrong  complained 
of  was  committed,  that  is,  at  any  of  the  times 
when  loss  of  service  occurred,  is  sufficient 
to  sustain  the  declaration— 7arre«Mie  v. 
Oibbins{9),  Langridge  v.  Levi{\0). 

[CoLERiDOE,  J. — There  is  noUiing  to 
shew  that  the  plaintiff  would  have  had  any 
service  if  the  defendant  had  not  done  the 
act  complained  of.] 

It  is  not  expressly  shewn,  but  it  may  be 
inferred.  In  Dean  v.  Peel  it  dbtinctly 
appeared  there  was  no  animus  revertendi, 
but  that  point  does  not  arise  if  the  declora- 
tion  is  supported  by  proof  of  service  at  any 
time  during  the  pregnancy.  The  former 
cases  have  arisen  on  the  declaration  for  not 
alleging  service ;  here  the  point  arises  after 
plea  pleaded ;  and  the  question  is,  whether 
the  proof  satisfies  the  declaration.  If  the 
proof  applies  to  the  time,  which  is  material 
to  support  the  action,  it  is  enough — Richard- 
son V.  Robertson  (11).  The  Statute  of  Limit- 

(1)  3  Bnrr.  1878. 

(2)  2  Term  Kep.  16C. 

(3)  6  Moe.  &  Wels.  55  >  s.  c.  9  Uw  J.  Kep. 
(N.S.)  Exch.  147. 

(4)  5  East,  45. 

(5)  Peake's  N.P.C.  233. 

(6)  2  Mee.  &  Wels.  S89  ;  s.  o.  6  Law  J.  Rep. 
(n.8.)  Exeb.  133. 

(7)  7  Mao.  &  Gr.  1038;  s.  c.  14  Law  J.  Rep. 
(N.8.)  C.P.  19. 

(8)  2  New  Rep.  476. 

(9)  5  ao.  Rep.  297 ;  s.o.  IS  Law  J.  Rep.  (n.s.) 
Q.B.  86. 

(10)  2  Mee.  &  Wels.  610 ;  a.  o.  6  Law  J.  Kep. 
(M.S.)  Ezob.  137 ;  (io  error)  4  Mee.  &  Wels.  337 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Ezcb.  387. 

(11)  I  Marsh.  58. 
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ations  rnns  from  the  time  of  the  loss  of 
service,  not  from  the  time  of  the  seducdon 
— Roherti  v.  Read{\2),  Norton  v.  Jaton 
(13),  Gillon  V.  BoddingU>n{U). 

Lord  Denhah,  C.J.— I  entertain  the 
same  opinion  as  I  did  on  the  trial.  The 
Court  of  Exchequer  has  properly  held  that 
the  allegation,  that  the  person  seduced  is 
the  servant  of  the  plaintiff  at  the  time  of  the 
seduction,  is  a  necessary  allegation ;  and  if 
so,  proof  must  be  given  to  satisfy  it. 

Patteson,  J. — Loss  of  service  is  laid 
down  in  several  cases  to  be  the  gist  of  this 
action,  but  that  is  a  loss  of  service  arising 
firom  the  wrongful  act  of  the  defendant. 
If  the  character  of  master  and  servant  does 
not  exist  at  the  time  when  that  act  is 
committed,  I  do  not  see  how  there  is  any 
wrongful  act  at  all.  Subsequent  services 
cannot  give  a  right  of  action  to  the  plaintiff. 
I  do  not  see  where  we  are  to  stop  if  we  say 
this  proof  is  sufficient,  for  it  might  then  be 
well  contended  that  the  action  might  be 
maintained  by  a  master  into  whose  service 
the  girl  went  after  seduction,  and  before 
delivery. 

CoLERiDOE,  J.— I  think  this  is  decided 
upon  the  view  put  by  the  plaintiff's  counsel, 
that  it  is  a  question  of  master  and  servant; 
and  if  so,  I  do  not  see  any  consequential 
injury  which  has  flowed  to  the  plaintiff 
without  any  service  existing  at  the  time  of 
the  seduction.  The  servant,  in  the  case  put 
by  my  Brother  Patteson,  becomes  servant 
to  a  master  subsequently  to  the  time  when 
the  circumstances  occurred  which  gave  the 
right  of  action ;  and  I  do  not  see  why  that 
second  master  should  not  just  as  well  bring 
an  action. 

Erle,  J.— There  is  no  vested  right  in  the 
plaintiff  to  the  services  of  the  person  seduced 
existing  prior  to  April,  and  the  seduction 
must  have  taken  place  in  September  pre- 
ceding. If  so,  the  plaintiff  has  no  right  of 
action.  ^ 

Rule  discharged. 


(12)  16Eaat.21f. 

(13)  Style,  398. 

(14)  1  Car.  &  Pay.  641. 
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LAMDELU  V.  BALL. 


Bail  Covbt, 

1847 
June  9, 

Practice— Rule  discharging  Rule  for  Non- 
suit on  Peremptory  Undertaking— Drawing 
up  and  Service  of. 

According  to  the  practice  of  the  Court  of 
Queen's  Bench,  (which  is  at  variance  with 
the  practice  of  the  Court  of  Common  Pleas 
in  this  respect),  the  plaintiff  is  bound  to  draw 
up,  and  take  notice  of  the  terms  of,  a  rule 
discharging  a  rule  for  judgment  as  in  case  of 
a  nonsuit  upon  a  peremptory  undertaking. 
Therefore,  where  the  plaintiff  did  not  go  to 
trial  according  to  his  undertaking,  and  the 
defendant  got  a  rule  for  judgment  as  in  ease 
of  a  nonsuit,  the  Court  reused  to  set  that  rule 
aside  on  the  ground  that  the  plaintiff  had 
not  been  served  in  due  time  with  a  copy  of 
the  rule  discharging  the  rule  for  judgment 
as  in  ease  of  a  nonsuit  on  the  peremptory 
undertaking. 

In  this  case  issue  was  joined  on  the  22nd 
of  May  1846.  Notice  of  trial  given  for  the 
26th  was  continued  to  the  sittings  afler  term, 
and  countermanded  on  the  6th  of  June.  On 
the  21st  of  January  1847,  the  plaintiff's 
attorney  was  served  with  a  copy  of  a  rule  for 
judgment  as  in  case  of  a  nonsuit;  and  on 
the  1st  of  February  that  rule  was  discharged 
upon  a  peremptory  undertaking  by  the 
plaintiff  to  try  at  the  first  sittings  in  Easter 
term.  The  plaintiff's  attorney  did  not  draw 
up  the  rule  discharging  the  rule  for  judg- 
ment as  in  case  of  a  nonsuit.  He  was 
served  with  a  copy  of  it  on  the  10th  of 
April,  which  was  too  late  to  enable  the 
plaintiff  to  give  notice  of  trial  for  the  first 
sittings  in  Easter  term. 

On  the  8th  of  May  the  defendant  obtained 
a  rule  for  judgment  as  in  case  of  a  nonsuit, 
and  judgment  having  been  signed  on  it,— 

Bramwell  (26th  May)  obtained  a  rule 
fiMt  to  rescind  the  rule  of  the  8th  of  May, 
and  set  aside  the  judgment  for  irregularity, 
citing  the  cases  of  Oingell  v.  Bean{l)  and 
Sawyer  v.  Thompson  (2). 

Worlledge  (9th  June)  shewed  cause,  axid 
contended  that,  according  to  the  practice  of 
the  Court  of  Queen's  Bench,  the  defendant 

(i)  1  Mui.&Gr.  50. 

(2)  9  Mee.&  Walt.  248;  s.c.  II  Uw  J.  IWn. 
(N.s.)  Excb.  90. 
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mi  not  bonnd  to  draw  up  the  rule  dis- 
charging the  rule  for  a  nonsuit  upon  the 
petemptory  undertaking,  and  to  serve  it  in 
time  on  the  plaintiff. 

Bramwell,  in  support  of  the  rule,  relied 
apoa  the  cases  of  QingeU  v.  Bean  and 
Sawyer  v.  Thompson,  confinned  by  Knight 
V.  Smith  (3) ;  all  shewing  that  the  defendant 
should  have  drawn  up  the  rule,  and  served 
it  in  time. 

[WioHTMAN,  J. — It  is  desirable  that  all 
the  Courts  should  agree  on  this  point,  as  it 
is  only  a  matter  of  practice.] 

Cur.  adv.  vult, 

WioHTMAN,  J.  (12th  June)  gave  judg- 
ment,— In  this  case  Mr.  Bramwell  moved 
to  set  aside  a  rule  absolute  for  a  judgment 
as  in  case  of  a  nonsuit  after  a  peremptory 
undertaking.     The  question  is,  whether  the 
plaintiff  or  the  defendant  is  bound  to  draw 
up  the  rule  discharging  the  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  and  to  take 
notice  of  its  terms.     The  Master  reports 
that  the  practice  in  this  Court  is,  that  when 
a  rule  for  judgment  as  in  case  of  a  nonsuit 
is  discharged  upon  a  peremptory  under- 
taking, it  is  incumbent  upon  tiie  plaintiff  to 
draw  up  the  rule,  and  to  take  notice  of  the 
eondition  upon  which  the  rule,  which  would 
•   otherwise  have  been  made  absolute,  was 
discharged.     There  would  have  been  no 
doubt  upon  the  point,  but  for  the  cases  cited 
of  Gingell  v.  Bean  and  Knight  v.  Smith  in 
tbo  Common  Pleas;  the  former  of  which 
was  followed  by  Alderson,  B.,  sitting  alone 
in  the  Court  of  Exchequer,  in  the  case  of 
Sawger  ▼.  Thompson,  in  which  he  decided, 
on  the  authority  of  Gingell  v.  Bean,  that  the 
pLdntiff  was  not  bound  to  take  notice  of 
the  rule  unless  it  was  served  upon  him.     It 
•eems  that  such  has  been  the  practice  of 
the  Coort  of  Common  Pleas,  but  that  the 
practice  of  this  Court  has  been  different, 
•nd  it  does  not  appear,  what  is  the  practice 
of  the  Court  of  Exchequer,  as  the  decision 
of  Alderson,  B.   was  come  to  upon  the 
•nthority  of  Gingell  v.  Bean  only.     In  the 
absence  of  authority  upon  the  point,  I  see 
no  reason  wby  I  should  reject  the  rule  of 
practice  which  exists  here,  to  adopt  that  of 
the  Court  of  Common  Pleas.     It  appears 

(3)  6  Man.  Si  Gr.  1016 ;  s.  c.  13  Law  J.  R«p. 
{■.s.)C.P.  113. 


to  me  that  the  rule  which  has  prevsuled 
here  is  a  very  reasonable  one ;  and  I  there- 
fore think  the  rule  for  setting  aside  the 
nonsuit  should  be  discharged,  without  costs. 

Rule  discharged,  without  costs. 


■} 


KICHOLL8  V.  ATHERSTONE. 


1847. 

May  25 
June  12, 

Landlord  and  Tenant  —  Surrender  by 
Operation  of  Law — Assent  of  Tenant  to 
Re'demise — Estoppel. 

Defendantbeing  tenant  to  the  plaintiff  after 
having  given  up  possession  of  the  premises, 
wrote  to  his  lessor  as  follows,  during  the 
term :  "  I  trust  you  may  be  able  to  let  the 
rooms  to  some  other  person  and  on  belter 
terms  /"  the  plaintiff  afterwards  without 
any  further  communication  with  the  defen- 
dant let  the  premises  at  an  increased  rent  to 
a  third  party,  who  entered  and  paid  rent  for 
some  time. 

In  an  action  of  debt  on  the  original  de- 
mise, — Held,  that  these  facts  constituted  a 
surrender  by  act  and  operation  of  law. 

Debt  on  a  demise  of  rooms,  &e.  by  plain- 
tiff to  defendant  for  three  years  from  the 
1st  of  March  1844,  at  1002.  rent,  payable 
quarterly  in  advance. 

Pleas— iVon  dimisit,  eviction,  and  sur- 
render.    Issues  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the 
Sittings  at  Guildhall,  after  Easter  term 
1846,  it  appeared  in  evidence  that  the 
premises  in  question  were  let  by  the  plaintiff 
to  the  defendant  under  a  memorandum, 
dated  the  26th  of  February  1844,  upon  the 
terms  stated  in  the  declaration,  and  that 
the  defendant  entered  under  that  agreement, 
and  paid  two  quarters'  rent  for  the  rooms 
on  the  1st  o£  March  and  on  the  1st  of  June 
1844.  The  defendant  having  left  the  pre- 
mises in  August,  on  the  3rd  of  September 
1844  an  application  for  the  rent  due  on  the 
1st  of  September  was  made  by  the  plaintiff 
to  the  defendant,  and  in  reply  the  following 
letter  was  written  by  the  defendant  to  the 
plaintiff: — 

"  73,  George  Street,  Edinburgh,  Sept  lltb. 

"Sir, — I  beard  from  ray  daughter  that 
you  expressed  your  intention  to  take  legal 
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measures  against  me,  unless  the  coming 
quarter's  rent  were  paid  on  the  very  day 
commencing  the  quarter.  I  consider  such 
a  step  would  be  harsh,  and  under  present 
circumstances  it  would  be  utterly  useless. 
It  will  probably  be  six  months  before  I  can 
finally  leave  Scotland,  as  the  greater  part 
of  my  business  connexion  lies  in  this  coun- 
try. /  truit,  however,  that  you  may  be  able 
to  let  the  rooms  to  some  other  person,  and  on 
belter  terms.     I  am,  &c. 

"  E.  Atherstone." 
On  the  29th  of  September  1844  the 
plaintiff,  without  any  communication  to  the 
defendant,  let  the  same  rooms  to  a  person 
named  Bullock,  under  an  agreement  for  a 
term  of  three  years,  at  the  yearly  rent  of 
120i.,  payable  in  advance^  the  first  quar- 
ter's rent  to  be  payable  on  the  29th  of  Sep- 
tember, which  accordingly  Bullock  paid,  as 
well  as  the  second,  due  Christmas  1844, 
which  was  in  advance  for  the"  quarter  end- 
ing the  25th  of  March  1845.  Bullock 
haying  afterwards  become  insolvent,  the 
present  action  was  brought  against  the  defen- 
dant for  the  four  quarters'  rent  payable  the 
1st  of  December  1844,  1st  of  March,  1st 
of  June,  and  the  1st  of  September  1845. 
The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  plaintiff  did  not  agree  to  the 
terms  proposed  by  the  defendant  in  his 
letter,  and  accept  Bullock  as  his  tenant 
in  lieu  and  substitution  of  the  defendant. 
The  jury  found  that  the  plaintiff  did 
accept  Bullock  as  his  tenant,  and  a  ver- 
dict was  thereupon  entered  for  the  plain- 
tiff on  the  first  issue,  and  for  the  defen- 
dant on  the  other  issues,  with  liberty  to 
the  plaintiff  to  move  to  enter  a  verdict 
with  501.  on  either  or  both  of  the  other 
issues.  A  rule  nisi  having  been  accord- 
ingly obtained,-—' 

Bramtaell  shewed  cause. — The  questionis, 
whether,  where  a  tenant  has  in  writing  con- 
sented to  the  premises  being  re-let,  and  that 
consent  has  been  acted  upon  by  the  landlord, 
it  does  not  amount  to  a  surrender  by  opera- 
tion of  law  on  the  principle  of  ^veral 
decided  cases — Thomas  v.  CooAe(l),  Stone 
V.  Whiting  {2),  Reeve  v.  Bird  {3),  Walker 

(1)  2n.&Ald.  119. 

(2)  2  Stark.  N.P.C.  235. 

(3)  I  Or.  Rl.  &  B.  31  i  e.  o.  3  Law  J.  Rep.  (n.s.) 
Excb.  282. 


v.  Richardtoni/^),  Doe  d.  HuUy.  Wi>od{&). 
Reliance  will  no  doubt  be  placed  by  the 
other  side  on  Lyon  v.  Reed  (6) ;  tliat  case 
however  does  not  necessarily  impugn  Tho- 
mas T.  Cook,  which  is  supported  on  the 
ground  that  the  circumstances  may  amount 
to  an  eviction.  The  Court  thought  that 
there  was  no  estoppel  in  Thomas  v.  Cook, 
which  they  considered  essential  to  the 
existence  of  a  surrender  by  operation  of 
law.  There,  the  letting  was  by  the  ori- 
ginal tenant,  not  as  here  by  the  landlord 
at  the  instance  of  the  original  tenant, 
which  makes  this  a  very  strong  case  of 
estoppel — Pickard  v.  Sears  (7),  Gregg  v. 
Wells  (8).  But  it  may  be  well  contended, 
that  the  letter  of  the  defendant  amounts  to 
a  surrender  in  writing  within  the  Statute  of 
Frauds — Thompson  v.  Leach  (J9),  Farmer  d. 
Earl  v.  Rogers  {10).  Or  again,  it  may  be 
put  as  a  case  of  eviction  according  to  the 
view  taken  in  Lyon  v.  Reed. 

[Patteson,  J. — I  think  wc  have  decided 
that  circumstances  like  the  present  may 
amount  to  a  licence  to  the  tenant,  or  an 
agreement  which  would  go  in  bar  of  his 
rent  (11).] 

W.  H.  Waison  and  H.  Hill,  in  support 
of  the  rule. — There  is  in  this  case  no  sur- 
render by  operation  of  law,  which  can  only 
occur  by  something  happening  inconsistent 
with  the  existence  of  the  tenancy;  as  for 
instance,  by  the  lessee  accepting  a  fresh 
lease  from  the  lessor.     The  Court  of  Exche- 
quer in  Lyon  v.  Reed  seemed  to  think  that 
Uie  circumstances  relied  upon  as  a  consent 
by  the  original  tenant  in  Themaa  v.  Cook 
did  not  amount  to  an  estoppel,  nor  to    a 
surrender.     Swift  v.   Heath  (12)  decides 
that  an  assent  by  tenant  for  life  to  remainder- 
man making  a  feofiinent,  even  if  the  feoff- 
ment is  made,  does  not  amount  to  a  sur- 
render or  an  estoppel.     Estoppels  must  be 

(4)  2  Mee.  &  Wels.  882 ;  «.  o.  6  Uw  J.  Iten. 
(N.g.)  Ezch.  229. 

(£)  H  Ibid.  d82;  >.o.  16  Law  J.  Rep.  (k.s.) 
Ezcb.  41. 

(6)  IS  Ibid.  285;  s.  o.  18  Uw  J.  Rep.  (m.s.) 
Ezcb.  877. 

(7)  6  Ad.  &  El.  469. 

(8)  10  Ibid.  90;  s.c.8  Law  J.  Rep.  (h.s.)  Q.B. 
198. 

(9)  2  Salk.  618. 

(10)  2  Wils.  26. 

(11)  See  Gore  v.  Wrigbt,  8  Ad.  &  El.  1 18  ;  ».  c. 
7  Law  J.  Rep.  (n.s.)  Q.B.  147. 

(12)  Carth.  10!». 
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ontaal;  but  here,  the  defendant  is  not 
estopped  at  all. 

[WiGHTMiK,  J.— If  you  look  at  the  rea- 
aoMupon  which  the  Exchequer  say  Thonuu 
T.  Cook  is  supportable,  you  find  the  same 
facte  existing  in  the  present  case.] 

This  cannot  be  put  as  a  case  of  eviction, 
>s  the  assent  is  shewn  to  the  occupation  by 
the  new  tenant.  It  is,  no  doubt,  some- 
what difficult  to  distinguish  the  present  case 
fitnn  Thonuu  v.  Cook,  but  if  on  reviewing 
the  older  cases  it  should  turn  out  that  that 
decision  u  not  supportable,  the  Court  will 
oronile  it  As  to  there  being  any  snr- 
render  by  note  In  writing.  Farmer  d.  Earl 
r,  Rogert  is  quite  different;  the  words  there 
anonated  to  a  present  giving  up,  which  is 
necessary— WeAWi  v.  Capes  (13),  Doe  d. 
Mttrrell  v.  Miheard  (14). 

[Patteson,  J.  referred  to  Doe  d.  Huddle- 
*m  V.  Johnston  (i5).'\ 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (16)  was 
(June  12)  delivered  by — 

Lord  Denman,  C.J. — In  this  case  the 
defendant  being  the  lessee  in  possession  of 
the  ptemises,  the  plaintiff,  his  landlord, 
with  his  consent  let  them  to  a  new  tenant, 
sod  put  him  in  possession,  and  discharged 
the  defendant  firom  his  liability  as  tenant. 
The  Judge  who  tried  the  case,  held  that 
these  facts  constituted  a  surrender  by  opera- 
tion of  law,  and  therefore  a  defence  against 
the  plaintiff's  claim  for  rent.  The  correct- 
nen  of  that  holding  has  been  brought  into 
loestion  before  us,  in  consequence  of  the 
<^inions  expressed  by  the  Court  of  Exche- 
quer in  Lyon  v.  Reed,  but  we  are  of  opinion 
that  it  is  correct.  If  the  expression  "  sur- 
lender  by  operation  of  law"  be  properly 
spplied  "  to  cases  where  the  owner  of  a 
psitienlar  estate  has  been  a  party  to  some 
set,  the  validity  of  which  he  is  by  law  after- 
wards estopped  from  disputing,  and  which 
*oold  not  be  valid  if  his  particular  estate 
l>ad  continued  to  exist,"  it  appears  to  us  to 

(13)  1  M«e.  ft  Well.  50 ;  s.  c  S  Law  J.  Rep. 
(iu)Ezcii.lll. 

(14)  S  Ibid.  328 ;  s.  0. 7  Law  J .  Rep.  (M.S.)  Esob. 

(15)  M-Cl.  Si  Y.  HI. 

(16)  Lord  Denman,  CJ.,  Patteson,  J.,  Wight- 
■«.  J.  and  Erie,  J. 


be  properly  applied  to  the  present.  As 
far  as  the  pUuntiff,  the  landlord,  is  con- 
cerned, he  has  created  an  estate  in  the  new 
tenant,  which  be  is  estopped  from  disputing 
with  him,  and  which  is  inconsistent  with 
the  continuance  of  tiie  defendant's  terra. 
As  far  as  the  new  tenant  is  concerned,  the 
same  is  true.  As  far  as  the  defendant,  the 
owner  of  the  particular  estate  in  question, 
is  concerned,  he  has  been  an  active  party 
in  this  transaction,  not  merely  by  consent- 
ing to  the  creation  of  the  new  relation 
between  the  landlord  and  the  new  tenant, 
but  by  giving  up  possession,  and  so  en- 
abling the  new  tenant  to  enter.  If  the 
defendant  cannot  technically  be  said  to  be 
estopped  from  disputing  the  validity  of  the 
estate  of  the  new  tenant,  still  according  to 
the  doctrine  of  Pickard  v.  Sears  he  would 
be  precluded  from  denying  it  with  effect, 
and  the  result  is  nearly  the  same  as  an 
estoppel.  If  an  act,  "  which  anciently  really 
was,  and  in  contemplation  of  law  has  always 
continued  to  be,  an  act  of  notoriety,  not 
less  formal  and  solenm  than  the  execution 
of  a  deed,  such  as  livery,  entry,  acceptance 
of  an  estate,  or  the  like,"  be  required  as 
requisite  for  a  surrender  by  operation  of 
law,  and  if  the  acts  of  the  three  parties  are 
regarded  together,  this  requisite  is  here 
found.  Indeed,  the  notorie^  is  essentially 
greater  than  that  which  accompanies  a  parol 
re-demise  between  the  same  landlord  and 
tenant,  which  is  a  clear  surrender  by  opera- 
tion of  law.  In  the  present  case,  tiiree  arc 
concerned,  and  there  is  an  actual  change  of 
possession  :  in  the  other,  two  are  concerned, 
and  there  is  no  change  of  possession.  This 
surrender  by  operation  of  law  has  been 
judicially  recognized  in  each  of  the  superior 
courts — Matthews  v.  Sawell  {17),  ThovMS 
V.  Cook,  Walker  v.  Richardson,  Bees  v. 
fVilliams  (18) ;  andheld  valid  at  Nisi  Prius 
in  Stone  v.  Whiting,  and  many  subsequent 
cases.  When  the  decisions  on  a  point  are 
numerous  and  uniform,  and  carry  into  effect 
the  lawful  intentions  of  the  parties  accord- 
ing to  the  truth,  and  are  opposed  by  no 
principle,  the  law  on  the  point  ought  not 
to  be  considered  doubtful,  because  the 
reported  decisions  are  only  of  modem  date. 


(17)  8  Taunt  270. 

(18)  2Cr.  M.&  R.581. 
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as  tbo  fact  that  the  reports  on  tbe  point  do 
not  begin  till  lately  may  arise  from  there 
being  no  question  on  the  point  in  earlier 
times.  Indeed,  in  1809,  it  seems  probable 
that  a  restoration  of  the  possession  to  the 
landlord,  and  a  discharge  of  the  tenant  by 
him  was  considered  a  surrender  by  operation 
of  law.  The  defence  in  MoUett  v.  Brayne 
(19)  was  shaped  on  that  principle.  But  as 
the  evidence  failed  to  shew  a  change  of 
possession  by  mutual  consent  of  landlord 
and  tenant,  the  defence  failed.  In  White- 
head  V.  Clifford{iO),  where  there  was  such 
change  of  possession  by  mutual  consent, 
the  defence  to  a  claim  for  use  and  occupa- 
tion succeeded,  and  the  Court  distinguished 
the  case  from  Mollett  v.  Brayne  for  that 
reason.  Where  there  is  an  agreement  to 
surrender  a  particular  estate  and  the  posses- 
sion  is  changed  accordingly,  it  is  more  pro- 
bable that  ^Q  legislature  intended  to  give 
effect  to  an  agreement  so  proved  as  a  sur- 
render by  operation  of  law,  than  to  allow 
either  patty  to  defeat  the  agreement  by 
alleging  the  absence  of  written  evidence. 
Although  we  do  not  assent  to  the  observa- 
tions upon  the  line  of  cases  from  Thomas  v. 
Cook  downwards,  in  the  learned  and  able 
judgment  given  in  Lyon  v.  Reed,  we  wish 
to  express  our  entire  concurrence  in  the 
decision  of  that  case.  The  question  there 
was  not  upon  the  estate  of  the  tenant  in 
possession  of  the  premises,  but  upon  the 
title  of  the  plaintifT,  as  assignee  of  the 
reversion,  whether  a  lease  of  the  rever- 
sion granted  to  Ord  and  Planta  in  1812 
for  ninety-nine  years  could  be  presumed  to 
be  surrendered  from  the  fact  that  such  lease 
was  found  among  the  deeds  of  the  tenant 
in  fee,  who  had  granted  in  1814  a  term  in 
the  reversion  to  Osborne  and  Burt,  through 
whom  the  plaintiff  claimed.  There  was  no 
change  in  the  possession  of  the  land,  no 
actual  change  in  the  possession  of  the  rever> 
sion  could  be  made  apparent,  and  the  facts 
stated  lead  to  the  conclusion  that  Ord  and 
Planta  did  not  know  of  the  demise  to 
Osborne  and  Burt ;  but  the  probability  is 
that  the  term  in  them  as  trustees  had  been 
forgotten  at  the  time  when  their  concur- 
rence was  requisite  for  the  new  lease.     As 


the  defendant  is  entitled  to  our  judgment 
on  this  point,  it  is  not  necessary  to  consider 
the  effect  of  his  letter  as  evidence  of  a 
surrender. 

£«/«  ducharyed. 


mj        -*       j-  THE  QUEEN  V.  SHIPPERBOTTOll. 

Poor  Law — Bastardy — Order,  Sufficient 
of— 8  Vict.  c.  10. 

An  order  of  affiliation  which  stated  "  that 
S.  (the  putative  father  J  having  been  served 
with  a  summons,  and  now  appearing  is 
pursuance  thereof,  and  it  being  now  proved 
to  us  (the  Justices)  in  the  presence  and 
hearing  of  the  attorney  attending  on  behalf 
of  the  said  S,  that  the  child  was  bom  a 
bastard,  ^c.,and  we  Aavin^,  in  the  presence 
and  hearing  of  the  said  attorney  attending 
on  behalf  of  the  said  S,  heard  the  evidence 
of  such  woman,  ^c,  do  adjudge,  S^c,"  ;— 
Held,  sufficient. 

The  form  of  order  given  in  the  schednk 
to  8  Vict,  c,  10.  does  not  require  a  state- 
ment  that  the  evidence  given  was  on  oath. 
The  Queen  v.  the  Justices  of  Buckingham- 
shire (14  Law  J.  Rep.  (n.s.)  M.C.  45,) 
overruled. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  1 13.] 


!.■} 


(19)  2Ciunpb.  103. 

(20)  " 


5  Taunt  518. 


1847 

Mdy  4 :    >     HII.1.EM  r.  dent. 
July 

Stamp— Separate    Instruments — Receipt 
—'Evidence, 

In  an  action  for  goods  sold,  defendant,  m 
order  to  prove  that  the  goods  in  questiom 
were  sold  to  D,  and  not  to  himself,  put  in 
evidence  an  unstamped  paper,  containing  a 
bill  of  parcels,  from  plaintiff  to  D,  at  the 
foot  of  which  were  the  word*  "  Settled, 
W.  M,"  (plaintiff,)  It  also  appeared  that 
ttu  whole  of  the  paper  had  been  written  at 
one  time,  and  that  no  money  in  fact  passed : 
•—Held,  that  the  two  parts  being  distinct, 
so  much  of  the  paper  as  consisted  of  the  biU 
of  parcels  was  admissible  in  evidence  for 
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Ai  ahova-menHoned  fmrpoie,    taUhout   a 
ntdjfiHamp. 

Debt  for  goods  sold  aftd  delivered. 
Plea  (amongst  others)  never  indebted. 
At  the  trial,  at  the  York  Spring  Assizes, 
1847,  before  Alderson,  B.,  it  appeared  that 
the  action  was  brought  to  recover  the  price 
of  tome  cattle,  alleged  to  have  been  sold  by 
plaintiff  to  defendant.  The  defendant  called 
bis  nephew,  John  Dent,  who  proved  that 
the  cattle  in  question  were  sold  by  plaintiff 
to  him,  and  not  to  the  defendant ;  and 
tbe  following  bill  of  parcels  was  offered  in 
eridence  as  corroborating  his  testimony: 
—"John  Dent  bought  of  W.  Miller." 
[Here  followed  the  items  of  the  account.] 
At  the  foot  of  this  document  were  the 
wotdi,— "  SetUed  to  W.  Miller.— October 
27, 1845.     Witness,  John  Robinson." 

An  objection  was  made  by  the  plaintiff 

that  this  document  was  inadmissible  with-  - 

oot  a  receipt  stamp.     Robinson,  who  was 

called,  stated  that  no  money  passed  be- 

tween  the  plaintiff  and  John  Dent,  and  that 

the  whole  contents  of  tbe  paper  were  written 

by  him  at  tbe  same  time,  in  the  presence 

of,  and  by  the  authority  of,  the  plaintiff. 

The  learned  Judge,  considering  Uiat  the 

bill  of  parcels  was  distinct  from  the  receipt, 

allowed  the  part  of  the  paper  prior  to  Uie 

word  "  settl^"  to  be  read  to  the  jury,  who 

toaad  a  verdict  for  the  defendant  on  the 

above  issue. 

BUu,  in  Easter  term,  obtained  a  rule, 
calling  upon  the  defendant  to  shew  cause 
why  there  should  not  be  a  new  trial,  on  the 
ground  that  the  whole  document  was  inad- 
miauble  without  a  stamp.  He  cited  Spaw- 
ftrtk  Y.  Alexander {i),  Martin'*  eate{2). 

W,  H.  Watson  shewed  cause.  — The 
paper  was  only  used  for  the  purpose  of 
n^ativing  a  sale  to  the  defendant.  It  was 
quite  isomaterial  whether  J.  Dent  paid  for 
tiie  cattle  or  not ;  and,  therefore,  the  fact  of 
a  receipt  being  appended  could  not  affect 
tbe  admisaibility  of  the  former  part  of  the 
docament.  This  is  different  from  Reed  v. 
Iktr*{ii),  where  the  unstamped  agreement 
abend  the  terms  of  the  prior  stamped 
ajpecaent,  and  it  was  held  that  the  plain- 
Itf  eoold  recover  upon  neither  of  them. 

(1)  aEap.  621. 

(2)  7  Car.  «c  Pay.  JI49. 

(3)  7  B.  &  C.  261. 


Each  port  of  this  paper  is  independent  of 
the  other.  In  fact,  the  way  in  which  it 
was  left  by  the  learned  Judge  to  the  jury, 
was  just  as  if  the  objectionable  part  had 
been  torn  off.  No  doubt  Spofforth  v.  Alex- 
ander shews  that  "settled"  imports  pay- 
ment ;  but  here  there  is  distinct  evidence 
of  fraud  in  the  paper,  and  it  may,  therefore, 
on  that  ground,  be  given  in  evidence  with- 
out a  stamp — Roscoe't  Nisi  Prius  Evid. 
p.  155,  where  the  cases  are  collected. 

Bliss,  in  support  of  the  rule. — There  is 
here  no  evidence  of  fraud,  and  this  is  quite 
distinguishable  from  Gregory  v.  Fraser{4), 
and  that  class  of  cases.  The  words  at  the 
foot  clearly  amount  to  a  receipt,  and  are 
unintelligible  without  reference  to  the  pre- 
ceding part ;  therefore  the  whole  is  a  receipt, 
and  one  part  cannot  be  selected  and  given 
in  evidence  without  the  rest.  In  fact,  the 
evidence  of  Robinson  shews  that  the  bill  of 
parcels  never  had  any  separate  existence  as 
such.  This  is  different  from  the  case  where 
there  are  two  independent  agreements  writ- 
ten on  the  same  paper.  RanuhotUm  v.  Tun- 
hridge  (5),  and  Ramsbotiom  v.  Mortley  (6), 
are  in  point.  In  Smith  v.  Kelby  (7)  a  bill 
of  parcels,  with  the  words  "  settled  by  one 
bill  at  three  and  another  at  nine  months," 
written  on  it,  was  held  to  require  a  receipt 
st&m  f—Schole;/  v.  Walsby  (8),  Watkins  v. 
Hewlett  {9). 

[LoBD  Denm AN,  C.J.^But  if  the  paper 
is  not  given  in  evidence  as  a  receipt,  it  does 
not  require  «  receipt  stamp,  though  it  may 
be  a  receipt  in  iona— Brookes  v.  Davies 
(10).] 

Jar  dine  v.  Payne  (11)  was  subsequent 
to  all  these  cases,  and  overruled  Bishop  v. 
Chambre{l2).  In  Grey  v.  Smith(13)  the 
document  had  a  receipt  stamp.  Skrine  v. 
Elmore  {14)  is  no  authority,  as  there  were 
both  a  receipt  and  an  agreement  stamp. 
But  according  to  Lord  Ellenborough's  doc- 
trine in  Grey  v.  Smith  these  words  do  "  con- 

(4)  8  Campb.  454. 

(5)  2  Mau.  &  Selw.  434. 

(6)  Ibid.44S. 

(7)  4  Esp.  249. 

(8)  Peaie.  N.P.C.  24. 

(9)  I  Brod.  &  Bing.  1. 

(10)  2Car.&  Pay.  186. 

(11)  1  B.  &  Ad.  663;  a,  c.  9  Law  }.  lUp.  K.U. 
129. 

(12)  8  Car.  &  Pay.  55. 

(13)  I  Campb.  387. 

(14)  2  Ibid.  407. 
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troul  and  qualify  what  went  before,"  and 
therefore  the  paper  ought  to  be  "  rejected 
in  toto."  In  Forsyth  v.  Jervis{\5),  the 
letter,  in  fact,  required  no  stamp  at  all.  In 
Beeching  v.  fVestbrook  (16),  the  letters  only 
shewed  that  some  agreement  had  been  come 
to,  not  the  terms  of  that  agreement. 

[Patteson,  J. — A  bill  of  exchange,  ex- 
pressing the  terms  of  an  agreement  between 
a  landlord  and  in-coming  tenant,  cannot  be 
read  as  an  agreement,  without  being  stamped 
as  such — Nichohon  V.  Smith  (17)',  but  in 
some  later  case  I  think  we  have  held  it 
admissible  as  a  bill  of  exchange.] 

Doe  T.  Franki${lti),  and  Jones  v.  Ryder 
(19)  are  in  point. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (20)  was 
(July  7)  delivered  by— 

Lord  Denman,  C.J.— This  was  an  action 
for  goods  sold  and  delivered ;  and  the  ques- 
tion in  the  cause  was,  to  whom  the  goods 
were  sold,  if  to  any  one.  The  defendant 
called  one  John  Dent,  his  nephew,  who 
swore  that  the  plaintiff  sold  the  goods  to 
him,  though  he  had  never  paid  for  them, 
and  that  he  had  re-sold  them  to  the  defen- 
dant at  a  loss  of  3/.  To  corroborate  his 
testimony  the  defendant  proposed  to  put  in 
a  paper,  which  was  a  bill  of  parcels,  irom 
the  plaintiff  to  J.  Dent,  and,  if  it  had  been 
nothing  more,  no  question  as  to  its  admis- 
sibility could  have  arisen ;  but  at  the  foot 
of  it  was  added  "  Settled  to  W.  Miller, 
October  27tb,  1845.  Witness  John  Robin- 
son." The  plaintiff's  counsel  contended 
that  this  addition  made  it  a  receipt,  and  that 
as  it  had  no  stamp  it  could  not  be  received 
in  evidence.  The  defendant  did  not  seek 
to  read  that  part,  for  it  was  not  his  object 
to  prove  payment,  but  that  he  had  not 
purchased  from  plaintiff  at  all.  No  doubt, 
where  two  separate  instruments,  each  com- 
plete by  itself,  are  written  on  the  same 
paper,  one  may  be  received  in  evidence 

(15)  1  Stark.  N.P.C.  437. 

(16)  8  Mee.  It  Welt.  411 ;  c.c.  10  Law  J.  Rep. 
(M.S.)  Excb.  464. 

(17)  8  Stark.  N.P.C.  128. 

(18)  11  Ad.&El.  792;s.o.9UwJ.Rep.(N.s.) 
Q.B.  177. 

(19)  4  Mee.  &  Wels.  32;  s.c.  7  Law  J.  Rep. 
(M.S.)  Exob.  216. 

(20)  Lord  Dvnman,  C.J.,  Patteson,  J.,  Wight- 
roan,  J.,  and  Erie,  J. 


without  the  other.  If  an  agreement  and 
receipt  are  so  written,  we  see  no  reason  for 
excluding  the  agreement,  on  account  of  a 
defect  in  the  want  of  stamp  to  the  receipt 
The  converse  was  expressly  held  in  Orey  v. 
Smith;  and  Brookes  v.  Davies  is  an  authority 
to  the  same  effect.  But  it  was  ssdd  tbu 
the  witness  to  the  receipt,  John  Robinson, 
whose  evidence  was  probably  unnecessary 
to  prove  the  bill  of  parcels,  being  examined, 
swore  that  the  whole  contents  of  the  paper 
were  written  by  him  at  the  same  time,  by 
the  authority  of  the  plaintiff,  and  in  his 
presence ;  and  therefore  that  the  paper 
never  had  a  separate  existence  as  a  bill  of 
parcels.  We  do  not  think  that  this  circtim- 
stance  alters  the  case.  The  paper  contained 
essentially  two  instruments  distinct  in  their 
nature  and  operation,  and  their  being  written 
at  the  same  time  cannot  do  away  with  that 
distinction.  Upon  the  whole,  we  are  ot 
'  opinion  that  the  evidence  was  rightly  re- 
ceived, and  that  this  rule  must  be  dis- 
charged. 

Rule  discharged. 


} 


THE  QUEEN  V.  DOUGLAS. 


1847. 
June  4,  24. 

Indictment  —  Statute  —  Certainty  —  Rt- 
ceiving  Gift  by  Officer  of  East  India  Com- 
pany— Extortion, 

An  indictment,  under  the  stat.  S3  Geo.  S. 
c.  52.  s.  62,  alleged,  that  the  defendant^ 
being  a  British  subject,  and  exereMng  am 
office  in  the  East  Indies,  and  residing  there, 
unlawfully  did  receive  from  a  certain  person, 
called  Sevajee  Rajah,  a  certainsum  of  money, 
to  vit,  8^c.,  as  a  gift  and  present : — HeUL, 
first,  that  the  offence  was  well  described  in 
the  indictment,  regard  being  had  to  the  par- 
ticular object  of  the  statute,  the    precise 
words  of  which  it  was  sufficient  to  follow. 

Held,  secondly,  that  it  was  not  necessary 
to  allege  that  the  money  received  tva*  the 
money  of  any  particular  person,  or  of  whom. 

Held,  lastly,  that  it  was  not  necessary  to 
aver  that  the  money  was  received  under 
colour  of  the  defendant's  office,  or  under  cir- 
cumstances of  extortion,  or  to  whose  use  the 
money  was  received. 

[For  the  report  of  the  above  case,  sec 
10  Law  J.  Rep.  (n.8,)  M.C.  p.  1 1?.] 
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[IN  THE  EXCHEQUER  CHAMBER  (1).] 
1847.     \  THE  ST.  Katharine's  dock 
May  12.  J  coMPANt  v.  higos. 

Seteert — Junction  of  Levels — Rate  for 
United  Levels. 

Commissioners  of  sewers  have  power  to 
join  several  levels,  formerly  assessed  sepa- 
raiely,  for  the  purpose  of  drainage;  and  a 
level  which  derives  benefit  from  the  drjiin- 
age  after  the  union,  although  it  derived  no 
benefit  from  the  junction  itself,  is  liable  to 
bt  rated  in  respect  of  the  whole  united 
district. 

Error  from  the  Queen's  Bench. 
Replevin.      Cognizance  acknowledging 
the  taking  for  a  sewers  rate,  as  bailiff  of 
the  Commissioners  of  Sewers  for  the  Tower 
Hamlets. 
Plea  in  bar— De  injurid. 
At  the  trial,  a  verdict  was'fonnd  for  the 
plaintiffs  subject  to  a  special  case. 

The  special  case  is  reported  at  length 
Mte,  14  Law  J.  Rep.  (n.s.)  Q.B.  p.  348, 
and  the  principal  facts  are  stated  in  the  judg- 
ment of  the  Court  of  Exchequer  Chamber. 
Judgment  having  .been  given  for  the 
defendants  below  on  the  special  case,  the 
plaintifis  below  brought  error. 

Sir  D.  Dundas  (Solicitor  General),  Ogle 
with  him,  for  the  plaintiff  in  error,  (3rd 
and  4th  of  February  1847). — The  pay- 
ment of  the  rate  is  resisted  mainly  upon 
tbe  ground  that  the  Commissioners  had  no 
aotboiity  in  law  to  unite  the  Nightingale 
Lane  district,  in  which  the  property  of  the 
'  8t,  Katharine's  Dock  Company  is  situated, 
with  the  districts  of  Wapping  and  Spital- 
iSelds.      The  Commissioners  act  under  the 
provision  oftheStatutesofSewers,  23  Hen.  8. 
c  5.   and  the  2  Will.  &  M.  st.  2.  c.  8, 
wliieh  give  them  no  power  to  make  such  a 
jonction, — at  all  events  without  notice  to  all 
the  parties  to  be  affected.     Although  there 
many  levels  in  the  district,  and  they 
changed  from  time  to  time,  there  is  no 
■eation  of anynnionof  levelsexceptthis  one. 
Hbe  3  &  4  Will.  4.  c.  22.  s.  14.  shews  what 
tte  meaning;  of  the  word  "  level"  is.     That 
act  speaks  of  "level,"  "  valley"  and  "  dis- 
trict" as  synonymous,  and  gives  the  Com- 

(I)  Caraai  Wilde,  C.J.,  Puke,  B.,  Alderson,  B., 
'     J.,  Kolfe,B.,aiid  Williuns,  J. 

Nsw  Seaisa,  XVI^Q.B. 


roissioners  power  to  make  separate  and  dis- 
tinct rates  for  separate  and  distinct  levels. 
The  great  point  in  the  case  is,  whether  the 
Nightingale  Lane  level  is  benefited  by  the 
junction.  It  suffers  a  positive  disadvan- 
tage, for  the  effect  is  to  annoy  the  drainage 
of  that  level,  and  that  level  would  have 
been  in  no  danger  had  the  junction  never 
been  effected, 

[Alderson,  B. — It  is  a  question  whether, 
if  the  Commissioners  had  power  to  unite 
the  levels,  they  could  not  treat  the  whole 
district  as  if  the  new  system  was  the  original 
system  of  drainage.] 

It  is  enough  to  shew  that  no  benefit  was 
conferred  upon,  and  no  danger  averted 
from,  this  level  by  the  union. 

[_Sir  F.  Kelly,  contri. — The  question  of 
benefit  does  not  arise  as  to  the  power  of 
the  Commissioners  to  make  the  union.  It 
arises  only  upon  the  assessment  of  the  rate.] 

[Parke,  B. — The  question  in  the  case  is 
really  about  the  rate,] 

The  principle  recognized  by  all  the  cases 
as  to  the  liability  to  a  rate  is  this :  that  if 
a  party  obtains  an  advantage  or  is  saved  a 
risk,  he  is  then  liable  to  the  rate — Rooke's 
cose  (2),  The  case  of  the  Isle  of  Ely  {3), 
Masters  v.  Scroggs  (4),  Stafford  v.  Hamslon 
(5),  Anselm  v.  Barnard  (6),  Keighley's 
case(y).  In  the  case  of  The  King  v.  the 
Commissioners  of  Sewers  for  the  Tower 
Hamlets {S),  Lord  Tenterden  says,  "The 
principle  has  always  been  laid  down  and 
acted  upon,  that  no  person  is  to  contri- 
bute to  the  expense  except  those  who 
derive  a  benefit  from  it."  Lord  Denman 
recognizes  the  same  principle  in  Soady  v. 
mison{9). 

[Maule,  J. — The  rate  is  for  the  whole 
sewerage,  not  for  the  junction.  It  is  clear 
then,  that  you  receive  some  benefit  in 
respect  of  the  matter  for  which  the  rate  is 
made,  though  not  to  the  same  extent  as  the 
other  levels.] 

[RoLFE,  B. — Taking  any  district  what- 
ever, most  of  the  individuals  rated  must 

(2)  5  Rep.  99,  a. 

(3)  10  Ibid.  142,  b. 

(4)  3  Mau.  &  Selir.  447. 

(5)  2  Brod.  &  Bing.  691. 

(6)  2  Keble,  676. 

(7)  10  Rep.  139,  a. 

(8)  9  B.  85  C.  817;  ».  c.  7  Uw  J.  Rep.  K.B. 
131. 

(9)  3  Ad.  &  El.  248. 
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be  able  to  say  that  there  is  some  part  of  the 
sewerage  of  the  district  from  which  they 
derive  no  advantage.] 

It  is  found  that  by  the  increased  use  of 
the  sewers  of  Nightingale  Lane  level,  they 
are  in  fact  prejudiced.  The  levels  were  not 
arbitrarily  .made,  but  had  reference  to  the 
means  of  draining  into  the  Thames  to  the 
sea.  In  The  King  v.  the  Commisrionen  of 
Severs  for  the  Tower  Hamlets  it  was  held 
that  a  joint  rate  could  not  be  made  on  sepa- 
rate levels.  Then  as  to  the  question  of 
notice.  There  is  no  authority  on  the  other 
side  to  shew  that  such  a  junction  as  this 
can  be  made  without  the  consent  of  the 
parties  to  be  affected.  Callis,  in  his  work 
on  sewers,  does  not  allude  to  such  a  case. 
It  appears  from  the  case  of  Stafford  v. 
HatMton,  that  the  Commissioners  cannot 
conclude  a  party  without  giving  him  an 
opportunity  of  being  heard. 

Sir  F.  Kelly  (with  whom  were  Martin 
and  Willes),  contra. — There  are  two  distinct 
questions  affecting  the  validity  of  the  rate. 
The  first  is,  whether  the  commissioners  had 
the  power  to  make  the  two  drains  or  cats 
within  their  jurisdiction,  one  effect  of  which 
was  to  unite  the  sewers  of  the  Wapping  and 
Spitalfields  level  with  those  of  the  Night- 
ingale Lane  level ;  and  into  that  question 
the  question  of  benefit  to  the  parties  rated 
does  not  enter.  The  second  question  is, 
whether,  looking  to  the  sewers  or  system  of 
sewers  in  existence  at  the  time  the  rate  was 
made,  the  Commissioners  had  the  power  to 
assess  the  St.  Katharine's  Dock  Company ; 
and  that  certainly  depends  upon  the  ques- 
tion, whether  the  company  derives  any 
benefit  from  that  system  of  sewerage.  But 
the  case  expressly  finds  that  benefit  was 
derived  by  the  company.  In  the  argument 
for  the  plaintiffs,  the  question  regarding 
the  power  of  the  Commissioners  to  make 
the  union  has  been  mixed  up  with  the 
question  of  subsequent  benefit.  The  Com- 
missioners have  power  under  the  provisions 
of  the  Statute  of  Sewers,  23  Hen.  8.  c.  5. 
8.  3.  to  survey  and  to  cause  sewers  to  be 
made,  corrected,  repaired,  amended,  put 
down,  or  reformed,  as  the  case  shall  require, 
after  their  wisdom  and  discretion.  The  bene- 
fit which  parties  rated  must  have  is  not  a 
benefit  from  the  original  making,  but  from 
the  sewerage  when  made.  After  the  Com- 
missioners, in  their  judgment,  have  found 


no  proper  outlet  except  Uirongh  the  Night- 
ingale Lane  level  for  the  sewerage  of  the 
other  levels,  and  have  executed  works  from 
which  all  parties  have  derived  benefit,  the 
question  arises,  who  are  to  contribute  to 
the  maintenance  of  the  system  of  sewers  so 
established  ?    According  to  the  argument  on 
the  other  side,  the  right  to  make  sewers 
would  depend  upon  the  benefit  that  might 
accrue  long  afterwards.     When  the  popu- 
lation of  the  district  has  increased  greatly, 
the  increase  renders  important  changes  in 
the  drainage  necessary ;  and  if  the  propo- 
sition contended  for,  that  a  level,  that  is, 
one  drain,  is  to  remain  unaltered,  and  not 
united  with  others,  were  correct,  the  conse- 
quence would  be,  that  each  new  building 
would  require  a  new  drain  for  itself.    The 
Commissioners,   in   tlie  exercise  of  their 
powers,  adopt  the   system  which  is  most 
beneficial    generally    to  the    district,  and 
the  special  verdict  finds  that  the  changes 
made  were  in  accordance  with  such  a  pur- 
pose.    They  did  what  by  the  Statute  of 
Sewers  they  were  empowered  to  do,  and 
finding  no  exit  for  the  waters  of  the  two 
other  levels,  except  through  the  Nightingale 
Lane  level,  they  made  a  cut  and  joined 
them.     Then,  it  is  said,  that  they  had  at 
all  events  no  power  of  doing  so  without 
considering  whether   the   St.    Katharine's 
Dock  Company  would  at  a  future  period 
be  benefited  or  not.     But  the  statute  sajrs 
nothing  about  a  balance  of  benefit,  or  aboot 
levels.     It  gives  the  Commissioners  certain 
general  powers,  and  imposes  certain  general 
duties  on  them  unconditionally.     This  is 
not  a  court  of  review  in  which  the  discretion 
of  the  Commissioners  is  to  be   called  in 
question. 

[Sir  D.  Dundas  admitted  that  tlie  Com- 
missioners had  power  to  make  the  drain,  but 
denied  that  they  could  rate  different  levels 
in  respect  of  it,] 

It  is  argued,  on  the  other  side,  that  tbe 
assessment  should  be  made  not  acfMrding 
to  the  value  of  the  property,  but  in  re^>ect 
of  the  degree  of  benefit  conferred.  If  that 
were  to  be  so,  then  the  occupier  nearest  the 
river  into  which  the  district  was  dcaiiMd 
might  object  to  be  rated  in  respect  <^  all  tlie 
drainage  above  him,  and  each  occupier,  tat 
all  above  him  in  the  level,  which  was  not 
necessary  to  drain  his  premises.  The  lia- 
bility must  be  in  respect  of  a  system  ef 
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drainage.  Hid  the  rate  in  question  been 
made  for  the  purpose  of  making  the  altera- 
atiooa  in  the  drainage,  the  case  would  have 
been  quite  different.  How  could  the  rate 
be  oss^sed  otherwise  than  has  been  done  ? 

[Aldebson,  B. — Suppose,  for  instance, 
a  namber  of  new  squares  to  be  built  behind 
each  other,  it  would  become  quite  impossible 
to  rate  them  according  to  the  proportion  of 
benefit  actually  derived  from  the  system  of 
dninage.] 

The  word  "level"  is  not  used  in  the 
•Utote,  but  is  a  convenient  word  to  express 
one  system  of  sewers  as  differing  from  some 
other.  When  the  rate  was  made  the  Com* 
miiaionerB  found  the  three  districts  to  be 
ose  anited  level.  If  the  whole  system  is 
to  be  taken  as  one  sewer,  then  the  Nightin* 
gale  Lane  district  is  benefited ;  if  not,  then 
itisnotbenefited.  The  special  verdict  shews 
that  though  there  were  formerly  separate 
leweis  they  were  made  into  one. 

[WiLOK,  C.J. — It  is  the  general  opinion 
of  die  Judges  that  the  verdict  is  ambiguous 
on  this  point,  and  that  it  is  necessary  to  see 
whether  the  sewers  communicate.] 

If  attention  is  paid  to  the  special  verdict, 
it  will  be  clear  that  the  plaintiffs  have 
derived  benefit  flrom  the  united  level;  that 
the  sewers  communicated  with  each  other; 
and  that  there  is  no  drain  or  sewer  separate 
from  the  others  included  in  the  verdict. 
The  question  of  benefit  is,  whether  the 
plaintifis  derive  benefit  from  that  mainte- 
nance of  the  system  in  respect  of  which 
the  rate  waa  made. 

[Macle,  J. — The  difficulty  suggested  is, 
that  although  they  derive  benefit  from  the 
aewers,  it  is  only  from  the  lower  part  and 
not  fit>m  that  in  the  upper  levels.] 

[Wiu>E,  C.J. — What  weighs  vrith  me  is, 
that  pving  fair  effect  to  the  whole  special 
verdiet,  it  appears  that  the  Nightingale 
liUie  level  was  rather  prejudiced  than  bene- 
fitsd  by  the  system.  You  say  they  derive 
fcnwfit  because  they  use  part  of  the  sewers.] 

Tbrt  is  the  real  point.  It  is  said  there 
Wone  or  two  distinct  drains  not  commu- 
>iMittg  with  the  system.  There  is  nothing 
tl  tie  special  verdict  to  shew  that  there  are 
tttVaie  drains  in  the  district;  but  if  there 
M^fte  vetdict,  at  all  events,  finds  that  the 
derive  benefit  from  the  sewers  in 
of  which  the  rate  was  made.  The 
;  distinction  must  be  kept  in  view 


between  the  facts  of  one  level  deriving 
benefit  from  a  junction  with  others,  and 
that  level  deriving  benefit  from  the  system 
after  the  junction.  The  Commissioners  had 
the  power  to  make  the  works,  and  having 
done  so,  the  plaintiffs  derive  benefit  from 
them. 

[Wilde,  C.J. — All  the  Court  are  inclined 
to  believe  that  the  Commissioners  bad  the 
power.] 

It  does  not  follow  that  there  was  an 
increased  burden  on  the  occupiers  after  the 
junction,  for  if  there  was  more  water  to  go 
through  the  Nightingale  Lane  level,  there 
were  also  more  inhabitants  to  contribute. 
The  verdict  does  not  find  a  greater  annual 
burden.  It  finds  that  the  Nightingale  Lane 
level  derived  no  benefit  from  the  junction, 
but  that  it  did  derive  benefit  from  the  system 
after  the  junction. 

[RoLFE,  B. — If  the  plaintiffs  are  not  to 
be  rated  for  this,  for  what  are  they  to  be 
rated?] 

In  order  to  apportion  the  rates,  it  would 
be  necessary  to  ascertain  whose  waters 
flowed  through  each  portion  of  particular 
drains.  Each  person  would  deny  his  liability 
for  the  drains  above  him,  and  you  would 
therefore  require  as  many  rates  as  houses. 

[Wilde,  C.J. — There  are  only  certain 
pordons  of  the  system  common  to  the  three 
districts.  Why  cannot  the  expense  of  keep- 
ing them  in  repair  be  calculated,  and  the 
three  levels  rated  in  respect  of  them  accord- 
ing to  the  value  of  the  property  ?] 

No  intermediate  system  between  one 
rating  for  a  whole  system  and  a  separate 
rating  for  each  house  is  practicable.  The 
statute  does  not  contemplate  the  making  of 
rates  in  proportion  to  the  actual  benefit 
derived.  On  these  grounds  it  is  contended, 
that  the  Commissioners  had  the  power  to 
make  the  junction,  that  the  rate  is  lawful, 
and  that  Uie  special  verdict  is  sufficiently 
clear. 

Sir  D.  Dundat,  in  reply. — The  most 
difficult  question  in  the  case  is  as  to  the 
apportioning  of  the  rates.  Although  the 
Commissioners  had  power  to  cut  the  drains, 
by  which  the  levels  were  in  fact  united,  they 
w;ere  not  able  to  unite  them  in  law  for  the 
purpose  of  a  joint  rating.  If  they  had  no 
authority  to  do  so,  then  the  rate  is  null ;  and 
if  they  had  authority,  yet  the  plaintiffs  did 
not  derive  benefit  so  as  to  be  rateable.     It 
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is  a  fallacy  to  say  that  they  derive  any 
benefit.  As  to  the  apportionment  of  the 
rate,  the  difRculty  is  not  so  great  as  is  sup- 
posed. The  I4th  section  of  the  3  &  4 
Will.  4.  c.  22.  provides,  that  when  any 
expenses  shall  be  incurred  in  respect  of  two 
or  more  levels,  the  Commissioners  shall 
apportion  them  as  tliey  shall  judge  fair  and 
equitable.  Although  that  statute  does  not 
apply,  it  shews  that  such  an  arrangement  is 
practicable.  Mastert  v.  Scroggs  shews  that 
a  person  who  cannot  be  damaged  for  want 
of  works,  and  cannot  receive  any  be&efit 
from  them,  is  not  rateable. 

Cur.  adv.  vuU. 

Wilde,  C.J.  (I2th  May)  delivered  judg- 
ment.— In  this  case  a  writ  of  error  was 
brought  on  a  judgment  of  the  Court  of 
Queen's  Bench  in  an  action  of  replevin  to 
try  the  validity  of  a  sewers  rate,  imposed 
on  the  plaintiffs  in  respect  of  a  part  of  their 
property.  The  Court  of  Queen's  Bench 
were  of  opinion  that  the  rate  was  valid  upon 
the  facts  stated  in  a  special  verdict,  and  we 
are  all  agreed  that  the  judgment  of  the 
Court  shall  be  affirmed.  The  special  verdict 
states  the  facts  at  considerable  length ;  but 
it  is  not  necessary  to  advert  to  them  in 
detail,  the  question  which  they  ultimately 
raise  for  the  consideration  of  the  Court  lying 
in  a  very  narrow  compass.  The  Commis- 
sioners of  Sewers  for  the  Tower  Hamlets, 
under  whom  the  defendant  justifies,  act 
under  a  commission  of  the  date  of  the  5th 
of  December  1 837,  embracing  a  very  exten- 
sive district,  which  has  been  divided  into 
levels,  that  is,  districts  included  in  one 
common  rate  as  being  benefited  by  the 
same  system  of  drainage.  These  levels 
have  not  been  always  the  same,  but  varied 
according  to  alterations  in  the  system  of 
drainage :  of  these,  the  Nightingale  Lane  level 
was  one.  The  plaintiffs'  dock  was  partly 
constructed  within  this  level,  and  there  was 
an  outlet  for  the  drainage  of  the  level  into 
the  river  Thames.  The  drainage  of  Spital- 
fields  and  Wapping  level,  within  the  juris- 
diction of  the  same  Commissioners,  requiring 
a  fresh  outiet  into  the  river,  the  then 
Commissioners,  in  the  year  1836,  in  the 
exercise  of  their  discretion,  made  a  decree 
to  unite  the  drainage  of  that  level  with  that 
of  the  Nightingale  Lane  level.  They  did 
BO  in  the  year  1837,  at  the  expense  of  the 


level  of  Spitalfields  and  Wapping,  by  making 
sewers  communicating  with  the  main  sewer 
of  the  Nightingale  Lane  level.     After  this 
the  sewers  in   the  united  level  requiring 
repair,  a   presentment  was  duly  made  in 
1838   by  a  jury,  and  the  Commissioneis 
made  a  rate  in  consequence  upon  the  whole 
of  the  united  level,  assessing  the  plaintifb 
in  respect  of  their  property ;  and  tiie  qnes> 
tion  is,  whether  that  rate  is  valid.    The 
principal   difficulty  in  the   course   of  the 
argument  arose  on  the  construction  of  some 
parts  of  the  special   verdict,   bat  on  an 
explanation  given  by  the  counsel  concerned, 
that  difficulty  is  removed,  and  we  must 
now  determine  the  case  upon  the  assump-, 
tion  that  the  jury  have  found  two  facts : 
first,  that  the  change  made  by  the  union  of 
the  sewers  of  the  Spitalfields  and  Wapping 
level  with  those  of  the  Nightingale  Lane 
level  was  not  beneficial  to  the  latter,  but 
the  reverse;  but  secondly,  that  after  die 
union,  the  plaintiffs  have  in  respect  of  their 
property   rated   derived   benefit  from    the 
sewers  in  the  entire  united  level.     Upon 
this  finding  we  are  all  satisfied  that  the  rate 
was  a  valid  rate.     The  Commissioners,  by 
their  commission,  are  to  cause  sewers  to  be 
amended  and  reformed,  "  as  the  case  shall 
require  after  their  wisdom  and  discretion;" 
but  when  the  amendments  are  made,  they 
have  a  power  to  tax  those  only  who  derive 
benefit  fix>m  them,  or  who  have  or  would 
have  loss  or  disadvantage  if  they  bad  not 
been  made.    In  the  alterations  made  by  the 
Commissioners  by  connecting  the  drainage 
of  one  level  wilh   another   and    thereby 
forming  one  united  level,  the  Commissioners 
exercised  their  discretion;  and  a  court  of 
law,  in  which  an  action  may  happen  to  be 
brought  for  anything  done  in  pursuance  of 
the  act  which  they  have  authorized,  has  no 
power  whatever  to  question  or  review  the 
exercise  of  their  discretion.     It  naust  be 
assumed  to  be  correct  in  all  respects,  and 
the  plaintiff  cannot  be  permitted   to  com- 
plain of  it  in  the  present  action.      Bat,  on 
the  other  hand,  inasmuch  as  the  plaintiffs 
derived  benefit  from  the  sewers  after  they 
were  made,  the  repairs  of  which  are  to  be 
paid  by  this  rate,  they  are  unquestionably 
liable  to  be  rated  for  their  property,   and, 
the  rate  being  made  in  due  form,  is  without 
doubt  valid. 

Judgment  affirrmed. 
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THE  MASTER  AND  FSLiaWS  OF 
UNIVERSITY  COLLEGE,  OX- 
FORD V.  CARTON,  CLERK.  . 

Tithe  Commutation  Act — Award — Issue. 

Where  a  dispute  had  arisen  before  an 
assistant  Tithe  Commissioner  between  the 
landowners  and  vicar  of  a  parish  —  the 
former  claiming  an  exemption  from  the  pay- 
ment of  all  tithes  in  kind  (except  certain 
appropriate  tithes  admitted  by  them  to  be 
pat/able  to  the  bishop  as  rector  J,  and  the 
latter  claiming  all  the  tithes  except  the  said 
appropriate  tithes,  to  be  payable  to  him  in 
right  of  his  vicarage,  and  the  bishop  made  no 
claim  adverse  to  the  vicar;  and  the  Commis- 
sioner  decided  that  the  lands  were  subject 
to  Ute  payment  of  all  tithes  in  kind  (except, 
%e.)  to  the  vicar  for  the  time  being, — Held, 
that  the  landowners  were  entitled  to  raise,  by 
feigned  issue  under  6^7  Will.  4.  c.  71. 
s.  46,  the  question,  whether  the  tithes  in 
question  were  payable  or  not  to  the  vicar  as 
claimed  by  him  before  the  Commissioner,  and 
that  the  right  of  the  bishop  to  the  tithes  in 
question,  could  not  be  raised  under  that  issue. 

Cowling  had  obtained  a  rule  calling  upon 
the  plaintifis  to  shew  cause  why  the  feigned 
issue  delivered  in  this  cause  under  6  &  7 
Will.  4.  c.  76.  s.  46.  should  not  be  amended, 
by  striking  out  all  relating  to  the  vicar 
of  Towcester.  The  issue  as  delivered  by 
the  pla'htifis,  and  settled  by  Coleridge,  J.  at 
chambers,  was  in  the  first  count,  "  whether 
the  lands  of  and  belonging  to  the  plaintiiTs 
within  the  hamlet  of  Handly,  in  the  parish 
of  Towcester,  in  th^  county  of  Northampton, 
were  at  any  time  before  the  commencement 
of  this  suit  liable  of  right  to  render  to  the 
vicar  for  the  time  being  of  the  said  parish 
any  manner  of  tithes  ;"  and  in  the  second 
count,  "  whether  the  said  lands  were  at  the 
time  of  the  commencement  of  this  suit  free 
and  exempt  from,  and  from  the  payment  of, 
all  manner  of  tithes  to  the  vicar  for  the 
time  being  of  the  said  parish  by  reason  of 
non-payment"  (1).  The  issue  proposed  by 
the  defendant  was,  "  whether  the  lands  of 
the  said  hamlet  were  free  and  exempt  from 
the  render  of  all  tithes  in  kind  (other  than 
the  tithes  of  com,  grain,  hay,  lamb,  wool, 
and  wood)." 

(I)  The  words  in  italics  were  inserted  by  Cole- 


The  plaintifis  were  the  owners  of  all 
the  land  in  the  hamlet  of  Handly,  and 
a  decision  had  been  made  by  the  assis- 
tant Tithe  Commissioner  on  the  81st  of 
July  1846,  in  which,  after  reciting  that  a 
question  had  arisen  between  the  plaintiffs 
and  the  defendant  as  vicar,  touching  the 
liability  of  the  said  lands  in  Handly  to  the 
render  of  all  tithes  in  kind  (other  than 
the  tithes  of  corn,  grain,  hay,  lamb,  wool 
and  wood,  which  were  payable  to  the  Bishop 
of  Lichfield  as  apprepriator  thereof),  the 
plaintiffs  alleging  that  the  said  lands  were 
free  and  exempt  from  the  render  of  all  tithes 
in  kind  except  the  said  appropriate  tithes, 
and  the  said  vicar  claiming  all  the  tithes  of 
the  said  lands  (other  than  the  said  appro- 
priate tithes)  as  due  to  him  in  right  of  his 
said  vicarage,  he  decided  "that  the  said 
lands  are  subject  to  the  payment  of  all 
tithes  (except  the  said  tithes  of  com,  grain, 
hay,  lamb,  wool,  and  wood,)  to  the  vicar  of 
the  said  parish  for  the  time  being." 

It  appeared  by  the  affidavits  that  the 
plaintiff  did  not  dispute  that  the  appro- 
priate tithes  were  payable  to  the  Bishop 
of  Lichfield  as  rector  of  the  parish.  The 
Bishop  did  not  set  up  any  claim  before  the 
assistant  Commissioner  to  the  remainder  of 
the  tithes  of  the  hamlet  of  Handly,  adverse 
to  the  claim  of  the  vicar,  but  only  made  his 
claim  as  appropriate  rector,  in  case  the 
vicar  should  fail  in  substantiating  his  claim. 
The  plaintiffs  and  the  defendant  were  the 
only  claimants  of  the  tithes  in  question. 

Whitehurst  now  shewed  cause  against  the 
rule. — The  issue  cannot  be  amended  as 
proposed  by  the  defendant;  no  claim  to 
these  tithes  was  made  before  the  assistant 
Commissioner  by  the  Bishop  ;  the  decision 
must  be  confined  to  the  claims  raised  before 
him ;  and  there  was  a  claim  by  the  vicar  to 
tithe  in  kind,  and  by  the  plaintiffs  to  a  total 
exemption  from  tithe.  There  was  no  ques- 
tion raised  as  to  the  right  of  the  appropri- 
ator,  which  can  now  only  be  raised  by 
going  again  before  the  Commissioner — 6  &  7 
Wm.  4.  c.  71.  88.  45,  46.  This  rule  was 
moved  for  on  the  audiority  of  Edwards  v. 
Bunbury  (2) :  it  is  not  intended  to  impngn 
that  decision,  which  is,  it  is  submitted,  dis- 
tinguishable from  the  present  case.  There 
the  Court  refused  to  raise  an  issue  as  to  the 

(2)  3  Q.B.  Rep.  885 ;  s.  e.  12  Law  J.  Rep.  (n.s.) 
Q.B.  45. 


Digitized  by 


Google 


382 


COURT  OF  QUEEN'S  BENCH ; 


title  of  two  adverse  claimants  of  the  tithe 
in  question,  supposing  any  tithe  at  all  pay* 
able;  whereas  here  the  title  of  the  bishop  to 
the  appropriate  tithes  was  admitted  before 
the  Commissioner,  and  no  claim  was  made 
by  him  to  the  tithes  claimed  by  the  vicar  ; 
there  is,  therefore,  no  adverse  claimant,  and 
the  vicar's  title  must  be  raised  by  the  issue. 
The  Earl  of  Stamford  and  Warrington  v. 
Dunbar  (3)  is  in  point,  where  Lord  Abin* 
ger,  C.  B.  says,  "  The  appeal  from  the 
Commissioner's  decision  must  be  precisely 
from  that  which  be  has  decided." 

[CoLERii>oE,  J.  ■»- Suppose  those  lands 
are  exempt  from  payment  of  tithe  to  the 
vicar  only  because  they  are  liable  to  the 
tnsbop.] 

In  sncb  case  the  defendant  would  fail  on 
the  issue,  but  the  bishop  would  have  to  go 
before  the  Commissioner  to  make  his  claim, 
and  his  right  could  then  be  tried. 

Cowling,  in  support  of  the  rule.— The 
dispute  before  the  assistant  Commissioner 
was  twofold :  first,  whether  the  lands  were 
liable  to  render  of  tithe  in  kind  ;  and,  se- 
condly, whether  such  render  of  tithe  in  kind 
was  due  to  the  vicar.  The  Commissioner  has 
decided  that  the  lands  are  liable  to  a  render 
in  kind,  and  that  the  vicar  is  entitled  to  the 
tithes.  Only  the  first  of  th  ese  t  wo  questions 
can  be  raised  by  the  feigned  issue,  as  is 
distinctly  decided  by  Edward*  v.  Bunbury, 

[Patteson,  J.— This  issue  seems  to  fol- 
low the  very  words  of  the  decision.] 

[Coleridge,  J. — The  bishop  seems  put 
out  of  the  question  by  the  decision  of  the 
CommisrioDer ;  but  the  issue  as  proposed 
by  the  defendant  would  let  in  his  claim.] 

The  sole  question  to  be  tried  is,  whe^er 
tithe  is  payable  in  kind  to  any  person,  no 
matter  to  whom. 

[Erle,  J. — Then  the  defendant  would 
succeed  npon  proof  being  given  of  the  tithe 
being  payable  in  kind  to  the  bishop,  even 
if  the  vicar  &iled  to  shew  it  payableto  him- 
self.] 

[Coleridge,  J. — Your  issue  seems  to 
me  to  raise  the  very  difficulty  you  object 
to,  in  putting  into  issue  both  rights.  Why 
should  Uie  right  of  a  third  party  be  tried, 
who  does  not  make  any  claim  before  the 
Commissioner  ?] 


[Patteson,  J.— Suppose  the  issue  altered 
as.the  defendant  suggests,  and  the  jury  find 
that  the  lands  are  liable  to  a  render  of  tithe 
in  kind,  to  whom  is  the  Commissioner  to 
decide  they  are  payable  f  ] 

To  the  vicar,  tihe  claimant.  Barker  t. 
the  Tithe  Conutiitskmers  (4)  is  in  point. 

Lord  Derman,  C.J. — It  appears  to  me 
that  the  issue,  as  settled  by  my  Brother 
Coleridge,  is  correct,  and  that  it  would  be 
wrong  if  it  were  altered  as  proposed  by  the 
defendant. 

Pattbsoh,  J.— -The  issue,  if  altered, 
would  riuse  a  question,  which  would  in 
fact  decide  nothing  at  all. 

Coleridge,  J. — Mr.  Cowlhig  admits  that 
there  would  be  inconveniences  in  the  way 
suggested  by  him  of  framing  the  issue ;  if 
so,  we  ought  to  look  to  what  was  the  ded- 
sion  of  the  assistant  Commissioner,  and 
that  ought  to  guide  us  as  to  the  form  of 
the  issue. 

EBI.E,  J.  concurred. 

Rule  dieeharged. 


'.-T.} 
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1847 

July  2, 

Bankruptcy — 1  <^  2  Vict.c.  110.  «.  8. — 
5  <^  6  Vict.  e.  122.  ».  67. — Affidavit  o/ 
Debt — Jurisdiction — Registrar  of  Court  of 
Bankruptcy. 

By  5  ^  6  Vict.  c.  122.  «.  67,  all  affi- 
davits to  be  made  or  used  in  matters  of 
bankruptcy,  or  under  or  by  virtue  of  any 
statute  relating  to  bankrupts,  or  of  this  act, 
may  be  sworn  before  certain  specified  per- 
sons, including  the  registrar  of  Ute  Court  ^ 
Bankruptcy. 

An  affidavit  of  debt  filed  in  the  Court  of 
Bankruptcy  under  \  Sf  ^  Viet.e.  IIO.  s.  8. 
w  an  affidavit  made  "  by  virtue  of  a  statute 
relating  to  bankrupts,"  and  is  made  in  a 
matter  of  bankruptcy  within  the  o  ^  6  Viti. 
c.  122.  s.  67,  though  at  the  time  it  teas  made 
no  bankruptcy  existed  and  might  possibUf 
never  exist;  and  such  an  affidavit  is  proper fy 
sworn  before  the  registrar  of  the  Court  of 
Bankruptcy. 


■    (8)  12  M*tf.  &  WeU.  414 ;  s.  c  13  Uw  J.  Rep. 
(N.S.)  Exch.  329. 


(4)  OHM.&  WeU.  129;  ^.c.  II  Law  J.  Rep. 

(M.S.}  Excb.  243. 
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Indictment  £nr  perjury.  The  sixtli  count, 
on  which  judgment  was  given,  was  as 
foUows : — That  at  the  time  of  committing 
the  offence  hereinafter  next  mentioned,  A. 
B.  Contts  was  a  trader  within  the  meaning 
of  the  statutes  then  in  force  concerning 
bankrupts,  and  that  the  said  R.  Dunn, 
wickedly  and  maliciously  intending,  &c.  on 
the  31st  day  of  March  1846,  &c.,  in  his 
own  proper  person  came  into  the  Court  of 
Bankruptcy,  and  then  and  there  appeared 
in  his  own  proper  person  before  one  J. 
Fisher  Miller,  then  and  there  being  one  of 
the  registrars  of  the  said  court,  and  was  then 
and  there  duly  sworn  and  took  his  corporal 
oath  upon  the  Holy  Gospel  of  God  before 
the  said  J.  F.  Miller  (the  said  J.  F.  Miller 
having  then  and  there  lawful  and  competent 
power  and  authority  to  administer  the  said 
oath  to  the  said  R.  Dunn),  and  that  the 
said  R.  Dnnn  being  so  sworn  as  aforesaid, 
&c.  then  and  there  upon  his  oath  aforesaid 
falsely,  &c.  did  say,  depose,  swear,  and 
make  affidavit  in  writing,  in  substance  and 
to  the  effect  following  (that  is  to  say),  that 
A.  B.  Coutts  (meaning,  &c.)  at  the  time  of 
die  making  of  die  said  affidavit  was  justly  and 
truly  indebted  unto  him,  the  said  R.  Dunn, 
in  the  sum  of  lOO.OOOi.,  by  virtue  of  a  cer- 
tain bill  down  by  him,  the  said  R.  Dunn, 
on  the  bank  of  Messrs.  Coutts  &  Co.,  of 
59,  Stcaad,  in  the  dty  of  Westminster,  by 
the  special  authority  in  writing  given  by 
the  said  A.  B.  Coutts  to  hiaa,  the  said  R. 
Dunn,  which  said  bill  was  so  directed  to  be 
drawn  by  the  said  A.  B.  Coutts,  in  and  as 
compensation  for  divers  injuries  and  im- 
prisonment done  and  inflicted  on  him,  the 
saod  G.  Dunn,  by  the  said  A.  B.  Coutts, 
and  fi>r  wbich  injuries  he,  the  said  R.  Dunn, 
had  commenced  legal  proceedings  against 
the  said  A.  B.  Coutts,  and  which  said  bill 
the  said  A.  B.  Coutts  promised  in  writing 
to  the  said  B.  Dunn  ibould  be  duly  paid, 
but  which  said  bill,  although  duly  presented 
by  him',  the  said  R.  Dunn,  for  payment  at 
the  said  bank  of  Messrs.  Coutts  &  Co. 
aforesaid,  was  not  paid  or  honoured,  and 
which  said  bill  remained  wholly  due  and 
owing  to  him,  the  said  R.  Dnnn;  which 
said  affidavit  the  said  R.  Dunn  then  and 
there  filed  in  the  said  Court  of  Bankruptcy, 
to  wit,  on  &C.  as  by  the  said  affidavit  still 
filed  in  the  said  Court  of  Bankruptcy  more 


fully  appears.  Then  followed  the  assign- 
ments of  perjury  in  the  usual  form. 

The  indictment,  having  been  moved  into 
this  court  by  certiorari,  was  tried,  before 
Lord  Denman,  C.  J.,  at  the  Sittings  at 
Guildhall,  after  Hilary  term,  1847,  when 
the  jury  found  a  verdict  of  guilty  on  the 
sixth  count,  and  not  guilty  on  the  other 
counts,  and  judgment  was  accordingly  given. 

The  defendant  having,  in  person,  obtained 
a  rule,  calling  upon  the  prosecutrix  to  shew 
cause  why  the  judgment  should  not  be 
amended  by  arresting  it,  on  the  ground  that 
the  affidavit,  on  which  the  perjury  was 
assigned  and  alleged  to  have  been  committed 
in  the  sixth  count  of  the  indictment,  was  not 
sworn  before  a  competent  authority.  The 
argument  of  the  defendant  was,  that  the 
affidavit  in  question  was  sworn  under  1  &  2 
Vict.  c.  1 10.  s.  8,  which  was  not  an  act 
relating  to  bankrupts,  and  that  it  was  not 
made  in  any  matter  of  bankruptcy,  but 
only  in  a  matter  preliminary  to,  and  which 
might  or  might  not  ultimately  become  a 
bankruptcy,  so  that  the  jurisdiction  of  the 
registrar  of  the  Court  of  Bankruptcy  to  take 
affidavits,  conferred  by  5  &  6  Yict.  c.  122. 
s.  67,  did  not  attach  (1). 

Clarkson  {Sir  F,  Thetiger  and  Bodkin 
were  with  him)  shewed  cause. — The  1  &  2 
Vict.  c.  110.  is  an  act  relaUng  to  bank- 
rupts, as  by  section  8.  it  prescribes  a  par- 
ticular mode  of  making  a  trader  a  bankrupt, 
and  this  affidavit  its  dearly  made  in  a  "  mat- 
ter of  bankruptcy;"  it  is  intituled  in  the 
Court  of  Bankruptcy.  It  is  submitted,  that 
the  1  &  2  Vict.  c.  110.  s.  8.  is  still  in  force ; 
but  if  not,  then  this  affidavit  is  sufficiently 
within  S  &  6  Vi«t  c.  122.  s.  67,  to  main- 
tain the  indictment.  It  is  not  necessary  to 
contend  that  it  was  valid  for  all  purposes 
in  the  Court  of  Bankruptcy.  He  referred 
to  The  King  v.  Hailey  (2). 

[Patteson,  J. — There  the  defect  was  one 
of  form  in  the  jurat :  here  the  objection  goes 
to  the  jurisdiction  of  the  officer  taking  the 
affidavit.] 

The  Defendant,  in  support  of  his  rule. — 
The  affidavit  was  not  made  under  5  &  6 
Vict.  c.  122.  s.  1 1,  as  it  does  not  follow  the 

( 1 )  The  motion  w  as  also  for  a  new  trial  on  several 
grounds,  but  the  one  reported  was  the  only  point 
upon  which  the  Court  granted  the  rale, 

<2)  Hy.tt  Hoe.»i. 
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form  given  in  the  schedule  A,  1,  which 
must  be  strictly  pursued  in  order  to  make 
it  an  act  of  bankruptcy,  no  notice  having 
been  given  to  or  demand  made  upon  the 
debtor ;  neither  is  it  made  in  any  matter  of 
bankruptcy,  but  only  in  a  matter  which 
may  ultimately  become  a  bankruptcy,  in 
case  the  debtor  should  not  comply  with  the 
requisites  of  section  8.  of  1  &  2  Vict.  c.  1 10, 
under  which  the  affidavit  was  sworn.  That 
is  not  an  act  relating  to  bankrupts,  as  appears 
from  the  title,  which  shews  it  applies  to  the 
abolition  of  arrest  on  mesne  process  and 
to  insolvency.  The  main  objectof  section  8. 
was  not  to  create  a  new  act  of  bankruptcy, 
but  to  ensure  the  payment  of  the  debt,  or 
an  appearance  to  an  action.  Section  112. 
of  that  act  prescribes  before  whom  this 
affidavit  ought  to  have  been  sworn;  and 
the  registrar  of  the  Court  of  Bankruptcy 
had  no  authority  under  that  section,  but  his 
jurisdiction  is  given  solely  by  5  &  6  Vict. 
c.  122.  s.  67. 

Cur.  adv.  vull. 

Lord  Denman,  C.J. — ^The  only  question 
now  for  our  consideration  is,  whether  the 
registrar  of  the  Court  of  Bankruptcy  bad 
power  to  administer  an  oath  to  the  defen- 
dant, upon  whose  affidavit  this  indictment 
is  framed.  The  affidavit  was  made  under 
the  8th  section  of  the  1  &  2  Yict.  c.  110, 
which  provides  in  substance,  that  if  a  cre- 
ditor, whose  debt  shall  amount  to  100/.,  of 
any  trader  within  the  meaning  of  the  bank- 
ruptcy law,  shall  file  an  affidavit  in  Her 
Majesty's  Courts  of  Bankruptcy,  that  such 
^bt  is  due,  and  the  trader  shall  not  within 
twenty-one  days  do  certain  things,  he  shall 
be  deemed  to  have  committed  an  act  of 
bankruptcy.  By  the  112th  section,  the 
affidavit  is  to  be  made  before  the  Court  of 
Bankruptcy,  or  a  Commissioner  of  that 
court,  or  a  Master  Extraordinary  in  Chan- 
cery, or  Commissioner  for  taking  affidavits 
in  the  Bankruptcy  Court  or  any  of  the  su- 
perior courts  at  Westminster. 

By  the  5  &  6  Vict.  c.  122,  other  provi- 
sions are  made  respecting  the  filing  affidavits 
of  a  debtor  against  a  trader,  and  his  being 
deemed  to  have  committed  an  act  of  bank- 
ruptcy, on  not  doing  certain  things ;  but 
the  statute  1  &  2  Vict.  c.  110.  s.  8.  is  not 
repealed.    By  the  67th  section  of  the  latter 


act,  all  affidavits  to  be  made  or  used  in 
matters  of  bankruptcy,  or  under  or  by  virtue 
of  any  statute  relating  to  bankrupts,  and  of 
this  act,  shall  and  may  be  sworn  before 
(amongst  others)  any  registrar  or  deputy 
registrar  of  the  Court  of  Bankruptcy. 

This  indictment  charges  the  defendant's 
affidavit  to  have  been  made  and   sworn 
before  a  registrar  of  the  Court  of  Bank- 
ruptcy, and  as  regards  this  motion  to  arrest 
the  judgment,  we  must  take  it  to  have  been 
so  sworn  (3).     It  is  contended  by  the  defen- 
dant, that  this  section  applies  only  to  affi- 
davits made  in  the  progress  of  a  bankruptcy, 
or  to  affidavits  under  the  5  &  6  Vict,  c.  122, 
and  that  it  does  not  authorize  the  swearing 
an  affidavit  before  the  registrar,  under  the 
8th  section  of  1  &  2  Vict.  c.  110,  because 
that  affidavit  is   to  be  made  before  any 
bankruptcy,  and  may  or  may  not  lead  to  a 
bankruptcy,  according  as  the  trader  does  or 
does  not  comply  with  the  requisites  of  the 
section ;  and,  further,  that  that  statute  re- 
lates to  the  abolition  of  arrest  on  mesne 
process  and  to  insolvent  debtors,  and  not  to 
bankrupts,  and  that  the  primary  object  ot 
the  8th  section  is  to  secure  the  pa3rment  of 
debts  or  the  appearance  of  defendants  to  an 
action. 

Now,  looking  at  that  section,   'we   find 
that  it  applies  only  to  debtors  who  an 
traders  within  the  bankruptcy  lawa,  and  to 
creditors  who  have  a  sufficient  petitioning 
creditor's  debt,  and  that  it  constitntes  a 
new  act  of  bankruptcy,  not  before  known 
to  the  law,  on  the  trader's  failing  to  comply 
with  the  requisites  of  the  section,  and  that 
the  affidavit  under  it  is  to  be  filed  not  in 
any  court  of  law,  but  in  the  Court  of  Bank- 
ruptcy,    It  was  manifestly  framed  in  lieu  of 
the  former  statutes,  which  made  the  trader's 
lying  in  prison  under  arrest  on  mesne  pro- 
cess for  a  certain  time  an  act  of  baukmptcy, 
which  act  of  bankruptcy  was  abolished  by 
the  abolition  of  arrest  on  mesne  process; 
and  we  think  that  the  primary  and  essential 
object  of  the  section  was  to  provide  a  new 
act  of  bankruptcy,  and  not  to   secure  the 
payment  of  debts  or  appearance  to  aetiona, 
though  it  guards  against  making  a  trader 
a  bankrupt  who  was  ready  to    do    either 

(3)  It  appeared  on  the  eridence  that  it  wms,  in 
fact,  sworn  before  a  deputy  registrar  of  the  Coart 
of  Bankraptojr. 
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the  one  or  the  other  of  those  things.  We 
think,  therefore,  that  the  1  &  2  Vict.  c.  110, 
so  far  as  regards  the  8tb  section  of  it,  is  a 
statute  relating  to  bankrupts,  within  the 
meaning  of  the  67th  section  of  the  5  &  6 
Vict.  c.  122 ;  and,  further,  that  the  affida* 
Tit  does  relate  to  matters  of  bankruptcy, 
though  at  the  time  it  -was  made  no  bank- 
ruptcy existed,  nor  was  it  certain  at  all 
that  the  trader  would  commit  an  act  of 
bankruptcy. 

Under  these  circumstances,  we  are  of 
opinion  that  the  affidavit  was  sworn  before 
a  person  having  competent  authority,  and 
that  this  rule  to  arrest  the  judgment  must 
be  discharged. 

Rule  discharged. 


1847. 
Jane  23. 


} 


PATNTER,  ESQ.  V.  THE  QUEEN. 


Rate  —  Tejiants  in  Common  —  Distress 
Warrant — Separate  Jurisdiction — Notice  of 
Allowance. 

A  distress  warrant  may  issue  against 
any  one  of  a  number  of  tenants  in  common 
refusing  to  pay  the  amount  of  a  rate  assessed 
OH  all  of  them. 

In  a  notice  of  allowance  of  a  rale  it  is  not 
necessary  to  shew  how  the  rate  was  allowed. 
Therefore  it  was  not  held  necessary,  where 
it  appeared  that  the  rate  was  allowed  by  a 
poUee  magistrate,  to  allege  that  he  had  made 
the  aUowanee  at  a  police  court. 

A  rate  is  not  invalid  under  6  4*  7  WiU,  4. 
e.  96.  s.  i,for  not  following  in  precise  words 
the  prescribed  form,  if  it  is  duly  signed  by 
the  churchwardens  and  overseers  before  it 
is  allowed, 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  136.] 


1} 


THE  QUEEN  V.  ORIIISHAW. 


1847 
June  5 

Municipal  Corporation  —  Coroner  — 
Grant  of  Separate  Court  of  Quarter  Sessions 
— Quarterly  Meeting — Adjournment — No- 
tice— Quo  Warranto — Corporate  Officer — 
6^7  Vict.  c.  89. 

The  borough  of  W.  having  petitioned  for 
a  grant  of  a  separate   Court  of  Quarter 
New  Suuu,  XVI.-aB. 


Sessions,  under  i^  6  Will. 4.  c.  76.  s.  103, 
received  a  letter  from  the  Secretary  of  State 
informing  them  that  the  Crown  had  made 
the  grant,  and  within  ten  days  from  the 
receipt  of  this  letter  (but  before  the  actual 
grant  had  passed  the  great  seal),  the  town 
council  appointed  R.  coroner  of  the  borough, 
not  under  seal,  who  exercised  the  office,  and 
was  recognized  as  coroner  by  the  town 
council  repeatedly,  and  within  ten  days  after 
the  actual  grant  of  the  Qtuirter  Sessions  had 
been  received  by  the  council. 

A  general  quarterly  meeting  was  held  on 
the  9th  of  November,  when  a  mayor  was 
elected,  and  other  general  business  trans- 
acted, and  the  meeting  was,  by  a  resolution 
then  passed,  adjourned  to  the  16th  of  No- 
vember, on  which  day  a  resolution  was 
passed  by  the  council,  removing  R.  from  the 
office  of  coroner  and  appointing  G.  in  his 
stead.  No  notice  was  given  of  this  meeting, 
except  the  ordinary  three  days'  notice  re- 
quired by  section  69,  which  did  not  specify 
the  business  to  be  transacted  at  the  meeting : 
— Held,  that  the  office  was  full,  as,  even  if 
the  council  had  no  right  to  appoint  until 
after  the  actual  grant  of  the  Court  of  Quar- 
ter Sessions,  the  recognition  ofR.  as  coroner 
by  them,  within  ten  days  after  the  actual 
grant,  was  a  good  ratification  of  the  prior 
appointment. 

Held,  also,  that  the  election  of  G.  was 
invalid. 

Held,  also,  that  under  5  4-6  Will.  4. 
c.  76.  s,  69.  no  notice  need  be  given  of  such 
business  transacted  at  the  adjourned  meeting 
of  the  16th  of  November,  as  had  been  en- 
tered upon  on  the  9th  of  November,  but 
that  notice  ought  to  be  given  of  any  other 
business  transacted  at  the  adjourned  meeting. 

Qnasre—whether  a  coroner  of  a  borough 
is  a"  corporate  officer"  within  6  <$*  7  Fict. 
c,  89.  s.  1. 

Information,  in  the  nature  of  a  quo  war- 
ranto, for  exercising  the  office  of  coroner 
of  the  borough  of  Wigan,  filed  the  7th  of 
May  1844.  Several  issues  were  raised, 
which  ate  sufficiently  referred  to  in  the 
special  verdict,  which  set  out  the  following 
facts : — 

The  borough   of  Wigan  is   named    in 

Schedule  (A.)  of  the  Municipal  Corporation 

Act  (5  &  6  Will.  4.  c.  76),  and  before  that 

act  the  mayor  for  the  time  being  exercised 

3D 
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the  office  of  coroner  in  the  said  borough, 
under  the  original  charter  of  incorporation. 
On  the  23rd  of  February  1836,  the  town 
council  having  signified  their  desire  that  a 
separate  court  of  Quarter  Sessions  should 
be  holden  for  the  borough,  a  warrant  was 
accordingly  issued  under  the  sign  manual, 
directing  the  grant  of  a  separate  Court  of 
Quarter  Sessions  to  the  said  borough.  On 
the  30th  of  April  1836,  the  following  letter 
was  sent  from  the  Home  Office  to  the  town 
clerk  of  the  borough : — 

"  WUtohaU,  April  30, 1886. 

"  Sir, — I  am  directed  by  Lord  John 
Russell  to  acquaint  you,  for  the  information 
of  the  council  of  Uie  borough  of  Wigan, 
that  his  Majesty  has  been  pleased  to  grant 
that  a  separate  Court  of  Quarter  Sessions 
shall  be  henceforward  holden  in  and  for  the 
borough  of  Wigan. 

"I  am,  &c.,  S.  M.  Phillipps." 

This  letter  was  received  by  the  town 
clerk  on  the  1st  of  May,  and  by  him  laid 
before  the  council,  and  entered  on  their 
minutes.  A  meeting  of  the  council,  at 
which  more  than  two-thirds  of  the  whole 
council  were  present,  was  duly  held  on  the 
7th  of  May  1836,  being  wiUiin  ten  days 
next  afUr  the  receipt  of  the  said  letter, 
when  an  election  for  the  office  of  coroner 
for  the  borough  took  place,  and  on  a  poll 
Mr.  Rogerson,  who  was  duly  qualified 
within  the  act,  was  declared  to  be  elected ; 
and  within  the  time  in  that  behalf  provided 
he  took  the  oath  of  office  and  all  oUier 
oaths  required  by  law,  and  actually  exer- 
cised the  office  of  coroner  and  held  inquests 
in  the  said  borough,  and  was  repeatedly 
recognized  and  treated  as  coroner  by  the 
council  up  to  November  1842,  but  there 
was  no  appointment  of  him  under  the  seal 
of  the  borough,  or  otherwise  than  by  entry 
of  the  said  proceedings  of  the  council  upon 
the  minutes.  The  grant  of  a  separate  Court 
of  Quarter  Sessions  for  the  said  borough 
passed  the  great  seal,  and  the  seals  of  the 
duchy  and  county  palatine  of  Lancaster, 
on  the  10th  of  June  1836,  and  was,  on  the 
9th  of  July  following,  duly  signified  to  the 
town  council,  and  accepted  by  l^em.  Within 
ten  days  next  after  signification  of  the  said 
grant,  viz.  on  the  14th  of  June  1836,  Mr. 
Rogerson  held  an  inquest,  as  coroner,  within 
the  said  borough,  and  continued  to  exercise 
the  office  of  coroner  until  November  1842 


without  dispute,  and  no  other  person  during 
that  time  acted  aa  coroner  in  the  said 
borough. 

A  quarterly  meeting  of  the  council  of 
Wigan  was  drily  held  on  the  9th  of  Novem- 
ber 1842,  for  the  transaction  of  the  general 
business  of  the  said  borough,  at  which 
meeting  a  mayor  for  the  ensuing  year  wa* 
elected,  and  other  general  business  trans- 
acted, as  set  out  in  the  verdict,  and  the 
meeting  was,  in  pursuance  of  a  resolution 
then  passed  to  that  efiect,  adjourned  to  the 
16th  of  November  following;  on  which  day 
a  meeting  was  accordingly  held  by  adjourn- 
ment, at  which,  among  other  matters,  it 
was  resolved,  that  Mr.  Rogerson  should  be 
removed  from  the  office  of  coroner  for  the 
borough,  and  Mr.  Grimshaw  should  be 
appointed  in  his  room,  and  that  the  town 
clerk  should  be  directed  to  prepare  a  formal 
appointment  of  Mr.  Grimshaw  as  coroner. 
A  minute  of  these  proceedings  was  duly 
entered  in  the  books  of  the  council;  but 
the  special  verdict  did  not  expressly  find 
that  no  other  business  besides  that  entered 
on  the  minutes  was  then  transacted.  A 
formal  appointment  of  Grimshaw,  as  coro- 
ner, was  sealed  with  the  corporation  seal, 
at  a  further  adjournment  held  on  the  30th 
of  November. 

No  notice  or  summons  was  ^ven  to  the 
members  of  the  council  of  the  meeting  held 
on  the  16th  of  November,  except  the  said 
resolution  at  the  preceding  meeting,  from 
which  the  same  was  adjourned,  and  a  notice 
or  summons,  signed  by  the  town  clerk,  and 
delivered  to  each  member  of  the  council 
three  days  at  least  before  the  meeting,  in 
the  following  form,  the  dates  and  blanks 
being  filled  up,  but  which  did  not  specify 
the  business  proposed  to  be  transacted  at 
the  meeting.— 

«TowD  Clerk's  Office,  Wigan,  184  . 

"  Sir, — I  beg  leave  to  inform  yon  that  a 

meeting  of  the  council  of  the  borough  of 

Wigan  will  take  place  at  the  New  Town 

Hall,  on  the  day  of 

precisely  at  in  the  afternoon,  and  that 

your  attendance  is  particularly  requested. 

"  I  am.  Sir,  your  obedient  servant, 

it  _____ 

"Town  Clerk." 
No  notice  was  given  to  Rogerson  pre- 
vious to  the  adjourned  meeting,  or  of  the 
proceedings  to  remove  him,   nor  was  he 
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present  st  «ther  of  Uiose  meetings.  Since 
the  16th  of  November  1842,  Rogerson 
eondnued  to  act  as  coroner  as  previonsly, 
and  since  the  said  30th  of  November  Grim- 
sbaw  had  also  acted  as  coroner,  and  held 
inqnests  and  received  the  fees  in  the  said 
boroogfa.  "  Bat  whether  or  not  upon  the 
whole  matter  aforesaid,  the  said  office  of 
coroner  of  the  said  borough  of  Wigan  was 
or  was  not  vacant  in  manner  and  form  as 
the  said  T.  Crrimshaw  hath  in  his  said  plea 
alleged ;  and  whether  the  said  meeting  <^ 
the  said  council  of  the  said  borough  in  the 
said  plea  first  above  mentioned  was  or  was 
not  duly  convened,  assembled,  or  held  in 
manner  and  form  as  the  said  T.  G.  hath  in 
his  said  plea  alleged ;  and  whether  the  said 
meeting  of  the  said  council  of  the  said 
boroogfa  mentioned  in  the  said  plea  as  being 
held  by  adjournment  was  or  was  not  duly 
held  or  assembled  in  manner  and  form  as 
the  said  T.  G.  hath  in  his  said  plea  alleged  ; 
and  whether  or  not  the  said  council  of  the 
said  borough  did  or  did  not  duly  elect  or 
sppmnt  the  said  T.  G.  to  the  said  office  of 
coroner,  or  to  he  coroner  of  the  said  borough, 
in  manner  and  form  as  the  said  T.  G.  hath 
in  his  said  plea  all^d,  the  jurors  aforesaid 
are  altogether  ignorant,"  &c. 

Martin  {Pickering  was  with  him),  for 
tiie  Crown. — First,  the  office  was  full  when 
Oie  council  took  upon  themselves  to  appoint 
Grimshaw.  The  appointment  of  a  coroner 
is,  nnder  section  62.  of  the  Municipal  Cor- 
poration Act,  to  be  quamdiu  bene  se  getterit: 
it  is,  Aerefore,  a  freehold  office,  and  one 
who  has  accepted  and  used  it  with  apparent 
right  can  only  be  removed  by  a  quo  warranto 
—  The  King  v.  the  ComieiUors  of  Derby 
(1),  The  King  v.  the  Mayor  of  fVineheiter 
(2),  5  Bac.  Ahridg.  251.  In  &ct,  the 
terms  of  the  resolution  shew  that  the  conncO 
considered  the  office  as  full.  There  is  no 
ground  for  objecting  that  the  appointment 
of  Rogerson  was  not  under  seal — Saunders 
T.  Owen  (3),  Com.  Dig.  '  Justices  of  Peace,' 
D,  5.  The  entry  in  the  books  is,  in  fact,  the 
appointment  Then,  it  is  said,  the  right  to 
appoint  a  coroner  does  not  arise  until  the 
actnal  grant  of  the  separate  Court  of  Quar- 
ter Sessions.  Bat  even  if  that  is  so,  the 
recognition  of  Rogerson  as  coroner  within 

(1)  2  Nev.  &  Per.  589. 

(2)  7  Ad.  &  £L  215;  ».  c.6  Uw  J.  Rep.  (h.s.) 
K.B.  213. 

(3)  2  Sslk.  467. 


ten  days  of  that  time  is  good  as  a  confir- 
mation of  the  prior  appointment.  But  it  is 
submitted  that  6  &  7  Vict.  c.  89.  s.  1. 
applies  here,  and  the  coroner  being  "  a  cor- 
porate officer,"  his  election  cannot  be  called 
in  question  after  it  has  been  held  for  more 
than  twelve  months.  The  former  act, 
32  Greo.  2.  c.  58,  seems  conclusive  on  this 
point.  The  King  v.  Brooks  (4)  shews  that 
an  user  of  the  office  de  facto  is  sufficient 
to  bring  a  case  within  that  act.  Next,  as 
to  the  meeting  of  the  16th  of  November,  it 
was  not  duly  convened,  as  the  particular 
business  intended  to  be  then  brought  for- 
ward ought  to  have  been  specified  under 
section  69.  of  the  Municip^  Corporation 
Act. 

[Lord  Denhan,  C.J. — This  meeting 
appears  on  the  minutes  to  have  been  ad- 
journed from  the  quarterly  meeting  of  the 
9th  of  November,  of  which  no  notice  is 
necessary ;  and  so  was  it  not  in  the  terms  of 
the  issue  duly  convened  by  adjournment  ?] 

That  will  not  dispense  with  the  necessity 
of  notice  having  been  given  of  the  business 
to  be  done  at  the  adjourned  meeting,  except, 
perhaps,  in  the  case  where  some  particular 
business  is  begun  and  not  finished  at  the 
quarterly  meeting. 

[Coleridge,  J. — There  must  be  three 
clear  days'  notice  of  all  meetings ;  therefore, 
if  your  argument  is  correct,  every  adjourn- 
ment must  be  for  more  than  three  days.] 

W.  H.  Watson  {Cowling  was  with  him), 
for  the  defendant. — As  to  tiie  point,  whether 
the  office  was  vacant  or  not  in  November 
1842.  By  the  old  constitution,  the  mayor 
was  coroner  of  the  borough;  and  unless 
there  has  been  a  valid  appointment  to  the 
office  since  the  Municipal  Act,  the  mayor 
will  still  fill  it. 

[Patteson,  J. — Section  64.  expressly 
provides  that  the  coroner  for  the  county 
shall  act  for  the  borough  until  the  grant  of 
a  separate  Quarter  Sessions.] 

The  appointment  of  Rogerson  was  clearly 
without  authority,  as  there  was  then  in  fact 
no  existing  grant  of  a  court  of  Quarter 
Sessions.  The  32  Geo.  2.  c.  68.  only 
applies  to  borough  officers  properly  so 
called :  a  coroner  is  not  a  "  corporate 
officer."  The  6  &  7  Vict  c.  89.  does  not 
apply  to  this  case,  being  passed  subsequentiy 
to  those  proceedings. 

(i)  8  B.  &  C.  321 ;  s.  c  6  Law  J.  Rep.  K.B.  322. 


Digitized  by 


Google 


388 


COURT  OF  QUEEN'S  BENCH: 


[Coleridge,  J. — This  point  was  con- 
sidered in  refierence  to  an  appointment  lekt- 
ing  to  the  harbour  of  Poole  (5).] 

The  last  issue  is,  whether  the  council  did 
elect  Grimshaw  and  appoint  him  under  the 
corporate  seal ;  that  assumes  that  the  meet- 
ing was  duly  convened,  and  must  therefore 
be  found  for  the  defendant  at  all  events. 

[Lord  Denman,  C.J. — ^We  cannot  re- 
strain that  issue  to  the  mere  &ct  of  the 
appointment;  the  question  as  to  the  meeting 
being  duly  convened  must  be  involved  in 
the  issue.] 

Then,  as  to  the  meeting  of  the  16th  of 
November,  no  notice  of  the  business  to  be 
transacted  was  necessary,  as  it  was  a  mere 
adjournment  of  the  quarterly  meetbg  of 
the  9th  of  November. 

Martin,  in  reply. — The  council  treat 
these  as  original  and  not  adjourned  meet- 
ings, by  giving  three  days'  notice.  No 
notice  of  tibe  regular  business  to  be  trans- 
acted at  a  quarterly  meeting  need  be  given, 
for  all  the  members  are  supposed  to  attend, 
but  such  a  notice  must  be  given  in  every 
other  case.  As  to  the  appointment  of 
Rogerson,  although  it  took  place  before  the 
grant  actually  passed  the  great  seal,  yet  he 
received  the  fees  and  exercised  the  office 
afterwards,  and  was  recognized  by  the 
council ;  that  is  quite  sufficient  to  shew  that 
the  office  was  full.  There  is  no  distinction 
as  to  this  issue,  whether  Rogerson  was 
rightfully  or  wrongfully  in  office. 

Lord  Denman,  C.J. — With  respect  to 
these  four  issues,  as  the  two  intermediate 
ones  are  framed,  it  appears  to  me,  that  the 
defendant  is  entitled  to  the  verdict  on  tbem. 
I  think  the  meeting  of  the  9th  of  November 
was  duly  convened.  Whether  the  other 
meeting  was  so  or  not  is  unknown  to  us. 
Whether  any  of  the  business  then  done  was 
or  was  not  part  of  the  business  done  on 
the  first  day  we  do  not  know.  On  the 
fourth  issue  I  think  there  is  no  doubt.  This 
is  one  of  the  most  important  functions  the 
corporation  has  to  peiibrm,  and  it  has  been 
performed  most  unsatis&ctorily :  and  I  am 
of  opinion  that  the  election  of  Grimshaw 
was  a  bad  election.  But  that  issue  alone 
would  not  have  been  decisive  of  the  case. 
There  is  another  issue,  whether  the  office 
was  vacant  or  not.     I  think  the  office  was 

(5)  See  The  Queen  v.  Poole,  7  Ad.  &  KL  780 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Q.B.  12«. 


full.  The  councO  ext  to  appoint  a  coroner 
for  the  borough, — it  is  not  said  under  seal, 
—and  indeed  Mr.  Watson  does  not  con- 
tend that  that  is  necessary.  Every  &ct 
which  is  requisite  to  make  a  good  appoint- 
ment appears  here.  The  proper  body  to 
appoint  are  those  who  do  appoint:  they  are 
informed  of  the  grant  of  a  separate  court  of 
Quarter  Sessions,  and  then  within  ten  days 
firom  the  receipt  of  that  information  they 
make  the  appointment.  Very  shortly  after- 
wards, the  relator,  Rogerson,  is  placed  in 
the  office,  and  receives  the  fees  belonging 
to  it.  Nothing  could  be  more  dangerous 
than  to  say  that  the  appointment  is  void, 
because  there  was  some  want  of  formality 
in  it.  But,  besides,  the  recognition,  soon 
after  the  act  of  appointment,  and  the  fact 
that  the  council  treat  the  party  as  if  he 
were  properly  appointed,  is  in  itself,  in  my 
opinion,  an  appointment. 

Patteson,  J. — I  am  of  the  same  opinion. 
The  borough  of  Wigan  existed  before  the 
passing  of  the  Municipal  Corporation  Act, 
and  the  mayor  of  the  borough  formerly 
acted  as  the  coroner.  That  being  so,  the 
effect  of  the  5  &  6  Will.  4.  c.  76.  was  to 
abolish  that  part  of  the  charter  by  which 
the  Mayor  was  coroner  of  the  borough;  for 
it  repeals  everything  inconsistent  with  its 
provisions :  and  by  section  64.  it  enacts, 
"  that  in  every  borotigh  in  which  there 
is  no  separate  Court  of  Quarter  Sessions 
holden,  no  person  shall  take  any  inquisi- 
tion as  coroner  within  the  borough,  except 
the  coroner  for  the  county  or  district  in 
which  such  borough  is  situated."  Now, 
in  this  borough,  no  separate  Court  of 
Quarter  Sessions  could  be  holden  until  the 
Crown  granted  it.  Then,  if  the  mayor  had 
power  to  hold  inquests,  that  part  of  the 
statute  is  gone.  UnUl,  therefore,  the  grant 
of  the  separate  Court  of  Quarter  Sessions, 
there  was  no  coroner  for  the  borough. 
Then  comes  the  62nd  section,  which  pro- 
vides that  the  council  of  every  borough, 
in  which  a  separate  Court  of  Quarter  Ses- 
sions shall  be  holden,  "shall,  within  ten 
days  next  after  the  grant  of  the  said  court 
shall  have  been  signed  to  the  council  of 
such  borough,  appoint  a  fit  person,  not  be- 
ing an  alderman  or  councillor,  to  be  coroner 
of  such  borough,  so  long  as  he  shall  well 
behave  himself  in  his  office  of  coroner; 
and  none  thereafter  shall  take  any  inqui- 
sition which  belongs  to  the  office  of  coroner 
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within  snch  borongh,  save  only  the  coroner 
to  from  time  to  time  to  be  appointed." 
Now,  it  may  be  doubtful,  what  is  Uie  mean- 
ing of  the  words  "  after  the  grant  of  the 
■aid  Court  shall  have  been  signified  to  the 
Comt,"  whether  they  relate  to  the  time 
when  the  corporation  receives  a  notification 
from  the  Secretary  of  State  that  it  is  her 
Majesty's  pleasure  to  grant  a  separate  Court 
of  Quarter  Sessions  to  the  borough,  or  to  the 
grant  itself.  It  appears,  however  in  this 
case,  that  within  ten  days  after  that  notifica- 
tion by  the  Secretary  of  State,  the  council  do 
appoint  Mr.  Rogerson  to  be  coroner.  He 
exercises  the  office,  and  then  come  the 
actual  letters  patent  granting  the  separate 
Court  of  Quarter  Sessions.  The  verdict 
finds  that  he  exercised  the  office  within  ten 
days  after  the  grant  itself,  and  that  would 
clearly  be  a  ratification  of  his  appointment 
by  the  council.  It  would  be  too  much  to 
say,  under  the  first  issue,  that  the  office  was 
not  full,  for  Mr.  Watson  admitted  that  if  a 
person  was  in  exercise  of  the  office,  though 
irregularly  appointed,  he  must  be  said  to  be 
in  office.  I  do  not  enter  into  the  question 
of  time  within  which  Rogerson  could  be  re- 
moved. It  is  clear  that  if  he  was  really  the 
coroner,  he  could  not  be  removed  except  by 
quo  warranto.  The  second  issue  must  ne- 
cessarily be  found  for  the  defendant;  for 
that  applies  to  the  meeting  of  November  9, 
which  is  a  meeting  held  under  the  statute. 
The  issue  as  to  the  meeting  of  the  16th 
must  be  found  also  for  the  defendant,  for  it 
does  not  appear  that  there  was  not  some 
general  business  lei^  undisposed  of  on  the 
9tli,  which  might  be  properly  transacted 
on  the  16th,  though  the  business  actually 
done  on  that  day  could  not  have  been  done 
by  itself;  for  it  is  quite  clear  that  there 
ought  in  such  case  to  have  been  the  proper 
notices  given.  I  quite  agree  with  Mr. 
Martin's  ^gument,  ^at  if  we  held  other- 
wise, the  corporation,  by  adjourning  from 
time  to  time,  might  evade  the  salutary  pro- 
visions of  the  act. 

Coleridge,  J.— As  my  Lord  and  my 
Brother  Patteson  have  gone  particularly 
into  the  question  as  to  the  specific  issues,  I 
shall  address  my  observations  to  the  point 
whether  the  office  was  ever  full ;  and  I  am 
of  opinion  that  it  was  full,  and  that  Mr. 
Orimshaw  was,  for  that  reason,  not  duly 
elected.  Whether  it  was  full  or  not,  might 
be  tested  by  this — would  a  mandamus  have 


lain  to  elect  Grimshaw  ?  If  all  Rogerson's 
acts  could  be  considered  as  void,  a  manda- 
mus might  have  lain;  but  can  it  be  said 
that  such  is  the  case  here  ?  The  appoint- 
ment, indeed,  is  made  some  few  days  before 
Uie  council  have  the  power  which  accrues 
to  them  within  those  few  days.  No  ap- 
pointment under  seal  is  provided  for  by  the 
act,  and  the  council  may  appoint  in  any 
other  way  they  please.  They  find  a  per- 
son, who  has  been  irregularly  appointed,  in 
office,  and  they  ratify  his  right  to  it.  It 
seems  to  me  that,  after  this,  we  cannot  say 
that  the  appointment  was  merely  void. 
Suppose  Rogerson  was  a  corporate  officer — 
it  is  not  necessary  to  decide  that  point,  but 
the  impression  on  my  mind  is  that  he  is  not 
— he  may  go  on  for  twenty  years  summon- 
ing witnesses  and  holding  inquests,  and 
then  he  may  be  told  the  office  has  been 
vacant  all  the  time.  My  mind  shrinks  hom 
such  a  construction ;  and,  therefore,  I  am 
bound  to  say  that  I  think  the  office  was 
full.  If  so,  Grimshaw  was  not  well  ap- 
pointed. But,  in  another  point  of  view,  I 
think  he  was  not  well  appointed,  for  want  not 
of  notice,  but  of  a  proper  summons.  Look- 
ing to  section  69,  a  summons  to  attend  the 
council  is  required.  The  notice  to  be  fixed 
on  the  door  need  not  specify  the  business 
to  be  transacted  at  the  meeting;  but  the 
town  clerk  is  bound  to  sign  another  notice 
which  must  specify  the  business  proposed 
to  be  transacted  at  the  meeting.  The  ques- 
tion is,  whether  the  meeting  of  the  16th  of 
November  falls  within  the  rule  as  to  a  sum- 
mons. No  doubt  it  is  most  important  that 
such  notice  should  be  given,  for  otherwise 
there  would  be  no  mode  of  avoiding  abuses. 
Therefore  it  can  only  be  by  straining  the 
absolute  words  that  the  case  can  be  taken 
out  of  the  section.  The  words  are,  "  There 
shall  be  in  every  borough  four  quarterly 
meetings  in  every  year,  at  which  the  council 
shall  meet  for  the  transaction  of  general 
business,  and  no  notice  shall  need  to  be 
given  of  the  business  to  be  transacted  on 
such  quarterly  days."  Now,  it  is  very  well 
known,  that  there  is  certain  business  which 
must  be  transacted  at  these  quarterly  meet- 
ings, particularly  on  the  9th  of  November ; 
and  on  these  days  the  corporators  are  bound 
to  attend  without  notice.  But  if  that  meet- 
ing is  turned  into  a  meeting  for  the  trans- 
action of  business  which  may  be  done 
equally  well  at  one  time  as  at  another,  the 
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parties  are  left  without  any  knowledge  of 
what  the  particular  business  is  for  which 
they  are  convened,  unless  a  notice  is  given. 
Still  more  does  this  reasoning  apply,  if,  after 
having  done  nothing  but  the  proper  general 
business  on  one  of  the  quarterly  days,  the 
meeting  is  adjourned,  and  at  the  adjourn- 
ment  other  than  general  business  can  be 
brought  on.  It,  therefore,  seems,  that  this 
meeting  does  not  fall  within  the  words  of 
the  proviso;  and  that  therefore  a  notice 
and  summons  were  absolutely  necessary. 
£iiL£,  J.  concurred. 

Judgment  for  the  Crown  on  the  firti 
and  fourth,  and  for  the  defendant 
on  the  second  and  third,  inue$.* 


u 


COLLETT  V.  CURLING. 


1847 

June  IS. 

Landlord  and  Tenant— Rent — Appor- 
tionment. 

Premises  were  demised  by  A.  to  B.  from 
the  i&th  of  March  1844, /or  a  twelvemonth 
certain,  and  from  thence  until  determined 
by  a  six  months'  notice  from  B,  expiring  at 
any  quarter  of  a  year,  at  the  rent  of  1201. 
per  annum: — Held,  that  the  rent  was  pay- 
able yearly,  and  that  A.  could  not  recover 
in  use  and  occupation  for  the  quarter  ending 
the  2&th  of  December  1845. 

Assumpsit,  for  use  and  occupation. 

Plea — Non  assumpsit 

The  particulars  of  demand  were  for  301. 
for  one  quarter's  rent  of  premises  in  Water- 
loo Place,  Pall  Mall,  due  December  1845. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  sittings  at  Westminster,  the  following 
agreement,  signed  by  the  plaintiff  and  the 
defendant,  was  put  in,  dated  29th  of  March 
1844  :— 

"  Miss  Mary  Jane  Collett  this  day  agrees 
to  let  to,  and  Mr.  John  Curling  agrees  to 
take  the  second  floor  in  the  house,  No.  4, 
Waterloo  Place,  Pall  Mall,  with  the  right 
of  entry  and  exit  at  all  times  thereto.  To 
hold  from  the  25th  day  of  March  1844,  for 
a  twelvemonth  certain,  and  thence  for  the 
continuance  of  the  term  of  Miss  CoUett's 
interest  in  the  said  premises,  so  long  as  it 
shall  continue,  until  determined  by  a  six 

•  See  llie  Queen  e.  Tbomai,  8  Ad.  &  £1.  183  ; 
«.  c.  7  Uw  J.  Rep.  (M.f.)  Q.B.  141. 


months'  notice  from  the  said  John  Cuilin(t, 
expiring  at  any  quarter  of  a  year ;  at  the 
rent  of  ISOi.  a-year,  free  ftx>m  all  rates  and 
taxes,  which  are  not  to  be  borne  by  the 
said  John  Curling.  The  above  sum  of  120i. 
a-year  to  include  attendance,"  &e. 

It  was  contended,  on  behtdf  of  the  defen- 
dant, that  the  rent  was  not  payable  quar- 
terly, but  yearly.  The  jury  found  a  verdict 
for  the  plaintiff,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuiL  A 
rule  ninhavingbeen  obtained  accordingly,— • 

Sir  J.  Jervis  (Attorney  General)  and 
Welsby  (May  26)  shewed  cause.— The  hold- 
ing under  the  agreement  cannot  be  simply  a 
yearly  holding,  as  notice  may  be  givra  to 
determine  it  at  the  end  of  the  quarter.    It 
cannot  be  contended  that  if  it  is  so  detei- 
mined  at  the  end  of  any  quarter  (not  being 
at  the  expiration  of  the  year),  such  quarter's 
rent  is  not  to  be  paid.    In  Packer  v.  Gibbins 
(1),  where  rent  was  payable  quarterly,  and 
the  premises  were  destroyed  by  fire  in  the 
mid^  of  the  quarter,  it  was  held  that  the 
landlord  might  recover  for  the  occupation 
up  to  the  time  of  the  fire. 

Watson,  contra. 

Cur.  adv.  mlt. 

The  judgment  of  the  Court  was  subse- 
quendy  delivered  by — 

Lord  Denman,  C.J. — In  this  case  the 
question  was  whether  the  rent  vras  payable 
quarterly  or  yearly.  The  agreement  fbr  the 
rent  of  1202.  a-year  would  make  it  paysibVe 
yearly,  unless  the  stipulation  for  determining 
the  tenancy  by  a  six  months'  notice,  expiring 
at  any  quarter  of  a  year,  raises  a  ptesump- 
tion  that  it  should  be  payable  qnarteily. 
We  cannot  infer  any  such  intention  from 
that  stipulation,  nor  do  we  find  any  antbo- 
rity  for  such  a  construction ;  conaequeatly 
the  plaintiff's  claim  fitils. 

Rule  absolute  for  entering  a  'nomamit. 


(IN  THE  EXCHEQUER  CHAMBER.] 
1845.     \  ST.   katherine's    dock  cou- 

Dec.  I.     /  PANY  V.  HIGOS.* 

Writ  of  Error  after  Death  of  Defendant— ' 
Assignment  of  Errors — Judgment  of  Nim 
Pros. 

(1)  1  Gale  &  DsT.  lOi  s.  e.  11  Law  J.  Rep.  liLa.) 
Q.B.224. 

*  The  decitioD  of  tbe  Eicbeqaer  Chamber  np<io 
the  writ  of  error  in  this  ease,  is  reportvd  ante,  p.  971 . 
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0*  Iht  4(A  of  June  the  Court  gave  judg- 
tUKtforthe  defendant,  who  died  on  the  I2th. 
/«  Angfut  an  order  to  enter  up  judgment 
none  pro  tone  wot  obtained ;  aiul  on  the  9th- 
tki  defendant's  attorney  conmmnicated  the 
MM  of  the  executor,  in  order  to  bring  a 
writ  of  error,  but  the  death  of  the  defendant 
Mu  not  taggetted  on  the  record.  The  writ 
»f  error  wot  allowed,  and  served  on  the  ISth 
«/  October ;  the  return  was  made  on  the  Srd 
(f  November ;  and  the  following  day  the 
wrU  aad  transcript  were  lodged  with  the 
derk  of  the  errors  of  the  court  of  error. 
On  the  22nd  of  November  notice  of  a  scire 
bats  qaue  execudonem  non  was  sued  out 
M  the  name  of  the  executors,  returnable  on 
Ike  lith  of  January.  On  the  \2th  of  De- 
ttmber  judgment  of  non  pros,  was  signed 
mier  the  rule  of  Hilary  term,  4  Will.  4. 
^  10, 11 ,  no  assignment  of  errors  having 
<e«  delivered: — The  Court  of  Exchequer 
Chamier  considered  that  as  a  writ  of  error 
ites  not  abate  by  the  death  of  the  defendant 
Mow,  the  judgment  signed  was  regular,  and 
ttqr  allowed  the  judgment  to  be  set  aside, 
e»d  the  plaintiff  to  assign  errors,  only  on 
teymeut  of  cost*. 

On  Oe  4th  of  June  1845,  the  Court  of 
QoeeB'i  Bench  gave  judgment  in  this  action 
for  tlie  defendadDt  Uiggs,  who  died  on  the 
Ibh  of  the  same  month.     In  August  an 
orrier  was  made  to  enter  up  judgment  nunc 
pro  toae;  and  on  the  9th  of  that  month  the 
■ttoraey  for  the  former  defendant  commu- 
■Kated  the  name  of  the  executor,  in  order 
that  a  writ  of  error  might  be  brought,  but 
the  deatli  of  the  defendant  was  not  sng- 
pated  on  the  record.    A  writ  of  error  was 
aBeordin^y  sued  out  and  allowed,  and  served 
««  the   13th  of  October,  and  the  return 
Made  on  the  Srd  of  November;  and  on  the 
Wlowing  day  the  writ  and  transcript  of  the 
•*eoid  wete  lodged  with  the  clerk  of  the 
enon  of  this  court.     On  die  1 2th  of  De- 
cember judgment  of  non  pros,  was  signed 
■Oder  tbe  rale  of  court,  Hilary  terra,  4 
WaL  4.  pi.  10,  11,     On  the  22nd  of  No- 
wnber  notice  of  a  scire  facias  quare  execu- 
ttmtm  mom,  was  sued  out  in  tbe  name  of  the 
WMCtttora,  returnable  on  the  ISth  of  January 
■net.     No  assignment  of  errors  had  been 
Mv«t«d  by  the  plaintiff  in  error.     On  the 
IM  ttl  November  the  attorney,  who  had 

Sid  for  the  defendant,  called  on  the  plain- 
'»  •ttomey,  and  required  him  to  proceed 


with  the  writ  of  error.  He  was  then  shewn 
an  assignment  of  errors,  which  he  said  was 
irregular. 

Dundas  had,  on  affidavit  stating  the  above 
facts,  obtained  a  rule  calling  upon  the  de- 
fendant in  error  to  shew  cause  why  the 
judgment  of  non  pros,  should  not  be  set 
aside  for  irr^ulari^,  and  as  being  contrary 
to  good  faith. 

Martin  shewed  cause.— The  judgment 
was  signed  regularly,  no  errors  having  been 
assigned  within  the  eight  days  from  the  4th 
of  November,  as  required  by  the  rule  of 
court.  The  former  practice  is  stated  in 
2  Wms.  Sound.  101,  t.  When  a  suit  abates 
by  death  of  the  plaintiff,  it  is  necessary  to 
sue  out  a  set.  fa. ;  but  it  is  not  necessary  to 
do  so  opon  the  death  of  a  defendant,  as  the 
suit  is  not  abated  thereby :  the  suing  out  the 
set.  fa.  has  nothing  to  do  with  the  defen- 
dant's right  to  sign  judgment  of  non  pros, 

Dundas  and  Ogle,  in  support  of  the  rule. 
— The  plaintiff  in  error  did  not  assign  errors, 
as  the  death  was  not  suggested  on  the  record, 
as  it  was  the  duty  of  the  executors  to  do. 

[Parkk,  B. — The  proper  course  was  to 
assign  the  errors,  and  if  they  would  not 
join  to  sue  out  a  sci.fa,  ad  audundum  erreres 
^Tidd's  Pract.  506.] 

[TiNDAL,  C.J. — I  think  the  justice  of 
the  case  requires  that  yon  should  be  let  in 
to  assign  errors  on  payment  of  costs.] 

[Parke,  B. — If  Uie  executors  join  in 
error,  you  want  nothing,  and  may  proceed 
as  if  no  death  had  taken  place.] 

It  is  submitted  that  die  plaintiff  is  en- 
tided  to  the  rule  without  paying  costs. 
The  judgment  of  non  pros,  is  irregular,  as 
having  been  signed  at  the  instance  of  the 
dead  man.  The  executors  should  have 
been  made  parties  to  the  record :  if  they 
had  refused  to  join  in  error  the  plaintifib 
could  not  have  signed  judgment  without 
making  them  parties  to  the  record. 

[Parke,  B. — Supposing  the  judgment 
affirmed,  just  the  same  thing  would  occur ; 
it  would,  on  this  record,  be  a  judgment  for 
Higgs.] 

[TiNDAL,  C.J. — That  will  not  make  it 
bad :  a^.  fa,  may  be  issued  in  the  name  of 
a  dead  man,  if  within  a  certain  time.] 

The  authority  of  the  attorney  ceased  bv 
the  death  of  bis  client. 

[Erlk,  J.— How  does  it  appear  by  the 
record  that  Higgs  was  dead  when  the  judg- 
ment of  non  pros,  was  signed?] 
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That  fact  appears  by  the  affidavits  and 
not  by  the  record ;  but  if  the  Court  cannot 
look  out  of  the  record,  then  the  assignment 
of  errors  ought  to  have  been  received. 

[Parke,  B. — In  point  of  law,  the  pro- 
ceedings go  on  in  the  name  of  the  dead 
man.] 

It  is  clearly  against  good  faith  that  judg- 
ment of  turn  pros,  should  have  been  signed 
while  the  «ei.  fa.  quare  executionem,  &c. 
was  running,  which  was  issued  in  the  name 
of  the  executors,  and  was  not  returnable 
until  the  13th  of  January :  if  the  plaintiff 
had  delivered  an  assignment  of  error  by 
that  day  it  would  have  been  in  time. 

Per  Curiam. — I  think  if  the  rule  is  that 
a  writ  of  error  does  not  abate  by  the  death 
of  a  defendant  below,  you  may  go  on  and 
sign  judgment  in  his  name,  and  that  this 
rule  can,  therefore,  only  be  made  absolute 
on  payment  of  costs. 

The  rule  was  made  absolute  accord- 
ingly, the  plaintiff  to  he  allowed 
a  fortnight  to  assign  errors. 


-THE    QUEEN    V.    ST.    OEOROE 
1847.  THE  MARTYR,  SOOTHWARK, 

May  1,  27 ;  -       (bethlem  hospital.) 

July  7.  THE  QUEEN  V.  THE  SAME, 

I     (bridewell  hospital.) 

Poor  Rate,  Liability  to — Public  Chari- 
table Institution  —  Bethlem  Hospital  — 
Bridewell  Hospital — Royal  Foundation. 

Bethlem  Hospital  is  an  institution  for  the 
reception  and  cure  of  poor  lunatics,  and  by 
charter  38  Hen.  8.  the  mayor,  ^c.  of  London 
are  constituted  trustees,  keepers,  and  gover- 
nors of  the  hospital,  and  pursuant  to  statute 
50  Oeo.  3.  c.  cxcviii.  certain  lands  held  by 
them  in  the  parish  of  G.  were  demised  to 
trustees,  and  a  new  hospital,  for  the  reception 
of  lunatics,  erected  thereon.  The  hospital 
is  for  the  reception  of  indigent  lunatics,  as 
many  of  whom  are  admitted  as  the  buiUUng 
will  hold;  but  none  possessed  of  any  estate  or 
money  sufficient  to  maintain  them  elsewhere 
are  received.  The  patients  are  provided 
with  maintenance,  medicine,  and  every  ne- 
cessary, except  clothing,  for  twelve  months 
or  more,  free  of  all  charge ;  if  not  cured, 
then  they  are  admitted  into  the  incurable 
class,  for  some  of  whom  their  friends  or  the 
parish  officers  make  payments  towards  their 


maintenance,  but  in  no  instance  sufficient  to 
afford  any  profit  to  the  hospital.  Part  of 
the  hospital  is  appropriated  to  the  reception 
•of  criminal  luntUics,  detained  under  warrant 
from  the  Crown,  and  under  the  controul  of 
and  paid  for  by  government.  All  the  funds 
of  the  hospital  (including  the  sums  paid  for 
the  incurable  patients,  and  by  government 
for  the  criminal  patients  J  are  appliM  to 
the  general  objects  of  the  charity.  The  go- 
vernors  derive  no  emolument  at  all  from  the 
hospital. 

Bridewell  Hospital  was  instituted  by 
charter  of  Edw.  6.  for  the  purpose  of  har- 
bouring, correcting,  and  employing  destitute 
persons  and  vagabonds,  and  was  granted  to 
the  mayor,  ^c.  of  London,  who  were  directed 
to  commit  destitute  persons  and  vagabonds  to 
the  house  of  occupations  in  Bridewell,  which 
they  were  ordered  to  erect,  and  to  make  rules 
for  their  government.  A  house  of  occupations 
was  erected  on  lands  situate  in  the  parish  of 
G,  and  demised  to  trustees  for  that  purpose ; 
and  has  ever  since  been  used  for  the  recep- 
tion of  destitute  persons,  vagabonds,  %c.  of 
both  sexes,  from  any  place  whatever,  found 
in  London,  Middiesex,  or  part  of  Surrey, 
who  are  maintained  entirely  at  the  charge 
of  Bridewell  Hospital,  and  are  employed  as 
directed  by  the  charter,  in  "  learning  and 
exercising  honest  sciences  and  occupations." 
The  raw  materials  necessary  for  exercising 
the  trades  practised  are  bought  by  the 
governors  of  the  hospital,  and  manufactured 
by  the  inmates ;  such  articles  as  are  not  requir- 
ed for  consumption  in  Bridewell  and  Bethlem 
Hospitals  are  sold,  and  the  proceeds  form 
part  of  the  general  fund  for  purchase  of 
other  materials  to  be  manufactured,  and  no 
profit  is  made  by  such  sale.  All  the  funds 
of  Bridewell  Hospital  are  applied  solely  for 
the  purpose  of  the  charity,  and  the  governors 
derive  no  profit  therefrom  whatever:-— 

Held,  that  the  occupation  by  the  corpora- 
tion of  London  of  Bethlem  Hospital  and  of 
the  house  of  occupations  was  for  public  pur- 
poses only,  and  not  a  beneficial  occupation, 
and  that  they  were  not  rateable  under  a  local 
act,  which  imposed  a  rate  upon  all  persons 
who  should  hold,  use,  occupy,  or  possess 
land,  ^c.  in  the  parish  of  G. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  129.] 
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THOMAS  V.  FSEDHICK8. 


1847. 

Hiy22 
Jnne  10. 

Pleading  — /Agreement — Grant — Deed — 
hcorporeal  Hereditament — Condition  Pre- 
cedent— Immaterial  Issue, 

Deebtration  on  a  written  agreement  (not 
■M&r  seal)  by  the  plaintiff  to  let  land  to 
Ike  defendant  for  two  years,  and  by  the 
defendant  to  make  satisfaction  for  damage 
done  to  tenants  by  game  on  their  farms, 
tier  which   he    was    to   be   at  lUterty    to 
freserve  the  game;  the  amount  of  damage 
to  be  settled  by  two  referees,  one  chosen 
if  eaeh  'party,  or  by  their  umpire  in  case 
sf  ^sagreement.     Averment,  that  the  de- 
fendmt  entered  and  enjoyed  the  exclusive 
right  of  shooting  during  the    whole  term 
agreed  upon.     Breach,  that,  although  within 
■  reasonable  time  one  W.  M.  was  chosen 
and  nominated  on  behalf  of  the  plaintiff,  and 
aatiee  thereof  given  to  the  defendant,  who 
•at  requested  by  the  plaintiff  to  give  the 
tame  amd  address  of  a  referee  on  his  behalf 
b  act  with  the  said  W.  M.  within  ten  days, 
or  that  in  default  the  said  W.  M,  would  assess 
Ae  diamtge  alone,  yet  the  defendant  did  not 
■or  wotld  give  notice  to  the  plaintiff  of  any 
ferton  chosen  or  nominated  on  his  behalf, 
•or  ever  nude  any  satisfaction  for  the  dam- 
age done;  that,  accordingly,  W.  M,  alone 
nttited  the  damage,  and  that  the  defendant 
f^  not  paid  any  compensation  to  the  plain- 
t^:—Held,  that,  after  verdict,  the  deelara- 
tiM  tufidentUf  alleged  a  refusal  by  the 
itfemdamt  to  nominate  a  referee. 

Held,  also,  that  the  agreement  to  make 
ttmspenaaiion  wa*  not  void,  although  the  right 
tf  akootnsg,  being  an  incorporeal  heredita- 
■Ma<,  lUd  mot  pats  by  it. 

HeUL,  alto,  that  as  the  defendant  was 
stated  to  tune  enjoyed  the  right  of  shooting 
dwrnff  the  whole  period  agreed  for,  the  ab- 
eemee  of  an  avermenl  of  a  grant  of  tuch 
ri^kt  a*  a  condition  precedent  would  not 
remder  the  declaration  bad. 

17te  jetrtf  found  for  the  defendant,  on  an 
inmm  that  the  plaintiff  did  not  notify  to  the 
deftmdant  hit  choice  of  an  arbitrator  within 
m  nasomable  time : — Held,  to  be  an  imma- 
teriml/lMdinff. 

Aamixnpsit.     The  declaration  was  on  an 
agreement,  signed  by  the  pUuntiif  and  the 
Nxv  Sb»»b».  XVI-— Q.B. 


defendant,  whereof  the  pl^ntiff  agreed  to 
let  to  the  defendant,  for  the  term  of  two 
years,  a  house  and  field  adjoining,  and  the 
defendant  agreed  to  pay  the  hire  of  game- 
keepers and  all  other  expenses  incident  to 
the  preservation  of  game,  and  to  make 
satisfaction  to  the  plaintiff's  tenants  for  any 
damage  done  by  the  game  upon  their  farms, 
over  which  the  defendant  was  to  be  at  liberty 
to  preserve  the  same ;  the  amount  of  such 
damage  to  be  ascertained  by  two  indifferent 
persons,  one  to  be  chosen  by  eaeh  party, 
and,  in  the  event  of  any  disagreement  be- 
tween the  referees,  by  an  umpire  to  be 
chosen  by  them.  Averment,  that  the  de- 
fendant entered  under  the  agreement,  and 
preserved  the  game,  and  exercised  a  free 
and  exclusive  licence  and  right  of  sporting 
over  the  farms  of  one  J.  E,  a  tenant  of 
the  plaintiff,  during  the  whole  term ;  that 
damage  was  done  by  the  game  on  these 
farms,  and  that  defendant  was  requested  by 
the  plaintiff  to  choose,  nominate,  and  notify 
some  indifferent  person  on  his  behalf,  to 
ascertain  the  amount  of  damage,  according 
to  the  agreement,  together  with  plaintiff's 
referee ;  that  although  within  a  reasonable 
time,  to  wit,  &c.  an  indifferent  person,  to  wit, 
one  W.  Moody,  on  behalf  of  the  other  of  the 
said  parties,  was  chosen  and  nominated,  and 
notice  thereof  given  to  the  defendant,  and  the 
defendant  was  requested  by  the  pl^ntiff  to 
give  the  name  and  address  of  some  person 
chosen  and  appointed  by  the  defendant  to 
act  as  his  referee,  and  to  fix  the  time  and 
place  of  meeting  within  ten  days,  in  default 
of  which  the  said  W.  M.  would,  at  the  expi- 
ration of  that  time,  proceed  alone  to  aseer- 
^n  the  damage,  yet  that  ihe  defendant  did 
not  g^ve  notice  to  the  plaintiff  or  to  J.  £. 
or  to  W.  M.  of  any  person  chosen  or  nomi- 
nated on  his  behalf,  nor  has  defendant  ever 
made  satisfaction  to  any  amount  to  the 
plaintiff,  or  to  the  sud  J.  E.  for  the  damage 
done  by  the  said  game  to  the  said  farms. 
Averment,  that  the  said  W.  M.  did  alone 
ascertain  the  amount  of  damage  done  to  the 
said  farms  at  1602.  12s.  6d.  for  damage 
done  in  the  first  year,  and  at  1832.  7«.  for 
damage  done  in  the  second  year  of  the  de- 
fendant's term,  of  which  the  defendant  bad 
notice.  Breach,  that  the  defendant  had 
neglected  to  make  any  satisfaction  or  com- 
pensation to  the  plaintiff  or  to  the  said  J.  E. 
for  the  said  damage. 

3F, 
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Pleas  —  First,  non  assumpsit;  eighth, 
that  although  notice  that  one  indifferent 
person,  on  the  part  and  behalf  of  the  other 
of  the  said  parties,  had  been  chosen  and 
nominated  was  given  to  the  defendant,  yet 
such  notice  was  not  given  to  the  defendant 
within  such  reasonable  time  as  in  the  de- 
claration mentioned. 

The  action  was  tried,  before  Wightman, 
J.,  at  the  Carmarthenshire  Spring  Assizes, 
1846,  when  the  jury  found  that  the  amount 
of  damage  done  by  rabbits  and  game  in 
1843  was  60/.  and  in  1844  45Z.,  and  a  ver- 
dict was  entered  for  the  defendant  on  the 
eighth  issue,  and  for  the  plaintiff  on  all  the 
others. 

E,  V.  Williams  had  obtained  a  rule,  call- 
ing upon  the  plaintiff  to  shew  cause  why 
the  judgment  should  not  be  arrested  on  the 
ground,  first,  that  the  agreement  was  void, 
not  being  under  seal,  as  it  purported  to 
pass  an  incorporeal  hereditament ;  secondly, 
that  the  plaintiff  was  only  entitled  to  recover 
the  damage  assessed  in  the  way  provided 
for  in  the  agreement,  viz.,  by  two  referees, 
and  that  the  defendant  was  not  bound  to 
pay  any  sum  otherwise  assessed.  The  rule 
was  also  granted  for  a  new  trial,  on  the 
ground  that  the  jury  had  included  in  their 
verdict  damage  done  by  rabbits  as  well  as 
by  game.  On  the  first  point  he  cited  Bird 
V.  Higgini(m{\). 

Chilton  had,  at  the  same  time,  obtained 
a  cross  rule,  calling  upon  the  defendant  to 
shew  cause  why  there  should  not  be  judg- 
ment for  the  plaintiff  on  the  eighth  issue 
lion  obstante  veredicto. 

Chilton  and  Peacock  shewed  cause  against 
the  rule  to  arrest  the  judgment,  and  were 
directed  to  argue  the  second  point  in  arrest 
of  judgment  first. — It  is  said  that  the 
defendant  having  refused  to  notify  to  the 
plaintiff  the  nomination  of  any  person  to 
make  the  valuation  on  his  part,  Mr. 
Moody,  the  referee  appointed  by  the  plain- 
tiff, could  not  go  on  with  it.  But  the  noti- 
fication of  the  appointment  is  substantially 
part  of  the  appointment  itself,  and  therefore 
a  refusal  to  notify  the  appointment  is  in  effect 
a  refusal  to  appoint,  which  would  have  been 
quite  suflicient  if  averred  in  the  declaration. 
But  it  is  also  said  that  there  is  no  sufficient 


(I)  6  Ad.  <c  El.  824;  s.c.  6  Law  J.  Rep.  (n.s.) 
Exch.  282. 


breach  shewing  a  refusal  by  the  defendant 
to  nominate  a  referee.  The  sole  question 
is,  whether  an  agreement  to  appoint  an 
arbitrator  to  act  jointly  with  another  is 
performed  by  merely  nominating  a  person, 
but  without  giving  any  notice  of  his  name 
and  address  to  the  other  side;  and  it  is 
submitted,  that  the  agreement  is  not  per- 
formed by  such  a  nomination.  After  verdict 
the  facts  stated  in  the  declaration  shew  a 
sufficient  cause  of  action. 

[Patteson,  J. — Perhaps,  under  the  cir- 
cumstances, the  defendant  might  not  have 
been  bound  by  the  award  of  Moody,  but  he 
would  be  liable  to  pay  damages.  There  is 
a  sort  of  double  breach,  for  refusing  to 
appoint  an  arbitrator,  or  to  make  satisfac- 
tion in  damages.] 

The  damages  may  be  referred  to  the  good 
cause  of  action. 

Butt  and  Gray,  in  support  of  the  rule. — 
The  breach  assigned  is  not  that  the  defen- 
dant did  not  nominate,  but  that  be  did  not 
give  notice  to  the  plaintiff  of  the  nomination ; 
which  is  not  a  good  cause  of  action,  for  it 
is  not  necessary  that  notice  of  the  choice  of 
anarbitratorshouldbegiven  to  the  otherside, 
as  no  such  express  provision  is  made  in  the 
agreement,  nor  will  it  be  inferred,  unless 
the  agreement  cannot  be  carried  into  effect 
without  doing  so.  The  proper  breach  would 
have  been  that  the  defendant  did  not  nomi- 
nate an  arbitrator. 

[Patteson,  J.^The  agreement  is  to  pay 
the  compensation  assessed  by  the  two  arbi- 
trators; and  if  the  defendant  has  prevented 
that  particular  mode  of  assessment  from 
being  carried  out,  he  cannot  object  to  the 
compensation  being  assessed  differently.] 

[Erle,  J. —  Thompson  v.  Chamoek  {\) 
is  in  point,  supposing  this  to  have  arisen 
on  general  demurrer  to  a  plea  setting  out 
an  agreement  to  refer  to  a  declaration  for 
damages.] 

If  there  is  a  stipulation  that  the  damage 
is  to  be  ascertained  in  a  particular  manner, 
it  cannot  be  ascertained  in  any  other. 

Lord  Denman,  C.J. — This  objection 
would,  perhaps,  be  a  good  ground  of  special 
demurrer,  but  after  verdict  I  think  it  is 
sufficiently  averred  that  the  defendant  did 
not  choose  a  referee ;  for  when  one  party  is 

(2)  8  Term  Rep.  1.19. 
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to  choose  an  arbitrator  he  cannot,  strictly 
ipealcing,  be  said  to  have  done  so,  until 
be  lets  the  other  party  know  that  he  has 
chosen.  I  quite  agree  with  the  plaintiff 
that  the  word  "  nominate"  does  not  mean 
putting  down  a  person's  name  on  paper,  and 
keeping  it  in  your  pocket;  it  implies  notice 
pierious  to  the  arbitrator's  acting,  which  is 
inip<ksible  under  this  reference.  We  must, 
therefore,  hear  the  other  ground  of  objec- 
tion, 

Fattesoh,  J. — Possibly  if  there  had  been 
a  special  demurrer  on  the  ground  that  this 
wu  a  negative  pregnant,  it  might  have  suc- 
ceeded; bat  after  verdict,  it  is  as  plain  as 
it  can  be,' on  this  declaration,  that  the  defen- 
dant has  not  chosen  an  arbitrator. 

Coleridge,  J. — After  verdict  this  is  a 
sufficient  statement  of  a  refusal  to  choose 
as  arbitrator  by  the  defendant,  for  one 
eiKatial  ingredient  of  the  choice  is  the 
^ring  notice  of  it  to  the  other  side. 

EuE,  J. — The  breach  of  contract  con- 
nsts  in  not  making  sads&ction  in  damages 
to  the  plaintiff;  and  that  is  clearly  alleged 
in  the  declaration:  the  plaintiff  says,  the 
deCssdsnt  might  have  appointed  an  arbi- 
^Bba,  but  gave  me  notice  that  he  would 
niJie  no  such  appointment. 

Chikou  and  Peacock  then  argued  the 
other  point  in  arrest  of  judgment. — Bird  v. 
Higginiou  is  relied  on  by  the  other  side; 
bat  that  case  is  distinguishable,  as  it  is  here 
alleged  that  the  defendant  during  the  term 
enjoyed  the  exclusive  right  of  shooting  ; 
that  makes  it  an  executed  consideration  on 
which  an  action  may  be  maintained.  Tithes 
will  only  pass  by  deed;  but  if  a  party  bar- 
gains to  retain  them,  and  does  retain  them, 
he  must  pay  for  them,  and  an  action  for 
tithes  bargained  and  sold  would  lie. 

[Coleridge,  J. — Tithes  are  specific  chat- 
tels, which  is  not  the  case  here.  J 

Here  the  bargain  is,  that  the  defendant 
will  do  a  certain  act,  viz.  compensate  the 
tenants,  in  consideration  of  his  having  the 
exdosive  right  of  shooting  granted  to  him ; 
and  although  he  could  not  enforce  this  right 
against  the  plaintiff,  as  there  is  no  grant 
hy  deed,  yet  having  enjoyed  the  right,  and 
having  had  all  the  benefit  he  stipulated  for, 
^  contract  becomes  executed,  and  the 
wmpeniation  agreed  for  may  be  recovered 
from  the  defendant. 


[Patteson,  J. — You  cannot  declare  as, 
upon  an  executed  contract ;  but  you  must 
treat  it  as  executory  in  the  first  instance, 
and  then  shew  that  it  has  become  executed.] 

Perhaps  in  point  of  form  that  may  be  so ; 
but  in  all  cases  where  a  plaintiff  can  declare 
in  the  indebitatus  form  he  may  frame  his 
count  specially,  and  shew  that  the  contract 
has  been  performed  on  his  part. 

Butt  and  Gray,  contra. — Bird  v.  Higgin- 
ion  shews  the  proper  test  to  be,  whether 
the  plaintiff  is  compelled  to  resort  to  the 
void  contract:  if  so,  he  cannot  recover. 
The  law  will  not  infer  from  enjoyment 
under  a  void  contract  any  agreement  to  per- 
form collateral  stipulations. 

[Patteson,  J.  referred  to  Mortimer  v. 
M'CalUin{S)  as  deciding  the  contrary.] 

A  declaration  could  only  be  finmed  on 
the  promise  implied  by  law ;  and  the  agree- 
ment is  only  admissible  in  evidence  to  shew 
that  it  was  not  a  gift  or  without  considera- 
tion, but  it  cannot  be  looked  at  as  an 
agreement  at  all. 

[Ekle,  J. — One  party  agrees  to  let,  and 
the  other  to  take ;  that  is,  to  let  and  to  take 
by  some  instrument  capable  of  passing  the 
right :  is  not  that  a  valid  agreement  ?] 

Such  an  agreement  may  be  valid,  but  it 
passes  nothing. 

[Coleridge,  J. — Suppose  this  had  been 
an  agreement  to  grant  the  right  by  deed,  and 
the  declaration  had  alleged  a  grant  by  a  deed 
which  contained  no  provision  as  to  compen- 
sation, and  then  alleged  as  a  breach  non- 
payment of  the  compensation,  then  recourse 
must  be  had  to  the  agreement  not  under 
seal.] 

In  such  a  case  the  specific  compensation 
could  not  be  recovered. 

The  point  as  to  there  being  a  new  trial 
on  the  ground  that  the  jury  had  included 
in  their  verdict  the  damage  done  by  rabbits 
as  well  as  by  the  game  was  then  argued,  an 
offer  having  been  made  on  behalf  of  the 
plaintiff  to  leave  the  amount  of  damages  to 
be  settled  by  some  third  party,  but  refused 
by  the  defendant. 

Cur.  adv.  viiA. 

Butt  and  Gray  then  proceeded  to  shew 
cause  against  the  rule  for  judgment  non 

(3)  6  Mee.  &  Wels.  58 ;  s.  c.  9  Law  J.  Rep.  (n.s.) 
Ezcb.  73. 
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obstante  veredicto  on  the  eigliUi  issue. — The 
eighth  plea  raises  a  material  issne :  the  state- 
ment that  the  plaintiff  did  not  give  notice 
to  the  defendant  of  his  appointment  of  an 
arbitrator  mthin  a  reasonable  time  is  equi- 
valent to  an  averment  that  no  arbitrator 
was  appointed ;  that  follows  firom  the  view 
the  Court  have  taken  on  the  former  motion. 
Chilton  and  Peacock,  in  support  of  this 
rule.^The  allegations  of  the  appointment 
of  the  plaintiff's  arbitrator,  and  the  notifica- 
tion of  the  appointment,  are  all  immaterial, 
as  the  defendant  refused  to  appoint  any 
arbitrator  at  all  on  his  part,  and  he  is  there- 
fore bound  to  pay  compensation  whether 
the  plaintiff  appointed  an  arbitrator  or  not. 
Cur.  adv.  vult. 

Judgment  was  delivered  on  ihe  first  rule 
by- 

LoBD  Dbnman,  C.J. — In  this  case  a 
motion  was  made  in  arrest  of  judgment  on 
two  grounds ;  one  of  which  was  disposed  of 
during  the  ai^ument,  the  other  was  that 
the  agreement  set  out  in  the  declaration  to 
let  the  shooting  over  a  manor  was  void, 
because  it  agreed  for  an  incorporeal  right, 
being  in  grant,  and  passing  only  by  deed. 
But  it  appears  to  us,  that  this  ground  can- 
not be  sustained,  for  although  the  agree- 
ment did  not  pass  the  right  to  the  shooting, 
still  it  is  not  for  that  reason  void.  An 
agreement  to  execute  a  conveyance  is  valid 
as  an  agreement,  though  it  does  not  operate 
to  pass  an  estate,  and  its  validity  is  not 
affected  by  the  question,  whether  the  subject 
of  the  deed  he  incorporeal  or  corporeal. 
It  was  also  contended,  that  the  declaration 
ought  to  have  shewn  a  grant  by  deed,  and 
that  it  was  therefore  bad  for  not  averring 
performance  of  a  condition  precedent.  But 
as  the  right  is  stated  to  have  been  enjoyed 
during  the  whole  period  agreed  for,  and  as 
the  absence  of  a  grant  would  not  occasion 
any  damage  to  the  defendant,  we  should 
hold  that  he  had  received  the  substance  of 
the  consideration  agreed  for,  even  if  after 
verdict  it  must  be  intended  that  a  grant 
was  not  made.  This  deciMon  is  not  at 
variance  with  Bird  v.  Higgineon.  The 
plaintiff  there  failed  in  an  action  for  rent, 
or  payment  in  the  nature  of  rent,  claimed  to 
be  due  under  a  similar  ^eement,  because 
enjoyment  of  the  right  for  the  time  agreed 
for  did  not  appear  on  the  declaration,  but 


only  an  entry  by  the  •defendant     The 
defendant  also  moved  for  a  new  trial,  be- 
cause the  jury  included  in  their  ven&t  the 
damage  by  rabbits  as  well  as  that  by  gsme. 
But,  inasmuch  as  the  trial  was  properly 
condncted  down  to  the  assessment  of  the 
damages,  and  as  the  defendant  has  refiued 
every  offer  of  the  plaintiff  to  rectify  any 
mistake  in  that  assessment,  if  there  be  any, 
without  setting  aside  the  verdict  on  the 
issues,  we  think  that  he  ought  not  to  obtain 
the  advantage  of  ohjeeting  to  the  finding  of 
the  issues  under  the  pretext  of  objecting  to 
the  amount  of  damages,  and  that  his  rule 
must  be  discharged. 

Rule  to  arrett  judgment,  or  /or 
a  new  trial,  ^charged. 

Lord  Denuan,  C.J.,  on  a  subsequent 
day,  delivered  judgment  on  the  second  rule. 
—In  this  case,  we  are  of  opinion,  that  the 
rule  ought  to  be  made  absolute  for  jadg- 
ment  for  the  plaintiff,  notwithstanding  the 
verdict  for  the   defendant  on   the  ei^rth 
issue,  finding  that  the  plaintiff  did  not  notify 
to  the  defendant  his  choice  of  an  arbitrator 
within  a  reasonable  time.     It  appears  by 
the  record,  that  the  defendant  waa  requested 
to  appoint  an  arbitrator  on  his  part,  and 
refused  to  do  so  within  a  reasonable  time. 
In  effect,  he  refused  to  proceed  by  arbitrsr 
tion.     It  is,  therefore,  immaterial  whether 
the  plaintiff  chose  an  arbitrator  or  notified 
his  choice  at  any  time ;  and  the  verdict  on 
this  issne  is  consequently  on  sta  immatenil 
&ct,  and  does  not  prevent  the  plaintiff  frooi 
having  judgment. 

Rule  absolute  for  judgment  non 
obstante  veredicto. 


THE  QUEEN  V.  THE  JUSTICES 
OF  HIDDLESKX. 


Bail  Covbt. 

1847 
June  10, 

Poor  Removal  Act,  9^\0  Viet.  e.  66.— 
Construction  of  \st  section — Mandamus. 

An  order  of  removal  was  made  before  the 
passing  of  the  9  4>  10  Viet.  c.  66;  but  no 
removal  took  place  till  after  the  ae<  had 
passed.  After  the  removal  an  appeal  emu 
en(ere<i  against  the  order,  and  the  chief 
ground  was,  that  the  pauper  had  reetded  in 
the  respondent  parish  five  yeara  next  bejort 
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Hk  ffUeatUm  for  the  warrant.  The  Ses- 
MM  refiued  to  hear  the  appeal  o»  the 
gnmd  Utat  the  order  was  before  the  act, 
ni  the  reaoval  after  it,  and  the  statute 
fu*  M  right  of  appeal  agaiiut  the  removal. 
The  Court  granted  a  mandamus  com- 
uuiing  the  Justices  to  hear  the  appeal. 

[For  the  report  of  the  above  case,  see 
l6Uw  J.  Rep.  (n.8.)  M.C.  p.  135.] 


1846. 


COBB  V.  ALLAN  AND  ANOTHER. 


BoroHgh  Rate— Watch  Rate— Order  of 
Town  CoHueil — Warrant  of  Town  Clerk- 
Special  Overseer — Form  of  Rate — Distress. 

The  town  council  of  the  borough  of  R. 

'  t  an  order  that  a  fair  and  equal  borough 

me,  under  the  provisions  o/  5  4-  6  Will.  4. 

A  76,  should  be  made  on  the  several  parishes, 

^e.  for  raising  1,6542.,  and  that  the  pro- 

ftrtion  of  that  port  of  the  parish  of  S.  lying 

■itiUa  the  limits,  ^e.  should  be  365/.  8<., 

Ae  sums  to  be  rated  at  Is,  in  the  pound ; 

Mdtiat  the  churchwardens,  ^e.  should  levy, 

*°Uctt,  attd  pay  the  amounts  assessed  on 

fhstr  tmpeetive  parishes,  and  that  a  warrant 

^*der  lie  eorporate  seal  should  be  directed 

l»  lie  town  derk  authorizing  him  to  demand, 

toUtet,  and  receive  the  amounts  so  rated, 

^fsr  thsU  purpose  to  issue  his  warrants  to 

tie  timrehwardens,  ^e.  requiring  them  to 

levy,  eMeet,  and  pay  the  same  amounts,  4*0. 

yt  wmrrant  was  accordingly  issued  to  the 

tMni  clerk,  commanding  him  to  "demand, 

loUeet,  and  receive"  the  amounts  rated. 

The  town  clerk  issued  his  precept  to  the 
Sfeeial  overseer,  who  had  been  previously 
sppointed  for  that  part  of  the  parish  of  S. 
wiieh  lay  within  the  limits,  requiring  him  to 
"levy,  collect,  and  pay,"  by  a  fair  and  equal 
reU,  tie  sum  of  365/.  &». 

The  special  overseer  thereupon  made  a 
rate,  headed  "  a  borough  rate,  ^c.  upon  the 
lands,  %e.  within  that  part  of  the  parish  of 
S,  situate  within  the  borough  after  the  rate 
ef  U.  id.  in  the  pound,"  and  calculated  to 
fraiuw4S7/.  17«. 

2W  tamn  eowneil  having  at  the  same  time 

mrderad  a  watch-rate  to  be  made  for 

r  e66L  2*.  at  dd.  in  the  pound,  the 

1  of  the  parish  ofS.  being  153/.  7s., 


similar  proceedings  were  taken  to  raise  the 
amount,  and  the  special  overseer  made  a 
watch  rate  on  the  lands  within  that  part  of 
the  parish  of  S.,  at  6d.  in  the  pound,  and 
calculated  to  produce  160/.  Bs. 

The  plaintiff  having  refused  to  pay  both 
rates,  the  amounts  were  levied  by  two  several 
warrants  of  distress  on  his  goods : — an  action 
of  trespau  being  brought, — Held,  first,  that 
the  order  of  the  town  council  that  the  over- 
seers  should  levy,  coUeet,  and  pay,  empowered 
them  to  make  rates  in  the  above  form. 

Held,  secondly,  that  the  watch-rate  being 
for  the  amount  in  the  pound  mentioned  in  the 
order,  and  free  from  aU  olgeetion,  the  war- 
rant  of  distress  relating  thereto  was  valid, 
and  was  a  defence  to  the  action, 

Qusre — Iff' the  borough-rale  was  good. 

Trespass  for  entering  the  plaintiff's  dwell- 
ing-house, and  seizing,  tajung,  and  con- 
verting his  goods,  &c. 

Plea — not  guilty  "  by  statute." 
At  the  trial,  before  Lord  Denman,  C.J., 
at  the  Spring  Assizes  for  Kent,  in  1846, 
a  verdict  was  entered  for  the  plaintiff  for 
3/.  6s.  damages,  subject  to  the  opinion  of 
the  Court  upon  the  following 

CASE. 

After  the  passing  of  the  act  of  parliament, 
6  &  6  Will.  4.  &  1  Vict.  c.  81,  that  is  to 
say,  on  ihe  18th  of  April  1843,  the  borough 
fund  of  and  for  the  borough  of  Rochester, 
in  the  county  of  Kent  (being  one  of  the 
boroughs  witbin  the  operation  of  the  first- 
mentioned  statute),  was  not  sufficient  for  the 
payment  of  the  expenses  to  be  paid  out  of 
the  borough,  which  would  be  necessarily 
incurred  before  the  end  of  the  year  1843,  in 
carrying  into  effect  the  provisions  of  the  said 
first-mentioned  actas  respected  and  regarded 
the  said  borough. 

On  the  said  18th  of  April  1843,  David 
Baxter  Lewis,  the  then  town  cleik  of  the 
said  borough,  as  the  officer  of  the  said 
borough,  estimated  in  writing  that  the 
sum  of  2,287/.  5s.  9d.,  in  addition  to  the 
then  borough  fund  of  the  said  borough, 
would  be  sufficient  and  necessary  for  the 
payment  of  the  expenses  to  be  incurred 
before  the  end  of  the  year  1843,  in  carrying 
into  effect  the  provisions  of  the  said  first- 
mentioned  act  as  respected  and  regarded 
the  said  borough  [a  copy  of  which  estimate 
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or  statement  was  to  be  referred  to  as  part 
of  the  case]. 

The  said  estimate  or  statement  in  writing, 
on  the  said  18th  day  of  April  1843,  was 
laid  before  and  submitted  to  a  meeting 
of  the  then  finance  committee  of  the  then 
council  of  the  said  borough;  at  which 
meeting  there  were  present  die  then  mayor 
of  the  said  borough,  and  seven  other 
members  of  the  then  town  council  of  the 
said  borough,  at  which  meeting  the  said 
estimate  or  statement  was  examined  by  the 
said  meeting,  according  to  their  usual  cus- 
tom in  such  case,  and  was  agreed  to  and 
adopted  by  the  said  committee  and  meeting ; 
and  the  said  committee  and  meeting  then 
agreed  to  recommend,  and  did  then  recom- 
mend, to  the  then  town  council  of  the  said 
borough  to  make  and  levy  a  watch-rate  at 
6d.  in  the  pound,  and  a  borough-rate  for 
the  said  borough  at  Is,  in  the  pound  for 
raising  2,300/.,  or  thereabouts,  towards 
defraying  such  expenses  of  carrying  into 
effect  the  provisions  of  the  said  first-men- 
tioned act:  a  minute  of  which  proceeding 
was  drawn  up  and  fairly  entered  in  a  book 
kept  for  that  purpose,  and  in  which  book 
was  entered  the  proceedings  of  the  finance 
committee  of  the  council  of  the  said  borough, 
and  was  then  signed  by  the  mayor,  who 
presided  at  the  said  meeting  of  the  said 
finance  committee  (1).  The  town  council 
of  the  said  borough  on  the  said  18th  day  of 
April  1843  consisted  of  twenty-four  mem- 
bers. The  said  estimate  was  on  the  day 
and  at  the  time  of  the  making  the  said 
order  next  hereinafter  mentioned  laid  before 
the  then  town  councU  of  the  said  borough, 
and  the  said  report  and  recommendation  of 
the  finance  committee  of  the  council  of  the 
said  borough  were  openly  read  by  the  town 
clerk.  In  order  to  raise  the  amount  so 
estimated  as  aforesaid,  at  a  meeting  of  the 
then  town  council  of  the  said  borough,  duly 
convened  for  that  purpose,  and  held  on  the 
24th  day  of  April  1843,  the  said  then 
town  council  of  the  said  borough  made  the 
foUowing  order : — 
City  and  Borough  1      At  a  meeting  of  the 

of  Rochester.  J  council,  held  on  the 
24th  day  of  April  1843, — "  It  is  ordered 
by  the  council  that  a  &ir  and  equal  rate 

( 1 )  Copies  of  the  Tsriout  report!  and  otber  docn- 
Bent*  referred  to  scoompaaied  the  csm. 


or  assessment  for  and  as  a  borough  rate, 
in  the  nature  of  a  county  rate,  be  and  the 
same  is  hereby  (under  and  pursuant  to  the 
directions  of  the  act,  passed  in  the  sixth 
year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  entitied,  '  An  act  to 
provide  for  the  regulation  of  Mooicipal  Cor- 
porations in  England  and  Wales,'  and  the 
other  statutes  in  that  behalf),  made  on  the 
several  parishes,  parts,  and  districts  within 
the  city  and  borough,  liable  to  such  rate  for 
raising  the  sum  of  1,6542.  Is.  9d.,{or  or 
towards  the  purposes  to  which  by  law  such 
rate  or  assessment  is  applicable,  and  that 
for  that  purpose,  the  several  parishes,  parts, 
and  districts  within  this  city  and  borough 
be,  and  they  are  hereby  rated,  assessed,  and 
taxed  in  the  several  amounts  or  sums  fol- 
lowing ;  that  is  to  say,  first,  the  parish  of 
St.  Nicholas,  the  sum  of  45  U.  17<.  9d. 
Second,   that   part  of  the  parish  of  St. 
Margaret  which  lies  within  the  limits  and 
jurisdiction  of  this  city  and  borough,  the 
sum  of  661/.  10«.  Ud.     Third,  that  part 
of  the  parish  of  Stiood  which  lies  within 
the  limits  and  jurisdiction  of  this  city  and 
borough,  the  sum  of  365/.  8«.     Fourth, 
that  part  of  the  parish  of  Frindsbury  whidt 
lies  within  the  limits  and  jurisdiction  of  this 
city  and  borough,  the  sum  of  542.  14*.  Id. 
Fifth,  that  part  of  the  parish  of  Chatham 
which  lies  within  the  limits  and  jurisdic- 
tion of  this  city  and  borough,  the  sum  of 
80/.  8«.  6d.     Sixth,  the  precinct  of  the 
cathedral  church  of  Rochester  within  this 
city  and  borough,  the  sum  of  40^  2m.  6d. 
Such    several    sums  rated,   assessed,  and 
taxed,  for  borough  rate,  being  estimated  at 
Is.  in  the  pound  upon  the  annual  value  of 
the  messuages,  lands,  tenements,  and  here- 
ditaments chargeable  to  the  said  rate  within 
the  same  parishes,  parts,  and  diatxicts  re- 
spectively, after  the  abatements  from  such 
annual  value  required  by  law  in  assessing 
poor-rates.     And   it  is    ordered    that   the 
churchwardens  and  overseers  of  the  poor 
of  the  parish  of  St.  Nicholas  and  prednct 
of  the  cathedral  church  of  Rochester,  or 
such  other  persons  as  by  law  may  make  a 
poor-rate  for  such  parish  and   precinct  re- 
spectively, and  the  persons  appointed  to  act 
as  overseers  within  the  said    parts  of  the 
said  several  parishes  of  St.  Margaret,  Strood, 
Chatham,  and  Frindsbury,  which  lie  wiikttn 
the  limits  and  jurisdiction  of  this  city  and 
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b,  for  making,  levying,  and  collect* 
ing  borough -rates  and  watch-rates  therein, 
do  respectively  levy,  collect,  and  pay  the 
tmoants  so  Respectively  above  rated,  as- 
leised,  and  taxed  upon  their  several  pa- 
riiiin,  parts,  or  districts,  on  or  before  the 
24th  day  of  June  now  next  ensuing,  the 
nine  amounts  so  rated,  assessed,  and  taxed 
npoD  the  said  parish  of  St  Nicholas  and 
precinct  of  the  cathedral  church  of  Rochester 
to  be  paid  out  of  the  poor-rates  made  and 
.     collected,  or  to  be  made  or  collected,  for  the 
same  parish  and  precinct  respectively.  And 
it  is  ordered  that  a  warrant  do  issue  under 
the  hand  of  the  mayor  and  the  corporate 
•nl  of  this  city  and  borough,  directed  to 
David  Baxter  Lewis,  gentleman,  town  clerk 
of  tie  said  city  and  borough,  requiring  and 
anthorizing  him  to  demand,  collect,   and 
receive  of  the  churchwardens  and  overseers 
of  the  poor  of  the  said  parish  of  St.  Nicholas 
and  precinct   of  the   cathedral   church  of 
Rochester  respectively,  or  such  other  person 
M  by  law  may  make  a  poor-rate  for  such 
parish  and  precinct  respectively,  and  of  the 
persons  appointed  to  act  as  overseers  within 
the  said  parts  of  the  Several  parishes  of  St. 
Margaret,   Strood,  Chatham,  and  Frinds- 
huiy,  which  lie  within  the  limits  and  juris- 
<Iictioa  of  this  city  and  borough,  for  m^ing, 
IfvyiDg,  and  collecting  borough-rates  and' 
•atch-rates  therein,  severally  and  respec- 
tively, the  amounts  so  rated,  taxed,  and 
sasesied,  upon  the  said  parish,  precinct  and 
parts  respectively  ;  and,  for  that  purpose  to 
issue  his  warrants  to  the  churchwardens  and 
o?CTseera  of  the  poor  of  the  said  parish  of 
St.  Nicholas  and  precinct  of  the  cathedral 
church  of  Rochester,  or  such  other  persons 
as  by  law  may  make  a  poor-rate  for  the 
•aid  parish  and  precinct  respectively,  and 
to  the  persons  appointed  to  act  as  overseers 
widiin  the  said  parts  of  the  several  parishes 
of  St.    Margaret,   Strood,  Chatham,   and 
Frindabary,  which  lie  within  the  limits  and 
joriadiction  of  this  city  and  borough,  for  the 
p«irpaaes  aforesaid,  requiring  them  severally 
■ad  respectively  to  collect,  levy,  and  pay 
to  Km  the  said  David  Baxter  Lewis,  in 
wtnner  and  by  the  time  hereinbefore  men- 
iteed,  tlw  same  amounts  so  rated,  taxed, 
Mi  aMMKd  as  aforesaid."  The  order  then 
tiie  steps  to  be  taken,  in  case  of 
.  to  collect  or  pay,  &c. 
fbe  city  and  borough  of  Rochester  con* 


sists  of  the  several  parishes,  parts  and  dis- 
tricts mentioned  in  the  said  order.  After 
making  the  said  order  of  the  town  council, 
a  warrant  under  the  corporate  seal  of  the 
said  city  and  borough,  and  under  the  hand 
of  the  mayor,  was  directed  to  the  said  David 
Baxter  Lewis,  town  clerk  of  the  said  city 
and  borough.  This  warrant  commanded 
him  "  to  demand,  collect  and  receive  of  and 
from  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  St.  Nicholas  and 
precinct  of  the  cathedral  church  of  Roches- 
ter, &c.,  or  such  persons  as  might  by  law 
make  a  poor-rate  for  such  parish  and 
precinct  respectively,  and  of  the  persons 
appointed  to  act  as  overseers  within  those 
parts  of  the  several  parishes  of  St.  Mar- 
garet, Strood,  Chatham,  and  Frindsbury, 
which  lie  within  the  limits  and  jurisdiction 
of  the  said  city  and  borough,  for  making, 
levying,  and  collecting  borough-rates  and 
watch-rates  therein  severally  and  respec- 
tively, the  several  and  respective  sums  of 
money  in  the  schedule  to  the  warrant  (being 
the  same  as  mentioned  in  the  order  of  the 
town  council),  the  said  several  sums  being 
respectively  rated,  taxed,  and  assessed  there- 
on in  and  by  a  rate  or  order  made  at  a 
meeting  of  die  council,  &c.  and  issue  his 
precepts  to  the  churchwardens  to  coUect, 
levy,  and  pay  (according  to  the  terms  of 
the  order).  There  had  not  been  at  any  time 
since  the  passing  of  the  Municipal  Act  any 
high  constable  of  the  said  city  and  borough, 
nor  had  Mr.  Lewis  ever  acted  as  such. 
Mr.  Lewis,  on  the  13th  of  May  1843,  after 
the  receipt  of  the  warrant,  directed  and  sent 
his  precept  or  warrant  to  Messrs.  Wood  and 
Bass,  who  had  been  appointed  (2)  to  act  as 

(2)  The  foUowingwaa  the  form  of  appointment: — 
"  30th  of  November,  1842.  Appointment  by  tba 
council  of  Rocheater  of  special  oTerseers  of  Strood, 
for  mailing,  levying,  and  collecting  borough  and 
watch  rates,  pursuant  to  1  Vict.  c.  81.  ■■  3.  and 
fiS  Geo.  3.  G.  SI.  8.  8. 

"  City  and  borough )  We>  whose  hands  and 
of  Rochester,  in  the  >  seals  are  hereunto  snb- 
oounty  of  Kent.to  wit. )  scribed  and  set,  beiogmem- 
bers  of  the  council  of  the  said  city  and  borough, 
now  assembled  at  a  meeting  of  the  said  cooneil 
duly  coorened  and  held,  and  one  of  us  being  ths 
mayor  and  one  of  the  Justices  of  the  Peace  of  the 
said  dty  and  borough,  do  hereby  nominate  and 
appoint  fViUiam  Wood  and  Henry  Bass,  being  sub- 
atantial  householders  of  and  in  that  part  of  the 
parish  of  Strood  which  lies  within  the  liberties  and 
jurisdiction  of  the  said  city  and  borough,  to  act  as 
orerseera  within  the  aaid  part  of  the  said  parish, 
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overseers  within  that  part  of  the  parish  of 
Strood  which  lies  within  the  limits  and 
jarisdictioB  of  the  said  city  and  borough, 
requiring  them  "  by  virtue  of  an  order  of 
council,"  &c.  to  levy,  collect,  and  pay  to 
me  by  a  fair  and  equal  rate,  to  be  made 
and  collected  by  you  for  that  purpose,  in 
such  manner  as  the  law  in  that  behalf 


directs  and  authorizes,  the  sum  of  3682. 8i,, 
being  the  proportion  of  and  by  the  afore- 
said order  of  council  assessed  and  charged 
upon  the  said  part  of  the  Aid  parish  of 
Strood  which  lies  within  the  limits,  &c 
Messrs.  Wood  and  Bass,  after  the  receipt 
of  the  said  warrant,  made  the  following 
rate: — 


A  borough  rate  or  assessment  made  and  assessed  upon  all  and  every  the  messuages, 
lands,  tenements,  and  hereditaments  within  that  part  of  the  parish  of  Strood,  in  the  count; 
of  Kent,  which  is  situate  within  the  city  and  borough  of  Rochester,  in  the  said  eounty, 
this  4th  day  of  January,  a.d.  1844,  after  the  rate  of  1«.  2d.  in  the  pound. 

Extract  of  Sub  or  District  Borough  Rate. 
Parish  of  Rate  made 


«1 

Description  of 

6 

property  rated. 

t 

Name  of 
Occupier. 

Name 

of 
Owner. 

namely,  whether 
lands,  houses, 
tithes  impropria- 
tion, appropriation 
of  tithes,  coal 

Name 

or 

Situation 

of 
Property. 

Qiass 

estimated 

Rental 

Rateable 
value. 

lUteat 
in 
the 
Pound. 

Total 

amount 

to  be 

collected. 

Amaisl 
actuil; 
coUecti 

i 

mines,  saleable 

underwood. 

t 

£.  ».  d. 

£.  :   i. 

£.  *.  A 

£.  ».  d. 

£.,.1 

131 

Cobh,J.  8. 

Cobb,  J.  S. 

House. 

High 
Street 

H  10  0 

18  0  0 

0  16  2 

0   IS  2 

0  U2 

132 

Cohb,  J.  S. 

Cobb,  J.  S. 

House. 

High 
Street 

5  10  0 

4  0   0 

0    4  8 

0     4  8 

0    4  i 

We,  the  undersigned,  do  declare  the  several  particulars  specified  in  the  respective  columns  of  tlie  above 
rate  to  be  true  and  correct,  so  far  as  we  hare  been  able  to  ascertain  them,  to  which  end  we  have  uaed  oor 
best  endeavours. 

William  Wood, 

Henry  Bass, 


Overseen. 


An  order  of  the  town  council  for  a  watch- 
rate,  at  6<i.  in  the  pound,  was  also  made 
in  precisely  the  same  form  as  above  men- 
tioned, with  respect  to  the  borough-rate; 
and  the  amount  for  which  that  part  of  the 
parish  of  Strood  within  the  limits  and  juris- 
diction of  the  city  and  borough  was  declared 
to  be  liable,  being  153^.  7*.,  and  a  rate  was 
made  by  Messrs.  Wood  and  Bass,  after  the 

for  making,  levying,  and  collecting  all  borough 
rates  and  watoh  rates  made  and  laid  within  the  said 
part  of  the  said  pariah,  for  the  space  of  one  year 
DOW  next  ensuing,  pursuant  to  the  provisions  and 
directions  of  the  act  made  aod  paasad  in  the  1st 
year  of  her  present  Majesty's  reign,  intituled  <  An 
Act  to  provide  for  tbe  w vying  of  rates  in  boroughs 
and  towns  having  municipal  corporations  io  Eng- 


rate  of  6i.  in  the  pound,  and  amounting  to 
160/.  9s.  &d.,  precisely  in  tbe  aame  form  at 
the  borough-iate.  Neither  of  tihe  above 
rates  were  allowed  by  two  Justices ;  nor 
was  there  any  publication  of  them  on  the 
doors  of  any  churches  or  chapels,  or  in  any 
other  manner. 

The  amounts  assessed  on    the    plaintiff 
were  duly  demanded ;  and  on  hia  refnsal  to 

land  and  Wales.'  Given nndarth«  hand  and  aealof 
Edmund  Bock,  Esq.,  mayor  of  tli«  said  city  apd 
borough,  and  the  eorporats  seal  of  the  eity  vnA 
borough,  and  under  the  hands  and  isala  of  Iha 
other  members  of  the  council  of  tbe  caid  mSf  ud 
borough,  present  at  the  said  meeting  of  tba  wA 
council,  now  assembled  the  30th  day  of  Nwi  rantwr, 
A.D.  1842. 
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pa;,  an  infonnation  was  laid  before  the 
mayor,  and,  after  (unirnons,  two  warrants  of 
distress  issued,  under  the  hands  of  the  de- 
hidants  and  under  the  corporate  seal,  (such 
warrants  reciting  the  making  of  the  rates 
and  the  non-payment  by  the  plaintifiT,) 
under  which  a  seizure  of  the  plaintiff's 
goods  was  made,  which  is  the  subject  of 
tic  action.  The  question  for  the  opinion 
of  the  Court  being,  whether  the  defendants 
woe  liable  to  the  action  of  trespass  at  the 
plaintiff's  suit. 

Peacock,  for  the  plaintiff.— First,  as  to 
the  borough-rate ;  the  sub-rate  for  Strood  is 
fer  a  larger  sum  than  that  mentioned  in 
the  order  of  council.  That  order  declares 
that  the  sum  to  be  levied  is  3652.  8<., 
at  U.  in  the  pound,  whereas  the  rate  is 
for  427/.  7».,  at  1».  2d.  ia  the  pound. 
That  invalidates  the  sub-rate— 7Ae  Queen 
T.  tie  Mayor  of  New  Windsor  {i),  Richer 
V.  Hughes  (3).  By  the  7  Will.  4.  &  1 
Vict.  c.  81.  the  difficidty,  which  existed  as 
to  levying  borough- rates  on  parishes  lying 
partly  within  and  partly  without  the  bo- 
nwgh  was  remedied— Fern^  v.  Worthing^ 
<«  (4).  But  the  town  council  are  to  order 
<he  persons  appointed  as  special  overseers 
to  make  the  rate.  Here  the  order  was  given 
hy  the  town  clerk,  and  it  is  distinctly  found 
that  there  was  no  order  of  the  council  to  the 
orersBer  to  make  the  rate.  The  warrant  is 
<&ected  to  Mr.  Lewis,  as  if  he  were  the 
high  constable. 

fWiGHTMAN,  J.  —  They  have  no,  high 
CODstable.J 

The  order  of  the  council  is,  in  facts  the 
^te.  There  ought  to  be  a  ptecepit'  to  the 
Vailiffi.  •  ;  r) 

[WiGHTMAN,  J.— If  thf  Older' were  served 
on  the  bailiff,  it  might  .^'lieated  as  a  pre- 

[Erlk,  J, — "Th^fKoet  seems  to  have 
h*«i  framed  expressly  with  reference  to  the 
cme  ol  Femley  ,v.  Worthington."] 

If  tbe  order  had  been  sent  to  the  special 
ovaneer  as  a  warrant,  it  might  have  been 
good;  but  it  is  the  duty  of  the  town  council 
to  1^  the  special  overseers  what  they  are 
t»iai  they  do  not  say  that  they  are  to  make 

Jta  Imw  J.  Rep.  (m.8.)  Q.B.  337. 
%  B.at  C  499;  •.c.  2  Uw  J.  Rep.  K.B.  61. 
1  Mas.  &  Or.  491  ;  s.  c.  10  Uw  J.  Rep. 
MX.  81. 

Saw  SKRfEs,  XVI.— as. 


[WioHTMAN,  J. — The  order  says  1«.  in 
the  pound.] 

But  the  rate  is  for  1<.  2d. 

[WioHTMAN,  J. — That  is  another  ques- 
tion.] 

The  warrant  to  Lewis  orders  him  to 
demand,  collect,  and  receive  the  rate,  not 
to  order  the  overseer  to  make  the  rate. 
The  second  objection  to  the  rate  is,  that  it 
is  not  shewn  that  the  persons  making  it 
had  jurisdiction  or  authority  to  make  it — ' 
The  Queen  v.  ttte  Recorder  of  Ipswich  (5). 
It  should  have  been  shewn  that  a  certain 
amount  was  required,  and  that  the  town 
council  ordered  the  rate  to  be  made ;  all  that 
appears  is  that  a  borough-rate  has  been  made 
on  a  parish.  The  heading  is  a  material  part 
of  a  rate —  The  King  v.  Wavell  (6).  Having 
authority  to  levy  3652,  8s.,  they  made  a  rate 
for  4872.  The  order,  as  to  Is.  in  the  pound, 
should  have  been  followed,  or  the  rate  should 
have  been  made  to  levy  the  precise  sum 
required — The  Queen  v.  the  Mayor  of  New 
Windsor.  The  overseers  have  no  right  to 
make  a  rate  for  a  larger  sum  than  is  required. 
What  is  to  be  done  with  the  surplus?  If 
enough  is  not  raised  in  the  first  instance,  a 
private  rate  may  be  made.  The  warrant  is 
bad  for  the  same  reason.  The  statute  gives 
no  form  of  warrant,  and  it  should  therefore 
shew  jurisdiction  on  the  &ce  of  it — Day 
V.  King  (7),  Peerhss's  case  (8),  Jenney  v. 
Brook  (9),  In  re  Ramsden  (10).  A  fortiori 
a  the  facts  of  the  case  shew  farther  that 
there  reaUy  was  no  jurisdiction,  trespass 
will  lie :  and  the  corp>orate  seal  will  not  aid 
the  warrant.  That  circumstance  existed  in 
Fernley  v.  Worthington. 

Petersdorff,  contri. — First,  with  respect 
to  the  amount  for  which  the  borough-rate  is 
made.  The  overseers  have  made  allowance 
for  cases  of  absence  and  default  of  payment : 
a  rate  of  Is.  in  the  pound  would  not  have 
raised  in  fact  the  amount  required. 

[PaTteson,  J. — Can  you,  in  making  a 


(5)  8  Dowl.  P.C.  103. 

(6)  1  Doug.  116. 

(7)  5  Ad.  &  El.  359;  s.c.  6  Law  J.  Rep.  (n.s.) 
M.C.  130. 

(8)  1  Q.B.  Rep.  14.1 ;  s. c.  10  Law  J.  Rep.  (n.s.) 
M.C.  67. 

(9)  6  Ibid.  323;  s.c.  13  Law  J.  Rep. (n.s.)  Q.B. 
376. 

(10)  15  Law  J.  Rep.  (n.s.)  M.C.  113  ;  s.  c.  15 
Law  J.  Rep.  (n.s.)  Q.B.  2H. 
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rate,  take  into  calculation  the  probability 
of  its  being  paid  ?] 

Secondly,  the  rate  is  legal.  The  town 
council  may  do  all  that  the  Justices  can  do 
at  Sessions.  By  the  70th  section  of  the 
Municipal  Act,  the  committee  may  be  ap- 
pointed. That  has  been  done ;  all  the  regular 
steps  have  been  taken.  The  finance  com- 
mittee investigated  the  estimate ;  no  remiss- 
ness is  shewn.  All  that  they  were  bound 
to  do  was  to  see  that  the  estimates  were  cor- 
rect. The  town  council  have  by  the  92nd 
section  express  authority  to  grant  a  warrant 
for  paying  the  rate ;  and  by  6  &  7  Will.  4. 
c.  104.  s.  5.  the  mayor  of  a  borough  may 
issue  his  warrant  for  levying  a  borough- 
rate  or  watch-rate  in  all  cases  where  Jus- 
tices might  issue  one  for  levying  a  county 
rate,  and  direct  such  warrant  to  any  person 
appointed  by  the  council  for  the  purpose. 
Then,  the  authority  to  Lewis,  the  town 
clerk,  recites  the  making  of  the  rate,  and 
states  the  sum  to  be  raised,  and  not  only 
the  aggregate,  but  the  different  sums  to  be 
raised  from  each  parish.  Lewis  might 
either  have  levied  the  rate  himself,  or  given 
authority  to  other  persons  to  act  for  him  in 
the  different  parishes.  It  was  not  necessary 
that  the  warrant  to  him  should  state  the 
amount  in  the  pound,  but  only  the  entire 
sums  to  be  levied.  The  warrant  or  order  to 
him  recites  the  order  of  the  town  council,  and 
so  does  the  precept  to  the  special  overseers. 

[Patteson,  J. — The  order  of  the  town 
council  only  directs  Lewis  to  issue  his  war- 
rant to  collect  and  levy  a  rate,  not  to  make 
it.  The  warrant  recites  something  which  is 
not  to  be  found  in  the  order,  that  some  of 
the  parishes  shotild  raise  a  sum  of  money 
by  making  a  rate.  They  could  not  make 
a  rate  on  the  extra-parochial  part.  The 
words  "are  hereby  rated"  are  good  for 
nothing,  as  the  town  council  could  not 
make  a  rate,  but  only  empower  the  overseers 
to  do  so ;  and  they  do  not,  in  fact,  order 
Lewis  to  "  make,"  but  to  levy  a  rate.  Can 
you  put  your  finger  on  that  part  of  the 
order  which  directs  the  rate  to  be  made  by 
the  overseer  of  Strood  ?  I  do  not  know 
that  it  is  possible  to  argue  that  an  order  to 
collect  money  would  amount  to  an  order 
to  make  a  rate.  The  statute  7  Will.  4.  & 
1  Vict.  c.  81.  says,  the  town  council  is  to 
make  an  order  to  make  a  rate.] 

But  the  7  Will.  4.  &  1  Vict.  c.  78.  s.  29. 


has  the  words  "  levy  and  nuse."  All  autho- 
rity is  conferred  on  the  overseers  to  levy  by 
a  rate,  as  that  statute  gives  them  all  the 
powers  which  are  conferred  on  overseers  by 
55  Geo.  S.  c.  51.  s.  12. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  subse- 
quently delivered  by — 

Loan  Denman,  C.J. — It  appears  to  us, 
that  the  order  of  the  town  council  for  a 
borough-rate  and  for  a  watch-rate  were 
valid,  and  that  the  defendants  have  shewn  a 
good  justification  for  the  acts  complained  of. 

The  steps  required  under  the  4  &  5 
Will.  4.  c.  76.  8.  93.  and  the  55  Geo.  3. 
c.  51.  ss.  1.  and  12,  6  &  7  Will.  4.  c.  104. 
8.  5,  and  7  Will.  4.  &  1  Vict.  e.  81.  ss.  1. 
and  3.  have  been  taken.  Each  of  these 
steps  has  been  the  subject  of  objections,  but 
only  two  are  sufficient  to  require  notice. 

After  making  estimates  for  a  borough- 
rate  and  a  watch-rate,  and  making  those 
rates,  and  with  respect  to  entire  parishes 
ordering  the  overseers  to  pay  their  quota 
out  of  the  poor-rates,  with  respect  to  parts 
of  parishes  within  the  borough  in  respect  of 
which  persons  have  been  appointed  to  act  as 
overseers  for  making,  levying,  and  collect- 
ing borough  and  watch  rates,  the  town 
council  ordered  such  persons  to  levy  and  col- 
lect the  quota  for  such  parts  respectively. 

It  is  objected,  that  the  orders  do  not 
expressly  mention  that  they  are  to  make 
rates ;  but  an  examination  of  the  statutes 
removes  the  objection.  By  the  55  Geo.  3. 
c.  61.  s.  12.  an  order  of  Justices  to  the  high 
constable,  and  of  him  to  the  overseers  of 
parishes  to  levy,  collect,  and  pay  county 
rates,  empowers  the  overseers  of  parishes 
and  special  overseers  for  extra-parochial 
places  to  levy  and  raise  by  an  equal  rate  or 
assessment  die  required  sum.  And  by  7 
Will.  4.  &  1  Vict.  c.  81.  s.  8.  special 
overseers  appointed  for  making,  levying, 
and  collecting  borough  rates  have  the  like 
powers  vested  in  them  for  levying  and 
collecting  borough  rates  as  if  they  were 
overseers  of  parishes.  The  order  to  levy 
and  collect,  according  to  the  12th  section 
above  mentioned,  empowers  to  levy  and 
collect  by  a  rate. 

With  respect  to  entire  parishes,  tb* 
quota  may  be  paid  either  out  of  the  poor- 
rate,  or  by  a  special  rate;  and  therefore 
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hyaecL  1.  of  I  Vict.  c.  81.  above  men- 
tioned, the  order  of  the  town  council  must 
specify  one  of  the  alternatives.    But  with 
respect  to  parts  of  parishes  there  is  no  alter- 
nadre:  the  amount  can  be  collected  only  by 
1  special  rate ;  and  an  order  on  a  person 
apcoally  appointed  to  make  and  collect 
Wugh  rates  to  collect  a  given  amount, 
Olden  him  to  do  so  by  the  one  method  ex- 
pressed in  his  appointment     The  town 
oooncil  ought  to  state  the  amount  to  be  raised 
from  each  part  of  the  parish.     The  special 
oveneer  must  raise  it  by  the  powers  vested 
in  him  by  law,  or  pay  it  out  of  his  own 
fnnds;  and  the  town  council  have  no  power 
to  spedfy  what  assessment  he  is  to  make. 
Besides  rating,  the  town  council  may  order, 
jccording  to  7  Will.  4.  &  1  Vict.  c.  81. 
*•  6,  the  rate  to  be  made.     Their  orders 
are  conveyed  to  overseers  by  the  officer 
Rpresenting  the  high  constable.    Now,  their 
nnant  to  the  town  clerk  orders  him  to 
Oder  the  overseers  to  levy  by  an  equal 
rate.    Although  the  7  Will.  4.  &  1  Vict 
t.  81.  recites  that  overseers  had  no  power 
lo  make  a  borough  rate,  it  appears  by  the 
ilwve  review  that  they  had  die  power  to 
tsiae  by  assessment  the  sum  required. 

the  warrant  of  the  town  council  to  the 
town  clerk  and  the  warrant  of  the  town 
derit  to  the  overseers  and  special  overseers 
baring  been  issued,  the  special  overseers 
fi)r  the  part  of  Strood  within  the  borough 
hare  made  a   borough-rate  at  1«.  2d.  in 
tie  pound  for  4271.   17«.  Oid.,  the  esti- 
mate and  order  of  the  town  council  being 
at  It.  in  the  pound  for  8652.  8a.,   and  a 
vatch-rate  at  6d,  in  the  pound  for  1602. 
h.  id.,  the  estimate  and  order  of  the  town 
eoimcfl  being  at  6d.  in  the  pound  for  153/. 
7a.    This   district  borough-rate  has  been 
objected  to  on  account  of  its  excess,  and  an 
aaswer  has  been  offered,  that  a  lower  rate 
vndd  not  be  sufficient  to  raise  the  sum 
nqoiKd,  after  allowance  for  empty  houses 
sad  inaolvent  occupations.     We  have  not 
tame  to  an  unanimous  opinion  upon  this 
point,  nor  is  it  necessary,  for  the  watch- 
Otoii  free  from  this  objection ;  and  if  either 
nte  h  valid,  it  will  support  the  warrant  of 
iSHum  relating  thereto,  and  maintain  the 
itfeoee  in  this  action.     There  must,  there- 
in^ be 

Judgment  for  the  defendants. 


1847. 
AprillS 

Mays. 
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FEMBEBTON,  CLERK,  V.  COLLS, 
CLERK. 


Slander — Imputation  on  Professional  Cha- 
racter—Clergyman— Fenire  de  novo. 

In  an  action  for  slander  the  first  count 
stated  that  the  plaintiff  was  a  clergyman  of 
the  united  church  of  England  and  Ireland 
as  by  law  established,  and  vicar  of  W;  that 
the  defendant  was  also  a  clergyman  of  the 
said  united  church ;  that  the  defendant,  in- 
tending  to  injure  the  plaintiff  in  his  said 
character  of  a  clergyman,  falsely,  ^c.  spoke 
the  following  words  of  and  concerning  the 
plaintiff  in  his  said  profession  of  a  clergy- 
man :  "  The  very  day  I  (the  defendant) 
came  into  residence.  Dr.  P.  (the  phintiff) 
sent  for  me :  I  went  and  dined  with  him, 
and  the  wine  must  have  been  drugged,  for  I 
took  but  two  glasses  and  was  guile  stupified. 
While  in  this  condition  Dr.  P.  (the  plain- 
tiff) put  a  bill  into  my  hands  and  requested 
me  to  sign  it,  saying  C,just  put  your  name 
to  this :  I  wish  to  have  it  as  a  security  for  the 
payment  of  180/.  per  annum  for  reading  for 
you  at  the  new  church,  I  (the  defendant) 
answered,  will  you  give  me  a  pen  and  I 
will  sign  it,  but  I  thought  I  had  sufficiently 
satisfied  you.  Immediately  I  had  signed  it. 
Dr.  P.  (the  plaintiff)  snatched  it  up  and 
walked  to  the  fire  in  order  to  dry  the  signa- 
ture, and,  laughing,  said.  This  will  be  quite 
safe  ;  I  (the  plaintiff)  will  take  care  of  this. 
ThebiU,  I  (the  defendant)  think,  was  drawn 
for  2,5002. ;  but  having  been  stupified  with 
the  wine,  I  do  not  rightly  remember;"  and 
also  the  following  words :  "  You  cannot  sup- 
pose that  I  (the  defendant)  can  meet  a  man 
who  so  cheated  me  at  my  first  coming  :"— 
Held  good,  as  charging  imputations  on  the 
plaintiff  in  his  professional  character. 

The  second  count  charged  that  the  defen- 
dant spoke  of  and  concerning  the  plaintiff  in 
his  said  profession  of  a  clergyman  the  fol- 
lowing words :  "  Dr.  P.  (the  plaintiff) 
placed  before  me  a  bill ;  I  (the  defendant) 
signed.  I  do  not  know  for  what  amount  it 
was,  whether  for  2,0002.  or  3,0002.,  for  I 
was  completely  pigeoned  by  Dr.  P.  (the 
plaintiff)  :"—-Held,  insufficient  to  sustain  an 
action. 

A  general  verdict  having  been  given  on 
both  counts,  a  venire  dc  novo  was  awarded. 
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Case  for  slander.  The  declaration  stated 
that  before  and  at  the  time  of  the  committing 
of  the  grievances  thereinafter  mentioned, 
the  plaintiff  had  been  and  was  a  clergyman  of 
the  united  church  of  England  and  Ireland 
as  by  law  established,  in  holy  orders,  and 
then  was  the  vicar  of  Wandsworth  in  the 
diocese  of  Winchester,  in  England ;  that  the 
plaintiff  had  always  conducted  himself  in 
his  said  function  and  character  of  a  cleigy- 
man  with  piety,  honesty,  and  morality ; 
that  the  defendant  then  was  also  a  clergyman 
of  the  said  united  church  of  England  and 
Ireland ;  yet  the  defendant,  well  knowing  the 
premises,  but  contriving  and  maliciously 
intending  to  injure  the  plaintiff,  and  also 
the  character  of  the  plaintiff,  and  to  degrade 
him  in  his  said  character  of  a  clergyman, 
theretofore  and  after  the  passing  of  a  certain 
statute  made  and  passed  in  the  fourth  year 
of  the  reign  of  our  Sovereign  Lady  the 
Queen,  intituled  "An  act  for  the  better 
enforcing  church  discipline,"  to  wit,  on 
&c.,  in  a  certain  discourse  then  had  with 
one  G.  W.  C.  and  divers  other  good  and 
worthy  subjects  of  this  realm  of  and  concern- 
ing the  plaintiff,  and  of  and  concerning  him 
in  his  said  profession  of  a  clergyman,  and 
relating  to  himself  the  defendant,  in  the 
presence  and  hearing  of  the  said  O.  W.  C, 
falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  said  plaintiff  the 
several  false,  scandalous,  malicious  and 
defamatory  words  following,  of  and  con* 
ceming  the  plaintiff,  and  of  and  concerning 
him  in  his  said  profession  of  a  clergyman 
of  the  said  united  church,  and  relating  to 
himself  the  said  defendant  (that  is  to  say), 
"  The  very  day  I  (meaning  the  defendant) 
came  into  residence.  Dr.  Pemberton  (mean- 
ing the  plaintiff)  sent  for  me  (meaning  the 
defendant) :  I  (meaning  the  defendant)  went 
and  dined  with  him  (meaning  the  plaintiff), 
and  the  wine  must  have  been  drugged,  for 
I  (meaning  the  defendant)  took  but  two 
glasses  and  was  quite  stupified;  whUe  in 
this  condition  Dr.  Pemberton  (meaning  the 
plaintiff)  put  a  bill  into  my  hands  and  re> 
quested  me  (meaning  the  defendant)  to  sign 
it,  saying  Colls  (thereby  meaning  the  defen- 
dant) just  put  your  name  to  this ;  I  wish  to 
have  it  as  a  security  for  the  payment  of  130i. 
per  annum  for  reading  for  you  at  the  new 
church.  I  (meaning  the  defendant)  an- 
swered, Well,  give  me  a  pen  and  I  will  sign 


it;  but  I  thought  I  had  sufficiently  satisfied 
you  (meaning  the  plaintiff).  Immediately 
I  (meaning  the  ddiendant)  had  signed  it, 
Dr.  Pemberton  (meaning  the  plaintiff) 
snatched  it  up  and  walkeii  to  the  fire  in 
order  to  dry  Uie  signature,  and,  laughing, 
said.  This  will  be  quite  safe ;  I  (meaning  the 
plaintiff)  will  take  care  of  this.  The  bill,  I 
(meaning  the  defendant)  think,  was  drawn 
for  2,500/.,  but  having  been  stupified  with 
the  wine,  I  (meaning  the  defendant)  do  not 
rightly  remember."  And  in  another  part  of 
the  same  discourse  which  the  defendant  then 
had  with  the  said  G.  W.  C.  of  and  concern- 
ing the  plaintiff,  the  defendant,  in  the  pre- 
sence and  hearing  of  the  said  G.  W.  C, 
fhlsely  and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff  the  other 
false,  scandalous,  malicious,  and  defamatory 
words  following,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  his 
said  profession  of  a  clergyman  as  aforesaid, 
and  of  and  relating  to  himself  the  defen- 
dant (that  is  to  say),  "  You  cannot  suppose 
that  I  (meaning  the  defendant)  can  visit  a 
man  (meaning  the  plaintiff)  who  so  cheated 
me  (meaning  the  defendant)  at  my  first 
coming"  (thereby  meaning  that  the  plaintiff 
had  fraudulently  obtained  the  said  bill 
hereinbefore  mentioned  firom  the  defendant, 
whilst  he  the  defendant  was  stupified  with 
drugged  wine). 

Second  count — That  afterwards  and  after 
the  passing  of  the  said  statute  hereinbefore 
mentioned,  to  wit,  on  the  day  and  year  afore- 
said, the  defendant,  farther  contriving  and 
maliciously  intending  to  injure  the  plaintiff, 
and  to  degrade  him  in  his  said  character  of  a 
clergyman,  in  a  certain  other  discourse  which 
the  defendant  then  had  with  a  certain  other 
person,  to  wit,  one  C.  H.  and  divers  other 
good  and  worthy  subjects  of  this  realm,  of 
and  concerning  the  plaintiff,  and  of  and 
concerning  him  in  his  said  profession  of  a 
clei^man  of  the  said  united  church,  and 
relating  to  himself,  the  defendant  in  the 
presence  and  hearing  of  the  said  C.  H.,  and 
in  the  presence  and  hearing  of  the  said  other 
good  and  worthy  subjectsof  this  realm,  Iklsely 
and  maliciously  spoke  and  published  of  and 
concerning  the  plaintiff,  and  of  and  con- 
cerning him  in  his  said  profession,  th« 
several  false,  scandalous,  malicious  and 
defamatory  words  following,  of  and  con- 
cerning the  plaintiff,  and  of  and  concenung 
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him  in  his  said  profession  of  a  clergyman, 
as  aforesaid,  and  relating  to  himself  the 
defendant  (that  is  to  say),  "  Dr.  Pemberton 
(meaning  the  plaintiff)  placed  before  me 
(meaning  the  defendant)  a  bill ;  I  (meaning 
the  defendant)  signed  ;  I  (meaning  the  de- 
fendant) do  not  know  for  what  amount  it 
was,  whether  for  2,000{.  or  8,000/.,  for  I 
(meaning  the  defendant)  was  completely 
pigeoned  by  Dr.  Pemberton"  (meaning  the 
plaintiff),  thereby  meaning  that  the  plain- 
tiff bad  obtained  the  said  bill  from  defen- 
dant by  fraud. 

There  was  a  third  count,  which  is  not  mate- 
lial,  and  an  allegation  of  special  damage. 

Pleas — First,  not  guilty.  Second,  a  de- 
nml  that  the  special  damage  in  the  decla- 
fation  mentioned  occurred  by  reason  of 
the  premises  therein  mentioned.  Issues 
thereon. 

At  the  trial  no  proof  was  given  of  the 
tpedal  damage  laid  in  the  declaration,  and 
the  plaintiff  had  a  verdict  for  200/.  on  the 
ime  raised  on  the  first  and  second  counts. 
In  Easter  term,  1846,  a  rule  nisi  was  ob- 
tained, calling  upon  the  plaintiff  to  shew 
csnse  why  the  judgment  should  not  be 
VKsted,  or  why  a  venire  de  novo  should  not 
be  awarded,  or  a  new  trial  had,  against 
whid) — 

Monbu/m  Chambers  and  Peaeoek  shewed 
«wse(l ). — The  judgment  cannot  be  arrested 
■Bless  both  the  first  and  second  counts  are 
had;  and  a  venire  de  novo  can  only  be 
awarded  if  one  or  other  of  these  counts  are 
had.   But  both  the  counts  are  good  without 
•oy  allegation  of  special  damage.    The  first 
charges  a  giving  of  drugged  wine  to  the  plain- 
tiff, for  the  purpose  of  defrauding  him  :  this 
smonnta  to  a  cheat,  and  is  indictable  at  cora- 
■wn  Jaw — Hawk.  Pleas  of  the  Crown,  b.  1. 
di.71.  a.  1.    Secondly,  the  words  impute  an 
oSenoe  for  which  the  plaintiff  would  bie  liable 
to  suspension  or  deprivation  as  a  clergyman ; 
and  so  tbey  are  defamatory —  Parergon  Juris 
Canoniei  Anglicani,  p.   208,  238.     But 
aaother  view  may  be  taken ;   the  plaintiff 
Mb  within  the  class  of  persons  filling  a 
Fvtieiilar  office,  and  words  spoken  of  him 
vidi  reference  to  that  ofRce  are  actionable, 
though  they  would  not  be  so  otherwise. 

(1)  Before    Lord   Oeomaa,  C.J.,  Pattesoo,  J., 
1*%fcmiMi,  J.,  and  Erie,  J. 


The  plaintiff  is  averred  to  be  a  clergyman 
and  vicar  of  Wandsworth,  and  the  words  are 
alleged  to  have  been  spoken  of  him  in  that 
character.  Thus  it  is  actionable,  per  se,  to 
say  of  a  physician,  that  "  he  is  no  scholar" 
■—Cawdry  v.  Highley  (2).  But  it  is  not 
necessary  that  the  words  should  be  spoken 
of  the  plaintiffin  any  particular  character,  if 
he  in  fact  fills  that  character,  and  may  be 
injured  in  it  by  them — 1  Siarkie  on  Libel, 
p.  185.  "Where  an  ofiice,  profession,  or 
employment  of  the  plaintiff  requires  great 
talent  and  high  mental  attainments,  general 
words  imputing  want  of  ability  are  action- 
able, without  express  reference  to  his 
particular  character ;"  on  this  ground  it  is 
actionable  to  say  of  a  clergyman  that  he  is 
immoral,  as  morality  and  integrity  are  neces- 
sary for  him,  just  as  it  is  actionable  to  say 
of  a  trader  that  he  is  insolvent. 

[Patteson,  J. — Imputing  insolvency  to  a 
trader  necessarily  applies  to  his  trade,  and 
so  is  actionable ;  but  it  is  not  so  to  say  he 
has  committed  a  fraud :  and  yet  honesty  is 
as  necessary  to  a  trader  as  to  a  clergyman.] 

Blunden  v.  Eustace  (3)  shews  tia&t  it  is 
slanderous  to  say  of  a  surveyor  that  "  he  is 
a  cosening,  shifting,  cheating  knave;"  for 
such  words  touch  him  in  his  profession. 
In  Lord  Townsend  v.  Dr.  Hughes  (4)  it  is 
said  that  it  is  actionable  to  say  of  a  bishop, 
"he  is  a  wicked  man ;"  or  of  a  Justice  of 
the  Peace  and  Deputy  Lieutenant,  "  He  is  a 
Jacobite  and  will  bring  in  Popery" — How  v. 
Prinn  (6). 

[Patteson,  J. — Your  argument  is,  that 
the  words  "  of  and  concerning  him  as  such 
clergyman"  may  be  struck  out,  and  that  it 
is  enough  if  the  words  were  spoken  of  him 
when  he  was  a  clergyman.] 

There  is  a  case  in  Roll.  Ahr.  55,  cited  in 
Com.  Dig.  '  Action  upon  the  Case  for  Defa- 
mation,' D,  25,  where  it  was  held  actionable 
to  say  of  an  attorney,  "  he  has  the  falling 
sickness ;"  for  that  disables  him  in  his  pro- 
fession. 

Shee,  Serj.  and  Bovill,  in  support  of  the 
rule. — The  first  point  made  on  the  other  side 
is,  that  the  words  set  out  in  the  first  count 
impute  an  indictable  offence  at  common 
law,  and  Hawkins's  Pleas  of  the   Crown 

(2)  Cro.  Car.  270. 

(3)  Cro.  Jac.  S04. 

(4)  2  Mod.  159. 

(5)  2  Salk.  694. 
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is  cited  as  an  authority;  but  that  dictum 
has  been  again  and  again  overruled  — 
2  Etut't  Plea*  of  the  Crown,  p.  8 1 8,  3  Burn's 
Justice,  tit. '  Cheat,'  p.  127.  The  distinc- 
tion now  recognized  is  between  a  cheat 
which  may  affect  the  public,  and  one  which 
merely  affects  an  individual — The  King  v. 
WheatUf  (6).  In  SavUe  ▼.  Jardine  (7), 
Eyre,  C.J.  says,  that  it  is  not  actionable  to 
call  a  man  a  cheat  merely.  In  2  Russell 
on  Crimes,  3rd  edit.  p.  282,  cheats  and 
frauds,  punishable  at  common  law,  are 
defined  as  "the  fraudulent  obtaining  the 
property  of  another  by  any  deceitftd  or 
illegal  practice,  or  token  short  of  felony, 
which  affects  or  may  affect  the  public" — 
The  King  v.  Haynes  (8).  In  The  King  v. 
Pywell  (9)  it  was  laid  down,  that  in  order 
to  render  such  a  cheat  as  this  indictable, 
there  must  be  a  conspiracy.  Then  the 
other  £p:ound  for  supporting  the  declaration 
is,  that  the  words  are  alleged  to  have  been 
spoken  of  the  plaintiff  in  his  profession  of 
a  clergyman.  But  there  is  nothing  on  this 
record  which  shews  that  these  words  were 
spoken  of  the  plaintiff  in  that  character, 
which  is  essential,  according  to  Ayre  v. 
Craeen  (10),  where  Lumby  v.  Allday  {11), 
and  Parrot  v.  Carpenter  {12)  were  cited. 
There  is  nothing  to  connect  the  words  with 
the  office  of  clergyman. 

[Patteson,  J. — The  words  are  alleged 
to  have  been  spoken  in  the  course  of  a 
transaction  between  the  plaintiff  and  the  de- 
fendant as  clergymen.] 

But  it  does  not  appear  that  the  transaction 
had  any  reference  to  the  plaintiffs  character 
of  vicar  of  Wandsworth;  and  it  is  not 
enough  that  it  refers  merely  to  him  as  a 
clergyman,  according  to  Ayre  v.  Craven. 

[LoBD  Denman,  C.J. — That  was  a  ge- 
neral imputation  of  immorality.] 

There  is  no  averment  that  there  was  any 
transaction  between  the  plaintiff  and  the 
defendant  as  clergymen,  and  therefore  an 
innuendo  to  that  effect  will  not  extend  the 
natural  meaning  of  the  words — Angle  v. 

(6)  2  Burr.  1 129. 

(7)  2  H.  Bl.  532. 

(8)  4  Mau.  &  Selw.  214. 

(9)  1  SUrk.  N.P.C.  402. 

(10)  2  Ad.  &  £1.  2 ;  s.c.  4  Uw  J.  Rep.  (m.s.) 
K.B.  35. 

(11)  I  Cr.  &  Jer.  301  ;  s.  c.  0  Law  J.  Ken. 
Ezch.  62. 

(12)  Cro.  Elii.  502. 


Alexander{li),  Goldstein  v.  Foss  (14),  Dag 
V.  Robinson{lS),  Oompertz  v.  Levy{\&). 

[Patteson,  J. — Suppose  it  all  fiction  as 
to  the  new  church,  and  the  plaintiff's 
reading  there,  would  not  the  statement 
that  the  plaintiff  drugged  the  defendant's 
wine,  in  order  to  get  him  to  sign  a  bill  for 
2,000/.,  for  reading  for  him  at  a  new  churdi, 
be  a  matter  of  ecclesiastical  cognizance  ?] 

It  probably  would;  bat  an  impatation 
of  an  offence  of  ecdenastical  cognizance  is 
not  actionable  per  se — Starkie  on  Libel, 
24,  "  It  seems  also  to  be  clearly  esta- 
blished, that  words  imputing  an  offence 
merely  spiritual  are  not  in  themselves 
actionable;  and  the  reason  assigned  for 
this  is,  that  the  person  slandered  may,  for 
such  words,  institute  a  suit  in  the  spiritual 
court;  and  that  if  an  action  were  to  be 
entertained  in  a  temporal  court,  the  party 
would  be  twice  punished  for  the  same 
words."  This  disdncdon  was  taken  in 
Evans  v.  Gwyn{n).  This  is  clearly  not 
an  offence  within  the  Church  Discipline 
Act.  There  is  no  authority  cited  for  sncb 
an  imputation  being  actionable,  except  the 
dictum  of  Scroggs,  C.J.,  in  Lord  Totensend 
T.  Dr.  Hughes,  which  is  of  light  authority. 
Cw.  adv.  mtU. 

May  8. — LoBD  Denman,  C.J. — Without 
entering  into  a  lengthened  examination  of 
the  decisions  on  the  questions  raised,  we 
think  it  enough  to  say  that  the  imputation 
cast  on  the  plaintiff,  by  the  words  set  forth  in 
the  first  count,  appear  to  us  to  reflect  on  the 
plaintiff  in  bis  professional  character,  and 
that  cast  on  him  in  the  second  count  does 
not  so  affect  him  within  the  meaning  of  the 
cases.  The  consequence  is,  as  the  damages 
were  taken  on  the  two  jointly,  that  a  venire 
de  novo  must  be  awarded,  that  the  damages 
may  be  assessed  on  the  good  count  only. 

Venire  de  novo. 


(18)  7  Bing.  119. 

(14)  6  B.&C.  154;  S.O.  5  Law  J.  Rep.  K.B.84  i 
in  error,  4  Bing.  489. 

(15)  I  Ad.  &  £1.  554;  s.  c.  3  Lair  J.  Rep.  (iiJ.) 
Ezch.  381. 

(16)  9Ibid.  282;  S.0. 8  Law  J.  Rep.  (h.s.)Q.B.  5. 

(17)  5g.B.Rep.844;s.o.  13  UwJ.  Rep.(N.s.) 
Q.B.  222. 
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In  re  thb  Sheffield,  rotiier- 

HAU,  AND  CHESTERFIELD 
FIRE  AND  LIFE  INSURANCE 
COMPANY. 


Joint-Stock   Company  —  Registration  — 
Change  of  Name— Corf oratum-^l  ^  8 

rid.  e.  no. 

By  1  ^  i  Viet.  c.  110.  «.  7.  it  it  pro- 
tided  that  no  joint-stock  company  shall  be 
completely  registered,  unlets  it  is  formed  by 
t  deed  utting  forth  in  the  schedule  several 
ptrtiadars,  one  of  which  is  the  name  of  the 
company;  sect.  10.  provides  for  a  return  of 
a  change  M  any  of  the  partieulurs  set  out  in 
the  ichedule  to  the  deed,  after  complete  regis- 
tration; sect,  25.  incorporates  companies 
eampletely  registered  by  the  name  set  forth 
in  the  deed,  and  declares  that  they  shall 
eontinne  so  incorporated  until  dissolved : — 
Held,  that  a  joint-stock  company  completely 
roistered  and  thus  incorporated  by  that  act 
has  no  power  to  change  its  name  after  such 
taeorporaiion. 

A  rule  had  been  obtained  calling  upon 
the  r^iitrar  of  joint-stock  coinpanies  under 
7  &  S  Tict,  c.   110,  to  shew  cause  why 
a  writ  of  mandamus  should  not  issue,  di- 
rected to  him  commanding  him  to  register 
the  tetam  of  the  change  of  name  of  a  joint- 
stock  company  from  "  The  Sheffield,  Roth- 
erham    and    Chesterfield    Fire    and    Life 
losoraaoe  Company"  to  "  The  North  of 
Englaad  Fireand  Life  Insurance  Company." 
— It  appeared  from  the  affidavits  that  the 
company  in  question  was  formed  after  the 
pastiiig  of  the  7  &  8  Vict.  c.  110.  for  a 
purpose  within  the  meaning  of  that  act,  and 
was  completely  registered  on  the  13th  of 
December  1 845,  as  "  The  Sheffield,  Roth- 
eriiam,  and  Chesterfield  Fire  and  Life  In- 
sonnce  Company,"  and  a  certificate  of  such 
complete  registration  granted  pursuant  to 
tiie  act.       The   company  was  established 
nnder  the  above  name  by  a  deed  of  settle- 
ment s^ned  and  sealed  by  the  shareholders, 
the  acbedule  to  ivhich  set  forth  in  a  tabular 
form  the  several  particulars  required  by  the 
act:  the  first  of  vrhich  was  the  said  name 
of  the  company.      By  the  I9th  clause  of 
the  deed,  it  was  provided  that  two-thirds  of 
the  votes  of  shareholders  present,  and  not 
<U4fTimg  to  vote  at  two  extraordinary  meet- 


ings specially  called,  or  at  any  ballot  duly 
demanded  at  such  meetings,  should  be  requi- 
site (amongst  other  things)  to  change  the 
name  or  style  for  the  time  being  of  the 
company,  or  to  consent  to  any  extension  or 
variations  of  the  general  object  or  business 
of  the  company  as  therein  defined.  The 
shareholders  having  resolved  that  the  capital 
of  the  company  should  be  increased  under 
a  power  in  the  deed,  a  special  meeting 
of  the  directors  was  held,  at  which  it  was 
resolved,  that  (subject  to  the  approval  of  the 
shareholders)  the  company  should  thence- 
forth bear  the  name  of  "  The  North  of 
England  Fire  and  Life  Insurance  Com- 
pany," which  resolution  of  the  directors 
was  duly  confirmed  at  two  extraordinary 
meetings  of  the  shareholders  by  the  votes 
of  two-thirds  of  those  present,  and  the 
name  of  the  company  was  accordingly 
changed.  A  return  of  this  change  of  name 
was  made  in  the  form  required  by  the  act  to 
the  registrar  of  joint-stock  companies,  who 
declined  to  register  the  return.  A  supple- 
mentary deed  had  also  been  executed  by 
the  shareholders  for  the  purpose  of  effecting 
the  change  of  name  of  the  company,  and 
this  also  was  presented  for  registration,  but 
declined  by  the  registrar.  The  ground  of  his 
refusal  was,  that  Uie  company  having  been 
incorporated  by  the  name  in  which  it  was 
completely  registered,  that  name  could  not 
be  now  cbanged. 

Sir  J.  Jervis  (Attorney  General)  and 
Waddington  shewed  cause. — There  is  no 
power  imder  the  act  for  the  company  to 
change  the  name  by  which  it  has  been 
originaUy  incorporated.  Section  7.  of  7  &  8 
Vict.  c.  110.  provides  for  the  deed  of  settle- 
ment, which  is  to  set  forth  in  a  schedule 
various  particulars,  one  of  them  being  the 
name  of  the  company,  and  which  is  neces- 
sary before  complete  registration  ;  sect.  10. 
provides  that  throughout  the  continuance 
of  any  company  completely  registered 
"  within  six  montiis  after  any  change  shall 
have  taken  place  in  any  of  the  particulars 
hereinbefore  required  to  be  set  forth  in  the 
schedule  to  the  deed  of  settlement,  except 
so  far  as  respects  the  shareholders  thereof 
and  their  respective  shares,  there  shall  be 
transmitted  returns  of  such  particulars  so  far 
as  the  same  shall  have  been  changed,  and 
if  within  such  period  any  such  return  be 
not  made,  then  on  conviction  thereof  every 
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director  of  such  company  shall  be  liable  to 
pay  a  sum  not  exceeding  20/.  Sect.  14. 
provides  for  an  annual  return  of  the  name 
and  business  of  the  company,  of  which  the 
registrar  is  to  give  a  certificate.  Sect.  15. 
requires  the  registrar  to  register  all  returns 
made  conformably  to  the  act,  and  to  grant 
a  certificate  of  such  registration.  Sect.  25. 
enacts,  that  on  the  complete  registration  of 
any  company  being  certified  by  die  registrar, 
such  company  and  the  then  shareholders 
therein  and  all  the  succeeding  shareholders, 
whilst  shareholders,  shall  be  incorporated  aa 
from  the  date  of  such  certificate,  by  the 
name  of  the  company  at  set  forth  in  the 
deed  of  settlement,  and  for  the  purpose  of 
carrying  on  the  trade  or  business  for  which 
the  company  was  formed,  but  only  accord- 
ing to  the  provisions  of  the  act  and  of  such 
deed  as  aforesaid,  and  for  the  purpose  of 
suing  and  being  sued ;  and  such  company 
is  to  continue  so  incorporated  until  it  is 
dissolved  and  its  affairs  wound  up;  and 
after  such  certificate  the  company  may  use 
the  registered  name  and  may  sue  and  be 
sued  by  that  name,  and  may  purchase  and 
hold  lands  in  the  name  of  the  said  company. 
There  is  no  power  given  by  any  of  these 
sections  to  change  the  name. 

[CoLEHiDGE,  J. — Does  uot  scction  10. 
audiorize  such  a  change  ?] 

Undoubtedly  it  seems  to  do  so  in  terms ; 
but  that  section  is  only  directory  on  the  com- 
pany, and  is  not  compulsory  on  the  regis- 
trar. The  name  ia  of  the  essence  of  a  cor- 
poration, and  if  a  charter  is  accepted  it  must 
be  taken  as  a  whole  with  the  name  thereby 
granted ;  but  it  will  be  said,  that  the  Crown 
may  grant  a  fresh  charter  with  anew  name; 
and  diat  this  is  in  effect  what  is  done  by 
registering  the  change  of  name  under  this 
act ;  but  there  must  be  such  an  express 
enactment  to  take  the  case  out  of  the  ordi- 
nary rule  of  the  common  law.  The  1  Vict, 
c.  73,  which  is  an  act  in  pari  materid  with 
the  present,  is  directly  in  point  against  this 
motion.  Sect.  7.  of  Uiat  act  expressly  pro- 
vides that  no  change  shall  be  made  in  the 
name  or  style  of  any  company  registered 
under  that  act.  Suppose,  after  an  action 
were  commenced  against  the  company,  it 
changed  its  name,  how  could  the  proceed- 
ings go  on  to  judgment  and  execution,  as 
it  is  provided  they  may  by  section  66.  of 
the  Joint-stock  Registration  Act,  against 


individuals  who  were  formerly  shareholders 
in  the  company  ? 

Sir  F.  Thesiger  and  Robinson,  in  support 
of  the  rule. — If  the  registrar's  view  is  cor- 
rect, the  result  will  be,  that  no  company 
after  complete  registration  can  ever  change 
its  name  without  dissolving  itself.  Before 
this  act,  a  joint-stock  company,  being  a 
mere  partnership,  might  always  change  its 
name ;  and  there  is  nothing  in  the  act  taking 
away  that  right.  There  is  no  difficulty  as 
suggested  in  the  change  of  name  after  an 
action  commenced  against  the  company, 
for  it  would  still  proceed  in  the  old  name, 
and  the  company  cannot  take  advantage  of 
the  misnomer — The  Corporation  of  Carlitk 
V.  Blamire{l).  1  Vict.  c.  78.  shews  that 
where  the  legislature  intended  to  prohibit  a 
change  of  name  they  have  done  so  in  ex- 
press terms. 

[CoLERiDGX,  J.— If  this  company  has 
been  incorporated  by  one  name  only,  it  it 
difficult  to  see  how  they  can  change  that 
name.] 

It  is  incorporated  not  absolutely,  but 
subject  only  to  the  provisions  of  tlie  act 
and  of  the  deed  of  settlement — sect.  25 — 
and  the  deed  here  in  terms  provides  for  a 
change  of  name,  with  the  consent  of  two- 
thirds  of  the  shareholders  at  two  extraordi- 
nary meetings. 

[Coleridge,  J. — You  say  the  deed  pro- 
vides for  a  change  of  name  after  as  well  as 
before  incorporation :  is  that  not  an  attempt 
to  contravene  the  common  law,  by  which  a 
corporation  cannot  change  its  incorporated 
name  ?] 

That  would  be  so  if  the  incorporation 
were  absolutely  by  that  name,  as  in  the 
case  of  incorporation  by  special  act;  but 
here  the  incorporation  is  subject  to  this 
provision .  Suppose  a  company  incorporated 
by  the  name  of  A,  with  a  power  when  the 
whole  capital  was  raised  to  be  incorporated, 
and  to  sue  and  be  sued  by  the  name  of  6, 
would  that  be  illegal  ? 

[Erle,  J. — I  do  not  know  that  that 
would  be  legal.  The  name  of  a  corporation 
is  its  most  important  element ;  it  is  the  only 
thing  perpetual  about  them.] 

In  The  College  of  Physicians  v.  Butltf 
(2)  it  was  held,  that  a  corporation  may  b* 


(1)  8  East,  487. 

(2)  W.  Jones,  261. 
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incorporated   by  one  name,  'with  liberty 
to  sue  by  another. 

[EiiLE,  J. — In  any  of  the  cases  where  it 
has  been  held  that  a  corporation  may  change 
its  name,  has  it  been  discussed  -whether 
that  is  not  in  fact  a  new  charter  granting  a 
new  name  ?] 

Com.  Dig.  '  Franchise,'  G,  3,  shews  that 
a  change  of  name  does  not  dissolve  a  cor- 
pontioa. 

Cur.  adv.  vult. 

LoBD  Denman,  C.J. — In  this  case  a 
mandamus  had  been  moved  for  to  the 
registrar  of  joint-stock  companies,  to  register 
a  lopplementary  deed,  for  changing  the 
name  of  a  company  completely  registered 
under  7  &  8  Vict.  c.  1 10,  which  had  pro- 
Tided  for  a  possible  change  in  the  original 
deed.  In  support  of  the  rule  it  was  con- 
tended, that  there  was  no  express  prohibition 
in  this  statute,  and  that  the  legislature 
istentionally  omitted  the  prohibition  in 
1  Vict  c.  73.  8.  7  ;  that  partnerships 
'ne  jt  liberty  to  change  their  style,  and 
flw  jdnt-stock  companies  were  in  the 
ootnre  of  trading  partnerships ;  and  that 
<Kt  10.  relates  to  a  change  of  name,  as  it 
jeqirires  within  six  months  after  any  change 
m  any  of  the  particulars  required  to  be 
Kt  forth  in  the  schedule  to  the  deed  of 
Kttlement  (the  name  being  one  of  such 
psnieulars),  a  return  of  the  particular  so 
clanged.  But  it  appears  to  us,  that  after 
*  company  has  been  completely  registered 
without  defect  or  omission,  so  as  to  be 
«*»>7>orated  by  the  name  set  forth  in  the 
^*«d  of  settlement,  such  incorporated  com- 
pany has  not  the  power  to  change  its  name, 
iltt  identity  of  name  is  the  principal  means 
fcr  effecting  that  perpetuity  of  succession 
y&  members  frequently  changing,  which 
M  an  important  purpose  of  incorporation — 
*«.  Alrr.  'Corporation,'  C,  1.  And 
thongh  the  King  by  his  prerogative  might 
incorpMate  by  a  new  name,  and  the  newly 
>^ed  corporation  might  retain  former 
rights,  and  sometimes  its  former  name  also 
--r*e  King  v.  the  Bailiff's  of  Ipswich  (3), 
Mtlhr  V.  Spateman  (4),  Mellor  v.  Walker 
w)i  it  never  appears  to  be  such  an  act  as 


(3)  2  Ld.  fUyin.  1233. 

(4)  I  Wins.&iand.339,a. 

(5)  2  Ibid.  2. 
Ms*  SsftiEs,  XVI.— aB. 


the  corporation  oould  do  for  itself,  but 
required  the  same  power  as  created  a  cor- 
poration. The  7  &  8  Vict.  c.  110.  does 
not  express  any  intention  of  changing  this 
general  principle,  but  by  sect.  25.  incor- 
porates the  company  by  the  name  set  forth 
in  the  deed,  and  declares  that  it  shall  con- 
tinue so  incorporated  until  it  shall  be  dis- 
solved. The  same  section  expressly  autho- 
rizes a  change  of  seal  from  time  to  time, 
but  does  not  mention  any  change  of  name. 
It  is  obvious  that  the  title  to  shares,  and 
the  liability  on  contracts,  and  the  right  to 
assets,  would  be  likely  to  be  brought  into 
confusion,  if  the  name  was  subject  to 
change ;  and  though  there  may  be  no  danger 
of  such  confusion  in  this  case,  yet  our 
decision  must  be  on  the  general  principle. 
The  legislature  declared  its  sense  of  the 
importance  of  keeping  the  same  name  for 
a  body  consisting  of  changing  members,  as 
the  change  of  name  for  joint-stock  com- 
panies unincorporated  was  forbidden  by 
1  Vict.  c.  73.  s.  7,  and  the  re-enactment  of 
the  same  clause  in  the  7  &  8  Vict.  c.  110. 
was  probably  considered  unnecessary,  as 
the  companies  were  by  the  latter  act  incor- 
porated. The  provision  in  the  10th  section 
for  registering  a  change  in  any  of  the  par- 
ticulars reqtiired  for  the  deed  of  settlement, 
may  have  full  effect  without  applying  to 
a  change  of  name,  as  ten  requisites  were 
specified,  inclnding  the  name,  and  though 
the  provision  implies  that  some  of  the  requi- 
sites are  liable  to  change,  it  does  not  follow 
that  all  should  be  so  liable ;  this  provision 
would  also  remedy  any  defect  or  omission 
in  respect  of  the  name,  in  case  either  should 
have  happened,  when  complete  registration 
was  intended.  There  is  no  analogy  between 
a  trading  partnership  and  a  joint-stock 
company  incorporated  in  respect  of  change 
of  members,  or  of  the  rights  and  liabilities 
of  new  members,  and  therefore  there  is  not 
the  same  necessity  for  a  continued  name  for 
a  partnership  as  tiiere  is  for  an  incorporated 
company.  For  these  reasons,  it  appears  to 
us,  that  the  company  have  failed  to  establish 
a  right  to  the  change  of  name  which  they 
claimed  to  have  registered,  and  that  there- 
fore the  rule  must  be  discharged. 

Rule  discharged. 
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BEALE    V.    MOULS,    HULL- 
MAHDEI.  AND  EKIN. 


1847. 

May  3;  July  7. 

Contract — Subsequent  Partner,  Liability 
of,  on  prior  Contract — Adoption — Goods 
bargained  and  sold — Payment  by  Instal- 
ments. 

In  an  action  against  A,  B.  and  C,  the 
declaration  contained  a  special  count  for  not 
accepting  and  paying  for  machinery  nMsu- 
faetured  by  the  plaintiff,  and  counts  for  goods 
bargained  and  sold,  and  on  an  account  stated. 
It  appeared  in  evidence  that  the  machinery 
in  question  had  been  ordered  by  A.  and  B, 
a*  members  of  a  proposed  company,  prior  to 
the  time  when  C.  joined  the  company,  under 
a  written  contract,  by  the  terms  of  which 
the  plaintiff  was  to  be  at  liberty  to  draw 
monthly  such  sums  as  he  wished,  not  exceeding 
the  price  of  the  work  done.  Payments  were 
accordingly  made  to  the  plaintiff  from  time 
to  time,  aU  of  which  were  subsequent  to  the 
time  of  C.  joining  the  company,  and  several 
of.  the  cheques  were  drawn  at  meetings  at 
which  he  was  present.  C.  took  a  very  active 
part  in  making  experiments  with,  and  sug- 
gesting alterations  in,  the  machinery,  and  on 
one  occasion  promised  payment : — jReld,  that 
the  special  count  could  not  be  maintained, 
as  the  fact  of  C.  subsequently  acquiring  an 
interest  in  the  street-matter  could  not 
render  him  liable  as  a  party  to  the  prior  con- 
tract; and  that  there  was  no  ground  for 
implying  a  new  contract  after  he  became  a 
member. 

Held,  also,  that  the  count  for  goods  bar- 
gained and  sold  was  not  sustained,  as,  if  the 
property  in  the  machinery  passed  by  the 
payments  made  on  account,  it  passed  accord- 
ing to  the  contract  under  which  the  payments 
were  made,  and  to  which  C.  was  not  a  party. 

Assumpsit.  The  first  count  stated  that 
in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendants,  would,  under 
the  direction  of  a  committee  of  works, 
manufacture  for  the  defendants  a  boUer, 
&c.  for  a  steam-carriage,  and  fit  the  same 
to  the  steam-carriage  for  a  reasonable 
price,  and  would  complete  the  same  (if 
practicable)  by  the  beginning  of  February 
184U,  and  deliver  the  said  carriage,  with  the 
boiler,  &c.  annexed,  to  the  defendants,  the 
defendants  promised  the  plaintiff  to  accept 
the  said  carriage  and  boiler,  &c.,  and  pay 


for  the  same,  and  that  the  plaintiff  should 
draw  monthly  such  sums  as  be  wiihed,  not 
exceeding  the  price  of  the  work  done  and 
materials  supplied  for  the  time  being,  and 
the  defendants  to  pay,  on  completion  and 
delivery  of  the  said  carriage,  &c.,  the  residne 
of  the  price.     Averment,  that  it  was  not 
practicable  to  complete  the  work  until  a 
period   subsequent   to  February  1840,  to 
wit,  &c.,  when  it  was  completed,  according 
to  the  directions  of  the  said  committee,  and 
fitted  to  the  carriage.   Breach,  that  although 
the  defendants  had  paid  part  of  the  price,  to 
wit,  &c.  they  refused  to  pay  the  residue,  or  to 
accept  the  said  carriage,  boiler,  &c.    CoudIs 
for  goods  bargained  and   sold,  work  and 
labour,  money  paid,  interest,  and  on  an 
account  stated. 

The  defendant  HuUmandel  suffered  judg- 
ment by  default,  Mouls  and  Ekin  pleaded 
separately  non  assumpsit,  with  other  plea 
by  Mouls,  not  material  to  the  present  quo- 
tion.     Issues  thereon. 

The  cause  came   on    for    trial,   before 
Wightman,  J.,  at  the  Sittings  in  Middlesex, 
after  Easter  term,  1846,  when  it  appeared 
that  the  defendants  HuUmandel  and  Ekin 
had  acted  as  members  of  the  committee  o( 
a  proposed  company,  called  the  Common 
Road  Steam  Carriage  Conveyance  Com- 
pany, and  had  attended  meetings  in  and 
prior  to  the  month  of  November  1839,  at 
which  time  the  plaintiff  received  a  veiW 
order  from   the   committee   to   make  the 
machinery  for  a  carriage,  with  a  promiw 
that  a  written  order  should  be  sent  in  a  fev 
days.    Accordingly,  on  the  14th  of  Novem- 
ber 1839,  at  a  meeting  of  the  committer, 
the  following  resolution  was  entered  in  the 
minute  book  of  the  proceedings  of  the  com- 
pany :  — "  Resolved,  that  Mr.    BeaJe  be 
requested  forthwith  to  proceed  with  the 
construction  of  the  boiler  and  oaachinery, 
under  the  direction  of  the  committee  of 
works,  on  the  terms  and  conditions  follow- 
ing:   that   Mr.    Beale    shall    be    allowed 
monthly  to  draw  such  sums  as  he  may  wish, 
not  exceeding  the  price  of  the  work  done 
and  materials  supplied  for  the  time  being, 
and  that  the  work  be  completed,  if  practi- 
cable, by  the  beginning  of  February  1840." 
(Signed  by  the  chairman  of  the  committee.) 
A  copy  of  this  resolution  was  forwarded  to 
the  plaintiff  in  a  letter,  dated  the  28tb  of 
November,  and  the  plaintiff  soon  after  this 
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began  the  work.  Early  in  the  year  1840, 
the  defendant  Moals  first  joined  the  com- 
mittee, and  was  present  at  a  meeting  held 
OB  the  7th  of  January,  at  which  the  follow- 
ing entry  was  made  in  the  minute  book  : — 
"  Mr.  Beale's  letter  requesting  2001.  on 
tccoant — Resolved,  that  the  same  be  paid. 
Cheqoe  written  accordingly." 

And  on  the  15th  of  January  the  following 
entry  was  proved : — 

"  The  solicitors  reported  that  the  2002. 
bad  been  paid  to  Mr.  Beale." 

The  plaintifi',  after  this  time,  frequently 
attended    the    committee,    who   suggested 
alterations  in  the  machinery,  and  the  com- 
mittee of  works  (Mouls  being  one)  also  on 
mions  occasions  inspected  the  works  at  the 
plaintiff's  factory,  and  rode  in  the  carriage, 
when  it  was  in  a  sufficient  state  of  forward- 
nen.    It  was  in  proof  that  considerable 
expense  was  incurred,  with  the  sanction  of 
the  committee,  in  making  these  alterations 
and  deviations  from  the  original  plan,  and 
that  the  defendant  Mouls  took  a  most  active 
pnt  in  the  proceedings.     Further  sums  of 
money,  amounting  in  the  whole  to  9002., 
*ne  from  time  to  time  paid  to  the  plaintiff 
by  the  eommittee,  and  all  these  payments 
•ere  made  subsequently  to  the  time  when 
^  defendant  Mouls  joined  the  committee. 
J^eOtn  were   also  pnt  in  evidence  from 
Monla  to  the  plaintiff,  in  reply  to  one  from 
ijm  asking  for  payment,  after  the  time  when 
the  machinery  -was  completed  and  fitted  to 
tie  carriage,  wherein  he  said,  "  I  should 
think  that  you  are  perfectly  aware  I  am 
qnite  ready  to  pay  my  portion  of  it;  arid  if 
every  one  connected   with   it   had   been 
equally  so,   it   would  have   been  settled 
many  months  since :  you  have  done  your 
*ork,  and  of  coarse  expect  your  money."  •  * 
"If  something  definite  is  not  settled  we 
(that  is,   Mr.    Goldney,   Mr.   Ekin,    Mr. 
Hullmandel,  and  myself,)  intend  taking  an 
opinion  on  the  question  of  how  we  are  to 
proceed  to  get  our  share  of  the  defaulters." 
In  November  1844,  the  plaintiff  sent  the 
following  notice  :— 

"  To  the  Committee  of  the  Common  Road 
Steam  Conveyance  Company. — I  hereby 
give  yon  notice  that  the  steam-caniage, 
together  with  the  machinery  and  work 
BiamifiKAured  and  done  for  you  by  me,  pur- 
suant to  the  orders  I  have  received  from 
your  board,  is  ready  for  delivery,  on  de- 


mand, at  my  factory,  at  East  Greenwich, 
and  I  beg  to  call  upon  and  require  you  to 
send  for,  receive,  and  accept  the  same 
within  ten  days  from  the  date  hereof,  or  to 
inform  me  within  the  said  ten  days,  at  what 
place  and  when  I  shall  deliver  the  same  to 
you,  or  to  such  person  as  you  may  authorize 
for  the  purpose  of  receiving  the  said  carriage, 
machinery,  and  work." 

The  carriage  not  having  been  taken  away, 
or  the  residue  of  the  price  paid  by  the 
company,  the  present  action  was  thereupon 
brought. 

At  the  close  of  the  plaintiff's  case  it 
was  objected,  on  behalf  of  the  defendant 
Mouls,  that  the  resolution  of  the  com- 
mittee, which  was  the  basis  of  the  con- 
tract specially  declared  on,  being  made 
in  November  1839,  prior  to  the  time  when 
Mouls  became  connected  with  the  com- 
pany, he  could  not  be  made  liable  on  that 
contract.  To  this  it  was  answered,  for  the 
plaintiff,  that  the  contract  was  only  inchoate 
in  November,  and  became  complete  on 
the  money  being  paid  on  account,  which 
was  after  Mouls  joined  the  committee,  or 
that,  at  all  events,  a  new  contract  would 
then  arise,  to  which  Mouls  was  a  party; 
and  that  even  if  the  special  count  cotild  not 
be  sustained,  the  count  for  goods  bar- 
gained and  sold  was  maintainable  on  the 
authority  oi Maudslay  v.  Le  Blanc  (1).  The 
learned  Judge  thought  that  no  special  con- 
tract was  proved  against  Mouls,  and  non- 
suited the  plaintiff,  reseirving  liberty  to 
move  to  enter  a  verdict  for  the  plaintiff  for 
the  residue  of  the  price,  which  the  jury 
assessed  contingentiy,  on  such  of  the  counts 
(if  any)  as  the  Court  should  think  right. 

Humfrey  having  obtained  a  rule  calling 
upon  the  defendants  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  ver- 
dict for  the  plaintiff,  damages  4922.  Qs.  6d. 
entered  instead,  pursuant  to  the  leave  re- 
served, cause  was  shewn  by — 

Crowder  and  Butt  (Peacock  with  them). 
■^The  contract  stated  in  the  declaration 
having  been  made  prior  to  the  time  when 
Mouls  joined  the  company,  he  cannot  be 
sued  upon  it;  and  no  f9esh  contract  can  be 
implied  with  a  person  who  was  not  a  party 
to  the  original  order;  nor  can  there  be  any 
ratification  or  adoption  of  the  transaction 

(I)  ZCsr.  &  Pay.  409,  n. 
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by  one  who  was  a  stranger  to  it  Maudilay 
V.  Le  Blanc  does  not  support  the  plaintiiF's 
view:  that  was  an  action  for  work  and 
labour,  and  not,  as  the  present  is,  on  a  spe- 
cial count  for  not  accepting  goods  made 
under  an  express  contract.  That  Nisi  Prius 
decision  is  the  only  case  at  law  which  can 
be  cited;  and  in  Ex  parte  Peele{2)  the 
Lord  Chancellor  expressly  says,  that  an 
agreement  by  a  subsequent  partner  is  not 
binding  on  him  at  law.  Wilson  v.  Bailejf 
(S)  decides  that  a  man  cannot  be  sued  for 
goods  supplied  to  a  concern  before  he  became 
a  partner  in  it.  The  same  principle  has 
been  applied  to  the  liabilities  of  provisional 
committee-men  in  proposed  railway  schemes 
—Baruett  y.  Lambert  (4).  Whitehead  v. 
Barron  (5)  is  decisive  that  a  partner  caimot 
be  made  liable  for  a  specific  chattel  ordered 
before  he  entered  the  partnership,  though 
delivered  afterwards.  As  to  the  count  for 
goods  bargained  and  sold,  that  can  only  be 
proved  by  the  special  contract  entered  into 
in  November  1839;  and  if  Mouls  is  not  a 
party  to  that  contract,  he  cannot  be  made 
liable  on  the  common  count.  There  is  no 
evidence  on  aa  account  stated  with  any  of 
the  defendants. 

Hunfrey,  Peteredorff  and  H.  J.  Hodg- 
ton,  in  support  of  the  rule. — The  plaint 
is  entitled  to  recover  on  the  special  count, 
or,  at  all  events,  for  goods  bargained  and 
sold.  From  the  time  when  Mouls  joined 
in  January  1840,  he  took  the  chief  manag»- 
inent  of  the  concern,  and  was  a  party  to  the 
payment  of  the  200/.  and  subsiequent  in- 
stalments; and  it  is  submitted  that  there  was 
no  mutual  binding  contract  existing  prior  to 
January;  theresoIutionofNovember,thoagh 
the  basis  of  the  contract,  was  merely  a 
proposal,  and  until  accepted  by  the  plaintiff 
could  not  bind  either  party — Vaugkton  v. 
Brine  (6),  Lucat  v.  Beaoh  (7).  The  test 
is,  could  the  plaintiff,  in  December,  have 
disposed  of  the  work  which  was  then  done 
to  any  other  parties  7  And  it  is  submitted 
that  he  could.    But  even  admitting  that 

(2)  6  Ves.  602. 

(8)  9  DowL  P.C.  18  ;  s.  c  10  Law  J.  Rep.  (ji.g.) 

c.p.ir. 

(4)  \6  Mae.  &  Wds.  489 ;  •.  a  I<  Uw  J.  Rep. 

(X.«.)  Exeb.  805. 

(5)  2  Moo.  &  Rob.  248. 

(6)  1  Man.  Sc  Ci.  350 )  s.  c.  9  Law  J.  Rep.  (m.s.) 
C.P.  326. 

(7)  Ibid.  417. 


there  was  a  contract  existing  before  Hooli 
joined  the  committee,  his  acts  furnish  ample 
evidence  of  an  adoption  by  him  of  that 
contract. 

[Pattecon,  J. — Yon  must  diew  ns  that 
there  can  be  such  an  adoption.] 

It  is  laid  down  in  several  authorities  thi^ 
there  may  be  such  an  adoption  by  consent 
of  all  parties — Story  on  Partnership,  ss.  1 52, 
153,  CoUyer  on  Partnerthip,  805 ;  and  ancfa 
consent  may  be  inferred  iioin  slij^t  act*  o( 
the  parties — Ex  parte  Jaekton  (8).    In  Ex 
parte  Peele  Lord  Eldon  says,  that  it  is  a 
question  for  the  jury  to  say  whether  then 
has  been  such  a  new  contract  entered  into 
by  the  parties — Smith's  Mere.  Law,  p.  SO, 
Lloyd  V.  Athby  (9).  Hebby  v.  ilf ears  (10) 
is  very  similar  to  the  present  case.    Then 
the  question  arose,  as  it  does  here,  on  a 
special  count  for  not  carrying  goods,  and  it 
was  held,  that  subsequent  partners  of  a  firm 
were  bound  by  a  contract  previously  entered 
into  by  the  former  members  of  the  same 
firm.     But,  at  all  events,  the  plaintiff  ii 
entitied  to  recover  under  the  indebiMu 
count  as  for  goods  bargained  and  sold;  whidi 
can  be  maintained  wherever  the  property 
has  passed  from  the  seller  to  the  purchasoc, 
and  nothing  remains  to  be  done  on  the  part 
of  the  seller— £MtdM  v.  Pybus  (11),  BouUm 
V.  Arnott  (12).    But  here  the  property,  in 
the  work  then  done  passed  in  January  on 
the  payment  of  the  instalment  in  pursnanoe 
of  the  original  agreement;  and  as  successive 
portions  of  the  work  were  done  and  paid 
for,  they  became  vested  in  the  defendants 
as  purchasers.  This  is  laid  down  in  CAif^oa 
Contracts,  p.  379,  where  it  is  said,  "  Where 
the  contract  provides  that  the  article  shall  be 
manufiustured  under  the  superintendence  of 
a  person  i4>pointed  by  the  purchaser,  aad 
also  fixes  the  payment  by  instalntents,  reya- 
lated  by  particular  stages  in  the  progress  «/ 
the  work,  the  general  property  in  the  male- 
rials  used  in  the  progress  of  Uie  work  vests 
in  the  purchaser  at  the  time  when  they  are 
put  to  the  fabric  under  the  approval  of  the 

(8)  1  VeLJon.  131. 

(9}  2  B.  &  Ad.  23;  s.  c.  9  Law  3.  Rep.  K.B. 

(10)  5  B.  &  C.  504;  s.  c.  4  Law  J.  Rep.  K.B. 
214. 

(11)  10  Bine.  512;  «.  c.  3  Uw  J.  Rep.  (ha) 
C  P  182. 

(12)  1  Cr.  &  M.  338}  1.6.2  Ijaw  J,  Rep.  (n.«.) 
Escb.97 
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mperintendent,  or,  at  all  events,  as  soon  as 
the  first  instalment  is  paid."  AU  those 
nquintes  were  complied  with  in  this  case, 
andconeequently  the  general  property  in  the 
mchinery  passed  to  ^e  defendants.  Woods 
i.RiuuU(\S)  and  Clarke  v.  Spence{U) 
woe  decided  on  this  principle ;  and  Uiough 
they  ire  actions  of  trover,  they  are  in  point  to 
thepiesentcase,  as  they  could  only  have  been 
Budntained  on  the  ground  that  the  property 
pined  by  the  payment  of  the  instalments. 
Mtcklew  V.  Mangles  {15)  also  recognizes 
theiame  pnnciple.  If  iben  the  count  on  an 
txeeoted  consideration  can  be  supported, 
JfsstUay  T.  Le  Blane  is  a  distinct  authority 
to  ihew  that  Monls  may  be  liable  under 
it,  for  there  can  be  no  sound  distinction  in 
tliu  respect  between  the  count  for  work 
and  kboor  and  that  for  goods  bargained 
sad  (old. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (16)  was  now 
(July  7,)  delivered  by — 

Lou)  Dbnman,  C.J. — This  was  an  action 
is  nninpsit  against  the  defendants,  who 
*<tt  dace  of  the  members  of  a  company 
<"  jUDposed  company,  called  the  Common 
fioad  Steam  Conveyance  Company,  for  not 
Kcepting  or  paying  for  a  steam-carriage. 
The  dedaration  contained  a  special  count, 
tad  counts  for  goods  bargained  and  sold, 
fn  work  and  labour,  money  paid,  and  upon 
so  account  stated.     It  was  perfectly  clear 
ihat  the  special  count  was  not  supported 
by  the  evidence.     It  was  founded  upon  a 
ooattact  said  to  have  been  made  by  the 
deHntdanta  with  the  plaintiff,  and  the  terms 
of  which  were  set  out.    Such  a  contract  in  ita 
toms  was  proved,  but  made  at  a  time  an- 
terior to  that  when  the  defendant  Mouls 
was  shewn  to  have  become  a  member  of 
the  company.     In  the  course  of  the  argu- 
Bient  the  special  count  was  in  effect  aban- 
doned, and  the  question  ultimately  turned 
>poa  the  count  for  goods  bai^^ained  and 
wdd,  under  which  it  was  contended  that 
the  plaintiff  was  at  all  events  entitled  to  a 
Tetdiet.     But  it  appears  to  us,  that  the 


si. 


(I<)  <  B.  &  AU.  M«. 

(14)  4  Ad.  &  EL  448;  8.C  fi  Uw  J.  Rap.  (n.s.) 
fi.ISl. 
(U)  1  Tuint.  318. 

(16)  Lord   DaDioaii,  CJ.,  Pattason,  J.,  Cole. 
iMst,J.,  Wiglttman.J. 


plaintiff's  right  to  recover  upon  that  count 
is  met  by  die  same  objection.  The  con- 
tract for  building  the  steam-carriage  was 
made  by  the  plaintiff  with  a  committee  of 
the  company  on  the  14th  of  November 
1839,  and  as  the  work  proceeded  altera- 
tions were  made  in  its  construction  from 
time  to  time,  with  the  approbation,  and 
sometimes  at  the  suggestion,  of  members  of 
the  committee.  In  January  of  the  follow- 
ing year  the  defendant  Mouls  became  a 
member,  and  took  an  active  part  in  trying 
and  making  experiments  with  the  carriage, 
and  upon  an  application  for  money  by  the 
plaintiff,  had  on  one  occasion  promised 
payment.  Under  these  circumstances,  it 
was  contended  that  the  three  defendants 
were  liable,  not  upon  the  original  contract 
of  November  1839,  under  which  the  build- 
ing of  the  carriage  had  commenced,  and 
which  was  the  only  express  contract  proved, 
but  upon  a  new  contract  in  January  of  the 
following  year,  to  be  implied  £rom  the 
circumstance  of  Mouls  and  the  other  two 
defendants,  who  were  parties  to  the  original 
contract,  uniting  at  that  time  in  giving 
directions  about  the  carriage,  and  from  the 
subsequent  promise  of  payment  by  Monls, 
who  was  not  a  party  to  the  ori^nal  eon- 
tract.  But  we  are  of  opinion  that  there  is 
no  sufficient  ground  for  implying  such  new 
contract.  Only  one  contract  in  fact  was 
proved,  and  there  is  no  evidence  that  it 
ever  was  rescinded  by  those  who  were 
parties  to  it.  The  circumstance  of  Mouls 
afterwards  acquiring  an  interest  in  the  sub- 
ject-matter of  the  contract  will  not  make 
him  a  party  to  that  contract,  and  his  pro- 
mise of  payment,  as  far  as  his  liability  is 
concerned,  was  without  consideration ;  nor 
will  that  promise  support  the  count  upon 
an  account  stated,  as  it  was  the  promise  of 
Mouls  only.  The  first  time  Mouls  appeared 
as  a  member  of  the  projected  company  was 
on  the  7th  of  January  1840,  when  be,  with 
other  members  of  the  company,  authorized 
a  payment  of  200/.  to  the  plaintiff  on 
account  of  the  steam -carriage  then  buUding; 
and  it  was  said  that  by  this  payment  the 
property  in  the  carriage  as  &r  it  was  built 
passed  to  the  defendants,  according  to  the 
decision  in  Woods  v.  RvsseU.  It  is  not 
necessary  to  consider  how  far  that  case  may 
be  applicable  to  this,  as  to  the  property 
passing  by  the  payment  on  account ;  because 
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we  think  that  if  the  property  did  pass,  it 
would  pass  according  to  the  contract  under 
which  the  payment  was  made,  to  which 
Mouls  was  not  a  party,  and  that  it  would 
not  have  the  effect  of  vesting  the  property 
in  him.  The  case  of  Helsby  v.  Mears  was 
also  relied  upon  as  shewing  that  a  subse- 
sequent  partner  may  be  bound  by  a  con- 
tract  made  with  the  partners  before  he 
joined  them.  In  that  case  a  contract  had 
been  made  as  to  the  terms  upon  which 
goods  should  be  carried  by  some  of  the 
defendant's  partners  as  carriers  before  the 
in-coming  partner  joined  them,  and  it  was 
held  that  the  business  being  carried  on  as 
usual,  he  was  bound  by  the  previous  con- 
tract. But  in  that  case  a  new  contract 
arose  upon  the  delivery  of  each  fresh  parcel 
of  goods  for  carriage,  and  the  only  question 
was  as  to  the  terms  of  such  new  contract; 
and,  nothing  more  appearing,  it  was  pre- 
sumed that  the  new  putrtner  agreed  to  carry 
upon  the  same  terms  as  before.  This  case 
might  have  applied  if  other  steam-carriages 
had  been  ordered  after  Mouls  joined  the 
undertaking,  and  nothing  had  been  said  as 
to  the  terms  ;  but  it  does  not  apply  to  the 
present  case.  Upon  the  whole,  therefore, 
we  are  of  opinion,  that  the  nonsuit  ought 
to  stand. 

Rule  diicharged. 


THE  QUEEN  V.  LANCASTER. 


1847. 
June  10,  26. 

Corporation— Borotu/h  Gaol  —  Right  to 
appoint  Keeper* — Justice  of  the  Peace — 
7  Will.  4.  ^  I  Vict,  c.  78.-2  4-  3  Vict.  c.  56. 
—&^1  Will.  4.  c.  105. 

The  borough  of  Leeds  was  incorporated 
by  charter  of  Car.  2,  which  granted  a  gaol, 
and  appointed  the  mayor,  for  the  time  being, 
or  his  deputy,  keeper  of  the  said  gaol.  There 
was  formerly  a  lock-up,  for  temporary  con- 
finement only  of  offenders,  within  the  borough, 
the  keeper  of  which  was  appointed  by  the 
corporation,  /n  1815,  a  prison,  with  a  resi- 
dence for  a  gaoler,  was  erected  under  local 
acts  of  49  and  55  Geo.  3,  which  vested  the 
prison  and  aU  matters  appertaining  thereto 
in  the  Justices  of  the  borough,  who  were 
empowered  to  make  rules  for  its  regulation, 
and  to  appoint  the  gaoler.    This  prison  was 


only  used  for  temporary  eonfineme»t,  fd«n 
and  others  committed  for  punishment  havitj 
always  been  sent  to  York   Cattle  or  iAe 
Wakefield  House  of  Correction,  whieh  havt 
always  been  used  as  the  eommou  gaols  of  the 
borough,  and  to  the  expense  of  whiek  the 
borough    has  always  contributed.     These 
local  acts  saved  all  rights,  ^c.  of  the  corpo- 
ration,    A  new  gaol  for  the  borough  vai 
subsequently  built  under  the  provisions  of  the 
gaol  acts,  from  4  Geo.  4.  e.  64.  toi  Sf  i 
Vict.  c.  56,  and  of  7   Will.  4.  ^  1  Viet, 
e.  78.  *.  37,  by  the  town  council  of  the 
borough : — Held,  that  the  right  ofappginttng 
the  gaoler  to  this  new  gaol  was  vested  in  the 
Justices  of  the  borough,  in  whom  the  powers 
as  to  r^ulation  of  gaols  (which  includes 
the  appointment  of  gaoler)  are  vested  6j 
7  Will.  4.  ^  1  Vict.  c.  78.  *.  88. 

The  appointment  of  a  keeper  of  a  borough 
gaol  is  a  matter  "  relating  to  the  business  cf 
a  court  of  criminal  judicature,"  within  6  <$*  7 
Will.  4.  c.  105.  s.  8. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.8.)  M.C.  p.  139.] 


1847. 


{ 


DOUOBTT    V,    BOWMAN    AMD 
FULFORD. 

Covenant,  Nature  of — What  runs  wUk 
Land — Privity, 

A,  by  indenture,  demised  to  B,  certain 
premises,  and  B,  covenanted  for  himtelf, 
his  heirs,  executors,  administrators  and  at- 
signs,  to  buiid  certain  house*  oh  the  land 
within  two  years. 

B.  underlet*  to  C,  and  covenants  for  kim- 
*eJf  and  hi*  heir*,  executors  and  admini*- 
trators  to  observe  and  perform,  or  effectuaiUg 
to  indemnify  C.  against,  the  covenants  in  the 
first  indenture,  and  afterwards  attign  hi* 
reversion  to  D. 

A.  having  entered  and  ejected  C.  by  reason 
of  the  non-performance  of  the  first-mentioned 
covenant, — Held,  that  B.'s  covenant  with  C, 
did  not  run  with  the  land;  and  that  D.  wot 
not  liable  to  C, 

Covenant,  for  that  whereas  heretofore, 
to  wit,  on  the  12th  of  February  1839,  by  a 

*  Decided  in  Easter  tarai. 
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certain  indenture  then  made  between  Joshna 
Seolefield,  Esq.  of  the  one  part,  and  Edward 
Bnrt  of  the  other  part,  the  said  Joshua  Seole- 
field demised  unto  the  said  Edward  Burt 
certain  tinfinished  messuages,  and  certain 
luds  and  tenements,  with  their  appurte- 
uoces,  in  the   indenture   particularly  de- 
ictibed,  to  hold  to  the  said  Edward  Burt, 
liis  executors,  administrators   and  assigns, 
for  and  daring  and  unto  the  full  end  and 
tenn  of  ninety-nine  years,  to  commence  and 
to  be  compated  from  the  29th  of  September 
&en  last,  yielding  and  paying  the  yearly 
lent  therein  mentioned ;  and  the  said  £d- 
md  Bnrt  did  thereby  for  himself,  his  exe- 
aton,  administrators  and  assigns,  covenant, 
promise,  and  agree  with  and  to  the  said 
Jodiaa  Seolefield  (among  other  things)  in 
■nanner  following :  that  is  to  say,  that  he, 
tin  Mid  Edward  Burt,  his  executors,  adroi- 
■iitmtors   or   assigns,    should   and    would 
*itbin  the  space  of  two  years  from  the  day 
of  the  date  of  the  said  indenture,  erect  and 
^"M  upon   the  piece  or  parcel  of  land 
^y  thereinbefore  described,  and  thereby 
iftmi,  four  or  more  good  and  substantial 
'■'wagw  or  dwelling-houses,  with  neces- 
Wf  oat-buildings  thereto,  with  good  bricks, 
("ober,  slates,  and  other  materials,  and  finish 
^  whole  in   a  good  and  workman-like 
■Banner,  and  should  and  would  lay  out  and 
wpend  in  the  erection  of  such  messuages 
«  dwelling-houses,  with  the  out-buildings 
thereto,  the  sum  of  5002.  at  the  least,  with 
•he  usual  claim  of  forfeiture  for  non-perform- 
*nee  of  the  covenants. 

The  declaration  then  averred  the  entry 
of  the  said  Edward  Burt,  and  that  after- 
wards, and  before  the  expiration  of  two 
ywrs  firom   the  day  of  the  date  of  the 
•aid  indenture,    and  before   either  of  the 
•aid  four  messuages  or  dwelling-houses  had 
been  erected  or  built  on  the  said  piece  or 
parcel  of  land,   to  wit,   on  the  80th  of 
September   1839,  by   a   certain   indenture 
Aen  made  between  the  said  Edward  Burt  of 
the  one  part,  and  the  plaintiff  of  the  other 
part,  ftc,  the  said  Edward  Burt,  in  consi- 
deration of  the  sum  of  3002.  to  him  lent  and 
advanced  by  the  plaintiff  at  or  before  the 
execution  of  the  last-mentioned  indenture, 
demised  unto  the  plaintiff  all  the  premises 
comprised  in  and  demised  by  the  indenture 
first  above  mentioned,  to  hold  the  same 
nnto  the  plaintiff  from  the  date  of  the  last- 


mentioned  indenture,  for  all  such  residue  of 
the  said  term  of  ninety-nine  years  as  was 
then  unexpired,  save  only  the  last  day  of  the 
said  term,  freed  and  absolutely  discharged,  or 
otherwise,  by  the  said  Edward  Burt,  his  exe- 
cutors, administrators  or  assigns,  effectually 
indemnified  from  and  against  the  said  rent, 
and  the  observance  and  performance  by  the 
plaintiff  of  the  said  covenants,  subject  never- 
theless to  a  proviso  for  redemption  thereof, 
on  payment  to  the  plaintiff,  on  the  29th  of 
March  then  next,  of  the  said  sum  of  300/. 
and  interest ;  and  the  said  Edward  Burt  did 
in  and  by  the  last-mentioned  indenture,  for 
himself,  his  heirs,  executors  and  adminis- 
trators, covenant  with  the  plaintiff  that  he, 
the  said  Edward  Burt,  his  heirs,  execu- 
tors or  administrators,  should  and  would  at 
all  times  thereafter  during  the  continuance 
of  the  said  mortgage  security  well  and  truly 
pay  the  yearly  rent  by  the  first  above-men- 
tioned indenture  reserved,  and  also  all  taxes, 
rates,  and  assessments  whatever  payable  in 
respect  of  the  said  premises,  and  observe  and 
perform,  or  effectually  indemnify  the  plain- 
tiff of  and  from  and  against  all  and  singular 
the  proviso,  covenants  and  agreements 
therein  contained  on  the  lessee's  or  as- 
signee's part  to  he  observed  and  performed ; 
that  the  plaintiff  entered,  &c.  under  and 
by  virtue  of  the  last-mentioned  indenture, 
the  reversion  being  in  Burt,  and  that  after 
the  making  of  the  said  last-mentioned  in- 
denture, and  whilst  the  plaintiff  was,  and 
continued  so  possessed,  and  within  two  years 
from  the  date  of  the  first-mentioned  inden- 
ture, and  before  he,  the  said  Edward  Burt, 
had  erected  and  built  upon  the  said  piece  or 
parcel  of  land  the  said  four  messuages  or 
dwelling-houses,  or  any  messuage  or  dwell- 
ing-house whatever,  to  wit,  on  the  day  and 
year  last  aforesud,  all  the  estate  and  in- 
terest of  the  said  Edward  Burt  of  and  in  the 
said  demised  premises,  and  all  his  right  and 
title  thereto  came  to  and  vested  in  the  de- 
fendants by  assignment,  who  then  and  from 
thenceforth  continually,  until  and  at  the  time 
of  the  entry  by  the  said  Joshua  Seolefield 
as  hereinafter  mentioned,  became  and  were 
possessed  thereof  as  assignees  of  the  said  re- 
version ;  that  the  said  Edward  Burt,  did  not 
on  the  said  29th  of  March,  or  at  any  other 
time  pay  the  said  sum  of  300/.,  or  any  part 
thereof,  or  redeem  the  said  premises  accord- 
ing to  the  aforesaid  proviso  in  that  behalf. 
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and  that  the  said  rom  of  8001.  and  every 
part  thereof  has  from  the  time  of  making 
the  said  demise  to  the  plaintiff  continually 
hitherto  remained,  and  still  does  remain,  due 
and  owing  to  the  plaintiff.  And  that  the  de- 
fendants, after  they  became  so  possessed  as 
aforesaid,  did  not  nor  would  observe  or  per- 
form, nor  effectually  or  otherwise  indemnify 
the  plaintiff  of  and  from  and  against  the 
covenants  and  agreements  in  the  said  first- 
mentioned  indenture  on  the  lessee's  or  assig- 
nee's part  to  be  observed  and  performed ; 
but,  on  the  contrary  thereof,  the  defendants 
wholly  neglected  so  to  do,  and  therein  &iled 
and  made  default  in  this,  to  wit,  that  the 
defendants  did  not,  nor  would,  but  wholly 
neglected  and  refused  to  erect  or  buUd 
within  the  space  of  two  years  from  the 
day  of  the  date  of  the  said  indenture  first 
hereinbefore  mentioned  or  at  any  other 
time  upon  the  said  piece  or  parcel  of 
land  lastly  in  the  said  indenture  described, 
and  thereby  demised,  four  good  and  substan- 
tial messuages  or  dwelling-houses,  or  any 
messuage  or  dwelling-house  or  dwelling- 
houses  whatsoever,  and  did  not,  nor  would, 
nor  did  the  said  Edward  Burt  at  any  time, 
nor  has  either  of  them  effectually,  or  other- 
wise, indemnified  the  plaintiff  of,  from,  or 
against  the  said  covenants ;  that  he,  the  said 
Joshua  Scolefield  afterwards,  and  after  the 
expiration  of  two  years  from  the  day  of  the 
date  of  the  first  indenture,  and  whilst  the  de- 
fendants and  the  plaradff  were  so  respec- 
tively possessed  as  aforesaid,  to  wit,  on  the 
80th  of  June  1843,  lawfully  for  and  on 
account  of  the  said  breach  of  covenant,  and 
under  and  by  virtue  of,  and  in  exercise  of 
the  power  in  the  indenture  first  herein- 
before mentioned  contained  in  that  behalf, 
entered  into  and  upon  the  said  demised 
premises,  and  wholly  expelled  the  plain- 
tiff therefrom,  and  from  every  part  thereof, 
and  the  same  then  re-took,  re-possesoed 
and  enjoyed,  and  from  thence  hitherto 
hath  re-possessed  and  enjoyed  as  of  his 
former  estate,  by  means  whereof  the  said 
demise  then  wholly  ceased  and  became  and 
was  and  is  null  and  void ;  that  by  means  of 
the  premises  she  has  been  and  is  deprived  of 
the  said  demised  premises,  and  of  the  secu- 
rity and  all  benefit  and  advantage  thereof, 
to  the  plaintiff's  damage. 

To  this  declaration  the  defendant  Bow- 
man demurred  generally,  the  point  in  the 


mai^n  bang  that  the  covenant  with  Burt 
was  a  covenant  in  gross,  and  that  there  was 
no  privity  of  contract  between  the  plaintiff 
and  the  defendants. 

Fulford  demurred  specially,  assigning  for 
causes,  that  the  covenant  in  the  declaration 
mentioned,  and  the  breach  of  which  it  com- 
plained of,  is  personal,  and  that  assigns  are 
not  bound  by  it ;  and  also  that  the  declaration 
does  not  shew  a  sufiicient  cause  of  action 
against  the  defendant,  and  that  no  action  at 
law  can  be  maintained  against  the  defendant 
Richard  Fulford,  on  the  covenant  contained 
in  the  deed  set  forth  in  the  declaration. 
Joinder  in  demurrer. 

The  plaintiff's  point  was,  that  the  cove- 
nant in  question  is  in  the  nature  of  a  covenant 
for  title,  and  is  one  which  runs  with  the  land, 
and  binds  the  assignee,  though  not  named 
in  the  covenant. 

Addison  (for  the  defendant  Bowman)  ii 
support  of  the  demurrer.— The  covenant  is 
personal  and  does  not  bind  the  defendant's 
assignees,  as  the  assignees  are  not  named, 
and  it  does  not  relate  to  a  matter  in  ette. 
It  may  be  treated,  perhaps,  as  a  covenant  to 
indemnify :  if  so,  it  is  clearly  a  personal 
covenant,  just  as  a  covenant  by  a  mortga^ 
with  the  mor^f^r  to  pay  the  mortgage- 
m/oney.  An  assignee  is  not  liable  on  a  cove- 
nant to  build  honae^—Speneer't  etueO), 
Sampsony.Easterbtf(i).  Itmayalso  be  said 
that  the  covenant  is  in  the  nature  of  a  cove- 
nant for  title,  such  as  is  implied  in  the  wend 
"  demise ;"  Bae.  Abr.  tit  '  Covenant,'  (B), 
Nokes's  c<Me(3),  Shep.  Touch,  p.  165,  Pres- 
ton's edition,  AferrUl  v.  Frame  (4).  But 
the  express  covenant  qualifies  the  implied 
one.  The  breach  is  substantially  for  not 
indemnifying.  There  is  another  substantial 
objection  to  the  declaration  :  it  appears  that 
the  plaintiff  himself  is  in  possession,  and  it 
is  not  averred  that  he  is  rtadj  to  allow  the 
defendants  to  come  on  the  land  for  the  pw* 
pose  of  building. 

WHkt,  for  the  defendant  Fulford. 

Crowder,  contrd. — The  covenant  is  in  Ae 
nature  of  a  covenant  for  title,  and  therefore 
it  runs  with  the  land,  and  Speneer't  out 
does  not  apply.  The  plaintiff  takes  an 
estate  subject  to  covenants,  the  non-peifona- 

(1)  6  Rep.  9. 

(2)  9  B  &  C.  505. 

(3)  4  Rep.  SO,  b. 

(4)  4  Taunt  S39. 
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nee  of  which  would  render  her  liable  to  be 
gected. 

[WioHTMAH,  J. — The  covenant  by  Burt 
nth  the  plaintiff  is  merely  a  covenant  to 
perform  the  covenants  in  another  indenture. 
Ii  there  any  case  in  which  such  a  covenant 
has  been  held  to  run  with  the  land  ?] 

In  Noke  v.  Aader  (5),  it  was  held,  that 
acovenant  for  quiet  enjoyment  runs  with  the 
land,  and  the  same  was  held  in  CampbeU  v. 
Lewii  (6)  and  Kiny  v.  Jones  (7) ;  so  a  cove- 
Bant  for  renewal — Roe  d.  Bamford  v,  Hay- 
fe)f(8),  and  a  covenant  in  restraint  of  a 
patticniar  trade — The  Mayor  of  Congkton 
T.  Pttttmn{9). 

[Patteson,  J. — Suppose  instead  of  the 
general  form  of  covenant  by  Burt  with  the 
piaintiff  there  had  been  an  express  covenant 
that  he,  Bnrt,  would  build,  could  you  have 
ned  his  assignee  on  that  ?] 

Perhaps  not ;  it  would  be  a  covenant  to 
do  aomething  on  the  land. 

Lord  Denman,  C.J.— I  think  that  this 
tnenant  cannot  be  considered  as  running 
'ikthe  land. 

(anzsoN,  J. — There  are  two  sorts  of 
cmtmu  running  with  the  land :  one  sort 
'"''■'btheassignees  though  not  named.  This 
obJj  bfflds  them  if  named.  It  is  conceded 
™t  the  covenant  would  not  bind  the  assig- 
P***  if  it  is  to  be  treated  as  a  covenant  to 
•odemirify. 

WioHTM AK,  J.  concurred. 

Judgment  for  the  defendants. 


t9;    \ 
17.  j 


THE  QDEBN  V.  THE  RECORDER 

OF  LEEDS. 
EA8INCW0LD  V.  LEEDS. 


1847. 

Jan.  29 
April 

Poor  Law — Appeal — Actual  Removal — 
Praelieable  Sessions — "  Persons  aggrieved 
*jr  Me  Jutlgment  of  the  Justices." 

Am  order  of  removal  was  made  from 
P«ria*  A.  to  parish  B,  and  the  notice  of 
thargeabiUty  and  copies  of  the  order  and 
txomination  were  sen*  <o  parish  B.  m  suffi. 

(5)  Cio.  EUs.  373, 436. 

(6)  3  B.  &  Aid.  392. 

(7)  fiTaunLilS. 

(8)  12  Ewt,  469. 

(9)  10  Ibid.  130. 

New  Sebibs,  XVI.— aB. 


cten<  time  to  enable  them  to  appeal  at  the 
next  following  Sessions.  There  was  no 
appeal  to  those  Sessions ;  and  the  paupers 
were  afterwards  removed  to  parish  B  :— 
Held,  that  parish  A.  might  treat  the  removal 
as  the  grievance,  and  appeal  to  the  Sessions 
next  after  such  removal. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  158.] 


} 


THE  aUEEN  0.  DOUGLAS. 


1846. 

April  27, 

Witness— \S  Geo.  3.  c.  63.  s.  40.— 
Mandamus  to  Supreme  Court  at  Madras. 

The  present  Supreme  Court  of  Judicature 
at  Madras  is  for  every  purpose  substitttted 
for  the  Mayor's  Court  formerly  in  existence 
there.  It  is  bound,  therefore,  to  receive 
and  obey  a  writ  of  mandamus  from  the 
Court  of  Queen's  Bench  for  the  examination 
of  teitnesses,  under  the  provisions  of  the  stat, 
13  Geo.  3.  c.  63.  s.  40.  Such  writ  was 
directed  to  the  Chief  Justice  and  other 
Judges  of  the  Court,  commanding  them  to 
hold  a  court  for  such  examination.  The 
return  made  by  the  Chief  Justice  and  one 
other  Judge  shewed  that  the  Court  was  held 
by  them  only  : — Held,  that  the  writ  in  this 
respect  was  properly  executed. 

It  appeared  from  the  return,  that  the  wit- 
nesses were  sworn,  that  the  original  exami- 
nations were  taken  by  the  sworn  officers  in 
open  court  and  in  uniting,  and  subsequently 
transcribed  upon  parchment  in  the  Crown 
Office  at  Madras  (by  whom  did  not  appear), 
thai  the  parchment  writings  were  carefully 
collated  and  compared  by  the  sworn  officers 
with  the  original,  and  such  parchment  writ- 
ings were  annexed  to  the  return,  which 
stated  them  to  be  the  examinations  :-^Held, 
that  this  was  a  substantial  compliance  with 
the  directions  of  the  statute  13  Geo.  3.  c.  63. 
*.  40,  and  that  such  examinations  were 
receivable  in  evidence. 

Mandamus  addressed  to  the  Chief  Justice 
and  other  Judges  of  the  Supreme  Court  of 
Judicature  at  Madras,  in  the  East  Indies. 
The  writ  recited  that  an  information  had 
been  exhibited  in  the  Queen's  Bench  against 
Archibald  Douglas  for  certain  offences  com- 
3H 
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ings  sent  are  the  examinatioiu.  But  if  the 
Court  does  look  beyond  the  return,  the 
certificate  of  the  officers  of  the  court  shews 
how  the  examinations  were  reduced  into 
writing,  in  conformity  with  the  directions  of 
the  40th  section  of  the  13  Geo.  3.  c.  63. 
Clay  V.  Stephenson  (6)  does  not  apply.  The 
terms  of  the  commission  there  were  different 
from  those  in  the  present  case.  The  Com- 
missioners themselves  were  to  take  the 
examinations,  and  return  the  originals,  in- 
stead of  which,  an  officer  unknown  to  this 
Court  sent  over  a  copy  of  the  Commissioners' 
minutes.  Here  the  directions  of  the  statute 
have  been  both  literally  and  in  spirit  com- 
plied with — Athina  v.  PaJmer(7).  This 
is  not  a  penal  but  a  hi^ly  remedial  act  for 
the  advancement  of  justice,  equally  appli- 
cable to  the  case  of  a  defendant  and  of  a 
prosecutor,  and  such  a  statute  is  to  be 
liberally  construed — Edwards  v.  Bennett 
(8),  Evans  v.  Jones(9).  The  Court  will 
presume  that  all  had  been  rightly  done — 
The  King  ▼.  the  Mayor  of  Lyme  Regis  (10). 
As  to  the  next  objection,  that  these  ex- 
aminations were  not  in  the  handwriting  of 
the  sworn  officers,  it  was  unnecessary  that 
they  should  be.  They  were  carefully  col- 
lated and  compared  by  them.  The  provi- 
sions of  the  statute  in  this  respect  are  di- 
rectory only,  and  there  has  been  a  substantial 
compliance  with  its  requirements.  Lastly, 
there  is  nothing  to  shew  that  the  sworn 
interpreter  of  the  court,  in  ordinary  cases, 
was  not  also  specially  sworn  to  interpret  for 
each  of  these  several  witnesses,  if  such 
additional  oath  was,  in  fact,  necessary ;  there 
is  no  proof  that  the  various  witnesses  were 
not  all  of  the  same  religion. 

Sir  F.  Kelly  ( Solicitor  General)  and 
Peacock,  contra. — First,  the  power  to  issue 
this  mandamus  depends  entirely  upon  sta- 
tutory enactments,  and  the  evidence  obtained 
by  these  means  being  in  derogation  of  the 
rules  of  common  law,  the  statutes  are  to  be 
construed  strictly — The  King  v.  Clayton  le 
Afoors  (11). 

The  objection  is  not  to  the  power  of  the 

(6)  7  Ad.  &  El.  185 ;  s.o.  6  Lsw  J.  Rep.  (n.s.) 
K.B.211.  r  V      / 

(7)  4  B.  &  Aid.  377. 

(8)  6  Bing.  280 ;  t.  e.  8  Uw  J.  Rep.  M.C.  71. 

(9)  9  Ibid.  316 ;  ».  c.  2  Uw  J.  R«p.  (m.s.)  C.P.  9. 

(10)  I  Doug.  149. 

(11)  STeimBcp.  701. 


Court  at  Madras,  but  to  the  power  of  thia 
Court  to  issue  the  mandamus.  It  may  bethat 
the  present  Court  at  Madras  has  Uie  same 
powers,  authorities  and  jurisdiction  as  the 
Court  for  which  it  was  substituted;  bat  die 
qnesdon  is,  whether  the  statutory  power 
given  to  this  Court  did  not  cease  when  the 
Mayor's  Court  at  Madras  was  abolished.  The 
legislature  does  not  seem  to  have  contem- 
plated the  powers  possessed  by  this  Ckmrt 
when  it  passed  the  statute  39  &  40  Geo.  3. 
c.  79,  or  it  would  have  expressly  extended 
those  powers  over  the  new  court  which  the 
Crown  was  by  that  statute  authoriseed  to 
create.  It  may  be  casus  omissus,  which 
cannot  be  supplied — Lane  v.  Bennett  (12). 

[Lord  Demman,  C.J. — If  the  power  to 
examine  witnesses  in  such  a  case  as  this  can 
only  be  exercised  under  a  mandamus  from 
this  Court,  did  not  the  legislature  by  impli- 
cation necessarily  give  this  Court  power  ti 
award  such  a  mandamus  ?] 

Under  the  42  Geo.  3.  c.  85.  such  a  writ 
might  have  been  directed  to  any  of  these 
colonial  courts,  and  the  present  objectioiu 
could  not  then  have  been  raised  ;  but  this 
is  not  a  prosecution  under  that  statute,  nor 
have  its  provisions  (requiring  the  voine  to 
be  laid  in  Middlesex)  been  observed. 

[Patteson,  J. — That  statute  recites  the 
13  Geo.  8.  c.  63,  and  was  for  the  purpose 
of  extending  and  applying  its  provisions.] 

The  mere  substitution  of  one  Court  for 
another  does  not  make  the  new  Court  liable 
to  all  the  incidents  which  may  have  attadied 
to  the  old  one ;  and  the  words  of  the  89  &  40 
Geo.  3.  c.  79.  are  not  sufficient  to  give  this 
Court  authority — Homfray  v.  Jones(\i\. 
Secondly,  the  mandamus  is  directed  to  the 
Chief  Justice  and  the  other  Judges  of  the 
Court,  that  is,  to  three  at  the  least.  It  is 
executed  and  the  return  made  by  two  Judges 
only.  The  charter  empowering  the  Crown 
to  create  the  Court  of  Supreme  Jndicatute 
at  Madras  is  not  before  this  Cotut.  It  may 
be,  that  under  that  charter  three  Judges  and 
three  only  could  do  the  act  which  they  wete 
commanded  to  do — could  constitute  and  hold 
the  Court  before  which  the  examinatioiis 
were  to  be  taken.  In  cases  of  mandamus 
the  practice  of  this  Court  is    pauticularly 

(12)  1  Mee.  &  Wels.  70 ;  s.  o.  (as  Lane  ■.  Cra- 
oell)  5  Law  J.  Rep.  (h.s.)  Excb.  98. 

(1»)  3  Ad.&  El.  640,  n.;  s.  e.  6  Law  J.  Rep. 

(m.8.)  Exoh.  282. 
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B.  jt-The  King  v.  WOdnuM  (14)  and  The 
mif\.  ihe  Mayor  of  Kingston-upon-HuU 
•■■.  j>  The  jurisdiction  of  the  Judges  ought 
■i  MCtly  to  appear —  The  King  r .  All  Saints, 
iiptoti  ( 1 6).  Lastly,  the  examinations 
■ '  Ives  were  not  taken  as  the  statute 
>.u.  3.  c.  68.  reqaires.  The  statement 
-■  return,  that  Uiese  are  the  examina- 
li  not  conclusive.  It  is  not  the  cer- 
"f  the  Judges,  but  the  fiut  that  they 
uly  taken  and  duly  returned,  which 
>jary  to  make  them  admissible  in 
And  it  appears  from  the  certifi- 
:he  officers  of  the  court,  which  is  a 
the  return,  that  what  the  Judges  say 
•  n  sent  has  not  been  sent.  What  is 
.ui  not  reduced  to  writing  by  a  sworn 
uf  the  court ;  for  it  is  not  in  their 
riting.  It  is  a  copy  only  of  the 
il  examinations ;  and  a  copy  is  not 
■ibie  at  all.  Nor  is  it  sworn  to  be  a 
■toopy. 

Cur.  adv.  vult. 

4MDBiMAir,  C.J.  (April  27)  delivered 
It  of  the  Court. — The  questions 
•■  arise  upon  the  return  to  a  writ  of 
,  directed  to  the  Chief  Justice  and 
I  of  the  Supreme  Court  of  Judi- 
ItMadras,  directing  them  to  hold  a 
the  provisions  of  13  Geo.  3. 
^yw  examination  of  witnesses,  and 
I  concerning  matters  charged 
isfonnation  against  the  defen- 
40tb  section  of  the  said  act 
klJUM  Court  to  award  a  writ  of 
i  to  the  Supreme  Court  of  Judi- 
;  William,  in  Bengal,  or  the 
Ih-tbe  Mayor's  Court  of  Madras, 
Bencoolen,  who  are  thereby 
•U  a  court  for  the  examination 
I.IMkI  receiving  proofs  in  indict- 
Dns  in  this  court  under 
I  JWd  in  a  manner  to  be  par- 
It  is  necessary  to  observe, 
to  the  first  two  objections 
made   to   the  reception 
in  this  case,  that  the 
t  Madras,  in  the  said  statute 
I  mentioiied,  was  by  the 
,  aboliabed  ;  and  a  court, 
we  may  call  the  Re- 


I.Rep.M.C.£«. 


oorder's  Court,  substituted  in  its  place,  and 
that  the  said  Recorder's  Court  was  by  39 
&  40  Geo.  3.  c.  79.  itself  also  abolished,  and 
the  present  Supreme  Court  of  Judicature  at 
Madras  substituted  for  it,  and  assimilated 
in  all  respects  to  the  Supreme  Court  of  Fort 
William,  at  Bengal.  For  by  4  Geo.  4.  c.  71. 
8.  17.  the  Supreme  Court  of  Judicature  at 
Madras  and  Bombay  respectively,  "  are 
required  within  their  limits  to  do,  execute, 
perform,  and  fulfil  all  such  acts,  authorities, 
duties,  matters,  and  things  whatsoever  as  the 
said  Supreme  Court  of  Fort  William,  in 
Bengal,  is,  or  may  be  lawfully  authorized, 
empowered,  or  directed  to  do,  execute, 
perform  and  fulfil."  Since,  therefore,  the 
Supreme  Court  of  Judicature  of  Fort  Wil- 
liam, in  Bengal,  is  expressly  named  in 
13  Geo.  3.  c.  63,  and  as  by  the  said  statute 
of  4  Geo.  4.  c.  7 1 .  the  Supreme  Court  of  Judi- 
cature at  Madras  is  made  in  all  respects  equal 
in  power,  it  was  not  denied  but  that  the 
Supreme  Court  of  Judicature  at  Madras  has 
competent  power  to  obey  the  mandamus,  if 
this  Court  has  power  to  award  it.  And  the 
objection  therefore  is,  that  the  power  of 
awarding  a  writ  of  mandamus  having  been 
given  to  this  Court  during  the  existence  of 
the  Mayor's  Court  at  Madras  and  specifi- 
cally to  it,  upon  the  extinction  of  that  court 
the  power  of  this  is  gone  likewise :  and  the 
objection  is  founded  expressly  upon  the 
ground  that  none  of  the  said  statutes  which 
have  abolished  the  Mayor's  Court,  and  suc- 
cessively established  odiers,  have  continued 
to  this  Court  the  power  of  awarding  a  writ 
of  mandamus  to  any  other,  and,  of  course, 
as  a  part  of  the  objection,  to  the  Supreme 
Court  of  Judicature  at  Madras  which  now 
exists.  We  however  see  no  reason  for  this 
objection.  The  present  Court  of  Supreme 
Judicature  at  Madras,  being  in  terms  put 
upon  the  same  footing  for  all  purposes  with 
that  of  Fort  William  in  Bengal,  which  is 
named  in  13  Geo.  3.  c.  63,  and  to  which  the 
writ  of  mandamus  is  by  that  act  directed  to 
be  awarded,  we  think  that  the  present  court 
at  Madras  is,  for  every  purpose,  substituted 
for  the  Mayor's  Court  in  existence  at  the 
time  of  the  passing  of  13  Geo.  3.  c.  63,  and 
therefore,  amongst  other  purposes,  to  receive 
and  obey  the  writ  of  mandamus  in  this  in- 
stance awarded. 

The  next  objection  is,  that  the  writ  is 
directed   to  the   Chief  Justice  and  other 
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Judges  of  the  Court,  and  that  the  return 
shews  the  duty  to  have  been  imperfectly 
and  insufficiently  executed,  it  appearing 
from  that  return  that  it  was  executed  by 
the  Chief  Justice  and  one  Judge  only.  This 
proceeds  upon  an  assumption  that  the  writ 
is  directed  to  certain  individuals  by  name 
to  whom  a  joint  authority  is  intrusted,  and 
by  whom  therefore  jointly,  and  jointly  only, 
the  duty  could  legally  be  performed.  We 
think  that  this  assumption  is  unfounded, 
for  the  writ  (in  conformity  with  the  statute 
IS  Qeo.  3.  c.  63.)  is  directed  to  the  Judges, 
commanding  them  "  to  hold  a  court,"  by 
which  the  examinations  are  to  be  taken,  and 
we  have  no  doubt  but  two  outof  three  Judges 
might  well  compose  a  court,  as  it  is  every 
day's  experience,  that  this  and  every  other 
superior  Court  in  this  country  is  constantly 
in  the  habit  of  exercising  its  jurisdiction, 
when  one  (and  even  more)  of  its  members 
is  absent 

The  next  objection  is,  that  the  examina- 
tions are  not  admissible  in  evidence,  because 
they  have  not  been  taken  and  returned 
according  to  the  provisions  of  13  Geo.  3. 
c.  63.  Now,  the  language  of  the  40th 
section  (the  clause  in  question)  is  in  sub- 
stance as  follows: — "That  such  examina- 
tions shall  be  openly  and  publicly  taken 
vivd  voce  in  open  court  upon  the  respective 
oaths  of  witnesses  and  of  sworn  interpreters, 
administered  according  to  the  forms  of  their 
several  religions,  and  shall  by  some  sworn 
officer  of  the  Court  be  reduced  into  one  or 
more  writing  or  writings  on  parchment,  in 
case  any  duplicate  or  duplicates  should  be 
required ;  and  shall  be  sent  to  this  Court 
closed  up  under  the  seals  of  two  or  more 
Judges  of  the  same  Court"  (it  may  be  ob- 
served in  passing  with  reference  to  the  last 
objection  that  two  Judges  are  hereby  em- 
powered to  act),  "  and  one  or  more  of  the 
Judges  shall  deliver  the  same  to  the  agent 
or  agents  requiring  the  same,"  (then  follow 
some  regulations  not  material  to  be  noticed), 
"and  such  depositions  shall  be  deemed  as 
good  and  competent  evidence  as  if  such 
witnesses  had  been  examined  vivd  voce  in 
this  Court."  It  must  be  admitted,  that  the 
instructions  as  to  the  mode  of  taking  the 
examinations  are  not  very  precise  and  spe- 
cific, and  that  it  may  not  perhaps  be  a 
matter  of  surprise  that  some  doubts  should 
exist  as  to  the  true  construction.     It  would 


seem  probable,  because  reasonable,  to  rap- 
pose  that  the  meaning  was,  that  the  sworn 
officers   of   the   Court   should   take  down 
in   writing    the  actual    statement  of  the 
evidence   as  it  came   from  the  mouths  of 
the  witnesses,  and  afterwards,  as  in  luch 
original  statement  there  might  well  be  alter- 
ations and  corrections,  "  reduce  the  same" 
as  it  finally  stood  "  into  writing  upon  parch- 
ment," as  the  authentic  copy  of  the  exami- 
nations to  be  transmitted  to  this  Court.    It 
remains  to  be  considered,  whether  that  be 
the  fair  interpretation  of  the  clause  in  the 
statute,  and  then,  whether  it  has  been  sub- 
stantially complied  with.     Now,  upon  the 
construction  of  the  statute,  it  was  not  con- 
tended (for  that  question  was  repeatedly 
put  to  the  learned  counsel  in  the  course  of 
the  argument)  that  the  words  as  they  canw 
from  the  witnesses  should  be  written  dowi 
by  the  sworn  officers  upon  parchment  it 
first,  and  that  such  parchment  should  te 
transmitted  as  the  authentic,  because  dw 
original  examination,  or  that  the  examini- 
tion  should   be   upon   parchment   only  if 
duplicates  were  required.     We  agree  with 
this  construction,  and  are  of  opinion  that  no 
objection  of  this  sort  could  have  been  made 
with  effect.    If  then  "  the  writing  on  parch- 
ment"— into  which  the  examination  of  the 
witness  vivd  voce  in  open  court  is  required 
to  be  reduced — be  not,  as  was  conceded,  be 
statement  of  the  witnesses  as  it  came  kom 
them  originally,  it  follows  that  "  the  writ- 
ing upon  parchment"  meant  by  the  statute 
must  be  taken  from  the  written  examinatiooi 
as  they  came  from  the  mouth  of  the  witness, 
which  examinations  may  in  that  sense  be 
called  "  originals,"  and  are  so  called  in  the 
certificate  of  the  sworn  officers,  as   will 
appear  when  we  come  to  examine  its  lan- 
guage.    Both  are  not  required. 

We  come  now  to  the  question  whether, 
upon  the  return  of  the  Judges,  including 
the  certificate  of  the  two  sworn  offioeis  of 
the  Court,  the  prescribed  forms  appear  to 
have  been  sufficiently  complied  with.  And 
upon  the  examination  of  this  certificate 
(upon  which  the  objection  mainly  arises)  it 
may  be  admitted  that,  as  no  far-fetched  aad 
forced  construction  in  favour  of  it  ou(^  to 
be  adopted  in  order  to  sustain  it,  if  any 
plain  and  palpable  error  shall  appear,  so,  on 
the  other  hand,  it  is  surely  entitled  to  >  Iw 
and  liberal  interpretation,  the  act  having 


Digitized  by 


Google 


TRINITY  TERM,  1847. 


423 


bten  done  by  sworn  officers,  and  any  attempt 
purposely  to  mislead  and  deceive  the  Court 
being  scarcely  npon  any  supposition  possi- 
ble.   Tbe  certificate  of  the  Judges  is  very 
geneial.    After  reciting  the  holding  of  courts 
bj  adjoomment  in  pursuance  of  the  writ  of 
nindamns,  it  states  "  That  the  said  several 
ptrehment  writings  are  the   examinations 
lednced  into  writing  by  the  clerk  and  deputy 
detlc  of  the  Crown  of  the  said  Supreme 
Coort  (naming  them),  which  were  at  the 
time  sad  place  aforesaid  openly  and  publicly 
taken  vhd  voce  before  us  upon  the  oaths  of 
&  witnesses"  (naming  them).  From  this  it 
dioald  seem  that  the  Judges  meant  to  certify 
tiiat "  tbe  examinations  taken  vivd  voce  before 
tlie  Judges  npon  the  oaths  of  the  witnesses" 
Beant  something  previous  to  "  the  examina- 
tioosredaced  into  writing"  upon  parchment, 
ttoQgh  irom  the  nature  of  the  thing  and  the 
ttr import  of  the  word  "taken,"  the  first 
bkiag  timd  voce  must  have  been  in  writing. 
The  certificate  of  Teed  and    Orme,  the 
•*om  officers  of  the  Court,  is  more  parti- 
ohr.     After   reciting   some    preliminary 
Wttet,  n«t  material  to  the  purpose,  they 
to%  "that  the  roll  of  parchment  hereunto 
■oaezed  (marked  Roll  No.  2,)  contains  the 
Krenl  examinations  of  A.  B,  &c.  (the  wit- 
■•ews),  who  were  severally  produced,  sworn, 
■ad  examined  as  witnesses,  such  parchment 
writing  having  been  transcribed  in  the  Crown 
office  from  tbe  original  examinations  of  the 
*sid  several  witnesses  taken  by  us  (Teed 
*Bd  Oime)  in  open  court,  the  same  having 
l>een  earefnlly  collated   and  compared  by 
OS  witii  such  originals,  and  that  such  ex- 
sminations  were  subscribed  by  A.  B,  &c., 
the  witnesses."     Now,  from  this  certificate, 
without  reference  to  th6  order  in  which  they 
*»  stated  (a  mode  of  construction  which  is 
silowed  even  in  the  strict  examination  of 
■B^ctments),  the  following  facts  appear : — 
That  the  witnesses  are  sworn ;  that  the  ex- 
sminations  (which  are  called  the  originals) 
were  taken  by  the  sworn  officers  in  open 
eovrt  and  in  writing;   for  the  parchment 
writing,  or,  as  it  is  first  called,  the  parch- 
ment roll,  is  said  to  have  been  copied  in  tbe 
Crown  office  from  the  said  original  examina- 
tioas ;  and  although  it  does  not  appear  by 
whom  that  copying  was  done  in  the  Crown 
office,  it  becomes  immaterial,  because  it  is 
Mated  that  the  Crown  officers  "carefully 
collated  and  compared  the  same  (that  is,  the 


parchment  writing  which  has  been  trans- 
mitted) with  the  sedd  ori^nals,"  that  is,  the 
original  examinations  taken  by  the  said 
swora  officers  in  open  court  from  the  mouths 
of  the  witnesses.  Upon  the  whole,  there- 
fore, we  think,  for  the  reasons  already  given, 
that  there  has  been  a  substantial  compliance 
with  the  directions  of  the  statute,  and  that 
for  this  (the  last)  objection,  there  is  also  no 
foundation. 

Rule  ditcharyed. 


1847.  ■) 
pril28;  > 
July  7.   ) 


THE  QUEEN  V,  THE  INHABIT- 
ANTS OF  MAETON-CUM-GRAF- 
TON. 


April 
July 


Poor  Law — Examinations — Statement  of 
Marriage —  Place  —  Certainty — Certificate 
Man — Lease  of  a  Tenement  under  9^10 

mii.s.c.  11. 

It  is  wholly  unnecessary  that  an  exami- 
nation which  states  a  marriage  and  the  time 
it  took  place  should  also  state  the  place. 

The  examination  shewed  a  certificate 
granted  to  the  pauper's  father  by  the  appel- 
lant to  the  respondent  township  in  1612,  and 
a  continuous  residence  in  the  respondent 
township  from  that  time  to  the  present.  One 
of  the  grounds  of  appeal  stated  that  the 
pauper's  father  In  1821, 1822, 1823  gained 
a  settlement  in  the  respondent  township,  by 
settling  upon,  renting,  and  occupying  certain 
tenements  in  thai  township  (which,  with  the 
names  of  the  owners,  were  specifically  stated 
in  the  ground  of  appeal) : — Held,  that  such 
statement  did  not  sufficiently  shew  a  com- 
pliance with  the9  ^  \0  Will.  3.  e.  11 ;  and 
that  the  Sessions  were  right  in  refusing  to  go 
into  evidence  of  such  settlement. 

The  Court  will  only  entertain  cases  from 
the  Sessions  which  raise  a  question,  the 
decision  of  which  will  decide  the  appeal,  and 
will  not  act  on  a  direction  by  the  Sessions, 
that  in  a  particular  event  the  ease  is  to  be 
sent  back  to  them  to  be  re-heard. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.b.)  M.C.  p.  159.] 
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1846. 
April  28.    V 

\fWJ         ''  ^°''""  "•  TOKEST  AND  OTHERS. 

Jan.  14. 

Replevin — Distress — Hent — Penalty  or 
Liquidated  Damage*. 

Replevin.  Avowry,  that  A.  held  the  land 
as  tenant  to  B.  under  a  demise,  subject  to 
certain  rents,  provisions,  conditions,  and  sti' 
pulations,  inter  alia,  that  A.  slumld  not, 
during  the  continuance  of  the  tenancy,  sell 
any  hay  off  the  premises,  under  the  penalty 
of  2s.  6d.  for  each  yard  of  the  hay  so  sold, 
to  be  recovered  by  distress  as  for  rent  in 
arrear.  Averment  of  the  sale  of  800  yards 
of  hay  by  A.  contrary  to  the  said  stipulation, 
by  reason  whereof  a  sum  of  money,  at  2s.  6d. 
per  yard,  became  due  to  B.,  non-payment 
thereof,  and  a  distress  for  the  same.  The 
demise  only  was  traversed,  and  the  issue 
thereon  found  for  the  defendant: — Held, 
in  error,  that  this  was  an  agreement  to  pay 
a  rent  of  2s,  6d.  a  yard  for  all  hay  sold  in 
breach  of  the  stipulation,  and  that  the  same 
being  capable  of  being  ascertained  with  cer- 
tainty, might  properly  be  distrained  for, 
though  the  agreement  as  pleaded  was  not 
under  seal. 

Replevin. 

Avowry  and  cognizance — That  the  plain- 
tiff, before  the  said  time  when,  &c.,  to 
wit,  &c.,  and  for  a  long  time,  to  wit,  &c., 
then  last  past,  and  continually  from  dience 
until  the  said  time  when,  &c.,  held  and 
enjoyed  a  certain  messuage,  farm,  and  lands, 
with  the  appurtenances,  whereof  the  said 
Beardwood  Fold,  in  which,  &c.  at  the  said 
time  when,  &c.  was  parcel,  as  tenant  thereof 
to  the  said  J.  Forest,  &c.,  under  and  by 
virtue  of  a  certain  demise  thereof  to  the 
plaintifftheretofore  made,  upon  and  subject 
to  certain  rents,  provisions,  conditions,  and 
stipulations,  that  is  to  say,  amongst  other 
things,  that  the  plaintiff  should  not  nor 
would,  during  the  continuance  of  the  said 
tenancy,  sell  any  hay  produced  during  such 
continuance  upon  the  said  demised  pre- 
mises, off  the  said  premises,  under  the 
penalty  of  2s.  6d.  for  each  yard  of  the  said 
hay  so  sold  as  aforesaid,  to  be  recovered  by 
distress  as  for  rent  in  arrear ;  and  the  defen- 
dants aver,  that  during  the  continuance  of 
the  said  tenancy,  to  wit,  on  the  said  ls(  day 


of  December,  a.d.  1843,  and  before  the  ttii 
time  when,  &c.,  the  plaintiff  sold  off  the 
said  demised  premises  divers,  to  wit,  800 
yards  of  hay,  the  sud  hay  having  been 
theretofore,  and  during  the  condnnance  of 
the  said  tenancy,  produced  upon  the  same 
premises,  contrary  to  the  said  stipulations 
and  provisions  in  that  behalf,   by  reason 
whereof  a  lai^  sum  of  money,  to  wit,  lOOl., 
being  at  the  rate  of  2s.  6d.  for  each  yard  of 
the  said  hay  so  sold  as  aforesaid,  before  the 
said  time  when,  &c.,  to  wit,  on  the  day  snd 
year  last  aforesaid,  became  and  was  and 
from  thence  to  the  said  time  when,  &e., 
continued  due  and  payable  to  the  sud  J. 
Forest,  &c.,  and  recoverable  by  distress  as 
aforesaid,  wherefore  the  said  J.  Forest,  &c, 
well  avow,  and  the  said  E.  Walsh,  as  IniliS^ 
&c.,  well  acknowledges  the  taking  of  the  said 
cattle,  &c.,  as  for  and  in  the  name  of  a  dis- 
tress for  the  said  sum  so  due  and  in  arrea; 
and  so  recoverable  by  distress  as  aforesaid, 
and  which   still  remains  due  and  unpud. 
Verification,  with  prayer  of  judgment  luids 
return. 

Plea  in  bar — That  the  plaintiff  did  not 
hold  or  enjoy  the  said  messuage,  &rro,  and 
land,  with  the  appurtenances,  as  tenant 
thereof  to  the  said  J.  Forest,  &c.,  und«r 
the  said  supposed  demise  thereof,  in  manner 
and  form,  &c. :  conclusion  to  the  coontiy. 
Issue  thereon. 

At  the  trial,  before  Cresswdl,  J.  at  the 
Summer  Assizes  1844,  for  the  Coort  of 
Common  Pleas  of  Lancaster,  the  issue  was 
found  for  the  defendants ;  and  the  jury,  at 
their  prayer,  having  proceeded,  under  the 
statute  17  Car.  2.  c.  7,  to  inquire  concerning 
the  sum  due  and  in  arrear,  and  the  value  of 
the  cattle,  &c.  distrained,  found  the  sum  so 
due  and  in  arrear  to  be  541.  7«.  6^.,  and  tiuit 
the  cattle,  &c.  distrained  were  of  the  valne 
of  991.  The  final  judgment  was,  that  the 
defendants  recover  against  the  plaintiff  the 
sum  of  541.  7s.  6d,,  and  1062.  5s.  9d.  costs. 

A  writ  of  error  was  sued  out  on  this  judg- 
ment by  the  plaintiff;  the  enois  assigned 
being,  that  the  defendants  avowed  and  made 
cognizance  on  the  ground  of  a  distress  for  a 
penalty  ;  that  the  avowry  did  not  allege  or 
shew  any  deed  or  instrument  nnder  seal 
authorizing  such  distress  ;  and  Uiat  the  snm 
distrained  for  was  not  shewn  to  be  rent  of 
any  kind  whatsoever.  The  plaintiff,  there- 
fore, prayed  a  reversal  of  the  judgment,  and 
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tbt  h  might  be  entered  for  him  non  obttante 

The  points  stated  for  the  defendants  were, 
tbt  the  avowry  was  good,  at  least  after 
mdiet,  both  at  oommoa  law  and  under  the 
itMite  11  Geo.  2.  c.  19.  s.  22;  that  it  was 
<  wfficient  answer  to  the  declaration,  even 
if  the  claim  of  a  return  could  not  be  sup- 
ported;  and  that  even  if  bad,  judgment 
HOT  obtlante  veredicto  ought  not  to  be  given. 
/itkerion,  for  the  plaintiff  in  error. — The 
jadgment  is  erroneous.     Firstly,  the  defen- 
dants are  concluded  by  the  terms  of  their 
own  avowry,  and  cannot  contend  that  they 
htre  distrained  for  anything  but  a  penalty. 
Hey  have  taken  on  themselves  to  state  on 
the  teeoid  the  legal  effect  of  the  demise  and 
ii>  condition.   A  demise  may  be  pleaded  in 
4i«e  ways — first,  by  way  of  recital ;  second- 
Ij,  in  its  precise  terms ;  thirdly,  by  direct 
Md  positive  averment :   as  in  the  present 
OK.    Such  statement  is  to  be  taken  to  be 
the  legal  e&ct  of  the  instrument  pleaded, 
"his  an  established  rule  that  a  deed  shall 
*na  be  laid  aside  as  void,  if  by  any  con- 
•xiiDn  it  can  be  made  good" — Earl  of 
f^l*»ieirde's  ease  (1),  cited  in  the  notes  to 
CieHtrr.  fViUan(2),  Monningtonv.  WiU 
*w  (S),  Baker  v.  Lade  (4),   Com.  Dig. 
'fielder,'  e.  37.     These  authorities  refer 
pnc^ly  to  instruments  under  seal,  and 
the  demise  mentioned  in  the  avowry  is  not 
■tited,  and  cannot  be  taken,  to  have  been  by 
m  instrument  under  seal.  But  the  principle 
of  the  rale  applies  equally  to  all  instruments. 
They  must  be  taken  to  be  pleaded  according 
<o  their  legal  efiect— 1  Chittg  on  Pleading, 
pp.  S94, 336 ;  1  Wms.  Saunders,  274,  n.  1 ; 
S  'Fm*.  Saunders,  318,  n.  6.     The  defen- 
<lu>ts  are  strictly  bound  by  the  meaning 
ibey  have  themselves  put  upon  the  instru- 
BttDt  they  have  pleaded,  and  having  de- 
■sibed  the  sum  distrained  for  as  a  penalty, 
it  must  be  so  considered — Rolfe  v.  Peterson 
(i),  aad  Jones  v.  Oreen  (6),  cited  in  Chittg  on 
Cmnels,  p.  863,  are  not  inconsistent  with 
AkpontJoa.     Secondly,  assuming  this  to 
W  •  penalty,  the  judgment  is  erroneous : 
it  Aoidd  have  been  a  judgment  at  common 

(1)  Hob.  227. 

(2)  2  Wms.Sund.96b. 

(3)  1  Ventr.  109. 

(4)  3  Ut.  291 ;  •.  c.  4  Mod.  149. 

(5)  2  Bro.  P.  C.  436. 
(ff)  S  Yoo.  ft  Jar.  304. 

New  Sbrim,XVI.— aB. 


law  de  retomo  habendo,  and  not  under  the 
statute  17  Car.  2.  c.  7 — note  3  to  Mounson 
V.  Redshau)  (7). 

[Cowling,  contra,  conceded  this,  if  the 
sum  reserved  was  a  penalty,  the  statute 
17  Car.  2.  being  confined  to  rents  in  arrear.] 

Thirdly,  a  penalty  cannot  be  distrained 
for.  The  avowry  is,  therefore,  bad,  without 
reference  to  the  form  of  the  judgment.  A 
penalty  has  no  reference  to  the  damage 
sustained.  Penalties  have  never  been  fe- 
voured  by  the  law ;  and  by  the  statute  8  &  9 
Will. 3. c.  U.S.  8,  the l^islature  interfered, 
empowering  the  Courts  to  grant  relief  in 
proceedings  in  such  cases.  Gainsford  v. 
Griffith  (8)  and  the  authorities  there  cited 
shew  the  distinction  between  penalties  and 
liquidated  damages.  If  a  plaintiff  sue  for 
a  penalty  in  an  action  of  debt,  the  case 
is  within  the  statute  8  &  9  Will.  3.  c.  II, 
the  judgment,  though  for  the  whole  sum, 
would  stand  only  as  security  for  the  da- 
mages actually  sustained.  If  the  plain- 
tiff sue  in  an  action  for  damages,  he  will 
recover  the  whole  sum-  if  it  be  in  the  na- 
ture of  liquidated  damages,  but  not  if  it 
be  a  penalty — Aattey  v.  fVeldon  (9),  Danes 
V.  Penton  (10).  Suppose  the  defendants  in 
the  present  case  had  brought  an  action  upon 
the  agreement  stated  in  the  avowry,  instead 
of  distraining,  they  could  not  have  recovered 
the  sum  therein  mentioned,  if  it  be  a  penalty; 
and  if  in  no  form  of  common  action  they 
could  have  recovered  it,  it  fortiori  they 
cannot  do  so  by  the  summary  mode  of  a 
distress. 

[Lord  Denhan,  C.J. — The  parties  here 
have  expressly  agreed  that  the  sum  men- 
tioned shall  be  distrained  for :  is  that  illegal  ? 
Is  it  not  conclusive  of  its  being  liquidated 
damages,  and  not  a  penalty  ?] 

Notwithstanding  the  consent  of  the  par- 
ties, the  Courts  will  not  enforce  an  agree- 
ment which  shews  this  sum  to  be  a  penalty, 
and  which  the  defendants  have  themselves 
described  as  a  penalty.  They  cannot  be 
allowed  to  use  a  remedy  which  by  agree- 
ment is  put  into  their  hands,  but  which  they 
could  not  use  in  the  more  regular  process  of 
the  law. 

[CoLEEiDGE,  J. — You  tely  upon  the  one 

(7)  1  Wms.  Saond.  195,  o.  3. 

(8)  Ibid.  57.  58,  n.  I. 

(9)  2  Boi.  &  Pol.  346. 

(10)  6B.&C.216;  ■.e.SUw  J.Rep.K.B.  113. 
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word  "  penalty,"  without  reference  to  the 
provision  that  it  is  "  to  be  recovered  by  dis- 
tress as  for  rent  in  arrear."] 

There  are  no  words  in  the  avowry  con- 
flicting with  the  use  of  the  word  "  penalty" 
in  its  strict  technical  sense.  It  is  still  a 
penalty,  though  made  recoverable  by  the 
more  summary  and  beneficial  process  of 
distress.  But  the  power  of  distress  does  not 
exclude  the  defendants'  remedy  by  action. 
This  document  is  not  under  seal,  and  it  is 
very  questionable  whether  a  power  of  dis- 
tress can  be  given,  except  by  instrument 
under  seal.  In  Chapman  v,  Beecham {II) 
the  power  was  given  by  deed.  There  must 
be  some  limits  imposed  to  the  consent  which 
pardes  can  give.  If  not,  such  a  power  may 
be  given  by  any  parol  agreement  for  the 
sale  of  goods ;  and  great  inconvenience  would 
result  from  holding  that  this  remedy  which 
is  created  and  given  by  the  law  in  certain 
cases  only,  can  be  indefinitely  extended  by 
private  arrangement. 

[Coleridge,  J. — A  warrant  of  attorney 
may  be  given,  which  would  sweep  away  all 
the  property  of  the  party  giving  it.] 

There  the  intervention  of  the  Court  is 
sought,  and  the  process  of  the  Court  is 
used.  But  if  the  power  of  distress  can  be 
given  by  mere  consent,  all  its  incidents 
must  be  given  too,  e.  g.  to  take  the  goods  of 
a  stranger.  But  no  such  arrangement  could 
be  binding.  The  power  is  not  pleaded  as 
leave  and  licence,  in  which  case  it  might 
possibly  be  good,  but  as  an  irrevocable 
power. 

Cowling,  contr^. — Though  the  avowry 
might  be  objectionable  on  special  demurrer, 
yet  after  verdict  it  shews  with  sufficient 
certainty  a  reservation  of  a  rent  service. 
No  precise  words  are  neeessary  to  reserve 
such  a  rent — Butt's  case(\2).  In  Daniel 
V.  Oracie(\S)  there  was  an  unwritten 
agreement  that  Daniel  should  take  a  marl 
pit  and  brick  mine,  the  property  of  Gracie, 
and  should  pay,  quarterly,  Sd.  per  yard  for 
all  the  marl  Uiat  he  got,  and  Is.  Sd.  per 
thousand  for  all  the  bricks  that  he  made. 
It  was  held  that  this  was  a  demise  of  the 
land  from  year  to  year  at  a  rent  capable  of 

(11)3  Q.B.  Rep.  723  ;  s.c.  12  Uw  J.  Rep.  (n.s.) 
Q.B.  42. 

(12)  7  Rep.  23. 

(13)  6 Q.B.  Rep.  145;  s.e.  13  Uw  J.  Rep.  (n.s.) 
Q.B.  309. 


being  ascertained  with  certainty,  for  which, 
therefore,  the  lessor  might  distrain. 

[Coleridge,  J. — Would  this  be  a  rent 
service  without  the  words  in  the  agreement, 
"  as  for  rent  in  arrear"  ?  Is  it  a  compensa- 
tion for  the  land  ?  Does  every  provision  or 
condition  as  to  the  cultivation  of  land  make 
the  sum  to  be  paid  in  respect  of  such  con- 
dition rent?] 

If  the  sum  to  be  paid  be  ascertainable 
with  certainty,  it  is  a  rent.  If  necessary, 
the  Court,  after  verdict,  will  reject  the  words 
"  provisions,  conditions,  and  stipulations," 
and  treat  the  2s.  6d.,  for  each  yard  of  hay 
sold,"  as  rent — an  increased  penal  rent,  and, 
therefore,  distrainable  for.  The  agreement 
must  be  looked  at  altogether;  and  though 
the  word  "  penalty"  is  used,  it  is  clear  that 
it  was  the  intention  of  the  parties  that  it 
should  be  a  rent.  It  does  not  follow,  that 
because  it  is  a  penalty,  it  should  not  also  be 
a  rent.  If  it  had  been  called  a  payment, 
instead  of  a  penalty,  no  doubt  or  difficulty 
could  have  arisen. 

[Lord  Denman,  C.J. — I  know  of  no 
legal  objection  to  the  right  of  the  defendants 
to  claim  by  virtue  of  the  special  agreement 
between  the  parties,  although  this  be  not  a 
rent  service.] 

Even,  however,  if  the  avowry  be  insuffi- 
cient, and  the  form  of  judgment  erroneous, 
the  plaintiff  cannot  have  judgment  non  ob- 
stante veredicto  :  the  only  course  is  to  arrest 
the  judgment.  In  this  respect,  the  action 
of  replevin  differs  from  other  actions.  The 
defendant  is,  in  fact,  the  plaintiff,  and 
recovers  damages — Com.  Dig.  tit. '  Pleader,' 
2  K,  14. 

Alherton,  in  reply. — As  to  the  last  argu- 
ment, a  court  of  error  can  only  uphold  or 
reverse  the  judgment :  it  has  no  power  to 
arrest  it.  This  roust  be  done,  if  at  all,  by 
motion  to  the  Court  in  which  the  action  is 
pending. 

Cur.  adv.  vult. 

Lord  Denhan,  C.J.  now  delivered  the 
judgment  of  the  Court. — This  was  a  writ  of 
error  from  the  Common  Pleas  at  Lancaster : 
the  action  was  replevin ;  the  issue  was  on 
a  demise  allied  in  the  avowry,  and  was 
found  for  the  defendants.  The  causes  of 
error  assigned  are  substantially  two:  one 
arising  on  the  insufficiency  of  the  avowry, 
the  other  on  the  form  of  tlie  judgment 
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The  avowry  states  a  demise  "  subject  to 
certain  Tents,  provisions,  conditions,  and 
idpttlations,"  that  is  to  say,  among  other 
things,  that  the  plaintiff  should  not  nor 
would,  daring  the  continuance  of  the  said 
tenancy,  sell  any  hay  produced  during  such 
continuance  upon  the  said  demised  premises 
off  the  same,  under  the  penalty  of  2«.  Qd. 
for  each  yard  of  the  hay  so  sold  as  afore- 
said to  be  recovered  by  distress  for  rent  in 
amsr.  It  then  alleges  sale  of  hay,  the 
aocraing  due  of  a  large  sum  at  2s.  6d. 
pa  yard,  the  non-payment  of  and  distress 
ior  the  same.  The  demise  only  being  tra- 
vened  and  found  for  the  defendants,  they 
bare  proceeded,  as  under  the  17  Car.  2.  c.  7. 
At  their  prayer  the  jury  have  found  the 
arrean  due,  and  the  value  of  the  distress ; 
sod  the  latter  exceeding  the  former,  the 
wrdict  has  been  taken  for  the  former  sum 
and  the  costs. 

The  plaintiff  contends,  first,  that  the 
it,  6d.  per  yard  is  a  penalty,  and  not  a  rent 
Mrrice ;  secondly,  that  the  right  to  distrain 
is  inaafiiciently  granted  by  instrument  not 
nte  seal ;  tlurdly,  that  if  it  be  a  penalty, 
and  tiie  light  to  distrain  well  granted,  still 
t^  ease  is  not  within  the  statute  of  Car.  2., 
and  (lie  judgment  therefore  founded  on  pro- 
<*«iii^  according  to  it  erroneous. 

There  is  no  doubt  that  an  agreement  not 
to  tell  off  the  premises  any  of  ^e  hay  made 
M  them,  touches  and  concerns  the  thing 
dooised ;  it  is  (to  use  the  words  of  Wilmot, 
C.J.,  in  Battff  v.  Wells,   JVilmot's  Notes, 
350)  "lajring  down  a  rule  (so  far  as  it  goes) 
how  and  in  what  manner  the  thing  demised 
shall  be  managed,"  for  the  object  and  effect 
of  it  is  to  procure  the  spending  of  the  hay 
<»  the  premises,  and  so  the  making  of  ma- 
nure for  tfaeir  better  cultivation.     Such  an 
sgreement  as  this  might  well  be  enforced  by 
the  payment  of  an  increased  rent,  nomifte 
ptente,   and    such  rent  might  have   been 
meamred  by  the  quantity  of  bay  sold,  as 
in  the  case    of  ploughing  up  old  pasture 
bad  it  is  commonly  done  by  the  quan- 
ti^  plonked,  and  it  might  have  been  made 
payaiUe  instantly  on  the  breach  by  sale. 
Farther,  if  all  this  had  been  done  in  terms, 
we  see  no  reason  why  such  a  rent  would  not 
have  been  a  rent  service,  and  distrainable 
ft*,  on  non-payment,  as  of  common  riglit. 

TIk  question  therefore  will  be,  whether 
the  alleviations  of  this  avowry  may  or  may 


not  be  taken,  both  by  the  consent  of  the 
parties  and  their  legal  effect,  to  amount  to 
what  we  have  just  stated ;  and  on  considera- 
tion, we  think  they  may.  The  demise  here 
must  be  taken  to  have  been  by  agreement 
not  under  seal ;  it  was  open,  therefore,  to 
the  defendants  to  plead  it  according  to  its 
legal  effect,  or  in  its  very  terms.  The  pro- 
per understanding  of  it  appears  to  us  to  be 
that  it  is  pleaded  in  its  terms,  and  then  it 
will  be  for  the  Court  to  determine  on  their 
legal  effect.  Now,  there  is  no  difficulty  in 
holding  that  they  amount  to  an  agreement 
not  to  sell  the  hay  off  the  premises,  and  to 
pay  a  rent,  at  the  rate  of  2s.  Qd.  per  yard, 
of  all  hay  sold  in  breach  of  the  agreement, 
the  amount  of  which  will  become  certain  by 
reference  to  the  quantity  sold ;  and  as  no 
time  is  mentioned  at  which  it  is  to  become 
payable,  the  law  will  imply  that  it  becomes 
payable  when  the  right  to  it  has  arisen,  that 
is,  on  the  sale  of  the  hay.  Further,  they 
agree  that  this  shall  be  recovered  by  di»> 
tress  as  for  rent  in  arrear,  that  is,  Uiat  it 
shall  be  treated  as  such  as  to  the  mode  of 
recovery. 

If  this  be  a  rent  and  a  rent  service,  it  is 
admitted  that  there  is  no  error ;  but  sup- 
posing it  to  be  the  former  and  not  the  latter, 
and  therefore  that  some  special  grant  of  the 
power  to  distrain  was  necessary,  we  think 
that  the  instrument  as  here  pleaded  was 
sufficient  for  the  purpose,  though  not  under 
seal.  The  argument  on  the  part  of  the 
plaintiff  was  founded  on  the  notion  that  this 
was  in  the  nature  of  a  rent-charge:  we 
think  that  it  is  rather  a  licence  by  the  tenant 
to  the  landlord,  in  whom  the  reversion  is 
remaining.  Chapman  v.  Beecham  was  cited 
by  the  plaintiff',  in  which  a  covenant  for  the 
payment  of  interest  was  secured  by  a  power 
to  enter  and  distrain  in  case  of  non-payment. 
There,  undoubtedly,  the  power  was  given 
by  deed, — the  same  instrument  which  con- 
tained the  covenant  to  pay  the  interest.  But 
no  stress  was  laid  on  that  circumstance, 
either  by  the  counsel  or  the  Court ;  on  the 
contrary,  by  the  latter  it  was  treated  merely 
as  a  licence.  As  we  hold  that  the  subject- 
matter  distrained  for  was  a  rent,  the  pro- 
ceedings were  properly  under  the  statute  of 
Charles,  and  the  third  point  does  not  arise. 
Our  judgment,  therefore,  will  be  for  the 
defendants  in  error. 

Judgment  affirmed. 
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J  '       f^  ELLIS  AND  ANOTHEE,  ASSIGNEES, 

i"?*  H  '     I    &C.,  V.  RUSSELL  AND  ANOTHER. 

July  7.   J        ' 

Bankrupt — Payment  after  Fiat  to  Peti- 
tioning Creditor  —  Forfeiture  of  Debt  — 
Right  of  Assignees  to  sue. 

The  defendants  being  creditors  qf  B,  on  the 
9rd  of  Deoenber  1 SM,  filed  an  affidavit,  and 
gave  notice  under  1^2  Viet.  c.  110.  B. 
did  not  pay  or  compound  within  the  twenty- 
one  days ;  and  on  the  Slst  of  December  a  fiat 
issued  on  the  petition  of  the  plaintiffs ;  and, 
on  the  SO<A  of  January  1841,  that  fiat  was 
annulled  on  the  petition  of  the  defendants, 
who,  on  the  foUotping  day,  issued  a  second 
fiat.  They  did  not  proceed  on  that  fiat,  and 
on  the  9th  of  September  1 842,  the  second 
fiat  teas  annulled,  and  a  third  fiat  issrud  on 
the  petition  of  the  plaintiffs,  who  were  chosen 
assignees  under  it.  Defendants,  on  the  nth 
of  February  1841,  while  the  second  fiat  was 
in  force,  received  a  sum  of  money  in  payment 
of  their  debt,  being  more  in  the  pound  than  the 
other  creditors : — Held,  first,  that  as  this 
payment  constituted  an  act  of  bankruptcy, 
under  6  Geo.  4.  c.  16.  s,  8,  the  fiat  of  the 
9th  of  September  1842,  which  though  it 
issued  more  than  a  year  after  such  payment, 
issued  before  the  5  ^  6  Vict.  c.  122.  came 
into  operation,  was  well  supported  by  such 
payment.  Secondly,  that  the  plaintiffs  were 
entitled  to  sue  as  assignees,  in  the  absence  of 
any  special  appointment  by  the  commissioner 
of  a  person  to  sue. 

Semble — that  the  affidavit  ofSrd  of  De- 
cember  1840,  woiUd  not,  alone  or  coupled 
with  the  first  fiat,  support  the  third  fiat. 

Assumpsit  by  the  plaintiffs,  as  assignees 
of  Vardy,  for  money  had  and  received  to 
their  use. 

At  the  trial,  before  Tindal,  C.  J.,  at  the 
Summer  Assizes  for  Staffordshire,  in  1844, 
the  jury  found  a  special  verdict,  the  mate- 
rial facts  of  which  appear  in  the  judgment 
of  the  Court.     The  case  was  argued  by— 

Cowling,  for  the  plaintiffs. — The  defen- 
dants will  rely  on  S«/cAery.  Samboume{l); 
but,  assuming  that  case  to  have  been  in  all 
respects  well  decided,  the  plaintiffs  are 
clearly  entitled  to  recover  on  an  independent 
ground.     In  that  case  the  judgment  pro- 

(1)  6  Q.B.  Rep.  414;  8.0. 13  Law  J.  Rep.  (i).g.) 
Q.&  297. 


ceeded  on  the  ground  that  as  the  bankrupt 
himself  could  not  have  disputed  the  agree- 
ment under  which  the  money  was  paid,  the 
assignees  under  a  fiat  issued  on  a  sabie- 
quent  act  of  bankruptcy  could  not  avoid  it; 
but  this  reasoning  does  not  apply  to  the 
&cts  of  the  present  case.     The  ddendanti, 
for  the  purpose  of  getting  a  fiat,  made  so 
affidavit  that  Vardy  had  committed  an  act 
of  bankruptcy  before  the  17th  of  Febiuaiy 
1841.       They  cannot,  therefore,  dispute 
that  at  that  time  he  was  a  bankrupt — Led- 
better  v.  Salt  (2).     On  that  day  they  re- 
ceived from  him  a  large  sum  in  part  pay- 
ment of  their  debt ;  and  by  6  Creo.  4.  c  16. 
8.  8.  that  works  a  forfeiture  of  the  debt, 
and  is  an  act  of  bankruptcy — Ex  parte 
Browne  (3),  Rose  v.  Main  (4),  Davis  v. 
Holding  {&). 

Lush,  contra. — ^The  plaintiffs  cannot  suc- 
ceed without  shewing  that  there  is  an  set 
of  bankruptcy.  In  this  case  they  do  at 
shew  either  an  act  of  bankruptcy  to  support 
their  action,  or  such  a  statement  of  facts  tt 
will  entitle  them  to  recover.  It  is  di£Beiilt 
to  say  what  fiat  the  plaintiffs  rely  on.  Itit 
said  Uiat  there  has  been  a  payment  of  money 
by  the  bankrupt  to  them,  but  such  a  pay- 
ment  is  not  a  payment  recoverable  under 
the  provisions  of  the  Bankrupt  Acts. 

[Patteson,  J. — Do  you  contend  that  a 
payment  of  this  sort  may  be  an  act  of  bank- 
ruptcy, and  yet  that  the  sum  paid  is  not 
recoverable  by  the  assignees  7] 

The  creditor  might  receive  money  in 
^orance  that  the  payment  was  voluntary ; 
and  by  6  Geo.  4.  c.  16.  s.  82,  bond  jUe 
payments  are  protected,  notwithstanding 
any.  prior  act  of  bankruptcy,  provided  the 
puty  dealing  with  the  bankrupt  had  no 
notice  of  such  prior  act  of  bankruptcy. 

[Patteson,  J. — The  latter  part  of  the 
section  does  not  use  the  word  "  prior;"  it 
says  "  notice  of  any  act  of  bankruptcy."] 

Cowling,  in  reply.— The  affidavit  filed  by 
the  defendants  was  only  an  act  of  bank- 
ruptcy, provided  a  fiat  issued  two  caiendai 
months  from  the  filing.  But  the  defendants 
cannot  dispute  the  fact  of  the  bankrapteyt 

(2)  4  Bing.  623 ;  a.  e.  6  Uw  J.  Rep.  (m.)  CP. 
147. 

(3)  IS  Ves.  472. 

(4)  1  Biog.  N.C.  357  ;  s.  c.  4  Uw  J,  Rep.  (!■■*■) 
CP.  18. 

(5)  11  Ad.Sc  EI.71U;s.c.9  Liw  J.  Rep.(lLS.) 
Q.B.111. 
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K  their  knowledge  of  it  —  Ledbetter  ▼. 
StU ;  and  the  payment  made  by  the  bank- 
mpt  is  the  act  of  bankruptcy  on  which  the 
|diinti&  rely,  in  order  to  recover  the  money 
under  6  Geo.  4.  c.  16.  s.  8. 

[Parbson,  J. — If  the  assignees  sue  they 
an  not  restricted  to  a  single  act  of  bank- 
niptcy.  The  special  verdict  does  not  here 
•l^pew  to  have  found  any  petitioning  ere- 
ditor't  debt  before  the  payment  which  is 
letnp.] 

The  defimdants  have  no  plea  which  denies 
(lie  existence  of  a  petitioning  creditor's 
debt.  In  Nortnan  v.  Booth  (6),  the  Court 
*u  divided  as  to  the  necessity  of  proving 
*  petitioning  creditor's  debt,  to  snpport  each 
M  of  banbaptcy.  In  Porter  v.  Walker 
(7),  Littledale,  J.,  who  tried  the  cause,  ap- 
peared to  have  no  longer  held  the  opinion 
expressed  by  him  in  the  former  case,  and 
it  vaa  there  decided,  that,  under  a  notice  to 
dispute  the  act  of  bankruptcy,  the  plaintifis 
*eie  not  bound  to  prove  a  petitioning  cre- 
£tot's  debt  existing  at  the  time  of  such  act 

(<  Itankniptcy.      Lastly,  this  payment  is 

M  protected  by  2  &  3  Vict.  c.  29,  being 

■lidfaact  of  bankruptcy. 

Cur.  adv.  wit. 

Tie  judgment  of  the  Court  was,  subse- 
9neDtly,  delivered  by — 

I«u>  DsMHAN,  C.J. — When  the  facta 
od  dates  in  this  case  are  attentively  con- 
fined, it  will  be  found  that  the  questions 
>»  it  are  reduced  to  one.  An  affidavit  was 
filed  by  the  defendant  Russell  against  the 
••nkrupt  (under  the  1  &  2  Vict.  c.  10.  s.  8,) 
of  which  notice  was  given  on  the  Srd  of 
I)ecember  1840.  The  requisites  of  that 
ttatnte  were  not  complied  with  by  the  bank- 
nipt ;  therefore,  on  the  twenty-second  day 
*fter  notice  of  the  affidavit,  an  act  of  bank- 
niptcy  was  committed,  provided  a  fiat  was 
iMoed  within  two  months.  On  the  31st  of 
I'ecember  a  fiat  in  bankruptcy  was  usued  on 
the  petition  of  the  plaintiff  Ellis,  who  had 
then  a  sufficient  petitioning  creditor's  debt. 
That  fiat  was  annulled  on  the  SOth  of 
January  on  the  petition  of  the  defendants, 
they  being  the  parties  who  had  filed  the 
affidavit,  and  were  entitled  to  preference  as 
petitioning  creditors.   They  issued  a  second 

(6)  10  B.  &  C.  703 ;  s.o.  8  Law  J.  Rep.  K.B.  303. 

(7)  I  Man.  &  Gr.  686  -,  s.  c.  9  Law  J.  Rep.  (n.s.) 


fiat  on  the  81st  of  January,  grounded  on  the 
act  of  bankruptcy,  under  t  &  2  Vict.  c.  110. 
But  that  fiat  was  not  proceeded  in,  and  was 
afterwards  annulled  on  the  9th  of  September 
1842,  on  the  petition  of  the  plaintiff  Ellis. 
On  the  same  day  a  third  fiat  issued  on  the 
petition  of  the  plaintiff  Ellis,  he  continuing 
to  be  a  creditor  as  he  was  in  December 
1840 ;  and  under  that  fiat  the  plaintiffs  were 
chosen  assignees.  Now  that  fiat,  not  being 
sued  out  within  two  months  of  the  twenty- 
one  days  firom  the  notice  of  the  affidavit 
made  under  1  &  2  Vict,  cannot  be  sup- 
ported, on  the  ground  that  non-compliance 
with  the  requisites  of  the  statute,  in  respect 
of  that  affidavit,  was  an  act  of  bankruptcy, 
unless  the  mere  £act  of  a  fiat  (although 
afterwards  annulled)  having  issued  within 
two  months  constituted  an  act  of  bank- 
ruptcy for  ever,  and  for  all  purposes,  or 
unless  the  third  fiat  can  be  connected  with 
and  treated  as  a  sort  of  continuation  uf  the 
first ;  neither  of  which  propositions  seem  to 
us  to  be  tenable.  But  as  our  judgment 
proceeds  on  other  grounds  in  favour  of  the 
plaintiffs,  those  propositions  need  not  be 
absolutely  decided  upon. 

It  appears,  however,  that  whilst  the 
second  fiat  was  in  force,  although  not 
acted  upon,  the  defendants,  on  whose  pe- 
tition it  had  issued,  on  the  17th  of  Feb- 
ruary 1841  received  from  the  bankrupt, 
both  parties  being  well  aware  of  the  fiat, 
the  sum  of  250/.  in  part  payment  of  their 
debt,  and  25i.  for  the  costs  of  an  action 
which  had  been  commenced,  and  did 
thereby  receive  more  in  the  pound  than 
the  other  then  creditors  of  the  bankrupt. 
This  payment  constituted  a  plain  and  un- 
doubted act  of  bankruptcy,  under  the  sta- 
tute 6  Geo.  4.  c.  16.  s.  8  ;  and  upon  this 
act  of  bankruptcy  the  fiat  issued  by  the 
plaintiff  EUia  on  the  9th  of  September 
1842  is  clearly  sustainable,  for  the  statute 
5  &  6  Vict.  c.  122.  s.  1,  which  limits  the 
time  for  issuing  a  fiat  upon  such  an  act  of 
bankruptcy  to  one  year  after  the  payment 
of  the  money,  did  not  come  into  operation 
till  the  11th  of  November  1842,  after  the 
present  fiat  had  issued.  Now  this  action  is 
brought  by  the  assignees  to  recover  the 
sums  80  paid,  as  money  had  and  received  to 
the  use  of  the  assignees  ;  and  according  to 
the  general  course  and  operation  of  the 
bankrupt  laws,  there  is  no  doubt  that  they 
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might  be  so  recovered  in  the  same  manfier 
as  gums  paid  by  way  of  fraudulent  prefe- 
rence, such  preference  constituting  an  act 
of  bankruptcy,  are  constantly  recovered; 
the  petitioning  creditor's  debt  existing,  as 
it  did  here,  before  the  payment 

But  in  this  case  it  is  said  that  the  general 
course  and  operation  of  the  bankrupt  laws 
will  not  entide  the  plaintiffs  to  recover,  be- 
cause the  same  section  (6  Geo.  4.  c.  16.  s.  8,) 
which  constitutes  the  act  of  bankruptcy  pro- 
vides that,  "  every  person  so  receiving  such 
money,  gift,  delivery,  satisfaction,  or  security 
as  aforesaid,  shall  forfeit  his  whole  debt,  and 
also  repay  or  deliver  up  such  money,  gift, 
satisfaction,  or  security  as  aforesaid,  or  the 
full  value  thereof,  to  such  person  or  persons 
as  the  commissioners  acting  under  such 
original  commission,  or  any  new  commission, 
sh^l  appoint,  for  the  benefit  of  the  creditors 
of  such  bankrupt ;"  and  the  present  plain- 
tifi's  have  not  been  so  appointed  in  this 
case  to  sue  for  the  money ;  and  the  case  of 
Belcher  v.  Samboume  was  cited  as  an  ex- 
press authority  on  this  point.  In  that  case, 
however,  the  fiat  was  grounded  and  sup- 
ported on  an  act  of  bankruptcy  long  sub- 
sequent to  the  payment  of  the  money  sought 
to  be  recovered,  and  not  on  the  act  of  bank- 
ruptcy arising  from  the  payment  itself. 
The  point  in  the  present  case  was  not  raised 
— why  it  was  not,  does  notappear  (8).  Very 
probably  it  was  because  the  petitioning 
creditor's  debt,  on  which  the  fiat  issued, 
became  due  subsequent  to  the  payment  in 
question,  whereas  here  it  was  due  long  be- 
fore ;  and  this  circumstance  may  furnish  a 
clue  to  the  meaning  of  the  latter  part  of 
the  8th  section  of  6  Geo.  4.  c.  16,  which 
appears  to  have  been  intended  to  reach 
those  cases  to  which  the  general  course  and 
operation  of  the  bankrupt  laws  would  not 
apply,  namely,  where  the  assignees  could 
not  sue  by  reason  of  the  date  of  the  peti- 
tioning creditor's  debt,  or  by  reason  of 
having  themselves,  or  one  of  them,  received 
the  payment  in  question,  or  other  reasons 
which  may  easily  be  suggested,  and  yet  it 
was  fit  and  proper  that  the  sum  so  paid 
should  be  recovered  for  the  general  body  of 
creditors.  It  does  not,  however,  follow  that 
where  there  is  no  necessity  for,  and  there- 

(8)  Semblt,  tliat  it  wu  raised  at  the  trial.    See 
13  Law  J.  Rep.  (m.s.)  g.B.  297. 


fore,  in  fact,  no  such  special  interference 
and  appointment  by  the  commissioners  of  a 
person  to  sue  for  the  money,  the  assignees, 
who  have  the  power  under  the  general 
course  and  operation  of  the  bankrupt  laws, 
may  not  themselves  sue  for  and  recover  it; 
otherwise  the  creditors,  to  whom  it  un- 
doubtedly belongs,  might  be  deprived  of  it. 
We  are  clearly  of  opinion  that  the  assignees 
may  recover,  under  the  circumstances  of 
this  case,  the  payment  itself  being  an  act  of 
bankruptcy,  upon  which  the  present  fiat 
may  be  supported ;  and  being,  theiefore, 
void  as  against  the  present  plaintiffs,  the 
assignees,  the  verdict  roust  be  entered  for 
the  plaintiffs. 

Judgment  for  the  plaintiffi. 


!■} 


LEWIS  V.  B0LME8. 


1847. 

June  12 ; 
July  3. 

Practice. — Outtawry  on  Final  Procest— 
Return  of  Ca.  Sa, 

A  ca.  »a.  issued  on  the  7th  of  July  184^ 
returnable  "rnmediateh/  after  the  exeeutio» 
thereof ,"  under  statute  3  4'  4  Will.  4.  e.67. 
s.  2.  This  writ  teas  relumed  non  est  in- 
ventus on  the  21st  of  January  1847: — Held, 
that  such  writ  could  not  be  considered  at 
returnable  for  the  purpose  of  proceeding  to 
outlawry,  and  that  a  writ  of  exigi  facias, 
which  issued  on  such  ca.  sa.,  returnable  the 
Sth  of  May,  was  irregular. 

The  defendant,  an  attorney,  being  in- 
debted to  the  plaintiff,  an  action  was  com- 
menced by  the  latter  in  Trinity  term,  1845, 
and  on  the  20th  of  November  1845  final 
judgment  was  signed  against  the  defendant. 
On  this  judgment  a  ca.  sa.  issued  on  the 
7th  of  July  1846,  indorsed  to  levy  102/.  1*., 
and  returnable  immediately  after  the  exe- 
cution thereof.  The  writ  was  returned  m« 
est  inventus  on  the  20th  of  January  1847, 
and  the  return  was  actually  filed  on  die  Slst 
of  January.  On  the  28th  of  April  the  de- 
fendant petitioned  the  Court  of  Bankruptcy, 
under  the  sUtute  7  &  8  Vict.  c.  96,  and 
obtained  an  order  for  protection.  On  the 
4th  of  May  the  defendant  found  that  a  writ 
oi  exigi  facias  (\)  had  issued  against  him, 

( I )  The  following  was  the  form  of  the  extgi/iulm : 
Victoria,  by  the  grace  of  God,  Stc. — ^To  the  Sbeiitt 
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and  attended  at  the  Secondaries  office  to  ren- 
der himself,  but  was  too  late  for  that  pur- 
pose. The  writ  of  exigi  facias  and  sub- 
sequent proceedings  having  been  set  aside 
by  Erie,  J.— 

Arehhold  obtained  a  rule  nisi  to  set  aside 
the  Judge's  order. 

Dotedeswell  shewed  cause.— In  outlawry 
mesne  process  is  in  the  nature  of  criminal 
process,  and  though  a  power  is  given  by 
sutute  3  &  4  Will.  4.  c.  67.  to  make  writs 
of  execution  returnable  immediately,  this 
writ  has  not  been  executed.  In  Kemp  v. 
Hyslop  (2)  it  was  held,  that  a  writ  being  re- 
tamable  on  execution  thereof  could  not  be 
said  to  be  returned  so  as  to  fix  the  bail,  by 
being  returned  non  est  inventus;  besides, 
the  writ  of  exif/i  facias  should  be  tested 
on  the  qnarto  die  post.  The  Uniformity 
of  Process  Act  provides,  in  cases  of  mesne 
process,  for  a  writ  of  distringas,  and  "  that 
the  writs  of  exigent  and  proclamation  con- 
•equent  thereon  shall  be  made  returnable 
on  a  day  certain  in  term,  and  that  each  suc- 
CNnve  writ  shall  be  tested  on  the  day  of  the 
Rtam  of  the  next  preceding  writ,  and  that 
no  soch  writ  of  capias  or  distringas  shall  be 
ufficient  for  the  purpose  of  outlawry,  &c. 
if  the  same  be  returned  within  less  than 
fifteen  days  after  the  delivery  thereof  to  the 


of  London,  greeting:  We  command  you  that  you 
caaie  Charles  James  Holmes  to  be  demanded  from 
kotting  to  hasting,  until,  according  to  the  law  and 
cnttom  of  England,  be  shall  be  outlawed  if  he  does 
not  appear,  and,  if  he  appears,  then  that  you  take 
him,  and  keep  him  safe,  so  that  you  may  hare  him 
before  ns  on  the  8th  day  of  May  next  coming, 
wheresoerer  we  shall  then  be  in  England,  to  satisiy 
John  Lewis,  102/.  It.,  which  the  said  John  Lewis 
lately,  in  onr  court  before  us  at  Westminster,  reco- 
Tered  against  the  said  Charles  James  Holmes,  for 
his  damage*  which  he  had  sustained,  as  well  on 
ooeaiion  of  the  not  performing  certain  promises 
then  lately  made  by  the  said  Charles  James  Holmes 
to  the  said  John  Lewis,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended; 
whereof  the  said  Charles  James  Holmes  convicted 
as  appears  to  as  of  record,  together  with  interest 
npon  the  said  sum,  at  41.  per  cent,  per  annum, 
from  the  20th  day  of  November,  A.D.  1845,  on  which 
day  the  judgment  was  entered  up ;  and,  whereupon 
you  returned  to  us,  on  the  21  st  day  of  January  inst, 
that  the  said  Charles  James  Holmes  was  not  found 
in  your  bailiwick,  and  have  there  this  writ  Wit- 
ness, Thomas  Lord  Deumsn,  at  Westminster,  the 
2Ist  day  of  January  in  the  10th  year  of  onr  reign. 

(3)    1  Mee.  &  Wels.  66;  a.  e.  5  Uw  J.  Rep. 
(HA)  Exsfa.  97. 


•heriff."  With  respect  to  proceedings  on 
final  process,  as  a  great  number  of  cases 
would  arise  in  actions  which  were  com- 
menced before  the  statute  passed,  and  a 
special  machinery  would  have  been  neces- 
sary for  them  had  not  the  statute  provided 
that  the  old  practice  should  be  observed, 
this  has  been  done  by  section  6,  which 
enacts,  that  after  judgment  in  actions  com- 
menced by  writ  of  summons  or  capias  under 
the  authority  of  the  act,  proceedings  to  out- 
lawry may  be  taken  in  such  manner  and  in 
such  cases  as  may  now  be  lawfully  done  after 
judgment  commenced  by  original  writ.  Now 
the  practice  on  original  writ  is  laid  down 
in  Tidd,  Prac.,  that  the  process  must  be 
returnable  on  a  general  return  day.  That 
was  altered  by  11  Geo.  4.  &  1  Will.  4.  c.  70, 
and  1  Will.  4.  c.  3,  which  makes  it  returnable 
on  the  third  day  exclusive  before  the  com- 
mencement of  each  term,  or  any  day  (not 
being  Sunday)  between  that  day  and  the 
third  day  exclusive  before  the  end  of  the 
term.  The  capias,  however,  is  not  returnable 
on  a  day  certain.  The  exigi  is  returnable 
on  the  last  day  of  term.  Both  writs  are 
therefore  irregular,  and  there  is  a  further  ob- 
jection to  the  second  writ,  that  it  did  not 
issue  on  the  quarto  die  post  of  the  return  of 
the  preceding  writ,  according  to  the  old 
practice.  The  statute  8  &  4  WiU.  4.  c.  67. 
was  only  intended  to  enable  a  plaintiff 
to  reap  the  fruits  of  his  judgment  by  wrrits 
such  as  fi.  fa.  or  ca.  sa.  which  he  intended 
to  execute,  and  not  to  proceedings  which 
required  the  intervention  of  a  term.  How 
can  a  writ  returnable  immediately  after 
the  execution  thereof  be  considered  as  re- 
turned till  it  is  executed  ?  If  it  were,  a 
plaintiff  might  keep  such  a  writ  in  his  pocket 
for  nineteen  years,  and  proceed  to  outlaw 
the  defendant  without  even  a  scire  facias. 
The  defendant  is  not  too  late,  as  he  did  apply 
to  a  Judge  at  chambers  as  soon  as  he  was 
aware  of  the  proceedings. 

Arehbold,  contrd. — First,  the  summons 
to  set  aside  the  proceedings  for  irregularity 
was  too  late;  secondly,  the  proceedings 
are  r^olar.  This  is  not  like  the  case  of 
bail,  the  defendant  must  be  taken  to  have 
notice.  In  former  times  no  writ  of  pro- 
clamation was  necessary  after  final  judg- 
ment. The  writ  of  capias  was  returned 
before  the  writ  of  exigi  facias.    A  similar 
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objection  was  taken  in  Lewi*  v.  Davisom 
(3),  and  the  Court  of  Exchequer  held  the 
proceedings  regular. 

Other  points  were  made  in  the  course  of 
the  ailment,  but  on  these  the  Court  gave 
no  opinion. 

[Patteson,  J. — It  certainly  seems  in- 
consistent that  one  rule  should  prevail  in 
cases  of  mesne  process,  and  one  in  those  of 
final  process.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was,  subse- 
quently, delivered  by — 

Lord  Denuan,  C.J. — In  this  case  the 
plaintiff,  having  obtained  judgement,  issued 
a  writ  of  capias  ad  satitfaeiendum  on  the 
7th  of  July  1846,  returnable  immediately 
after  execution,  under  3  &  4  Will.  4.  c.  67. 
s.  2.  This  writ  was  returned  by  the  sheriff 
lum  est  inventus.  The  return  is  dated  20th 
of  January  1847  ;  but  it  was  not  filed  till 
the  2lst  of  January.  On  the  21st  of 
January  a  writ  of  exigi  facias  issued,  tested 
on  that  day,  returnable  on  the  8th  of  May, 
being  the  last  day  of  Easter  term.  The 
writ  of  exigi  facias  was  set  aside  by  an  order 
of  Erie,  J.,  and  this  rule  was  obtained  to 
review  his  decision.  The  objections  to  the 
writ  are  various : — first,  it  is  said  that  no 
proceeding  to  outlawry  can  be  grounded  on 
a  capias  ad  satisfaciendum,  returnable  im- 
mediately  after  execution,  as  such  writ  can 
only  be  executed  by  arresting  the  defen- 
dant, in  which  case  there  is  no  ground  for 
proceeding  to  outlawry.  If  he  be  not 
arrested,  the  writ  does  not  become  return- 
able,  and  the  foct  of  its  being  returned 
cannot  help,  whether  it  be  done  by  a  Judge's 
order  or  not,  for,  strictly  speaking,  no  writ 
can  be  returned  before  it  is  returnable, 
although  a  Judge  may  order  the  sheriff  to 
return  what  he  has  done  upon  it,  and  so  in 
some  sense  to  return  the  writ.  The  Court 
of  Exchequer  strongly  inclined  to  this  opi- 
nion in  Kemp  v.  Hyslop,  which  was  a  pro- 
ceeding against  bail,  after  a  simflar  writ  of 
capias,  giving  also  as  an  additional  reason 
that,  as  the  writ  to  fix  the  bafl  must  lie  four 
clear  days  in  the  sheriffs  office,  it  ought  to 
have  a  fixed  return,  in  order  to  enable  the 
bail  to  know  when  to  search  the  ofilce,  other- 
wise they  must  search  from  day  to  day  from 

(S)  1  Cr.  M.  &  R.  69fi. 


the  time  of  the  writ  issuing.  We  are  (rf 
opinion  that  this  is  a  fatal  objection,  for  the 
reasons  given  in  that  case.  (4) 

Rule  discharged. 


[IN  THE  EXCHEQUER  CHAMBER.] 

THE  MAYOR,  ALDERMEN,  AND 
1 847.  BURGESSES  OF  THE  BOSOUOH 

Feb.  5  ;      ■    op  sandwich  v.  the  qceen. 
May  12,  13.      (on  the  prosecdtion  op  i. 
I  mouriltan). 

Corporation  —  Compensation  — Office  — 
5^6  Will.  4.  c.  76. — Assessment  by  Tow 
Council — Appeal  to  Lords  of  Treasury — 
Estoppel, 

Where  a  town  council,  in  obedience  to  a 
mandamus,  assessed  compensation  for  the  loss 
of  certain  offices  of  profit,  under  the  pro- 
visions of  6  ^6  Will,  4.  e,  76.  and  the 
Lords  of  the  Treasury,  on  appeal,  assessed 
a  larger  amount  of  compensation, — Held, 
that  the  assessment,  under  the  mandamus, 
estopped  the  town  council  from  denying  the 
right  to  compensation;  and,  therefore,  the 
Court  of  Queen's  Bench  was  right  in  grant- 
ing a  mandamus,  calling  upon  the  town  coun- 
cil to  execute  a  bond  according  to  the  pro- 
visions of  the  act,  to  secure  the  amount 
assessed  by  the  Lords  of  the  Treasury, 

Error  from  the  Queen's  Bench. 

In  the  year  1831,  Mr.  Mourilyan  was 
appointed  town  clerk  of  the  borough  of 
Sandwich,  and  he  performed  the  duties  of 
that  ofiice,  as  also  those  of  coroner's  clerk, 
treasurer  to  the  bridge  fund,  attorney,  soli- 
citor and  law  agent  to  the  corporation,  clerk 
of  the  court  of  record,  clerk  of  the  peace, 
and  magistrates'  clerk,  &c.,  all  of  'triiich 
were  averred  by  him  to  have  been  offices 
incident  to  that  of  town  clerk,  and  to  have 
been  offices  of  profit  at  the  time  of  the  pass- 
ing of  the  Municipal  Corporation  Act,  (the 
5  &  6  Will.  4.  c.  76).  On  the  1st  of  Jan- 
uary 1836  (after  the  passing  of  the  act)  the 
town  council  of  the  borough  removed  Mr. 
Mourilyan  from  his  office.  In  the  month 
of  September  he  sent  in  a  claim  to  the  town 
council  for  more  than  7,0001.  for  compen- 
sation in  respect  of  the  above-mentioned 

(4)  See  Sandford  «.  Wyatt,  2  Dowl.  N.S.  2. 
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ofiees,  and  in  the  same  month,  the  council, 
hviag  entered  into  a  cottsideration  of  his 
claim,  came  to  a  resolution  by  which  they 
disallowed  it  altogether!     On  the  10th  of 
March  1837,  Mr.  Mourilyan  appealed   to 
the  Lords  of  the  Treasury,  who  went  into 
the  question  of  the  right  to  compensation, 
and, after  having  heard  the  details,  resolved, 
inJanuary  1838,  that  the  offices  were  such  as 
entitled  Mr.  Mourilyan  to  compensation ;  and 
they  assessed  the  amount  at  60/.  per  annum, 
for  the  securing  of  which  they  directed  the 
town  council  to  execute  a  bond  under  the 
tommon  seal,  and  to  deliver  the  same  to  Mr. 
Mourilyan.  Mr.  Mourilyan  not  being  satis- 
fied with  the  amount  thus  assessed,  again 
nude  a  demand  on  the  town  council  for  the 
amoQDt  of  his  original  claim ;  but  they  re- 
Aiied  to  grant  him  that  sum,  ofifering  to 
execute  the  bond  for  60i.  per  annum,  as 
directed   by   the    Lords  of  the  Treasury. 
Thereupon  Mr.  Mourilyan  obtained  a  rule 
•iri  for  a  mandamus,  directing  the  mayor, 
■Uennen,'  and  burgesses  to  execute  a  bond, 
nbr  the  common  seal,  for  the  amount 
■■li^Mtly  claimed  and  arrears.     Cause  was 
^>fn  IB  Michaelmas  term   1841.     (The 
«»)» reported  ante,  vol.  11.  Q.B.  132.) 
^  Coart  held  that  the  town  council  had 
■Ictennined  on  the  claim,  and  that,  there- 
at they  could  not  be  held  to  have  ad- 
arftted  it  nnder  the  provisions  of  the  66th 
•ection  of  the  statute ;  but  that  as  the  Lords 
of  the  Treasury  had  no  jurisdiction  to  de- 
tcrmhie  the  question  of  right,  a  mandamus 
should  issue  calling  pn  the  town  council  to 
**w*s  the   compensation  generally.  '  The 
naodamns  issued  accordingly.     It  stated 
ihat  J.  Mourilyan  was,  till  the  Ist  of  Janu- 
"7 1886,  an  officer  of  the  borough  in  cer- 
*>ia  oflSoes  of  profit  within  the  same,  that  is 
to  say,  town  clerk  of  the  said  borough, 
*>id  had  acted  as  town  clerk  of  the  borough, 
*i)d,  as   incident  to  that   office,  had  per- 
formed the  several  duties  of  clerk  to  the 
coroner  of  the  said  borough — treasurer  to 
the  bridge  fund,  liberty  rate,  and  harbour 
fend  of  the  said  borough — olerk,  attorney, 
fotidtor,  and  law  agent  of  the  mayor  and 
jonts  of  the  said  borough,  as  trustees  of 
the  said  harbour — attorney,  solicitor,   and 
law  agent  to  the  corporation   of  the  said 
boroogfa  and.  to  the  mayor  for  the  time 
lieing,  as  returning  officer  of  the  town,  port, 
and  borou^t — clerk  of  the  court  of  record  of 
New  Series,  XVI.— Q.B. 


the  said  borough — clerk  of  the  peace,  and 
clerk  to  the  magistrates,  (according  to  the 
immemorial  custom  and  usage  of  the  said 
town,  port,  and  borough)  ;  and  that  he  had 
received  the  salary,  fees,  and  emoluments 
of  and  pertaining  to  the  said  several  offices 
and  duties ;  that  he  was  removed  from,  and 
ceased  to  hold,  the  said  office  of  town  clerk 
and  the  said  several  offices  and  duties  inci- 
dent thereto;  and  that  he  duly  made  his 
claim  for  compensation,  and  that  the  town 
council  disallowed  the  same.  The  writ 
then  went  on  to  command  the  mayor, 
aldermen,  and  burgesses  of  the  borough 
to  assess  the  compensation  due  to  the 
said  J.  Mourilyan,  for  the  loss  of  his  salary, 
fees,  and  emoluments  of  the  said  several 
offices  which  he  the  said  J.  Mourilyan  was 
in  and  held  in  the  said  borough,  at  the 
time  of  the  passing  of  the  said  act  of  par- 
liament, and  when  assessed,  to  secure  the 
amount  of  such  compensation  by  bond. 
The  council,  in  May  1842,  tendered  Mr. 
Mourilyan  a  bond,  securing  the  sum  of  60/. 
per  annum,  which  he  refused  to  accept  as 
compensation.  He  appealed  to  the  Lords 
of  the  Treasury;  and  they,  in  February 
1844,  awarded  him  the  sum  of  112/.  per 
annum. 

On  the  20th  of  May  1842,  the  mayor 
&c.  of  the  borough  made  a  return  to  the 
mandamus,  in  which  they  stated  that  they 
had  assessed  the  compensation  due  to  John 
Mourilyan  in  the  said  writ  named,  for  the 
loss  of  the  salary,  fees,  and  emoluments  of 
the  several  offices  in  the  said  writ  men- 
tioned, which  he  the  said  J.  Mourilyan  was 
in  and  held  in  the  said  borough  at  the 
time  of  the  passing  of  the  act,  &c.  and 
that  they  had  executed  and  delivered  the 
bond. 

After  the  assessment  by  the  Lords  of  the 
Treasury  of  the  annual  sum  of  1 12/.,  Mr. 
Mourilyan  demanded  troni  the  town  council 
a  bond  securing  that  amount  tu  him  ;  and, 
on  their  refusal,  he  obtained,  on  the  10th 
of  June  1844,  a  rule  absolute  for  a  manda- 
mus, calling  on  them  to  execute  such  a 
bond.  This  mandamus,  after  reciting  the 
former  one,  and  the  assessment  by  the 
Lords  of  the  Treasury,  proceeded  to  sUte 
that  the  Lords  of  the  Treasury  did  not 
include  in  the  sum  which  they  so  assessed, 
any  compensation  for  any  fees,  salary,  or 
emoluments  received  by  Mourilyan,  iu  re- 
3K 
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spect  of  the  duty  or  office  of  attorney, 
Solicitor,  and  agent  for  the  mayor,  as  re- 
turning oflBcer,  or  as  treasurer  of  the 
liberty  rate,  or  as  clerk  to  the  magistrates, 
and  that  Mourilyan  abandoned  the  same. 
The  writ  then  averred  that  Mourilyan  had 
demanded  a  bond  to  secure  the  amount, 
which  had  been  refiised,  and  commanded 
the  mayor,  &e.  to  execute  a  su£Scient  bond, 
or  shew  cause  to  the  contrary. 

On  the  2nd  of  November  1844,  the 
mayor,  &c.  made  their  return  to  this  man- 
damus, which  stated  as  follows  : — Firstly, 
that  the  duties  of  the  treasurer  to  the  bridge 
fund  and  harbour  fund  of  the  borough,  and 
clerk,  attorney,  solicitor,  and  law  agent  of 
the  mayor  and  jurats  of  the  borough,  as 
trustees  of  the  said  harbour,  were  wholly 
distinctfrom,andformed  no  part  of,  the  duties 
of  the  office  of  town  clerk  ;  secondly,  that 
the  duties  of  the  same  o£Sces  were  not  inci- 
dent to  the  office  of  town  clerk  ;  thirdly, 
that  the  offices  were  not  incident  to  that  of 
town  clerk  ;  fourthly,  that  Mourilyan  did 
not  perform  the  duties  of  those  offices  as 
incident  to  the  duties  as  town  clerk,  accord- 
ing to  the  immemorial  custom  and  usage ; 
fifthly,  that  he  was  not  removed  from  those 
offices  ;  sixthly,  that  after  the  disallowance 
of  his  claim  by  the  council,  he  appealed 
to  the  treasury,  and  had  60{.  per  annum 
•warded  to  him  as  compensation  for  the 
salary,  fees,  and  emoluments  received  by 
him  as  town  clerk,  in  virtue  of  that  and 
other  offices  and  situations ;  seventhly, 
that  Mourilyan  did  not,  before  the  issuing 
of  the  writ,  give  notice  of  his  intention  to 
abandon,  nor  did  he  abandon,  his  claim  in 
respect  of  the  offices  for  which  no  compen- 
sation was  awarded  by  the  Lords  of  the 
Treasury. 

To  the  first  five  grounds  of  the  above 
return,  the  prosecutor  pleaded,  by  way  of 
estoppel,  the  recitals  of  the  former  manda- 
mus, the  assessment  by  the  council  of  601. 
as  compensation  for  the  offices  therein  re- 
cited, and  the  above-mentioned  return  to 
the  former  mandamus.  To  the  sixth  and 
seventh  grounds  he  demurred,  as  shewing 
no  reason  why  he  should  not  be  entitled 
to  compensation  for  the  offices  held  by  him 
as  alleged  in  the  latter  writ. 

To  the  plea  of  estoppel  the  mayor,  &c. 
demurred  on  these  grounds  : — That  it  dfces 
not   sufficiently    appear    whether    Mouri- 


lyan relies  on  matter  of  pais  or  matter 
of  record,  or  upon  both ;  that  the  plea  is 
double  for  setting  forth  matters  both  in  pat* 
and  of  record  as  grounds  of  estoppel ;  and 
that  the  conclusion  of  the  plea  is  bad  for  not 
shewing  on  what  matters  Mourilyan  relies 
as  reason  why  the  mayor,  &c.  ought  not  to 
be  admitted  to  plead. 

The  Court  of  Queen's  Bench  having 
given  judgment  for  the  prosecutor,  direct- 
ing a  peremptory  mandamus  to  issue,  the 
mayor,  &c.  brought  error. 

Peacock,  for  the  plaintiffs  in  error  (5th  of 
February,  and  12th  and  13th  of  May,  1847X 
argued  that  the  mandamus  ought  not  to 
have  issued ;  that  it  was  not  properly  di- 
rected ;  and  that  the  plea  of  estoppel  was 
bad  on  the  grounds  above  mentioned. 

Whitehwrtt,  contra,  supported  the  judg- 
ment of  the  Court  of  Queen's  Bench. 

The  following  cases  were  cited  in  the 
course  of  the  argument : — 

1.  As  to  the  issuing  of  the  mandamus: 
The  Queen  v.  the  Lords  ComAmissionen 

of  the  Treasury,  10  Ad.  &  El.  179; 

s.  c.  8  Law  J.  Rep.  (n.8.)  Q.B.  249. 
The  Queen  v.  the  Mayor,  ^c.  of  Sand- 
wich, 2  Q.B.  Rep.  907  ;  s.  c.  1 1  Law 

J.  Rep.  (n.8.)  Q.B.  132. 
The  Queen  v.  Warwick  and  The  Queen 

V.  Netchury,  10  Ad.  &  El.  386 ;  s.c. 

9  Law  J.  Rep.  (n.s.)  Q.B.  265. 
The  Queen  v.  Harwich,  2  Q.B.  Rep. 

909. 
The  Queen  v.  the  Corporation  of  Peak, 

7  Ad.  &  El.  730 ;  s.  c.  7  Law  J. 

Rep.  (n.s.)  Q.B.  126. 
In  the  matter  of  Tibbita,  10  Ad.  &  El. 

874. 
The  Queen  v.   Carmarthen,  11  Ad.  & 

El.  9;  s.  c.  9  Law  J.  Rep.  (n.s.) 

Q.B.  25. 

2.  As  to  the  direction  of  the  mandamus : 
The   Queen   v.    Ledfjard    and    others, 

councillors  of  Poole,   1   Q.B.  Rep. 
616;  10  Law  J.  Rep.  (n.s.)  Q.B. 
198. 
The  Queen  v.  the  Mayor  of  Hereford,  2 
Salk.  701. 

3.  As  to  the  plea  of  estoppel : 
Stephen  on  Pleading. 

Bowman  v.  Taylor,  2  Ad.  &  El.  278 ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  K.B.  68. 

Sheffield  and  Manchester  Railway  Com- 
pany v.  Woodcock,  7  Mee.  &  Wels. 
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582;  8.  c.  11  Law  J.  Rep.  (n.s.) 

Exch.  26. 
Goldie  T.  Guntton,  4  Campb.  381. 
Pickard  v.  Sears,  6  Ad.  &  El.  469. 
Gregg  t.  Wells,  10  Ad.  &  El.  90;  s.c. 

8  Law  J.  Rep.  (n.s.)  Q.B.  193. 
Coles  V.  the  Bank  of  England,  10  Ad.  & 

El.  437;  8.  c.  9  Law  J.  Rep.  (n.s.) 

Q-B.  36. 
Cheltenham  and  Great  Western  Union 

Railway  Company  v.  Daniel,  2  Q.B. 

Rep.  292. 
Homer  t.  Davis,  7  Taunt.  577. 
The  Kimg  v.  Lubbenham,  4  Term  Rep. 

251. 
The  King  v.  Headcom,  Bun.  S.C.  253. 
Nag  Windsor  v.  WhUe  WaUham,  1  Stra. 

186. 
Sanderiott  v,  Coleman,  4  Man.  &  Gr. 

209;  8.  c.  11  Law  J.  Rep.  (n.s.)  C.P. 

270. 
Bradley  v.  Eyre,  1 1  Mee.  &  Wels.  432; 

8.  c.  12  Law  J.  Rep.  (n.s.)  Exch.  450. 
Brmdley  y.  Urquhart,  11  Mee.  &  Wels. 

456;  8.  c.  12  Law  J.   Rep.  (n.s.) 

Exch.  459. 

The  judgment  of  the  Court  was  delivered 

WaoE,  C.J.  (1). — The  Court  is  unani- 

■auly  of  opinion  that  the  assessment  in 

pnoance  of  the  first  mandamus  bound  the 

I"*!!  oonncil,  and  that  the  effect  of  the 

*ppeal  to  the  Lords  of  the  Treasury  was 

■xiely  to  introdnce  the  snm  of  112/.  for 

*i»  sum  of   60/.   before  assessed.      The 

Estate  directs  that  adequate  compensation 

■Ul  be  assessed,  and  a  bond  given  by  the 

town  council  to  secure  the  amount.     There 

a  BO  doubt  that  the  amount  awarded  by  the 

^'<vds  of  the  Treasury  stands  in  the  place 

of  the  snm  assessed  by  the  council. 

Judgment  affirmed. 


47.    -i 
15;    V 

y«.  3 


SCAODINO   r.    LORANT  AND 
ANOTHER. 


1847. 
Jan. 
May; 

Poor  Rate^Signing — Malting — Allow- 
■Avowry— Variance — Local  Act. 

An  awotsry  for  taking  goods  as  a  distress 
for  «  pooT'Tote  alleged  that  before,  ^c.  to 

(I)  Penent— wade,  CJ.,  Psrke,  B.,  Maule,  }.< 
HdCik  B.,  FlaU,  B.,  and  Williaau,  J. 


anet 


wit,  on  the  \2lb  of  August,  a  meeting  of 
vestrymen  was  held  in  pursuance  of  a  local 
act  for  the  purpose  of  making  a  rate,  and 
that  at  such  meeting  a  rate  of  Is.  in  the 
pound  was  judged  and  determined  to  be 
necessary,  and  was  then  and  there  unani- 
mously agreed  upon  and  made  by  the  said 
vestrymen,  Sfc.  The  avowry  then  proceeded 
to  allege,  that  after  the  making,  and  before 
the  allowance  of  the  said  rate,  to  wit,  on  the 
14th  of  September,  the  said  rate  was  duly 
signed.  By  the  local  act  notice  of  the  pur- 
pose of  the  meeting  of  the  vestry  was  to  be 
given  when  the  meeting  was  to  make  rates — 
the  vestry  having  the  power  of  adjournment. 
The  facts  were,  that  the  meeting  of  the  12th 
of  August  was  held  pursuant  to  notice,  and 
that  a  resolution  in  the  terms  of  the  avowry 
was  come  to  at  such  meeting.  At  the  meet- 
ing of  the  \4th  of  September  the  rate-books 
were  signed,  but  no  notice  of  the  purpose  of 
such  meeting  was  given : — Held,  first,  that  if 
the  avowry  could  be  taken  as  containing  an 
allegation  that  the  rate  was,  in  fact,  made 
on  the  12/A  of  August,  such  allegation  was 
not  supported  by  the  evidence;  secondly, 
that  according  to  the  allegation  in  this 
avowry,  and  the  evidence,  a  vaUd  rate  was 
not  made  on  the  14th  of  September,  or  by 
the  joint  effect  of  the  two  meetings,  there 
being  no  averment  that  the  second  meeting 
was  held  by  adjournment  from  the  first,  and 
no  notice  of  the  purpose  for  which  such 
meeting  was  held  being  either  alleged  or 
proved. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  163.] 


7.     ■> 
10;  Vi 
7.    ) 


1847. 
April  10 ;  ^  dob  d.  Wilkinson  v.  goodies. 
July 

Ejectment — Mortgagor  and  Mortgagee — 
Rent —  Tenancy. 

Where  a  mortgage  deed  contained  a  power 
for  the  mortgagee  to  enter  and  distrain  upon 
the  mortgaged  premises  for  interest,  if  unpaid 
for  twenty-one  days,  in  like  manner  as  for 
rent  reserved  on  a  lease,  and  the  mortgagee 
had  entered  and  distrained  at  a  period  later 
than  the  day  of  the  demise  laid  in  the  decla- 
ration, but  for  interest  accruing  due  before 
the  day  of  the  demise,  it  was  held  to  be  ho 
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recognition  of  the  defendant  at  tenant,  and 
that  ejectment  might  be  maintained. 

Ejectment  by  mortgagee  against  mort- 
gagor. The  demue  waa  laid  October  2, 
1846. 

At  the  trial,  before  Coltman,  J.,  at  the 
Spring  Assizes  for  Chester  1 847,  it  appeared 
that  the  mortgage  deed,  dated  February  19, 
1842,  contained  the  usual  covenant  by  the 
mortgagor,  for  payment  of  interest,  and  a 
power  of  sale,  in  default  of  payment  of  prin> 
cipal  and  interest,  in  August  1842,  and  also 
a  proviso,  that  in  case  the  interest  should 
be  in  arrear  for  twenty-one  days,  it  should 
be  lawful  for  the  mortgagee  to  enter  into 
and  upon  all  or  any  of  the  mortgaged  pre- 
mises, and  to  distrain  for  such  interest  in 
like  manner  as  for  rent  reserved  by  lease 
or  common  demise.  There  waa  no  clause 
that  the  mortgagor  should  continue  to  oc- 
cupy the  premises  so  long  as  he  should 
pay  interest.  The  defendant  remained  in 
possession  until  the  trial  of  the  ejectment. 
On  the  20th  of  February  1847,  the  lessor 
of  the  plaintiS*  put  in  a  distress  for  arrears 
of  interest  due  Augrust  1845,  which  he 
afterwards  withdrew,  and  put  in  a  fresh  dis- 
tress on  March  2nd,  for  the  interest  due 
February  1846.  Under  these  circumstances, 
it  was  contended  for  (he  defendant,  that  the 
lessor  of  the  plaintiff  had,  by  distraining, 
treated  the  defendant  as  his  tenant,  and  that 
he  could  not,  therefore,  bring  ejectment 
without  giving  notice  to  quit.  A  verdict 
was  given  for  the  lessor  of  the  plaintiff, 
with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit,  on  the  above  ground. 

Towmend,  in  Easter  term,  moved  accord- 
ingly.— The  defendant  has  been  treated  as 
tenant,  and  therefore  is  entitled  to  a  notice 
to  quit.  In  Doe  d.  Whitaker  v.  Hales{\), 
where  the  attorney  of  the  mortgagee,  who 
vfas  also  attorney  to  the  mortgagor,  applied 
to  the  tenant  in  possession  of  the  premises, 
for  rent,  to  pay  the  interest  due  on  the  mort- 
gage, and  threatened  to  distrain  if  the  rent 
was  not  paid,  that  was  held  to  be  a  recog- 
nition of  the  ])os8ess)on  as  legal,  and  that 
ejectment  could  not  be  maintained  on  a 
demise  laid  prior  to  that  application.  It  is 
submitted  that  the  case  is  the  same  where 


the  mortgagee  recognizes  the  right  of  the 
mortgagor  to  possession  as  that  of  a  sab- 
tenant.  Doe  d.  Rogers  Y.  Cadtealiader  {2) 
is  not  inconsistent  with  that  case,  from  which 
it  is  distinguished  by  Lord  Tenterden. 

[Patteson,  i. — There  it  was  contended 
that  the   mere  receipt  of  interest  by  the 
mortgagee  prevented  ejectment  from  being 
brought,  but  that  did  not  affect  the  land.] 
Cmr.  adv.  mA. 

LoBD  Denman,  C.J.  —  Ejectment  by 
mortgagee  against  mortgagor.  A  doubt  was 
raised  whether  the  defendant  was  not  en- 
titled to  a  nonsuit,  and  a  rule  moved  for  on 
the  point  reserved.  The  mortgage  deed 
contained  a  power  in  the  mortgagee  to  enter 
and  distrain  upon  the  premises  for  interest, 
if  unpaid  for  a  certain  length  of  time,  as  for 
rent,  and  the  lessor  of  the  plaintiff  had  in 
fact  so  entered  and  distrained  at  a  period 
later  than  that  of  the  demise  laid  in  the 
declaration,  but  for  interest  accruing  before 
the  day  of  demise,  and  this  act  of  his  was 
said  to  be  a  recognition  of  the  defendant  as 
a  tenant.  On  looking  at  these  very  prolix 
deeds,  we  think  that  the  absolute  conveyance 
to  the  mortgagee,  in  default  of  payment  at 
the  time  specified  and  long  since  passed,  is 
not  at  all  qualified  by  the  power  to  enter 
and  distrain  for  accruing  interest.  That  is 
a  power  wholly  collateral ;  which,  though  it 
could  not  indeed  be  exercised,  unless  the 
defendant  were  actually  in  possession,  and  is 
confined  by  the  deeds  to  such  part  of  the  pre- 
mises as  siiall  be  in  the  actual  occupation  of 
the  mortgagor,  does  not  create  any  right 
inconsistent  with  that  of  the  mortgagee  to 
recover  by  virtue  of  this  conveyance  to  him, 
there  being  no  clause  that  the  mortgagor 
shall  continue  to  hold  possession  so  long 
as  he  shall  pay  interest,  though  be  covenants 
to  do  so.  The  word  "rent"  does  not 
require  that  a  tenancy  should  exist  at  the 
time  of  distraining,  but  only  directs  the 
mode  of  dealing  with  the  distress.  Doe 
d.  Whitaker  v.  Hales,  therefore,  does  not 
apply,  and  Doe  d.  Rogers  v.  CadwaUader 
is  adverse  to  the  defendant. 

Rule  refused. 

(2)  2  B.  &  Ad.  473. 


(I)  7  tiing.   822;    ».  c. 
110. 


9   Law   J    ncp.    C.P. 
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THE  QUBEM  V.  THE  JUSTICES  OF 
C  ABMARTH  ENSUIRE. 


Coroner — Fees  and  Expense* — Disburse- 
nentt — Allowance  by  Quarter  Sessions— 
iSGeo.  2.  c.  29.-7  Will.  4.  ^  1  Viet.  e.  68. 

The  Quarter  Sessions  has  a  discretion  as 
to  aUouing  the  fees  payable  to  coroners 
under  25  Geo.  2.  e.  29,  in  case  of  inquisitions 
duly  taken,  and  the  Court  of  Queen's  Bench 
trill  not  controul  that  discretion. 

A  coroner  is  entitled  to  be  reimbursed  the 
neeeisary  expenses  of  holding  inquests  (such 
ufees  lomedical  men,payments  to  the  jurors, 
sndfor  hire  of  rooms,  Sfc.)  which  he  is  com- 
felted  to  discharge  by  7  WiU.  4.  ^  1  Fiet. 
e.  68,  the  power  of  examining  him  on  oath 
giten  to  the  Quarter  Sessions  by  section  S. 
of  that  statute,  being  only  with  regard  to  these 
expenses  having  been  actually  incurred,  and 
Kt  to  the  propriety  of  holding  the  inquest. 

[For  the  report  of  the  above  case,  see 
16  Law  J,  Rep.  (n.s.)  M.C.  p.  167.] 


1847.    "> 
May  28;  >robson  v.  oliveb  and  others. 
Jaue  1.  J 

Pleading — Payment  by  Bankers'  Notes — 
Presentment — Notice  of  Dishonour — Dis- 
pensation— Bankruptcy. 

To  a  declaration  for  goods  sold,  the  defen- 
dants  pleaded,  that  after,  ^c,  they  delivered 
to  the  plaintiff  for  and  on  account  of  the 
diit,  promissory  notes  of  the  bank  ofL.  Sf  Co., 
and  that  the  plaintiff  did  not  present  the 
notes  at  the  bank.  They  also  pleaded  that 
MO  notice  of  dishonour  was  given  to  the  defen- 
dants. Replication,  that  before  the  note  was 
delivered  to  the  plaintiff,  the  said  L.  ^  Co. 
became  bankrupts,  and  coulfl  not  have  paid 
the  motes;  and  that  the  plaintiff  had  no 
knowledge  of  the  bankruptcy  before  or  at  the 
time  of  the  delivering  the  notes  to  him ;  and 
that  within  a  reasonable  time  from  such  de- 
livery for  presentment,  the  plaintiff,  having 
had  notice  of  the  bankruptcy  of  Messrs.  L. 
^  Co.,  gave  notice  to  the  defendants,  and 
being  holder  of  the  notes,  he  tendered  and 
offered  to  deliver  them  up  to  the  defendants, 


and  requested  them  to  pay  the  amount  men- 
tioned in  them,  but  that  the  defendants  re- 
fused to  take  back  the  notes  or  to  pay  the 
money,  and  that  the  notes  would  not  have 
been  paid  if  they  had  been  presented. 
Rqoinder  to  the  replication  to  the  fourth 
plea,  that  the  defendants  were  the  holders  of 
the  notes,  and  delivered  them  to  the  plaintiff 
in  the  bona  fide  belief  and  expectation  that 
they  would  be  paid,  and  that  they  had  not 
any  knowledge  or  suspicion  that  Messrs.  L. 
Sf  Co.  had  become  bankrupts,  and  that  he 
the  plaintiff  did  not  give  notice : — Held,  first, 
that  the  pleas  were  good ;  and,  secondly,  that 
the  replication  was  also  good,  as  shewing 
a  good  excuse  for  non-presentment;  held, 
lastly,  that  the  rejoinder  was  ill. 

Debt  for  goods  sold  and  delivered,  and 
on  an  account  stated. 

Fourth  plea — As  to  so  much  of  the 
causes  of  action  in  the  declaration  men- 
tioned as  relates  to  the  sum  of  452.  parcel, 
&c.,  that  after  the  accruing  of  the  said 
causes  of  action,  to  wit,  on  &c.,  they  the 
defendants  transferred  and  delivered  to  the 
plaintiff,  for  and  on  account  of  the  said  sum 
of  452.,  and  all  causes  of  action  in  respect 
thereof,  divers,  to  wit,  five  promissory  notes 
of  and  belonging  to  the  defendants,  and  of 
which  the  defendants  were  the  bearers,  and 
entitled  to  demand  payment,  that  is  to  say, 
four  certain  promissory  notes,  by  each  of 
which  certain  persons  therein  described  by 
the  name,  style  and  firm  of  Latham  &  Co., 
promised  to  pay  to  a  certain  person  therein 
described  as  Mr.  F.  Gregory,  or  bearer,  10/. 
on  demand,  at  a  certain  place  therein  named, 
to  wit,  at  Dover,  in  the  county  of  Kent,  or 
at  a  certain  other  place  there  known  as  the 
banking  house  of  Messrs.  Bametts,  Hoare 
&  Co.,  bankers,  London ;  and  also  a  cer- 
tain other  promissory  note  of  the  same 
bankers  for  5/. ;  and  the  plaintiff  then  ac- 
cepted and  received  the  said  promissory 
notes  in  this  plea  mentioned,  for  and  on 
account  of  the  said  sum  of  451.,  and  all 
causes  of  action  in  respect  thereof;  that  the 
plaintiff  did  not,  nor  did  aby  other  person, 
within  a  reasonable  time  after  the  said 
transfer  and  delivery,  or  at  any  time  before 
the  commencement  of  this  suit,  present  the 
said  promissory  notes,  or  any  of  them,  to 
the  said  persons  therein  described  as  Messrs. 
Latham  &  Co.,  or  to  any  other  person  on 
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their  behalf,  at  Dover  afotestud,  or  at  the 
said  banking  bouse  at  London  aforesaid,  or 
at  any  other  place,  nor  was  any  demand  of 
the  said  sums  of  money  in  the  said  notes 
respectively  mentioned  made  by  or  on  behalf 
of  the  plaintiiF,  or  at  all,  upon  the  said 
Messrs.  Latham  &  Co.,  or  any  other  person 
on  their  behalf,  at  Dover  aforesaid,  or  at 
the  said  banking-house,  or  at  any  other 
place,  within  a  reasonable  time  after  the 
said  notes  were  so  transferred  and  delivered 
as  aforesaid.     Verification. 

Plea  fifth,  after  alleging  the  transfer  and 
delivery  of  the  five  promissory  notes  by  the 
defendants  to  the  plaintiff,  and  the  accepting 
and  receiving  of  them  by  the  plaintiff  on 
account  of  &e  452.  &c.,  as  in  the  fourth 
plea,  alleged  that  no  due  notice  or  any 
notice  of  the  dishonour  of  the  notes  had 
been  given  to  the  defendants. 

Replication  to  fourth  plea — ^That  after 
the  making  of  the  said  notes,  and  on  the 
day  before  the  same  were  so  transferred 
and  delivered  by  the  defendants  to  the 
plaintiff  as  in  the  fourth  plea  mentioned, 
to  wit,  on  &c.,  the  said  Messrs.  Latham  & 
Co.  became  and  were  bankrupts  and  insol- 
vent, and  whoUy  unable  to  pay  the  said 
notes  or  any  or  either  of  them  or  any  part 
thereof,  and  they  continued  such  bankrupts 
and  insolvent  and  wholly  unable  to  pay  the 
said  notes  or  any  or  either  of  them  or  any 
part  thereof,  from  thence  until  at  and  after 
the  plaintiff  tendered  and  offered  to  return 
to  the  defendants  the  said  notes,  and  until 
the  defendants  refused  to  take  the  same 
back  as  hereinafter  mentioned,  and  from 
thence  hitherto,  nor  would  any  person  or 
persons  on  their  behalf,  at  any  time  during 
the  time  aforesaid,  have  paid  the  said  notes 
or  any  or  either  of  them  or  any  part 
thereof;  that  before  or  at  the  time  of  the 
said  transfer  and  delivery  to  him  of  the  said 
notes  in  the  said  fourth  plea  mentioned, 
the  plaintiff  had  not  notice  or  any  know- 
ledge whatever  that  the  said  Messrs.  Latham 
8t  Co.  had  so  become  bankrupts  or  insol- 
vent, or  that  they  were  unable  to  pay  the 
said  notes  or  any  or  either  of  them  or  any 
part  thereof  as  aforesaid ;  that  afterwards 
and  before  a  reasonable  time  had  elapsed 
after  the  said  transfer  and  delivery  of  the 
said  notes  to  the  plaintiff,  for  the  present- 
ment of  the  same  to  the  said  Messrs.  Latham 
&  Co.,  or  to  any  person  on  their  behalf,  at 


Dover  aforesaid,  or  at  the  said  banking 
house  at  London  aforesaid,  or  elsewhere, 
for  payment  thereof,  to  wit,  on  &c.,  the 
plaintiffs  for  the  first  time  discovered  and 
had  notice  or  knowledge  of  the  said  Messrs. 
Latham  &  Co.  having  so  become  bankrupts 
as  aforesaid,  or  of  their  being  so  insolvent 
or  so  unable  to  pay  the  said  notes  as  afore- 
said ;  that  within  a  reasonable  time  after 
such  discovery,  and  after  they  had  so  had 
notice  or  knowledge  of  the  said  facts,  and 
before  the  commencement  of  this  suit,  to  wit, 
on  &c.,  the  plaintiff  gave  to  the  defendants 
notice  of  the  premises,  and  being  holder  of  the 
said  notes,  then  tendered  and  offered  to  the 
defendants  to  return  and  deliver  up  to  them 
the  said  notes,  and  requested  the  defendants 
to  pay  to  the  plaintiff  the  said  sum  of  451,, 
parcel,  &c.  But  the  defendants  then  and 
from  thence  hitherto  have  wholly  refused  to 
accept  or  receive  back  the  said  notes  or  any 
or  either  of  them  or  pay  to  the  plaintiff  the 
said  sum  of  45L,  parcel,  &c. ;  that  had  the 
said  notes  been  or  any  or  either  of  them,  at 
any  time  after  the  said  Messrs.  Latham  & 
Co.  became  bankrupts  or  insolvent,  or  un- 
able to  pay  the  same  as  aforesaid,  or  after 
the  said  transfer  and  delivery  thereof  by  the 
defendants  to  the  plaintiff  as  aforesaid,  been 
presented  to  the  said  Messrs.  Latham  &  Co., 
or  to  any  person  on  their  behalf,  at  Dover 
aforesaid,  or  at  the  said  banking  house  at 
London  aforesaid,  or  at  any  other  place,  for 
payment  thereof,  the  same  would  not  nor 
would  any  or  either  of  them  or  any  part 
thereof  have  been  paid  by  the  said  Messrs. 
Latham  &  Co.,  or  by  any  person  or  persons 
on  their  behalf,  or  otherwise,  and  the  defen- 
dants sustained  no  damage  or  loss  whatever 
by  the  non-presentment  of  the  same  to  the 
said  Messrs.  Latham  &  Co.,  or  to  any  per- 
son on  their  behalf,  at  Dover  aforesaid,  or  at 
the  said  banking  house  at  London  aforesaid, 
or  otherwise,  for  payment  thereof,  of  which 
premises  the  defendants  also  at  the  time  of 
the  said  tender  and  offer  to  re-deliver  and 
deliver  up  to  them  the  notes  as  aforesaid 
had  notice.     Verification. 

Replication  to  the  fifth  plea  was  in  pre- 
cisely the  same  terms  as  the  replication  to 
the  fourth. 

Rejoinder  to  replication  to  fourth  plea — 
That  they,  the  defendants,  were  the  holders 
of  the  said  notes,  as  in  the  said  fourth  plea 
mentioned,  in  the  regular  course  of  business ; 
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and  that  so  being  such  holders  they  trans- 
ferred and  delivered  the  said  notes  to  the 
plaintiif,  as  in  the  fourth  plea  mentioned,  in 
the  like  regular  course  of  business  ;  and  in 
the  sincere  and  bond  fide  belief,  and  expec- 
tation that  the  said  notes  and  each  of  them 
would  be  duly  paid  and  honoured  upon  the 
Mine  being  presented  for  payment  accord- 
ing to  the  tenor  and    effect  thereof;  and 
that  they  the  defendants  had  not  at  the  time 
of  the  delivery  or  transfer  of  the  said  notes 
to  the  plaintiff,  nor  at  any  time  before  the 
plaintiff  gave  the  defendants  the  said  notice 
in  the  said  replication  alleged  to  have  been 
^Ten  by  the  plaintiff  to  the  defendants,  or 
before  the  plaintiff  so  tendered  and  offered 
to  return  and  deliver  up  the  said  notes,  as 
in  the  said  replication  mentioned,  any  know- 
ledge, notice,  belief,  suspicion,  or  any  rea- 
wn  to  know,  suspect,  or  believe  that  the 
aid  Messrs.  Latham  &  Co.  had  become  or 
*ere  bankrupts  or  insolvent,  or  unable  to 
pay  the  said  notes,  or  any  of  them,  or  that 
the  said  notes  or  any  of  them,  would  not 
he  duly  honoored  and  paid,  nor  had  any 
^  or  fiats  in   bankruptcy  then  issued 
^■ifiilthe  said  Messrs.  Latham  &  Co. ;  that 
^  plaintiff  did  not  give  to  the  defendants 
the  said  notices  alleged  to  have  been  given 
hythe  plaintiff  to  the  defendants,  or  any 
aotice  of  the  premises  until  after  the  expi- 
i*ion  of  a  reasonable  time  for  the  present- 
lent  for  payment  of  the  said  promissory 
Botes;  nor  did  the  plaintiff  tender  or  offer 
to  retutn,  or  deliver  np  to  the  defendants, 
the  said  notes,   or  any  of  them,  or  request 
the  defendants  to  pay  the  plaintiffs  the  said 
«nm  of  45/.  at  any  time  after  the  said  transfer 
snd  delivery  of  tiie  said  notes  to  the  plain- 
tiffi  and  before  the  expiration  of  such  rea- 
MBsble  time  as  last  aforesaid.  Verification. 
Demurrer  to  the  replication  to  the  fifth 
plea,  assigning  for  causes  that  it  neither 
confessed  nor  avoided  the  plea,  and  that  it 
"Mnncertain  whether  it  was  meant  to  excuse 
*»Bt  of  notice  of  dishonour,  or  to  allege 
that  due  notice  of  dishonour  had  been  given, 
*nd  that  it  was  argumentative,  and  should 
luTe  concluded  to  the  country,  &c, 
_  Dwnurrer  to  the  rejoinder  to  the  replica- 
tion to  the  fifth  plea,  assigning  for  causes 
that  it  did  not  safiiciently  confess  oravoid  the 
f^pliration,  and  was  multifiarions  and  argu- 
"XBtetive;  and  no  certain  israe  could  be 
tskei  iqpoa  it,  and  was  double,  inasmuch 


as  it-  traversed  the  tender  as  well  as  the 
notice.     Joinder  in  demurrer. 

Rew,  for  the  defendant,  in  support  of  the 
fourth  plea,  and  in  support  of  the  demurrer 
to  the  replication  to  the  fifth  plea. — The 
pleas  are  good — Mercer  v.  CAeese(l),  Price 
V.  Price  (2) ;  and  the  replications  to  both 
pleas  are  bad  for  not  containing  a  sufiicient 
excuse  for  non-presentment  or  want  of 
notice  of  dishonour.  The  doctrine  of  dis- 
pensation wasconsidered  in  Turner  \.  Stones 
(8),  Camidge  v.  Allenby  (4),  Henderson  v. 
Appleton{5),  Rogers  v.  Langford{6);  but 
there  is  no  case  which  raises  the  question 
distinctly,  whether  the  notorious  bankruptcy 
or  insolvency  of  the  makers  of  a  note  dis- 
penses with  presentment  or  notice  of  disho- 
nour. There  is  no  implied  guarantee  by 
the  party  who  gives  notes  in  payment  that 
the  notes  are  good — per  Littleidale  J.,  Cant- 
idge  v.  Allenby;  and  in  Esdaile  v.  Sow- 
erbt/{7),  Lord  Ellenborough  says  that  "it 
is  now  too  late  to  contend  that  the  insol- 
vency of  the  drawer  or  acceptor  dispenses 
with  the  necessity  of  a  demand  of  payment 
or  of  notice  of  dishonour."  The  replications 
to  both  the  pleas  are  ill  for  not  shewing  that 
notice  was  given,  or  the  notes  returned  to 
the  defendants  in  time  for  them  to  present 
them  at  Messrs.  Latham  &  Co.'s — Carter 
V.  Flower  (8),  Moule  v.  Brown  (9). 

Cowling,  contr^. — First,  are  the  fourth  and 
fifth  pleas  good  ?  They  are  neither  of  them 
good  unless  it  be  law  that  when  notes  of  a 
third  party  are  given  for  a  valid  subsisting 
debt,  no  action  can  be  brought  for  such 
debt  without  presentment  of  the  notes  and 
notice  of  dishonour  in  case  they  are  not 
paid.  The  fallacy  of  the  defendants'  argu- 
ment is,  that  it  treats  this  action  as  if  it  were 
brought  on  the  notes  and  not  for  the  debt. 
It  is  not  alleged  in  the  pleas  that  the  notes 
were  received  by  the  plaintiff  in  payment  of 
the  debt,  but  for  and  on  account  of  it ;  and 


(1)  4  Mao.  &  Gr.  664;  s.c.  12  Law  J.  Bep.  (n.8.) 
C.P.  56. 

(2)  Post,  Exch.  99. 

(3)  1  Uowl.&L.122;  s.e.l2Uw  J.R«p.(N.8.) 
Q.B.  308. 

(4)  6  B.  &  C.  873 ;  I.C  5  Law  J.  Rep.  K.B.  95. 

(5)  Ch.  on  Bills,  863. 

(6)  1  Or.  8e  M.  637. 

(7)  11  East,  114. 

(8)  Post,  Exch.  199. 

(9)  4  Binf.  N.C.  266 ;  ».  c.  7  Law  J.  Rep.  (».a.) 
C.P.  111. 
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COURT  OF  QUEEN'S  BENCH  : 


the  fact  that  the  makers  of  the  notes  being 
insolvent  at  the  time  when  they  so  received 
made  them  mere  waste-paper — Turner  v. 
■Stones, 

[WiGHTMAN,  J. — Does  not  the  fourth 
plea  amount  to  this,  that  the  plaintiffs  have 
made  the  notes  their  own  by  their  laches  ?] 

But  non-presentment  is  not  such  laches ; 
nor  is  want  of  notice  of  dishonour — Suin- 
yard  v.  Bowei{\0). 

[Patteson,  J.^This  case  seems  very 
like  the  case  of  Camidge  v.  Allenby, 
where  the  Court  held  the  neglect  to  give 
notice  as  laches  which  operated  to  make 
the  notes  a  satisfaction  of  the  debt.] 

The  pleas  do  not  shew  that  the  plaintiff 
is  not  still  the  holder  of  the  notes,  and  are 
therefore  ill — Price  v.  Price,  which  recog- 
nizes the  principle  laid  down  in  Kears- 
lake  V.  Morgan {II),  that  the  giving  a  pro- 
missory note  in  payment  is  primd  facie  an 
answer,  but  here  the  plea  shews  the  notes 
to  be  valueless.  No  argument  can  be  raised 
on  Stat.  3  &  4  Ann.  c.  9.  s.  7.  as  the  notes 
were  due  when  they  were  received  by  the 
plaintiff.  If  the  plaintiff  had  neither  in- 
dorsed the  notes  away  nor  received  value  for 
them,  it  was  unnecessary  to  give  the  defen- 
dants notice  of  dishonour.  But  supposing 
the  pleas  to  be  good,  the  replications  are 
clearly  sufficient — Turner  v.  Stones,  Swin- 
yard  v.  Bowes, 

Rew,  in  reply. 

Lord  Denman,  C.J. — I  am  not  alto- 
gether without  doubt  about  the  goodness  of 
the  pleas.  There  is  a  difficulty  in  applying 
the  ordinary  cases  of  promissory  notes  to 
the  facts  stated  ;  but  if  it  be  taken  that  the 
notes  were  not  presented  within  a  reason- 
able time,  I  think  the  fourth  plea  is  an  an- 
swer to  the  action. 

It  is  not  necessary,  however,  to  decide  this, 
as  the  replication  is  clearly  good,  for  the  only 
question  is,  whether  it  is  there  sufficiently 
stated  that  the  party  was  insolvent.  Now, 
I  think  the  statement  that  the  party  is  un- 
able to  pay  the  notes  is  enough. 

Patteson,  J. — This  being  an  action  for 
goods  sold  and  delivered,  the  fourth  plea  is, 
that  certain  promissory  notes  were  given  on 
account  of  the  debt,  and  that  these  notes 


(10)  5  Msu.  &  Selw.  62. 

(11)  5T<rrm.  Rep.filS. 


were  not  presented  within  a  reasonable  time 
after  they  were  delivered  to  the  plaintiff: 
if  that  had  stood  alone,  it  would  have  been 
sufficient,  for  if  a  person  gives  another  a  pro- 
missory note  made  by  another  party,  either 
payable  on  demand  or  not,  it  is  incumbent 
on  the  person  who  takes  the  notes  to  be 
careful  and  present  it  in  due  time  to  the 
maker.     Therefore,  the  averment  of  want 
of  presentment  is  a  good  one,  and  makes 
the  plea  good.    Then  the  replication  admits 
non-presentment,  but  says  that  the  parties 
at  Dover,  who  had  made  the  notes  payable 
in  London,  were  bankrupts  at  the  time 
when  the  notes  were  delivered  to  the  plain- 
tiff, and  if  the  notes  had  been  presented,  no 
person  would  have  paid   them;  and  that 
these  facts  did  not  come  to  our  knowledge 
until  after  we  had  taken  the  notes,  but 
within  a  reasonable  time  from  the  time  who 
we  first  learned  this,  we  required  the  ie- 
fendants  to  take  back  the  notes  and  pq 
the  money.     One  of  the  grounds  of  spedil 
demurrer  is,  that  there  is  no  allegation  that 
a  fiat  in  bankruptcy  had  been  taken  out,  or 
that  there  was  no  person  to  whom  these 
notes  might  have  been  presented.     I  think 
the  averment  that  the  parties  who  bad  made 
the  notes  were  bankrupts  is  sufficient  to 
excuse  presentment,  notwithstanding  that 
it  does  not  say  that  any  other  notes  were 
refused  payment,  or  that  they  had  stopped 
payment ;  if  so,  the  replication  is  good,  for 
it  shews  an  excuse  for  non-presentment, 
and  that  the  facts  came  to  the  knowledge 
of  the  plaintiff  within  a  reasonable  time 
before  he  gave  notice  of  them  to  the  defen- 
dant.    If  it  had  appeared  that  he  had  let  s 
long  time  elapse,  he  would  have  made  the 
notes  his  own  by  his  laches,  and  his  fin^g 
out  the  insolvency  afterwards  would  not  have 
helped  him.     That  is  the  state  of  things  set 
up  in  the  replication  to  the  fourth  plea,  and 
the  same  point  is  raised  in  the  fifth  plea 
and  replication,  except  that  this  plea,  instead 
of  alleging  non-presentment,  all^^  that  no 
notice  of  dishonour  was  given  by  die  pban- 
tiff  to  the  defendants ;  to  this  it  is  replied  in 
the  same  way  as  to  the  other  pleas,  and  the 
defendant  has  rejoined,  and  there  is  a  de- 
murrer to  the  rejoinder.     Now,  I  cannot 
see  any  principle  upon  which  it  can  beheld, 
and  I  believe  there  is  no  decision,  that  wben 
there  is  an  excuse  in  law  for  not  piMeiMingt 
and  the  facts  which  constitute  that  < 
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cone  to  tlie  knowledge  of  the  party,  and 
nodee  b  given  to  the  other  party  within  a 
leaionable  time,  that  is  not  sufficient.  Sap<- 
poM  these  notes  had  been  sent  to  an  agent 
at  DoTcr,  and  the  agent  had  gone  with  the 
?iev  of  presenting  them,  and  had  fonnd  the 
bank  shat  up,  it  might  have  been  on  the 
ray  last  day  for  presenting,  and  too  late 
wken  these  &cts  came  to  th^  knowledge  to 
fpm  notice  on  that  day.  Mr.  Rew  argnes 
tint  it  is  necessary  to  gire  notice  on  that 
Tcij  day.  It  seems  they  might  not  ascertain 
the  (acta  in  time  on  that  day.  The  same 
naions  would  theieibre  apply,  and  the  arer* 
Bent  of  the  insolTcncy,  and  notice  given 
•ithin  a  reasonable  time  after  it  comes  to 
die  holder's  knowledge,  makes  the  defen- 
dmt  lesponsible.  CaaUdge  v.  AUenby  went 
OD  the  ground  of  laches,  and  is  therefore 
diidiiguishable  from  the  present  case.  That 
dednon,  as  remarked  on  by  Bayley,  B., 
in  the  ease  tried  at  Durham  (14),  was  put  on 
tite  laches,  which  has  not  occurred  here,  for 
it  admitted  that  notice  was  given  within  a 
naiootble  time.  The  demurrer  as  to  the 
■^(■Bder  is  right ;  as  to  the  replication  it  is 

WDBg, 

CoiaiDOE,  J.  concurred. 

£ui,  J. — The  declaration  contains  a 
good  canae  of  action,  and  the  replication  is 
IPoi.  The  efiect  of  the  pleas  is  to  shew  a 
■a^xauion  of  the  right  of  action  until  the 
^(fcadants  kave  either  shewn  that  the  pn>> 
»)aaery  notes  are  of  no  value,  in  which 
case  the  cauae  of  action  revives,  or  the  de- 
&idsiits  have  made  the  notes  dieirown,  when 
tk  cause  of  action  is  satisfied.  Here  the 
ji^  diew  tbat  the  cause  of  action  is  sua- 
pnded.  The  notes  are  notes  to  vdiich  the 
deCndants  are  no  parties,  and  are  banker's 
Botes,  which  pass  withoat  indorsement. 
X^  repUcBtion  says  diat  the  notes  were  of 
M  yahie,  and  shews  that  within  the  time 
^onng  which  the  remedy  of  the  plaintiff 
Ms  suqiended,  and  before  the  time  for 
jmsentment  bad  elapsed,  and  within  the 
live  in  which  he  was  bound  to  give  notice 
«f  dishonour,  the  notes  turned  out  to  bs 
raheless.  The  defendants  say  it  is  not  an 
answer,  because  the  form  of  presentment 
did  not  take  place.  I  think  such  a  formal 
pmsBtnieat  was  not  accessary.  The  party 
elahning  is  not  a  party  to  the  notes,  in 

.  (H)  HsadefMa  *.  Appleton;  and  more  recently 
a  B  agin  «,  Lu^ord. 

Rnr  SsBiBs,  XVI.— as. 


which  case  greater  strictness  might  be  re« 
quired.  It  b  conceded  the  party  liable  to 
pay  had  become  bankrupt,  and  presentment 
would  have  been  a  mere  nu^ory  form. 
Then  it  is  said  tbat  the  notice  was  not  given 
within  the  time  for  presentment.  I  have 
already  answered  that  objection.  In  Ca- 
mid^  V.  AUenbg  all  the  Judges  who  gave 
judgment  for  the  plaintiff  pot  it  on  the 
ground  of  laches,  and  considered  the  point 
whether  knowledge  of  the  bankruptcy  did 
not  dbpense  with  actual  presentment ;  and, 
as  I  understand  it,  each  of  them  considered 
that  such  knowle^e  would  dispense  with 
presentment.  In  effect,  the  language  of 
those  three  Judges  is  in  accordance  with  the 
judgment  which  we  now  gpve. 

Judgment  for  the  plamHff. 


■  THE  auEEM,  on  the  pro$eeution 

1847.  of  the  chubcbwabdems,  &c. 

May  29 ;  •       of  liteefOoi.  e.  the  jus- 

June  10.  TicES  of  the  west  kidimo 

OF  YOaXSHIOE. 

Poor  Law — Lunatic — 9  Oeo.  4.  c.  40. 
ss.  88,  54,  60.— Appeal— 4  ^  5  Will.  4. 
c.  76.  «.  79. — Mandamus — Return,  Suffi- 
eiency  of. 

By  9  Geo.  A.  c,  40.  «.  54.  an  appeal  is 
given,  against  an  order  adjudging  the  settle- 
ment of  a  teiMlie  pauper,  to  the  Quarter 
Sessions  for  the  county  where  the  order  is 
made  "  in  like  manner  and  under  like  re- 
strictions and  regulations  as  against  any 
order  of  removal ;"  which  appeal  the  Justices 
are  authorized  to  hear  and  determine  "  in 
the  same  manner  as  appeals  against  orders 
of  removal  are  now  heard  and  determined." 

Held,  that  the  enactment  m  4  4-  5  WiU.  4. 
c.  76.  s.  79,  that  no  pauper  shall  be  removed 
until  twenty-one  days  after  a  copy  or  coun- 
terpart of  the  order  has  been  served  on  the 
parish  to  which  the  removal  is  ordered  to  be 
made,  is  not  incorporated  in  the  9  Oeo.  4. 
c.  40.  «.  54,  and  is  inapplieable  to  the  case 
of  lunatic  paupers. 

Therefore,  where  on  order  adjudging  the 
settlement  of  a  lunatic  pauper  to  be  in  the 
parish  of  L.  was  served  on  the  overseers  tf 
L.  on  the  I3th  of  March,  and  the  next  ses- 
sions were  held  on  the  7th  of  April,  at 
which  no  appeal  was  entered,  and  by  the 
SL 
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practice  of  the  Sessions  ten  days'  notice  for 
the  trial  of  appeals  was  required, — it  was 
held,  that  an  appeal  entered  si^sequentltf  to 
the  April  sessions  was  too  late. 

Sect,  60.  of  9  Oeo.  4.  c.  40.  applies  to 
cases  of  penalties  under  the  act,  and  not  to 
orders  of  maintenance,  <^c.,  which  are  regu- 
lated by  sect.  54.  of  the  same  act  (overruling 
The  Queen  r.  Pixley,  4  Q.B.  Rep.  711 ; 
8.  c.  12  Law  J.  Rep.  (k.s.)  M.C.  87,  and 
confirming  The  Queen  v.  the  Recorder  of 
York,  post,  M.C.  22^. 

A  writ  of  mandamus  commanded  Justices 
to  hear  an  appeal  by  the  overseers  of  L. 
against  an  order  of  two  Justices  adjudging 
the  settlement  of  a  lunatic  to  be  in  L,  and 
ordering  the  overseers  of  L.  to  pay  a  sum  of 
money  so  long  as  the  lunatic  should  be  con- 
fined in  the  asylum  under  another  order 
made  by  the  same  two  Justices,  and  bearing 
date  the  same  day.  The  return  set  out  facts 
relating  to  "  the  said  order,"  and  justified 
the  refusal  to  hear: — Held,  that  it  suffi- 
ciently appeared  that  the  order  referred  to 
in  the  return  was  the  order  addressed  to 
the  overseers  of  L,  and  appealed  against  by 
them. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  171.] 


} 


HADBICK  V.  HA8L0P  AHD 
ANOTHER. 


1847. 
May  26. 

Nonsuit,  Judgment  as  in  Case  of— Judg- 
ment by  Default  against  one  of  several 
Defendants, 

In  an  action  of  tort  against  two  defen- 
dants, one  of  whom  has  suffered  judgment  by 
default,  the  other,  who  has  pleaded  to  issue, 
may  have  judgment  as  in  ease  of  noTtsuit 
against  the  plaintiff  for  not  proceeding  to 
trial  (gainst  him. 

Case  for  malicious  prosecution.  One  of 
the  defendants  sufifered  judgment  by  default, 
and  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  there  should  not  be  judgment  as 
in  case  of  nonsuit  was  afterwards  obtained 
by  the  other  defendant  who  had  pleaded  to 
issue,  npon  the  usual  affidavit.  Against  this 
rule — 

Cole  now  shewed  cause. — The  rule  is 


wrong  in  point  of  form,  for  there  cannot  be 
judgment  as  in  case  of  nonsuit  entered  in 
favour  of  one  of  the  defendants  only.  Doe 
d.  Dudgeon  v.  Martin  (1)  shews  that  all 
the  parties  must  be  joined  in  the  rule.  But 
secondly,  this  being  an  action  of  tort,  in 
which  there  may  be  a  verdict  and  judgment 
for  one  defendant  and  against  the  other, 
and  the  one  has  suffered  judgment  by 
default,  it  is  submitted  that  no  judgment  of 
nonsuit  can  be  entered  at  all :  it  is  different 
in  assumpsit  against  several,  where  the  ver- 
dict and  judgment  must  be  against  all  or 
none — Weller  v.  Goyton  (2),  Murphy  \, 
Donlan  (3),  Jones  v.  Gibson  (4).  Harris 
T.  Butterley  (5)  is  an  express  authority  that 
in  trespass  against  several  defendants,  if  any 
suffer  judgment  by  default,  the  plaintiff 
cannot  be  nonsuited. 

[Lord  Denuan,  C.J.  referred  to  Stuart 
V.  Rogers{6),'] 

In  that  case  the  distinction  is  taken  by 
Parke,  B.,  who  says  "  in  trespass  the  jwcy 
would  have  at  all  events  to  assess  the  da- 
mages against  the  defendant  who  has  suf- 
fered judgment  by  default ;  but  in  assumpsit 
a  nonsuit  or  verdict  against  the  plaintiff 
puts  an  end  to  the  whole  case."  The 
defendant  is  not  damnified,  for  he  may  still 
try  the  cause  by  proviso,  independently  of 
the  sUtute  14  Geo.  2.  c.  17. 

Bliss,  in  support  of  the  rule. — There  is 
no  objection  to  entering  a  nonsuit  as  to  one 
defendant,  although  another  defendant  has 
suffered  judgment  by  default.  All  the 
cases  were  reviewed  in  Stuart  v.  Rogers, 
where  this  right  was  sustained.  No  doubt,  as 
said  there  by  Parke,  B.  in  trespass,  the  jury 
would  still  have  to  assess  damages  against 
the  defendant  suffering  judgment  by  default, 
but  that  does  not  decide  the  question,  for 
in  an  action  of  tort  the  defendant  suffering 
judgment  by  de&ult  is  out  of  court,  and 
cannot  demand  the  plaintiff,  who  may  be 
then  nonsuited  at  the  demand  of  the  other. 
If  judgment  is  not  yet  given  as  to  the 
one  defendant,  and  the  plaintiff  is  nonsuited 
as  to  the  other,  the  result  is,  that  be  will 

(1)  13  Mee.ic  WeU.  811 ;  s.  c  U  Uw  J.  Rep. 
(h.8.)  Exoh.  128. 

(2)  1  Borr.  358. 

(3)  6  B.  &  C.  178 ;  t.  c.  4  Uw  J.  R«p.  K.B.  124. 

(4)  Ibid.  768. 
(«)  Cowp.483. 

(6)  4  Mm.  &  Wdi.  649;  ■.  o.  8  Uw  J.  Rep. 
(n.8.)  Ezeh.  96. 
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be  nonsuited  as  to  both;  but  if  judgment 
has  been  given  against  the  one,  the  nonsuit 
entered  by  the  other  becomes  several,  and 
the  jndgment  against  the  other  still  stands. 
In  Jones  v.  Gibson  it  does  not  appear  whe- 
ther the  action  was  in  assumpsit  or  tort 
Parker  v.  Lawrence  (7)  is  directly  in  point, 
except  only  that  there  the  judgment  was 
of  ROB  pros,  instead  of  nonsuit 
[Patteson,  J.— Suppose  a  venire  tarn 

fum,  and  that  the  plaintiff  does  not  give 

evidence  to  fix  the  defendant  who  pleads  to 

isnie,  and  is  therefore  nonsuited,  can  he  go 

on  with  the    inquiry    against   the   other 

defendant  ?] 
It  is  submitted  that  he  can,  for  though 

he  is  out  of  court  as  to  the  one  defendant, 

he  is  in  court  as  to  the  other  (8). 
[LoED  Denuan,  C.J. — Mr.   Cole,  had 

yoQ  not  better  give  a  peremptory  under- 

taking?] 
Ccie. — ^The  plaintiff  will  give  it  if  obliged 

hy  the  Court,  but  not  otherwise. 

fer  Cwriam. — We  think  this  rule  must 
he  nade  absolute,  unless  the  plaintiff  con- 
•wu  to  give  a  peremptory  imdertaking. 
Rule  accordingly. 


m.    ■) 

24,28;V 
lelO.    } 


THE   QUEEN  V.  THE   INHA- 
BITANTS OP  CnONDALL. 


1847 

April 
June 


Poor  Law — Relief — Union — Board  of 
Ouardians,  Authority  of,  to  bind  Parish — 
Etidence — Examinations,  what  must  be  sent 
mth  Order. 

Where  application  for  relief  is  made  by 
»  pauper  to  the  relieving  officer  of  an  union, 
ni,  in  consequence,  the  board  of  guardian* 
orders  relief  to  be  given  on  account  of  one  of 
Ae  parishes  within  the  union,  which  is  ac- 
cordingly administered  by  the  relieving  officer, 
^  is  evidence  of  the  relief  having  been 
gne»  by  the  authority  of  that  parish. 

In  ihe'examinations,  on  which  an  order  of 
removalwasmade,  the  pauper  stated  instances 
rfreUef  to  her  husband  by  parish  C,  and  also 
thai  the,  after  his  death,  applied  to  and  was 
*dieved  by  the  relieving  officer  of  H.  Union 


(7)  Hob.  70. 


while  living  in  parish  E,  which  was  within 
that  union.  The  relieving  officer  of  W. 
Union  (in  which  the  parish  of  C.  was  com- 
prised) set  out  a  letter  received  from  the 
relieving  officer  of  H.  Union,  containing  an 
account  of  relief  given  to  the  pauper,  and 
applying  for  repayment;  that  he  reported 
the  application  to  the  board  of  guardians  of 
W.  Union,  who  made  an  order  for  payment 
of  the  amount  (which  was  produced,  properly 
signed,  SfC.) ;  that  he  forwarded  the  amount 
in  a  letter  to  the  relieving  officer  of  H. 
Union ;  and  that  the  relief  so  given  was 
charged  in  his  weekly  relief  list  (produced J 
to  the  parish  of  C.  The  relieving  officer  of 
the  H.  Union  stated  an  application  by  the 
pauper  for  relief  while  living  in  E,  stating 
that  C.  was  his  parish ;  that  in  pursuance 
of  an  order  by  the  guardians  of  H.  Union  to 
give  him  relief  and  to  charge  it  to  C.  parish, 
in  the  W.  Union,  he  relieved  the  pauper  and 
sent  an  account  to  the  relieving  officer  of  W. 
Union,  who  repaid  the  amount.  This  was 
held  to  be  legal  evidence,  from  which  it  might 
be  inferred  by  the  removing  Justices  thai  the 
relief  was  given  by  the  authority  of  the 
parish  C. 

The  pauiper  was  sworn  and  examined  as  to 
her  settlement  on  the  27th  of  February,  and 
her  statement  was  then  taken  down  in  writing 
and  signed  by  the  pauper,  but  not  by  the 
Justices,  and  had  no  jurat :  it  was  indorsed, 
"  Draft  examination  ofM.  C,  February  27, 
1845,  retaken  afterwards :"  the  pauper  was 
again  examined  on  March  6,  and  the  ex- 
amination taken  on  the  second  occasion  was 
the  only  one  sent  with  the  copy  of  the  order 
of  removal. 

Quaere — Whether  the  former  examination 
ought  also  to  have  been  sent. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  157.] 


1847. 


} 


BOWNES  AND  OTHERS  V.  MARSH. 


,-)  Set  JoDCfl  r.  Harris,  2  Strs.  1108 ;  Creasy  r. 
"M),  Ibid.  1322;  and  also  Biggs  «.  Benger,  2 
U.  Rijm.  1373  -,  ,.  d  Stia.  610. 


Pleading — Bastardy  Bond — Child — In- 
demnity— Parish  Officer. 

In  debt  en  a  bastardy  bend  the  breach  wot, 
that  defendant  suffered  and  permitted  the 
child  to  be  maintained  at  the  expense  of  the 
parish.    Plea;    that  after  the  ehUd   had 
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passed  the  age  of  nurlure,  and  while  under 
the  eontroul  of  the  overseers,  defendant  uas 
able  and  willing  to  maintain  the  child,  and 
requested  the  overseers  to  deliver  the  child 
over  to  him,  whereby  he  might  have  been 
maintained  without  being  chargeable  to  the 
parish,  which  the  plaintiffs  (the  overseers) 
refused  to  do,  and  maintained  the  child  at 
the  expense  of  the  parish  of  their  own  wrong : 
— Held,  (after  verdict)  that  the  plea  was  a 
good  answer  to  the  action  without  an  allega- 
tion that  the  child  was  wiUing  to  go  to  the 
defendant  to  be  maintained. 

Debt  on  a  bastardy  bond  by  the  j^n- 
ti&,  as  churchwardens  and  ovcneers  of 
the  poor  of  the  parish  of  Mansfield,  in 
the  county  of  Nottingham.  The  breach 
assigned  was,  that  the  defendant  did  not 
from  time  to  time,  and  at  all  times,  fully  and 
clearly  indemnify  and  save  haimless  the 
successors  of  the  churchwardens  and  orer- 
seers  in  the  said  bond  mentioned,  but  on 
the  contrary  thereof,  on  &c.,  and  from  thence 
until  the  commencement  of  the  suit,  suffered 
and  permitted  the  said  child  to  be  main- 
tained and  provided  for  at  the  expense  of 
the  inh^itants  of  the  said  parish,  whereby 
the  said  inhabitants  and  the  plaintifis,  as 
such  churchwardens,  &c.  as  aforesaid,  have 
incurred  great  costs,  expense  and  damage, 
amounting  to,  &c.,  in  and  about  the  main- 
tenance of  the  said  child,  and  that  the  defen- 
dant had  refased  to  ind«nnify  the  said  plain- 
tiff as  such  churchwardens,  &c.,  during  all 
the  time  aforesaid.  The  defendant  set 
out  the  bond  and  condition  upon  oyer,  and 
pleaded  (amongst  other  pleas)  thirdly,  that 
after  the  making  of  the  said  bond  and  the 
condition  thereof,  and  before  the  accraing 
of  the  causes  of  action,  &c.,  to  wit,  on  &c., 
the  said  child  had  attained  the  age  of  twenty 
years,  and  was  past  the  age  of  nurture,  and 
that,  at  the  time  of  making  the  request 
thereinafter  mentioned,  and  from  thence 
hitherto,  the  said  child  had  been  under  the 
power  and  eontroul  of  the  overseers  and 
churchwardens  of  the  said  parish  for  the  time 
being,  and  that  the  defendant  was,  on  the 
day  and  year  aforesaid,  and  thence  hitherto 
has  been,  and  still  is,  able  and  'tilling 
wholly  and  completely  to  keep  and  main- 
tain and  provide  for  the  said  child,  without 
the  aid  or  assistance  of  the  said  parish,  and 
before  any  of  the  times  in  the  introductory 


part  of  the  plea  mentioned,  to  wit,  on  &o., 
requested  and  desired  the  then  overseers 
of  the  said  parish,  and  often  afterwards 
requested  the  plaintiffs,  since  they  became 
and  were  such  churchwardens,  &c.  as  a/bre- 
said,  to  deliver  over  the  said  child  to  his, 
defendant's  care,  and  management,  whereby 
the  said  child  might  have  been  provided  for 
without  being  chargeable  to  the  said  parish, 
which  the  said  plaintiffs  then  wholly  refused 
and  still  refuse  to  do ;  and  the  said  child 
has  during  all  the  time  in  the  said  supposed 
breach  mentioned  been  provided  for  at  the 
expense  of  the  said  parish  by  the  plaintifib, 
and  the  respective  overseers  and  chnTch> 
wardens  for  the  time  being,  vohintaiily  and 
of  their  own  wrong,  &c.     Verification. 

The  replication  traversed  that  the  defen- 
dant requested  or  desired  the  overseers  of 
the  said  parish,  or  the  plaintifi&,  to  deliver 
over  the  said  child  to  his,  the  said  defen- 
dant's, care  or  management  modo  et  ftrwUL 
Issue  thereon. 

A  verdict  having  been  found  for  the  de- 
fendant on  this  issue,  a  rule  was  afterwards 
obtained  by  the  plainti^,  calling  upon  the 
defendant  to  shew  cause  why  there  should 
not  be  judgment  for  them,  notwithstanding 
the  verdict,  against  which — 

Hayes  shewed  cause.— The  two  questions 
raised  are,  first,  whether  a  putative  &ther 
has  a  right  to  the  custody  of  his  bastard 
child;  and  secondly,  whether  the  plea  is 
sufficient,  as  it  does  not  allege  that  the  child 
was  ready  and  willing  to  go  to  the  putative 
father.  On  the  first  point,  it  is  not  neces- 
sary to  contend  that  the  child  would  be 
given  up  to  the  father  on  habeas  corpus, 
but  as  against  the  parish  officers  the  defen- 
dant clearly  has  some  right  to  the  custody ; 
and  the  question  is,  whether,  after  the  parish 
officers  have,  of  their  own  wrong,  allowed 
the  child  to  be  a  charge  on  the  pariah,  they 
can  sue  the  father  on  his  bond.  It  was  a 
breach  of  their  duty  in  applying  the  parish 
money  to  the  child's  support,  as  it  was  never 
properly  chargeable.  An  indemuty  bond 
is  satisfied  by  preventing  or  repairing  th* 
loss — The  King  v.  Moseley  (I).  Simpson 
r.  Johnson  (2)  shews  that  parish  officers 
cannot  recover  in  respect  of  voluntary  pay- 

(1)  SE(«t224i,a. 

(2)  1  DuugL  7. 
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ments  ander  a  bastardy  bond — Hat/s  v. 
Bryant  (S). 

[CotERiDGE,  J. — Do  you  contend  that  if 
a  putative  father  takes  a  child  above  the  age 
of  nurture  from  the  overseers,  they  must 
give  it  up  to  him  entirely  or  forfeit  all  bene- 
fit under  the  bond  ?] 

Yes ;  the  plea  is  primd  facte  an  answer 
to  the  action :  if  then  is  anything  to  shew 
that  the  defendant  ought  not  to  have  the 
custody,  that  is  matter  for  replication .  The 
&ther  did  not  suffer  or  permit  the  child  to 
become  chargeable ;  and  he  is  at  liberty  to 
provide  for  it  if  he  pleases — Rieharda  v. 
Hdgea  (4),  BurweWs  ease  (5),  Sherman's 
MM  (6),  The  King  v.  Comforth  (7).  The 
nsxim  of  law  that  a  bastard  is  filiiu 
mtlhu  extends  only  to  a  right  to  inherit ;  the 
puentsl  relation  may  exist  for  other  par- 
poses— Aaim  V.  Jeffell  (8).  Newland  ▼. 
Osmond {9)  is  directly  in  point  to  shew  that 
tlie  father  may  maintain  the  child  hmaelf  if 
he  Till.  If  there  had  been  no  bond,  the 
ptrith  would  not  have  been  chargeable  with 
this  diild,  and  the  case  is  not  altered  by 
the  existence  of  the  bond.  Strangeieays 
J-  Riimuon  (10),  and  Pope  v.  Sale  (1 1)  are 
in  point  to  shew  this  plea  is  good.  As 
to  ^e  other  point,  it  would  have  been  idle 
to  allege  that  the  child  was  willing  to  go  to 
the  father,  when  the  plea  distinctly  avers 
that  the  parish  officers  refused  to  deliver 
it  op. 

Macmkuf,  contr4. — There  ought  to  have 
been  an  averment  in  the  plea  that  the  child 
*as  willing  to  go  to  its  father ;  being  above 
the  age  of  nurture  it  could  exercise  a  choice. 

[Loan  Denman,  C.J. — That  is  a  propo- 
■ition  which  Mr.  Hayes  does  not  contradict.] 

If  ao,  unless  it  is  a  breach  of  duty  in  the 
overseers  not  to  accede  to  the  father's  offer, 
t^y  cannot  be  damnified  of  their  own 
^nuug.  Then,  as  to  the  other  point,  BwT' 
<Ktft  cue  and  Shennan's  cote  were  merely 
rakt  to  quash  orders  of  Justices  upon 
**i^eri:  there  is  nothing  in  any  of  the 
*<>tboaties  referred  to  which  shews  that  the 


? 


'?)  1H.BI.253. 
[4)  2  Wms.  SaoDd.  84. 
(J)  1  Ventr.  48. 
(6)  Itid.210. 
(7)2Str.  1162. 

(8)  1  Lord  Rsjrm.  68 ;  s.  c.  Comb.  356. 

(9)  8«yer,  W. 
(10)4  Taunt.  49& 

(U)  TBiiig.  477;  s.  0.9  Uw  J.  Rep.  C.P.  150. 


ri^t  of  the  putative  father  to  the  custody 
of  the  child  is  greater  than  that  t£  a  mere 
stranger — Co.  Lit.  123,  a. 

[CoLBRiDGB,  J. — The  bond  recites  that 
he  is  actually  the  father  of  the  child.] 

That  is  only  with  reference  to  the  power 
of  charging  him  with  maintenance.  The 
dictum  of  Wright,  J.,  in  The  King  v. 
Comforth,  was  not  necessary  to  that  deci- 
sion. The  plea  is  also  bad  for  not  averring 
notice  to  the  overseers  of  the  defendant's 
ability  or  willingness  to  maintain  the  child, 
and  Uiat  as  well  as  the  want  of  any  state- 
ment oi  the  child's  willingness  to  be  re- 
moved is  not  cured  by  the  statement  that 
the  child  was  in  the  actual  power  and  con- 
tronl  of  the  overseers,  which  refers  only  to 
a  controul  from  which  the  child  could  have 
departed  at  any  moment — In  re  JUojfd  (12). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (13)  was  de- 
livered by— 

Lord  Denman,  C.J. — In  a  declaration 
on  a  bond  of  indemnity  against  the  ex- 
penses of  maintaining  a  bastard,  the  breach 
alleged  is,  that  the  defendant  suffered  and 
permitted  the  child  to  be  maintained  at  the 
expense  of  the  paiiah.  The  defendant 
pleaded,  and  the  jury  in  effect  found,  that 
after  the  child  was  past  the  age  of  nurture, 
and  while  she  was  under  the  power  and 
controul  of  the  overseers,  he  was  able  and 
willing  to  maintain  her  without  assistance, 
and  requested  the  overseers  to  deliver  her 
over  to  him,  whereby  she  might  have  been 
maintained,  but  they  refused  to  do  so,  and 
chose  to  maintain  the  child  at  the  expense 
of  the  parish.  The  plaintiffs  have  moved 
for  judgment,  notwithstanding  this  verdict, 
contending  that  the  facts  in  the  plea  were 
no  defence,  without  adding  that  the  child 
was  willing  to  go  to  the  defendant  to  be 
maintained  by  him.  But  we  are  of  opinion 
that  this  objection  ought  not  to  prevail,  as 
the  plea  alleges  that  the  child  was  under 
the  power  and  controul  of  the  plaintiffs, 
and  they  refused  to  deliver  her  over  to  the 
defendant  according  to  his  request.  We 
think  that  the  plaintiffs  have  no  right  to 

(12)  3 Man.  &  Gr.  517  j  s.c.  11  Uw  J.  Rep.  (a.s.) 
C.P.  43. 

(13)  Lord  DenmsD,  C.  J.,  Pattesoo,  J.,  Cole- 
ridge, J.,  and  Erie,  t. 
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assume,  after  verdict,  that  the  child  vras  un- 
willing to  go  to  the  defendant ;  and  if  the 
child  was  indifferent  and  passive,  the  facts 
in  the  plea  shew  that  the  defendant  did  not 
suffer  and  permit  the  child  to  be  maintained 
by  the  parish ;  he  did  not  permit  that  which 
was  contrary  to  his  express  request. 

Rule  discharged. 


1847 
April  21 
June 


1,24;  V 
26.    ) 


THE  aUEEN  V.  THE  CHURCH- 
WARDENS AND  OVERSEERS 
OF  MILK  END  OLD  TOWN. 


Poor-Rate — Water  Company — Appor- 
tioning Rate  in  several  Parishes. 

A  water  company  possessed  works,  situate 
in  several  different  parishes,  consisting  partly 
of  works  directly  productive  of  profit  (as 
service-pipes  which  deliver  the  water  to  the 
consumers),  and  partly  of  works  indirectly 
productive  of  profit  (as  buildings,  mains, 
reservoirs,  ^i'C.  which  assist  in  bringing 
the  water  to  the  service-pipes).  The 
rateable  value  of  the  entire  works  having 
been  ascertained  by  the  net  estimated 
rental  (S0,800l.J,  the  proper  mode  of 
apportioning  the  rate  in  the  different  pa- 
rishes is  as  follows: — The  portion  of  the 
works  indirectly  productive  of  profit  should 
be  first  assessed  in  the  ordinary  way,  by 
valuing  the  land  and  buildings,  and  the 
amount  so  ascertained  deducted  from  the 
whole  rateable  value,  and  distributed  to  the 
districts  in  which  those  parts  of  the  works 
are  situate.  The  residue  of  the  whole  rate- 
able value  should  be  apportioned  among  the 
parishes  in  which  the  parts  of  the  works 
directly  productive  are  situated,  in  the  ratio 
of  the  rent  to  be  expected  if  the  parts  situate 
in  each  parish  were  let  separate;  this  ratio 
is  correctly  ascertained  by  the  ratio  of  the 
net  profits  in  each  of  the  several  parishes,  or 
the  ratio  of  the  gross  receipts  in  the  several 
parishes  wherever  the  total  of  expense  is 
common  to  the  whole  apparatus, 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  184.] 


Promissory  Note — Note  payable  to  Order 
of  the  Maker — Indorsement — Statute  3  4*  4 
Ann.  c.  9.  s.  1. 

The  statute  3  4*  4  Ann.  c.  9.  s.l.  extends 
to,  and  renders  assignable  and  indorsable 
over,  promissory  notes  payable  to  the  order 
of  the  maker. 

Assumpsit  by  the  indorsee  against  the 
maker  of  a  promissory  note. 

The  declaration  alleged,  in  the  usual  way, 
that  the  defendant,  on  the  10th  of  March 
1845,  made  his  promissory  note  in  writing, 
and  thereby  promised  to  pay  to  his  own 
order  600/.  for  value  received,  four  months 
after  the  date  thereof,  which  period  had 
elapsed,  &c.,  and  then  indorsed  the  note  to 
one  J.  C,  who  then  indorsed  the  same  to  the 
plaintiff,  and  the  defendant  then  promised 
the  plaintiff  to  pay  him  the  said  note, 
according  to  the  tenour,  &c. 

Plea  (amongst  other  things)  non  assump- 
sit; and  verdict  for  the  plaintiff  for  the 
amount  of  the  note,  at  the  Sittings  at  West- 
minster, after  Trinity  term,  1846. 

In  the  following  Michaelmas  term  a  rule 
fiMt  had  been  obtained  for  arresting  the 
judgement,  on  the  ground  that  a  promissory 
note,  payable  to  the  order  of  Uie  maker, 
was  not  a  negotiable  instrument  within  the 
provisions  of  the  statute  3  &  4  Ann.  c.  9, 
and  therefore  that  on  the  face  of  the  declara- 
tion no  title  or  right  of  action  in  the  plaintiff 
was  shewn. 

Montagu  Chamber*  and  Wordsworth 
shewed  cause. — The  object  of  the  statute 
3  &  4  Ann.  c.  9.  was  to  give  to  promissory 
notes  all  the  negotiable  character  which  bilk 
of  exchange  had  by  the  custom  of  mer- 
chants. The  word  "such"  in  the  second 
branch  of  section  1.  is  not  confined,  as  the 
context  plainly  shews,  to  those  mentioned 
in  the  first  branch;  and  to  hold  that  no 
action  was  maintainable  on  an  instrument  of 
this  form  being  indorsed  over  would  let  in 
technical  objections  arising  from  the  mere 
form  of  the  note  or  bill,  which  would  defeat 
the  statute,  and  encourage  fraud — Com. 
Dig.  '  Merchant,'  F,  15.  The  statute  should 
be  construed  liberally  for  the  benefit  of 
tnde—Mylnev.  Graham  {I),  De  la  Chan- 

(1)  IB.  &C.139;s.cIUwJ.Rep.K.B.9I. 
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mette  v.  the  Bank  of  England  (2),  Mayer 
V.  Hammond,  cited  by  Bayley,  J.  in  Harvey 
T.  Kaye(S),  Minet  v.  Gibson  (i).  It  may 
be  a  nice  question,  whether  an  instrament, 
by  which  a  man  promises  to  pay  money  to 
his  own  order,  is  a  note  or  a  bill — Starke 
T.  Cheetman  {Si),  Roach  ▼.  Ostler  (6);  but 
whether  it  be  the  one  or  the  other,  the  Court 
will  on  this  motion  give  it  its  proper  denomi- 
nation— Block  V.  Bell  (7),  Davis  v.  Clarke 
(8).  In  the  late  case  of  Flight  v.  Maclean 
(9)  it  would  appear  that  the  Court  of  Exche- 
quer did  not  mean  to  give  an  express  deci- 
sion on  the  general  question. 

[Coleridge,  J. — That  case  appears  to 
have  been  disposed  of  by  the  plaintiff's 
electing  to  take  judgment  on  the  second 
count.] 

Shee,  Serj.,  contrl. — In  Flight  v.  Mao- 
lean,  where  the  cases  bearing  on  the  subject 
were  all  reviewed,  the  Court  of  Exchequer 
expressly  decided  that  the.  defendant  was 
"  entitled  to  judgment  on  the  first  count, 
(which  was  precisely  similar  to  the  first 
count  in  this  case,)  on  the  ground  that  the 
instrument  in  question  is  not  a  promissory 
note  within  the  statute  of  Anne,  which  re- 
quires that  it  shall  be  made  payable  by  the 
party  making  it  to  some  other  person  or 
persons,  or  his  or  their  order,  or  unto  bearer." 
The  judgment  is  quite  clear  and  distinct, 
and  so  are  the  words  of  the  statute  on  which 
it  turned.  The  note  payable  to  the  maker, 
in  its  original  state,  contains  no  contract  to 
pay  any  one — Heylyn  v.  Adamson{\Q) ;  and 
if  it  is  not  negotiable  by  force  of  the  statute 
in  the  first  instance,  what  is  done  subse^ 
quently  cannot,  on  the  custom  of  merchants, 
alter  its  character — Pearson  v.  Garrett{t\), 
Gierke  v.  Martin  (12). 

[Lord  Denman,  C.J. — Admitting  that 
it  is  no  contract  at  first,  does  not  the  in- 
dorsement create  a  promise  to  pay  the 
indorsee  ?] 

If  the  indorsement  and  drawing  were  one 

(2)  9  B.  &  C.  216 ;  s.  e.  7  Uw  J.  Rep.  K.B.  179. 

(3)  Ibid.  384;  B.C.  7  Law  J.  Rep.  K.B.  167. 

(4)  3  Term  Hep.  481. 

(5)  Carth.  509. 

(6)  lMan.f:R;L120;  8.c.6UwJ.  Rep.K.B.43. 

(7)  1  Moo.  &  Rob.  149. 

(8)  6  Q.B.  Rep.  16 ;  s.  o.  13  Law  J.  Rep.  (n.s.) 
Q.B.  305. 

(9)  Pott,  Excb.  23. 

(10)  2  Borr.  669. 

(11)  4  Hod.  242. 

(12)  Lord  Rsym.  757. 


act,  they  might  amount  to  a  promise  to  pay 
the  indorsee ;  but  before  the  passing  of  the 
statute  it  was  decided  that  promissory  notes 
could  not  be  put  on  the  footing  of  bills  of 
exchange — Clerke  v.  Martin. 

[Lord  Denman,  C.J. — The  words  of  the 
statute  are  certainly  peculiar:  after  providing 
that  all  notes  in  writing  made  and  signed  by 
any  person,  &c.,  whereby  such  person,  &c. 
shall  promise  to  pay  to  any  "  other"  person, 
&c.,  any  sum,  shall  be  taken  to  be  due  to 
the  person  to  whom  the  same  is  made  pay- 
able, it  goes  on  to  enact  that  every  such 
note  payable  to  "any  person"  (the  word 
"  other"  not  occurring  here),  his  or  her  order, 
shall  be  assignable  and  indorsable  over  in 
the  same  manner  as  inland  bills  of  exchange 
are  or  may  be  according  to  the  usage  and 
custom  of  merchants.  It  is  true  that  you 
may  feirly  argue  that  the  word  "  other"  in 
the  first  part  of  the  enactment  shews  that  it 
was  not  contemplated  that  a  man  should 
make  a  note  payable  to  his  own  order ;  but 
the  latter  words  would  seem  to  make  such 
a  note  negotiable  by  indorsement.] 

The  word  "such"  clearly  shews  that 
notes  of  the  same  description  as  those 
mentioned  in  the  earlier  part  of  the  section 
were  intended,  viz.,  notes  payable  to  the 
order  of  some  person  other  than  the  drawer. 
Cnr.  adv.  vuU. 

The  judgment  of  the  Court  was  delivered 
by- 

Lord  Denman,  C.J. — In  this  case  the 
defendant  contends  that  the  3  &  4  Ann. 
c.  9.  s.  1.  does  not  extend  to  the  promissory 
note  set  out  in  the  declaration,  which  is  not 
payable  to  any  other  person,  but  only  to 
the  order  of  the  maker ;  whereas  the  notes 
described  in  the  preamble  and  the  first  clause 
of  the  first  section  of  that  statute  are  notes 
made  payable  to  some  other  person  than  the 
maker ;  and  the  same  description  is  alleged 
to  apply  to  the  subsequent  clauses  of  diat 
section,  as  the  notes  therein  mentioned  are 
"  such"  notes  as  had  been  before  mentioned. 
The  plaintiff  has  contended  that  the  descrip- 
tion of  the  payee  given  in  the  first  of  those 
clauses  is  not  adopted  in  those  that  follow 
relating  to  indorsement,  and  that  under  the 
last  of  those  clauses  his  right  to  sue  in 
this  action  is  maintained.  The  legislature 
appears  to  have  intended  to  give  to  all  pro- 
missory notes  the  validity  of  bills  of  ex- 
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change.  And  no  reason  has  been  assigned 
why  any  promissory  note  containing  a 
promise  to  pay  should  be  invalid,  so  as  to 
enable  the  mtdier  to  commit  a  fraud.  We 
have,  therefore,  considered  the  statute 
closely,  to  see  if  there  are  not  general  words 
of  enactment  unrestricted  to  the  particulars 
mentioned  at  its  commencement  which  would 
eflfect  the  intention  above  mentioned,  and  it 
appears  to  us  that  there  are. 

The  1st  section  consists  of  the  preamble 
and  four  clauses  of  enactment.  The  pre- 
amble, after  stating  the  decisions  that 
notes,  whereby  the  maker  promised  to  pay 
any  other  person  or  order,  money,  were 
not  valid  by  the  custom  of  merchants, 
recites  the  expediency  of  giving  to  such 
notes  the  validity  of  inland  bills  of  ex- 
change :  then  the  first  of  the  four  clauses 
enacts  that  all  notes  in  writing  made  after 
a  given  day,  signed  by  the  maker,  or  by 
certain  agents  of  the  maker  therein  de- 
scribed, whereby  the  maker  promised  to  pay 
to  any  other  person  or  his  order,  or  to  hearer, 
money,  should  be  due  and  payable  to  the 
persons  to  whom  they  were  made  payable. 
This  clause  contains,  first,  a  description  of 
promissory  notes  by  certain  requisites,  and 
then  a  description  of  the  person  to  whom 
they  are  payable ;  and  it  includes  notes 
payable  to  bearer,  which  are  not  strictly  such 
notes  as  are  mentioned  in  the  preamble,  but 
an  addition  thereto.  If  it  is  confined  to 
notes  not  indorsed,  it  has  provided  for  all 
payees  that  can  claim,  and  the  restricted 
description  of  the  payees  operates  no  restric- 
tion in  fact.  The  three  subsequent  clauses 
—  that  is,  the  2nd,  3rd  and  4th  —  relate 
to  the  indorsements  of  notes.  The  2nd 
enacts  that  every  sxtch  note  payable  to  any 
perion  or  persons,  his  or  their  order,  shall 
be  indorsable  over  as  a  bill  of  exchange. 
This  clause,  by  the  words  "every  such  note," 
adopts  the  description  of  the  note  in  the 
first  clause,  exclusive  of  the  payee,  and 
adds  a  different  description  of  the  payee, — 
omitting  to  specify  the  bearer,  but  extending 
to  any  person ;  it  includes,  therefore,  in  terms 
notes  payable  to  the  maker  or  his  order,  as 
well  as  notes  payable  to  other  persons : 
and  if  the  former  description  of  payee  was 
intended  to  be  incorporated  under  the  word 
"  such,"  the  additional  description  of  payee 
would  be  not  only  superfluous,  but  incorrect 
The  3rd  clause  enacts  that  the  person  to 


whom  sudi  money  shall  be  by  aacfa  note 
made  payable  may  sue  the  maker.  The 
4th  clause  enacts  that  any  person  to  whom 
tueh  note,  that  is  "  payable  to  any  person  or 
persons,  his  or  their  order,"  is  indorsed,  may 
sue  the  maker  or  indoiser  as  in  the  ease  of 
bills  of  exchai^. 

Under  this  clause  the  plaintiff,  as  indor- 
see, sues,  and  the  construction  above  ex- 
plained in  respect  of  the  former  description 
of  the  note  being  adopted  with  a  new  de- 
scription of  payee,  applies  here ;  and  any 
indorsee  of  a  note,  payable  to  order,  is 
included. 

Other  answers  to  the  contention  of  the 
defendant  were  offered  for  the  plaintiff; 
but  it  is  not  necessary  to  consider  them,  if 
this  construction  of  the  statute  is  correct : 
and  as  thereby  the  words  are  applied  in 
their  ordinary  sense,  and  effect  is  given  to 
all  of  them,  and  justice  is  promoted,  we 
adopt  it  for  tbe.pliiintjff.  We  were  pressed 
with  the  decision  in  Flight  y.  Maclean, 
in  which  the  judgment  was  for  the  defen- 
dant, upon  a  count  similar  to  the  present. 
But  as  the  construction  of  the  statute  here 
stated  was  not  brought  under  the  attention 
of  the  Court,  and  as  the  judgment  was  fot 
the  plaintiff  on  the  second  count,  so  that  he 
recovered  on  the  note,  thongh  he  failed  on 
one  count,  and  as  the  decision  would  render 
void  transactions  that  have  been  long  con- 
sidered valid,  and  operates  only  to  protect  a 
breach  of  promise  and  to  enable  a  debtor  to 
defeat  a  just  creditor,  we  feel  constrained  to 
give  our  judgment  upon  the  different  con- 
struction of  the  statute,  which  we  have,  for 
this  reason,  explained  at  length. 

Judgment  /or  the  plaintiff. 


} 


KEEN  V.  THE  QUEEN. 


1847. 

July  3. 

Quarter  Sessions — Jurisdiction — Pover 
to  respite  Judgment  from  one  Sessions  to 
another. 

Defendant  having  pleaded  guilty  at  the 
January  Quarter  Sessions  to  inSictments  for 
misdemeanour,  was  thereupon  bound  over  by 
recognizance  to  appear  to  receive  the  judg- 
ment  of  the  Court  at  the  next  Quarter  Ses- 
sions, and  the  judgment  was  respited  to  those 
sessions.     At  the  next  {JprilJ  sessions. 
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judyment  was  again  respited  till  the  then 
next  Quarter  Sessions,  At  those  sessions, 
held  in  June,  judgment  was  given  by  the 
Court,  that  the  defendant  should  be  fined 
and  imprisoned  for  the  offences  charged  in  the 
indictments: — Held,  on  error  brought,  that 
the  Court  of  Quarter  Sessions,  being  a  con- 
tinuing court,  had  power  to  respite  the  ease 
from  one  sessions  to  another. 

The  record  alleged,  that  at  the  January 


sessions  it  was  "  considered  and  adjudged^' 
that  the  defendant  should  enter  into  recog' 
nizances  :—Held,  that  these  words  did  not 
give  the  order  to  enter  into  recognizances  the 
effect  of  a  judgment,  so  as  to  oust  the  Sessions 
of  their  jurisdiction  to  pronouwe  the  subse- 
quent  judgment  at  the  June  sessions. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  180.] 


END  OF  TRINITY  TERM,  1847. 


New  SeKiEit,  XVI.— Q.B. 
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MICHAELMAS  TERM,  10  VICTORIiE. 


1846      1 

jT         e       f     TAUOHAN  »•  HANCOCK. 

Frauds,  Statute  of — Divisible  Agreement 
— Contract  relating  to  Land. 

An  agreement  to  take  a  messuage  and  pay 
for  alterations  init,  is  on  agreement  relating 
to  an  interest  in  land,  and  is  required  to  be 
Ml  tariUng  bg  the  Statute  of  Frauds ;  and  the 
f&rt  of  the  agreement  at  to  the  alterations 
oamnot  he  severed  from  the  other  part. 

Assompnt.  The  declaration  stated,  that 
in  oonsideration  that  the  plaintiff  wonld  let 
t»  the  defendant,  as  yearly  tenant,  a  certain 
newnage,  Ac.  and  wonld  sell  to  the  plaintiff 
for  a  eertain  sum  of  money  certain  furniture 
and  fixtures,  then  being  in  and  upon  the 
•aid  messuage,  and  would  make  certain 
alterations  and  improvements  therein,  ac- 
cording to  the  desire  and  approbation  of 
the  sa^  defendant,  he,  the  defendant,  then 
promised  that  he  would  become  the  tenant 
of  the  plaintiff,  and  wonld  take  the  said 
firndtore  at  a  reasonable  price,  and  would 
pay  to  the  plaintiff  a  reasonable  price  for 
the  said  alterations  and  improvements. 
The  dedaration  then  alleged  that  the 
plaintiff  was  ready  and  willing  to  let 
the  house,  and  tendered  the  same  to  the 
dafetidaat,  and  was  then  ready  and  willing 
to  aell  the  said  furniture  and  fixture^ 
tt>  the  defendant,  and  did  then  make  the 
said  alterations  and  iQ>proT«ment8,.&c.,  the 
Maw  Saaias,  XVL-C.P. 


same  amounting  to  the  sum  of  121.  10«. 
Breach,  that  the  defendant  wonld  not  then 
become  the  tenant,  &c. ;  that  he  wonld 
not  take  the  said  furniture  and  fixtures,  or 
pay  a  reasonable  price  for  the  same ;  and 
that  he  would  not  pay  the  said  sum  of 
121.  10«.,  or  any  part  thereof,  for  the  said 
alterations  and  improvements. 

Plea— non  assumpsit. 

The  oaiue  was  tried,  before  Erie,  J.,  at  the 
last  assizes  for  Bristol,  when  the  plaintiff 
attempted  to  prove  the  agreement  set  out  in 
the  declaration  by  means  of  a  verbal  con- 
tract. The  defendant  having  objected  that 
the  contract  related  to  an  interest  in  land, 
and  ought  to  be  in  writing,  and  having  cited 
Meehelen  v.  Wallace  (X)t  and  The  Earl  of 
Falmouth  v.  Thomas  (2),  Erie,  J.  nonsuited 
the  plaintiff,  reserving  leave  to  move  to 
enter  a  verdict. 

Crowder  now  moved  accordingly. — This 
case  is  distinguishable  from  the  two  cases 
cited  at  the  trial,  because,  if  all  the  matters 
in  the  agreement  were  expunged,  except 
those  relating  to  the  alterations,  a  good 
oonsideration  would  still  be  left  for  that 
part  of  the  agreement,  and  not  within 
the  Statute  of  Frauds.  The  declaration 
alleges,  that  in  consideration  that  the  plain- 
tiff would  let,  &c.  and  would  nu^e  certain 

(1)  7  Ad.  Ic  El.  49;  ■.  0.6  Law  J.  R«p.  (h.s.) 
K.B.  217. 

(3)  I  Cr.  &  M.  89;  a.  0.  2  Uw  J.  Rep.  (n.s.) 
Ezob.  67. 
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alterations,  the  defendant  promised  that  he 
would  become  tenant  and  would  pay  for  the 
alterations  ;  and  the  breach  is,  that  he  would 
not  become  tenant,  and  would  not  pay  for 
the  alterations.  Both  the  consideration  and 
the  promise  are  therefore  divisible,  and  the 
plunti£f  is  entitled  to  recover  if  he  proves  a 
breach  of  either  of  the  divisible  parts  of  the 
promise. 

WiLDK,  C.J.  —  I  cannot  conceive  any 
doubt  in  this  case.  The  primary  object  of 
the  agreement  was  the  occupation  of  the 
premises,  and  it  is  with  that  view  that  the  de- 
fendant contracts  to  pay  for  the  alterations. 
The  main  object,  therefore,  being  an  interest 
in  land,  the  rest  of  the  agreement  forms 
part  only  of  the  stipulations,  and  cannot  be 
severed  from  the  principal  subject-matter. 

Rule  refuted. 


1846. 
Nov.  9. 


} 


BINTON  V.  ACRAMAN. 


Writ  of  Error — Istuet  of  Law  and  Fact — 
Judgment  for  Defendants. 

Where  upon  demurrer  there  hat  been 
judgment  for  the  defendant  upon  pleas  going 
to  the  whole  caute  of  action,  and  itsuet  of 
fact  are  alto  upom  the  record  (which  have 
not  been  tried),  the  Court  will  not  compel 
the  defendant  to  enter  up  judgment  of  nil 
capiat  per  breve,  to  at  to  enable  the  plain- 
tiff to  go  to  a  court  of  error  before  trying  the 
iituet  in  fact. 

This  was  an  action  of  debt  upon  a  bond 
given  under  the  stat.  1  &  2  Vict.  c.  1 10. 
s.  8.  The  defendant  pleaded  eight  pleas. 
Issue  was  joined  upon  the  first  and  third 
pleas.  The  plaintiff  demurred  to  the  other 
pleas,  and  judgment  was  g^iven  upon  the 
demurrer  in  Michaelmas  term,  1845  (1), 
the  defendant  succeeding  upon  two  of  the 
pleas  demurred  to,  which  went  to  the  whole 
cause  of  action,  and  the  plaintiff  succeeding 
upon  the  other  pleas.  The  issues  in  fact 
remained  untried.  The  defendant  signed 
judgment  on  the  issues  found  for  him,  but 
no  judgment  was  entered  up  as  of  the  whole 
record.  The  plaintiff  being  anxious  to 
obtain  the  judgment  of  a  court  of  error 

(I)  Sm  the  npOTt  of  this  oast,  2  Com.  B.  lUp. 
867  i  •.  c  1«  Uw  J.  Rep.  (m.s.)  C.P.  52. 


without  first  proceeding  to  trial  upon  the 
issues  in  fitct, — 

Manning,  Setj.,  in  Trinity  term  last, 
obtained  a  rule  niti  (2),  calling  on  the 
defendant  to  shew  cause  why  he  should  not 
forthwith  sign  and  enter  up  judgment  in 
this  cause,  and  why,  in  defoult  thereof^  ths 
plaintiff  should  not  be  at  liberty  so  to  do. 

Talfourd,  Setj.  {Jonet  yiith  him)  now 
shewed  cause. — The  defendant  has  done  all 
that  he  has  the  power  of  doing.  He  cannot 
sign  judgment  of  the  whole  record  while 
there  are  issues  in  fact  remaining  to  be 
tried.  The  plaintiff  wishes  to  bring  his  writ 
of  error  without  first  tr3ring  the  issues  in 
fiu;t ;  but  a  court  of  error  will  quash  a  writ 
of  error  in  such  a  case — ToImh  v.  Kaye  (S). 
The  Court  cannot,  without  consent,  stnke 
the  issues  in  fact  out  of  the  reccad — Cardet 
y.  the  General  Cemetery  Company  (4), 
Tinkler  v.  Rowland  (5). 

Manning,  Serj. — It  is  laid  down  in  n.  1. 
to  Lawe  v.  King  (6),  that  "  when  the  de- 
fendant's plea  goes  to  bar  the  action,  if  the 
plaintiff  demurs  to  it,  and  the  demurrer  is 
determined  in  &vour  of  the  plea,  judgment 
of  nil  capiat  shall  be  entered,  notMrithatand- 
ing  there  may  be  also  one~or  more  isRies  in 
fact ;  because,  upon  the  whole,  it  appean 
that  the  plaintiff  had  no  cause  of  action.  So 
where  several  pleas  are  pleaded,  since  the 
statute  4  &  5  Ann.  c.  16,  all  of  th«n  going 
to  destroy  the  action,  and  one  or  mote 
issues  are  joined  on  some  of  the  pleas,  and 
there  are  one  or  more  demnrreta  to  tiie  rest, 
if  the  Conit  determine  the  demunen  B 
fitvour  of  the  defendant  beftwe  the  iwiges  tat 
tried,  they  shall  not  be  tried ;  and  if  after 
the  trial,  it  will  make  no  difference,  for  in 
each  case  judgment  of  nil  eamat  shall  be 
given  against  Uie  plaintiff."  The  judgment 
of  nil  capiat  is  what  the  plaintiff  now  prays 
may  be  entered  up.  There  are  many  cases 
in  which  it  has  been  held,  that  where  dw 
verdict  on  one  issue  has  disposed  of  the 
whole  cause,  the  Judge  may  discharge  Ae 
jury  from  finding  upon  the  other  issues. 

(2)  Tha  Court  (sonoitiiig  of  Tiixbl,  CJ.,  s^ 
Coltman,  J.,  Maola,  J.,u>dCnisv«U.J.)«x^tMMd 
at  tha  tima  a  itronf;  opinion  against  tha  ml*. 

(9)  6  Moore,  542. 

(4)  6  Bing.  N.C.  2M ;  s.  e.  8  Uw  J.  It«p.  («a) 
C.P.  168. 

16)  4  Ad.  &  EI.  868 ;  a.e.6  Uw  J.  R«i.  («.■.) 
K.B.  269. 

(6)  I  Wma.  Saand.  80. 


Digitized  by 


Google 


MICHAELMAS  TERM,  1846. 


[Macu,  J.— Not  tiaeo  the  New  Roles. 
In  a  case  upon  the  Western  Circuit  (7)  the 
question  was  argued  before  me,  and  I 
decided  that  I  was  bound  to  try  the  issues 
j<HBed  on  some  special  pleas,  though  the 
defimdant  was  admitted  to  be  entitled  to  a 
verdict  upon  a  plea  going  to  the  whole  cause 
ofaetion.j 

In  Beekhtm  v.  Kn^ht  (8)  this  Court 
ordered  issues  in  fast  to  be  struck  out,  wiUi 
liberty  to  replace  them,  in  order  that  the 
jndgment  of  the  court  of  error  might  be 
obtained  before  they  yr&te  tried,  by  consent 
of  the  de^dants.  The  same  question 
which  arises  in  this  case,  would  arise  when 
a  jury  is  discharged  by  consent  firom  giving 
a  verdict,  because  in  those  cases  the  record 
will  appear  incomplete  when  taken  to  a 
court  of  enor. 

C01.TMAN,  J.  (9). — In  this  case  the  law 
may  be  rightly  laid  down  in  1  Wnu.  Sound. 
that  the  defendant  is  entitled  to  enter  up  a 
judgment  of  nil  capiat  per  breve,  but  I  am 
not  prepared  to  say  that  he  is  bound  to  do 
so  untO  the  cause  has  come  to  a  conclusion. 
Although  this  Court  may  consider  that  its 
judgment  is  decisive  of  the  cause,  yet  the 
de£n)dant  u  not  bound  to  consider  it  so. 
He  may  think  that  the  judgment  of  the 
Court  is  erroneous,  and  that  he  can  better 
himself  by  the  trial  of  the  issues  of  fact  at 
Nisi  Prius.  This  rule,  therefore,  must  be 
reiused. 

Maule,  J. — I  am  of  the  same  opinion. 
In  this  case  there  are  several  pleas,  to  two 
of  which  replications  have  been  pleaded, 
upon  which  issues  are  joined.  The  proper 
mode  of  disposing  of  these  issues  is  by  a 
jury.  The  defendant  may  have  a  right,  as 
he  has  obtained  a  judgment  of  this  Court 
upon  pleas  going  to  the  whole  cause  of 
action,  to  enter  up  a  judgment  of  nil  capiat 
per  breve,  but  it  does  not  follow  that  he  is 
compellable  to  do  so.  It  might  be,  that  if 
the  Court  could  see  that  in  no  possible 
event  could  any  difference  be  made  to  the 
defendant  whether  the  issues  were  tried  or 
not,  it  might  take  some  course  to  prevent 
an  unnecessary  trial  of  the  issues ;  but  it 

(7)  This  wu  afterward*  stated  to  l>e  tlie  caae  of 
Ttj  p.  Monokton. 

(8)  7  Dowl.  P,C.  409. 

(9)  Wilde,  C-J.,  haring  bera  engaged  in  the 
•anae,  azpreased  oo  opinion. 


may  be  in  this  case  most  material  to  have 
the  issues  tried ;  and  therefore,  on  this  simple 
ground,  this  rule  must  be  discharged.  The 
cases  on  the  subject  of  discharging  a  jury 
without  finding  a  verdict  are  much  in  point; 
and  it  is  not  because  a  plea  going  to  the 
whole  cause  of  action  has  been  found  for  the 
defendant,  that  therefore  the  plaintiff  has  a 
ri^t  to  insist  upon  the  jury  being  dis- 
charged as  to  the  other  issues.  I  think  the 
defendant  has  a  right  to  have  them  tried ; 
and  I  think  the  same  in  the  present  case. 
y.  Williams,  J.  concurred. 

Rule  discharged,  with  costs. 


1846. 
Nov, 


46.  j 
.  14.  "j 


GILES  V.  TOOTH. 

SAME  V.   TEN  OTHER  DEPEK- 

DANT8,  separately,  in  dif- 
ferent actions. 

Staff  of  Proceedings — Consolidation  Rule 
— Railway — Separate  Actions  against  pro- 
visional Committee-men. 

Where  a  plaintiff  had  brought  eleven  sepa- 
rate actions  for  the  same  cause  of  action 
against  eleven  members  of  a  provisional  raU- 
way  committee,  the  Court  refused  to  stay  the 
proceedings  in  each  of  the  actions  except 
such  one  as  the  plaintiff  should  elect. 

Quaere — Whether  they  would  have  stayed 
the  proceedings,  if  the  defendants  had  con- 
sented to  be  bound  by  the  verdict  in  one 
action. 

In  this  case  there  were  eleven  actions 
brought  against  eleven  of  the  provisional 
committee  of  the  Tonbridge  and  Rye  Har- 
bour Railway.  The  declaration  and  parti- 
culars of  demand  in  each  case  were  the 
same ;  and  the  affidavits  shewed,  and  it  was 
not  disputed,  that  the  cause  of  action  in 
each  case  was  the  same ;  the  affidavits  also 
stated,  that  if  the  demand,  or  any  part  of 
it,  was  due  from  the  defendants,  it  was  due 
from  them  all  jointly,  and  not  severally. 

BramweU,  on  a  former  day,  having  ob- 
tained a  rule,  calling  upon  the  plaintiff  to 
shew  cause  why  all  further  proceedings 
should  not  be  stayed  in  each  of  the  actions, 
except  such  one  as  the  plaintiff  should  elect 
to  proceed  in, — 

Channell,  Serj.  and  Pigott  now  shewed 
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Miue. — The  Court  hM  no  jnrUdiction  to 
grant  this  rule  upon  the  tenns  i»opoaed  by 
Uie  de&ndant*.  They  do  not  propoM  to 
grant  a  consolidadon  rule,  ao  sa  to  be  bonnd 
by  the  verdict  in  one  of  the  sctiont,  and  any 
other  rule  might  be  productive  of  delay  and 
hardship  to  the  plaintiff.  Even  in  the  case 
of  consolidation  rules  it  is  only  the  de£en- 
dants  who  are  bonnd  by  the  verdict;  if 
there  is  a  verdict  against  the  plaintiff  he  is 
still  at  liberty  to  proceed  against  any  other 
of  the  defendants— Z)oy{e  v.  ^a<fer«o«(l), 
Jnderton  v.  Totegood{2).  This  is  npon 
the  principle  that  it  is  the  defendant  who 
seeks  indulgence,  and  that  the  plaintiff,  who 
obtains  no  benefit,  ought  not  to  be  put  in  a 
worse  position  by  the  interference  of  the 
Court.  In  Carne  v.  Legh  (3),  which  will 
probably  be  cited  on  the  other  side,  the 
Court  stayed  proceedings,  but  not  until  the 
debt  and  costs  had  been  paid ;  and  so  in 
Bartlett  v.  Bartleti  (4).  In  Sharp  v.  Leth- 
bridge(p),  the  defendants  agreed  to  be  bound 
by  the  verdict  in  one  action.  If  the  plaintiff 
should  take  judgment  against  any  one  of 
the  defendants,  it  will  be  a  bar  to  the  other 
actions,  even  without  satisfaction — King  v. 
Hoare{6),  Bae.  Ahr.  tit.  '  Audita  Querela,' 
B,  p.  428.  In  Pechell  v.  LayUm{;i),  in 
which  there  were  two  separate  actions  against 
the  sheriff's  officer  and  the  sheriff,  the 
Court  refused  to  interfere  before  trial. 

Bramwell,  in  support  of  the  rule.— In  the 
last-cited  case,  reported  at  p.  712,  the  Court 
stayed  proceedings. 

[Wilde,  C.  J. — In  that  case  there  was 
only  one  cause  of  action  either  against  the 
sheriff  or  the  bailiff.  If  the  present  state 
of  this  cause  were  such  that  you  could  ob- 
tain the  remedy  you  are  seeking  for  cir- 
cuitously,  the  Court  would  grant  it  sum- 
marily.] 

This  Court  has  exercised  a  jurisdiction 
of  interfering  summarily  in  many  cases,  for 

(1)  1  Ad.  &  El.  635. 

(2)  1  Q.B.  R«p.  245. 

(3)  6  B.  &C.  124. 

(4)  4  Mm.  &  Gr.  269;  «.  e.  11  Law  J.  Rep. 
(K.8.)  C.P.  223. 

(5)  Ibid.  37 ;  :  c.  W  Lsw  J.  Rep.  (h.s.)  C.P. 
189. 

(6)  13  Mee.  &  Wels.  494;  b.c.  14  Law  J.  Rep. 
(m.8.)  Exeh.  29. 

(7)  2  Term  Rep.  612,  712. 


the  benefit  of  deCmtetta — Hwmpkregs  ▼. 
Knigkt{6\  Smdler  w.  CUa9tr(9),  EmtrtM 
T.  Ymulk(\0),  Mila  ▼.  ike  btkahUmmtt  tf 
BTUtol(\\\  Thew  caM«  seen  to  estaUiafa 
the  principle  that  the  Court  will  inteifert  ia 
many  cases  where  the  party  has  a  defienee, 
which  he  ni{^  pnt  open  the  record,  but 
which  would  be  of  a  difficult  or  expesait* 
nature  ;  and  in  the  present  ease  the  defea- 
dants  have  a  perfect  defence  by  a  {dee  m. 
abatement ;  bnt  there  would  be  gMat  £ffi» 
oulty  in  putting  it  upon  the  reooid  voat 
8  &  4  Will.  4.  c.  42.  s.  8,  and,  probaUy, 
an  impossibility,  because  some  one  of  the 
partners  may  be  oat  of  the  jniiadiatioB. 
The  Conrt  wfll  sometimeB  intei&re,  alao, 
when  the  proceedings  on  the  part  of  th« 
plaintiff  are  perfectly  r^;nlar — J^ferieM  t. 
Shepjiard{\2),  Lamb  v.  Nmt{\i).  Th« 
defendants  cannot  consent  to  a  consolida- 
tion rule,  because  some  of  the  defendants 
contend  that  they  never  were  members  of 
the  company  at  all.  If  the  Court  eannot 
grant  the  rule  in  the  terms  prayed  for,  th« 
defendants  will  be  satisfied  to  have  all  tfa* 
parties  joined  in  an  action,  and  the  plaintiff 
to  take  a  verdict  for  the  largest  sum  he  can 
prove  due  against  all  those  whom  he  can 
prove  liable  for  any  amoant,  uid  a  verdiet 
to  be  for  the  defendants  in  those  cases  in 
which  the  plaintiff  may  be  unable  to  fix  dM 
liability. 

ChamuU,  S«tj.  objected  to  thia  amage- 
ment,  as  throwing  difficulties  upon  tha 
plaintiff,  and  entangling  the  record  (14). 

WitDB,  C.J. — It  appears  that  the  ralet 
depending  in  the  other  eonrts  are  totalljr 
different  from  the  present.  They  are  eoa-> 
solidation  rules,  in  which  if  the  plaintiff 
recovers  against  one,  the  other  jodgments 
follow.  Whatever,  therefore,  may  be  tha 
decisions  of  the  other  Courts  on  these  mlea, 
they  afford  no  analogy  to  the  present  i 


(8)  6  Biiig.572;«.e.8UwJ.Rep.C.P.  tsai 

(9)  7  Ibid.  760. 

(10)  3  a&  Ad.  340. 

(11)  Ibid.  146;  s.  e.  1  Uw  J.  Rep.  (v.s.)  K3. 
193. 

(12)  3  B.  &  Aid.  696. 
(18)  Tidd's  Pr.  528. 

(14)  It  was  meotioDed  that  roles  niti  bad  bees 
granted  in  the  Courts  of  Qoeea'a  Bench  and  Ezcbe- 
qaer,  the  defendants  agreeing  to  b«  bound  by  the 
rerdiot  in  one  action. 
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The  pntent  rule  calls  upon  the  plaintiff 
to  *hew  cauae  why  all  farther  proceedings 
abould  not  be  stayed  in  each  of  (he  actions, 
except  such  one  as  the  plaintiff  should  elect 
to  proceed  in.  The  ground  for  the  applica- 
tion is,  that  the  defendants  are  under  pecu>- 
liar  hardship,  and  have  a  eircnitous  remedy, 
aed,  therefore,  that  the  Court  will  interfile 
s«unn>aril]r.  That  the  defendants  are  nnder 
peculiar  hsrd^ip,  can  fiimish  no  ground 
for  prcrenting  the  plaintiff  from  exercising 
hi*  legal  right ;  the  Court  has  no  right  to 
relieTe  the  defendants  at  the  expense  of  the 
plaintiff.  Then,  hare  the  defendants  made 
ont  that  tkey  have  a  oinmitaas  remedy 
against  the  plaintiff?  First,  they  say  they 
eannot  plead  in  abatement.  If  so,  that  relief 
i*  gone ;  and  why  7  because  they  have  joined 
a  partnership  of  such  a  nature  that  they  are 
practically  excluded  from  that  plea.  The 
d^adants  cannot,  ther^ore,  give  the  plain- 
tiff  the  benefit  of  a  better  writ,  which  is  the 
etEeetof*  plea  in  abatement  Why,  then,  are 
we  to  give  them  the  same  relief  as  they  would 
have  had  upon  a  plea  in  abatement  7  The 
legislature  has  said  that  a  defendant  risall 
only  have  the  benefit  of  a  plea  in  abatement 
opon  certain  terms,  to  prevent  injustice  to 
plaintifis ;  we  are  asked  to  grant  the  defen- 
dants the  benefitwithout those  terms,  against 
the  intention  of  the  Iq^lature.  The  whole 
hardship  arises  from  the  peculiar  nature  of 
the  association  into  which  the  defendants 
have  entered.  Then  if  the  defendants  have 
foiled  to  make  out  that  they  have  a  cir- 
cuitous remedy,  is  there  any  abuse  of 
process  which  odls  upon  the  Court  to  take 
away  a  legal  right  7  The  plaintiff  is  pursuing 
a  strictly  legal  right ;  and  the  defendants 
do  not  shew  any  abuse  or  oppression.  Why 
then,  should  the  Court  interfere  in  a  case 
of  this  kind,  and  where  it  would  be  difficult. 
for  the  Court  to  give  the  defendants  any 
rale  wlucfa  would  not  give  rise  to  some  new 
question  of  law,  or  some  new  difficulty. 
The  Court  cannot,  therefore,  safely  do  it. 
If  there  is  hardship  in  the  present  state  of 
the  law,  application  must  be  made  to  the 
l^^alatnre  to  alter  it.  If  the  terms  offered 
^ve  the  plaintiff  the  same  rights  which  he 
now  has,  his  refusal  to  accept  those  terms 
might  shew  oppression ;  but  though  the 
terms  offered  are,  perhaps,  reasonably  fair, 
and  all  that  in  diis  case  the  defendants 
ooold  offer,  yet  they  are  not  such  as  the 


plaintiff  is  entitled  to,  and  this  rule  must, 
therefore,  be  discharged. 

CoLTMAK,  J. — The  grounds  for  this  ap- 
plication have  failed.  The  defendants  have 
not  shewn  that  they  have  another  and  more 
circuitous  remedy,  nor  have  they  shewn  any 
oppression  on  the  part  of  the  plaintiff.  The 
bringing  the  different  actions  is  not  an  op- 
pression, because  the  ease  against  each 
party  may  stand  on  very  different  grounds. 
If  ail  these  defendants  were  joined  in  on* 
action  the  plaintiff  might  be  nonstiited,  un- 
less he  proved  his  elaim  against  all.  It  is  to 
be  remuked,  also,  that  no  one  of  these 
parties  is  liable,  unless  he  is  standing  out 
against  a  demand  which  ought  to  be  paid. 

M  ADLB,  J. — I  think,  also,  this  rale  should 
be  discharged.  In  this  case  the  plaindff 
makes  a  demand,  for  which,  he  says,  eleven 
persons  are  li^le.  He  may  have  a  diffi- 
culty in  shewing  that  these  are  all  liable 
jointly,  and  he  has  a  right  against  each  sepa- 
rately, subject  to  the  defendants'  right  to 
plead  in  abatement,  which  the  defendants 
say,  and  probably  with  reason,  they  cannot 
in  this  case  exercise.  The  plaintiff,  there- 
fore, having  a  demand  against  eleven,  and 
knowing  that  he  may  fail  against  some  or 
more,  brings  his  action  against  each.  The 
justice  of  the  case  is,  that  he  should  get  a 
portion  of  his  demand  from  such  as  he  can 
make  liable.  He  cannot,  as  shewn  by  my 
Brothers,  join  them  all  with  safety.  The 
defendants  then  ask  the  Court  to  proceed 
summarily,  and  unconditionally,  to  stay 
proceedings.  There  was  some  attempt  mad* 
to  offer  conditions,  but  the  result  only 
shews  how  much  better  it  is  to  leave  parties 
to  their  ordinary  rights.  The  cases  cited 
for  the  defendants  have  only  a  very  remote 
bearing  on  the  present  question,  shewing 
that,  in  certain  cases,  the  Court  will  exercise 
an  equitable  jurisdiction  in  certain  oases, 
such  as,  for  instance,  in  requiring  particulars 
of  demand.  Such  generalities  can,  however, 
have  no  effect  upon  the  decision  of  this  case. 
The  plaintiffs  have,  therefore,  the  right  to 
do  what  they  are  doing,  and  could  not  fairly 
enforce  their  rights  by  any  other  proceeding, 
and  the  defendants  cannot  obtain  the  ad- 
vaxitage  they  seek  without  infringing  upon 
the  rights  of  the  plaintiffs. 

y.  WiLUAMS,  J.  concurred. 

Rul-e  ditcharged,  with  costs. 
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WMOHT  V.  BUBBOnOHKS  AMD 
OTHERS. 


Pleading — Assignee  of  a  Lease  —  82 
Hen,  8,  c.  34. —  Under  Lessee — Trespass 
— Ft  et  Amis — Colour — Departure. 

Trespass.  The  deelaration  aUeged  that 
the  defcHdants  ttith  force  a»d  arms  broke 
and  entered  a  dvelting-house,  and  seized 
and  took  divers  goods  tf  the  plaintiff.  The 
drfendants  pleaded  that  one  M.  being  seised 
in  fee  of  the  messuage  demited  it  to  L.  for 
twenty-one  years,  wAo  demised  it  to  defendant 
for  the  residue  of  the  twenty-one  years  less 
one  day ;  the  plea  then  gave  colour  to  the 
plaintiff  in  the  usiual  form :  "  under  colour 
qf  a  charter  of  demise  pretended  to  be  made 
to  him,  whereas  nothing  passed  by  it,"  and 
then  justified  for  the  entry  and  seizure. 
Replication,  that  before  L.  demised  the 
dweUing-house  to  the  defendant,  he  demised 
it  to  one  F,  for  three  years,  and  that  F. 
assigned  his  term  to  the  plaintiff,  who 
entered  into  the  dwelling-house  and  became 
possessed  of  it.  Rejoinder,  that  the  demise 
by  L.  to  F.  was  subject  to  a  condition  of  re- 
entry, reserved  to  L,  his  executors,  adminis- 
trators and  assigns,  in  case  the  premises 
shouldnot  be  kept  in  repair;  that  they  were 
not  kept  in  repair,  and  therefore  that  the 
defendant  entered: — Held,  upon  special 
demurrer,  first,  that  the  defendant,  being 
under-lessee  for  the  remainder  of  a  term, 
less  one  day,  was  an  assignee  within  the 
meaning  of  32  Hen.  8.  e.  34,  and  could  take 
advantage  of  the  covenants  entered  into  by 
the  tenant  with  the  under  lessor  ;  secondly, 
that  the  colour  given  in  the  plea  did  not 
shew  a  title  in  the  plaintiff,  notwitltstanding 
that  livery  of  seisin  is  rendered  unnecessary 
by  8^  9  Viet.  e.  106. «.  2 ;  thirdly,  that  a 
breach  of  the  peace  is  not  to  be  inferred  from 
the  averment  of  vi  et  annis ;  fourthly,  that 
the  rqoinder  was  not  a  departure  from  the 
plea. 

Trespass.  The  deelaration  stated,  that 
the  defendants  with  force  and  arms  broke 
and  entered  a  certain  dwelling-house  of 
the  plaintiff,  and  made  a  great  noise  and 
disturbance  therein,  and  broke  open  a  door, 
and  with  force  and  arms  seized  and  took 
divers  goods  and  chattels  of  the  plaintiff. 

Plea,  by  the  defendants  Burroughes  and 
Berkeley,  that  heretofore,  &c.  one  Morten, 


being  seised  in  fee  of  the  said  dwdliog- 
house,  by  a  certain  indenture  then  msde 
between  the  said  Morten  of  the  one  part 
and  Leader  of  the  other  part  ( profeit  of 
which  was  madeX  W.  Morten  did  dooiie 
unto  the  said  Leader  the  said  dwdliag- 
house,  to  hold  until  the  fall  end  and  term 
of  twenty-one  years  from  the  2Sth  of  Deeea- 
her  then  last,  by  virtue  whereof  the  nid 
Leader  then  entered  into  and  became  sad 
was  possessed  of  the  said  d«niaed  preadiei 
for  the  said  term ;  and  being  so  possessed, 
the  said  Leader,  afterwards  and  before,  &e. 
by  indenture  then  made  between  the  nid 
Leader  of  the  one  part,  and  the  deftndsnt 
Burroughes  of  the  other  part  (prafett  of 
which  was  made),  demised  the  said  demised 
premises  to  the  aforesaid  Burroughes,  to 
hold  the  same  for  and  during  all  tiit 
residue  of  the  said  term  so  to  him,  the  laid 
Leader,  granted  as  aforesaid,  wanting  «w 
day.  And  the  said  Burroughes  being  » 
possessed,  the  plaintiff,  claiming  title  to  die 
sud  dwelling-house  under  ctdonr  of  a  cer- 
tain charter  of  demise  {Hetended  to  be  msde 
ihereot  to  him  by  the  said  W.  Morten,  for 
the  term  of  his  natural  life,  before  the 
making  of  the  demise  by  the  said  Morten 
to  the  said  Leader  as  aforesaid,  whoeu 
nothing  of  or  in  the  said  dwelling-house, 
in  which,  &c.  ever  passed  by  virtne  of 
that  charter,  afterwards  and  before  any  of 
the  said  times  when,  &c.  and  dining  the 
continuance  of  the  aforesaid  several  terms, 
to  wit,  on  the  first  of  the  said  days  in  the 
declaration  mentioned,  entered  into  the  aid 
dwelling-house,  and  was  thereof  possessed. 
The  plea  then  justified  the  oitry  by  Boi^ 
roughes,  as  in  his  own  right,  and  by 
Berkeley,  as  his  servant,  as  being  the  dwell- 
ing-house of  the  said  Burroughes,  and  the 
removal  of  the  goods  because  they  encum- 
bered the  premises. 

Replication— That  before  the  said  tines 
when,  &c.,  and  before  the  making  of  the 
said  indenture  between  the  said  Leader 
and  the  defendant  Burroughes,  as  in  the 
said  fourth  plea  mentioned,  and  whSe  the 
said  Leader  was  possessed  of  the  said  term, 
as  in  that  plea  mentioned,  to  wit,  on  ttc, 
the  said  Leader,  being  possessed  as  afoie- 
said,  demised  the  said  dwelling-house  to 
one  H.  Finnis  from  tbenoeforUi  for  a  cer- 
tain term,  to  wit,  for  the  term  of  three  yean 
then  next  following,  by  virtue  whereof  the 
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and  Finnis  entered  into  and  upon  the  said 
dwelling-house  in  which,  &c.,  and  was 
tfaeieof  poaaefleed  fi>r  the  last-mentioned 
tenn;  and  the  said  Finnis,  being  so  pos- 
sessed thereof  as  aforesaid,  and  dsiing  the 
eontiaaance  of  the  said  last-mentioned  term, 
and  before  the  said  times  when,  &c.,  to 
wit,  ftc,  by  a  certain  assignment  in  writing, 
■igned  by  the  said  Finnis,  bargained,  sold, 
Msigned,  transferred,  and  set  over  onto  the 
pbiatiff  the  said  last-mentioned  term,  and 
sU  li^t,  title,  and  interest  of  the  said 
Vhaua  therein  then  to  come  and  unexpired, 
bj  virtoe  of  wfaidi  said  assignment  the 
^aintiff  afterwards,  to  wit,  on  Uie  day  and 
year  last  aforesaid,  entered  into  the  said 
dweUing-honse  and  became  and  was  pos- 
sessed thereof,  and  coBtinned  so  thereof 
possessed  from  thence  until  the  defendant* 
Borroogbes  and  Berkeley  afterwards,  and 
daring  Uie  continuanee  of  the  said  «wign- 
■ent,  to  wit,  at  the  sud  times  when,  &c.,  of 
tteb  own  wrong,  broke  and  entered,  ftc. 

Rejoinder — That  the  demise  in  the  said 
replieation  mentioned  was  made  by  the 
ssid  LeadCT  and  accepted  by  die  said  Finnis 
open  certain  terms  and  agreements,  and 
snbject  to  certain  conditions,  that  is  to  say, 
upon  the  terms  uid  conditions  (amongst 
others),  that  the  said  Finnis,  his  executors, 
administrators,  and  assigns,  did  and  should, 
and  the  said  H.  Finnis  should  and  would 
dnring  the  said  term  keep  the  said  premises 
ia  tenan table  repair;  and  that  if  the  said 
Finnis,  his  executors  and  administrators 
and  asrigns,  should  not  properly  keep  and 
perform  the  said  agreement,  it  should  be 
kwftil  for  tlie  said  Leader,  his  executors, 
administrators,  or  assigns  to  re-enter  into 
the  said  demised  premises,  and  to  reposseM 
and  re-enjoy  the  same  as  in  his  or  their  first 
snd  formisr  estate.  And  that  the  said 
Leader  (1)  did  not,  nor  would,  nor  did  nor 
would  the  plaintifip,  nor  did  nor  would  any 
other  person  keep  the  said  premises  in 
tanantable  repair  dnring  the  said  term ;  but, 
00  die  contrary  thereof  the  said  Leader, 
after  the  making  of  the  said  indenture  ia 
Ae  defendants'  saM  fourth  plea  lastly 
mentioned,  and  before  the  making  of  the 
assignment  in  the   said  replication  men- 

(1)  TUs  was  a  misuke,  and  aboold  hare  bean 
Fiaaii:  Iwt*  bad  be«n  obtained  to  sinend  th« 
•nor,  but  tbere  iru  som*  doubt  wbetber  it  bad 


tioned ;  and  the  plaintiff,  after  the  making  of 
the  said  assignment,  wrongfully  suffered  and 
permitted  the  same  premises  to  be,  and  Uie 
same  were,  at  the  time  of  making  the  said 
indenture,  and  from  thence  continually 
until  and  at  the  said  times  when,  &c., 
ruinous,  prostrate,  in  great  decay,  and  in 
bad  and  untenantable  condition,  for  want 
of  needful  and  necessary  reparations,  con- 
trary to  the  form  and  effect,  true  intent 
and  meuiing  of  the  said  agreement,  where- 
fore the  defendants  entered  as  in  the  said 
plea  is  alleged,  for  breach  of  the  said  con- 
dition, and  in  order  that  the  said  Bur- 
ronghes  might  re-possess  and  enjoy  the 
same  premises.     Verification. 

Special  demurrer,  on  the  ground,  that  it 
appeared  by  the  plea  that  the  said  Bur- 
roughes  was  not  an  assignee  of  Leader, 
bat  im  under-lessee;  and  that  the  agree- 
ment set  forth  in  the  rejoinder  gave  autho- 
rity to  enter  to  Leader  only,  his  executors, 
administrators,  and  assigns,  and  on  the 
other  grounds  mentioned  in  the  argu- 
ment. 

Pearion,  in  support  of  the  demurrer.^ 
The  main  question  is,  whether  an  und«>- 
lessee  is  a  grantee  or  assignee  within  the 
meaning  of  32  Hen.  8.  c.  84,  and  able 
therefore  to  take  advantage  of  breaches 
committed  by  the  tenant  in  possession.  In 
order  to  take  advantage  of  covenants  the 
grantee  must  be  in  of  exactly  the  same 
estate  as  the  grantor — JVhitUm  v.  Ptaeoek 
(2) ;  but  in  the  present  case,  the  defendant 
Burroughes  was  in  of  an  estate  less  by  one 
day  than  the  grantor  Leader,  and  was 
therefore  an  under-lessee  only,  and  not  an 
assignee.  It  has  been  held,  that  a  land- 
lord cannot  maintain  an  action  of  covenant 
against  an  under-lessee — Holford  v.  Hatch 
(8);  and  see  also  Brewer  v.  HiU  (4), 
and  Chaworth  v.  PhUUpe  (5)  ;  and  in 
Co.  Liu.  215,  a,  s.  5,  it  is  said,  that 
'f  a  grantee  of  part  of  the  reversion  shall 
not  take  advantage  of  the  condition; 
as  if  the  lease  be  of  three  acres,  reserving 
a  rent  upon  condition,  and  the  reversion 
is  granted  of  two  acres,  the  rent  shall  be 

(2)  2  Bing.  N.C.  411 ;  8.0.  <  Uw  J.  Rep.  (h.s.) 
C.P.  124. 

(3)  Ooa(l.  183. 

(4)  2  Anatr.  413. 

(5)  Moon,  876. 
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spportioiied  by  the  act  of  the  parties;  but 
the  condition  is  destroyed,  for  that  it  is 
entire  and  against  common  right," 

[Maule,  J.  referred  to  Isherwood  v. 
Oldknow  (6).] 

Secondly,  colour  is  given  to  the  plaintiff 
in  the  usual  form,  alleging  a  charter  of 
demise  without  livery  of  seisin,  and  which 
therefore  was  formerly  void ;  but  now,  by 
8  &  9  Vict.  c.  106.  88.  2.  &  3.  livery  of 
seisin  is  no.longer  necessary,  and  the  defen- 
dants therefore  by  dieir  plea  shew  a  good 
title  in  the  plaintiiSr. 

[Maul£,  J. — The  plea  states  in  exprcM 
terms,  that  it  was  "under  colour  of  a 
charter  of  demise  pretended  to  be  made, 
whereas  nothing  ever  passed  by  virtue  of 
it."] 

Thirdly,  even  if  the  landlord  may  enter, 
he  cannot  enter  forcibly,  and  there  is  an 
allegation  here  of  vi  et  armts — Newton  v. 
HarlandO). 

[CoLTM AN,  J. — ^A  mere  allegation  of  m 
«(  ami*  does  not  imply  a  forcible  entry— 
Harvey  v.  Brydges  (8).] 

[WiLDB,  C.J. — Taunton  v.  Cottar  (9) 
shews  that  the  landlord  may  enter  peace- 
lOdy.] 

Fourthly,  the  rejoinder  is  a  departure  from 
the  plea.  In  the  plea  the  defendant  claims 
title  by  virtue  of  a  lease  for  twenty-one 
years ;  by  the  rejoinder,  by  virtue  of  a  cove- 
nant broken. 

[Wilde,  C.J. — They  are  perfectly  con- 
•istent.] 

DowUng,  Serj.,  contnk.— A  lease  for  a 
longer  penod  than  a  previous  lease,  formerly 
acted  as  a  grant  of  the  reversion,  and  drew 
after  it  the  rents  and  services  of  the  first 
lessee  if  he  consented  to  attorn — Bae.  Ahr. 
tit.  '  Leases,'  (N),  Smith  v.  iS'<apfeton(10). 
And  now,  by  the  statute  of  Anne,  attorn- 
ment is  not  necessary.  And  it  operates  as  a 
good  grant  of  the  reversion  during  the  con- 
tinuance of  the  shorter  lease— ^oteer  v. 
rA«rp«(ll).  FHoh  V.  r«»yAaii(12),  Co. 
Ua,  115,  a. 

(S)  S  HsB.  &  S€lw.  882. 

(7)  1  Msn.  tt  Gr.  944. 

(8)  14  Mm.  &  Wels.  437:  «•  c  14  Uw  J.  Rap. 
<M.s.)  Ezefa.  272. 

(9)  7  Tenn  Rep.  431. 

(10)  Plowd.  426.a. 

(11)  Cro.Elu.lS2. 

(12)  Hoj,  153. 


[Mauu,  J.  r^bned  to  lHaturet  v.  Wt$t- 
wood  (13).] 

Pearecm  was  heard,  in  reply. 

WiLDB,   C.J. — The  prindpal  questioa 
seems  to  be,  whether  tlie  d^eadnt  wit 
assignee  of  the  reversion  expectant  apoo 
the  determination  of  the  plaintiff's  kue; 
and,  upon  the  antfaority  ot  aevwal  esses, 
it  appears  that  he  was  an  assignee  within 
the  meaning  of  32  Hen.  8.  c.  S4.    The 
owner  of  the  fee  had  demised  to  Leadci 
for  twenty-one  yean,  and  Leader  to  Finait 
for  three  years,  and  Finnis  had  assigned  to 
the  defendant.     Leader   having   so  dont, 
demised  the  residue  of  the  term  of  twenty- 
one  years,  wanting  one  day,  to  Burroogfaes, 
one  of  the  defendants,  who  thereby  beome 
entitled  to  the  whole  of  the  reversion  of  tte 
twenty-one  years'  lease,  except  one  dsy. 
That  demise  by  Leader  to  Burronghes  urn 
a  suflBcient   asagnment  of  the  revomm 
within  the  meaning  of  82  Hen.  8.  c  34. 
Several  cases  shew  that  the  assignee  of 
part  of  a  revernon  cannot  talce  advantag* 
of  covenants  brokm ;  bat  most  of  those 
cases  apply  to  an  assignment  of  a  revenioB 
of  part  <k  the  property,  and  not  to  sa 
assignment  of  put  of  die  reversion.     It 
seems  to  me,   therefore,   that    upon  this 
ground  the  demurrer  fails.     There  is  abo 
sufSdent  privity  of  contract  to  bring  tkk 
within  32  Hen.  8.  c  34.     Next,  it  b  said, 
that  the  defendant  had  no  right  to  enter 
forcibly  even  if  he  was  entitled  to  the  po»- 
session,  and  that  the  allegatiea  of  pi  et 
arm**  shews  a  fonable  entry ;  but  those 
words,  used  as  they  are  in  this  deelaralieB, 
have  not  the  meaning  sought  to  be  given  to 
them ;  and  according  to  Tamiiem  v.  Cottar, 
which    has  been    followed    invariably  im 
subsequent  cases,  a  landlord  may  enter 
when  a  lease  is  determined,  subject  to  his 
liability  for  excess.  The  objection  of  the  de- 
parture from  the  plea  in  the  rejoinder  wholly 
fiuls,  as  the  rejoinder  is  in  maintenaarri  of 
die  plea.     I  think  also  the  breach  of  the 
eondidon  is   snffioiendy  alleged,  even  if 
read  without  tiie  amendment.     It  idleges 
that  Leader  did  not,  nor  would,  nor  did 
nor  would  the  [daiatiiBf,  nor  did  nor  wonld 
any  other  person  keep  the  premises  in  re- 
pair ;  and  die  plaintiff,  after  die  assignment, 

(18)  Cro.  Elia.  <9»,  617. 
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vnmgiiilly  pennitted  the  premises  to  be 
out  of  repair :  if  so,  it  amounts  to  a  forfei- 
ture of  the  conditon,  and  there  must  there- 
fore he  judgment  for  the  defendants. 

CoLTMAN,  J. — The  doctrine  in  Co.  Lilt, 
215,  a,  a.  4.  has  never  been  departed  irom; 
it  states,  "  that  where  the  statute  speaks  of 
grantees  and  assignees  of  the  reversion,  an 
assignee  of  part  of  the  estate  of  reversion 
may  take  advantage  of  the  condition." 

Maule,  J.— The  main  point  is  decided 
in  Mature*  v.  Weitwood,  Chaworth  v.  Phil- 
lipt,  and  Co.  Lilt.  215,  a;  and  without 
those  adthorities  the  words  of  the  statute 
Hen.  8,  and  the  intention  of  it,  are  quite 
dear  and  unambiguous  in  themselves,  and 
shew  that  it  was  intended  that  the  remedy 
should  subsist  in  the  reversioner.  If  there 
had  been  no  case  on  the  subject,  therefore, 
there  would  have  been  no  doubt;  but  there 
being  in  addition  a  long  train  of  authorities, 
the  ease  is  too  pkun  for  argument 

Judfment  for  the  defendantt. 


.} 


MOBTON  9.    THE  TOWN   CLERK 
OP  SALISBURY. 


1846. 

Nov.  16 

Parliameut — Practice — Notice  of  Inten- 
tion to  prosecute  Appeal — Statute,  6^7 
Viet.  e.  18.  ».  64. 

The  first  day  appointed  for  hearing  regis- 
tration  appeals  was  the  Mth  of  November ; 
the  appeUcnt  served  the  notice  of  his  intention 
to  prosecute  his  appeal  on  the  Qnd  of  No- 
vember : — Held,  that  the  respondent  not  ap- 
pearing, the  Court  could  not,  on  the  I6th  of 
Novetnber,  ithen  it  was  called  on,  hear  the 
appeal;  and  in  the  thence  of  any  proof  that 
the  appellant  had  not  had  reasonable  time 
to  give  such  notice,  the  Court  could  not 
postpone  the  hearing. 

In  this  appeal  against  the  deeision  of  the 
revising  barrister  for  the  connty  of  Hants, 
the  respondent  did  not  appear.  On  the 
behalf  of  the  appellant  an  affidavit  was  pro- 
duced, stating  that  a  notice  of  his  intention 
to  prosecute  the  appeal,  was  served  on  the 
respondent  on  the  2nd  day  of  November. 
The  first  day  fixed  for  hearing  the  appeals 
in  the  term  was  the  1 2th  of  November,  and 
the  case  had  been  signed  by  the  barrister 
<m  the  25th  of  October.  The  Court  ob- 
jected to  hear  the  appeal,  on  the  ground 
l(BwSaaus,XVI.-C.P. 


that  ten  clear  days'  notice,  which  had  been 
decided  to  be  necessary,  had  not  been  given. 

Kinglake,  Serj.,  for  the  appellant.^It 
was  impossible  for  the  appellant  to  give  ten 
clear  days'  notice  before  the  first  day  fixed 
for  hearing  the  appeals  after  entering  his 
appeal,  which  it  evidently  was  the  intention 
of  the  legislature  he  should  do.  The  con- 
stant practice  has  been  in  these  appeals, 
first  to  enter  the  appeal,  and  then  to  give 
the  notice  in  compliance  with  that  evident 
intention.  Then,  in  the  present  case  at 
least,  more  than  ten  clear  days  have  elapsed 
between  the  time  when  the  appeal  is  heard 
or  called  on,  and  the  time  of  Uie  service  of 
the  notice  which  will  sufiice.  It  would  be 
absurd  to  require  the  party  to  serve  his 
notice  before  entering  the  appeal,  for  then 
the  party  might  as  well  have  given  it  at 
the  time  when  he  made  the  appeal,  from 
which  it  was  evidently  intended  to  be  kept 
wholly  distinct.  But  at  all  events  the  whole 
difficulty  has  arisen  irom  the  Court  fixing  the 
first  day  for  hearing  these  appeals  so  early  as 
not  to  permit  time  for  the  service  of  the  no- 
tice after  the  entering  of  them,  and  therefore 
it  has  power  to  postpone  the  hearing  under 
the  concluding  clause.  It  is  not  a  question 
of  jurisdiction,  but  of  mere  discretion,  under 
that ;  and  the  case  falls  within  the  principle 
of  the  case  of  Newton  v.  the  Overseers  of 
Mobberleg {I),  where  that  portion  of  the 
enactment  was  acted  upon.  There,  though 
ample  time  had  been  given  to  the  appellant 
to  deliver  his  notice,  yet,  the  respondent 
having  waived  the  service  of  it,  the  Court, 
under  this  section,  postponed  the  bearing  of 
the  case. 

[Maule,  J. — The  Court  there  thought 
that  a  reasonable  time  had  not  elapsed  for 
the  giving  of  the  notice — that  the  time  for 
giving  it  had  been  rendered  unreasonable 
by  the  conduct  of  the  party.] 

No  fraud  was  suggested  in  the  conduct  of 
the  respondent ;  and,  at  all  events,  this  is 
a  stronger  case,  for  there  the  party  must 
be  presumed  to  have  known  the  law  during 
the  whole  time ;  but  here  the  party  could 
not  foresee  that  the  Court  would  fix  a  day 
for  the  hearing  of  the  appeals  which  would 
render  his  notice  nugatory.  If  the  time  for 
giving  the  notice  was  rendered  unreasonable 
by  the  act  of  the  party  in  that  case,  ^  for- 

(1)  If  Law  J.  Rep.  (ic.s.)  C.P.  164 
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tiori  has  it  been  rendered  unreasonable  by 
the  act  of  the  Court  in  this. 

Wu.DE,  C.J. — I  should  have  been  very 
glad  to  have  found  a  ground  on  which  I 
could  postpone  this  case,  so  as  to  adroit  of 
ten  days'  notice  being  given  ;  but  I  can  find 
none.  It  is  singular  that  in  one  part  of  the 
act  the  length  of  period  at  which  notice 
should  be  given  is  not  mentioned ;  but  this 
seems  to  contemplate  the  case  in  which  it 
is  apparently  assumed  that  the  respondent 
will  appear ;  and  then,  in  the  subsequent 
part,  the  provision  is  contained  for  the  case 
in  which  the  respondent  does  not  appear. 
The  latter  requires  ten  clear  days'  notice, 
and  only  authorizes  us  to  postpone  the 
hearing,  where  a  reasonable  time  has  not 
elapsed  for  giving  such  notice.  The  ques- 
tion then  is,  whether  the  appellant  has  in  this 
case  had  reasonable  time  to  give  that  notice 
since  the  decision  of  the  revising  barrister, 
which  is  the  only  matter  referred  to  in  the 
act.  The  case  cited  does  not  seem  to  me  to 
support  the  argument,  for  there  the  Court 
came  to  the  conclusion  that  the  time  afiforded 
had  ceased  to  be  reasonable,  in  consequence 
of  the  act  of  the  respondent.  But  no  such 
fact,  nor  indeed  any  other  excuse,  is  pre- 
sented on  the  a£Sdavit  before  us,  and  I  cannot 
refer  to  anything  in  it  which  would  justify 
the  Court  in  postponing  the  hearing  under 
the  section.  Ample  time,  it  admits,  has 
elapsed  since  the  decision  to  give  the  notice  ; 
and  no  circumstance  is  alleged  to  bring  the 
case,  in  my  opinion,  within  the  proviso. 

CoLTMAN,  J. — The  act  requires  ten  days' 
notice,  at  least,  to  be  given ;  and  this  has 
been  judicially  construed  to  mean  ten  clear 
days'  notice.  That  has  not  been  given  in 
the  present  case,  as  it  is  admitted ;  and  as 
there  was  abundant  time  for  the  appellant  to 
give  that  notice,  I  do  not  think  he  can  avail 
himself  of  the  proviso. 

MADI.E,  J. — In  this  case  the  notice  was 
given  on  the  2nd,  the  day  of  hearing  being 
the  12th.  Now,  the  act  requires  that  notice 
of  the  appellant's  intention  to  prosecute  the 
appeal  shall  be  given  to  the  respondent  ten 
days,  at  least,  before  the  day  appointed  for 
the  hearing.  Under  that  expression  it  has 
been  decided  that  ten  periods  of  twenty- 
four  hours  each  must  elapse  between  the 
giving  of  the  notice  and  die  hearing;  it  is 
manifest,  therefore,  that  the  present  notice  is 


defective  in  that  respect ;  and  bong  iatat- 
ficient,  I  do  not  tee  that  we  can  aid  die 
appellant. 

y.  WiLUAMs,  J.  concurred. 

Appeal  Mrmck  oat. 


} 


PRING  V.  ESTCODBT. 


1846. 

Nov.  6. 

Parliament  —  Statute  6^7  yiet.  e.l8. 
t.  44 — Signature  of  Revising  Barritter— 
Entering  Appeal. 

The  case  submitted  to  the  Court  ttmieriit 
statute  6^7  Viet.  e.  18.  s.  44,  should  be 
eigned,  on  the  back  thereof,  by  the  reoimg 
barritter,  even  though  it  be  a  eoHtolidaied 
appeal,  and  the  Comrt  cannot  otherwise  re- 
ceive it.  But  held,  that  liberty  might  be  gin* 
to  enter  the  appeal  nunc  pro  tunc,  time  beiig 
given  to  procure  such  signature,  where  U  had 
been  omitted  by  the  barrister,  aad  he  ue» 
absent  from  town,  no  laehe*  being  imputable 
to  the  appellant ;  and  the  right  of  the  respot' 
dent  to  object  thereto  on  the  hearing  bmj 
reserved. 

This  was  a  consolidated  appeal.  The 
case  was  contained  in  two  sheets  of  paper, 
both  of  which  had  been  signed  by  the  re- 
vising barrister,  but  the  indorsement  bad 
not  been  signed ;  and,  in  consequence  of 
the  absence  of  this  signature,  the  Master 
had  refused  to  receive  it.  The  reviung 
barrister  was  absent  from  town,  and  some 
time  would  elapse  before  his  signature  could 
be  obtained. 

Arnold  now  moved  to  enter  the  i^petl. 
— He  contended,  that  the  signature  on 
the  back  of  the  case  was  not  essential, 
and  that  the  statute  in  this  respect  was 
only  directory,  and  at  all  events  it  was 
not  required  by  the  44th  section  of  6  &  7 
Vict,  c,  18,  wluch  applies  to  consolidated 
appeals,  inasmuch  as  the  wording  of  it  was 
different  from  the  42nd  section;  and  I)k 
reason  for  this  might  be,  that  in  cases  of 
consolidated  appeals,  where  the  number  of 
appellants  might  amount  to  300,  it  would 
be  impossible  to  introduce  the  wh(de  of  the 
names  on  the  back  of  the  case. 

[Maule,  J. — The  words  aie,  "that  he 
shfdl  sign  the  same  in  manner  hereinbefoK 
mentioned ;"  that  comprises  everything  men- 
tioned in  the  preceding  clause.] 
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Wilde,  C.J. — It  appears  to  us,  that  due 
diligence  has  been  used  to  enter  the  appeal, 
and  that  no  fault  is  imputable  to  the  appel- 
laot.  Levae  may,  therefore,  be  given  to 
enter  the  appeal  ttnnc  pro  tunc  upon  the 
aignatore  to  the  indorsement  being  obtained. 

ChanneU,  Serj.  suggested  that  the  right 
sbonld  be  leserred  to  the  respondent  to  ob- 
ject to  this  on  the  hearing  ;  and  thereupon 
the  Court  granted  leave  to  enter  the  appeal, 
aach  ri^t  being  reserved. 

The  signature  of  the  barrister  having 
been  obtioned,  and  the  appeal  entered, 

Arnold,  subsequently,  on  the  first  day  of 
the  hearing  of  the  appeals,  applied  for  leave 
to  deliver  the  paper  books  to  the  Judges, 
on  the  ground  that  the  appellant  had  been 
prevented  from  doing  this  by  the  delay  in 
procuring  the  signature,  which  application 
was  granted. 


1846         CWIBROW  V.    PIMROW'S   ATMO- 

Nov    23      i     *P'**'"C  EAILWAT  AND  CANAL 

*    (.    PHOPUL8ION  COMPANY. 

Writ— Practice— Statute  7^8  Viet, 
e.  1 10. — Joint-stock  Company. 

A  writ  of  twamota  deieribed  the  defen- 
dants as  "  Pilbrow's  Atmospheric  Railway 
and  Ctmal  Propulsion  Company,  now  or  late 
earryimy  on  business  in  King  IViUiam  Street, 
in  the  city  of  London."  The  company  had 
heen  completely  registered  pursuant  to  the 
statute  7^8  Viet.  c.  110,  and  No.  6,  King 
WiButm  Street,  London,  was  registered  as 
their  place  of  business.  They  afterward* 
discharged  their  secretary  and  clerks,  and 
gave  up  their  place  of  business,  but  no  other 
place  of  business  was  taken  or  registered  by 
them,  and  there  were  no  means  of  sertting 
the  writ  but  upon  a  director : — Held,  that  the 
description  of  the  residence  of  the  defendant 
was  uncertain  and  insufficient  under  the 
statute  2  WiU.  4.  e.  89,  and  also  that  the 
service  of  the  writ  upon  a  director,  in  the 
county  of  Middlesex,  was  bad,  and  that  the 
person  ois  whom  it  was  served  might  avail 
hkiuelf  of  these  grounds  for  setting  it  and  the 
Mrwee  of  it  aside. 

This  company  had  obtained  a  certificate 
of  complete  registration  on  the  31  st  of  May 
I84S,  UBder  the  statute  7  &  8  Vict.  o.  1 10, 


and  returned  and  registered  as  their  place 
of  business  under  the  statute,  No.  6,  King 
William  Street,  in  the  city  of  London.  On 
the  11th  of  June  following,  the  company, 
under  their  common  seal,  entered  into  a 
contract  with  the  plaintiff  for  the  use  of 
certain  patents,  which  he  had  obtained,  and 
thereby  engaged  to  pay  him  a  large  sum. 
The  deed  of  settlement  having  been  exe- 
cuted in  respect  of  only  a  small  number  of 
shares  in  the  capital,  the  business  was 
abandoned  by  the  directors,  and  the  office 
in  King  William  Street  given  up,  and  its 
secretary  and  clerks  discharged.  Mr.  J. 
F.  Lambert  had  acted  throughout  as  one  of 
the  directors,  and  was  one  of  the  directors 
who  caused  the  common  seal  to  be  affixed 
to  the  plaintiff's  contract.  Under  these 
circumstances,  the  plaintifi  being  anxious  to 
procure  payment  of  the  stipulated  sum,  on 
'the  25th  of  August  last  issued  a  writ,  di- 
rected to  "  Pilbrow's  Atmospheric  Railway 
and  Canal  Propulsion  Company,  now  or 
late  carrying  on  business  in  King  William 
Street,  in  the  city  of  London."  Application 
was  made  at  this  place  by  the  plaintiff's 
attorney,  who  was  informed  that  the  offices 
were  given  up  by  the  company,  and  he  was 
referred  to  Messrs.  White  &  Borrett,  the 
solicitors  of  the  company.  The  writ  was 
accordingly  sent  to  them  to  accept  service 
on  the  25th  of  August,  but  they  returned  it 
on  the  3rd  of  September,  with  aletter,declin- 
ing  then  to  accept  service,  but  stating  that 
some  negotiations  were  pending  for  the  set- 
tlement of  claims  on  the  company,  and  that 
they  also  wished  to  consult  their  counsel, 
who  was  absent  from  town,  before  they 
accepted  service.  The  plaintiff's  attorney 
therefore  waited  till  the  24th  of  October, 
when  he  made  a  fresh  application  to  Messrs. 
White  &  Borrett,  who,  on  the  6th  of 
November,  replied  that  they  were  advised 
to  refuse  to  accept  service.  Messrs.  White 
&  Borrett,  by  the  terms  of  the  deed  of 
settlement,  were  appointed  to  transact  and 
conduct  all  the  proceedings  in  the  courts 
of  law  for  the  company.  The  company 
had  never  been  dissolved  under  the  terms 
of  the  deed.  All  the  duectors,  save  Mr. 
Lambert  and  two  other  persons,  were 
absent  firom  England.  Under  these  cir- 
cumstances, no  other  means  existing  for 
serving  the  writ,  it  was  served  on  Mr.  Lam- 
bert,  at  his  residence,  New  Lodge,  near 
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Bamet,  in  the  county  of  Middlesex,  which 
was  stated  to  be  more  than  200  yards  from 
the  boundary  of  the  city  of  London.  A 
rule  nisi  had  thereupon  been  obtained  to 
set  aside  the  writ  and  copy,  and  the  service 
thereof,  or  some  or  one  of  them,  with  costs ; 
against  which, 

Talfourd,  Serj,  now  shewed  cause. — The 
objection  made  to  the  writ  is,  Uiat  it  is 
directed  to  the  company,  now  or  late  carrying 
on  business  in  King  William  Street,  in  the 
city  of  London ;  but  that  is  not  erroneous 
under  the  circumstances,  for  this  is  not  like 
the  case  of  a  writ  against  an  individual  who 
must  be  somewhere ;  it  is  impossible  to  pre- 
dicate that  the  corporation  exists  anywhere, 
or  has  any  residence  but  such  as  is  given 
here.  The  object  of  the  statute  was  to  iden- 
tify the  person  or  party  intended,  and  that 
is  best  done  in  the  mode  adopted.  Thus, 
in  Hill  ▼.  Hardy  {\),  it  was  held  sufficient, 
in  a  writ  of  capiat,  to  describe  the  defendant 
as  of  the  Hon.  East  India  Company's  ship 
Kelly  Cattle,  and  now  roost  likely  to  be 
found  at  the  East  India  House.  The  sta- 
tute does  not  also  require  the  precise  and 
actual,  but  the  supposed  residence  of  the 
defendant,  and  that  is  given  in  this  writ. 
It  would  be  impossible  to  give  any  better 
description. 

[Maule,  J. — In  the  case  of  an  indivi- 
dual wandering  abroad,  you  may  insert  his 
last  known  place  of  residence  in  this  coun- 
try. Here  you  have  no  more  difficulty; 
the  statute  directs  the  company  to  register 
their  place  of  business,  and  you  may  de- 
scribe them  as  of  that  place  till  they  change 
it  on  the  register.] 

[Wilde,  C.J. — The  legislature  directs 
them  to  point  out  a  place  as  the  place  at 
which  they  may  be  addressed;  and  they 
have  done  that,  and  may  be  so  described 
till  they  register  some  other.] 

How  can  the  company  be  damnified  by 
this  description?  They  therefore  can  have 
no  cause  to  complain.  But  supposing  they 
could  do  so,  this  is  an  application  on  the 
part  of  Mr.  Lambert:  and  be,  individually, 
cannot  raise  the  objection.  Then  with 
respect  to  the  service,  the  only  mode  in 
which  it  could  be  served  has  been  adopted, 
and  the  necessity  of  the  case  gives  rise 
to  the  exception  from  the  general  rule. 
The  statute  7  &  8  Vict.  c.  110,  by  s.  25. 
(t)  4  Doogl.  163. 


provides,  that  the  company  shall  be  sued 
as  a  corporation  by  their  registered  name. 
It  is,  however,  silent  as  to  the  mode  ia 
which  process  against  the  company  is  to  be 
served,  though  the  statute  immediately- 
following  it,  which  provides  for  the  winding 
up  of  the  affairs  of  bankrupt  companies, 
c.  Ill,  prescribes  a  mode  of  service  in 
cases  falling  within  its  operation.  What 
other  course  can  be  adopted  than  the  one 
here  pursued  ?  It  never  could  be  the  inten- 
tion of  the  legislature  to  incorporate  a  body, 
and  by  means  of  that  very  incorporation, 
though  it  declares  every  member  to  be 
individually  responsible,  to  defeat  all  means 
of  obtaining  judgment  against  them. 

[Madle,  J. — How  do  yon  render  the 
service  of  the  writ  in  the  county  of  Mid- 
dlesex good,  die  persons  to  whom  it  ia 
directed  being  described  as  of  the  city  of 
London  ?  The  Uniformity  of  Process  Act 
directs  that  the  writ  shall  be  served  in  the 
county  of  which  the  defendant  is  described.] 

The  meaning  of  the  statute  cannot  be 
that  a  writ  like  this  should  be  so  served, 
for  it  may  be  that  the  registered  place  may 
be  in  one  county,  and  that  description  must 
be  adopted,  and  not  a  single  person  belong- 
ing to  or  in  any  way  connected  with  it  is  to 
be  found  there,  the  whole  of  the  members 
being  resident  in  other  places. 

[Wilde,  C.J. — You  should  go  to  the 
place,  and  if  there  is  no  one  there  on  whom 
you  could  serve  the  writ,  you  might  obtain 
a  distringa».'\ 

It  would  be  impossible  to  make  the  usual 
affidavit,  that  the  company  was  keeping 
out  of  the  way  to  avoid  process :  in  a  case 
like  this,  they  have  no  office  because  they 
have  no  business. 

[CoLTMAN,  J.— I  do  not  see  anything 
inconsistent  in  the  statute  with  your  adopt- 
ing the  course  of  applying  for  a  dittringtu. 
All  that  the  statute  requires  you  to  shew  is, 
that  the  company  cannot  be  compelled  to 
appear  without  some  more  efficacious  pro- 
cess.] 

The  words  of  that  provision  are  appli- 
cable to  individuals;  and  it  would  be  ex- 
tremely difficult  to  make  them  operate 
against  a  corporation.  It  does  not  even 
apply  to  a  case  in  which  the  person  or 
body  against  whom  it  is  directed  cannot 
be  served,  which  is  the  real  difficulty  in 
this  case.     It  contemplates  the  case  where 
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a  known  mode  of  serrice  exists,  bat  the 
individual  avoids  it.  The  case  of  Evans  y. 
the  Dublin  and  Drogheda  Railway  Compantf 
(2)  will,  no  doubt,  be  cited  in  support  of  the 
rnle ;  but  that  is  widely  different  from  the 
present.  There,  a  mode  of  service  was 
specially  pointed  out ;  and,  independently  of 
that  objection,  it  was  an  attempt  to  sue  in 
England  under  a  statute  which  only  autho- 
rised a  suit  against  the  company  in  Ireland. 
Chatmell,  Serj.  {BoviU  with  him),  in 
support  of  the  rule. — In  the  first  place,  the 
writ  is  informal  in  describing  the  company 
as  now  or  late  carrying  on  business  in  King 
William  Street, — which  is  an  ambiguous 
description.  It  ought  to  have  described  the 
company  positively,  and  not  in  the  alternat- 
ive, which  renders  it  quite  uncertain.  The 
proper  course  for  a  person,  who  does  not 
know  the  residence  of  a  defendant,  is  to  give 
the  one  last  known,  as  was  done,  and  held 
sufficient,  in  Norman  v.  Winter  (3),  where 
the  address,  which  the  defendant  had  left 
some  time  before  the  action,  but  was 
stated  in  a  promissory  note,  on  which  the 
action  was  brought,  was  held  sufficient. 
The  writ  therefore  does  not  comply 
with  the  statute.  Mr.  Lambert  too  is  not 
precluded  from  insisting  on  this  objection, 
as  he  is  the  person  up«n  whom  it  was,  in 
fact,  served;  and  that  gives  him  a  sufii- 
eient  interest  in  the  matter  to  avail  himself 
of  any  defect.  This  is  the  rule  laid  down 
in  Stef>en»on  v.  Thome  (4),  where  it  was  de- 
cided, that  it  was  not  necessary  for  the  party 
^l]ring  to  set  aside  a  writ,  for  an  omission 
of  the  name  of  the  court,  to  shew  by  the 
affidavit  on  which  the  motion  was  made  to 
set  it  aside,  that  he  was  the  defendant.  But, 
at  all  events,  this  objection  does  not  apply 
to  the  service,  and  Mr.  Lambert  has  a  clear 
right  to  set  that  aside.  Now,- with  respect 
to  that,  two  objecdons  arise :  the  first  is,  that 
a  service  on  Mr.  Lambert,  who  is  only  an 
iadividual,  is  not  the  proper  mode  of  serving 
a  writ  against  a  corporation  of  which  he 
happens  to  be  a  member.  The  second  is, 
that  this  writ  was  served  in  Middlesex,  being 
issued  into  London.  According  to  all  the 
anthorities,  and  there  are  many  of  them, 

(S)  14  Mee.  ft  WeU.  142 ;  (.  o.  14  Uw  J.  Rep. 
(>.>.)  Ezeb.  245. 

(i)  S  Biiw.N.C.  279;  s.  c  8  Law  J.  Rep.  (m.s.) 
C.P.  179. 

(4)  IS  Mee.  ft  WcU.  140;  ai  o.  IS  Uw  J.  Rep. 
(■.•.)  Ezob.  SOS. 


the  service  of  a  writ  in  one  county  issued 
into  another  county  is  bad,  and  entitles  the 
party  to  set  it  aside.  It  was,  in  fact,  served 
out  of  the  limits  within  which  it  was  intended 
by  the  statute  it  should  be  operative.  If  the 
plaintiff  intended  that  a  service  on  an  indivi- 
dual director  should  be  effected,  he  should 
have  described  the  company  as  of  that 
county  in  which  he  chose  to  consider  the 
representative  of  the  company,  or  as  he  must 
contend,  the  company  itself  was  locally 
situate.  He  should  then  have  described 
the  company  as  of  Bamet,  in  the  county  of 
Middlesex. 

[Wilde,  C.J. — How  do  you  say  the  writ 
should  have  been  served  ?] 

At  the  office  of  the  company,  but  at  least 
not  in  another  county.  It  is  not  indeed 
incumbent  on  Mr.  Lambert  to  shew  that  it 
could  be  served  at  all :  possibly  it  may  be 
found  ultimately  that  service  cannot  be 
effected.  It  is  sufficient  for  him  now  to  con- 
tend that  this  particular  service  is  bad. 

Wilde,  C.J. — There  is  certmnly  a  great 
deal  of  embarrassment  arising  from  the  im- 
perfect mode  in  which  provision  has  been 
made  for  suing  a  body  like  the  one  men- 
tioned in  this  writ.  The  questions  for  our 
decision  at  the  present  moment  are,  how- 
ever, whether  the  particular  description 
"  now  or  late  carrying  on  buuness  in  King 
William  Street,  in  the  city  of  London," 
which  has  been  adopted,  does  not  render 
the  writ  bad,  and  also  whether  the  service 
in  Middlesex  of  a  writ  so  describing  the 
company  was  not  irregular.  Now,  the  de- 
scription in  the  writ  is  certainly  ambiguous, 
and  contains  no  direct  affirmation  of  the  re- 
sidence which  the  statute  seems  to  require 
of  the  address  of  the  company.  The  words 
"now  or  late"  leave  it  wholly  uncertain 
where  the  real  residence  is,  and  it  is  per- 
fectly consistent  that  the  party  knew  what 
the  right  address  was.  If  the  plaintiff  meant 
to  treat  the  defendant's  residence  at  Bamet 
as  the  address,  he  should  have  positively  de- 
scribed it  in  that  manner.  It  seems  to  me  the 
writ  does  not  conform  to  the  practice  by  rea- 
son of  this  ambiguity,  and  is  therefore  bad. 
Then,  as  to  the  service,  the  Uniformity  of 
Process  Act  directs  the  residence,  or  sup- 
posed residence,  of  the  defendant  to  be 
stated  in  some  county,  and  that  the  writ 
shall  be  there  served.    A  service  in  another 
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county  will  not  suffice,  the  statute  having 
deemed  it  important  that  it  should  be  served 
there.  It  appears  to  me,  therefore,  that  both 
the  objections  must  prevail.  It  is  urged, 
that  the  plaintiff  is  in  a  difficulty ;  but  be- 
cause the  Court  cannot  point  out  the  mode  in 
effecting  service  of  the  writ,  we  cannot  sop- 
port  -what  is  clearly  irregular.  It  is  suffi- 
cient that  the  two  objections  urged  are  good. 

CoLTMAN,  J. — If  this  were  the  case  of  an 
ordinary  person,  the  description  "  now  or 
late"  of  a  place  certainly  would  not  have  been 
sufficient.  It  is  necessary  that  the  writ 
should  state  the  present  actual  or  supposed 
residence  of  the  party,  and  I  do  not 
see  the  circumstances  dispensed  with  that. 
The  Act  for  the  Uniformity  of  Process  is 
also  express  upon  the  point,  that  the  writ 
must  be  served  in  the  county  in  which  the 
residence  of  the  party  is  stated  to  be.  The 
two  objections  made,  therefore,  are  fatal. 

Maulb,  J.  and  Wiluams,  J.  concurred. 
Rule  absolute. 


WHITE  V.  rSLTHAM. 


1846. 
Nov.  25.  _ 

Practice.  —  Declaration —  Setting  atide 
Proceedings. 

Under  rule  15.  of  Reg.  Gen,  Mich,  term, 
3  Will.  4.  the  declaration,  in  its  commence- 
ntent,  should  state  whether  it  is  delivered  or 
filed  bg  the  plaintiff  in  person,  or  bg  his 
attomeg ;  a  declaration  omitting  this  is  irre- 
gular, and  mag  be  set  aside,  notwithstanding 
the  notice  of  declaration  served  states  it  to 
have  been  served  bg  an  attomeg.  But  held, 
that  the  proper  course  in  such  a  case,  is  to 
applg  to  a  Judge  at  chambers,  and  that  the 
Court  will  not  give  the  defendant  the  costs 
of  the  application  to  the  Court,  though  the 
declaration  be  delivered  or  filed  in  term, 

A  rule  nisi  had  been  obtained  in  this 
cause  to  set  aside  the  declaration,  with  costs, 
on  the  ground  that  the  declaration  did  not 
disclose  whether  it  was  delivered  by  the 
plaintiff  in  person,  or  by  attorney.  It  was 
in  the  following  form  : — 

"  London,  to  vrit. — William  White,  car- 
rying on  business  under  the  name  or  style 
of  William  Turner  &  Co.,  complains  of 
William  Feltham,  who  has  been  summoned 
to  answer  the  said  William  White,  in  an 
action  of  debt,"  &c. 


The  affidavit,  in  answer,  stated,  that  tlie 
writ  served  had  been  issued  l^  Mr.  Dimes, 
an  attorney,  and  was  properly  indoned 
with  his  name  and  address,  and  that  the 
notice  of  declaration  served  on  the  defendsnt 
had  been  given  in  his  name. 

Carrington  shewed  cause.  —  The  rule, 
Michaelmas  T.  8  Will.  4,  certainly  pie- 
scribes  that  the  declaration  shall  com- 
mence as  follows : — "Venue. — A.B.  by  E.F. 
his  attorney  (or  in  his  own  proper  persao) 
complains, "&c.,  butthat  is  merely  director;; 
and  the  information,  whether  it  is  delivered 
by  the  plaintiff  in  person  or  his  attorney, 
may  be  supplied  by  other  means.  The  only 
object  which  it  is  suggested  the  Court  conld 
have  had,  was  to  infocm  the  defendant  of 
the  mode  in  which  he  was  to  deliver  his 
plea  ;  but  here  he  could  be  in  no  doubt  as 
to  that,  when  it  is  shewn  that  the  notice  of 
declaration  was  given  by  the  attorney.  It, 
however,  the  rule  is  not  merely  diieetory, 
but  it  is  essentia],  then  the  proper  course  for 
the  plaintiff  was  to  demar.  It  will,  how- 
ever, be  said,  that  he  could  not  demur,  the 
omission  being  a  mere  irregularity,  withia 
the  rule  laid  down  in  Marshall  v.  Thomas 
(1 ).  But  if  that  be  so,  then  this  application 
was  an  unnecessary  expense  :  a  Judge  at 
chambers  would  hav«  entertained  the  matter 
as  a  mere  irregularity.  The  costs,  there- 
fore, of  this  application  should  not  be  allowed 
— fVardv.  Gragstock  (2). 

Ball,  in  support  of  the  rule. — Thompmn  v. 
Dicas{S),  and  Dod  v.  Grant  (4),  are  autho- 
rities to  shew  that  this  was  an  irf^nlarity ; 
the  declaration  may,  therefore,  be  set  aside. 

[Wilde,  C.J. —  The  only  question  is, 
whether  the  defendant  should  have  the 
costs.] 

With  respect  to  the  mode  to  be  punned 
of  setting  aside  the  declaration,  the  notice 
of  it  having  been  served  in  term,  the  de- 
fendant would  have  been  deprived  of  the 
benefit  of  being  heard  by  counsel  before  the 
Judge  at  chambers.  The  cases  cited  were 
instances  in  which  rules  similar  to  the  pre- 
sent had  been  obtained,  and  they  were  made 
absolute  by  the  Court,  with  costs.  This 
is  not  a  case,  too,  which  has  often  ariaen 

(1)  SMoo.  &SeA98. 

(2)  4Dowl.  P.C.  717. 

(S)  1  Cr.  &  M.  768;  *.  a  2  Uw  J.  lUp.  (lu.) 
Exch.  294. 

(4)  4  Ad.  tc  El.  485 ;  i.  o.  6  Uw  J.  Rep.  («.«.} 
K.B.  90. 
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before,  but  raises  a  n<rvel  question.  Ward 
V.  Grayitock  is  distinguishable,  as  it  was  an 
application  to  strike  out  counts;  irbidi, 
uder  the  rule,  can  only  be  made  to  a  Judge 
at  chambers. 

WiLDB,  C.J. — The  rule  is  distinct;  and 
the  party  had  a  right  to  know  from  the  de- 
claration whether  the  plaintiff  chose  to  go 
OB  in  person  or  by  his  attorney,  and  to 
■whom  die  pleas  were  to  be  delivered.  The 
declaration  must,  there&re,  be  set  aside ; 
bat  as  a  Judge  at  chambers  would  have  had 
DO  difficulty  in  dealing  with  the  question,  I 
think  this  application  to  the  Court  was  un- 
necessary, and  the  rule  must  be  absolute, 
without  costs. 

Ride  absolute,  without  costs. 


1846.     \     REYNOLDS    AND    OTHERS    V. 

May  29.  /  fenton. 

Foreign  Judgment — Pleading, 

Plea  to  a  declaration  on  a  judgment  ob- 
tained in  the  court  of  the  Tribunal  of  Com- 
turee  at  Brussels,  that  the  defendant  was 
not  at  Any  time  served  with  any  process 
issuing  out  of  that  court,  nor  had  he  at  any 
line  notice  of  any  such  process ;  nor  did  he 
at  any  time  appear  in  the  said  court  to 
answer  the  plaintiff  in  that  action  on  which 
He  judgment  was  obtained: — Held,  that 
the  plea  was  bad  on  general  demurrer. 

The  declaration  stated  that  the  defendant 
was  indebted  to  the  plaintiffs  in  1,0002. 
under  and  by  virtue  of  a  certain  judgment 
or  decree,  made  and  pronounced  by  a  certain 
lawful  court,  in  and  for  the  kingdom  of 
Belgium,  to  wit,  the  Tribunal  of  Commerce 
in  and  of  the  city  of  Brussels,  in  and  con- 
cerning a  certain  suit,  then  depending  be- 
tween the  plaintiffs  and  the  defendant, 
whereby  that  Court  ordered  and  adjudged 
the  defendant  to  pay  the  plaintiils  6,808 
francs  and  9  centimes  and  837  francs  and 
8  centimes,  with  interest,  and  a  certain  sum 
for  coats  and  expenses,  which  judgment 
was  in  full  force  and  unsatisfied.  It  also 
stated  the  value  of  these  sums  in  English 
money,  and  the  ordinary  promise  of  pay- 
ment. The  defendant,  among  other  pleas, 
pleaded,  that  though  Uie  said  judgment  or 


decree  was  in  fact  obtained  by  the  plaintiffs 
against  the  defendant,  he,  the  defendant, 
was  not  at  any  time  served  with  any  process 
issuing  out  of  the  said  Tribunal  of  Com- 
merce in  and  of  the  city  of  Brussels,  in  the 
kingdom  of  Belgium,  at  the  suit  of  Uie  said 
plaintiffs,  for  the  causes  of  action  upon  which 
the  said  judgment  or  decree  was  obtained  as 
aforesaid  ;  nor  had  he  at  any  time  notice  of 
any  such  process ;  nor  did  he,  the  said  de- 
fendant, at  any  time,  appear  in  the  said 
court,  to  answer  the  plaintiffs  in  the  said  suit 
or  action,  in  which  the  said  judgment  or 
decree  was  so  obtained.     Verification. 

To  this  the  plaintiff  demurred  generally. 
The  point  stated  in  the  margin  as  being 
intended  to  be  argued  was,  that  it  does  not 
appear,  by  the  said  plea,  that  the  said  judg- 
ment was  obtained  or  made  by  fraud,  or 
without  jurisdiction,  or  in  a  manner  repug- 
nant to  natural  justice. 

Joinder  in  demurrer. 

Channell,  Serj.,  in  support  of  the  de- 
murrer.— The  plea  is  bad,  as  it  does  not 
shew  that  the  defendant  was  not  resident  at 
Brussels,  or  that  he  was  not  domiciled  there, 
and,  consequently,  that  he  was  without  the 
jurisdiction  of  the  Court  In  order  to  have 
vitiated  the  judgment,  a  statement  of  these 
facts,  at  least,  was  necessary ;  and,  in  the 
absence  of  any  such  statement,  the  case 
cannot  be  brought  within  the  principle  laid 
down  in  Buchanan  v.  Rucker{l).  The 
judgment  might  also,  it  is  true,  be  incapable 
of  being  enforced  in  this  country,  if  the 
plea  shewed  the  judgment  to  have  been 
obtained  in  a  mode  repugnant  to  natural 
justice  —  Douglas  V.  Forrest (2),  Smiths. 
NichoUs{S) ;  but  because  the  defendant  had 
not  actual  notice,  it  is  not  incapable  of  being 
supported.  There  is  no  allegation  that  the 
defendant  was  ignorant  of  what  was  going 
on ;  he  merely  says,  he  was  not  served  with 
process,  and  had  not  notice.  The  plea  in 
this  respect  is  more  defective  than  that  in 
Cowonv.  Braidwood(4).  The  action  there 
was  on  a  Scotch  decree,  and  the  defendant 
pleaded  that  he  neither  was  in  Scotland,  or 
within  the  jurisdiction  of  the  Court,  nor 

(1)1  Campb.  63 ;  (.e.  9  East,  192. 

(2)  4  Bing.  686;  LC  6  Uw  J.  Rep.  C.P.  1«7. 

(3)  6  Bing.  N.C.  208;  i.e.  8  Uw  J.  Rep.(N.8.) 
C.P.  92. 

(4)  1  Mao.  &  Gr.  882 ;  a.  o.  10  Law  J.  Rap. 
(n.s.)C.P.42. 
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was  he  warned  according  to  the  practice  of 
the  court,  nor  did  he  know  of  the  proceed- 
ings. Even  that  plea  was  held  to  be  insuf- 
ficient. That  case  was  decided  after  Fer- 
gttson  y.  Mahon  (5),  on  which  the  defen- 
dant most  probably  relies.  There  the  ac- 
tion was  brought  on  an  Irish  judgment, 
to  which  the  defendant  pleaded  that  he  was 
never  arrested,  or  served  with  or  had  any 
notice  of  any  process  for  the  cause  of  action 
on  which  the  judgment  was  obtained,  nor 
had  he  ever  appeared  thereto.  The  plea 
was  upheld  by  the  Court;  but  the  real 
reason  why  it  was  supported  was,  that 
the  attention  of  the  Court  was  not  di- 
rected to  the  omission  of  the  averment  that 
the  defendant  was  not  within  the  jurisdic- 
tion. The  absence  of  that  is  most  important, 
as  it  ceases  to  render  the  judgment  bad  as 
being  contrary  to  natural  equity.  It  is  quite 
consistent  with  the  plea,  in  the  absence  of 
such  a  statement,  that  the  party  waived 
the  service  of  process,  which  he  might  do. 

[Mai'le,  J. — The  plea  here  only  alleges 
that  the  defendant  was  not  served  with  nor 
had  notice  of  any  process ;  for  aught  we 
can  tell,  the  proceedings  in  the  court  at 
Brussels  may  regularly  be  commenced  by 
mere  verbal  notice,  without  any  regular 
process.  The  defendant  may  have  thus  had 
notice  of  what  was  going  on,  which  would 
render  the  proceeding  perfectly  consonant 
with  natural  justice,  for  there  is  no  allega- 
tion that  he  had  no  notice  of  the  suit.  The 
plea  assumes  that  proceedings  cannot  be 
instituted  at  Brussels  without  process,  and 
simply  denies  notice  of  such  process.  We 
cannot,  however,  take  judicial  cognizance 
that  such  process  was  necessary  in  a  foreign 
court.  It  would  have  been  different  if  the 
plea  had  said  that  the  Court  only  had  juris- 
diction over  cases  in  which  the  party  had 
been  served  with  process.  The  case  of 
Ferguson  v.  Mahon  may,  perhaps,  be  sup- 
ported, on  the  ground  that  the  Court  here 
will  judicially  recognize  the  fact  that  an 
action  must  be  commenced  by  process  in 
Ireland.] 

Talfourd,  Setj.,  in  support  of  the  plea. 
^The  case  of  Ferguson  v.  Mahon  is  an 
authority  in  the  defendant's  favour,  for  the 
present  plea  contains  everything  which  that 
plea  contained.   The  term  "  process"  which 

(<)  1 1  Ad.  &  EL  179  i  s.  c  9  Law  J.  R«p.  (h.s.) 
Q.B.  146. 


has  been  criticized,  does  not  necessarily  ina- 
port  a  writ,  or  even  notice  in  writing :  it 
would  include  a  verbal  warning,  if  that  was 
the  process  of  bringing  the  party  before  the 
Court.  The  plea,  .therefore,  if  construed  in 
its  proper  technical  sense,  denies  notice  ge- 
nerally. It  also  includes  any  proceeding 
against  property  as  a  warning.  Then  the 
plea  sufficiently  negatives,  at  least  primd 
facie,  all  means  whereby  knowledge  of  the 
proceedings  could  have  been  legitimately 
conveyed  to  him ;  and  if  the  law  of  Bel- 
gium authorizes  any  other  course  which  is 
consistent  with  equity,  the  law,  and  the 
state  of  the  facts  which  constituted  a  com- 
pliance with  it,  should  have  been  replied. 

[TiNDAL,  C.J. — Primd  facie  it  must  be 
taken  that  the  proceedings  in  the  Belgian 
court  were  regular ;  and,  therefore,  it  was 
the  duty  of  the  defendant  to  negative  every 
state  of  facts  on  which  we  could  support  it. 
If  no  notice  were  given,  the  plea  should 
have  stated  that  fact.] 

The  plea  denies  that  the  defendant  had 
notice  of  any  process,  and,  therefore,  brings 
the  case  within  Cavan  v.  Stewart  (6),  where 
it  was  held  that  a  party  is  not  bound  by  a 
colonial  judgment,  unless  it  be  shewn  Uiat 
he  was  summoned,  or  was  resident  within 
the  jurisdiction,  so  as  to  be  affected  with 
notice.  Becquet  v.  Macarthy  (7)  was  a  case 
in  which  service  of  process  on  a  public 
officer,  in  the  absence  of  the  party,  was  a 
sufficient  warning  to  prevent  the  judgment, 
being  deemed  so  much  at  variance  with  the 
fundamental  principles  of  justice  as  to  be 
wholly  void ;  but  that  is  an  exception  to 
the  rule  within  which  the  plaintiff  ought  to 
have  brought  the  present  case  by  his  repli- 
cation. The  plea  states  everyUiing  which 
gives  rise  to  the  operation  of  the  general 
rule,  and  is  equally  good  with  that  in  Cowan 
y.  Braidwood. 

[Maule,  J. — There  is  a  deficiency  of  this 
important  allegation,  viz.,  that  a  suit  cannot 
be  commenced  in  the  court  at  Brussels 
without  issuing  process.] 

Talfourd,  Serj.  then  prayed  leave  to 
amend. 

Leave  to  amend  on  payment  of 
costs,  otherwise  judgment  fvr 
the  plaintiff. 

(6)  1  Surk.  N.P.C.  625. 

(7)  2  B.  &  Ad.  9«l. 
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MAUNDER  0.  COLLETT. 


Practice. — Stay  of  Proceedings — Particu- 
lars of  Demand. 

Where  the  defendant  had  obtained,  after 
declaration,  an  order  for  particulars,  and 
that  proceedings  sJtould,  in  ihe  meantime, 
be  staged,  which  he  had  served: — Held, 
that  he  might  afterwards  serve  notice  on  the 
plaintiff  that  he  abandoned  the  order  for 
particulars,  and  at  the  same  time  deliver  a 
plea,  without  obtaining  a  Judge's  order  to 
rescind  the  original  order. 

This  was  an  action  of  debt  on  a  bill  of 
exchange,  and  also  for  money  lent,  and 
money  due  on  an  account  stated.  Aft«r  the 
deKvery  of  the  declaration  on  the  26th  of 
October  the  defendant  obtained  a  Judge's 
order  for  the  delivery  of  parUculars  of  the 
plaintiff's  demand,  under  the  indebitatus 
counts;  "  and  that  in  the  meantime  all 
further  proceedings  in  this  cause  be  stayed." 
The  order  was  drawn  up  on  hearing  the 
attomies  on  both  sides,  and  by  consent 
This  order  was  served ;  but  the  particulars 
not  being  furnished,  on  the  7th  of  November 
a  notice  was  given  by  the  defendant's  attor- 
ney, that  the  defendant  waived  the  delivery 
of  the  particulars  pursuant  to  the  order, 
and  at  the  same  time  a  demurrer  to  the 
first  and  a  plea  to  die  other  counts  of  the 
declaradon  were  delivered. 

A  rule  itMi  had  thereupon  been  obtained 
to  set  aside  the  demurrer  and  plea,  on  the 
ground  that  they  had  been  delivered  in  vio- 
lation of  the  order. 

Pashley  shewed  cause. — The  plaintiff 
contends  here,  that  it  is  not  competent  for 
the  defendant  to  waive  the  order  which  has 
been  made  at  his  instance,  and  for  his 
benefit,  and  to  the  detriment  of  the  plaintiff, 
vritfaout  obtaining  a  fresh  order  to  rescind 
it.  It  is  certainly  a  singular  case  if  such 
be  tbemle  of  law,  and  a  most  unreasonable 
exception  to  the  maxim — quisque  potest 
renunciare  jus  pro  se  introductum.  Surely 
upon  principle  a  party  who  finds  that  he 
doe*  not  want  a  benefit  he  sought,  is  at 
liberty  to  abandon  it.  The  stay  of  pro- 
ceedings is  intended  as  a  prejudice  to 
the  plaintiff,  and  he  is  here  complaining 
that  the  defendant  is  acUng  in  violation  of 
New  Sbbim,  XVI.— C.P. 


a  provision  introduced  as  a  penalty  put 
upon  him.  The  reasonable  construction  of 
the  order  is,  that  all  proceedings  on  the 
part  of  the  plaintiff  are  stayed,  and  the 
defendant  only  cannot  avail  himself  of  that 
restriction  for  the  purpose  of  signing  judg- 
ment without  releasing  him  from  it.  That 
was  the  case  in  Burgess  v.  Swagne(l), 
which  is  no  authority  for  the  plaintiff's  posi- 
tion. It  is  true  Wichens  v.  Cox  (2)  is  at  first 
sight  an  authority  against  the  present  argu- 
ment; but  there  the  notice  of  abandonment 
was  not  served  until  after  the  step :  it  is  as 
if  the  order  of  things  here  pursued  had  been 
reversed.  But  the  authority  of  that  case 
may  well  be  doubted,  as  it  is  at  variance 
with  all  principle,  and  the  effect  would  be 
to  enable  the  party  to  avail  himself  of  his 
own  laches. 

[Mahle,  J. — The  case  might  perhaps  be 
different  if  the  costs  of  the  particulars  were 
to  have  been  paid  by  the  defendant.] 

Bowling,  Serj.,  in  support  of  the  rule.— 
Wichens  v.  Cox  is  an  authority  precisely  in 
point.  There  a  notice  of  abandonment  of 
the  order  was  delivered  at  the  bottom  of  the 
demand  of  declaration ;  here  it  was  delivered, 
too,  at  the  same  time  ;  and  the  only  principle 
on  which  the  Court  acted  there  was,  that  the 
proper  course  for  the  defendant  was  to  apply 
to  rescind  the  order.  Parke,  B.,  referring 
to  M'DougaUv.  Nicholls^S),  observes, "  In 
that  case  the  order  had  not  been  served,  and 
until  then  there  was  a  2octMj)a?nt<enfi<7.  But 
this  is  an  order  which  is  absolute  at  the 
time  for  a  stay  of  proceedings ;  and  the 
question  is,  whether  it  can  be  got  rid  of 
without  an  instrument  of  equal  force  and 
authority."  And  subsequently  he  observes, 
"Thedefendant  might  get  rid  of  the  order  by 
obtaining  a  summons  and  a  Judge's  order," 
and  in  giving  judgment  says,  "  This  was 
clearly  irregular.  The  order  for  particulars 
should  have  been  disposed  of  before  the 
demand  of  declaration  was  given."  The 
Court  must  overrule  that  case  if  this  rule  be 
not  made  absolute. 

[Wilde,  C.J. — What  can  be  the  nse  of 
compelling  a  party  to  come  before  a  Judge 
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and  rescind  an  order  against  which  no  cause 
■whatever  could  be  shewn  ?] 

[Maule,  J. — I  think  the  sense  of  the 
order  is,  that  the  plaintiff  shall  not  compel 
the  defendant  to  go  on,  but  that  the  defen- 
dant may  do  so  if  he  chooses.  It  does  not 
mean  that  he  should  come  to  the  Court  for 
leave  to  do  that,  which  it  is  the  meaning  of 
the  order  that  he  may  do.] 

Wilde,  C.J. — The  order  simply  means 
that  the  plaintiff  is  to  be  delayed,  not  the 
defendant.  It  would,  for  example,  be  idle 
and  absurd  to  say,  that  a  party  who  had 
obtained  a  stay  of  proceedings  until  secu- 
rity was  given  for  costs,  might  not,  if  he 
pleased,  abandon  it  and  proceed. 

Rule  discharged,  with  costs. 


1846. 
June  6. 


} 


BOWLBT  r.  BEIX. 


Railway  Shares — Tender  of  Transfer — 
Principal  and  Agent — Money  paid. 

By  a  rule  of  the  Hull  Stock  Exchange 
brokers  are  individually  responsible  to  each 
other  for  the  fulfilment  of  their  contracts. 
Plaintiff  was  a  broker  of  that  exchange,  and 
sold,  on  behalf  of  defendant,  to  one  R,  also 
a  broker,  certain  railway  shares  then  in  the 
course  of  registration.  Defendant  refused 
afterward*  to  complete  the  contract ;  but  no 
conveyance  of  the  shares,  a*  required  by 
8  Fict.  e.  16,  ss.  14, 15,  was  ever  tendered 
him  to  execute.  R.  subsequently  purchased 
shares  in  the  railway  at  a  higher  price,  in 
the  place  of  those  contracted  for,  and  the 
plaintiff  paid  him  the  difference,  after  notice 
from  the  defendant  not  to  make  the  payment : 
—Held,  that  the  payment  by  the  plaintiff, 
before  a  transfer  was  tendered  to  the  defen- 
dant, was  a  payment  in  his  own  error,  and 
which  he  was  not  entitled  to  recover  against 
the  defendaal,  in  an  action  for  money  paid 
to  his  use ;  secondly,  that  a  letter,  written 
by  defendant  to  plaintiff,  requesting  aU  fur- 
ther communications  to  be  made  to  his  attor- 
ney, did  not  dispense  with  a  tender  of  the 
transfer. 

Assumpsit  for  money  paid  by  the  plain- 
tiff, for  the  use  of  the  defendant,  for  money 


lent,   for  interest,   and  upon   an  account 
stated. 

Plea — Non  assumpsit. 

The  cause  was  tried,  at  the  last  Spring 
Assizes  for  York,  before  Coleridge,  J., 
when  it  appeared  that  the  plaintiff  was  a 
aharebroker  and  member  of  ittt  Hull  Stock 
Exchange,  and  the  defendant  was  a  mer- 
chant, transacting  business  at  Hull  and 
also  at  Newcastle-upon-Tyne.  Upon  the 
88th  of  July  1845,  the  defendant  contracted, 
through  the  plaintiff,  as  his  broker,  to  sell 
to  one  N.  Richardson,  a  sharebroker  and 
member  of  the  Hull  Stock  Exchange, 
five  shares  in  the  Great  Grimsby  kA 
Sheffield  Railway,  for  which  an  act  of 
parliament  had  shortly  before  been  ob- 
tained, at  the  price  of  41.  15«.  per  shaie. 
These  shares  could  only  paaa  by  a  legal 
transfn,  in  the  form  pointed  oat  by  8  Viet. 
c.  16.  ss.  14,  1 5.  At  the  time  of  the  con- 
tract these  shares  of  the  company  were  in 
course  of  registration  at  their  office  in  Shef- 
field, and  some  delay,  therefore,  necessarily 
ensued  in  the  completion  of  the  contract. 
One  of  the  rules  of  the  Hull  Stock  Ex- 
change, of  which,  however,  it  waa  not  proved 
that  the  defendant  was  oognicsnt,  nor  that 
he  knew  Richardson  to  be  a  member  of  the 
Stock  Exchange,  was,  "  all  the  members  of 
the  association  shall  be  individually  respon- 
sible for  the  due  fulfilment  of  their  respec- 
tive contracts  with  each  other,  if  the  prin- 
cipals be  not  named  and  accepted  at  the 
time  of  making  such  contract."  Upon  the 
11th  of  August  the  plaintiff  wrote  to  the 
defendant  as  follows : — 

"  The  broker,  to  whom  I  sold  five  Grant- 
by  and  Sheffields,  has  just  called  to  say 
that  unless  they  are  delivered  to  lam  on 
Wednesday  or  Thursday  next,  he  shall  boy 
them  in  against  me  at  present  prices,  he 
being  bound  to  deliver  himself:  if  it  be 
possible,  this  must  be  avoided.  I  would, 
therefore,  suggest  that  you  write  at  once 
to  the  office  requesting  diem  to  return  the 
above  to  roe;  telling  them,  at  the  sane 
time,  the  situation  in  which  I  am  placed 
owing  to  the  above  shares  beii^  seatta 
register  too  eariy.  There  was  no  occaston 
to  have  sent  them  before  the  16th  instant: 
it  is  to  be  regretted  that  you  have  done  so. 
Your  clerk  inform*  me  you  sent  them  on 
the  16th  alt" 

To  this  the  defendant  replied,  on  the 
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ISth  of  August,  "  that  the  purchaser  would 
have  everything  fairly  done  to  him,  as 
soon  as  the  shares  were  registered." 

To  this  the  plaintiff  replied,  on  the  16th 
of  August  1845: — 

"  Nothing  can  be  done  with  respect  to 
the  Grimsl^  and  Sheffield  shares.  Mr. 
Richardson,  the  broker,  to  whom  I  sold 
them,  must  either  accept  them  as  transfer- 
able stock  or  not  at  all.  It  was  distinctly 
understood  at  the  time  the  bargain  was 
concluded,  that  the  shares  were  then  being 
registered ;  and  it  is  anything  but  fair  on 
the  part  of  that  gentleman  to  call  upon  me 
at  the  eleventh  hour  to  deliver  them  as  un- 
registered stock,  when,  at  the  same  time, 
he  knew  it  was  impossible  to  do  so." 

Upon  the  23rd  of  August  the  defendant 
wrote  to  Uie  plaintiff — "  Am  I  to  under- 
stand that  the  bargain  for  the  Grimsby  and 
Sheffield  shares  is  void,  or  that  the  party 
takes  them,  paying  4f,  and  21.  lOs.  for 
first  call,  and  pays  the  moment  delivery 
is  made."  To  which  the  plaintiff  answered, 
"  The  buyer  of  your  Grimsbys  will  pay 
the  call  and  the  expenses  of  transfer, 
when  the  proper  time  arrives  for  doing  so." 
Upon  the  26th  of  August,  the  defendant 
wrote  to  the  plaintiff — "  Inclosed  I  beg  to 
hand  yon  the  notice  of  call  on  the  five 
Grimsby  shares,  which  the  buyer  can  please 
pay  immediately,  and  transmit  either  direct 
or  through  my  clerk,  as  I  am  desirous  of 
having  the  business  closed  as  quick  as  pos- 
sible." To  this  the  plaintiff  replied,  on 
the  27  th  of  August, — "  The  buyer  of  your 
five  Grimsbys  will  pay  the  call  on  or  before 
the  23rd  of  September  next ;  until  which 
period  the  shares  cannot  be  transferred  (see 
the  secretary's  letter  inclosed)  :  for  the 
purpose  of  enabling  the  purchaser  to  do  so, 
I  retain  the  letter  advising  yon  of  the  call 
in  question." 

The  following  document  was  also  put  in 
evidence : — 

"  Mr.  George  Bowlby, — On  or  before  the 
23rd  instant  I  undertake  to  pay  a  call  of 
il.  5s.  per  share  on  five  Grimsby  and 
Sheffield  shares,  sold  by  you  on  my  ac- 
count on  the  28th  of  July  last,  and  as  soon 
after  as  possible  pledge  myself  to  execute 
the  necessary  transfer  in  respect  thereof. 
(Signed)  "  T.  F.  Bell." 

"  In  September  1845." 

The  recepUon  of  this  document  was  ob- 


jected to  as  wanting  a  stamp,  but  it  was 
received,  subject  to  the  objection.  The  de- 
fendant paid  the  call  upon  the  23rd  of 
September,  and  then  nothing  appeared  to 
have  taken  place  until  the  15th  of  October, 
when  the  defendant  wrote  to  the  plaintiff — 
"  As  I  am  going  out  of  town,  I  have  placed 
the  correspondence  with  you  relating  to 
the  Grimsby  shares  in  the  hands  of  Mr. 
Walker,  to  whom  I  beg  all  further  commu- 
nications may  be  made." 

Upon  the  17th  of  October,  Richardson 
wrote  to  the  plaintiff  as  follows :  —  "I 
hereby  give  you  notice,  that  I  shall,  on 
Tuesday  next,  the  21st  instant,  buy  in,  on 
the  best  terms  against  you,  (unless  you 
furnish  me  with  the  same  in  the  interim,) 
five  shares  in  the  Great  Grimsby  and  Shef- 
field Railway  Company."  Upon  the  18th 
of  October  the  plaintiff  inclosed  a  copy  of 
this  notice  to  Mr.  Walker,  who  was  the 
defendant's  attorney;  and  upon  the  23rd 
wrote  again  to  Mr.  Walker  to  say  that  the 
time  had  expired  for  delivering  these  shares, 
and  that  in  default  thereof,  they  would  be 
bought  in  against  the  defendant.  On  the 
23rd,  the  shares  were  bought  in  by  Rich- 
ardson, at  a  price  amounting  to  811.  10«. 
above  the  original  price  of  purchase.  On 
the  24th,  the  plaintiff  wrote  to  the  defen- 
dant's attorney,  apprising  him  that  Rich- 
ardson had  bought  in  five  other  shares,  as 
against  him,  at  the  price  above  named. 

On  the  27th  of  October,  defendant  wrote 
to  the  plaintiff  as  follows: — "  I  have  seen 
your  notice  dated  the  22nd  (I  think),  and 
beg  leave  respectfully  to  caution  you  against 
paying  any  money  on  my  account  till  the 
claim  be  settled  in  a  court  of  law,  when  I 
will  pay  it  myself." 

Upon  the  7th  of  November,  the  plaintiff 
paid  Richardson  812.  10s.,  the  difference  in 
price  between  the  original  contract  price 
and  the  repurchase,  and  brought  this  action 
to  recover  it  again  from  the  defendant.  No 
tender  of  the  original  purchase- money,  nor 
of  the  amount  of  call,  nor  of  any  transfer 
of  the  shares,  was  ever  made  to  the  defen- 
dant. Upon  these  facts  a  verdict  was 
found  for  the  plaintiff,  with  leave  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit 
in  case  the  Court  should  be  of  opinion  either 
that  the  plaintiff  had  no  claim  against  the 
defendant,  no  deed  of  transfer  of  shares 
having  been  tendered  to  him>  or  that  this 
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was  a  voluntary  payment  on  the  part  of 
the  plaintiff. 

A  rule  niti  having  been  obtained  accord- 
ingly, in  Easter  term  last, 

Byles,  Serj.  {Arehbold  with  him),  June  4, 
shewed  cause. — By  the  rule  of  the  Hull 
Stock  Exchange,  die  plaintiff  had  become 
individually  responsible  to  Richardson  for 
the  delivery  of  the  shares;  he  had  therefore, 
at  the  request  of  a  principal,  made  himself 
liable  for  the  debt  of  that  principal :  having 
therefore  been  compelled  to  pay  the  debt, 
be  may  recover  it  against  bis  principal.  The 
defendant,  as  principal,  would  also  have 
been  liable  to  Richardson  as  soon  as  his 
name  was  disclosed — Thomson  v.  Deavon- 
port  (1). 

[Cresswell,  J.  —  The  principal  was 
known  before  Richardson  demanded  the 
money  of  the  plaintiff.] 

[Maule,  J.— Suppose  Richardson  had, 
in  the  first  instance,  an  election  between 
Bowlby  and  Bell :  when  Richardson  asks 
Bowlby  for  the  money,  he  exercises,  yon 
may  say,  an  election,  and  so  exonerates  Bell 
from  any  chlm  from  him,  Richardson.  The 
result  of  that  may  be  an  implied  liability 
on  the  part  of  Bell  to  save  Bowlby  harm- 
less, and  the  money  paid  by  Bowlby  may 
still  be  money  paid  to  Bell's  use.] 

Yes,  that  is  a  strong  argument  for  the 
pluntiff.  The  case  of  Child  v.  Morley(2), 
which  will  be  cited  on  the  other  side,  is  an 
authority  for  the  plaintiff,  because  in  the 
present  case  the  plaintiff  was,  by  the  rule  of 
the  Stock  Exchange,  individually  responsi- 
ble to  Richardson. 

[CoLTMAN,  J. — The  defendant  was  not 
cognizant  of  that  rule.] 

When  he  gives  the  order  to  sell  bis 
shares,  he  means  according  to  the  ordinary 
course  of  business. 

[Ma(7LE,  J. — He  certainly  means  "  in 
such  a  manner  as  to  get  the  marketable 
value  for  them ;"  and  if  the  broker  told  the 
purchaser  they  were  sold  for  a  man  in  New- 
castle, he  probably  would  not  get  the  best 
price  for  them,  because  the  purchaser  would 
prefer  a  responsible  person  near  at  hand.] 

The  case  of  Lightfoot  v.  Creed  (S)  is  not 
in  point 

[Maule,  J. — No;  it  shews  merely  that 

(1)  9B.&C.  78. 

(2)  8  Term  Rep.  610. 
(S)  8  Taunt.  268. 


if  Richardson  had  sued  BeU  or  Bowlby,  he 
could  not  have  sued  for  money  paid.] 

The  plaintiff  was  not  bound  to  waitoolil 
an  action  was  brought  against  him  by 
Richardson — Pitt  v.  Furttord{A),  Ktntf^. 
Finden  (5). 

[Maule,  J. — No;  if  he  had  waited  he 
could  not  have  recovered  his  costs.] 

With  respect  to  there  having  bera  no 
tender  of  a  transfer  of  the  shares,  the  corre- 
spondence shews  that  the  defendant  had 
waived  the  transfer.  The  plaintiff  ooold 
not  have  transferred  as  he  had  not  the  shaies. 

Channell,  Serj.  (Atherton  with  him),  for 
the  defendant. — The  defendant  was  not 
shewn  to  be  cognizant  of  the  rules  of  the 
Stock  Exchange ;  and  although,  no  doubt, 
he  authorized  the  plaintiff  to  sell  the  shaiea, 
he  gave  a  mere  general  authority  to  sell, 
and  had  no  knowledge  that  the  sale  was  to 
be  to  a  member  of  the  Stock  Exchange. 
This  is  therefore  merely  the  common  case 
of  broker  and  principal,  and  not  the  case  of 
principal  and  surety;  and,  if  so.  Child r. 
Morley  is  directly  in  point  for  the  defendant. 
The  fact  that  the  plaintiff  may  have  incurred 
some  responsibility,  in  consequence  of  the 
rule,  different  from  what  is  incurred  in  the 
case  of  ordinary  brokers,  does  not  make 
him  a  surety  for  the  principal;  secondly, 
by  8  &  9  Vict.  c.  16.  s.  14,  the  conveyance 
of  the  shares  should  have  been  by  deed,  and 
a  conveyance  of  the  shares  should  tberefcxe 
have  been  tendered  to  the  defendant  before 
bringing  this  action — Stephens  v.  De  Me- 
dina (6). 

[Maole,  J. — The  argument  on  the  other 
side  is,  that  the  plaintiff  was  not  bound  to 
oblige  Richardson  to  go  through  the  form 
of  tendering  a  conveyance  any  more  than 
to  bring  an  action,  but  might  pay  without 
such  compulsion.] 

Cur.  adv.  vmlt. 

Tindal,  C.J.  now  delivered  the  judgment 
of  the  Court. — In  order  to  m«inta»i«^  thb 
action  for  money  paid  to  the  use  of  the 
defendant,  at  his  request,  it  was  necessary 
that  the  plaintiff  should  prove  either  an 

(4)  8  Mee.  &  Wds.  <88;  •.«.  10 Uw  J.  Raa. 

(K.s.)  Eich.  476. 

(<)  12  Ibid.  421;  I.e.  IS  Uw  J.  Rep.  (v.s.) 
Exch.  1S7.  1-  V      ' 

(6)  4  Q.B.  Rep.  422 ;  a.  0. 12  Law  J.  Rep.  (».«.) 
q.B.  120. 
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actnal  requett  on  the  part  of  the  defendant, 
or  that  the  money  was  paid  in  discharge  of 
loine  liability  which  the  plaintiff  had  taken 
upon  himself  by  the  defendant's  authority. 
No  evidence  was  given  of  any  actnal  re- 
quest; it  is  therefore  necessary  to  inquire 
whether  the  plaintiff  paid  to  discharge  some 
legal  liability,  and  whether  he  incurred  that 
liability  by  Uie  defendant's  authority.  The 
precise  nature  of  the  contract  which  he 
entoed  into  was  not  proved ;  but  the  evi- 
dence given  by  Richardson,  on  cross-exam- 
ination, tends  to  shew  that  the  contract  was 
for  registered  shares.  He  says, "  The  shares 
were  in  for  registration  at  the  time  I  pur- 
chased. It  was  understood  at  the  time  of 
the  bargain  between  the  plaintiff  and  me, 
that  the  shares  were  then  being  registered." 
If  the  contract  was  for  unregistereid  shares, 
it  may  be  collected  from  the  correspondence, 
that  the  defendant  did  not  authorize  the 
plaintiff  to  make  such  a  contract;  and  if  he 
did  make  it,  and  thereby  incurred  a  liability 
to  have  shares  bought  in  against  him,  he 
cannot  charge  the  defendant  with  the  loss 
sostamed  (see  theletters  of  the  plaintiff  to  the 
defendant  on  the  11th  of  August,  the  defen- 
dant to  the  plaintiff  on  the  15th  of  August, 
and  the  plaintiff  to  the  defendant  on  the  16th 
of  August).  Again,  whatever  was  the  form 
of  the  contract,  it  must  be  taken  against  the 
plaintiff,  that  the  purchaser  agreed  that  it 
should  be  treated  as  a  contract  for  registered 
shares;  for,  in  answer  to  the  defendant's 
letter  of  die  23rd  of  August,  inquiring 
whether  the  contract  was  to  be  treated  as 
void,  the  plaintiff  answered,  on  the  27th, 
that  Richardson  would  pay  the  contract 
price,  and  the  amount  of  Uie  call  which  had 
then  been  made,  and  which  it  would  be 
necessary  to  pay  in  order  to  have  a  transfer 
of  the  shares  after  registration.  The  defen- 
dant thereupon  paid  the  call,  and  then 
nothing  remained  to  be  done  but  the  exe- 
eation  of  a  transfer,  which  Richardson  ought 
to  have  prepared  and  tendered  for  execution, 
together  wi(2i  the  purchase-money;  and 
nntfl  he  did  so  he  would  not  be  in  a  situa- 
tion to  maintain  an  action,  for  not  trans- 
ferring the  shares,  according  to  Stephen* 
V.  De  Meiina.  No  evidence  was  given  of 
any  farther  communication  between  the 
parties  until  the  15th  of  October,  when  the 
defendant  wrote  to  the  plaintiff  saying,  that 
as  he  was  going  from  home  he  had  placed 


the  correspondence  in  the  hands  of  his  attor- 
ney, and  requesting  that  all  future  commu- 
nications might  be  made  to  him.  This,  it 
was  said,  amounted  to  a  refusal  to  complete 
the  contract,  and  dispensed  with  the  tender 
of  a  transfer;  but  we  think  that  such  mean- 
ing cannot  be  attributed  to  it.  And  although 
the  plaintiff,  by  paying  the  difference  when 
the  shares  had  been  bought  in  by  Richard- 
son, as  fer  as  he  was  concerned,  waived 
such  tender,  we  think  he  clearly  had  no 
authority  to  do  go  after  the  defendant's 
letter  expressly  desiring  him  not  to  pay  any 
money  on  his  account.  Upon  the  whole, 
then,  it  appears  to  us  that  if  the  contract 
was  for  unregistered  shares,  the  plaintiff 
was  not  authorized  to  make  it;  and  if  for 
registered  shares,  Richardson,  not  having 
tendered  a  transfer,  was  not  in  a  situation  to 
proceed  against  the  plaintiff,  and  conse- 
quently that  the  payment  by  him  was  in 
his  own  wrong,  and  did  not  give  him  a  right 
of  action  against  the  defendant  for  money 
paid  to  his  use.  The  rule  for  entering  a 
nonsuit  must  therefore  be  made  absolute. 


Rvle  absolute. 


13.; 


BABRT  ANDANOTHEH  V.  NESHAM 
AND  LOVrrHIN. 


1846 
Nov.  13 

Partnership — lAahiUty  of  Person  parti- 
cipating in  Profits  to  pay  for  Goods  supplied 
by  Third  Persons — Agreement. 

N.  agreed  with  L.  to  sell  him  a  newspaper, 
of  which  he  was  the  proprietor,  for  1,500/., 
to  be  paid  by  annual  instalments,  with  in- 
terest, during  a  period  of  seven  years,  N, 
guaranteeing  to  L.  the  clear  yearly  profit  of 
150/.  over  and  above  the  annual  instalments. 
In  consideration  thereof,  L,  agreed  to  pay 
all  surplus  profits  over  and  above  the  150/. 
per  annum  to  N.  until  they  should  amount  to 
500/.,  and  if  they  amounted  to  more  than 
the  latter  sum,  L.  agreed  to  pay  besides  the 
purchase-money  and  500/.,  the  then  existing 
liabilities ;  but  if  they  did  not  amount  to 
500/.,  then  N.  was  to  pay  the  liabilities. 
And  it  was  agreed  that  N.  should  receive 
the  surplus  profits  till  they  amounted  to  500/., 
and  that  all  additional  surplus  profits  should 
belong  to  L. : — Held,  in  an  action  for  paper 
and  other  necessaries,  supplied  subsequently 
to  the  date  of  this  agreement,  toL.'s  order,  for 
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the  purpose  of  conducting  the  newspaper, 
and  which  were  used  for  it,  that  N.  was 
a  partner,  and  was  liable  to  satisfy  the 
demand. 

Assumpsit  for  goods  sold  and  delivered. 
The  defendant  Nesham  pleaded  non  assump- 
sit, and  Lowthin  suffered  judgment  by  default. 

At  the  trial  ofthe  cause,  before  Cress  well, 
J.,  at  the  London  Sittings  after  Michaelmas 
term,  1845,  a  verdict  was  taken  for  the 
plaintiffs  for  832.  14«.  2^.,  subject  to  the 
opinion  of  the  Court  upon  the  following 

CAsa 

The  plaintiffs  carry  on  business  as  whole- 
sale stationers  in  the  city  of  London.  The 
goods,  in  respect  of  which  the  action  was 
brought,  and  mentioned  in  the  particulars  of 
demand,  consisted  of  newspaper  stamps 
and  paper  of  the  value  of  831.  lis.  2d. 
The  goods  were  ordered  by  and  delivered 
to  the  defendant  Lowthin,  between  the  6th 
of  July  and  the  31st  of  August  1844,  both 
inclusive,  at  the  office  of  a  newspaper  called 
the  Newcastle  Advertiser  and  Commercial 
Herald,  which  was  printed  and  published 
at  No.  89,  Side,  in  Newcastle-upon-Tyne. 
All  the  goods  were  used  by  the  defendant 
Lowthin  in  the  business  of  the  said  news- 
paper-office, copies  of  the  said  newspaper 
having  been  printed  and  published  upon 
the  said  paper.  On  the  6th  of  October 
1843,  the  defendant  Nesham  being  at  that 
time  the  proprietor  of  the  said  newspaper 
then  called  the  Great  Northern  Advertiser 
and  Commercial  Herald,  and  of  the  stock, 
&c.,  sold  the  said  newspaper  and  stock, 
&c.  to  James  Hoggins,  Robert  Curtice,  and 
William  Patton  Henderson,  who,  on  the  7th 
of  October  in  the  same  year,  mortgaged  the 
same  newspaper  and  stock,  &c.  to  the  de- 
fendant Nesham  for  1,6002.  and  interest, 
by  an  indenture  of  mortgage,  containing  a 
power  of  sale,  a  copy  of  which  was  set  forth 
in  the  case.  On  the  15th  day  of  June  1844, 
the  defendant  Nesham,  with  the  consent  of 
the  said  J.  Hoggins,  R.  Curtice  and  W.  P. 
Henderson  entered  into  the  following  agree- 
ment respecting  the  said  newspaper,  stock, 
and  other  things,  with  the  defendant  Lowthin : 
—"Memorandum  of  agreement  made  and 
entered  into  the  15th  of  June  1844,  between 
W.  Nesham,  of  &c.  of  the  one  part,  and  J. 
Lowthin,  of  &c.  of  the  other  part.   The  said 


W.  Nesham  agrees  to  sell,  and  the  said 
J.  Lowthin  agrees  to  purchase  at  and 
for  the  sum  of  1,500/.,  payable  by  in- 
stalments as  hereinafter  mentioned,  all  the 
stock  of  type,  presses,  and  printing  mate- 
rials in  the  office  and  premises  of  a  news- 
paper, called  tbe  Newcastle  Advertiser  and 
Commercial  Herald,  carried  on  and  pub- 
lished at  No.  89,  Side,  in  Newcastle-upon- 
Tyne  aforesaid,  together  with  all  stamps, 
paper,  books,  books  of  account,  and  all 
sums  of  money  now  due  and  owing  and 
belonging  to  the  proprietors  of  the  said 
newspaper,  in  respect  of  the  said  publi- 
cation, and  all  the  office  furniture  and 
other  effects  now  within  or  upon  the  said 
premises.  And  it  is  agreed,  that  the 
payment  of  the  said  purchase-money  of 
1,5002.  by  the  said  J.  Lowthin  shall  extend 
over  a  period  of  seven  years,  and  be  made 
as  follows,  (viz.) :  that  during  the  first 
year  from  the  date  hereof,  he  shall  pay 
interest  only  at  the  rate  of  52.  per  cent,  per 
annum  on  the  said  purchase-money ;  that 
during  the  second  year  he  shall  pay  the 
anm  of  1002.  on  account  of  the  said  pur- 
chase-money and  interest  thereon;  the 
further  siun  of  1502.  during  the  third  year; 
2502.  during  the  fourth  year ;  300/.  during 
the  fifth  year ;  8002.  during  the  sixth  year; 
and  4002.  during  the  seventh  year  of  the 
said  term.  And  it  is  further  agreed,  between 
the  said  parties,  and  the  said  W.  Nesham 
hereby  undertakes  to  guarantee  to  tbe  said 
J.  Lowthin,  during  the  said  period  of  seven 
years,  the  clear  yearly  profit  of  1502.,  over 
and  above  the  annual  payments  of  principal 
and  interest  hereinbefore  specified.  In  con- 
sideration of  which  guarantie  the  said  J. 
Lowthin  hereby  consents  and  agrees  to  pay 
all  surplus  profits,  over  and  above  the  sum 
of  1502.  per  annum,  unto  the  said  W. 
Nesham,  until  tbe  same  surplus  profits 
amount  to  the  sum  of  5002.  if  they  shall 
amount  to  that  sum  during  the  period  of 
seven  years  before  mentioned  ;  and  further, 
that  if  such  surplus  profits  shall  amount 
during  the  period  aforesaid,  to  5002.,  that 
then,  he,  the  said  J.  Lowthin,  shall  pay  over 
and  above  the  said  purchase-money  of 
1,5002.  and  5002.  profits,  the  present  liabi- 
lities ofthe  said  newspaper  office,  estimated 
for  the  purpose  of  this  agreement  at,  and 
guaranteed  by  the  said  W.  Nesham  not  to 
exceed  2502.,  making  together,  the  sum  of 


Digitized  by 


Google 


MICHAELMAS  TERM,  1846. 


29 


3,250/. ;  but  that  if  such  surplus  profits 
shall  not,  during  the  said  period  of  seven 
years,  amount  to  500/.  then  the  said  liabi- 
lities shall  be  paid  and  discharged  by  the 
said  W.  Nesham.  It  is  also  agreed  that  the 
said  W.  Nesham  shall  continue  to  receive 
such  surplus  profits  only  until  the  same  shall 
amount  to  500/.,  and  that  all  additional 
surplus  profits  shall  be  the  property  of  the 
said  J.  Lowthin,  and  shall  be  taken  by  him 
for  his  own  use  and  benefit.  And  it  is  further 
agreed,  that  if,  at  any  time  during  the  said 
period  of  seven  years,  the  said  J.  Lowthin 
shall  be  desirous  of  paying  off  the  said  pur- 
chase-money of  1,500/.,  and  to  take  upon 
himself  the  payment  of  the  present  liabilities 
of  the  said  newspaper  office,  he  shall  be  at 
liberty  to  do  so  upon  releasing  the  said  W. 
Nesham  from  the  guarantie  hereinbefore 
mentioned,  and  shdl,  in  that  case,  from 
the  time  of  paying  the  said  purchase-money, 
take  and  receive  the  whole  amount  of  the 
profits  of  the  said  business  to  and  for  his 
own  use  and  benefit.  And  it  is  also  agreed 
that  the  said  J.  Lowthin  shall  execute  a 
mortgage  of  the  said  stock  and  premises  to 
the  said  W.  Nesham,  for  better  securing 
the  payment  of  the  purchase-money  herein- 
before mentioned  :  provided  always,  and  it 
b  hereby  lastly  agreed,  that  if  the  said 
W.  Nesham  shall,  at  the  expiration  of  the 
second  or  any  subsequent  year  of  the  term 
hereinbefore  mentioned,  be  desirous  of  with- 
drawing the  guarantie  herein  given,  he  shall, 
npongivingto  the  said  J.  Lowthin  six  months 
previoos  notice,  to  that  effect,  be  released 
£rom  the  said  guarantie,  and  this  agreement 
shall  be  considered  in  all  respects  an  agree- 
ment for  the  sale  and  purchase  of  the  stock 
and  premises  for  the  sum  of  1,500/.  abso- 
lutely." At  the  time  the  said  goods  were  so 
ordered,  delivered,  and  used  as  aforesaid,  the 
business  of  the  said  newspaper  office  was  car- 
ried on,  and  the  said  newspaper  printed  and 
published  at  the  said  office,  by  the  defendant 
J.  Lowthin,  under  the  terms  of  the  above 
agreement.  No  credit  was  given  by  the 
plaintiffs  to  the  defendant  W.  Nesham,  in 
respect  of  the  said  goods,  unless  under  the 
said  agreement  the  defendant  W.  Nesham 
was  interested  and  liable  to  the  plaintiffs  as  a 
partner  in  the  said  newspaper  business.  If 
the  Court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  maintain  this  ac- 
tion,  the  verdict   entered  for    them  was 


to  stand,  otherwise  to  be  entered  for  the 
defendant  W.  Nesham. 

Channell,  Serj.  {M.  Smith  with  him)  for 
the  plaintiffs. — By  the  terms  of  the  agree- 
ment, the  defendant  Nesham  has  stipulated 
for  the  receipt  of  the  whole  of  the  profits 
above  150/.,  and  he  is  the  person  who  ia 
substantially  interested  in  the  business.  The 
object,  no  doubt,  was  to  render  Lowthin  the 
ostensible  owner,  and  to  shield  Nesham  from 
responsibility ;  but  this  cannot  be  done  so 
long  as  any  portion  of  the  profits  are  reserved. 
Now,  here  it  is  expressly  provided,  that 
in  consideration  of  Nesham  guaranteeing 
Lowthin  the  clear  yearly  profit  of  150/. 
over  and  above  the  annual  payments, 
Lowthin  shall  pay  all  surplus  profits  over 
and  above  the  sum  of  150/.  to  Nesham,  until 
they  amount  to  500/.  This  stipulation  dis- 
tinguishes the  present  from  cases  in  which  a 
salary  has  been  agreed  to  b«  paid  propor- 
tioned to,  and  to  be  ascertained  by  the 
amount  of  profits.  There  the  party  is  entitled 
to  no  part  of  the  profits,  but  simply  to  an 
independent  sum ;  but  here  Nesham  became 
entided  to  a  portion  of  the  profits  as  such, 
and  so  was  interested  in  the  result  of  the 
trade.  He  became  entitled  to  call  for  an 
account,  and  to  have  a  receiver  of  the  pro- 
ceeds appointed.  But,  even  if  between  the 
two  parties  themselves,  Nesham  is  not  to  be 
considered  as  a  partner,  he  is  such  quoad 
third  persons  who  supply  materials  for  the 
paper.  He  has  contracted  for  the  with- 
drawal of  a  portion  of  that  fund,  which  would 
be  applicable  to  their  payment,  and  even  if 
it  had  by  express  terms  been  declared  that 
Nesham  should  not  be  a  partner,  he  would 
be  liable  to  the  claims  of  creditors.  This  is 
the  rule  laid  down  in  Waugh  v.  Career  (1), 
1  Smith's  Leading  Cases,  1st  edit.  p.  491, 
which  is  the  principal  authority  on  questions 
like  this.  It  is  there  said,  by  Eyre,  C.J., 
after  commenting  on  the  different  parts  of 
the  arrangement  there  made,  as  shewing  that 
the  parties  never  contemplated  that  they 
should  be  partners,  "  That  was  the  agree- 
ment between  themselves ;  but  the  question 
is,  whether  they  have  not  by  parts  of  their 
agreement  constituted  themselves  partners  in 
respect  to  other  persons.  The  case,  there- 
fore, is  reduced  to  the  single  point,  whether 
the  Carvers  did  not  entitle  themselves,  and 

(1)  3  H.  Black.  235. 
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did  not  mean  to  take  a  moiety  of  the  profits 
of  Oiesler's  house  generally  and  indefinitely, 
as  they  should  arise  at  certain  times  agreed 
upon  for  the  settlement  of  their  accounts. 
That  they  have  done  so  is  clear  upon  the 
face  of  the  agreement;  and  upon  the  autho- 
rity of  Grace  v.  Smith  (2),  he  who  takes  a 
moiety  of  all  the  profits  indefinitely  shall 
by  operation  of  law  be  made  liable  to  losses, 
if  losses  arise,  upon  the  principle  that  by 
taking  a  part  of  the  profits,  he  takes  from 
the  creditors  a  part  of  that  fund  which  is 
the  proper  security  to  them  for  the  payment 
of  their  debts.  This  was  the  foundation  of 
the  decision  in  Grace  v.  Smith,  and  I  think 
It  stands  upon  the  fair  ground  of  reason." 
The  result  of  the  cases  is  most  correctly  laid 
down  by  Mr.  Smith,  in  the  following  terms : 
"  But  with  respect  to  third  persons  an  actual 
partnership  is  considered  by  the  law  to  sub- 
sist wherever  there  is  a  participation  in  the 
profits,  even  though  the  participants  may 
have  most  expressly  stipulated  against  the 
usual  incidents  of  that  relation.  Such  stipu- 
lation will  indeed  hold  good  between  him- 
self and  his  companions,  but  will  in  nowise 
diminish  bisliability  to  third  persons."  Bond 
V.  Pillard  (S),  Cheap  v.  Cramond  (4),  Ex 
parte  Wheeler  {5"),  and  the  recent  case  of 
Pott  V.  Eyton  (6),  afibrd  illustraUons  of  the 
rule  thus  stateid.  It  will  perhaps  be  con- 
tended, on  the  part  of  the  defendant  Nesham, 
that  this  was  but  a  mode  of  ascertaining  the 
price  to  be  paid,  which  it  was  intended 
should  be  greater  or  less,  according  to  the 
prosperity  of  the  paper;  but  whatever  might 
have  been  the  result,  if  different  language 
had  been  used,  or  whatever  may  be  the 
position  of  the  parties  inter  >e,  the  express 
declaration  that  Nesham  shall  be  entitled  to 
profits  qud  profits,  as  waslaid  down  in  Smith 
V.  fVatson  (7),  certainly  renders  him  liable  to 
demands  like  the  present. 

Talfourd,  Serj.i^Unthanh  with  him),  con- 
tra.— The  question  in  this  case  turns  on 
the  construction  which  is  to  be  put  upon 
the  agreement  entered  into  between  Ne- 
sham and  Lowthin,  and  that  must  depend 

(2)  2  W.  Block.  998. 

(3)  3  Mee.  &  Wels.  367 ;   «.  e.  7  Law  J;  Rep. 
(n.s.)  Excb.  78. 

(4)  4  U.  Ot  Aid.  663. 

(5)  Buck.  25. 

(6)  IS  Uw  J.  Rop.  (N.S.)  C.P.  257. 

(7)  2  B.  8e  C.  401 ;  s.  c.  2  Uw  J.  Rep.  K.B.  63. 


wholly  upon  the  terms  of  the  instrument ; 
for  it  is  not  competent  for  the  Court  to 
enter  into  the  question  whether  that  agree- 
ment was  merely  colourable,  and  adopted 
as  a  mode  of  enabling  Nesham  to  carry  on 
the  business  substanti^y  for  his  own  benefit, 
as  that  would  be  matter  of  fact  to  be  found 
by  the  jury.  The  decision  must  rest  wholly 
on  the  language  of  the  agreement;  and 
when  the  whole  of  it  is  looked  at,  the  effect 
will  be  found  to  be,  that  the  value  of  the 
paper  being  considered  between  the  parties 
at  the  time  as  1,500^,  Nesham  stipulates 
that,  in  the  event  of  its  turning  out  to  be 
more  valuable,  he  should  have  a  larger 
sum;  and  lest  it  should  turn  out  to  be  of 
less  value  than  contemplated,  be  guaranteed 
that  the  profits  should  amount  to  a  sum 
of  150/.  over  and  above  the  payments. 
Such  an  arrangement  does  not  render  Ne- 
sham a  partner,  for  the  latter  portion  is 
neither  more  nor  less  than  the  ordinary 
representation  or  warranty,  which  is  usually 
entered  into  on  the  sale  of  a  budness.  The 
party,  under  those  circumstances,  may  be 
said  to  have  an  interest  in  the  profits  in  one 
sense,  but  not  in  the  sense  which  would 
render  him  liable  to  third  persons.  The 
vendee  would  have  a  right  to  sue  the  gua- 
rantor, if  they  fell  short,  and  an  account  of 
the  profits  would  be  a  necessary  conse- 
quence, but  he  would  not  thereby  become 
a  partner.  With  respect  also  to  the  sum 
beyond  500/.,  that  was  a  mere  mode  of 
ascertaining  the  quantum  of  payment ;  and 
the  case  wholly  differs  from  that  of  Waugh 
V.  Carver,  where  there  was  a  stipulation  for 
a  general  and  indefinite  share  in  the  profits. 
The  amount  of  profits  could  not  ^en  be 
used  as  the  data  for  calculating  the  amount 
of  the  payment,  as  was  intended  here. 
Thus,  in  Grace  v.  Smith,  Lord  C.  J.  De 
Grey  observes,  "  I  think  the  true  criterion 
is  to  inquire  whether  Smith  agreed  to  share 
the  profits  of  the  trade  with  Robinson,  or 
whether  he  relied  on  those  payments  as  a 
fund  of  payments — a  distinction  not  more 
nice  than  usually  occurs  in  questions  of 
trade  or  usury."  The  definition  in  Mr. 
Smith's  note  is  followed  up  by  a  passage 
which  shews  that  it  is  not  applicable  to  a 
case  like  the  present,  for  he  proceeds, 
"  And  this  is  founded  on  a  principle  of 
justice  to  the  community ;  for,  to  use  the 
language  of  the  Lord  Chief  Justice,  in  the 
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principal  case,  by  taking  part  of  the  profits, 
he  takes  from  the  creditors  a  part  of  that 
fund  which  is  the  proper  security  to  them 
for  the  payment  of  their  debts."  The  re- 
lation intended  to  be  created  by  this  instru- 
ment -was  not  that  of  partners  to  be 
mutually  liable  for  profit  and  loss,  but  of 
vendor  and  vendee,  the  price  to  be  paid 
being  rendered  dependent  upon  the  value 
which  experience  might  shew  the  paper 
really  possessed.  It  is  true  that  the  passage 
from  the  agreement  which  has  been  read 
speaks  of  profits,  but  the  use  of  that 
term  does  not  conclude  the  question  ; 
it  is  wholly  immaterial  by  what  name 
tbey  may  choose  to  designate  the  fund,  if 
the  rest  of  the  agreement  shews  that  the 
real  intent  of  the  parties  was  difierent — 
Beete  v.  Bidgood  (8).  That  the  mere  cir- 
cumstance that  a  party  is  to  receive  a  sum 
out  of  the  profits  does  not  render  him  a 
partner,  has  been  decided  in  Hesketh  t. 
Blanchard(9)  and  Mair  v.  Glennie  {10). 
Dry  V.  Bostoell {II)  is  likewise  a  strong 
authority,  for  there  Uie  party  was  actually 
to  receive  half  the  gross  earnings,  yet,  inas- 
much as  no  contract  for  bearing  mutually 
the  profit  and  loss  was  contemplated,  the 
person  who  worked  the  vessel  on  these 
terms  was  held  not  to  be  liable  to  third 
persons  as  a  partner. 
Channell,  Serj.  replied. 

WrLDE,  C.J. — This  is  an  action  for  goods 
sold  and  delivered ;  and  the  only  question 
for  our  decision  is,  whether  the  parties 
against  whom  it  is  brought  were  partners 
in  the  business  for  which  the  goods  were 
supplied.  They  were  supplied  for  a  news- 
paper, which  was  carried  on  under  an  agree- 
mentbetweenNesham  andLowthin.  Nesham, 
it  appears,  had  originally  been  the  proprie- 
tor of  the  paper,  which  he  afterwards  sold ; 
bat  having  become  the  mortgagee  of  it,  he, 
either  under  a  power  of  sale,  or  by  some 
arrangement  with  the  mortgagors,  on  the  15th 
of  June  1844,  entered  into  the  agreement 
with  Lowthin,  which  is  set  out  in  the  case. 
All  matters  antecedent  to  that  agreement 
may,  I  think,  be  rejected ;  and  the  sole 
question  relates  to  the  different  parts  of  the 

(8)  7  B.  &  C.  4fi8 ;  s.  o.  6  Law  J.  Rap.  K.B.  3£. 

(9)  4  EMt.  144. 

(10)  4  Mao.  Sc  Selw.  240. 

(11)  I  Caaipb.32». 

New  Sbribs,  XVf.— C.P. 


agreement,  and  the  construction  which  ought 
to  be  put  upon  it.  My  Brother  Talfourd, 
in  his  argument,  cited  the  case  of  Beete  v. 
Bidgood,  as  shewing  that  we  must  not  look 
to  the  mere  words  or  form,  but  to  the  sub- 
stance and  efiect  of  the  entire  agreement, 
in  putting  a  construction  upon  the  instru- 
ment. In  that  case  the  Court  decided  that 
an  agreement  that  the  price  of  an  estate 
should  be  paid  at  certain  future  days,  with 
interest,  calculated  at  6Z.  per  cent,  per  ann. 
was  not  usurious,  on  the  ground,  that  though 
the  parties  chose  to  call  a  portion  of  the 
sum  interest,  yet,  in  truth,  it  was  only  part 
of  the  purchase-money  of  the  estate.  Adopt- 
ing at  once  the  principle  of  that  case,  was 
not  Nesham  here  a  partner  quoad  third 
persons?  Now,  the  real  state  of  facts  seems 
to  me  to  be  this.  The  paper  being  con- 
sidered to  be  of  the  value  of  1,500/.,  an 
agreement  for  a  partnership  in  it  is  entered 
into  between  these  parties  to  continue  for 
seven  years,  the  time  being  limited  to  that 
period,  because  it  was  supposed  that  within 
it  Nesham  would  be  paid  his  1,5002.,  and 
that  if  that  1,5002.  was  not  realized,  then 
Nesham  ought  to  get  nothing.  It  is  true, 
indeed,  that  there  are  provisions  for  deter- 
mining the  agreement,  and  also  for  altering 
the  relation  between  the  parties,  but  the 
time  had  not  arrived  at  which  those  provi- 
sions were  in  force,  and  therefore  they 
may  be  wholly  disregarded.  Considerable 
discussion  has  taken  place  as  to  what 
constitutes  a  partnership, — not,  indeed,  be- 
tween the  parties  themselves,  but  as  against 
third  persons;  but  all  the  cases  seem  to 
shew,  that  if  a  party  stipulates  that  he 
shall  be  entitled  to  receive  a  part  of  the 
profits  of  a  trading  concern,  he  is  liable  to 
persons  who  supply  the  means  of  carrying 
it  on.  It  becomes,  therefore,  material  to  see 
for  what  Nesham  contracted.  Now,  the 
agreement  provides  that  Nesham  shall 
take  all  the  profits  which  the  paper  should 
produce  above  1502.  per  annum,  in  part 
payment  of  his  1,5002.  That  is  ite  effect 
and  substance  ;  and  if  there  was  no  profit 
beyond  1502.  realized,  then  Nesham  would 
receive  nothing.  His  right  to  receive  any 
thing  depended  entirely  upon  there  being 
profits  above  1502. ;  for  it  would  be  idle 
for  him  to  receive,  and  then  pay  back.  The 
case  has  been  argued  upon  the  assumption 
that  the  1,5002.  was  to  be  paid  absolutely, 
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but  that  is  clearly  not  so  :  the  stipulation 
is,  that  he  shall  receive  profits  to  that 
extent,  and  a  further  sum  if  they  exceed  a 
given  amount  Being,  therefore,  a  recipient 
of  the  profits,  he  is,  I  think,  on  the  plainest 
principles,  liable  to  pay  for  the  means  sup- 
plied to  create  them ;  and  the  plaintiff,  having 
supplied  the  goods  during  the  period  Ne- 
sham  had  stipulated  to  receive  the  profits,  ia 
entitled  to  recover  the  price  against  him. 

CoLTMAN,  J. — In  determining  the  present 
point,  we  must  look  to  the  actual  state  of 
&cts  subsisting  at  the  time  the  debt  arose, 
quite  independently  of  the  clause  for  the 
determination  of  the  agreement.  Then,  the 
question  is,  not  whether  Lowtbin  and 
Nesham  were  partners  inter  se,  but  whe- 
ther they  were  so  with  reference  to  third 
persons.  Upon  that  subject  I  take  the  law 
to  be  clear,  that  wherever  a  party  stipulates 
for  a  part  of  the  profits,  quh  profits,  he 
becomes  liable  to  creditors,  even  though 
diere  be  a  precise,  express  stipulation  be- 
tween the  parties  against  any  such  liability. 
Then,  here,  Nesham  was  to  receive  part,  and 
with  respect  to  that  the  matter  is  clearer 
which  relates  to  the  surplus  profits.  The 
agreement,  so  far  as  they  are  concerned, 
states,  "  It  is  also  agreed  that  the  said 
Nesham  shall  continue  to  receive  such  sur- 
plus profits  until  the  same  shall  amount  to 
5002.,  and  that  all  additional  surplus  profits 
shall  be  the  property  of  the  said  Lowthin, 
and  shall  be  taken  by  him  for  his  own  use 
and  benefit."  He  thus,  certainly,  became 
entitled  to  some  part  of  the  profits ;  and 
bis  being  entitled  to  any  part  rendered  him 
liable  to  this  demand. 

Maule,  J. — I  am  of  the  same  opinion. 
This  must  be  considered  as  an  agreement 
between  Nesham,  having  an  interest  in  the 
paper,  and  Lowthin,  for  its  sale  to  the  latter ; 
and  I  quite  agree  with  the  case  which  has 
been  cited,  that  we  must  look  to  the  sub- 
stance, and  not  to  the  form,  of  the  agree- 
ment, in  order  to  arrive  at  its  true  construc- 
tion. The  proper  criterion  of  partnership 
is,  whether  the  party  has  an  interest  in  the 
profits ;  and  we  must  ascertain  whether 
Nesham  had  such  interest.  Now,  the  state  of 
facts  is  this  :  Nesham,  being  the  proprietor, 
and  entitled  to  all  the  profits  of  the  paper, 
agrees  to  dispose  of  it.  By  that  agreement 
what  does  Nesham  part  with,  and  what  does 
Lowthin  acquire  ?  It  provides  that  Lowtbin 


shall  receive  1502.  a  year  during  the  sens 
years ;  and  that  is  everything  he  is  certainly 
to  receive  during  that  period  ;  and  at  the  end 
of  the  seven  years  he  is  also  to  receive  and 
become  the  proprietor  of  the  paper.  In 
everything  else  in  the  concern  Nesham 
remains  beneficially  interested.  Such  a 
state  of  facts,  indeed,  may  give  rise  to  a  ques- 
tion whether  Lowthin  was  a  partner,  and  so 
liable,  or  whether  he  was  only  acting  in  the 
capacity  of  a  manager  having,  in  certain 
contingencies  only,  an  interest  in  the  profits, 
and  therefore  not  liable.  His  being  a 
partner,  and  consequently  liable,  is  not  dis- 
puted; but  in  my  opinion  Nesham  was 
more  unquestionably  a  partner  than  Low- 
thin was.  His  position  was  this,  that  he 
was  to  have  the  whole  profits  of  the  con- 
cern if  they  exceeded  1 5Ql.  a  year,  to  the  ex- 
tent of  1  ,.500/.,  with  interestduring  the  seven 
years  ;  and  in  his  pecuniary  tUtius  he  would 
be  richer  or  poorer  by  the  sum  of  profits 
beyond  150/.  a  year  during  those  yean. 
Under  these  circumstances,  it  appears  to 
me  to  be  impossible  to  say  that  he  was  not 
quoad  third  persons  a  partner.  The  contin- 
gencies for  which  provision  was  made  by 
the  agreement  not  having  arisen,  that  por- 
tion of  it  may  be  wholly  dismissed,  as  not 
affecting  in  any  degree  the  question. 
Williams,  J.  concurred. 


Judgment  for  the  plaintiffs. 


6.    \ 
17./ 


BRADLEY  V.  GREY. 


1846. 

Nov, 

Judgment — Style  of  Court  of  Conmtm 
Pleas — Issue  joined. 

The  declaration  on  a  judgment  stated  U 
to  have  been  obtained  in  the  Court  of  our 
Lady  the  Queen  of  her  Bench  here  at  West- 
minster, to  which  the  defendant  pleaded 
"  that  there  was  not  any  record  of  the 
said  supposed  recovery  remaining  m  the 
said  Court  of  our  Lady  the  Queem,  be- 
fore the  Queen  herself  at  Westminster, 
named  in  the  said  declaration  the  Court 
of  our  Lady  the  Queen  of  her  Bench  at 
Westminster,  in  manner  and  form  as  n 
the  declaration  alleged ;"  to  which  the  plain- 
tiff replied,  that  there  is  such  a  record  of 
the  said  recovery  remaining  in  the  said 
Court    of  our    Lady   the    Queen   of  her 
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Bench  here,  in  manner  and  form  <m  in  the 
ieelaration  alleged.  Upon  motion  for  judg- 
ment, upon  production  of  a  record  of  this 
court, — Held,  that  the  description  in  the 
declaration  was  a  sufficient  description  of 
this  court,  and  that  a  sufficient  issue  was 
joined  by  tlie  plea,  and  that  the  plaintiff  was 
entided  to  judgment. 

Debt  upon  a  judgment 

The  declaration  stated  that  the  plaintiflT, 
on  &c.,  in  the  Court  of  onr  Lady  the  Queen 
of  her  Bench  here  at  Westminster,  in  the 
connty  of  Middlesex,  by  the  consideration 
and  judgment  of  the  said  Court,  recovered 
•gainst  the  defendant,  as  well  a  certain 
debt  of  18Z.,  as  also  91  18s.,  which  in  and 
by  the  said  Court  of  our  said  Lady  the 
Qoeen  of  the  Bench  were  then  adjudged  to 
the  plaintiff  for  his  damages  which  he  had 
sustained,  as  well  by  reason  of  the  detention 
of  the  said  debt  as  for  his  costs  and  charges, 
&c.  To  this  the  defendant  pleaded  that 
"there is  not  any  record  of  the  said  supposed 
leeorery  remaining  in  the  said  Court  of  our 
Lady  the  Queen,  before  the  Queen  herself, 
at  Westminster  (named  in  the  declaration, 
the  Court  of  our  Lady  the  Queen  of  her 
Bench  at  Westminster),  in  manner  and  form 
as  in  the  declaration  alleged.  The  plaintiff 
Rpiied  that  "  there  is  such  a  reconl  of  the 
Slid  recovery  remaining  in  the  said  Court  of 
oar  Lady  the  Queen  of  her  Bench  here,  in 
manner  and  form  as  the  plaintiff  hath  in  the 
saiddedaration  above  alleged."  Verification 
by  the  record,  and  prayer  of  inspection. 

Pearson  now  moved  for  judgment,  upon 
production  of  the  record  of  a  judgment  in 
this  court,  against  which 

Lush  shewed  cause. — There  is  a  fetal 
variance  between  the  record  produced  and 
that  set  forth  in  the  declaration  and  plea. 
The  record  stated  in  the  declaration  is 
that  of  a  judgment  of  the  Court  of  Queen's 
Bench,  for  that  is  "  the  Court  of  our  Lady 
the  Queen  of  her  Bench  here  at  West- 
minster;" and  the  defendant,  in  order  to 
exclude  the  possibility  of  any  mistake,  has 
rendered  it  more  certain  by  describing  it  in 
his  plea,  as  the  said  Court  of  our  Lady  the 
Queen,  before  the  Queen  herself,  at  West- 
minster, which,  beyond  all  question,  is  the 
proper  and  peculiar  designation  of  the  Court 
of  Queen's  Bench.  'The  plaintiff  has  ac- 
cepted that  issue,  and  must  support  the 


affirmative  of  it.  If  he  proposed  to  rely  on 
the  description  in  his  declaration,  as  being 
intended  to  apply  to  this  court,  he  should 
have  demurred  to  the  plea  on  the  ground 
that  it  contained  no  answer  ;  but  he 
has  chosen  to  treat  it  as  being  an  answer, 
and  he  is  now  concluded.  He  cannot 
now  turn  round,  and  treat  the  plea  as 
no  answer;  for,  if  he  does  so,  then  he 
is  met  by  the  difficulty  that  there  is  no 
complete  issue  joined,  and  this  Court  cannot, 
under  those  circumstances,  give  any  judg- 
ment. 

Pearson,  contri. — The  designation  of 
this  court,  as  used  in  the  declaration,  is  its 
proper  designation.  It  is  the  tide  ascribed 
in  Impey's  Pract.  C.P.  2 ;  and  it  is  the 
one  usually  adopted.  It  certainly  is  not 
the  title  of  the  Court  of  Queen's  Bench  ; 
the  appropriate  designation  of  which  is  "  the 
Court  of  our  Lady  the  Queen,  before  the 
Queen  herself."  But,  at  all  events,  even 
if  there  were  a  variance,  according  to  the 
opinion  of  Alderson,  B.,  expressed  in  Hop' 
kins  V.  Francis  {V),  it  may  be  amended;  and 
as  the  defendant  could  not,  in  this  instance, 
have  been  in  any  way  misled,  for  he  must 
have  known  of  the  existence  of  the  prior 
judgment  and  that  the  plaintiff  was  pro- 
ceeding upon  it,  the  Court  will  allow  an 
amendment.  Then,  with  respect  to  the 
issue,  the  declaration  is  confessed  by  the 
plea,  and  the  Court  may  give  judgment 
upon  that.  The  form  of  the  judgment 
shews  that  such  is  the  proper  course  :  it  is 
stated  in  Tidd^s  Forms,  p.  256,  in  these 
terms,  "  Afterwards,  on  &c.,  come  here  as 
well  the  said  A.  B.  as  the  said  C.  D,  by 
their  attomies  aforesaid,  upon  which  the 
record  aforesaid  being  seen  and  inspected 
by  the  said  Court  here,  it  sufficientiy  ap- 
pears to  the  same  Court  that  there  is  such 
a  record  of  recovery  against  him  the  said 
C.  D.  at  the  suit  of  the  said  A.  B,  as  he  the 
said  A.  B.  hath  above  in  that  behalf  alleged. 
Therefore  it  is  considered,"  &c. 

WiLDB,  C.J.  —  The  declaration  states, 
that  the  plaintiff,  "in  the  Court  of  our 
Lady  the  Queen  of  her  Bench  here  at 
Westminster,  in  the  county  of  Middle- 
sex,"  recovered  a  judgment   against   the 

(1)  13  Mee.  &  Wei*.  668;  s.  c.  14  Law  J.  R«p. 
(H.8.)  Exch.  207. 
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defendant.  That  appears  to  me  to  be  a 
sufficient  description  of  a  record  of  this 
court ;  for  it  is  more  applicable  to  such  a  re- 
cord than  to  a  record  of  the  Court  of  Queen's 
Bench,  which  is  always  stated  to  be  held 
before  the  Queen  herself.  Then  the  defen- 
dant by  his  plea  says,  that  there  is  not  any 
record  of  the  said  supposed  recovery  re- 
maining in  the  sud  Court  of  our  Lady  the 
Queen,  before  the  Queen  herself  at  West- 
minster. He  there  chooses  to  give  a  name 
which  does  not  correspond  with  that  given 
in  the  declaration ;  but  from  the  use  of  the 
words  "  said  Court,"  it  is  evident  he  means 
to  refer  to  the  Court  which  had  been  named 
by  the  plaintiff;  and  that  is  further  shewn 
by  the  following  part  of  the  plea,  which 
proceeds,  "  named  in  the  declaration,  the 
Court  of  our  Lady  the  Queen  of  her  Bench 
at  Westminster,  in  manner  and  form  as  in  the 
declaration  alleged."  Now,  in  the  present 
state  of  the  record,  the  plea  must  be  read 
in  such  a  way,  if  possible,  as  shall  render  it 
an  answer  .to  the  declaration ;  and,  under 
those  circumstances,  I  think  it  may  well  be 
treated  as  a  denial  of  there  being  any  judg- 
ment of  the  Court  alleged  by  the  plaintiff, 
which  is  of  this  court.  If  it  had  been 
merely  a  denial  that  there  was  any  re- 
cord of  the  judgment  remaining  in  the  said 
court,  modo  et  formd  as  in  the  declaration 
alleged,  there  can  be  no  doubt  that  it  would 
have  been  a  perfectly  good  traverse ;  and 
I  do  not  see  that  it  alters  the  sense  by 
giving  the  Court  a  different  name,  when  it 
concludes  with  the  words  "  in  manner  and 
form,"  as  in  the  declaration  alleged.  Then 
the  replication  re-asserts,  that  there  is  such 
a  record  of  the  said  recovery  remaining  in 
the  said  Court  of  our  Lady  the  Queen  of 
her  Bench  here,  in  manner  and  form  as  the 
plaintiff  hath  in  the  said  declaration  above 
alleged,  and  to  this  the  defendant  has  not 
objected.  It,  therefore,  appears  to  me,  that 
a  sufficient  issue  is  presented,  and  that  the 
plaintiff  has  sustained  his  declaration  and 
replication. 

CoLTMAN,  J. — I  think  the  right  view  of 
this  question  is  that  presented  by  my  Lord  ; 
but  there  is  another  view  in  which  I  am 
also  satisfied  that  the  plaintiff  is  entitled 
to  our  judgment.  The  statement  in  the 
declaration  certainly  describes  sufficiently  a 
record  of  this  court.  The  plea  then,  if  it 
does  not  deny,  confesses  the  declaration,  and 


says  that  there  is  no  such  record  in  the 
Court  of  Queen's  Bench.  That  is  no  an- 
swer whatever  to  the  declaration,  and  being 
no  answer  on  the  whole  record,  ihe  plaintiff 
must  succeed. 

Maule,  J. — Two  questions  arise  in  a  case 
of  this  nature,  one  of  fact ;  the  other,  of 
law.  The  first  is,  as  to  the  existence  of 
the  record  :  and  the  other,  what  should  be 
the  judgment.  Now,  if  we  look  at  the 
reco:^  before  us,  the  replication  states  that 
there  is  a  record  of  this  court,  as  set  forth 
in  the  declaration,  and  that  the  party  is 
ready  to  verify  it  when  and  where  the  Court 
shall  direct ;  and  thereupon  a  day  is  given 
to  him  to  produce  the  record  in  Uiat  repli- 
cation mentioned,  so  that  upon  its  produc- 
tion, the  Court  must  try  the  existence  of  that 
record  as  a  matter  of  fact,  whatever  may  be 
the  result.  Then,  I  think  the  description 
of  the  Court  of  our  Lady  the  Queen  of  her 
Bench  at  Westminster,  is  a  sufficient  de- 
scription of  this  court ;  and,  consequently, 
the  question  of  fact  which  we  have  to  try 
being  whether  there  is  a  record  of  this  Court, 
we  must  find  that  in  favour  of  the  plaintiff. 
With  respect  to  the  plea,  it  seems  to  me, 
that  it  must  be  read  in  the  sense  of  a  denial 
of  the  existence  of  such  a  record,  and  that 
the  part  of  it  which  speaks  of  the  Court  of 
Queen's  Bench  must  be  regarded  as  an 
impertinent  commentary,  or  an  erroneous 
description  of  what  was  otherwise  snffi- 
cientiy  ascertained.  There  is  a  perfectiy 
good  traverse  without  it ;  and  it  is  just  as 
impertinent  and  idle  as  if  it  had  added,  that 
the  plaintiff  was  a  Scotchman.  I  think, 
therefore,  on  the  whole,  that  the  plaintiff 
is  entitled  to  our  judgment ;  and  if  that  be 
erroneous,  the  defendant  has  his  remedy  by 
writ  of  error. 

v.  Williams,  J.  concurred. 

Judgment  for  the  plaintiff. 


1846. 
July  6 


a.} 


DOE  d.  WOODALL  AND  ANOTHEK 
r.  WOODALL  AND  ANOTHEK. 


Devise — General  Intention  of  Testator— 
Estate  Tail  or  Life  Estate. 

A  testator  by  his  mil  devised  certtin 
lands  to  his  son  for  life,  with  remainders  m 
strict  settlement  to  his  issue,  with  remainder 
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la  the  teitaior's  grandson  Thomas  for  Ufe, 
with  remainder  in  strict  settlement  to  his  issue, 
and  for  default  of  such  issue  to  the  use  of  hit 
grandchildren,  fV,  S,  A.  and  H.  {f  Uvif^ 
at  his  decease,  for  their  lives  and  the  life  of 
the  survivor,  as  tenants  in  common ;  and  after 
their  several  deceases  and  the  decease  of  the 
survivor,  to  the  use  of  the  son  and  sons,  ^c, 
of  W,  S,  A.  and  H.  lawfully  to  he  begotten 
severally  and  successively,  and  in  remainder 
as  they  shall  be  in  priority  of  birth  and 
seniority  of  age,  and  of  the  several  heirs  of 
their  body  as  tenants  in  common  ;  and  in  de- 
fauU  of  such  issue  to  the  daughters  of  the 
said  grandchildren  in  like  settlement,  "And 
in  ease  either  of  my  said  grandchildren  W, 
S,  A.  and  H.  shall  happen  to  die,  leaving 
no  issue  behind  him,  her,  or  them,  then  my 
mU  and  meaning  it,  that  all  and  singular 
the  premises  herein  lastly  devised  shall  go 
•nd  remain  to  the  survivor  of  them,  and  the 
heirs  of  his  or  her  body  lawfully  to  be  be- 
gotten in  manner  aforesaid;"  and  in  failure 
of  issue  of  either  of  their  bodies,  then  over. 
S,  one  of  the  grandchildren,  was  the  sur- 
vivor:— Held,  that  the  words  "in  manner 
aforesaid"  imported  a  clear  reference  to  a 
previous  claute  of  the  devise,  and  incor- 
porated it  with  the  second  clause ;  and  that 
as  the  previous  clausegave  only  an  estate  for 
life  to  the  grandchildren,  the  second  clause 
wot  eontrouled  by  it,  and  gave  an  estate  for 
Ufe  only. 

CASE. 

Thomas  Morgan,  being  seised  in  fee 
simple  of  the  estates  in  question,  duly 
made  and  executed  his  will,  bearing  date 
the  26th  of  November  1795,  and  after 
thereby  devising  the  estates  in  question 
(sitoate  in  Llanellen  and  Llanover)  to  his 
son  Samuel  Morgan  (since  deceased  without 
isiae),  for  his  life,  without  impeachment  of 
waste,  with  a  limitation  to  trustees,  in  the 
said  will  named,  and  their  heirs,  during  his 
life,  upon  the  usual  trusts,  to  support  con- 
tingent remainders,  and  a  charge  of  an 
annuity  of  201.  to  the  testator's  daughter, 
Ann  Llewellin,  since  deceased,  for  her  life, 
with  remainder,  from  and  after  the  decease 
of  the  said  S.  Morgan,  to  the  use  of  the 
first  and  all  and  every  the  son  and  sons  of 
the  said  Samuel,  successively,  and  according 
to  aeniority,  in  tail  general ;  with  remainder 
to  the  use  of  all  and  every  the  daughter  and 
daughters  of  the  said  Samuel  in  tail  general, 


and  if  more  than  one,  as  tenants  in  com- 
mon, with  cross  remainders  between  thefn 
in  tail  general ;  with  remainder  to  the  use 
of  the  testator's  grandson,  Thomas  Llewel- 
lin (also  since  deceased  and  without  issue), 
for  his  life,  without  impeachment  of  waste; 
and  from  and  after  his  decease,  to  the  use 
of  the  first  and  all  and  every  the  son  and 
sons  of  him,  the  said  T.  Llewellin,  succes- 
sively, and  according  to  seniority,  in  tail 
general ;  with  remainder  to  the  use  of  all 
and  every  the  daughter  and  daughters  of  the 
said  T.  Llewellin  in  tail  general ;  and  if 
more  than  one,  as  tenants  in  common,  and 
with  cross  remainders  between  them  in  tail 
general.  The  testator  proceeded  in  the 
words  following,  viz. :  "  And  for  default  of 
such  issue,  then  to  the  use  of  my  grand- 
children William  Llewellin,  Samuel  Llew- 
ellin, Alice  Llewellin,  and  Hannah  Llewellin 
(brothers  and  sisters  of  my  said  grandson 
Thomas  Llewellin),  if  they  shall  happen  to 
be  living  at  the  time  of  his  decease,  for  and 
during  the  term  of  their  natural  lives,  and 
the  life  of  the  survivor  of  them,  to  take  as 
tenants  in  common  and  not  as  joint  tenants ; 
and  from  and  after  their  several  deceases, 
and  the  decease  of  the  survivor  of  them,  the 
said  William  Llewellin,  Samuel  Llewellin, 
Alice  Llewellin  and  Hannah  Llewellin,  to  the 
use  and  behoof  of  the  first  and  all  and  every 
the  son  and  sons  of  the  body  and  bodies  of  my 
said  grandchildren  William,  Samuel,  Alice 
and  Hannah,  lawfully  to  be  begotten,  seve- 
rally and  successively,  and  in  remainder 
one  after  another,  as  Uiey  and  every  of  them 
shall  be  in  priority  of  birth  and  seniority  of 
age,  and  of  the  several  and  respective  heira 
of  the  body  and  bodies  of  all  and  every 
such  son  and  sons  lawfully  issuing,  the 
elder  of  such  sons  and  the  heirs  of  his  body 
lawfully  issuing  being  always  preferred, 
and  to  take  before  the  younger  of  them,  and 
the  heirs  of  his  and  their  body  and  bodies 
lawfully  issuing,  to  take  as  tenants  in  com- 
mon and  not  as  joint  tenants;  and  for  want 
or  in  default  of  such  issue,  to  the  use  of 
all  and  every  the  daughter  and  daughters  of 
the  bodies  of  my  said  grandchildren  Wil- 
liam, Samuel,  Alice  and  Hannah,  lawfully 
to  be  begotten,  and  the  heirs  of  the  bodies 
of  such  daughters,  respectively,  lawfully 
issuing,  the  daughters  of  each  of  my  said 
grandchildren,  William,  Samuel,  Alice  and 
Hannah,  if   more  than  one,   to   take  aa 
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tenants  in  common  and  not  as  joint  tenants ; 
and  in  case  of  the  death  and  failure  of  issue 
of  any  one  or  more  of  the  said  daughters  of 
my  said  grandchildren,  ail  and  every  the 
■hare  and  shares  of  her  or  them  so  dying, 
when  and  so  often  as  it  shall  so  happen, 
shall  g^,  remain  and  enure  to  the  survivor 
•nd  survivors,  and  other  and  others  of  the 
said  daughters,  and  the  heirs  of  the  body 
and  bodies  of  such  surviving  and  other 
daughter  and  daughters,  respectively,  such 
•nrviving  daughters,  if  more  than  one,  to 
take  also  in  equal  parts  and  shares  as 
tenants  in  common  and  not  as  joint  tenants ; 
and  if  all  such  daughters  but  one  shall  die 
without  issue,  or  if  there  shall  happen  to  be 
but  one  daughter  of  the  body  of  my  said 
grandchildren  lawfully  to  be  begotten,  then 
to  the  use  of  such  only  surviving  daughter, 
and  the  heirs  of  her  body  lawfully  issuing. 
And  in  case  either  of  my  said  grandchildren, 
William,  Samuel,  Alice  and  Hannah,  shall 
happen  to  die  leaving  no  issue  behind  him, 
her,  or  them,  then  my  will  and  meaning  is, 
that  all  and  singular  the  premises  herein 
lastly  devised  shall  go  and  remain  to  the 
■urvivor  of  them,  and  the  heirs  of  his  or  her 
body  lawfully  to  be  begotten  in  manner 
aforesaid,  and  on  failure  of  issue  of  either  of 
ttieir  bodies  lawfully  begotten,  then  I  give, 
devise  and  bequeath  the  same  premises  to 
the  use  of  the  children  of  my  brothers 
Charles  Morgan  and  James  Morgan,  in 
manner  following,  (that  is  to  say,)  two- 
third  parts  of  the  said  premises  unto  the 
children  of  Charles  Morgan,  and  one-third 
part  thereof  to  the  children  of  James  Mor- 
gan, and  their  lawful  issue,  their  heirs  and 
assigns  for  ever,  share  and  share  alike,  and 
to  and  for  no  other  use,  intent,  or  purpose 
whatsoever."  The  said  testator  by  his  said 
will  then  devised  a  certain  other  estate 
called  Long  Bams,  to  his  said  grandson, 
William  Llewellin,  for  life,  without  impeach- 
ment of  waste,  with  a  limitation  to  the  trus- 
tees therein  named  and  their  heirs  during 
his  life,  upon  the  usual  trusts,  to  support 
contingent  remainders;  with  remainder,  im- 
mediately after  the  death  of  the  said  William 
Llewellin,  to  the  use  of  his  first  and  other 
•ons,  successively,  and  according  to  seniority, 
in  tail  general ;  remainder  to  the  use  of  all 
and  every  the  daughter  and  daughters  of  the 
said  William  Llewellin  in  tail  general,  and 
if  more  than  one,  as  tenants  in  common, 


with  cross  remainders  between  them  in  tail; 
and  in  fiiilure  of  or  in  default  of  any  such 
issue,  the  said  testator  also  devised  in  the 
words  following,   viz.:  "To  the  use  and 
behoof  of  the  brothers  and  sisters  of  him, 
the  said  William  Llewellin,  then  living,  and 
the  heirs  of  their  bodies  lawfully  issuing, 
share  and  share  alike,  to  take  as  tenants  in 
common  and  not  as  joint  tenants ;  and  from 
and  after  the  several  deceases  of  his  brothers 
and  sisters  and  their  lawlnl  issue,  and  the 
survivor  of  them,  then  I  give,  devise,  and 
bequeath  the  last-mentioned  premises  to 
the  use  of  the  children  of  my  brothers, 
Charles  Morgan  and  James  Morgan,  and 
their  lawful    issue  and    their    heirs   and 
assigns  for  ever,  in  like  manner  and  form, 
as  the   premises   hereinbefore  devised  to 
them  in  remainder,  and  to  and  for  no  other 
use,  intent,  or  purpose  whatsoever."    The 
said  testator  by  his  said  will  then  devised 
another  estate  at  Guidog  to  his  grandson, 
Samuel  Llewellin,  for  his  life,  without  im- 
peachment of  waste,  with  a  limitation  to  the 
said  trustees  and  their  heirs  during  his  life, 
upon  the  usual  trusts  to  support  contingent 
remainders ;    with    remainder  immediately 
after  the  death  of  the  said  Samuel  Llewellin, 
to  the  use  of  his  first  and  all  and  every 
other  his  son  and  sons,  successively,  and 
according  to  seniority,  in  tail  general,  with 
remainder  to  the  use  of  all  and  every  his 
daughter  and  daughters  in  tail  general,  if 
more  than  one,  as  tenants  in  common,  with 
cross    remainders    between    them    in   tail 
general."     And  the  said  testator  then  pro- 
ceeded in  the  words  following,  vis. :  "  And 
in  failure  of  or  in  default  of  any  such  issue, 
to  the  use  and  behoof  of  the  brothers  and 
sisters  of  my  grandson,  Samuel  Llewellin, 
then  living,  and  the  heirs  of  their  bodies 
lawfully  issuing,  share  and  share  alike,  to 
take  as  tenants  in  common  and  not  as  joint 
tenants.     And  from  and  after  the  several 
deceases  of  his  brothers  and  sisters,  and 
their  lawful  issue,  and  the  survivor  of  them, 
then  I  give,  devise  and  bequeath  the  said 
last-mentioned  premises  to  the  children  of 
my  two  brothers,  Charles  and  James  Mor- 
gan, their  heirs  and  assigns  for  ever,  in  like 
manner  and  form  as  the  premises  herein- 
before devised  to  them  in  remainder."    The 
said  testator  also  then  devised  an  estate  at 
Abergavenny  to  his  granddaughter,  Alice 
Llewellin  and  Hannah  Llewellin,  for  theix 
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lives  ai  tenants  in  common,  without  im- 
peachment of  waste,  with  a  limitation  during 
their  lives  to  the  said  trustees  and  their 
heirs,  upon  the  usual  trusts,  to  support 
contingent  remainders,  with  remainder  from 
and  immediately  after  the  decease  of  his 
said  granddaughters,  Alice  and  Hannah, 
and  the  decease  of  the  survivor  of  them, 
to  the  use  of  the  first  and  all  and  every 
the  SOD  and  sons  of  the  body  and  bodies  of 
the   same   granddaughters,    severally    and 
successively,  and  according  to  seniority,  in 
tail  general ;    with   remainder   to  the  use 
of  all  and  every  the  daughter  and  daughters 
of  bis  same  granddaughters  in  tail  general, 
and   if  more    than    one    as    tenants    in 
common,  and  with  cross  remainders   be- 
tween them  in  taU  general.    And  the  said 
testator  then  proceeded  in  the  words  fol- 
lowing, viz. :  "  And  in  case  either  of  my  said 
granddaughters,  Alice  and  Hannah,  shall 
happen  to  die  leaving  no  issue  behind  her, 
then  my  will  and  meaning  is,  that  all  and 
angular  the  premises  herein  lastly  devised 
shall  go  and  remain  to  the  survivor  of  them, 
and  the  heirs  of  her  body  lawfully  to  be  begot- 
ten, in  manner  aforetaid;  and  in  failure  of 
the  issue  of  either  of  their  bodies  lawfully  be- 
gotten, to  the  use  and  behoof  of  the  brothers 
of  them,  the  said  Alice  and  Hannah,  then 
living,  and  the  heirs  of  their  bodies  lawfully 
issuing,  share  and  share  alike,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants ; 
and  from  and  after  the  several  deceases  of 
their  brothers  and  their  lawful  issue,  and 
the  survivor  of  them,  then  I  give,  devise, 
and  bequeath  the  same  premises  to  the  use 
of  the  chfldren  of  my  brothers  Charles  and 
James  Morgan,  their  heirs  and  assigns  for 
ever,  in  like  manner  and  form  as  the  pre- 
mises hereinbefore  devised  to  them  in  re- 
mainder."    And  the  said  testator  then  also 
devised  another  estate,  called  Park  (subject 
to  an  annuity  mentioned  in  the  will),  to  his 
grandson,  Thomas  Llewellin,  for  his  life, 
without  impeachment  of  waste,  with  a  limit- 
ation to  the  said  trustees  and  their  heirs 
daring  his  life,  upon  the  usual  trusts,  to 
support  contingent  remainders,  with  remain- 
der, immediately  after  the  death  of  the  said 
Thomas  Llewellin,  to  the  use  of  his  first  and 
aD  and  every  his  son  and  sons  successively, 
according  to  seniority,  in  tail  general ;  with 
remainder  to  the  use  of  all  and  every  his 
daughter  and  daughters  in  tail  general,  and 


if  more  than  one  as  tenants  in  common,  and 
with  cross  remainders  between  them  in  tail 
general.  And  then  the  said  testator  also 
proceeded  in  the  words  following,  viz. : 
"  And  in  failure  of  or  in  default  of  any  such 
issue,  to  the  use  and  behoof  of  the  brothers 
and  sisters  of  the  said  Thomas  Llewellin 
then  living,  and  the  heirs  of  their  bodies 
lawfully  issuing,  share  and  share  alike,  to 
take  as  tenants  in  common,  and  not  as  joint 
tenants  ;  and  from  and  after  the  several 
deceases  of  his  brothers  and  sisters  and  their 
lawful  issue,  and  the  survivor  of  them,  then 
I  give,  devise,  and  bequeath  the  last-men- 
tioned premises  to  the  use  of  the  children 
of  my  brothers,  Charles  and  James  Morgan, 
their  heirs  and  assigns  for  ever,  share 
and  share  alike,  and  to  and  for  no  other 
use,  intent,  or  purpose  whatsoever,  in  like 
manner  and  form,  as  the  premises  herein- 
before severally  devised  to  them  in  remain- 
der." The  said  testator  tlien  by  his  said 
will,  after  giving  power  of  leasing  to  his 
said  son,  grandsons,  and  granddaughters, 
as  therein  mentioned,  and  making  certain 
specific  and  pecuniary  bequests  out  of  his 
personal  estate,  gave,  devised,  and  be- 
queathed all  the  rest  and  residue  of  his  real 
and  personal  estate  whatsoever  and  where- 
soever, whereof  he  should  die  possessed, 
unto  his  grandson,  Thomas  Llewellin,  sub- 
ject  to  the  payment  of  the  testator's  just 
debts  and  funeral  expenses,  to  hold  to  him, 
the  said  Thomas  Llewellin,  his  heirs  and 
assigns  for  ever;  and  he  appointed  him 
sole  executor  of  his  will. 

The  testator  died  on  the  11th  of  June 
1797,  leaving  his  said  son,  Samuel  Morgan, 
his  heir-at-law,  and  his  said  grandchilc^n, 
Thomas,  William,  Samuel,  and  Hannah 
Llewellin,  him  surviving.  The  testator's 
son,  Samuel  Morgan,  died  in  1803,  a  bache- 
lor, and  intestate,  as  to  any  reservation  in 
fee,  or  other  interest,  if  any,  in  the  estates 
in  question,  which  descended  to  him  as 
undisposed  of  by  the  sud  will.  He  left  his 
sister,  Ann  Llewellin,  widow,  his  heir-at- 
law.  The  said  Ann  Llewellin  died  in  De- 
cember 1841,  intestate,  leaving  the  said 
Samuel  Llewellin  (one  of  the  testator's 
grandsons),  her  eldest  surviving  son  and 
heir-at-law.  The  testator's  grandson,  Tho- 
mas Llewellm,  died  in  September  1829,  a 
bachelor,  and  intestate,  and  leaving  his  sur- 
viving brother,  the  said  Samuel  Llewellin, 
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also  his  heir-at-law.  Before  this  period  the 
testator's  grandson,  William  Llewellin  and 
his  granddaughter  Alice,  and  Hannah 
Llewellin,  had  all  died  without  having  had 
any  issue,  viz.  William,  in  the  year  1815; 
Alice,  in  the  year  1823;  and  Hannah,  in 
the  year  1810. 

Samuel  Llewellin,  the  only  sturviving 
grandchild,  entered  into  possession  of  the 
estates  on  the  death  of  Thomas  Llewellin, 
in  1 829.  In  the  year  1 838,  the  said  Samuel 
Llewellin  executed  disentailing  deeds  under 
the  act  for  abolishing  fines  and  recoveries, 
indentures  of  lease  and  release  (and  which 
were  afterwards  duly  inrolled,  according  to 
the  said  act),  and  by  such  indentures  he 
bargained  and  sold,  and  released  and  con- 
veyed the  estates  in  question  unto  William 
Woodhouse  Secretan  and  his  heirs,  to  the 
use  of  himself,  the  said  Samuel  Llewellin, 
his  heirs  and  assigns  for  ever. 

By  his  will,  dated  the  25th  of  June  1840, 
and  duly  made  and  attested,  the  said  Samuel 
Llewellin  devised  all  his  real  estate  to  the 
defendants,  as  tenants  in  common  in  fee, 
and  died  a  bachelor  on  the  9th  of  September 
1842,  leaving  the  lessor  of  the  plaintiff, 
Hannah Woodall,hisheiress-at-Iaw.  Charles 
Morgan,  the  next  eldest  brother  of  the  tes- 
tator Thomas  Morgan,  and  who  had  died 
some  years  before  the  date  of  the  said  will, 
had  a  daughter  named  Hannah,  his  only 
child,  who  married  Thomas  Lewis,  and  died 
intestate,  in  the  year  1810,  leaving  an  only 
child,  Hannah,  the  lessor  of  the  plaintiff, 
and  the  wife  of  William  Woodall,  the  lessor 
of  the  plaintiff^  and  mother  of  the  defendant 
Thomas  Lewis  Woodall. 

James  Morgan,  the  other  brother  of  the 
testator  Thomas  Morgan,  died  in  1808,  and 
had  one  child  only,  James  Jones  Morgan, 
the  lessor  of  the  plaintiff,  who  was  bom  in 
the  year  1775,  and  is  the  father  of  the 
defendant  James  Jones  Morgan  the  younger. 

It  is  contended,  on  the  part  of  the  lessors 
of  the  plaintiff,  that  on  the  death  of  Samuel 
Llewellin,  a  bachelor,  Hannah  Woodall,  the 
lessor  of  the  plaintiff,  became  entitled  to 
two  undivided  thirds  in  tail,  and  James 
Morgan,  the  lessor  of  the  plaintiff,  to  the 
remaining  undivided  third  in  tail.  And  if 
the  Court  shall  be  of  this  opinion,  it  is 
agreed  that  a  judgment  shall  be  entered  for 
the  plaintiff  accordingly. 

But  it  is  contended,  on  behalf  of  the 


defendants,  that  the  lessors  of  the  plaintiff 
did  not  become  so  entitled.  And  if  the 
Court  shall  be  of  that  opinion,  it  is  agreed 
that  judgment  shall  be  entered  for  the  de- 
fendants. 

Channell,  Setj.,  (Nov.  19,  1845.)  for  the 
lessors  of  the  plaintiff.  —  The  testator's 
grandson  Samuel  took  an  estate  for  life 
only,  under  the  will  of  T.  Morgan.  If  he 
took  an  estate  in  tail,  as  he  executed  disen- 
tailing deeds,  and  made  a  will,  the  defen- 
dants would  be  entitled  under  the  will. 
The  true  construction  of  the  will  seems  to 
be,  that  the  four  grandchildren,  William, 
Samuel,  Alice,  and  Hannah,  took  estates 
for  life  only,  with  cross  remainders  for  life, 
and  with  cross  remainders  to  their  issue,  the 
issue  taking  estates  tail  as  purchasers.  The 
argument  on  the  other  side  will  be,  that  the 
devise  in  the  case  of  the  death  of  the  grand- 
children without  issue,  "  to  the  survivor  of 
them,  and  the  heirs  of  his  or  her  body  lawfully 
to  be  begotten,"  gave  Samuel,  in  Uie  events 
which  happened,  an  estate  tail,  but  the 
words, "  in  manner  aforesaid,"  which  follow, 
shew  the  testator's  intention,  that  the  estate 
should  go  to  such  survivor,  subject  to  the 
previous  limitation.  The  previous  words 
of  limitation  clearly  give  only  an  estate 
for  life — Cursham  v.  Newland  {\).  The 
effect  of  the  subsequent  words  is  restrained 
by  the  previous  words;  and  the  Court,  in 
giving  an  interpretation  to  the  will,  will 
look  at  the  whole  of  it  together — Watson  v, 
/'oxon(2).  Cross  remainders  are  here  ex- 
pressly given — Livesey  v.  Harding  {Z). 

Bylet,  Setj.,  Nov.  21,  {Jones  with  him), 
contra. — The  testator's  grandson  Samuel 
took  an  estate  tail.  The  words,  "to  the 
survivor  of  them,  and  the  heirs  of  his  body 
lawfully  to  be  begotten,"  create  an  estate 
tail  in  the  survivor.  The  word  "heirs'* 
ought  not  to  be  read  as  if  it  had  been  the 
word  "  children," — which  must  be  the  con- 
tention on  the  other  side.  The  words  ought 
to  be  construed  according  to  their  ordinary 
legal  meaning — Lees  v.  Mosley(4),  Poole 
v.  Poole {5),  Douglas  v.  Congreve(6),  Sayer 

(1)  2  BiDg.  N.C.  «8. 

(2)  2  Eatt,  36. 

(3)  1  Russ.  &  M;l.  636. 

(4)  1  You.  &  CoL  589 ;  s.  o.  5  Law  J.  Rep.  (m.s.) 
El.  Eq.  78. 

(3)  3  Bos.  &  Put.  620. 

(6)  4  Biag.  N.C.  1  i  s.  c.  7  Uw  J.  Rep.  (m.s.) 
C.H.  43. 


Digitized  by 


Google 


MICHAELMAS  TERM,  1846. 


33 


T.  MattermanCJ),  Coulson  t.  CouUoa(8), 
Femrne  Cant.  Rem.  161,  162.  The  words, 
"  in  manner  aforesaid,"  are  not  sufficient  to 
alter  the  clear  legal  meaning  of  the  words, 
"heirs  of  the  body."  Where  particular 
words  are  at  variance  with  the  general  intent, 
they  may  be  rejected — Doe  d.  Candler  v. 
Smitk{9),  Doe  d.  Cock  v.  Cooper {W), 
Piertom  v.  Fiekers(l  1 ),  Jetton  v.  Doe  dem. 
Wright  (\i). 

CluutneU,  Serj.,  in  reply,  cited  2  Jamian 
amWilU,  478,  last  edition,  and  Lowe  v, 
Davies{l3). 

Cur.  adv.  vuU, 

■  CoLTHAN,  J.,  in  the  absence  of  Tindal, 
G.J.,  now  delivered  the  judgment  of  the 
Court. — The  question  in  this  case  is,  whe- 
ther, in  the  events  which  have  happened, 
Samuel  Morgan  took  an  estate  tail,  or  an 
estate  fiir  life  only,  under  the  will  of  Thomas 
Morgan,  in  certain  lands  in  the  parishes  of 
Llanellin  and  Llanover,  in  the  county  of 
Monmonth:  if  he  took  an  estate  for  life  only, 
the  plaintiff, — ^if  in  tail,  the  defendant  is  enti« 
tied  to  judgment.  The  will,  after  devising 
the  lands  in  question  to  the  testator's  son, 
Samuel  Morgan,  for  life,  with  remainders  in 
strict  settlement  to  his  issue,  with  remainder 
to  the  testator's  grandson  Thomas  Llewellin, 
with  remainder  in  strict  settlement  to  his 
issue,  devises  as  follows : — "  And  for  defaalt 
of  such  issue,  then  to  the  use  of  my  grand- 
children,  William  IJ«wellin,  Samuel  Llew* 
dlin,  Alice  Llewellin,  and  Hannah  Llewellin 
(brothers  and  sisters  of  my  said  grandson 
Thomas  Llewellin),  if  they  shall  happen  to 
be  living  at  the  time  of  his  decease,  for  and 
daring  the  term  of  their  natural  lives,  and 
the  IHe  of  the  survivor  of  them,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants, 
and  from  and  after  their  several  deceases, 
aad  the  decease  of  the  survivor  of  them,  the 
said  William  Llewellin,  Samuel  Llewellin, 
AHee  Llewellin,  and  Hannah  Llewellin,  to 
the  use  and  behoof  of  the  first  and  all  and 
every  the  son  and  sons  of  the  body  and 
bodies  of  my  said  grandchildren,  William, 

(7)  Ambl.344. 

(8)  2  StM.  1126. 

(9)  7  Tann  Rep.  6SI. 

(10)  1  Eaat,  229. 

(11)  SIbid.  »48. 

(12)  2  Bli.  1. 

(13)  2  Ld.  (Uym.  IC61. 
Mew  SaaiBs.  XVI.— C.P. 


Samuel,  Alice,  and  Hannah,  lawfully  to  be 
begotten,  severally  and  successively,  and  in 
remainder  one  a^r  another,  as  they  and 
every  of  them  shall  be  in  priority  of  birth 
and  seniority  of  age,  and  of  the  several  and 
respective  heirs  of  the  body  and  bodies  of 
all  and  every  such  son  and  sons  lawfully 
issuing,  the  elder  of  such  sons,  and  the  heirs 
of  his  body  lawfully  issuing  being  always 
preferred,  and  to  take  before  the  younger  of 
them,  and  the  heirs  of  his  and  their  body 
and  bodies  lawfully  issuing  to  take  as 
tenants  in  common,  and  not  as  joint  tenants ; 
and  for  want  or  in  default  of  such  issue,  to 
the  use  of  all  and  every  the  daughter  and 
daughtets  of  the  bodies  of  my  said  grand- 
children, William,  Samuel,  Alice,  and  Han- 
nah, lawfully  to  be  begotten,  and  the  heirs 
of  the  bodies  of  such  daughters  respectively 
lawfully  issuing,  the  daughters  of  each  of 
my  said  grandchildren,  William,  Samuel, 
Alice,  and  Hannah,  if  more  than  one  to  take 
as  tenants  in  common,  and  not  as  joint 
tenants ;  and  in  case  of  the  death  and  failure 
of  issue  of  any  one  or  more  of  the  said 
daughters  of  my  said  grandchildren,  all  and 
every  the  share  and  shares  of  her  or  them 
■o  dying,  when  and  so  often  as  it  shall  so 
happen,  shall  go,  remain,  and  enure  to  the 
survivor  or  survivors,  and  other  and  others 
of  the  said  daughters,  and  the  heirs  of  the 
body  and  bodies  of  such  surviving  and  other 
daughter  and  daughters  respectively,  such 
surviving  daughters,  if  more  than  one,  to 
take  also  in  equal  parts  and  shares  as  tenants 
in  common,  and  not  as  joint  tenants;  and  if 
all  such  daughters  but  one  shall  die  without 
issue,  or  if  ^ere  shall  happen  to  be  but  one 
daughter  of  thebody  of  my  said  grandchildren 
lawfully  to  be  begotten,  then  to  the  use  of 
such  only  surviving  daughter,  and  the  heirs 
of  her  body  lawfully  issuing.  And  in  case 
either  of  my  said  grandchildren,  William, 
Samuel,  Alice,  and  Hannah,  shall  happen 
to  die,  leaving  no  issue  behind  him,  her,  or 
them,  then  my  will  and  meaning  is,  that  all 
and  singular  the  premises  herein  lastly 
devised  shall  go  and  remain  to  the  survivor 
of  them,  and  the  heirs  of  his  or  her  body 
lawfully  to  be  begotten,  in  manner  aforetaid; 
and  in  &ilure  of  issue  of  either  of  their  bodies 
lawfully  b^otten,  then  I  give,  devise,  and 
bequeath  the  same  premises  to  the  use  of 
the  children  of  my  brothers  Charles  Moi^aa 
and  James  Morgan,  in  manner  following 
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(that  is  to  say),  two  third  parts  of  the  said 
premises  unto  the  children  of  Charles  Mor- 
gan, and  one  third  part  thereof  to  the  chil- 
dren of  James  Morgan  and  their  lawful  issue, 
their  heirs  and  assigns  for  ever,  share  and 
share  alike." 

The  devise  to  the  four  grandchildren  and 
their  issue  consists  of  two  clauses  or  parts : 
the  first  giving  life  estates  to  the  four 
gpimdchildren,  with  remainders  in  tail  to 
their  sons  and  daughters,  in  language  which 
leaves  no  doubt  as  to  the  estates  which  it 
gives  to  the  grandchildren,  being  for  life 
only,  and  the  estates  to  their  sons  and 
daughters  being  to  them  as  purchasers  in 
tail.  The  second  clause  is  in  these  terms, 
"  and  in  case  either  of  my  said  grand- 
children, William,  Samuel,  Alice  and  Han« 
nah  shall  happen  to  die  leaving  no  issue 
behind  him,  her,  or  them,  then  my  will  and 
meaning  is,  that  all  and  singular  the  pre- 
mises herein  lastly  devised  shall  go  and 
remain  to  the  survivor  of  them  and  the 
heirs  of  his  or  her  body  lawiully  to  be 
begotten  m  manner  aforesaid."  For  the 
defendant  it  was  insisted,  that  this  last 
clause  being  a  devise  (in  the  events  which 
have  happened)  to  the  survivor  and  the 
heirs  of  his  body  lawfully  begotten,  gave 
the  survivor  an  estate  tail.  While,  for  the 
plaintiif  it  was  contended,  that  though  the 
words  "to  the  survivor,  and  the  heirs  of  his 
or  her  body"  are  found  in  this  clause,  and 
would  give  an  estate  tail  if  unoonnected 
with  anything  to  give  them  a  different 
effect,  they  are  found  in  connexion  with 
words  going  before  and  coming  after,  which 
shew  them  to  be  mere  words  of  reference  to 
the  preceding  clause,  giving  an  estate  for 
life,  with  remainders  to  sons  and  daughters 
as  purchasers;  so  that  the  effect  of  the 
words  "  shall  go  and  remain  to  °  the  sur- 
vivor and  the  heirs  of  his  or  her  body  law- 
fully to  be  begotten  in  manner  aforesaid," 
is  to  bring  the  lands,  in  the  event  to  which 
the  second  clause  applies,  within  the  pre- 
ceding clause,  which  gives  life  estates  to 
the  grandchildren,  wi^  remainders  in  tail 
to  the  sons  and  daughters.  And  we  think 
this  is  the  true  construction  of  the  clause. 
Such  construction  is  supported  by  an  ex- 
amination of  the  sense  of  the  particular 
words  used.  It  is  more  consistent  with  the 
intention  of  the  testator  than  that  contended 
for  by  the  plaintiff,  and  is  supported  by  the 


authority  of  dedded  cases.     The  danse 
was  probably  intended  to  supply  a  defi- 
ciency or  remove  a  doubt  aiiaing  on  the 
first  clause  as  to  the  persons  who  should 
take,  in  the  event  of  one  or  more  of  the 
grandchildren  dying  without  leaving  issue; 
and  the  words  with  which  it  commraoes, 
"  my  will  and  meaning  is,"  are  properiy 
introductory  of  an  explanatory  or  snppk>> 
mental  clause.     The  words  "  in  manner 
aforesaid"   are    necessarily   connected    by 
grammatical  construction  with   the  words 
"  shall  go  and  remain,"  and  with  the  inter- 
mediate words  "  to  the  survivor  and  the 
heirs  of  his  or  her  body  lawfully  begotten 
as  aforesaid."  The  words  "  in  manner  afore- 
said," taken  in  this  connexion,  areanexpreM 
reference  to  some  manner  of  going  and 
remaining  before  mentioned,  by  winch  an 
estate  could  go  and  remain  to  a  granddiild 
and  his  or  her  heirs  lawfully  to  be  begotten, 
and  there  is  no  such  manner  of  going  and 
remaining  in  any  preceding  part  of  the  will, 
except  the  first  clause,  whidi  gives  estates 
to  the  grandchildren  for  life,  and  to  the  sons 
and  daughters  in  tail ;  which,  though  not  in 
words  a  devise  to  the  heirs  of  the  bodies  of 
the  sons  and  daughters,  is  a  deviae  which 
may  not  improperly  be  described  as  one  to 
the  heirs  of  the  bodies  of  the  smis  and 
daughters,  inasmuch  as  those  who  would 
take  under  it  are  the  same  persons,  and 
would  take  in  the  same  order  of  succeanon, 
and  for  the  same  extent  and  interest.     Ute 
defendant's  construction   treats  the  words 
"in  manner  aforesaid"  as  something  im- 
perative and  without    any  effect    in  the 
meaning  of  the  will,  which,  on  this  con- 
struction, is  the  same  as  if  they  ■were  kA 
out ;  whereas  the  construction  of  the  |dain- 
dff  gives  them   the  appropriate   eff^t  of 
saving  a  long  repetition  of  the  detailed  limi- 
tations to  which  they  refer.     "  It  is  always 
desirable"  (says  Lord  Ellenborough,  in  the 
case  of  Meredith  v.  Meredith  {\A),  m  com- 
menting on  the  words  "  as  afores^"),  "  if 
possible,  to  give  effect  to  all  the  words  of  a 
will,  and  particularly  where  it  en^lea  the 
Court  to  give  an  uniform  and  consistent 
sense  to  the  whole  will."     It  is  also  worthy 
of  remark,  that  the  words  "lawfully  be- 
gotten" are  in  the  first  clause  applied  to  the 
sons  and  daughters  who  take  as  purcfaaaers, 

(14)  10E>st,«I0. 
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and  not  to  their  heirs  who  are  described  as 
heira  of  their  bodies  lawfully  issuing,  or 
sfanply  as  heirs  of  their  bodies  without  the 
voids  "lawfully  to  be  begotten";  and 
tbroughont  the  will  it  will  be  found  that 
the  words  "  lawfully  to  be  begotten,"  which 
ooenr  a  great  many  times,  are  applied  to 
sons  and  daughters  taking  as  purchasers 
and  not  to  heirs,  with  the  exception  of  the 
daose  in  question  and  the  analogous  clause 
in  the  devise  of  the  Abergavenny  estate  to 
Alice  and  Hannah,  in  which,  as  in  that 
ia  question,  die  words  "in  manner  afore- 
said" are  used  to  refer'  to  a  preceding 
clause,  similar  to  the  first  clause  of  the 
devise  in  question.  With  respect  to  the 
intention  of  the  testator,  it  is  evident  that 
the  construction  which  gives  an  estate  tail 
is  repugnant  to  the  intention  carefully  ex- 
pired in  the  words  of  the  first  clause, 
giving  an  estate  tail  in  the  whole  to  an  only 
daughter,  which  immediately  precedes  the 
second  clause;  and  inconsistent  with  the 
general  plan  of  the  testator,  as  shewn  by 
the  devise  to  his  son  Samuel,  the  two 
devises  to  Thomas,  the  devise  to  William, 
and  that  to  Samuel,  the  grandson,  in  all  of 
which  the  first  taker  has  a  life  interest  only. 
There  are  several  decided  cases  which  sup- 
port the  construction  which  we  have  adopt- 
ed, and  none  that  we  are  aware  of  that  are 
opposed  to  it.  In  Lule  v.  Grejf  (15)  A. 
covenanted  to  stand  seised  to  the  use  of  £, 
Us  son,  for  life,  and  after  his  decease  to  the 
use  of  the  first  son  of  the  body  of  E,  and 
the  heirs  male  of  the  body  of  such  first 
•on,  and  for  default  of  such  issue,  to  the 
use  of  the  second  son  of  the  body  of  E. 
aad  the  heirs  male  of  the  body  of  such 
second  son,  and  for  default  of  such  issue  to 
the  third  son  of  the  body  of  £.  and  the 
hens  male  of  the  body  of  such  third  son, 
and  for  default  of  such  issue  to  the  use  of 
the  fourth  son  of  the  body  of  E.  and  the 
heira  male  of  the  body  of  such  fourth  son, 
and  so  severally  and  respectively  of  the 
hdis  male  of  the  body  of  the  said  E.  and 
the  heirs  males  of  the  bodies  of  such  heirs 
male,  according  to  their  ages  and  seniorities ; 
aad  it  was  held  by  the  King's  Bench  and 
Exchequer  Chamber  that  E.  took  an  estate 
far  his  life  only,  notwithstanding  the  ex- 
|R«n  limitation   to  the  heirs  male  of  his 

(16)  2  Lev.  223. 


body.  In  Lowe  v.  Daviet,  a  devise  to 
Benjamin  Jevon  and  his  heirs  lawfully  to 
be  begotten,  that  is  to  say,  to  his  first, 
second,  third,  and  every  son  and  sons  suc- 
cessively lawfully  to  be  begotten  of  the 
body  of  the  said  Benjamin,  and  the  heirs  of 
the  body  of  such  first,  second,  third,  and 
every  other  son  and  sons  successively  law- 
fully issuing,  it  was  held  that  Benjamin  took 
an  estate  for  life,  and  not  in  tail,  and  that 
the  clauses  which  followed  the  limitation 
to  the  heirs  of  the  body  of  Benjamin  were 
explanatory  of  what  heirs  of  the  body  of 
Benjamin  in  the  devise  meant ;  and  in  Me- 
redith V.  Meredith  the  words  "  as  aforesaid  " 
were  held  "  to  draw  down  and  incorporate 
the  words"  in  a  former  clause.  The  two 
former  of  these  cases  were  cited  and  not 
deniedinthecaseof  JeMOAV. /)o«d.  Wright; 
and  they  are  examples  (as  we  think  the  pre- 
sent case  is)  of  the  rule  stated  by  Lord 
Eldon,  in  page  53,  that  the  words  *  heirs  of  the 
body '  will  yield  to  a  clear  particular  intent 
that  the  estate  should  be  only  for  life ;  and 
that  may  be  from  the  effect  of  superadded 
words  or  any  expressions  shewing  the  par- 
ticular intent  of  the  testator,  but  that  must 
be  clearly  intelligible  and  unequivocal."  In 
the  present  case  the  words  "  shall  go  and 
remain  in  manner  aforesaid,"  import  a  clear 
and  distinct  reference  to  the  first  clause  of 
the  devise,  which  draws  it  down  and  incor- 
porates it  with  the  second ;  and  the  clauses 
so  incorporated  shew  an  intelli^ble  and 
unequivocal  particular  intent,  that  a  grand- 
child, taking  under  the  second  clause,  shall, 
like  those  who  take  under  the  first,  have 
an  estate  for  life  only.  For  these  reasons, 
we  are  of  opinion  that  the  judgment  must 
be  for  the  plaintiff.' 

Judgment  for  the  plaintiff. 


[IN  THE  EXCHEQUER  CHAMBER.] 
1844.      ^ 
June  15.     (     GREGORY    ».    THE    DUKE    OP 
1846.        (  BRUNSWICK  AND  ANOTHER. 

Junel.*  ) 

Pleadittg — Immaterial  hsue — Repleader 
— Fenire  tarn  quam — Damages — Judgment 
on  Demurrer— Costs— 3  8;  4  Will.  4.  c.  42. 
s.  34. — Reversal  of  Judgment. 

*  Decided  in  Trioit;  terra,  1845. 


Digitized  by 


Google 


36 


COURT  OF  COMMON  PLEAS! 


In  an  action  on  the  ease,  the  declaration 
stated  that  the  plaintiff  teas  about  to  become  an 
actor,  and  to  use  and  exercise  the  profession 
and  occupation  of  an  actor  for  reward,  and 
that  the  defendants  conspired  to  prevent  him 
from  performing  in  public  as  such  actor, 
and  to  prevent  him  from  exercising  his  said 
profession  or  occupation  of  an  aetor ;  that  the 
defendants,  in  pursuance  of  the  conspiracy, 
hired  divers  persons  to  attend,  and  they  tUd 
attend,  to  hiss  and  hoot  the  plaintiff  dttrimg  the 
performance.  It  then  proceeded  to  aver  that 
Ae  plaintiff  did  appear  and  perform  as  sueh 
aetor  for  reward,  and  that  whtie  he  was  «« 
appearing  and  performing,  ^c,  the  defen' 
dants,  in  pursuance  of  the  said  conspiracy, ^e., 
did,  together  with  divers  other  of  the  persons 
so  hired,  hoot  and  hiss  the  plaintiff,  so  that  the 
plaintiff  was,  in  consequence  thereof,  obliged 
to  desist  from  performing ;  and  alleged  special 
damage.  The  defendants  pleaded,  first,  not 
guilty;  second,  Ihattheplaintiffwas  not  about 
to  become  an  actor,  as  alleged,  ^c. ;  third, 
that  the  plaintiff  did  not  become  such  actor,  or 
appear  or  perform  as  such  actor,  for  reward, 
4i'e. ;  and,  fourth,  as  to  part  of  the  griev- 
ances, a  special  plea,  which  was  demurred  to. 
Issues  in  fact  were  joined  on  the  first  three 
pleas,  and  judgment  given  for  the  plaintiff 
on  the  demurrer  to  the  fourth  plea.  A 
venire  was  awarded  to  try  the  issues  in  fact, 
and  to  assess  damages  on  the  demurrer,  and 
the  jury  found  the  three  issues  for  the  defe»' 
dants,  but  did  not  assess  any  damages  on  the 
judgment  on  demurrer,  and  final  judgmentwai 
given  for  the  defendants,  with  costs,  but  no 
judgment  entered  on  the  record  for  the  plain' 
tiff  on  the  demurrer.   Upon  writ  of  error — 

Setnble —  That  the  second  and  third  issues 
were  immaterial ;  but 

field,  that  a  repleader  could  not  be 
awarded,  as  the  first  plea  was  good,  and 
decided  the  ease  on  the  merits. 

Held,  also  (affirming  the  judgment  below  J, 
that  the  neglect  to  assess  damages  for  the 
plaintiff  on  the  demurrer  was  not  ground  of 
error,  as  the  first  issue  was  found  for  the 
defendants. 

Held,  also,  Ihattheplaintiffwas  entitiedto 
have  judgment  to  recover  his  costs  on  the 
demurrer  to  the  fourth  plea,  under  3^4 
Will.  4.  c.  42.  s.  84. 

Held,  also,  that  the  judgment  ought  not  to 
be  simply  reversed  for  this  defect,  but  given 
for  the  plaintiff  for  the  costs  of  the  demurrer. 


and  for  the  defendants  on  the  issues  fmad 
for  them. 

Error  from  the  Court  of  Common  Pleas. 

Case. — The  declaration  stated  that  tlw 
plaintiff^  before  and  at  the  time  of  the  making 
of  the  conspiracy,  confederacy,  cambina< 
tion  and'  agreement,  by  defendmts,  theiean- 
after  mentioned,  was  about  to  become  aa 
actor,  and  to  use  and  exercise  the  profeuian 
and  occupation  of  an  aotor,  and  to  appea 
at  Covent  Garden  Theatre  in  the  diaiaeter 
of  Hamlet,  for  reward  to  be  paid  to  the  plain* 
tiff  by  A.  B.  Yet  the  defendants,  together 
with  other  persons,  whose  names  were  un- 
known to  the  plaintiff,  fiilsely,  wickedly,  sad 
maliciously  did  among  themselves  conspire, 
&c.  togedier,  to  preventthe  plaintifffimn  per- 
forming in  public  as  such  aotor  as  afornaid 
in  the  character  of  Hamlet,  &c,  and  to 
prevent  the  plaintiff  fromexercising  his  said 
profession  or  occupation  of  an  actor ;  dtat 
the  defendants,  in  pursuance  of  the  said 
conspiracy,  &c.  had,  among  themselves  and 
the  said  other  persons,  and  in  order  to 
«irry  the  same  into  fulfilment,  hired  dhven 
persons  to  attend,  and  they  did  accordingiy 
attend  on  the  occasion  when  the  plaintiff  was 
to  perform,  as  aforesaid,  to  hoot,  hiss,  &e.  at 
and  against  the  plaintiff  during  his  perform* 
ance-^  the  said  character,  and  to  aid  aad 
assist  the  defendants  and  the  said  other  un- 
known persons  in  oarrying  into  effect  tlieir 
unlawful  conspiracy  aforesaid.  The  decla- 
ration then  averred  that  the  plaintiff  did  ap- 
pear and  perform  in  the  character  of  Hamlet, 
for  rewarid,  &c. ;  and  that  while  he  was  so 
appearing  and  performing,  &c.,  the  defen- 
dants, in  pursuance  of  the  said  conspiracy, 
&c.,  did,  together  with  divera  of  the  sud 
persons  so  hired,  &c.,  in  the  said  theatre,  and 
in  the  presence  and  hearing  of  the  plaiatiff 
and  of  the  audience,  hoot,  hiss,  &c.  at  the 
plaintiff,  insomuch  that  the  plaintiff  was,  in 
GonsequMiee  thereof,  compelled  to  desist  firom 
the  performance  of  the  said  character  on  the 
occasion  aforesaid.  There  was  an  allegatioa 
of  special  damage. 

The  defendants  pleaded,  first,  not  gnil^ ; 
second,  that  the  (daintiffwas  not  about  to  be- 
come an  actor  as  allied,  &c. ;  third,  that  the 
plaintiff  did  not  become  such  actor,  or  appear 
or  perform  as  such  aotor  for  rcwwd,  &c.  ob 
allof  which  issues  were  joined  ;  and.foorth, 
a  special  plea  aa  to  so  much  of  the  said 
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grievances  as  related  to  the  hooting,  hissing, 
&C.  a  special  plea  which  was  demurred  to, 
and  judgment  ^ven  thereon  for  the  plaintiff 
(1).  A  venire  was  awarded  to  try  the  first 
three  issues,  and  to  assess  the  damages  on  the 
denmrrer  to  the  fourth  plea.  The  jury  found 
the  issues  in  bet  for  the  defendants,  but 
did  not  assess  any  damages  for  the  plaintiff 
on  the  demurm.  Final  judgment  was  after- 
wards given  for  the  defendants  with  costs, 
bst  no  judgment  was  entered  on  the  record 
for  die  plautiff  on  the  demurrer. 

A  writ  of  error  was  thereupon  brought  by 
the  plaintiff  below,  assigning  for  error  thi^ 
the  jury  omitted  to  assess  damages  for  the 
plaintiff  on  the  demurrer  decided  in  his 
fnrour;  that  the  second  and  third  pleas  were 
immaterial,  and  that  a  repleader  ought  to 
be  awarded;  that  judgment  ought  to  have 
been  given  for  the  plaintiff  to  recover  his 
costs  and  charges  upon  and  in  respect  of  the 
judgment  given  in  his  favour  on  the  de- 
nmrrer, or  that  the  said  costs  and  charges 
should  be  deducted  from  the  costs  awarded 
to  the  defendants  on  the  final  judgment 
given  for  them.  The  prayer  was  that  the 
jodgment  aforesaid,  for  the  errors  aforesaid, 
mi^t  be  reversed,  annulled,  and  altogether 
held  for  nothing,  and  that  the  plaintiff 
might  be  restored  to  all  things  which  he  had 
loet  by  occasion  of  the  said  judgment. 
Joinder  in  error. 

The  case  was  argued  (2)  by — 

H'otam  {Sir  T.  PhiUipn  with  him),  for 
the  plaintiff  in  error,  and 

Talf<mrd,  Setj.  ( Wordsworth  with  him), 
for  the  defendants  in  error. — The  substance 
of  the  argument  sufficiently  appears  from 
the  judgment  of  the  Court,  which  was 
(June  1,  1846)  delivered  by — 

PoixocK,  C.B. — This  case  was  argued 
•oroe  time  age  before  this  Court,  and  stood 
over  for  consideration.  We  think  that  the 
leorad  is  erroneoos,  but  that  the  plaintiff 
in  error  ought  not  to  succeed  in  entirely 
reversing  the  judgment. 

The  action  was  brought  in  the  Common 
Pleaa,  by  the  plaintiff,  for  a  conspiracy  to 
ran    the  leputatidB  of  the  plaintiff,  and 

(1)  6  Mid.  &  Gr.  205;  and  IS  Uw  J.  R*p. 
(n.s.)C.F.S4. 

(2)  Bcfbr*  Pollock, C.B.,  Parke,  R.,Pittmoii,  J., 
Alderaoo,  B.,  Coleridge,  J.,  and  Wigbtman,  J. 


prevent  him  being  employed  as  an  actor. 
The  declaration  contamed  a  statement,  by 
way  of  inducement,  that  the  plaintiff  was 
about  to  use  and  exercise  the  profession  of 
occupation  of  an  actor  for  emolument,  and 
also  that  he  did  become  an  actor,  and  used 
and  exercised  that  profession,  and  stated 
the  conspiracy  of  the  defendants  and  its 
result.  The  defendants  pleaded,  first,  not 
guilty,  then  two  pleas  denying  these  matters 
of  inducement,  and  a  fourth,  stating  special 
matter,  which  was  demurred  to,  and  the 
demurrer  was  determined  by  the  Court  in 
favour  of  the  plaintiff.  The  venire  was  in 
the  proper  form  to  try  the  issues,  and  assess 
the  damages.  The  jury  found  the  three 
issues  for  the  defendants,  and  did  not  assess 
any  damages  for  the  plaintiff;  and  the 
judgment  of  the  Court  was  given  for  the 
defendants,  with  costs,  but  no  judgment 
was  entered  on  the  record  for  the  plain- 
tiff on  the  demurrer.  On  the  writ  of 
error  several  errora  were  assigned.  One, 
that  the  two  issues  on  the  matters  of 
inducement  were  immaterial,  and  that  Aere 
ought  to  have  been  a  repleader  in  con- 
sequence. It  may  be  that  these  were 
immaterial;  and  we  are  inclined  to  think 
that  they  were,  because,  whether  the  plain- 
tiff was  about  to  be  an  actor,  or  was  ao 
actor  or  not  at  the  time  of  the  conspiracy, 
still  the  conspiracy  to  prevent  him,  by 
illegal  means,  from  becoming  one,  and  by 
means  thereof  actually  preventing  him  from 
subsequently  entering  into  that  professioni 
would  be  actionable.  But  supposing  these 
issues  to  be  immaterial,  and  a  verdict  upon 
them,  if  they  stood  alone,  would  not  have 
decided  the  question  between  the  parties, 
and  there  would  have  been  a  necessity  in 
that  case  for  a  repleader,  yet  as  there  is 
another  objectionable  plea  on  the  record, 
which  does  decide  the  case  on  the  merits,  a 
repleader  is  clearly  unnecessary.  The  case 
of  Plunmer  v.  Lee  (S)  must  be  considered 
as  no  longer  law,  after  the  observations 
made  on  this  subject  in  the  judgment,  in  the 
House  of  Lords,  in  CoUine  v.  Qwynne  (4) ; 
and  see  the  case  of  NegeUn  v.  MitcheU{6). 

(S)  2  Mee.  &  WeU.  495  ■,  s.  c.  6  Law  J.  Rep. 
(N.t.)  Kxcb.  141. 

(4)  Nom.  Gwynne  v.  Rurndl,  1  West,  842. 

(5)  7  Mee.  h  Welt.  612;  (.c  10  Law  J.  Rep. 
(N.s.)Exeb.S49. 
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Another  error  assigned  was,  tbat  the  jury 
did  not,  as  required  by  the  venire,  assess 
damages  on  the  demurrer.  The  form  of 
the  venire  was  no  doubt  proper,  as  explained 
in  the  ease  of  Codrington  ▼.  Lloyd  {6)^ 
but  when  the  jury  found  the  issue  on  not 
guilty  for  the  defendant,  about  the  suffi- 
ciency of  which  plea  there  could  be  no 
doubt,  it  became  immaterial  to  assess  the 
damages.  We  agree  in  the  view  taken  of 
this  point  by  the  Court  of  Common  Pleas  in 
this  case,  as  reported  in  1  Doul.  ^  L.  806. 
The  remaining  ground  assigned  for  error  is 
attended  with  more  difficulty.  It  is  that  there 
is  no  judgment  entered  on  the  demurrer 
to  the  fourth  plea,  decided  for  the  plaintiff. 
By  the  statute  of  4  Ann.  c.  16,  if  a  de- 
murrer is  joined  on  a  plea,  and  the  plea  is 
found  bad,  costs  are  to  be  given  at  the  dis- 
cretion of  the  Court ;  and  it  has  been  held, 
that  these  terms  relate  to  the  quantum 
only,  for  the  plaintiff  is  entitled  to  some 
costs  by  virtue  of  the  statute;  and  the  pro- 
per and  formal  mode  of  giving  costs  is,  no 
doubt,  that  there  should  be  a  judgment  for 
them,  and  the  plaintiff's  claim  for  a  judg- 
ment and  costs  on  the  demurrer  might  be 
rested  on  the  statute  of  Anne,  and  would 
have  been  well  founded  if  no  subsequent 
act  had  passed.  But  the  statute  S  &  4 
Will.  4.  c  42.  s.  34.  provides  that  where 
judgment  shall  be  given  either  for  or  against 
a  plainUff  or  defendant,  or  for  or  against  a 
defendant  or  tenant  upon  any  demurrer 
joined  in  amy  action  whatever,  the  party  in 
whose  &voursnch  judgment  shall  be  given, 
shall  also  have  judgment  to  recover  his 
costs ;  and  though  the  object  of  the  statute 
was  to  provide  for  cases  not  included  in  the 
8  &  9  Will.  S.  c.  11.  8.  6,  which  had  been 
construed  not  to  extend  to  any  cases  ex- 
cept where  the  plaintiff  would  have  reco- 
vered his  costs  if  he  had  recovered,  its  terms 
are  so  general  that  there  seems  to  be  no 
question  but  that  it  gives  a  right  to  a 
judgment  and  costs  in  all  cases  of  demurrer. 
It  is  impossible  for  us  to  take  notioe  that 
the  plaintiff  has  had  those  costs  allowed  by 
way  of  deduction  out  of  the  general  costs 
given  to  the  defendants,  for  there  is  no  aver- 
ment on  the  record  to  warrant  that  assump- 

(«)  8  Ad.  &  El.  449 ;  s.  e.  8  Uw  J.  Rep.  (m.s.) 
Q.B.  41. 


tion.     As  a  judgment  thereof  ought  to  have 
been   given  for  the  plaintiff  on  demurrer 
giving  him  costs,  the  only  remaining  ques- 
tion is,  what  is  the  consequence  of  its  omis- 
sion ?     The  authorities  shew  that  a  jw^- 
ment  would  be  bad  on  a  writ  of  error  by 
a  defendant,  where  part  was  found  againit 
the  defendant  and  part  for  him,  and  a  judg- 
ment given  against  tiie  defendant  for  the 
former  part  only,  and  none  in  bis  &vonr 
for  the  latter.     In  Wooi  v.  SmekUny  (7),  in 
trover  on  not  guilty,  part  was  found  for  the 
plaintiff  and  part  for  the  defendant ;  bat 
no  judgment  of  eat  tine  die  for  the  defen- 
dant on  the  part  found  for  him,  the  de- 
fendant brought  a  writ  of  error,  and  the 
judgment  was  for  that  reaaon  (and  another) 
reversed — Fin.  Abr.  '  Error,'  B,  6,  p.  18 ; 
and  so,  in  the  case  of  Gregory  v.  £aite*(8), 
in  an  action  on  three  promises,  verdict  for 
the  plaintiff  on  two,  and  for  the  deCNidant 
on  the   third,  judgment  for  the   pluntiff 
on  two  was  reversed,  because  there  was  no 
judgment  of  eat  tine  die  on  the  third.     In 
the  report  it  is  said  it  was  reversed  mn, 
but  the  record  has  been  searched,  and  it 
was  reversed  absolutely.     In   O'ConntWt 
eate,  however,  tint  Judges  held  the  same 
rule  not  to  apply,  after  a  careful  inquiry 
into  the  practice  and  search  into  Ae- pre- 
cedents at  the  Crown  Office.  We  saw  no  rea- 
son, however,  to  think  that  in  civil  cases  the 
record  would  not  be  defective  on  this  ground. 
We  must,  therefore,  consider  this  judgment 
as  erroneous,  as  there  has  been  a  failure  of 
justice  in  the  Court  not  giving  juc^ment 
for  the  plaintiff  for  the  costs  to  whidi  he 
was  entitled :  but  is  the  judgment  to  be, 
therefore,  simply  reversed,  or  is  the  Court 
to  give  judgment  on  the  whole  record,  snch 
as  the  whole  record  warrants?     The  dis- 
tinction pointed  out  in  the  books  is  this,— 
that  if  judgment  be  given  for  the  plaintiff, 
and  the  defendant  brings  a  writ  of  error, 
upon  which  the  judgment  is  reversed,  the 
judgment  shall  only  be  to  reverse  the  fonner 
judgment,  for  the  writ  of  error  is  brought 
only  to  be  eased   and   discharged  of  the 
former  judgment ;  hut,  if  judgment  be  given 
for  the  defendant,  and  the  plsiutiff  bring  a 
writ  of  error,  the  judgmoit  shall  not  only 

(7)  Cro.  Jae.  439 ;  a.  o.  1  Roll.  Rep.  39S. 

(8)  2K«b.MI6,6M. 
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lie  reversed,  bnt  the  Coart  shall  also  give 
saeh  jadgment  as  the  Court  below  should 
have  given,  for  the  writ  of  error  is  to 
revive  the  first  cause  of  action,  and  re- 
cover what  ought  to  have  been  recovered 
by  the  first  action — Parker  v.  Harris  (9). 
It  is  not  easy  to  reconcile  this  distinc- 
tion with  the  form  of  a  writ  of  error, 
which,  whether  brought  by  the  defendant  or 
the  plaintiff,  is  the  same,  and  directs  the 
Court  of  Error  to  revise  and  examine  the 
record,  and  to  do  thereupon  what  of  right 
ought  to  be  done ;  and  the  distinction  seems 
to  be  disregarded  in  another  case  in  Salkeld, 
noticed  by  Bayley,  J.  in  Gildart  v.  Glad- 
stone {10),  and  since  the  latter  case  the  dis- 
tinction would  probably  have  no  longer 
existed,  had  it  not  been  for  the  dicta  in 
The  King  v.  Bourne  (11);  and  the  true  rule 
would  have  been  held  to  be,  that  the  Court 
of  Error  should  give  the  same  judgment  as 
the  Court  below  ought  to  have  g^iven.  But 
then,  upon  that  supposition,  it  would  be  im- 
possible to  support  many  cases  in  which 
judgments  have  been  reversed  on  writs  of 
error  by  defendants,  where  a  capiatur  pro 
fiiu,  or  in  miterieor  did,  have  been  improperly 
adjudged ;  for,  if  the  Court  of  Error  could 
give  the  some  judgment  as  the  Court  below, 
it  would  not  have  to  reverse  merely,  but 
cure  the  defect  by  the  judgment  in  proper 
form.  Be  this  as  it  may,  tjie  present  is  the 
case  of  a  writ  of  error  by  the  plaintiff  below, 
who  complains  that  the  record  is  erroneous, 
and  adcs  to  have  it  reversed  and  justice  done 
to  himself.  If  judgment  is  reversed  simply, 
complete  justice  is  not  done.  To  do  that, 
he  must  lutve  a  judgment  in  his  favour  on 
the  demurrer,  for  the  costs  may  greatly  ex- 
ceed the  defendant's  costs  of  the  cause,  but 
the  Court  could  not  give  that  judgment 
without  also  giving  a  complete  judgment  on 
every  part  of  the  record ;  and  the  result  must 
l>e  tikat  the  new  judgment  will  not  only  be 
for  the  costs  on  the  demurrer,  but  for  the  de- 
fendant on  the  issues  found  for  him. 

Judgment  was  entered  accordingly. 


(9)  1  Salk.  262. 

(10)  13Eut,  668. 

(11)  7  Ad. &  El.  £8;  8. e.  6  Uw  i.  Rep.  (h.s.) 
U.C.  12». 


5.       f 


SMART  AND  ANOTHER  V.  BAN- 
DARS AND  OTHERS. 


1846. 

July  6.' 

Principal  and  Factor — Lien  on  Goods — 
Authority  to  sell  for  Repayment  of  Ad' 
vances. 

A  declaration  in  assumpsit  stated,  that  in 
consideration  that  the  plaintiffs  had  consigned 
to  the  defendants,  as  factors,  a  cargo  of  wheat, 
to  be  sold  by  them  on  commission  to  be  paid 
them  by  the  plaintiffs,  the  defendants  promised 
to  obey  the  lawful  orders  of  the  plaintiffs  to 
be  given  by  them  to  the  defendants  in  regard 
to  the  sale  and  disposalofthe  wheat.  Breach, 
that  the  defendants  sold  contrary  to  orders. 
Pleas :  third,  that  the  defendants  were  under 
advance  to  plaintiffs  in  respect  of  the  cargo  ; 
that  the  defendants  gave  notice  to  the  plain' 
tiffs  that  they  required  repayment,  or  that 
they  would  sell  the  wheat  and  pay  themselves  ; 
that  the  plaintiffs  did  not  repay,  and  that  for 
the  purpose  of  reimbursing  themselves,  it  was 
necessary  for  the  defendants  to  sell  the  wheat ; 
that  they  therefore  sold  the  wheat  for  the 
best  prices  that  could  be  obtained,  and  repaid 
themselves.  Fourth,  a  similar  plea,  except 
that  the  advances  were  slated  to  have  been 
made  in  respect  of  other  consignments,  and 
averring  that  the  defendants  had  a  lien  on  the 
wheat  in  question  for  such  advances. 

Upon  special  demurrer  to  these  pleas- 
held,  that  there  is  no  principle  of  law  by 
which,  independently  of  contract,  authority 
is  given  to  a  factor  (after  notice  to  his  priu' 
dpal)  to  sell  at  any  time  for  repayment  of 
advances,  without  reference  to  Us  being  for 
the  interest  of  the  principal  to  sell  at  that  time 
and  for  that  price,  and  that  there  wasnolhing 
in  <A«  pleadings  in  this  case  from  which  a 
contract  of  that  nature  could  be  inferred ; 
and  that  the  pleadings,  therefore,  afforded 
no  answer  to  the  actioti. 

Assumpsit.  The  declaration  stated,  that 
whereas  the  defendants  before,  &c.  were 
and  still  are  corn-factors,  and  carried  on, 
and  still  do  carry  on,  the  trade  and 
business  of  a  com-Csctor,  at  Liverpool,  and 
thereupon  heretofore,  to  wit,  on  the  28rd 
of  June  1842,  in  consideration  that  the 
plaintiffs,  at  the  special  instance  and  request 
of  the  defendants,  had  consigned  and  de- 
livered to  the  defendants,  to  wit,  as  such 

•  Deeidad  io  Trinity  term. 
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factors  as  aforesaid,  a  cargo  of  wheat  for  and 
on  account  of  the  plaintiffs,  to  wit,  for  cer- 
tain reasonable  commission  and  reward  to 
be  paid  by  the  plaintiffs  to  the  defendants 
in  that  behalf,  they,  the  defendants,  under- 
took, and  then  faithfully  promised  the 
plaintiffs  to  obey  and  observe  the  lawful 
orders  and  directions  of  the  plaintiffs  to  be 
given  by  them  to  the  defendants,  in  r^;ard 
to  the  sale  and  disposal  of  the  said  wheat 
by  the  defendants  for  the  plaintiffs;  and 
although  the  defendants,  to  wit,  as  such 
factors,  then  had  and  received  the  said  cargo 
of  wheat  for  the  purpose  and  upon  the  terms 
aforesaid ;  and  alUiough  the  defendants, 
afterwards,  to  wit,  on  the  17th  of  October 
1842,  sold  and  disposed  of  a  certain  small 
quantity,  to  wit,  twenty  bushels,  parcel  of 
the  said  cargo  of  wheat;  and  idthough, 
afterwards,  to  wit,  on  the  1  Ith  of  November 
1 842,  the  defendants  sold  and  disposed  of 
another  quantity,  to  wit,  600  bushels,  then 
being  other  parcel  of  the  said  cargo  of  wheat, 
at  and  for  a  certain  price,  to  wit,  at  the  rate 
or  price  of  6*.  4d.  for  each  and  every  of  the 
■aid  last-mentioned  bushels  of  wheat ;  and 
althongh,  afterwards,  and  after  such  last- 
mentioned  sale,  and  whilst  the  residue  of  the 
said  cai^  of  wheat  remained  in  the  hands 
of  the  defendants  as  such  factors  unsold,  to 
wit,  on  the  12th  of  November  1842,  the 
plaintiffs  ordered  and  directed  the  defen- 
dants, to  wit,  as  such  factors  as  aforesaid, 
not  to  sell  any  more  of  the  said  cargo  of 
wheat  under  7«.  per  bushel,  and  then  only 
to  the  extent  of  a  certain  portion  thereof,  to 
wit,  to  the  extent  of  from  1,600  to  2,400 
bnshels ;  and  although  the  same  order  and 
direction  was  then  a  lawful  order  and  direc- 
tion in  that  behalf,  and  the  defendants  then 
and  long  before  any  of  the  sales  hereinafter 
mentioned,  had  due  notice  of  such  order  and 
direction,  and  could  and  might  and  ought  to 
have  obeyed  and  observed  such  order  and 
direction;  yet  the  defendants,  not  regarding 
their  said  promise  and  undertaking,  but 
contriving,  &c.  did  not  obey  or  observe  the 
said  order  and  direction  of  the  plaintift,  so 
given  by  them  to  the  defendants  in  respect 
of  the  said  residue  of  the  said  cargo  of  wheat 
as  aforesaid,  but  then  wholly  neglected  and 
refused  so  to  do,  and  wrongfully  and  in- 
juriously sold  and  disposed  of  the  whole  of 
the  said  residue  of  the  said  cargo  of  wheat 
at  and  after  the  rate  of  much  less  than  7«. 


for  each  and  every  bushel  thereof,  that  is 
to  say,  &c.  (The  declaration  then  set  out 
several  sales  at  a  lower  price  than  7<.  per 
bushel,  and  then  proceeded  :)  And  after- 
wards, to  wit,  on  the  Ist  of  December  1842, 
the  defendants  wrongfully  and  injariously 
sold  and  disposed  of  divers,  to  wit,  5,S75 
bushels,  being  the  remainder  of  Buch  residue, 
at  and  after  the  rate  of  6*.  for  each  and  every 
bnshel  thereof,  contrary  to  the  said  order 
and  direction  of  the  pUdntiffs  so  by  them  in 
that  behalf  given  to  the  defendants  as  afore- 
said, and  contrary  to  the  duty  of  the  defen- 
dants as  such  factors  as  afore»id  in  that 
behalf.  And  the  plaintiffs,  in  fact,  further 
say,  that  although  after  the  giving  of  die 
order  and  direction  aforesaid,  and  after  the 
violation  thereof  by  the  defendants,  and 
whilst  the  said  remainder  hereinbefore  lastly 
specified  of  the  said  residue  of  the  said 
cargo  of  wheat,  to  wit,  the  said  quantity  of 
5,375  bushels  thereof  remained  in  the  hands 
of  the  defendants  as  such  factors  unsold, 
to  wit,  on  the  28th  of  November  1842,  the 
plaintiffs  ordered  and  directed  the  defen- 
dants, to  wit,  as  such  fectors  as  afore- 
said, not  to  sell  the  said  remainder  of  the 
■aid  residue  of  the  said  cargo  of  wheat,  or 
any  part  thereof,  to  wit,  without  further 
directions  firom  the  plaintiffs  in  that  behalf. 
And  although  the  said  last-mentioned  order 
and  direction  was  then  a  lawful  order  and 
direction  in  that  behalf;  and  the  defendants 
then  and  long  before  the  sale  hereinafter 
mentioned,  had  due  notice  of  such  last-men- 
tioned order  and  direction,  and  could  and 
might  and  ought  to  have  obeyed  and  observed 
the  same,  yet  the  defendants,  further  dis- 
regarding their  said  promise,  &c.,  wrongfully 
and  injuriously  sold  and  disposed  of  the 
said  remainder  of  the  said  residue  of  the 
said  cargo,  without  any  further  diraetions 
from  the  plaintiffs  in  that  behalf,  contrary  to 
the  said  last-mentioned  order  and  direction 
of  the  plaintiffs,  &o.  By  reason  of  whidi 
said  several  premises  the  plaintiffs  have  sus- 
tained great  loss,  &c.  (1). 

Pleas — That  after  the  said  cargo  of  wheat 
in  the  said  first  count  mentioned  had  been 
so  consigned  to  the  defendants,  as  such 
factors,  and  before  the  alleged  breaches  of 
promise,  to  wit,  on  the  Ist  of  November 
1842,  the  defendants,  as  such  factors  as 

(1)  There  was  a  sroond  connt  siinilar  in  fbnn, 
and  with  siinilar  pleas  pleaded  to  it. 


Digitized  by 


Google 


MICHAELMAS  TERM,  1846. 


41 


afiwetaid,  became  and  were  under  advanees 
to  the  plauiti£b  in  reepect  of  the  said  con- 
agnment  of  the  said  etttgo  of  wheat,  in 
the  said  first  count  mentioned,  to  a  lai^e 
aaionnt,  to  wit,  to  the  amount  of  8,000^., 
and  which  said  sum  so  advanced  by  the 
defendants,  as  such  factors  as  afcM^said,  to 
the  phuntiffi)  was  then  due  and  payable  by 
the  plaintifia  to  the  defendants,  and  whieh 
said  advances  the  defendants  had  come 
onder  by  reason  of  their  having  accepted 
divers  bills  of  exchange  for  the  plaintiffii, 
and  at  their  request,  against  and  on  the 
seenrity  of  the  said  cargo,  before  the  giving 
of  any  of  the  said  orders,  to  wit,  on  &c. ; 
and  Uiereapon  afterwards,  and  before  the 
eommitting  by  the  defendants  of  any  of  the 
said  allegml  breaches  of  promise,  they,  the 
defoidants,  gave  notiee  to  the  plaintiffii  that 
they,  the  defendants,  required  the  said  sum 
of  money  so  advanced  by  the  defendants, 
as  such  factors  as  aforesaid,  in  respect  of 
the  said  consignment  of  the  said  cargo  of 
wheat,  to  be  repaid  to  them,  the  defendants, 
by  the  plaiotifb,  and  that  if  the  plaintiffii 
did  not  r^>ay  to  them,  the  defendants,  the 
said  sum  of  money,  they,  the  defendants, 
should  sell  the  said  whole  of  the  residue  of 
the  said  cargo  of  wheat,  and  out  of  the 
money  to  be  produced  by  sudi  sale,  should 
K^ay  themselves  the  said  sum  of  money  so 
a^need  by  the  defendants,  as  in  this  plea 
sforesaid ;  and  the  defendants  further  say, 
that  although  after  they,  the  defendants,  hod 
given  to  the  plaintifia  the  said  notice  in  this 
plea  mcatiaBed,  and  before  the  committing 
by  the  defendants  of  any  of  the  said  alleged 
bnachea  of  promise,  a  reasonable  time  for 
the  platntiffi  to  jnve  r^>aid  to  the  defen- 
dants the  said  sum  of  money  so  advanced 
by  the  defendants,  as  in  this  plea  aforesaid, 
Ittd  elapsed,  yet  the  plaintifis  did  not  nor 
would  repay  to  the  defendants  the  said  sum 
of  money,  or  any  part  thereof,  but  wholly 
oeg^eoted  and  refused  so  to  do,  and  the 
whole  of  it,  at  the  time,  &c.  remained  due 
and  unpaid.  And  the  def^idants  aver, 
that  for  the  purpose  of  repaying  to  them, 
the  defendants,  the  said  sum  of  money,  it 
«as  absolutely  necessary  for  them,  the  de> 
fendants,  to  sell  the  whole  of  the  residue  of 
the  said  cargo  of  wheat  in  the  said  declara- 
tion mentioned.  Wherefore  the  defendants, 
St  the  several  times  when,  &c.,  in  the  said 
fint  count  mentioned,  for  the  purpose  of 
K&w  Sebib«,  XVI.— C.P. 


reimbursing  and  repaying  to  them,  the 
defendants,  the  said  sum  of  money  so  ad- 
vanced by  the  defendants,  as  in  this  plea 
aforesaid,  sold  the  said  residue  of  the  said 
cargo  of  wheat  at  the  said  prices  in  the  said 
declaration  mentioned,  the  same  being  the 
best  prices  which  could  then  be  obtained 
for  the  said  residue  of  the  said  cargo  of 
wheat,  and  with  the  monies  produced  by 
the  said  last-mentioned  sales,  being  a  less 
amount  than  the  amount  of  the  said  ad- 
vances, did  then  repay  and  reimburse  to 
them,  the  defendants,  so  much  of  the  said 
sura  so  advanced  by  the  defendants  to  the 
plaintifis  as  aforesaid  as  the  said  monies  so 
produced  aforesaid  were  sufiicient  to  repay 
and  reimburse,  as  they  lawfully  might, 
&e. 

Fourth  plea — That  before  and  at  the  time 
of  the  giving  of  the  notice  by  the  defen- 
dants to  the  plaintifis,  &c.,  Uie  plaintiffs 
were  indebted  to  the  defendants  in  a  large 
Bum  of  money,  to  wit,  the  sum  of  3,000/. 
fbr  advances  before  then  made  by  the 
defendants,  as  such  factors  as  aforesaid, 
to  the  plaintiffs  in  respect  of  and  against 
eonsignments  of  goods  before  then  made  by 
the  plaintifis  to  the  defendants,  as  such 
fectors  as  aforesaid,  for  the  purpose  of  such 
goods  being  sold  and  disposed  of  by  the 
defendants,  as  such  factors  as  aforesaid,  for 
the  plaintifis,  and  by  reason  of  the  plaintifis 
being  so  indebted  to  the  defendants,  as  in 
this  plea  aforesaid,  the  defendants,  as  such 
factors  as  aforesaid,  before,  and  at  the  time, 
&c.  hada  lien  upon  the  saidresidue  of  the  said 
cargo  of  wheat  in  the  said  declaration  men- 
tioned, and  upon  the  proceeds  of  the  said 
residue  of  the  said  cargo  of  wheat,  after  the 
same  was  sold  for  the  said  sum  of  money  so 
due  and  owing  from  the  plaintiffs  to  the  defen- 
dants as  in  this  plea  aforesaid,  and  had  a  right 
to  have  the  said  last-mentioned  sum  of  money 
paid  and  satisfied  to  them,  the  defendants, 
oat  of  the  said  proceeds  of  the  said  cargo  of 
wheat  in  the  said  declaration  mentioned; 
and  thereupon  they,  the  defendants,  after 
the  plaintiffs  had  become,  and  whilst  they 
were  so  indebted  to  the  defendants,  as  in 
this  plea  aforesaid,  and  before  the  said  al- 
leged breaches,  to  wit,  on  &c.,  gave  notice 
to  the  plaintiffs.  The  plea  then  set  out  the 
notice,  which  was  similar  to  the  notice  set 
out  in  the  preceding  plea,  and  then  averred 
that,  after  a  reasonable  time  had  elapsed, 
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and  non-payment,  the  defendants  sold  to 
repay  themselves  their  advances. 

Special  demurrer  to  both  pleas,  on  the 
grounds  referred  to  in  the  argument  and 
judgment. 

ChanneU,  Serj.  (Taprell  with  him^ 
(June  11),  in  support  of  the  demurrer. — 
The  plaintiffs  charge  the  defendants  with 
promising  to  obey  the  lawful  orders  of  the 
plaintiffs,  and  that  the  defendants  received 
the  wheat  on  those  terms.  The  defendants 
have  not  formally  denied  the  contract  by 
their  plea,  and  have  not  traversed  that  they 
received  the  wheat  on  the  terms  mentioned 
in  the  declaration  ;  but  say  that  they  were 
justified  in  disobeying  the  lawful  order  of 
the  plaintiffs.  If  the  defendants  rely  on  a 
right  of  sale,  this  must  be  matter  of  con- 
tract, and,  therefore,  this  is  a  bad  plea 
of  non  assumpsit.  The  defendants  should 
have  traversed  that  this  was  a  lawful  or 
reasonable  order.  Upon  this  ground  the 
plea  is  bad  in  point  of  form.  Secondly,  the 
plea  is  bad,  because  the  plaintiffs  are  left 
in  uncertainty  whether  the  defendants  mean 
to  admit  the  promise,  and  deny  that  this 
was  a  lawful  order,  or  whether  they  mean 
to  deny  the  promise.  Thirdly,  the  plea  is 
double,  because  it  relies  not  only  on  the 
advances  made  by  the  defendants,  but,  also, 
on  the  necessity  for  selling.  Fourthly,  it  is 
bad  in  substance.  It  maybe  that  a  custom 
might  have  been  proved,  bearing  out  this 
plea ;  but  the  Court  cannot  treat  such  a 
custom  as  an  inference  of  law ;  and  inde- 
pendently of  the  contract,  Dufretne  v. 
Hutchinson  (1),  and  Raleigh  v.  Atkin$on{i) 
would  seem  to  shew  that  the  plaintiff  had  a 
right  to  impose  as  a  condition  that  the 
goods  were  not  to  be  sold  below  a  certain 
price.  In  Story  on  Agency,  p.  330.  s.  371, 
it  is  laid  down,  "  in  certain  cases  where  he 
has  made  advances  as  a  factor,  it  would 
seem  to  be  clear  that  he  may  sell,  to  repay 
those  advances,  without  the  assent  of  the 
owner,  if  the  latter,  after  due  notice  of  the 
intention  to  sell  for  the  advances,  do  not 
repay  him  ;  but,  except  in  a  few  and  limited 
cases  of  this  sort,  the  right  of  the  holders  of 
the  lien  seems  to  be  confined  to  the  mere 
right  of  retainer  ;"  and  then  is  cited  8  Chitt. 
OR  Comnt.  and  Manu/ac.  551,  some  Ameri- 

(1)  3  Taunt.  117. 

(2)  6  Met.  K  Wela.  670;  «.  c.  9  I  «w  J.  Rep. 
(M.S.)  Exeb.  206. 


can  authorities,  and  also  Petkonier  v.  Dam- 
ton  (3) ;  in  the  last  case,  however,  it  is  to 
be  observed  that  the  question  was  not  one 
of  factor  and  principal,  but  of  a  pledge  of 
goods,  and  there  is  a  great  distinction  be- 
tween that  and  a  mere  case  of  lien — Sntilh'B 
Leading  Cases,  p.  100. 

Byles,  Serj.  {Crompton  with  ham),  in 
support  of  the  demurrer. — The  plea  is  good 
in  substance,  and,  if  so,  it  is  good  in  fonn 
likewise.  Tlie  main  question  raised  by  the 
third  plea  is,  whether,  if  a  factor  have 
goods  consigned  for  sale,  and  makes  ad- 
vances for  more  than  their  value,  so  that  be 
has  an  interest  in  the  goods,  and  that  die 
consignor  makes  default  in  paying  the  ad- 
vances, and  has  notice  that  a  sale  will  take 
place,  the  factor  has  not  an  anthority  to  seU 
implied  by  law,  which  being  an  authority 
coupled  with  an  interest,  is  irrevocable.  Oae 
of  the  cases  cited  by  Story,  for  the  poaitian 
he  lays  down  as  above  cited,  is  Parker 
V.  Braneher  {4i),  decided  in  the  supreme 
court  of  Massachusetts,  in  1839  ;  but  nnee 
that  time,  the  doctrine  there  laid  down  has 
been  supported  by  the  supreme  cciurt<tftlie 
UnitedStates,in£rownT.Af' (rraii(5).  The 
Court  there,  after  stating  that  any  existing 
agreement  may  contronl  or  vary  the  tight 
of  the  foctor  to  sell  the  goods,  proceeds  to 
state :  "  On  the  other  hand,  where  the  con- 
signment is  made  generally,  without  any 
specific  orders  as  to  the  time  or  mode  of 
sale,  and  the  factor  mtdces  advances  or 
incurs  liabilities  on  the  footing  of  raeh  oon- 
signment,  then  the  legal  piemunptioB  is, 
that  the  factor  is  intended  to  be  clothed 
with  the  ordinary  rights  of  fiwtora  to  ted, 
in  the  exercise  of  a  souBd  discretion,  at 
such  time  and  in  such  mode  a*  the  usage 
of  trade  and  his  general  duty  require,  and 
to  reimburse  himself  for  his  advances  and 
liabilities  out  of  the  proceeds  of  the  sole; 
and  the  consignor  has  no  right  by  any  sub- 
sequent orders  given  after  advances  have 
been  made  or  liabilities  incuncd  by  the 
factor,  to  suspend  or  controul  this  right  of 
sale,  except  so  far  as  respects  the  surplus 
of  the  consignment,  not  necessary  for  the 
reimbursement  of  sudi  advances  or  liafai£- 
tiea." 

[Maule,  J. — There  the  Court  say  the 

(S)  Holt's  N.P.C.  883. 

(4)  2  Law  Reporter  (U.S.)  p.  4«. 

(«)  14  Peur's  Rep.  (U3.)  480. 
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legal  presamption  is,  that  he  is  to  sell  in  the 
ezerciae  of  a  sound  discretion  ;  •'.  e.  he  is 
not  to  look  to  his  own  interest  only,  but  to 
the  authority  which  he  has  to  sell,  subject 
to  the  exercise  of  his  sound  discretion.] 

[Crxsswxix,  J. — ^Does  not  Story  mean, 
in  the  passage  which  has  been  cited,  that 
when  gooda  are  confided  to  be  sold  on  a 
gemerml  discretion,  and  the  ^tor  has  ad- 
Taaced  upon  them,  the  principal  cannot 
revoke  the  authority  ?  The  pleadings  here, 
however,  do  not  shew  that  the  goods  were 
to  be  sold  at  a  general  discretion  of  the 
factor,  but  "  according  to  the  lawful  orders 
of  the  principal,"  regulated  by  the  &ctor's 
judgment  as  to  what  were  &ir  and  lawful 
orders,  or,  as  the  judgment  just  cited  states, 
"in  die  exercise  of  a  sound  discretion."] 

This  was  a  power  coupled  with  an  in- 
terest; because,  so  far  as  the  factor  was 
emoened,  the  goods  were  a  security  for  the 
re-payment  of  Uie  money  advanced  by  him 
—Gmusen  v.  Marion  (6),  fValth  v.  Whit- 
etrnb  (7).  This  amounted  to  such  a  bail- 
ment of  the  goods,  thatin  default  of  payment 
of  the  advance  upon  request,  the  bailee  was 
entitled  to  sell — Pothonier  v.  Dawson.  It 
is  laid  down  in  Slorj/  on  Bailmemtt,  s.  808. 
p.  207,  that  "if  there  is  no  stipulated  time 
for  the  payment  of  the  debt,  but  the  pledge 
is  for  an  indefinite  period,  the  pawnee  has  a 
right,  upon  request,  to  a  prompt  fulfilment 
of  the  engagement;  and  if  the  pawner 
neglects  or  refuse*  to  comply,  the  pawnee 
may,  upon  due  demand,  and  notice  to  the 
pawner,  require  the  pawn  to  be  sold  ;"  and 
for  this  he  cites  2  Kent's  Com.  452.  There 
is  the  saine  power  by  the  law  of  Scotland, 
>fter  a  judicial  order  has  been  obtained — 
BtWs  Prineipies  of  the  Lows  of  Scotland, 
s.  1364.  p.  512,  and  by  the  law  of  France, 
G>de  Cm.  art.  2078.  In  Wamer  v.  M'Koy 
(8),  Parke,  B.  seems  to  have  thought  a 
factor  had  such  power,  tot  in  answer  to  an 
argument  of  counsel,  he  says,  "  How  is  he 
to  lennburae  himself  for  advances?" 

[Madle,  J/— Yon  do  not  allege  that  you 
■old  under  the  drcumstanoes  stated  as  to 
yom*  authority ;  but  you  say  you  had  a  right 
to  do  mme  than  your  original  authority 
enabled  you  to  do.] 

(6)  10B.&C.731;s.e.8UwJ.Rep.K.B.31S. 

(7)  2  Eap.  565. 

(8)  1  Hee.  tc  Web.  S97;  >.o.  5  Uw  J.  Rep. 
(«A)Exeli.27ft. 


The  defendant  shews,  by  his  plea,  that  a 
special  condition  has  been  engrafted  upon 
the  original  undertaking,  and  as  this  has 
arisen  from  circumstances  which  have  hap- 
pened subsequently  to  the  original  under- 
taking, it  forms  Uie  subject  of  a  s(>ecial 
plea,  and  would  not  have  been  open  to  the 
defendant  to  prove  under  the  general  issue 
— Smart  v.  Hyde  (9). 

[Maule,  J. — You  do  not  state  the  con- 
dition in  your  plea,  and  it  remains,  there- 
fore, as  a  condition  implied  in  the  declara- 
tion.] 

The  defendant  could  not  have  traversed 
the  lawfulness  of  the  order,  because  that 
would  be  a  traverse  merely  of  a  matter  of 
law. 

Channell,  Setj.,  in  reply. — The  passage 
from  Storff  on  Bailments,  s.  308,  is  not  in 
conformity  with  the  English  law  ;  but  if  it 
were,  the  same  author,  at  s.  311,  distin- 
guishes the  case  of  pawns  from  the  ordinary 
case  of  liens,  and  says,  "  a  mere  right  of 
lien  is  not  understood  to  carry  with  it  any 
right  of  sale  to  secure  an  indemnity." 

[Maule,  J. — In  the  ordinary  case  of 
pawning,  the  pawner  knows  nothing  of  the 
lender,  nor  vice  versd.^ 

The  mere  fact  of  advancing  money  gives 
no  right  of  sale — Clark  v.  Gilbert  (10). 
This  is  a  custom  of  trade,  and  cannot  be 
treated  as  a  matter  of  law.  In  Story  on 
Agency,  p.  333.  s.  875,  it  is  said,  "  From 
what  has  been  already  said,  it  is  clear  that 
all  general  liens  have  their  origin  in  the 
positive  or  implied  agreement  of  Uie  parties. 
Some  of  them,  however,  have  now  become 
so  fixed  and  invariable,  that  no  proof  what- 
soever is  required  to  establish  their  exist- 
ence, but  courts  of  justice  take  notice  of 
them  as  a  matter  of  course."  But  here  the 
Court  is  required  to  imply  a  usage  to  sell 
for  the  then  best  prices,  irrespective  of 
the  question  whether  the  goods  might  not 
have  been  better  sold  at  another  market, 
or  at  a  different  time.  The  case  of  Smart 
V.  Hyde  stands  upon  a  peculiar  footing, 
but  as  an  authority  for  the  purpose  cited, 
it  is  opposed  to  Whittaker  v.  Mason  (11), 

(9)  8  Mee.  &  Wels.  723;  s.  e.  10  Lsw  J.  Rep. 
(K.S.)  Ezch.  479. 

(10)  2  Bing.  N.C.  343  ;  8.  c.  5  Law  J.  Rep.  (h.s.) 

*(il)  Ibid. 359;  •.c.5LawJ.  Rep  (n.i.)C.P.57. 
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Smith  V.  Dixon  (12),  add  Nash  v.  Breeze 
(13). 

Cur.  adv.  vult. 

TiNDAi.,  C.J.  now  delivered  the  judg- 
tnent  of  the  Court. — This  was  an  action  of 
assumpsit,  in  which  the  plaintiffs  declaied^ 
for  that  whereas  the  defendants  were  aitd 
are  corn-factors  at  Liverpool,  and  that 
heretofore,  to  wit,  on  the  23rd  of  June  1842, 
in  consideration  that  the  plaintiffs,  at  the 
request  of  the  defendants,  had  consigned 
and  delivered  to  them  as  such  factors 
a  cargo,  consisting  of  8,56S  bushels  of 
wheat,  to  be  sold  and  disposed  of  by  the 
defendants  as  such  factors,  for  and  on  ac- 
count of  the  plaintiffs  for  reasonable  com« 
mission  and  reward  to  be  paid  by  the 
plaintiffs  to  the  defendants  in  that  behalf. 
The  defendants  promised  to  obey  and  ob- 
serve the  lawful  orders  and  directions  of 
the  plaintiffs,  to  be  given  by  them  to  defen- 
dants in  regard  to  Uie  sale  and  disposal  of 
the  wheat.  That  the  defendants  afi«r- 
wards  sold  and  disposed  of  a  small  part  of 
the  wheat  at  6*.  id.  per  bushel,  and  al- 
though the  plaintiffs  ordered  them  not  to 
sell  any  more  for  less  than  7s.  per  bushel, 
yet  the  defendants  sold  for  lower  prices. 
There  was  a  second  count  in  the  same  form 
respecting  another  cargo  of  wheat.  The 
defendants  pleaded,  thirdly,  to  the  first 
count,  that  after  the  cargo  of  wheat  therein 
mentioned  had  been  so  consigned  to  the 
defendants  as  such  factors,  and  before  the 
committing  of  the  alleged  breach  of  pro- 
mise, to  wit,  on  &c.  the  defendants  as  such 
factors  became  and  were  under  advances  to 
the  plaintiffs  in  respect  of  the  said  consign- 
ment of  the  said  cargo  of  wheat  to  a  larg* 
amount,  to  wit,  to  the  amount  of  3,000i(., 
and  which  said  sum  so  advanced  to  the 
plaintiffs  was  then  due  and  payable  by  the 
plaintiffs  to  the  defendants ;  and  which  ad- 
vances the  defendants  had  come  under  by 
reason  of  their  having  accepted  divers  bills 
of  exchange  for  the  plaintiffs,  and  at  their 
request  against  and  on  the  security  of  the 
said  cargo  before  the  giving  of  any  of  the 
orders  in  the  said  first  count  mentioned ; 
and  that  afterwards,  and  before  the  commit- 

(12)  7  Ad.  &  El.  1  ;  8.  e.  6  Uw  J.  lUp.  (n.s.) 
K.B.  2*3. 

(13)  11  Mee.  &  Wel«.3S2;  a.e.  12  Uw  J.  Rep. 
(M.S.)  Ench.  305. 


ting  of  the  allied  breadi  ot  promiae,  Ik 
defendants   gave   notice   to    the   plaintiA, 
that  they  required  the  said  sum  of  mosey 
so  advanced  by  them  as  such  factors  to  be 
repaid  to  them ;  and  that  if  the  {daintifi 
did  not  repay.  th«m  they  (the  defandanti) 
should  aell  the  whole  of  the  residue  of  the 
said  wheat,  and  out  of  tb«  money  piodneed 
by  such  sale  should  repay  tbeiaselTei  the 
money  advanced.     That  a  reasonable  that 
for  repayment  elapsed,  and  that  the  fim- 
tiffs  did  not  repay  the  advances ;  and  that 
for  the  purpose  of  repaying  to  them,  the 
defendants,  the  money  so  advanced,  it  was 
absolutely  necessary  for  the  defendants  to 
sell  the  whole  of  the  rendue  of  tkt  said 
wheat,  wher«£Bie,  for  the  porpoae  «f  reia»- 
bursing  and  repaying  to  than  the  sums  ad- 
vanced, they  sold  the  residue  of  the  wheat 
for  the  prices  in  the  first  count  of  the  deeb- 
ration  mentioned,  th«  same  being  the  bert 
prices  which  could  then  be  obtained  ibr  the 
same,  and  that  the  proceeds  were  not  suffi- 
cient to  repay  to  the  defendants  the  wfaele 
of  the  money  advanced  by  them.     Another 
plea  stated,  that  Uie  plaintifis  were  indebted 
to  the  defendants  as  factors,  ibr  advances 
against  other  consignments ;  and  that  they 
had  a  lien  on  the  wheat  in  question,  for 
such  advances,  and  a  right  to  hare  ihea 
repaid  out  of  the  proceeds  of  the  wheat:  it 
then  stated  notice  and  non-payment,  and  the 
sale  of  the  wheat  as  be&>re.     Similar  pleas 
were   pleaded   to   the   second   count.     To 
each  of  these  pleas  there  was  a  demnnKr. 
In  that  to  the  first  of  thma  many  apecial 
causes  of  demurrer  were  mmgaei:  that 
it  was  an  argumentative  traverse  of  tlit 
promise,  and  bad  as  amounting    to  the 
general  issue,  for  that  in  answer  to  u  svar- 
ment  in  the  declaration,  that  the  defimdaBts 
promised  to  obey  the  lawful  orders  of  the 
plainti&,  th«  defendants  by  that  pkti  pio- 
fessed  to  shew  that  they  only  promised  t» 
obey    such    orders  as  should   not  b*  in- 
consistent with  the  right  which  they  elsinied, 
to  sell  in  order  to  repay  advances ;  that  it 
was  uncertain  whether  they  meant  to  ndmit 
or  deny  their  promise  as  in  the  first  coast 
mentioned ;    that  if  they  meant  to  inaitt 
that  the  advances  gave  them  a  subseqaeat 
authority  to  disobey  the  plaintiffs'  oidos, 
such  authority  should  have  been  pleaded 
as  the  result  of  an  express  agreement,  and 
should  not  have  been  left  as  a  mere  iaicreaee 
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of  Urw,  &e.     On  the  argument  of  this  de- 
Bimmr  several  objections  in  point  of  form 
were  urged  against  the  plea  ;   and  also, 
that  it  was  bad  in  substance,  which,  of 
eoaite,  was  the  aaost  important  question. 
Ib  order  to  aaawer  it,  let  as  inquire  what 
are  the  relative  positions  of  principal  and 
ftelor  for  sale.     From  the  mere  lelation  of 
principal  and  £M:tor,  the  latter  derives  an- 
tiMxity  to  sell  at  such  times  and  for  such 
prices  as  he  may,  in  the  exerdse  of  his  dis- 
eretioa,  think  best  for  his  employer ;  but  if 
he  reeerres  the  goods  subject  to  any  special 
iastnctions,  be  is  bound  to  obey  them,  and 
ike  authority,  whether  genoral  or  special,  is 
revoeaUe.     This  was  not  denied  on  behalf 
of  the  defendants ;  bat  it  was  contended, 
that  where  a  &ctor  has  advanced  money  on 
goods  consigned  to  him  for  sale,  the  anitfao- 
fity  to  sell  b  inevocable,  because  coupled 
with  an  interest.     That  may  be  true,  but  it 
was  incumbent  on  the  defendant  to  maintain 
also  that  on  the  feflnre  of  the  principal  to 
lep^  sodi  advances   within  a  reasonable 
time  after  demand,   the   authority  of  the 
feetor  is  eolaiged,  and  that  be  has  an  abso- 
lotc  right  to  sell  at  any  time  for  the  best 
priee  that  can  be  obtained,  without  regard 
to  the  interests  of  the  principal,  and  without 
Rgaid  to  the  nature  of  the  authority  ori- 
ginally given.     No  case  was  cited  in  which 
tUs  point  appears  to  have  been  decided  in 
aa  English  court.     In  (Farner  v.  M'Kay 
it  was  incidentally  mentioned;  and  as  far 
as  any  opinion  of  the  Judges  can  be  col- 
lected from  the  report,  it  would  seem  that 
Parke,  B.  thought  a  fector  might  sell  to 
pay  advances,  and  that  Lord  Abinger  was 
of  a  difTerent  opinion ;  and  certainly  nothing 
wUdi  dien  passed  can  be  treated  aa  an 
sMhority  for  our  guidance  in  this  case. 
Bat  wc  were  referred  to  a  passage  in  Story' t 
Lmm   mf  Afemey,  in  his   chapter  '  On  tiie 
right  of  lien  of  agents,'  where  he  says,  "  In 
cwlaiu  eases  where  he  has  made  advances 
as  foetor,  it  would  seem  to  be  dear  that  he 
may  aell  to  repay  those  advances  without 
tke  asant  of  the  owner  (kmto  dtrnhu), 
tf'die  krttcr,  after  dne  notice  of  the  intention 
to  seii  for  sdvances,  does  not  repay  him  the 
aoMoiit ;"  and  for  this  be  cites  a  decision 
ia  the  Supreme   (Tourt  of  Massadinsetts, 
and  refers  also  to  Pathomer  v.  Dtmton. 
The  latter  was  not  an  inatanee  of  goods 
plaeed  in  the  hands  of  a  fedor  for  sale,  but 


of  a  party  in  whose  hands  goods  were  depo- 
sited to  secure  the  repayment,  at  a  time 
agreed  upon,  of  money  lent.  In  that  case, 
Gibbs,  C.J.  says,  "  Undoubtedly,  as  a  gen- 
eral proposition,  a  right  of  Hen  gives  no 
right  to  sell  the  goods.  But  when  goods  are 
deposited  by  way  of  security  to  indemnify  a 
party  against  a  loan  of  money,  it  is  more  than 
apledge.  The  lender's  rights  are  more  ex  ten - 
sive  than  such  as  accrue  under  an  ordinary 
lien  in  the  way  of  trade;"  and  he  proceeds 
to  say  that  from  the  nature  of  the  transac- 
tion it  might  be  inferred,  that  the  contract 
was  that  the  lender  might  sell  and  repay 
himself,  if  the  borrower  failed  to  repay  the 
money  at  the  time  agreed  upon.  We  were 
also  referred  to  Stety  on  Bailmentt,  chapter 
on  '  Pawns  and  Pledges,'  sec.  308,  where 
the  rule  of  law  is  said  to  be,  that  "  if  a 
pledge  is  not  redeemed  at  the  stipulated 
time,  it  may  be  sold  by  the  pawnee  to  re- 
pay himself."  But  the  relation  of  principal 
and  factor,  where  money  has  been  advanced 
on  goods  consigned  for  sale,  is  not  that  of 
pawner  and  pawnee.  The  goods  are  de- 
livered for  sale,  on  account  of  and  for  the 
benefit  of  the  principal,  and  not  by  way  of 
security  to  indemnify  against  a  lien,  although 
they  operate  as  such  security,  the  betot 
having  a  lien  upon  them,  or  np<»i  their  pro- 
ceeds, when  sold,  for  the  amount  of  his  claim 
against  the  piincipaL  The  authority  of  the 
factor,  whether  general  or  spedal,  may  be- 
come irrevocable  when  advances  have  been 
made  ;  but  there  is  nothing  in  the  transac- 
tion from  which  can  be  inferred  (to  adopt 
the  language  of  Gibbs,  C.J.)  that  it  was  part 
of  the  contract,  that  at  any  time  the  goods 
should  be  forfeited,  or  the  authority  to  sell 
enlarged,  so  as  to  enable  the  foctor  to  sell 
at  any  time  for  repayment  of  advances, 
withont  reference  to  its  being  for  the  interest 
of  the  principal  to  sell  at  that  time,  and  for 
that  price.  Nor  can  we  find  any  principle 
in  the  law  by  which,  independently  of 
contract,  such  audiority  is  given.  On  this 
ground  it  appears  to  us,  that  the  plea  is  bad 
in  substance  ;  and  it  is  unnecessary  to  ccm- 
sider  whether  this  power  claimed  by  the 
foctor  is  to  be  considered  as  an  enlargtsnent 
of  his  original  authority  by  some  r«ile  of 
law,  as  arising  from  some  inapBed  eoaditioM 
annexed  to  the  original  contract,  imviUcii 
case  it  would  be  verv  doah«ful,  wlttllua  * 
ought  not  to  be  tiemJbed  as  a  deaial  of  Ae 
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contract,  ss  laid  in  the  declaratioTi ;  and, 
therefore,  had  as  amounting  to  the  general 
issue.  For  the  reasons  above  given,  we 
think,  that  the  third  plea  is  bad,  and  the 
other  special  pleas  are  open  to  the  same 
objections.  Our  judgment  must,  therefore, 
be  for  the  plainti^. 

Counsel  were  not  present  when  this 
judgment  was  delivered.  In  Michaelmas 
terra  the  defendants  applied  for  leave  to 
amend  on  the  usual  terms.  The  Court 
refused  this  application,  but  gave  them 
leave  to  add  two  pleas  to  each  count. 

Judgment  for  the  plaintiffs. 


1846         TROBmSON  V.  BROWN    AND     AN- 

N         10     i       OTHER,  EXECUTOR  AND  EXE- 

**'''        *    (_      CUTRIX  OF  BROWN,  DECEASED. 

Evidence,  Notice  to  produce. 

'Bfi  a  joint  and  several  bond,  A.  and  B. 
became  sureties  for  the  payment  of  any 
balance,  net  exceeding  a  given  amount,  due 
from  C.  The  defeasance  provided  that  it 
should  be  void  if  A.  and  B,  or  either  of  them, 
should  pay  such  balance  within  one  ctUendar 
month  next  after  notice  in  writing,  requiring 
payment,  should  have  been  given  to  A.  and  B, 
or  their  representatives : — Held,  in  an  action 
against  the  executors  of  A,  upon  a  replica- 
tion denying  notice  to  them  and  B,  that  a 
duplicate  of  the  notice  served  upon  B.  was 
not  admissible,  and  that  B.  should  have  been 
subpoenaed  to  produce  the  original  he  re- 
ceived, or  it  should  have  been  shewn  to  have 
been  lost  or  destroyed. 

Debt  upon  bond  for  400^.  against  the 
defendants,  as  executor  and  executrix  of 
John  Brown,  an  obligor.  The  defendants 
craved  oyer  of  the  bond  and  the  condition. 
From  the  latter  it  appeared  that  the  bond 
had  been  given  by  the  deceased,  together 
with  a  person  named  Robertson,  as  sureties 
for  the  price  of  goods,  to  be  supplied  by 
the  plaintiff  to  one  George  Brown  in  the 
way  of  his  trade.  The  condition  provided, 
that  in  case  the  said  G.  Brown,  his  heirs, 
executors  or  administrators,  shaU,  at  my 
time  or  times  hereafter,  make  default  in 
payment  of  any  such  sum  or  sums,  and  the 
said  J.  Brown  and  Charles  Robertson,  or 


one  of  then,  or  die  heks,   execntim  n 
administrators  of  one  of  then,  shall,  witfaiii 
one  calendar  month  next  after  notice  in 
Writing,  requiring  payment,  riiail  have  ben 
given  to  tiiem,  the  said  G.   Brown  and 
C.  Robertson,  their  heirs,  executors,  orui- 
ministrators,  or  shall  have  been  left  at  their 
usual  or  last-known  places  of  abode,  wdl 
and  truly  pay,  or  cause  to  he  paid,  onto  Ike 
said  John  Robertson,  his  heirs,  execMon, 
administrators,  or  assigns  and  any  fitiin- 
taken  partner  or  partners  of  him  or  them,  bis, 
her,  or  their  executors,  administraters  or 
asrigns,  all  and  every  such  sum  and  sumiof 
money  as,  at  the  time  of  such  demand  being 
made,  shall  be  dne  and  owing  from  the  saM 
O.  Brown,  his  heirs,  executors  or  adminis- 
trators, onto  the  said  J.    Robertson,  Iris 
exeCBtofs,  administrators  or  assigns,  either 
ftk>ne  or  jointly  with  the  person  or  pencmt 
who  shall  or  may  be  or  become  a  partner  «i 
partners  with  him  or  them,  in  case  the  nme 
shall  not  exceed  200J.  sterling ;    but  if  the 
same  shall  exceed  the  sum  of  20(M.  sterling, 
then,  if  the  said  J.  Brown  and  C.  Robertioa, 
their,  or  some  one  of  their,  heirs,  execntoit, 
or  administrators,  do  and  shall,  within  oae 
calendar  month  next  after  suoh  notice  shall 
have  been  given  ot  left  as  aforesaid,  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the 
said  J.  Robertson,  his  exeentora,  adnint*- 
trators,  or  assigns,  or  such  person  or  persons 
as  aforesaid,  the  said  sum  of  209J.,  in  part 
satisfaction  of  the  sum  or  sums  of  money 
which  shall  be  then  due  and  owing  as  afers- 
said,  then  the  bond  should  be  void.     The 
defendants  pleaded  performance. 

The  replication  alleged  debto  to  have 
accrued  from  O.  Brown  to  the  plamtf  to 
tiie  amonnt  of  4001.,  aoA  exceeding  MOL, 
for  goods  supplied  which  were  vnpaid  ;  and 
then  averred,  that,  although  afterwards, 
and  after  the  death  of  the  said  J.  Brown, 
and  more  than  one  calendar  month  befnre 
the  commencemmt  of  this  suit,  to  wit,  on 
the  26th  day  of  June  1845,  be,  tlm  pbte- 
tiff,  gave  the  said  C.  Robertsen,  aad  Ifce 
said  defendants,  as  exeeutor  and  ejtociKfix 
of  the  said  J.  Brown,  as  aforesaid,  wpee 
tively,  notice  in  writing  to  pay,  and  tbercly 
then  required  them  to  pay  to  him,  witkhi 
one  calendar  month  then  n^rt,  tlie  warn 
of  200/.,  on  account  and  in  part  wHit- 
Ihction  of  the  sidd  sum  o<  400/.,  whereiB  the 
said  G.  Brown  then,  and  at  the  tino  of 
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the  giving  the  said  nodee,  was  and  is  so  in- 
debted  to  the  plaintiff  ia  manner  a&resaid. 
Yet  neither  of  them,  the  said  J.  Brown 
in  hit  lifetime,  the  defendants  as  executor 
and  executrix,  as  foresaid,  or  the  said  C. 
Robertson,  have  paid  the  said  sum  of  iOOl., 
or  any  part  thereof,  although  more  than  a 
calendar  month  from  the  time  of  giving  the 
•aid  notice  elapsed .  before  the  coramence- 
meat  of  this  snit.     Verification, 

The  defendants  replied,  that  after  the 
making  of  the  said  writing  obligatory,  and 
after  the  decease  of  the  said  J.  Brown,  and 
one  calendar  month  before  the  commence- 
ment of  this  suit,  he,  the  said  plaintiff,  did 
not  give  to  the  defendants,  executor  and 
exeoutrix  as  aforesaid,  and  to  the  said  C. 
Robotson,  respectively,  or  leave  at  thdr 
respective  usual  or  last-known  places  of 
abode  notice  that  the  said  G.  Brown  had 
made  default  in  payment  of  the  said  sum  of 
4001.,  or  any  part  thereof.     Verification. 

The  plaintiff  replied  to  this,  that  after  the 
making  of  the  said  writing  obligatory,  and 
after  the  decease  of  the  said  J.  Brown,  and 
one  calendar  month  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  5th  day  of 
July  1846,  he,  the  plaintiff,  did  give  to 
the  defendants,  executor  and  executrix  as 
aforesaid,  and  to  the  said  C.  Robertson 
lespectively.  notice  in  writing,  that  the  said 
6.  Brown  had  made  default  in  payment  of 
the  said  aoonies,  in  the  said  replication 
mentioned.  Concluaion  to  the  country, 
and  issue  thereon. 

Upon  the  trial,  before  Erie,  J.,  at  the 
Sittings  in  Middlesex,  in  last  Trinity  term, 
the  plaintiff,  in  order  to  prove  the  service 
of  notice  on  C.  Robertson,  who  resided  in 
Sussex,  called  a  clerk  of  his  attorney,  who 
proved  that  be  inelosed  a  formal  demand 
and  notice,  of  which  he  produced  a  dupli- 
eate,  inclosed  in  a  letter,  which  he  pnt  into 
the  post,  directed  to  Mr.  Robertson.  The 
reception  in  evidence  of  this  duplicate  was 
ol)yeeted  to  on  the  part  of  the  defendants, 
on  the  giwand  that  this  waa  not  the  ordinary 
ease  of-a  mere  notice  deUveied  to  the  defen- 
dants, but  of  a  demand ;  and  even  although 
it  were  a  mere  notice,  where  such  a  docu- 
atent  haa  been  given  to  a  third  party,  be 
should  be  aobpoenaed  to  produce  the  ori- 
ginal. Erie,  J.  admitted  the  document,  but 
reserved  leave  to  the  defendants  to  move  to 
enter  a  nonsuit. 


A  rule  nisi  for  this  purpose  having  been 
obtained, — 

Talfimrd,  Sety.  (Butt  with  him)  shewed 
cause. — The  question  in  this  case  is,  whe- 
ther a  notice  sent  to  a  party  cannot  be 
proved  by  the  production  of  a  duplicate  of 
it  made  at  the  same  time  as  the  original 
sent.  The  same  question  was  raised  and 
decided  in  Kine  v.  BeattmoHt{l).  That 
was  the  case  of  a  notice  of  dishonour  of  a 
bill  of  exchange ;  and  a  copy  of  the  letter 
containing  it  was  allowed  to  be  given  in 
evidence,  without  any  notice  being  g^ven  to 
the  defendant  to  produce  the  original.  The 
decision  there  was  not  a  decision  of  this 
Court  alone,  but  of  all  the  Judges ;  for  the 
Chief  Justice,  in  ultimately  giving  judg- 
ment, says,  that  this,  being  a  matter  of  ge- 
neral practice,  the  opinion  of  the  Judges  of 
the  other  courts  had  been  collected.  Now, 
no  substantial  distinction,  with  respect  to 
the  nature  of  the  notice,  can  be  made  be- 
tween the  notice  of  dishonour  on  a  bill  and 
a  notice  of  the  nature  required  by  this  bond. 
The  nicest  questions  constandy  arise  as  to 
the  form  of  notice  of  dishonour,  and  strict 
attention  to  various  particulars  is  required. 
No  reason  which  can  be  urged,  with  respect 
to  the  proof  of  this  notice,  in'  respect  of 
form,  would  not  equally  apply  to  the  notice 
of  dishonour.  The  case  of  Kitu  v.  Beau- 
mont is  recognised  as  the  decision  of  all  the 
Judges  in  Swain  v.  Lewis  (2). 

[Mauls,  J. — Is  not  the  principle  of  those 
cases  this,  that  the  issue,  in  effect,  gives  the 
party  notice  to  produce  it  ? — he  is  not  in  the 
same  situation  of  hardship  as  a  person  who 
has  no  means  of  knowing  beforehand  that 
the  document  would  be  required.] 

The  defendants  here,  by  the  form  of  the 
issue  which  points  to  this  very  docnment, 
bad  full  notice  of  its  importance.  It  is  not, 
however,  necessary  to  produce  the  original 
in  every  case  where  the  party  himself  has 
not  received  the  notice ;  for  instance,  in  an 
action  of  ejectment,  which  may  be  defended 
by  a  third  person,  notice  to  quit,  which 
has  been  pyen  to  the  tenant,  may  be  proved 
without  producing  the  original,  though  a 
third  person,  for  instance,  the  assignee  or 
tenant  of  the  original  tenant,  may  have 
received  the  notice. 

(1)  8  Brod.  &  hmfs.  288. 

(2)  2Cr.M.&  R.261 ;  s.e.  4UwJ.  Rep.  (M.S.) 
Ezch.  249. 
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[Mauls,  J.— In  Ltmauze  v.  Palmer  {Z), 
it  was  held  that  an  examined  copy  of  a 
letter,  which  contained  notice  of  dishonour 
of  a  bill,  was  not  evidence  where  the  notice 
had  been  given  to  a  third  person.  The 
reason  usually  assigned  for  not  requiring 
steps  to  be  taken  to  produce  the  original,  is, 
that  it  would  be  necessary  to  give  notice  to 
produce  a  notice  ad  infinitum,  but  that  does 
not  apply  where  you  could  get  it  by  a  n<6- 
pcena  duces  ieeum.] 

In  that  case  the  notice  of  dishonour 
related  to  a  bill  of  exchange  wholly  foreign 
to  the  issue.  It  was  only  introduced  col- 
laterally as  a  means  of  proof;  and  Abbott, 
C.J.  decided  the  question  on  the  ground 
that  the  subject-matter  was  too  remote. 
But  even  that  decision  may  be  justly  ques- 
tioned ;  it  was  merely  a  Nisi  Frius  decisionj 
and  no  means  were  afforded  of  reversing  it, 
inasmuch  as  the  plaintiff,  who  tendered  the 
evidence,  obtained  the  verdict.  Then  the 
notice  was  not  merely  coUateral  to  the  cause, 
it  was  the  very  gist  of  the  issue ;  and  the 
party  could  not,  as  is  the  case  of  Lanauze 
V.  Palmer,  have  been  taken  by  surprise.  It 
was  a  necessary  and  material  part  of  the 
cause  of  action,  as  in  the  ordinary  case  on  a 
bill,  and  the  issue  gives  the  defendant  just 
88  distinct  notice  of  what  is  material  and 
of  the  nature  of  the  document  the  plaintiff 
will  prove  as  an  issue  on  the  notice  of  dis- 
honour. 

Byles,  Serf.,  in  support  of  the  rule. — 
The  proper  course  in  this  case  was  to  have 
subpoenaed  Mr.  Robertson  to  produce  his 
notice,  or  to  prove  that  he  had  searched  for 
and  could  not  find  it.  The  present  is  not 
the  case  of  a  notice  served  on  the  defen- 
dants which  the  issue  would  give  them 
notice  to  produce,  but  of  a  notice  served  on 
a  third  person,  who  is  to  them  a  stranger,,and 
not  jointly  bound,  and  the  defendants  being 
executors,  and  on  a  person  also  over  whom 
they  have  no  more  controul  or  influence 
than  the  plaintiff.  They  have  no  means 
whatever  of  knowing  what  notices  he  may 
bsve  received,  or  the  form  of  them,  and  they 
cannot  produce  them.  To  impose,  there- 
fore, the  necessity  of  producing  the  original 
on  the  defendants,  would  be  to  cast  on  them 
a  duty  which  the  plaintiff  ought  to  perform. 
It  is  not  denied   that  in  the  case  of  an ' 

(3)  Hao.&  Mtl.81. 


ordinary  notioe  served  on  a  defendant,  no- 
tice to  produce  it  when  it  is  the  gist  of  the 
action  is  not  necessary ;  but  that  dependi 
wholly  on  the  ground  suggested,  vis.  that  if 
notice  to  produce  the  notice  were  neeesaary, 
notice  to  produce  the  notice  to  prodaec 
would  be  equally  requisite,  and  dieie  wouM 
be  no  limit.  That  reason,  howev«r,  does  not 
apply  to  a  case  like  the  fteaeat,  where  a 
third  person  wholly  distinct  fioom  the  defen- 
dants is  the  recipient  of  the  notiee,  and  he 
may  be  compelled  by  raipcraa  dueet  teem 
to  produce  it,  like  any  other  doeoment.  The 
reason  for  the  mle  ceases  in  such  a  ease,  tai 
with  it  the  rule  also.  The  case  of  The  Quees 
v.  Fenion{4),  which  occurred  at  the  last 
Summer  Assises  for  Bury,  somewhat  resem- 
bles this.  It  was  an  indictm«]t  for  laneny 
of  a  coat,  included  in  a  paper  parcel,  an^ 
in  order  to  prove  it  dhe  direction  on  Ae 
pared  became  material,  and  Parke,  B.  held, 
that  the  prosecutor  ought  to  have  given 
notice  to  the  prisoner,  into  whose  hands  it 
had  got,  to  produce  it  before  he  could  prove 
the  dn«ction.  The  present  question  has, 
however,  been  argued  as  if  it  were  oM 
simply  of  a  notice ;  it  is  not  so ;  it  is  rathCT 
the  case  of  a  demand,  and  wholly  undis- 
tinguishable  from  Grove  v.  Ware{S).  ThM« 
the  defendant  had  entered  into  a  bond,  as 
surety  to  pay  any  sum  that  might  be  doe 
from  one  Sprigg«ns,  within  six  months  after 
notice.  This  was  the  provision  of  tiM 
defeasance;  and  it  was  suggested  tkat  it 
was  not  necessary  to  prove  a  notice  to  the 
defendant  to  produce  tite  nodoe  to  her  under 
the  bond.  Lord  Ellenborough,  however, 
thought  that  die  proof  of  this  notiee  ta 
produce  was  neoessaiy,  since  it  pr^>erly 
was  not  a  mere  notice,  but  a  ttatenant 
of  account  between  the  plaintiff  and  the 
prindpal.  The  wwrd  "  notice"  was  there, 
as  here,  used  in  the  defeasance,  but  it  ww 
not  regarded  simply  as  such  by  the  Court. 

WnoB,  C.J. — It  saerat  to  me,  tint  tka 
parties  went  down  totrytheiaraeinthetcraw 
in  whidi  it  is  taken,  namely,  whetherfroper 
notice  had,  in  fact,  been  given  to  Roberttoa ; 
and  the  question  thus  raised  on  the  trid  ia, 
whether  the  parties  stood  in  such  a  positioa 
as-  to  dispense  wUb  the   necessity  of  tks 

(4)  Not  reported. 

(«)  2  Stark.  N.P.C.  174. 
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pradnction  of  the  notice  as  against  these 
defiendants.  They  sedc  to  dispense  with 
its  producUoD,  by  analog^y  to  ihe  case  of 
notice  of  dishononr  and  that  large  class  in 
which  secondary  evidence  of  notice  is  nsually 
admitted.  The  preaent  case,  however,  seems 
to  me  not  to  be  at  all  analogous  to  them, 
for  they  are  all  instances  in  which  the 
parties  to  the  proceeding  actually  had  pos- 
seMion  of  the  document,  or  persons  on 
whom  they  were  served  stood  in  such  a 
lelation  to  the  defendants  as  to  tender  the 
delivery  to  the  one  a  ddivery  to  the  other. 
Here,  however,  the  parties  are  separately 
bound ;  and,  consequently,  they  axe  not,  I 
think,  persona  so  connected  as  to  render  the 
delivery  of  notice  to  Robertson  equivalent 
to  a  ddivery  to  the  defendants.  It  is  a  case 
in  which  a  notice  to  produce  would  be  use- 
kas,  inasmuch  as  the  document  was  not  in 
thedefendants'  possession  or  controul.  Then 
the  question  is,  whether  the  notice  itself 
should  have  been  produced,  or  such  an  ac- 
count given  of  it  as  to  render  secondary 
evidence  of  its  contents  admissible.  It  ap- 
pears to  me,  that  it  should  have  been  pro- 
duced; and  as  no  evidence  shewing  that  to 
have  been  impossible  appears,  I  think  the 
application  to  enter  a  nonsuit  is  justified. 

CiHTMAH,  J.— I  am  disposed  to  say,  that 
this  is  not  the  case  of  an  ordinary  notice, 
ud  that  the  plaintiff  ought  to  have  pro- 
dneed  the  original  notice  itself. 

Mavlx,  J. — The  issue  in  this  case  is 
joined  on  the  fact,  whether  notice  was  given 
to  Robertson.  He  is  a  stranger  to  the 
defiwdants,  and  in  no  sort  of  privity  with 
them.  Their  and  his  interests  are  not  only 
not  the  same,  they  are  actually  adverse; 
and  it  is  possible  that  if  the  defendants  were 
to  pay,  and  the  fact  was,  that  notice  had 
not  been  given  to  Robertson,  contribution 
gainst  him  could  not  be  enforced.  The 
plamtiff  here  assets  he  has  given  the  notice, 
and  primd  facie  the  proper  mode  of  proving 
that  is  by  the  production  of  the  thing  itself. 
To  tbe  rale  that  or^nal  written  documents 
should  be  produced,  there  are  some  excep- 
tions in  the  case  of  notices.  Those  excep- 
tions, however,  do  not  depend  on  the  ground 
that  it  is  not  desirable  for  the  Court  to 
have  the  original,  but  merely  that  notice  to 
produce  it  may  be  dispensed  with,  because 
substantial  notice  being  given  by  the  pro- 
ceedings to  the  party,  he  may,  if  he  chooses, 
Nbw  Scsib*,  XVI^C.P. 


produce  it.  That  reason,  however,  does 
not  apply  where  such  a  notice  is  served  on 
a  third  person,  for  then  the  defendant  has 
not  Uie  means  of  producing  it.  The  present 
notice  should  then  have  been  produced, 
unless  the  plaintiff  had  shewn  some  ground 
of  impossibility  or  otherwise  to  adroit  se- 
condary evidence.  There  is  also  this  addi- 
tional reason  for  requiring  the  plaintiff,  if  he 
wishes  to  rely  on  the  contents  of  the  docu- 
ment, to  produce  it,  that  the  defendants  may 
know  that  it  was  of  a  different  description 
from  that  required,  and  yet  they  may  not 
be  in  a  situation  to  produce  it. 
WiLUAMs,  J.  concurred. 

Ruie  dbiolute  to  enter  a  noruuil. 


.} 


BEENLEN  V.  HOCKIN. 


APPEALS frvm  the  Com-ti  of  BevMon,  under 
6  Viet.  c.  18. 

1846 
Nov.  16 

Parliament—Statute  6^1  Viet.  e.  18. 
— Borough  Vote — Notice  of  Olijection,  Dale 
and  Service  of. 

In  the  date  of  the  notices  of  olqectitn 
served  on  the  overseers,  and  the  party  ob- 
jected to,  pursuant  to  the  nth  sect,  of  6^  7 
Viet.  c.  18,  the  year  nmst  be  inserted, 
otherwise  they  will  be  insufficient. 

A  notice  of  objection,  under  that  section, 
was  served  on  one  churchwarden  of  a  parish. 
The  list  of  voters  had  been  made  out  by  the 
overseers  and  signed  by  them  and  his  fellow 
ckwrehwarden  only : — Held,  that  the  service 
<ff  the  notice  was  sufficient. 

In  this  appeal  from  the  decision  of  the 
barristers  appointed  to  revise  the  list  of 
voters  for  the  borough  of  Dartmouth,  the 
revising  barristers  stated  the  following 
CASE. 

Percy  Hockin,  on  the  list  of  voters  for 
the  parish  of  St.  Saviour's,  within  the  said 
borough,  objected  to  the  name  of  John 
Beenlen  being  retained  upon  the  list  of 
voters  in  the  parish  of  St.  Saviour's.  In 
the  notice  of  objection  given  to  the  over- 
seers, and,  also,  in  the  notice  of  objection 
given  to  the  party  objected  to,  the  date 
was  sUted  thus :— "  Dated  this  22nd  day  of 
August."  These  notices  were  signed  by  the 
objector  on  the  22nd  day  of  August,  in  the 
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year  1 846.  The  notice  of  objec^n  to  the 
overseen  of  St.  Saviour's  was  served  on  one 
of  the  chnrchwardens  on  the  25th  day  of 
August  1846.  The  list  of  voters,  made  out 
by  the  overseers  of  the  said  parish  of  St. 
Saviour's,  was  signed  by  three  of  the  over- 
seers and  one  of  the  churchwardens  of  that 
parish,  but  was  not  signed  by  the  church- 
warden of  that  parish  on  whom  the  notice 
of  objection  was  served.  It  was  objected, 
first,  that  the  notices  of  objection  were  bad, 
forasmuch  as  they  omitted  to  state  the  year 
in  the  dating  thereof;  and  secondly,  that  the 
service  of  the  notice  of  objection  given  to 
the  overseers  was  bad,  forasmuch  as  it  was 
served  upon  a  churchwarden'  of  the  parish 
who  had  not  signed  the  list.  We  held  the 
notices  of  objection  to  be  good,  and  the 
service  of  that  given  to  the  churchwardens 
to  be  a  good  service,  and  expunged  the 
name  of  the  said  John  Beenlen  from  the  list 
of  voters  for  the  said  parish  of  St.  Saviour's. 
Greenwood,  for  the  appellant.->-The  first 
objection  in  this  case  depends  upon  the 
1 7th  section  of  the  statute  6  &  7  Vict.  c.  18, 
which  provides,  that  any  person,  whose 
name  is  on  the  list,  "may  object  to  any 
other  person  as  not  having  been  entitied  on 
the  last  day  of  July  next  preceding  to  have 
his  name  inserted  in  any  list  of  voters  for 
the  same  city  or  borough ;  and  every  person 
so  objecting  shall,  on  or  before  die  2fith 
day  of  August  in  that  year,  give  or  cause 
to  be  given  a  notice,  according  to  the  form 
numbered  10,  in  the  said  schedule  B,  or  to 
the  like  effect,  to  the  overseers  who  shall 
have  made  out  the  list  in  which  the  name 
of  the  person  so  objected  to  shall  have 
been  inserted,  or,  if  the  person  objected  to 
shall  have  been  inserted  in  the  list  of  free- 
men of  any  city  or  borough,  except  the 
city  of  London,  then  to  the  town  clerk  of 
such  city  or  borough ;  and  every  person  so 
objecting  shall  also  give  or  cause  to  be  left 
at  the  place  of  abode  of  the  person  objected 
to,  as  stated  in  the  said  list,  a  notice  accord- 
ing to  the  form  numbered  11,  in  the  said 
schedule  B,  and  every  notice  of  objection 
shall  be  signed  by  the  person  objecting." 
Upon  referring  to  the  schedule  B.  the  form 
No.  10,  is  in  these  words,  after  the  direction, 
"  I  hereby  give  you  notice  that  I  object  to 
the  name  of  being  retained  in  the 

list  of  persons  entitled  to  vote  in  the  election 
of  a  member,  [or  members]  for  the  city  [or 


borough]  of        .     Dated  tiiis     day  of 
(Signed)  A.  B.  [place  of  abode]  on  the  list 
of  voters  for  the  parish  of  ." 

The  form  No.  11,  so  far  as  the  date  is 
concerned,  is  precisely  the  same.  Looking 
at  these  forms,  a  peraon  would  natutiUy 
infer  that  a  fttll  date  was  to  be  inserted, 
including  the  year ;  but  it  is  said  tint  dw 
mention  of  the  year  was  not  intended,  be- 
cause, in  the  two  preceding  forms,  numbers 
6  and  7,  the  words  are  "  dated  the  day 
of  one  thousand  eight  hundred         ", 

and  it  will  be  argued  that  the  legiriatme 
would  have  made  the  same  ad^ion  to 
these  forms,  No.  10.  and  No.  11,  if  moie 
than  one  month  was  required.     Hot  tiat 
is  a  fallacious  mode  of  argument,  for  it 
would  rather  appear  thence  that  the  legis- 
lature regarded  the  year  as  an  important 
and  necessary  part  of  the  date ;  and  tiie 
addition  is,  in  fact,  of  nothing  more  than, 
when  the  only  object  which  it  could  have 
had  in  view  is   considered,   any  reaaim- 
able  person  would  imply.     Now  the  object 
of  inserting  any  date  at  all  was  evidently 
to  enable  the  party  to  collect  from  the 
document  itself,  that  it  was  regular,  and 
made  at  a  proper  time,  and  that  the  partj, 
at  the  time  he  signed  it,  was  on  the  list. 
If  the  date  of  the  month  only  is  nceesssry 
that  object  most  be  wholly  frustrated.   For 
instance,  a  person  being  on  the  list  of  votcn 
in  1845,  signs  a  notice  of  objection,  intsnd- 
ing  to  serve  it,  but  does  not  do  so,  suid  some 
offldoos  person  in  the  following  year  when 
he  is  not  on  the  list,  or  while  he  n  oo  the 
list,  and  when  he  never  intended  it  should 
be  served,  serves  it.     Otbo-  instanoea  of 
similar  inconvenience,  the  obviating  of  wfaidi 
can  have  been  the  only  object  of  the  le^ 
lature,  may  be  suggested,  and  no  other  ice- 
sons  tiian  those  which  are  appHeable  to  Ais 
case  can  be  assigned,  for  requiring  the  men- 
tion of  the  year  in  the  two  previooa  fuiws. 
But,  in  truth,  tiie  introduction  of  tlie  year 
there  is  only  the  introdoc^n  of  aomething 
which  would  have  bee^  understood.     The 
meaning  obviously  was,  that  the  date,  ia  its 
ordinary  form,  should  be  stated,  and  this 
is  only  a  portion  of  the  date.     The  form 
would  be  literally  complied  with  by  leaving 
a  blank  for  the  d^y  of  the  month,  and  even 
omitting  the  month   altogether;   but  that 
was  evidently  not  the  intention,  and  Aoaa 
two  things,  as  well  as  the  year,  are  implied. 
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It  will,  perhaps,  be  argued  that  this  notice 
it  not  bad,  because  ^e  party  on  whom  it 
was  served  could  not  be  misled ;  even  if 
that  were  so,  (which  'is  not  admitted,)  the 
drenmstance  would  be  wholly  immaterial : 
the  simple  question  is,  whether  the  statutory 
forms  have  been  complied  with,  as  laid 
down  by  Tindal,  CJ.,  in  Wamey  v.  Per- 
km$(l) ;  and  whether  there  is  any  hardship, 
or  whethw  the  party  could  have  been  pre- 
judiced, afibrds  no  criterion,  and  cannot 
infloence  the  decision.  The  second  objec- 
tion arises  with  respect  to  the  service  of 
the  notice  on  the  paruh  officers.  The  17th 
section  prescribes  that  it  shall  be  given  "  to 
the  overseers  who  shall  have  made  out  the 
list  in  which  the  name  of  the  person  so 
objected  to  shall  have  been  inserted."  This 
refers  to  the  13th  section,  by  which  the 
overseers  are  directed  to  make  out  the  list, 
"and  the  taid  overseers  shall  sign  such 
list."  The  party  thus  is  informed  who  were 
the  persons  who  made  it ;  and  it  was 
evidently  the  intention  of  the  legislature 
that  the  notice  should  be  given  to  those 
perscms  who  had  been  active  in  its  prepa- 
ration. The  party  is  not  to  be  at  liberty 
to  select  some  ornamental  churdiwarden, 
triio  has  never  interfered,  and  knows 
nothing  about  the  matter,  to  serve  him  vrith 
a  notice;  his  being  at  liberty  to  pursue 
sndi  a  coone  would  render  the  provision 
as  to  notice  to  the  parish  officers  wholly 

BOgltfOTy. 

Ki»glake,  Serj.,  for  the  respondent. — 
fioth  Uie  objections  rused  to  these  notices 
are  of  the  nicest  technical  refinement,  and 
are  entitled  to  be  r^jarded  with  no  favour. 
The  question  raised  by  the  first  objection 
is,  whether  the  forms  prescribed  have  not 
been  snbstantiaUy  followed,  for  that  they 
dumld  be  literally  followed  is  unnecessary ; 
the  statute  providing  that  the  notices  given 
vuLj  be  to  tiie  like  efiect. 

[HAUI.K,  J. — That  is  not  so  with  respect 
to  the  notice  to  be  served  on  the  party.] 

The  Mune  oonstmction,  however,  wiU  be 
put  upon  the  provirion  as  to  that,  for  it 
is  necessarily  implied;  and,  indeed,  if  a 
literal  complianee  would  suffice,  the  party 
has  done  everything  which  was  requirad  of 
him  in  this  case.  Now  the  material  words 
ia  the  statute,  so  &r  as  they  afiect  the  pre- 
sent qiteatton,  are  thow  which  require  the 
!  of  the  notiees  "  on  or  before  the  25th 
(1)  li  Law  J.  Bep.  (ba)  CJ>.  60. 


day  of  August."  It  is  with  reference  to 
that  day  that  the  date  alone  is  important ; 
and,  so  long  as  it  shews  that  it  was  signed 
on  or  before  that  day,  the  whole  object  of 
the  legislature  is  satisfied. 

[Maule,  J. — I  must  add  one  thing  to 
your  reading,  it  is  "  on  or  before  the  25th 
day  of  in  that  year.""] 

It  is  true  that  those  words  follow ;  but 
on  reference  to  the  form,  it  will  be  obvious 
that  the  important  period  was  the  month  : 
and  this  is  the  reason  why  the  year  is  not 
added,  as  it  was  in  the  two  other  forms. 
The  mention  of  the  year  in  these  forms 
affords  a  strong  argument  that  it  was  inten- 
tionally omitted  in  the  subsequent  form, 
and  that  too  with  reason.  The  party  might 
be  in  doubt  as  to  the  very  day  of  the  ser- 
vice ;  but  he  could  not  be  in  any  doubt  as 
to  the  year.  But,  at  all  events,  the  essential 
parts  of  the  notice  have  here  been  complied 
with,  for  when  it  is  provided  by  the  subse- 
quent section  that  proof  must  be  produced 
before  the  revising  barrister,  that  the  notices 
were  served  at  Uie  proper  time,  the  date 
becomes  wholly  immaterial,  and  may  be 
rejected.  The  form,  however,  if  its  legal 
effect  is  to  be  construed  in  analogy  to  other 
statutes,  has  been  fully  complied  with,  for 
it  is  not  true  that  where  a  blank  is  left  for 
a  date,  the  year  must  be  filled  in.  Thus, 
in  the  statute  5  Geo.  2.  c.  27,  notice  is 
directed  to  be  given  in  this  form :  "  A.  B. 
you  are  served  with  this  process  to  the 
intent  that  you  may,  by  your  attorney, 
appear  in  His  Majesty's  Court  of  , 

at  the  return  thereof,  being  the  day 

(as  the  case  may  happen  to  be),  in 
order  to  your  defence  in  this  action.  The 
date  of  the  year  would  appear  to  be  quite 
as  necessary,  if  not  more  so,  in  such  a  case, 
than  in  the  present ;  yet  in  Humphries  v. 
CnlHngwood  (2),  it  was  unnecessary  to  state 
it,  or  that  the  appearance  was  to  be  on 
the  next  day  specified;  and  the  reason 
assigned  was,  "  because  the  party,  by  the 
statement  of  the  day  of  the  month,  must 
understand  that  he  is  to  appear  at  the 
earliest  time  to  which  the  notice  could 
apply."  A  similar  objection  was  also  taken 
in  The  Weavers'  Company  v.  Forrest  (8),  to 
the  notice,  which  was  only  "  to  appear  at 
the  return  thereof,  being  Uie  14th  of  June, 

(2)  3B.&Ad.64e. 
(S)  2  Stta.  13>2. 
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without  saying  thk  instant,  or  expressing 
the  year  of  our  Lord  or  of  the  king ;  but 
the  Court  said,  it  must  be  understood  the 
next  14th  of  June,  and  held  it  right."  So 
here,  the  party  must  understand  the  date  to 
mean  the  month  of  August  in  the  year  in 
which  he  receives  it ;  that  is  what  every 
man  of  ordinary  understanding  would  infer. 
As  to  the  second  objection,  the  church- 
wardens are  made  overseers  by  the  statute 
of  43  Eliz.,  and  by  section  10,  the  precept 
is  to  be  directed  to  the  overseers  generally. 
Then  the  interpretation  clause  provides, 
that  the  term  "overseers"  shall  extend  to 
and  mean  all  persons  who,  by  virtue  of  any 
office  or  appointment,  shall  execute  the 
duties  of  overseers  of  the  poor,  by  whatever 
name  or  title  such  persons  may  be  called, 
and  in  whatsoever  manner  they  may  be 
appointed.  The  service,  therefore,  upon  a 
churchwarden  was  perfectly  good  ;  and  the 
only  question  is,  whether,  the  service  upon 
this  particular  churchwarden  was  not  suffi- 
cient ;  but  the  same  clause  then  proceeds  to 
provide  "  and  that  all  matters  by  this  act 
directed  to  be  done  by  the  overseers  of  a 
parish  or  township  may  be  lawfully  done 
by  the  major  part  of  such  overseers ;  and 
that,  wherever  any  notice  is  by  this  act  re- 
quired to  be  given  or  sent  to  the  overseers 
of  any  parish  or  township,  it  shall  be  suffi- 
cient if  such  notice  shall  be  delivered  to 
any  one  or  more  of  such  overseers,  or  shall 
be  left  at  his  place  of  abode,  or  at  his  office 
or  other  place  for  transacting  parochial 
business."  The  act,  therefore,  of  die  party 
in  making  the  list  is  the  act  of  them  all  and 
each  of  them,  and  when  the  list  is  properly 
signed  by  the  major  part  it  is  not  simply 
the  act  of  those  persons,  but  of  the  entire 
body,  and  service  of  notice  on  any  one 
becomes  service  on  the  body.  It  may  be, 
indeed,  asked  what  is  the  meaning  of  the 
words  added,  "  who  shall  have  made  out  the 
list;"  it  is  merely  another  mode  of  saying 
the  overseers  of  the  parish  for  which  the  list 
is  made  out,  or  periiaps  it  might  exclude 
the  service  on  a  person  who  was  not  a  parish 
officer  at  the  time. 

Greenwood,  in  reply.>— The  interpretation 
clause,  sect.  101,  would,  undoubtedly, 
afford  a  good  answer  to  this  objection,  if 
the  notice  was  merely  required  to  be  given 
to  the  overseers ;  but,  by  the  1 7th  section, 
a  particular  class  of  those  persons  is  speci- 
fied, viz.  those  who  made  out  the  list. 


[Mavlb,  J.— The  signature  does  not 
afford  any  criterion  as  to  the  persons  who 
made  out  the  list.  It  may  be,  idl  may  make 
out  the  list,  and  orfly  a  few  sign  it,  or  it 
may  be  made  by  a  part,  and  those  may  sign 
it  who  did  not  make  it.  The  banning  of 
the  clause  in  section  101,  which  says  "and 
wherever  any  notice  is  by  this  act  reqamd 
to  be  given  or  sent  to  the  overseers,"  it 
shall  be  sufficient  if  served  on  one.  I 
think  that  the  word  "  wherever"  means,  in 
every  case  where  the  giving  of  notice  to 
overseers  is  contemplated  by  the  preceding 
part  of  the  statute.  Then  the  ISth  seetioa 
says,  "  the  overseers,"  that  is,  all  the  over- 
seers, are  to  make  out  the  list,  and  the  act  of 
the  majority  is  their  act ;  and,  afterwards, 
section  17,  says,  "  notice  is  to  be  given  to 
them,"  that  is,  to  the  persons  who,  by  the 
preceding  section,  are  to  make  out  the  list] 

The  cases  which  have  been  quoted  as  to 
the  first  point  are  quite  distinguishable. 
There  something  was  to  be  done  «'«  Jvtaro, 
after  service  of  the  notice. 

WitDB,  C.J. — This  is  a  recent  act  of 
parliament,  many  sections  of  which  have 
not  yet  recaved  any  judicial  constructitm, 
and  the  objects  it  has  in  view  are  so  pecu- 
liar, that  it  is  very  difficult  to  draw  uialo- 
gies  for  our  guidance  from  other  acts,  which 
are  of  a  wholly  different  nature.  Where 
the  terms  of  any  particular  section  are  clear, 
we  certainly  ought  not  to  allow  a  doubt  to 
be  imported  by  reference  to  other  parts 
of  the  statute;  but  where  a  doubt  arises 
from  its  terms,  we  must  refer  for  their  elu- 
cidation to  other  parts.  Now,  in  the  present 
case  I  cannot  bring  my  mind  to  entertain 
a  doubt  as  to  what  was  intended,  although 
I  cannot  but  regret  that  the  party  may 
perhaps  have  been  misled.  From  the  lan- 
guage of  the  17th  section  and  the  form,  I 
infer  that  the  notice  should  be  dated.  The 
question  then  is,  what  is  meant  by  its  being 
dated  ?  It  is  to  be  dated,  but  dated  with 
what?  Sorely  that  means  with  the  year; 
and  though  that  is  more  explieitiy  pmnted 
out  in  some  of  the  forms,  I  conceive  that 
the  same  thing  is  meant,  and  that  the  date 
of  the  year  is  in  each  case  part  of  the  entire 
date  required.  The  l^slatore  having  di- 
rected this,  I  feel  I  am  not  tA  libeity  to 
enter  into  considerations  of  convenience,  or 
to  qteculate  upon  the  reasons  which  may 
have  influenced  the  making  of  the  provision. 
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I  un  therefore  of  opinion,  timt  these  notices 
were  defective  for  omitting  the  date  of  the 
yctr,  and  tliat  the  deoisioB  of  the  rvvising 
buiister  most  therefore  be  reversed.    With 
leipect  to  the  second  objection,  as  the  Court 
entertain  a  strong  opinion  on  the  subject, 
it  may  be  convenient  that  it  should  be 
ezpicMed;  and,  for  my  part,  I  think  my 
Brother  Kinglake  has  given  a  good  answer 
to  the  objection.     The  10th  section,  pro- 
ndisg  for  the  issuing  of  the  precept,  oilers 
it  to  be  directed  to  the  overseers  generally ; 
and  the  IStb  section,  which  follows  the 
general  words  of  the  previous  section,  orders 
thst  the  lists  shall  be  made  out  and  signed 
by  the  overseers.     Then  the  subseijnent 
section  says,  that  notice  shall  be  given  to 
the  overseers,  "who  shall  have  inade  out 
Ae  list"  in  which  the  name  of  the  party 
appears.     I  think  I  cannot  fail  to  ascertain 
vhat  b  imported  by  these  words,  on  refer* 
ace  to  section  101,  which  says,  "overseer 
or  ovcneers  of  the  poor  shall  extend  to  and 
mean  all  persons  who,  by  virtue  of  any 
office  or  appointment,  shall  execute   the 
duties  of  overseers  of  the  poor,  by  whatever 
nanie  or  title  such  persons  may  be  called, 
and  in  whatsoever  manner  they  may  be 
appointed ;  and  that  all  matters  by  this  act 
directed  to  be  done  by  the  overseers  of  a 
parish  or  township  may  be  lawfully  done 
by  the  major  part  of  such  overseers;  and 
(hat  wherever  any  notice  is,  by  this  act, 
required  to  be  given  or  sent  to  the  overseers 
of  any  parish  or  township,  it  shall  be  suffi- 
cieat  if  such  notice  shall  be  delivered  to 
any  one  of  such  overseers."     Those  words 
appear  to  me  to  point  out  the  overseers  of 
^  parish  for  wUch  the  list  is  made,  and 
not  the  particular  overseers  who  made  or 
ogned  it.     If  the  latter  were  intended,  I 
sluold  certainly  have  expected  to  find  an 
exception  engntiied  on  the  words  in  sec- 
tion 101,  as  to  them.     I  therefore  think 
that  a  notice  to  any  of  the  overseers  charged 
with  the  duty  of  making  out  the  list  was 
sufficient;  and  imder  these  drcnmstances 
I  entertain  a  strong  impression  that  the 
seeend  objtetion  is  ill  founded. 

CoLTMAN,  J.'-T'I  am  of  the  same  opinion, 
that  the  first  ofagection  to  the  decision  is 
valid.  The  only  doubt  arises  from  the  dr- 
cnoutance,  that  the  date  of  the  year,  in 
some  of  the  forms,  is  mentioned,  and  omitted 
in  othera;  but  tite  argument  derived  from 


it  does  not  seem  to  me  to  overbalance  the 
evident  intention  that  the  entire  date  should 
be  inserted.  With  r^ard  to  the  second 
point,  I  do  not  think  tiie  statute  required 
that  the  notice  should  be  given  only  to  an 
overseer  who  made  or  signed  the  list.  If  we 
so  held,  we  should  be  obliged  to  strike  out 
part  of  section  101.  in  our  interpretation  of 
the  17th  dause. 

Mauls,  J. — I  am  also  of  opinion,  that 
the  notices  were  insufScientiy  dated,  and 
that  they  did  not  comply  with  the  form  re- 
quired by  the  act.  That  form,  at  its  con- 
clusion, runs  thus:  "Dated  this  day 
of  ."  In  common  understanding  that 
means  that  some  day  in  the  month  of 
August  and  of  the  particular  year,  accord- 
ing to  the  christian  calendar,  should  be  in- 
sated  ;  and  I  do  not  think  a  year  according 
to  any  other  calendar,  as,  for  instance,  the 
year  of  the  Hegira  or  the  French  Revo- 
lution, would  suffice.  The  party  is  not,  I 
think,  to  have  the  means  of  puzzling  out 
what  is  the  time  it  was  signed,  but  he  is  to 
have  something  which  is  plain  and  intelli- 
gible to  an  Englishman.  It  can  only  be 
served  in  August ;  and,  unless  the  year  be 
also  given,  it  seems  to  me  to  have  no 
meaning,  and  the  day  and  month  in  which 
it  was  signed  are  in  no  way  particularized. 
It  is,  however,  said,  that  in  some  of  the 
forms,  the  date  of  the  month,  in  the  year 
18  ,  is  given ;  whereas,  in  forms  No.  10. 
and  11.  this  is  omitted;  and  it  is  thence 
argued,  that  the  latter  forms  were  intended 
to  differ  from  the  others.  I  do  not,  however, 
think  that  is  necessarily  the  case,  for  it  some- 
times happens  that  there  is  a  difference  of 
expression,  though  precisely  the  same  thing 
is  meant.  In  ordinary  composition,  the 
repetition  of  the  same  phrase  in  a  short 
space  is  thought  objectionable,  and  other 
expressions  are  resorted  to  to  designate  the 
seUsame  thing :  and  so  in  acts  of  parlia- 
ment different  language  is  often  used  in  a 
like  manner.  To  me,  it  appears,  then,  that 
forms  10.  and  11.  require  the  date  of  the 
year  just  in  the  same  manner  as  the  pre- 
vious forms.  A  case,  however,  has  been 
cited,  Humphries  v.  CuUittgteood,  in  which 
it  was  held,  that  a  blank  left  for  a  date  did 
not  require  to  be  filled  up  with  the  year,  and 
that  the  first  day  of  December  was  suffi- 
cient. But  that  was  a  wholly  different 
case  from  the  present.     The  act  provided 
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for  there  was  to  be  done  in  futnie;  and 
any  one  speaking  of  a  thing  to  be  done  on 
the  first  day  of  December,  would  be  natu- 
rally understood  by  a  person  of  ordinary 
understanding,  as  meaning  the  first  of  De- 
cember next.  But  the  case  is  wholly  differ- 
ent in  speaking  of  a  time  past  and  a  thing 
already  done,  which  is  the  fact  here.  Then, 
the  day  of  the  month  and  the  month  itself 
afford  no  information  at  all ;  the  matter  is 
wholly  uncertain,  and  you  cannot  say  when 
it  was.  There,  too,  the  object  was  to  com- 
pel the  party  to  express  in  ordinary,  intelli- 
gible, familiar  language  what  was  expressed 
in  technical  language  in  the  body  of  the 
proceeding.  It  is,  however,  said,  that  here 
the  party  must  have  understood  it  to  refer  to 
the  month  of  August  in  the  present  year,  for 
the  notice  being  served  in  that  year,  none 
other  could  be  meant.  1 1  does  not,  however, 
at  all  follow  that  it  was  properly  served  ;  but 
even  if  it  were,  I  can  conceive  a  practical 
inconvenience  which  might  arise  for  want 
of  the  date.  Suppose,  for  instance,  a  per- 
son objected  to  in  one  year,  when  there 
was  no  good  ground  for  die  objection,  and 
his  name  is  retained  on  the  list.  In  the 
next  year,  while  he  is  absent  from  home,  a 
notice  is  served,  and  it  is  laid  on  his  table, 
and  there  being  no  change  in  his  circum- 
stances, he  sees  the  notice  on  his  return. 
There  is  nothing  to  inform  him  that  it  is 
for  that  year,  and  concluding  that  it  is  the 
old  notice,  he  neglects  to  attend  before  the 
barrister,  and  his  name  is  struck  off.  This 
would  be  obviated  if  the  year  were  stated. 
As  to  the  other  objection,  the  statote,  by 
s.  13.  requires  all  the  overseers  to  make  out 
the  lists,  and  to  sign  them ;  then  the  17th 
section  requires  notice  to  be  given  to  tiie 
overseers  who  have  made  the  list  in  which 
the  person's  name  appears.  And  the  ques- 
tion is,  who  are  they  ?  I  think  it  means 
that  the  notice  is  to  be  ^ven  to  the  over- 
seers of  that  parish,  as  distinguished  bam 
the  overseers  of  another  parish.  Then  die 
101st  section  comprehends  by  the  word 
"  wherever"  all  the  preceding  parts  of  the 
statute,  and  says,  that  "  wherever  acts  are 
to  be  done  by  the  overseers,  the  act  of  the 
majority  shall  be  the  act  of  the  body,  and 
wherever  notice  is  required  to  be  served  on 
-overseers,  service  on  one  of  them  shall 
suffice."  Under  section  19,  therefore,  the 
list  is  made  by  all  in  contemplation  of  kw ; 


and  being  so  made  under  section  17.  noliee 
to  one  is  notice  to  the  overseers  who  made 
the  list.  The  notice,  therefore,  I  think  was 
sufilcient. 

V.  W1U.IAK8,  J.  coneoned. 

Deeiaiom  retentd. 


} 


GALE  V.  CHUBB. 


1846. 
Nov.  18, 

Parliament— Borof/^h  Vote,  2  WiU.  4. 
c.  45.  s.  82. — Burgestes  elected  othenriu 
than  m  respect  of  Birth. 

It  is  enaeted,  hy  teeiian  38.  oftheR^tm 
Act,  that  "  no  pgrton  wh0  shall  Ihenafiat 
be  elected,  made  or  admitted  a  bmyess  or 
freeman  otherwise  than  m  respect  of  birth 
or  servitude,  shaU  be  eiUitUd  to  fsote  at 
such,"  ^,  The  burgesses  of  a  bonugk 
consisted  of  four  classes.  Theg  were  en- 
titled to  be  admitted  into  the  fomth  olass  in 
respect  of  birth  (and  also  for  other  eamm), 
and  into  the  third  class  frvm  thefoarth  cUut 
by  seniority,  tmt  into  the  second  amd  fnl 
classes  by  election  by  the  manbers  of  tiiese 
classes  from  the  third  and  second  dassss 
respectively.  Before  the  Reform  Aet  At 
right  of  voting  for  members  was  m  the  JirsI 
class  only : — Held,  that  tJie  numbers  of  the 
first  class  who  had  been  admitled  into  it 
since  the  Reform  Aet,  and  who  had  obtained 
admission  into  the  fourth  cUus  by  birth,  were 
not  "elected  otherwise  than  in  respect  of 
birth,"  and  were,  therefore,  entitled  to  vote 
in  the  election  for  a  member  forthe  borough. 

At  the  Court  held  before  the  revwog 
barrister  for  the  borough  of  MalmariHuy, 
upon  the  revision  of  the  list  of  capital  bur- 
gesses, being  freemen  of  the  said  boron^ 
entitlol  to  vote  in  the  dection  of  a  member 
for  the  said  borough,  Henry  Oale  objected 
to  the  name  of  Hercules  Player,  and  seven 
other  persons,  being  retained  on  the  said 
list.  The  £aeu  of  the  ease  were  ndmittwi 
to  be  as  follows:— The  corporation  of 
Malmesbury  consists  of  four  ilaswes  of 
burgesses  or  freemen.  The  first  daa*  is 
composed  of  an  alderman  and  twelve  other 
burgesses  or  firemen,  called  "  capital  faor^ 
gesses;"  the  second  class  consists  <^twcnta^ 
four  burgesses  or  freemen,  called  "  ■asiatMt 
burgesses ;"  the  third  class  oompiiseafocty- 
eight  bwgesses  01  freemen,  called 
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boUen;"  and  the  fovrth  class  consists  of 
an  indefinite  number  of  burgesses  or  free- 
awn,  called  "free burgesses  or  commoners." 
All  persons  becoming  members  of  the  cor- 
poration are  first  admitted  thereto  as  "  fiee 
burgesses  or  commoners,"  and  so,  in  the 
fint  instance,  became  members  of  the  fourth 
class,  which  is  the  lowest  grade  of  freemen ; 
and  the  qualification  for  "  free  burgess  or 
commoner"  appears  by  an  entry  in  a  book 
kept  for  recording  the  proceedings  of  the 
corporaUon  of  the  borough,  a  copy  of  which 
(to  far  as  is  material)  is  annexed  to  and  is 
to  be  considered  as  a  part  of  the  case.     As 
Tacaacies  occur  in  the  first^named  three 
classes  they  are  filled  up  from  the  fourth 
class,  called  "  free  burgesses  or  commoners" 
in  the  following  manner:— A  vacancy  in 
the  third  class  is  supplied  by  the  senior  free 
bnrgess  or  commoner,  who  thereupon  be- 
comes of  right  a  landholder,  without  any 
election  or  appcantment.     When  a  vacancy 
happens  in  the  second  class,  it  is  filled  up 
by  a  member  of  the  third  class  by  election, 
^  dectors  being  the  capital  burgesses  and 
assistant  burgesses  forming  the   first  and 
second  class ;  and  in  the  event  of  a  vacancy 
in  the  first  class,  an  assistant  burgess  or 
member  of  the  second  class  is  elected  to 
svpply  such  vacancy  by  the  remaining  capir 
tid  burgesses  or  members  of  the  first  daiss. 
Before  the  passing  of  the  Reform  Act, 
3  Will.  4.  c.  45.  the  right  of  electing  two 
members  of  parliament  fi>r  the  borough  of 
Malmesbury  hod  been  exercised  by  the 
thirtem  ca]Htal  bni^esses  or  freemen  only. 
By  diat  act  the  borough  of  Malmesbury 
was  put  into  Schedule  B,  and  has  since 
Rturned  only  one  member,  and  the  electors 
hare  consisted  of  such  of  the  capital  bur- 
gesses as  were  admitted  free  burgesses  by 
tif^t  of  birth,  and  the  lOl.  hons^lders  of 
Mafanesbnry  and  of  the  adjoining  parishes. 
The  electors  for  the  borough  member  at 
present  are  about  880 ;  of  whom  eight  are 
on  the  repster  as  capital  bui^esses :   the 
lenuoning  five  of  the  thirteen  capital  bur- 
gesses were  originally  admitted  fi«emen  by 
tight  of  marriage;    but  they  have  been 
ondtled  iirom  the  list  of  freemen  by  the 
town  derk,  in  consequence  of  three  persons, 
«1h>  wore  capital  burgesses  by  r^t  of  mar- 
riage, having  been  some  years  ago  objected 
to,  and  expanged  by  the  revising  barrister, 
on  the  ground  that  freemen  by  right  of 


marriage  were,  by  the  82nd  section  of  the 
Reform  Act,  precluded  from  voting.  Player, 
the  person  objected  to,  was  duly  admitted 
a  free  buigess  or  commoner  on  the  2l3t  of 
June  1808,  by  right  of  birth,  having  been 
the  son  of  a  free  burgess,  duly  admitted 
before  H.  Player  was  bom,  and  the  said 
H.  Player  possessed  all  the  other  requisite 
qualifications  to  enable  him  to  become  a 
member  of  the  corporation.  He  afterwards 
became  successively  a  landholder,  an  assist- 
ant burgess,  and,  finally,  on  the  2nd  of 
June  1884,  was  elected  a  capital  burgess  of 
the  corporation.  He  has  ever  since  his 
admission  in  1808,  been  an  inhabitant 
householder,  in  an  entire  tenement,  (and 
not  an  inmate)  within  the  old  borough  of 
Malmesbury,  and  has  been  duly  registered 
as  a  freeman  entitled  to  vote  for  a  member 
of  parliament  for  the  borough  ever  since  his 
election  as  a  capital  burgess.  The  objection 
made  to  H.  Player  being  on  the  list  of 
freemen  was,  that  he  was  excluded  by  the 
82nd  section  of  the  Reform  Act,  because  he 
was  elected  a  capital  burgess  subsequent  to 
the  1st  of  March  1831,  and  the  title  by 
which  he  claimed  a  right  to  vote  accrued 
since  that  period  by  dection  as  a  capital 
burgess,  and  not  as  a  freeman  by  birth; 
and  that,  in  £act,  all  the  capital  burgesses 
previous  to  the  passing  of  the  Reform  Act 
voted  not  by  right  of  birth  or  of  servitude  or 
of  marriage,  but  as  elected  capital  burgesses. 
On  the  oUier  hand  it  was  contended,  that 
as  the  original  right  of  H.  Player  to  admis- 
sion as  a  burgess  or  freeman  was  in  re- 
spect of  bitth,  and  that  right  was  the 
foundadon  of  every  subsequent  advance- 
ment in  the  borough  until  his  right  to 
vote  as  a  capital  burgess  became  matured 
under  the  law,  as  it  stood  before  the  passing 
of  the  Reform  Act,  he  came  within  the 
provision  of  the  32nd  section  of  that  act, 
wUoh  reserves  the  right  to  vote  in  fitvour 
of  a  person  thereafter  elected,  made,  or 
admitted  a  burgess  or  freeman  in  respect  of 
birth;  and  thattbecase  was  entirely  free  from 
the  mischief  intended  to  be  guarded  against 
by  the  act,  of  inundating  the  constituency, 
the  number  of  voters  in  Malmesbury  being 
limited  to  thirteen ;  and  it  was  urged  that 
the  effect  of  a  decision  to  the  contrary 
would  be  to  disfittnchise  all  the  capital  bur- 
gesses, and  leave  the  corporation  unrepre- 
sented.    Upon  these  facts  the  revising  bai^ 
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rister  decided  that  H.  Player  was  a  person 
entitled  to  vote  as  a  burgess  or  freeman 
elected  and  admitted  in  respect  of  birth; 
and  he  retained  his  name  upon  the  list  of 
freemen. 

The  objection  to  the  seven  other  bur^ 
gesses  was  the  same. 

The  question  for  the  opinion  of  the  Court 
was,  whether,  under  the  circumstances  men- 
tioned in  the  above  statement  of  facts,  the 
said  H.  Player  and  the  seven  other  persons 
named  in  the  said  list  were  persons  en- 
titled to  vote  as  burgesses  and  freemen, 
admitted  in  respect  of  birth.  If  the  Court 
should  be  of  that  opinion,  then  the  list  was 
to  stand  without  amendment:  if  the  Court 
should  be  of  a  contrary  opinion,  then  the 
names  of  Hercules  Player  and  the  seven 
other  persons  were  to  be  expunged  iirom 
the  said  list. 

The  book  above  referred  to  gave  the 
following  as  the  qualifications  and  disqua- 
lifications of  the  burgesses: — That  every 
son  of  a  free  burgess  or  commoner  in  his 
own  right,  he  being  at  the  time  of  claiming 
admission  of  the  age  of  twenty-one  years,  and 
married,  and  also  a  parishioner  of  one  of  the 
parishes  within  the  borough,  and  likewise  at 
the  same  time  being  an  inhabitant  house- 
holder in  an  entire  tenement  (and  not  an 
inmate)  within  the  borough,  is  entitled  to 
be  admitted  a  free  burgess  or  commoner  of 
this  borough.  That  every  man  who  has 
married  a  free  burgess's  daughter,  he  being 
at  the  time  of  claiming  admission  so  mar- 
ried and  his  wife  living,  (but  not  otherwise,) 
he  being  also  of  the  age  of  twenty-one  years, 
and  a  parishioner  of  one  of  the  parishes 
within  the  borough,  and  an  inhabitant 
householder  in  an  entire  tenement  (and  not 
an  inmate)  within  the  borough,  is  entitled 
to  be  admitted  a  free  burgess  or  commoner 
of  this  borough  ;  but  a  free  bni^ess's 
daughter  having  once  married,  cannot  com- 
municate to  a  subsequent  husband  a  right 
to  admission,  nor  will  such  subsequent 
marriage  give  to  the  sons  or  daughters  of 
such  husband  by  another  wife  any  right  to 
admission.  That  no  son  of  a  free  burgess 
bom  before  his  £ather  shall  have  been 
admitted  in  court  a  free  burgess,  is  entitled 
to  be  admitted  a  free  burgess.  That  no 
daughter  of  a  free  burgess  bom  before  her 
father  shall  have  been  admitted  in  court  a 
free  bui^ess,  can  communicate  to  or  invest 


any  husband  of  her,  with  any  right  or  title 
to  be  admitted  a  free  burgess. 

Disqualifications  and  causes  for  rejection 
or  removal,  viz. — first,  conviction  of  felony, 
either  before  or  after  admission.  Secondly, 
not  bang  at  the  time  of  admission,  or  at  any 
time  after  admission  ceasing  to  be,  an  inha- 
bitant householder  in  an  entire  tenement, 
within  one  of  the  said  parishes  within  the 
borough. 

Coekbum. — This  case  depends  upon  the 
constraction  to  be  given  to  section  32.  of 
2  Will.  4.  c.  45.  That  section  states,  "  Pro- 
vided always,  that  no  person  who  shall  have 
been  elected,  made,  or  admitted  a  burgess 
or  freeman,  since  the  1st  of  March  1831, 
or  who  shall  hereafter  be  elected,  made,  or 
admitted  a  burgess  or  freeman,  otherwise 
than  in  respect  of  birth  or  servitude,  shall 
be  entitled  to  vote  as  such,"  &c.  The 
question  is,  whether  this  party  was  elected 
otherwise  than  in  respect  of  birth  or  servi- 
tude. A  party  cannot  be  said  to  be  elected 
in  respect  of  birth,  who  is  selected  by  other 
parties.  A  freeman  in  the  third  class  is  not 
elected  by  right  into  the  second  class,  bat 
is  eligible  only. 

[Wilde,  C.J.— The  word  "elected"  in 
the  act,  implies  a  choice.  A  party  who 
acquires  his  right  by  birth  only,  is  not  said 
to  be  "elected."  The  act  seems  to  point  to 
this  particular  case. 

[Maule,  J. — According  to  your  con- 
struction of  the  act,  the  word  "elected" 
would  have  to  be  struck  out.] 

The  mischief  of  that  constraction  will  be, 
that  the  majority  will  always  elect  persons 
of  the  same  politics. 

Arnold,  contra,  was  not  called  up<Hi. 

Wilde,  C.J.— It  is  perfectly  clear,  that 
it  was  intended  to  continue  Uie  rights  of 
parties  who  are  in  a  situatbn  like  the  pi»- 
sent.  The  restriction  in  the  section  was 
intended  to  prevent  occasional  votes,  that 
is,  votes  made  with  reference  to  the  passing 
of  this  act  of  parliament.  Here,  the  psr^ 
was  by  birth  eligible  into  certain  dmea; 
and,  therefore,  does  not  fall  within  tbe«x» 
elusion,  "  elected  otherwise  than  in  rsspeet 
of  birth." 

COLTUAN,  J.,  MaULB,  }.,  toA  WlHt*«S 

J.  concurred. 

DeeuUm  affimedy  $tkh  euH. 


Digitized  by 


Google 


MICHAELMAS  TERM,  184C. 


57 


1846. 
Nov.  19, 


} 


BUSBER  V.  THOMPSON. 


Parliament — County  Vote — 40*.  Freehold 
— Burgage  Tenure. 

B.  had  an  interest  of  greater  annual  value 
than  40s.,  but  under  lOl.,  in  a  tenement  in 
an  ancient  borough,  situate  within  a  barony, 
The  tenement  was  held  upon  burgage  tenure, 
tuljeet  to  the  payment  of  rent ;  and  by  the 
custom  of  the  burgh,  tenements  were  conveyed 
by  deed,  without  livery  of  seisin  or  inrol- 
ment,  and,  where  the  party  was  married, 
without  the  separate  examination  of  the  wife. 
No  presentmeitl  or  admittance  upon  aliena- 
tion was  necessary  at  any   lord's    court, 


though,  with  respect  to  other  tenements 
within  the  barony  where  the  same  custom 
prevailed  as  to  conveyances,  admittance  was 
necessary  : — Held,  that  the  above  facts  did 
not  shew  that  B.  was  seised  of  tenements  of 
copyhold,  or  of  any  other  tenure  except  free- 
hold; that  it  must  be  presumed,  therefore, 
that  he  was  seised  of  the  freehold,  and  was, 
therefore,  entitled  to  a  vote  for  the  county. 

Case.  At  a  coart  held,  at  Kendal,  before 
the  barrister  appointed  to  revise  the  lists  of 
voters  for  the  county  of  Westmoreland,  the 
claim  of  Thomas  Busher  to  have  his  name 
inserted  in  the  list  of  voters  for  the  said 
county  was  objected  to.  The  claim  was  as 
follows : — 


Christian  name  and  snr 
name  of  each  voter  at  ftill 
leogtji. 


Place  of  abode. 


Nature  of  qualification. 


Street,  lane,  &c.  where  the 
qaalifying  property  ii 
(ituate. 


Thomas  Busher. 


Highgato,  Ken- 
dal. 


One-third  share  of  bar- 
gage  house  and  gar- 
den. 


Head  of  Captain   French- 
lane. 


The  facts  of  die  case  were  as  follows  : — 
Thomas  Bnsher  is  one  of  the  owners  of 
certain  houses  sitnate  within  the  township 
and  within  the  limits  of  the  ancient  borough 
of  Kiritby  in  Kendal.  The  houses  are  of 
what  is  called  burgage  tenure ;  and  Thomas 
Bnsher's  interest  in  the  annual  value  of  the 
sud  premises  exceeds  40*.,  but  is  less  than 
10/.  Besides  the  tenements  held  by  bur- 
gage tenure,  of  which  there  are  many,  there 
are  other  tenements  within  the  township, 
which  are  of  the  ordinary  tenure  of  free 
and  common  socage,  and  which  are  con> 
veyed  by  the  mode  of  assurance  adapted 
to  the  passing  of  freehold  estates,  and 
descend  acoording  to  the  roles  of  com- 
mon law.  The  burgage  tenure  within 
the  township  differs  from  the  ordinary  free- 
hold tenure  in  this,  that  burgage  tenements 
have  always  been  conveyed  by  deed  of  grant, 
or  bargain  and.  sale,  without  livery  of  seisin, 
and  without  a  leaae  for  a  year,  or  any  inrol- 
nient ;  no  surrender  or  admittance  is,  how- 
ever, required,  nor  is  any  fine  paid  upon 
descent  or  alienation.  Tliere  is  no  record 
New  Sbrieb,  XVI.-C.P. 


of  courts  baron  or  customary  courts  having 
ever  been  held  within  the  township ;  although 
a  tradition  exists  that  such  courts  were 
formerly  held,  and  that  upon  every  change 
of  tenant  of  a  burgage  tenement  a  "  God's 
penny"  only  was  paid,  but  no  fine.  The 
mode  of  descent  of  such  burgage  tenements 
follows  the  common  law  mode  of  descent, 
excepting  that  where,  by  the  common  law, 
several  females  would  inherit  as  co-parce- 
ners, by  the  custom  of  burgage  tenure,  the 
eldest  inherits,  to  the  exclusion  of  the  rest. 
The  custom  with  regard  to  femes  covert  has 
always  been,  that  husband  and  wife  have 
conveyed  the  burgage  tenements  of  the 
wife  by  such  deed  of  grant  or  bargain  and 
sale  as  before  mentioned,  and  without  any 
separate  examination  of  the  wife ;  and  that 
upon  the  death  of  a  person  dying  seised  of 
a  burgage  tenement,  and  leaving  a  widow, 
such  widow,  instead  of  dower  by  the  com- 
mon law,  has  had  the  whole  of  Uie  burgage 
tenements  of  which  her  husband  died  seised 
during  her  diaste  viduity  ;  but  such  widow 
has  had  no  dower  or  free  bench  out  of  any 
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tenements  conveyed  by  the  husband  during 
coverture,  her  title  to  such  dover  or  free 
bench  being  confined  to  the  tenements  or 
estate  of  which  the  husband  died  seised. 
In  the  township  of  Kirkland,  which  adjoins 
the  township  of  Kendal,  but  is  without  the 
limits  of  the  ancient  borough  of  Kirkby  in 
Kendal,  there  are  bui^age  tenements,  the 
custom  with  respect  to  which,  both  as  to 
alienation,  descent,  and  in  all  other  respects, 
are  the  same  as  apply  to  burgage  tenements 
in  Kendal,  except  that  upon  aQenation  the 
deed  of  alienation  is  presented  at  the  manor 
court,  but  no  admittance  takes  place.  There 
are  copyhold  tenements  within  the  manor  of 
Kirkland.  Burgage  tenements  have  always 
been  devisable  in  the  same  way  as  ordinary 
freehold  estates.  They  are  held  subject  only 
to  the  payment  of  certain  fixed  annual  rents, 
some  of  which  are  payable  to  the  lords  of 
the  manor,  and  others  to  private  individuals, 
who  have  an  undoubted  right  to  enforce 
payment  of  these  fixed  annual  tents  by 
entry  and  distress :  no  other  services  have 
been  performed  or  payments  made  in  re- 
spect of  the  burgage  tenements.  The  owners 
of  these  tenements  voted  in  the  election  of 
knights  of  the  shire  for  the  county  of  West- 
moreland in  respect  of  these  burgage  tene- 
menU  at  the  elections  in  1818,  1820, 1826, 
and  1832  ;  but  whether  they  did  so  in  the 
exercise  of  an  admitted  right,  or  by  mutual 
consent,  was  not  shewn.  There  are  within 
the  barony  of  Kendal  (within  which  the 
borough  of  Kirkby  in  Kendal  is  situated) 
divers  customary  tenements  which  are  con- 
veyed by  deed  of  grant,  or  bargain  and  sale, 
without  surrender,  but  with  regard  to  which, 
upon  every  change  of  tenant,  by  alienation, 
descent,  or  devise,  as  well  as  upon  the  death 
of  the  lord,  admittance  at  the  manor  coiut 
is  necessary,  and  fines  (some  arbitrary,  but 
for  the  most  part  certain),  and  in  some  in- 
stances heriots,  are  payable.  The  owners 
of  the  customary  tenements,  also,  perform 
suit  and  service  at  the  customary  courts 
which  are  regularly  held  within  the  several 
manors.  In  other  respects,  the  customs  as 
to  descent,  and  as  to  a  widow's  estate  in  her 
deceased  husband's  lands,  and  as  to  the 
power  of  disposition  by  will,  are  the  same 
both  with  regard  to  burgage  tenements  and 
to  the  customary  tenements  alluded  to. 
Upon  the   foregoing  ikcts,  it  was  con- 


tended, on  behalf  of  Thomas  Bnsher,  thst 
the  houses  were  of  fi«ehold  tenure,  and  ti«t 
an  interest  to  the  extent  of  40*.  by  the  yai 
was  suflScient  to  support  his  claim. 

The  revising  barrister  decided  thst  te 
houses  were  not  of  freehold  tenure;  «iid 
that,  as  their  clear  yearly  value  to  Thomw 
Busker  did  not  amount  to  lOJ.,  they  were 
insuflScient  to  support  his  chum;  which  nu 
thereupon  rejected. 

Coekbum  {Stock  with  him),  for  the  appel- 
lant—The question  is,  whether  this  estate 
is  of  freehold  or  customary  tenure.  Tie 
law  on  this  subject  b  laid  down  in  Heywooi 
on  County  Election*,  chaps.  3  &  4. 

[Maule,  J. — The  peculiarity  of  to 
tenure  is,  that  the  fee  passes  without  liieiy; 
and  the  question  is,  whether  there  cm  be  s 
valid  custom  to  pass  lands  without  lively.] 

In  1  Inst.  ss.  165,  166,  and  167,  aerewl 
instances  are  given  of  burgage  tenures,  the 
customs  in  which  differ  from  the  eomnion 
law, — as  that  the  youngest  son  shall  inherit, 
that  the  wife  shall  have  for  dower  all  the 
husband's  tenements,  and  a  custom  to 
devise  before  the  statutes  which  gate  the 
power  of  devising ;  and  in  section  162.  he 
states  what  tenure  in  burgage  is,  and  layt, 
that  "  such  tenure  is  but  tenure  in  socage." 
The  tenure  in  the  present  case  is  a  iireehold 
burgage  tenure.  There  is  no  manor,  Tior 
lord  of  a  manor,  and  the  tenements  aieasb- 
ject  merely  to  the  payment  of  a  fixed  rent 
to  some  individual.  The  tenure  by  wlwh 
the  tenement  in  question  was  hdd,  wai, 
possibly,  one  of  those  wfaicb  was  aboMwd 
by  12  Car.  2.  c,  24. 

[Maule,  J.— That  statute  ww  not  ia- 
tended  to  apply  to  copyholds,  aw  to  any- 
thing in  the  nature  of  copyholds ; ,  and  it 
was  not  intended  by  it  to  turn  whatsis 
not  freehold  into  fiteehold,  but  «ae««ly  to 
turn  knight-service,  Ac.  into  oosniaon 
socage.] 

T^e  presumption  is,  that  the  teasBHili 
in  question  are  freehold,  and  held  in  «e«- 
mon  socage,  until  the  contrary  is  ^ewn. 

Arnold,  eontr4. — The  question  is,  whe- 
ther this  party  is  incapadtated  from  votiag 
under  section  10.  of  2  Will.  4.  c.  46,  fcy 
being  seised  of  tenements  of  copyhoM,  « 
any  other  tenure  whatever  except  fredidd. 
The  definition  given  in  1  Init.  a.  162,  and 
in  2  Bl.  Com.  p.  82,  of  bufgage  tennw, 
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doe*  not  apply  to  the  present  case.  The 
tenures  there  mentioned  are  clearly  frank 
tenures ;  but  the  tenure  in  question  has 
peculiarities  which  shew  it  is  not  a  frank 
tenure.  The  present  holding  is  more  in 
the  nature  of  villein  socage,  partaking  of 
both  the  character  of  vUleinage  and  socage. 
The  tenure  in  question  has  four  peculiari- 
ties : — First,  the  tenements  are  transferable 
by  deed  without  livery  of  seisin  ;  second, 
there  is  no  co-parcenership  ;  third,  husband 
and  wife  may  convey  the  tenements  of  the 
wife  by  grant,  without  any  separate  exami- 
nation of  the  wife ;  fourth,  the  widow  takes 
all  the  tenements  as  dower.  Although 
diere  are  authorities  to  shew  that  the  second 
and  fourth  peculiarities  are  not  inconsistent 
with  a  ireehold  tenure,  yet  there  are  none  to 
shew  that  the  first  and  third  are  compatible 
wiUi  a  free  tenure.  There  was  no  custom 
l^  which  freeholds  could  be  aliened  at 
common  law,  except  by  feoffment  and 
livery  of  seisin — 1  Steph.  Com.  218,  2  Bl. 
Con.  311.  This  custom,  therefore,  is  quite 
inconsistent  with  the  passing  the  freehold  ; 
and,  besides,  the  revising  barrister  has  not 
found  that  this  was  done  under  any  custom, 
and  he  has  found  that  the  tenure  was  not  of 
freehold.  The  same  observations  apply  to 
the  third  peculiarity.  According  to  the 
common  law,  such  a  conveyance  would  be 
void — Perkifu,  s.  154.  These  customary 
estates  are  pectdiar  to  the  North  of  Eng- 
land, and  are  stated  in  Doe  d.  Reay  v. 
Hnmtinglon  (1)  to  be,  not  freehold,  but  in 
the  nature  of  copyholds,  though  alienable 
by  bargain  and  sale,  and  admittance  thereon, 
and  not  bolden  at  the  will  of  the  lord. 

[Madle,  J. — There  there  was  an  admit- 
tance.] 

When  there  is  such  a  customary  estate, 
the  freehold  can  only  be  obtained  by  en- 
franchisement— Roe  d.  Clemett  v.  Brigg$ 
(2).  The  same  custom  is  found  by  the 
ease  to  extend  beyond  the  borough,  except 
that  there  is  a  presentment  at  the  manor 
court. 

[Maule,  J. — Such  a  presentment  is  by 
the  freeholders,  and  shews  that  the  lands  are 
parcel  of  the  manor.  I  should  rather  infer 
from  it  that  the  borough,  as  well  as  the 
adjoining  land,  was  formerly  parcel  of  a 

(1)  4  East,  271 ;  Scrivenon  Copyholds  (4tb  edit.) 
573. 

(2)  16  Ibid.  406. 


manor,  but  that  the  borough  had  been 
enfranchised,  or  had  had  greater  privileges 
given  to  it  than  the  adjoining  land,  as  was 
frequently  the  case,  but  had  still  retained 
its  old  customs  of  alienation.  ,Tbe  customs 
might  be  retained  as  a  privilege :  they  are 
not  at  all  in  the  nature  of  base  services.  It 
is  a  curious  thing  to  say  of  a  base  tenure, 
I  cannot  tell  of  whom  it  is  held,  nor  what 
is  the  nature  of  the  tenure.  In  Doe  d. 
Reay  v.  Huntington  there  was  an  admittance, 
and  in  the  case  of  Roe  d.  Clemett  v.  Briggs 
the  tenement  is  stated  to  have  been  held 
according  to  the  custom  of  the  manor :  so 
that  in  both  those  cases  the  freehold  was  in 
the  lord  ;  but  here  the  difficulty  is  in  shew- 
ing in  whom  the  freehold  is,  if  it  is  not  in 
the  tenant.] 

In  Stephenson  v.  Hill  (3)  it  is  said  in 
argument,  "  These  customary  estates  in  the 
North  are  not  freeholds,  but  copyholds,  and 
in  the  nature  of  tenancies  at  will.  They 
never  pass  by  feoffment,  but  by  grant,  and 
often  by  grant  and  admittance."  It  would 
seem,  therefore,  as  if,  in  some  cases,  an 
admittance  was  not  necessary,  though  the 
argument  goes  on  to  state,  "  but  an  alienee 
cannot  maintain  ejectment  until  admit- 
tance;" and,  in  Burrell  v.  Dodd  (4), 
Chambre,  J.  said,  "In  every  instance  in 
which  these  tenures  have  come  before 
Courts,  they  have  taken  notice  of  them.' " 

Cockhurn,  in  reply. — The  case  distin- 
guishes between  the  other  lands  in  the 
barony,  with  respect  to  which  an  admittance 
is  necessary,  and  the  tenements  in  the 
borough ;  and  this  is  the  distinction  between 
freeholds  and  tenements  of  base  tenure. 
The  mode  of  conveyance  is  merely  a  local 
custom,  and  not  a  badge  of  base  tenure. — 
See  1  Inst.  ss.  162,  165 ;  1  Cruise,  Dig. 
lib.  1.  c.  3.  s.  29. 

Wilde,  C.J. — In  this  case  the  sole  ques- 
tion seems  to  be,  whether  the  interest  of  the 
party  claiming  to  vote  was  or  was  not  of 
freehold  tenure.  The  property  is  of  suffi- 
cient value  to  confer  the  franchise  if  of  free- 
hold tenure,  and  not  if  of  any  other  tenure. 
By  the  case  it  is  found,  that  as  regards  the 
party  he  is  the  owner,  subject  only  to  the 
payment  of  certain  rent  to  some  individual, 

(3)  S  Burr.  1276. 

(4)  3Bog.&Pul.381. 
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the  amount  of  which  is  not  stated  ;  and  as 
regards  the  tenement,  it  seems  to  be  within 
a  district  where  there  is  no  manor  and  no 
lord.  We  find,  with  respect  to  the  enjoy- 
ment of  the  tenement,  th  the  incidents  of 
a  freehold,  and  the  absence  of  anything  to 
■hew  a  base  tenure,  or  to  shew  that  any  one 
except  the  party  in  possession  is  entitled  to 
the  freehold.  It  is  found,  also,  that  the 
party  has  voted  in  respect  of  the  tenement 
on  several  occasions ;  and  therefore,  in  the 
neighbourhood,  where  the  nature  of  the 
tenure  mnst  have  been  well  known,  it  must 
have  been  considered  that  he  was  entitled 
to  the  freehold.  What,  then,  do  we  find  to 
cut  down  the  ordinary  legal  presumption, 
that  the  party  in  possession  is  in  of  the 
freehold?  It  has  not  been  attempted  to 
aigue  that  there  is  anything  to  shew  that 
the  tenure  is  base,  except  the  mode  of  con- 
veyance, which  is  without  livery  of  seisin, 
and  where  the  party  is  married,  without  the 
separate  examination  of  the  wife.  If  in 
any  way  this  form  of  conveyance  can  be 
held  sufficient  to  pass  the  freehold,  then,  in 
the  absence  of  anything  to  shew  that  it  did 
not  pass,  it  will  be  competent  for  the  Court 
to  give  effect  to  the  conveyance.  Now  it  is 
found  that  this  mode  of  conveyance  has 
existed  from  time  immemorial :  there  is  an 
absence  of  anything  to  shew  a  lord  of  the 
manor,  or  a  manor ;  and  when,  under  these 
circumstances,  it  is  argued,  that  the  freehold 
is  not  in  the  party  in  possession,  one  ought 
to  require  it  to  be  stated  where  the  freehold 
is.  In  the  absence,  then,  of  anything  like 
base  service,  of  the  existence  of  a  manor,  of 
a  lord,  or  of  any  other  person  to  whom  the 
tenure  in  fee  can  be  referred,  one  may  well 
infer  a  local  custom  of  the  place  making  the 
conveyance  good,  though  not  in  accordance 
with  the  form  required  at  common  law. 
Although,  therefore,  one  may  find  many  of 
the  incidents,  perhaps  all,  which  occur  in  this 
case,  in  cases  where  a  party  has  held  what 
was  not  freehold,  yet  they  have  in  those 
cases  been  accompanied  by  other  circum- 
stances qualifying  the  tenure,  and  therefore 
those  cases  are  no  authority  for  reducing 
the  interest  of  this  appellant. 

CoLTMAN,  J. — I  think  the  decision  in  this 
case  was  erroneous.  Where  a  man  is  found 
in  possession  of  property,  primd  facie  he  is 
in  of  the  freehold,  and  the  party  who  seeks 
to  cut  it  down  must  shew  reasons  for  doing 


so.  The  rent  is  not  shewn  payable  to  any 
person  of  a  public  nature,  as  Uie  lord  of  s 
manor,  likely  to  hold  the  freehold.  The 
grant  of  the  tenement  may  have  been  before 
Uie  statute  of  Quia  Emptore$.  The  ciicom- 
stance  relied  upon  as  raising  a  doubt  is  the 
mode  of  conveyance  within  the  town.  The 
city  of  London  has  been  referred  to  as  being 
a  place  where  houses  might  pass  by  bargain 
and  sale,  and  without  any  livery  of  seisin. 
It  is  said  on  this  subject,  in  2  Intt.  p.  675 : 
"  Resolved  by  the  opinion  of  the  Justicesof 
both  benches,  that  a  bargain  and  sale  for 
valuable  consideration  of  houses  or  lands  io 
London,  &c.  by  word  only  is  sufficient  to 
pass  the  same ;  for  that  houses  and  lands  in 
any  city,  &c.  (wherein  the  mayor,  &c.  hawe 
authority  to  inrol)  are  exempted  out  of  this 
act  (27  Hen.  3.  c.  16).  and  at  the  common 
law  such  a  bargain  and  sale  by  word  only 
raised  an  use,  and  the  statute  27  Hen.  3. 
c.  10.  doth  transfer  the  use  into  possession ;" 
and  it  is  then  stated  that  there  is  no  provision 
for  inrolment  within  such  cities,  boroughs, 
&c.  I  should  have  been  disposed  to  think 
that  this  borough  had  been  one  of  those 
ancient  boroughs  exempted  by  that  act, 
except  that  there  is  a  finding  in  the  case, 
which,  if  introduced  well-advisedly,  shews 
that  in  this  borough  there  never  was  inrol- 
ment of  the  conveyance  of  these  tenements, 
because  the  case  finds  that  these  burgage 
tenements  have  always  been  conveyed  by 
deed,  &c.  without  inrolment.  Perhaps,  then, 
it  may  turn  out  that  this  conveyance  is  good, 
independently  of  anything  stated  in  the  case. 
Here,  however,  the  parties  are  found  in  pos- 
session, and  we  are  trying  not  whether  the 
conveyance  is  valid  or  not,  but  whether  the 
tenure  is  freehold ;  and  I  think  the  modes 
of  conveyance  are  not  sufficient  to  shew  that 
the  teniue  is  base. 

Maule,  J. — I  think  also  that  this  is  to 
be  presumed  to  be  of  freehold  tenure.  These 
parties  are  in  possession  of  land  of  sufficient 
value,  if  freehold,  to  confer  the  franchise. 
It  may  be,  that  it  has  descended  from 
ancestor  to  heir  from  time  immemorial,  as 
it  is  not  stated  that  there  has  ever  been 
any  conveyance  of  it.  Then,  is  the  tenure 
other  than  freehold  ?  If  so,  there  must  be 
some  other  person  or  lord  firom  whom  the 
land  is  held  as  of  base  tenure ;  but  in  such 
cases  there  is  always  some  badge  or  symbol 
of  the  baseness  of  the  tenure,  sudb  as  pre- 
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sentment  by  the  frank  tenants,  or  an  admis- 
sion of  the  tenant,  or  something  shewing  that 
although  the  substance  of  the  baseness  of 
the  tenure  may  be  gone,  yet  a  shadow  of 
its  existence  still  remains.  Here,  however, 
there  is  nothing  of  the  kind ;  and,  if  we  say 
the  party  in  possession  has  not  the  freehold, 
we  must  say  that  the  freehold  is  in  some 
person  whose  existence  is  not  conjectured. 
The  fact  is  found,  that  the  tenements  are 
subject  to  the  payment  of  rents,  payable 
some  to  the  lords  of  the  manor,  and  some 
to  other  individuals ;  and  from  the  way  in 
which  this  is  stated,  I  take  it  that  in  the 
preaeat  instance  the  rents  are  not  payable 
to  the  lord  of  the  manor.  There  is  nothing 
in  the  mere  payment  of  rent  to  shew  that 
the  tenure  was  not  freehold.  It  may  be 
that  a  local  custom  in  a  borough  may  be 
good  to  pass  tenements  by  grant,  and  with- 
out livery  of  seisin.  I  do  not  see  why  it 
riionld  not,  espedally  if  confined  to  burgage 
tenements  with  houses  upon  them.  It  may 
be  also  that  it  is  not  a  good  custom.  But 
supposing  a  bed  usage  prevailed,  it  would 
not  be  sufficient  to  shew  the  baseness  of  the 
tenure,  because  here  something  affirmative 
is  wanted  to  shew  that  the  tenure  is  not 
freehold. 

V.  WiLUAHS,  J. — I  am  of  the  same  opin- 
ion. There  may  be  some  difficulty  in  seeing 
bow  the  custom  evented  to  pass  the  estate 
by  the  conveyance  in  question ;  but  even  if 
it  did  not,  that  faet  does  not  operate  to 
prevent  this  from  being  a  freehold  tenure. 

Decision  reversed. 


1846. 
Nov.  19. 


} 


MICKS  V.  riBLD. 


Parliament — Scot  and  Lot  Vottr — Pay- 
men/  of  Rates— 2  Will.  4.  c.  45.  s.  83. 

A  p^rty  vha  was  entitled  to  vote  for  a 
horouffh  previous  to  2  Will.  4.  c.  46,  hjf 
residimg  within  the  borough,  and  being  rated 
amd  paging  scot  and  lot  any  time  before  an 
election,  omitted  to  pay  his  rales  for  the 
year  1845,  and  had  in  eonsefuence  not  been 
registered  for  that  year ;  but  had  paid  all 
rates  before  the  S\st  of  July  1846  :—Held, 
that  the  previous  omission  had  not  deprived 
bim  of  his  qualification. 


This  was  a  consolidated  appeal  from  the 
decision  of  the  revising  barrister,  for  the 
borough  of  Warwick,  in  respect  of  the 
insertion  by  him  in  the  scot  and  lot  list  of 
voters  of  that  borough,  of  the  name  of  Wil- 
liam Bradley  and  ten  others,  whose  names 
were  omitted  from  such  list  by  the  overseers, 
and  who,  therefore,  claimed  to  be  inserted 
on  such  list,  as  inhabitants  paying  scot  and 
lot.  It  was  proved,  that  before  and  upon 
the  7th  of  June  1832,  the  right  of  voting  in 
the  election  of  members  of  parliament, 
within  the  said  borough,  according  to  the 
usages  and  customs  thereof,  was  in  the  in- 
habitants paying  scot  and  lot;  and  that 
every  person  who  had  been  duly  rated  for 
six  calendar  months  next  before  an  election, 
and  had  paid  all  rates  due  from  him  before 
the  actual  giving  of  his  vote,  was  entitled  to 
vote  as  such  scot  and  lot  voter.  It  was 
further  proved,  that  the  said  W.  Bradley 
had  been  upon  the  register  of  voters  for  the 
said  borough  every  year  as  a  scot  and  lot 
voter,  with  the  exception  of  the  register 
made  in  the  year  1845,  when  his  name  was 
expunged,  in  consequence  of  his  rates,  due 
on  the  31st  of  July  1845,  remaining  un- 
paid, and  no  tender  thereof  having  been 
made.  It  was  further  proved,  that  the  said 
W.  Bradley  had  paid  aU  rates  due  from  him 
on  the  31st  of  July  1846,  including  those 
which  had  before  been  unpaid  as  aforesaid ; 
and  it  was  also  proved,  that  the  said  W. 
Bradley  had  always  resided  within  the  said 
borough,  and  had  occupied  a  house  and 
been  rated  in  respect  of  it  It  was  objected, 
that  the  said  W.  Bradley  having  been  ex- 
punged from  the  register  of  voters  as  afore- 
said, for  the  cause  aforesaid,  for  the  space 
of  one  year,  was  not  entitled  to  have  his 
name  inserted  in  the  register  to  be  made  in 
1846.  The  revising  barrister  inserted  the 
name  of  the  said  W.  Bradley,  subject  to 
the  ojunion  of  the  Court  of  Common  Pleas 
as  to  the  correctness  of  such  insertion. 

Hayes,  for  the  appellant^The  question 
in  this  case  depends  upon  the  construction 
to  be  given  to  the  proviso  in  section  33.  of 
2  Will.  4.  c.  45,  "  Provided  always,  that 
every  person  now  having  a  right  to  vote  in 
the  election  for  any  city  or  borough,  &c. 
shall  retain  such  right  of  voting  so  long  as 
he  shall  be  qualified  as  an  elector,  according 
to  the  usages  and  customs  of  such  city  or 
borough,  and  such  person  shall  be  entitled 
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to  vote,  &c.  if  duly  registered,  according  to 
the  provisions  thereinafter  contained ;"  and 
then  it  states,  "  but  that  no  such  person 
shall  be  so  registered  in  any  year,  unless  he 
shall  on  the  last  day  of  July  in  such  year 
be  qualified  as  such  elector,  in  such  manner 
as  would  entitle  him  then  to  vote,  if  such 
day  were  the  day  of  election,  and  this  act 
had  not  been  passed."  This  part  of  the 
section,  therefore,  makes  the  Slst  of  July 
the  day  for  testing  his  qualification.  Jef- 
frey V.  KUcheneriy)  shews  that  a  qualifi- 
cation to  vote  in  a  borough  election  as  an 
inhabitant  householder  is  not  preserved  by 
the  Reform  Act,  unless  it  has  been  retained 
continuously  firom  the  passing  of  that  act. 
The  party  there  had  ceased  to  be  an  in- 
habitant householder  for  fourteen  weeks, 
and  was  held,  on  that  account,  for  ever 
disqualified.  In  this  case,  the  qualification 
was  by  being  an  inhabitant  paying  scot  and 
lot.  The  payment  of  the  scot  and  lot  was 
as  essential  a  part  of  the  qualification  as 
the  residence ;  and  as  he  would  have  lost 
his  iranchise  for  ever  by  ceasing  to  inhabit 
for  a  time,  so  he  loses  it  by  ceasing  to  pay 
his  scot  and  lot.  According  to  the  old 
law,  he  might,  no  doubt,  have  regained  bis 
r^ht;  but  section  33.  makes  the  31st  day 
of  July  the  day  for  testing  the  qualification ; 
and  as  upon  that  day  in  the  previous  year 
he  had  not  paid  his  scot  and  lot,  he  berame 
thereby  disqualified — New  Windsor  ease  (2). 

[WiMB,  C.J. — Was  it  any  more  thwi  a 
suspension  of  the  right  ?  When  he  paid  the 
rates  he  had  been  a  scot  and  lot  payer  for 
the  whole  time.] 

[Maule,  J.  —  The  act  says,  no  such 
person  shaU  be  registered,  unless  he  diall, 
on  the  last  day  of  July,  be  qualified ;  and  not 
that  he  shall  not  be  qualified.  I  should 
say  the  penalty  for  the  omission  would  be, 
that  he  would  not  be  registered,  and  so  lose 
his  vote  for  that  year.  A  party  may  have 
a  qualification  to  vote,  and  not  the  power 
to  vote, — as,  where  he  is  omitted  from  the 
register.] 

[CoLTMAN,  J. — The  qualification  is,  pay- 
ment of  rates  before  the  day  of  election.] 

He  was  disqualified,  in  consequence  of 
having  been  struck  off  the  Ibt  by  the  re- 
vising barrister  of  the  previous  year. 

(1)  7  Man.  &  Gr.  99 ;  ».  c,  14  Law  J.  Rep. 
(h.».)  C.P.  75. 
(3)  Knapp  8c  Omb.  Elect.  Cas.  156. 


Mellor,  for  the  respondent — In  Jegreg 
V.  Kitchener  all  the  Judges  draw  a  distinc- 
tion between  a  party  being  entitled  to  re- 
gister, and  being  qualified  to  vote,  imd  the 
statute  makes  Uie  same  distinction.  By 
the  latter  part  of  the  33rd  section,  a  pauper 
is  not  to  be  disqualified,  even  if  his  name 
has  been  omitt(Nl  firom  the  legiater  for  two 
successive  years. 

[Maule,  J. — It  does  not  appear  that 
there  was  ever  any  demmid  made  at  the 
rates  due.] 

Hayet  was  heard  in  reply. 

Wiu>E,  C.J.— It  would  seem  to  fi^ow 
as  a  consequence,  if  we  were  to  bald  tins 
party  disqualified,    that  a  pauper  wonld 
regain  his  qualification  when  he  ceased  t» 
be  maintained  at  the  public  expense,  while 
a  party  who  could  not  pay  hia  rates  for  one 
year,  would  lose  it  endrely.     Upon  conn- 
deration  of  the  act  of  parliament,  I  do  not 
entertain  any  serious  doubt,  notwithstanding 
the  able  argument  on  the  partof  the  appel- 
lant.    The  section  says,  Uiat  every  person 
now  having  a  right  to  vote  in  the  eleetioB 
for  any  city  or  borough,  in  virtue  of  any 
other  quaUfication  than  at  a  bu^geas  or 
freeman,   &c.,   shall  retain  such  ri^t  of 
voting  so  long  as  he  shall  be  qualified  as  an 
elector  according  to  the  usages  and  custoou 
of  such  city  or  borough,  &c.,  if  dmly  regip- 
tered.    Now,  it  is  not  contended  dtat  tbe 
party  wonld  not  have  had  the  right  to  vote 
if  the  election  had  taken  place  that  ytax, 
provided  the  rate  had  been  paid  before  the 
election,  and  provided   this  act  had   not 
passed..    Let  us  see,  therefore,  if  the  legi*- 
latnre  has  not  taken  care  to  preaorre  the 
party's  right  in  a  case  like  the   preacnt. 
The  section  goes  on  to  say,  "  but  that  no 
such  person  shall  be  so  re^stered  in  any 
year  unless  he  shall,  on  the  last  day  of  Jaly 
in  such  year,  be  qualified  as  such  electoar  in 
such  manner  as  would  entitle  him  then  to 
vote,  if  such  day  were  the  day  of  election, 
and  this  act  had  not  been  passed."     We 
must,  therefore,  read  this  as  if  this  act  bad 
not  passed.     If  so,  what  has  taken  away 
the  party's  right  to  vote  7     It  seenoa  to  me 
that  the  party's  right  was  only  snspended. 
The  act  distinguidies  between  the  right  to 
vote  and  the  right  to  be  registered,  because  it 
says,  "  no  such  person  shall  be  so  registered 
in  any  year,  unless,"  &c.    We  find,  thet«- 
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fore,  that  not  being  on  the  register  is  not 
Seated  as  a  disqualification  ;  but  to  deprive 
him  of  his  right,  it  must  be  a  disqualifica- 
tion, "  by  not  retaining  his  right  of  voting 
according  to  the  custom  of  the  borough," 
The  case  cited  is  not  analogous,  because 
the  subsequent  could  not  be  joined  to  the 
previous  residence,  so  as  to  make  a  con- 
tinuity of  qualification.  There  was,  in  that 
case,  a  dbtinct  interval,  in  which  the  party 
had  no  right  to  vote  at  all ;  but  here  there 
is  a  continuation  of  the  right  to  vote,  by 
continuing  as  the  occupier,  rated  and  paying 
his  rates.  The  case,  also,  shews  no  ground 
for  expunging  the  name  from  the  rate,  be- 
cause it  is  not  stated  that  there  was  even 
any  demand  made  of  the  rate  ;  and  CuUen 
V.  Morrit  (3)  shews  that,  to  make  a  party 
a  de&ulter,  a  demand  of  the  rates  must  be 
made.  Quite  independently,  however,  of 
the  latter  point,  I  think  the  opinion  of  the 
revising  barrister  right. 

CoLTMAN,  J. — To  cause  a  party  to  lose 
his  qualification,  there  roust  have  been  a 
period  in  which  the  party  was  disqualified 
according  to  the  usage  and  custom  of  the 
borough.  In  Jeffrey  v.  Kitchener  there 
was  such  a  period ;  but  in  the  present  case 
the  party  continued  an  inhabitant,  and  if  he 
pud  scot  and  lot  any  time  before  the  elec- 
tion, he  would  not  be  disqualified.  If  we 
were  to  hold  otherwise,  we  should  have  to 
say,  in  order  to  carry  out  the  principle, 
that  any  one  not  paying  rates  for  a  day 
would  be  disqualified,  because  an  election 
might  have  taken  place  upon  that  day.  I 
think  the  only  penalty  imposed  for  not 
paying  rates  for  the  one  year  is,  that  he 
shall  not  be  registered. 

Maule,  J.  and  Y.  Wiujams,  J.  con- 
curred. 

Decttum  affirmed,  with  eotts. 


1846 
Nov.  19, 


•■{ 


ADET  V.  HILL. 
GBOVEB  V.  BONTEMPS. 
PBINQ  V.  BSTCOUBT. 


Parliament — Practice — Notice  of  Inten- 
tim  to  jtrosecute  Appeal — Adjournment  of 
Appeal— Constructive  Appearance  by  Re- 
»pondent—6  ^  7  Vict.  e.  18.  «.  64. 

(3)  2  Swrk.  N.P.C.  577. 


Where  a  respondent  in  a  registration  ap- 
peal does  not  appear,  and  the  appellant  has 
omitted  to  serve  notice  of  appeal  ten  clear 
days  before  the  day  appointed  for  the  hear- 
ing, the  Court  will  not  postpone  the  hearing 
to  give  time  for  a  fresh  service  of  notice, 
even  where  the  illness  and  death  of  an  attor- 
ney are  alleged  as  a  cause  for  the  omission. 

A  motion  by  a  respondent  on  a  previous 
day  in  the  term,  for  leave  to  deliver  paper 
books,  and  a  statement  by  his  attorney  of  hit 
intention  to  appear,  is  not  a  constructive  ap- 
pearance by  the  respondent. 

Upon  this  case  being  called  on  the  re- 
spondent did  not  appear,  and  the  appellant 
had  not  served  notice  of  appeal  until  the 
2nd  of  November. 

Cockbum  asked  the  Court  to  adjourn  the 
hearing  of  this  and  several  other  cases  until 
next  term,  and  allow  the  appellants  to  give 
a  fresh  notice. 

Wilde,  C.J.  (after  consulting  some  time 
with  the  rest  of  the  Court). — The  Conrt 
have  considered  with  great  anxiety  the  true 
construction  of  this  statute.  The  House  of 
Commons  by  this  act  have  parted  with  a 
considerable  portion  of  their  constitutional 
power,  and  have  delegated  it  to  this  Court, 
but  they  have  at  the  same  time  guarded 
against  any  encroachment  upon  their  power 
by  express  enactment.  It  would  have  been 
easy  to  have  given  this  Court  a  wider  dis- 
cretion, but  it  was  thought  better  to  define 
their  jurisdiction  in  language  precise  and 
distinct,  and  to  say  that  the  determination 
of  the  revising  barrister  should  be  conclusive, 
subject  to  certain  conditions.  One  of  these 
imposed  upon  the  appellant  is,  that  he  shall 
give  ten  days'  notice  to  the  respondent 
before  the  hearing  of  the  appeal,  and  to 
make  this  more  emphatic  the  words  used 
are,  that  no  appeal  shall  be  heard  where  the 
respondent  shall  not  appear  unless  the 
appellant  shall  prove  that  due  notice  was 
given  to  the  respondent  "  ten  days  at  least 
before  the  day  appointed  for  the  hearing  of 
such  appeal."  Where  the  legislature  upon 
a  subject  of  this  nature,  which  for  the  first 
time  gives  a  court  of  law  power  to  decide 
conclusively  upon  a  question  of  this  nature 
uses  such  words,  it  binds  the  Court  to  act 
strictly  withiu  the  limits  given ;  and  if  the 
language  is  found  to  be  too  stringent  it  is  more 
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fitting  for  the  legiglature  to  relax  it,  than 
the  Court  to  assume  a  power  which  is  not 
given  to  it.  We  are  all  of  opinion  that 
the  words  "ten  days  at  least"  mean  ten 
fun  days,  and  not  nine  days  and  two  parts 
of  days.  Our  duty  then  is  to  see,  whether 
the  appellant  has  performed  the  condition, 
and  any  consequence  which  may  ensue  from 
parties  being  prevented  from  voting  in  con- 
sequence of  this  blunder,  must  be  of  less 
importance  than  that  which  would  arise 
from  this  Court  assuming  a  jurisdiction,  and 
deviating  from  the  statute.  The  postponing 
the  hearing  of  the  cases  until  next  term 
would,  it  appears  to  us,  have  no  effect. 
We  cannot  say  that  the  day  appointed  for 
the  hearing  was  not  the  day  in  this  term ; 
and  unless  the  Court  resort  to  a  subterfuge 
and  assume  a  power  indirectly,  which  they 
cannot  exercise  directly,  they  cannot,  by 
the  course  proposed,  meet  the  difficulty. 
Upon  these  grounds,  therefore,  the  Court 
must  hold  that  no  appellant,  who  has  not 
given  the  requisite  notice,  has  a  right  to 
have  his  appeal  heard. 

CotTMAN,  J.,  Maule,  J.  and  V.  Wil- 
liams, J.  concuired. 

Appeal  struck  out. 

GROVER  V.  BONTEUPS. 

Upon  this  case  being  called  on,  a  similar 
defect  appeared  in  the  notice ;  but  it  was 
stated  upon  affidavit,  that  in  this  case  the 
respondent  had  upon  a  previous  day  moved 
the  Court  for  leave  to  deliver  paper  books, 
and  that  the  Court  had  in  consequence 
granted  him  permission.  The  attorney  for 
the  respondent  had  also  informed  the  appel- 
lant's attorney  that  it  was  his  intention  to 
instruct  counsel  to  appear. 

Wehhy  contended,  that  this  was  a  con- 
structive appearance. 

Wilde,  C.J. — I  do  not  think  this  was  at 
all  a  constructive  appearance.  The  appel- 
lant was  not  at  all  thrown  off  his  guard  by 
it ;  and  the  Court  cannot  enter  into  ques- 
tions of  what  is  or  is  not  a  constructive 
appearance. 

Appeal  struck  out, 

PRING  ».  ESTCOURT. 

A  similar  objection  occurring  in  this  case 
an  affidavit  was  put  in,  made  by  a  person 
calling  himself  a  parliamentary  registration 


agent,  shewing  that  the  attorney  for  lihe  ap* 
pellant  was  taken  seriously  ill  in  the  lut 
week  of  October,  and  had  then  g^ven  tlie 
conduct  of  the  business  to  the  deponent, 
who  stated  that  he  was  ignorant  of  the  !&w, 
and  that  the  attorney  had  died  upon  the  7th 
of  November. 

Arnold  contended,  that  upon  these  bOs 
the  Court  was  authorized  to  postpone  the 
hearing  of  the  appeal  under  the  proviio  in 
section  64,  "  if  it  shall  appear  to  the  Court 
that  there  has  not  been  reasonable  time  to 
give  or  send  such  notice  in  any  case,  it  shall 
be  lawfiil  for  the  Court  to  postpone  the  hear- 
ing of  the  appeal." 

Wilde,  C.J. — The  attorney  need  notwut 
until  the  last  day  for  giving  the  notice. 

Appeal  struck  out  (1). 


1846.    \  DOE  d.    benjamin  goodtear 

Nov.  23.  J  BLOOMPIBLD  V.  BYHE. 

Feme  Covert — Power — Devise. 

S,  upon  her  marriage  with  B,  surrendered 
copyhold  lands,  to  the  intent  that  the  lord 
might  regrant  them  to  the  use  of  S,  until  the 
marriage,  and  then  to  the  use  of  B,  for  life, 
and,  after  his  death,  to  S,for  life,  and  after 
her  decease,  to  the  use  of  such  child  or 
children  of  the  marriage,  and  for  sueheiUUe 
and  interest  as  S,  bg  any  deed  or  wUlihoM 
limit,  direct,  or  appoint,  and,  for  want  of 
such  limitation,  if  c,  to  the  use  of  all  the 
children  of  the  marriage,  as  tenants  in  com- 
mon, and  the  heirs  of  their  bodies,  and  if 
only  one  child,  to  such  child,  and  the  heirs 
of  his  or  her  body,  and  in  default  of  issue, 
in  trust  for  S.,  her  heirs  and  assigns.  The 
marriage  having  taken  effect,  and  two  sons, 
J.  B.  and  W.  B,  having  been  bom,  S.  made 
her  will,  referring  to  the  surrender,  and  her 
power  under  it,  by  which  she  gave,  directed, 
and  appointed  these  lands  "unto  my  so» 
J.  B,  and  to  his  heirs  and  assigns  for  ever, 
from  and  after  the  decease  qf  B;  but  in  east 
neither  of  my  sons  shall  be  living  at  the  de- 
cease ofB,"  then  and  in  that  case  happening, 
she  gave  them  unto  her  father-in-law,  and  his 
heirs  and  assigm,  in  trust  for  sale.    Subse- 

(1)  See  Norton  v.  the  Town  Clerk  o(  Silubary, 
ante,  p.  9. 
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quenth/,  other  children  of  the  marriage  were 
horn.  S.  having  died,  J,  B,  her  eldett  ton, 
wa*  admitted,  but  he  died  in  the  lifetime  of 
his  father  B,  who  retained  possession  till  his 
death.  At  the  time  of  his  death  there  were 
jhe  children  of  the  marriage  living,  and 
alto  Q.  (the  lessor  of  the  plaintiff),  who  was 
the  jfomngett  son  and  customary  heir  ofJ.B; 
and  each  of  those  persons  was  admitted  to 
one-sixth : — Held,  in  an  action  bg  G,  to 
recover  six-sevenths  of  the  property,  that 
although  the  surrender  did  not  expressly  pro- 
vide for  the  making  of  an  appointment  by  S, 
during  her  coverture,  an  appointment  made 
by  Iter  during  that  period  was  void.  But 
held  alto,  that,  as  S.  had  no  power  to  make 
on  appointment,  under  the  eireumstaneet,  in 
favour  of  her  father-in-law.  A,  and  the  ap- 
pointment in  favour  of  J.  B.  wat  to  mixed 
up  with  the  ulterior  appointment  to  A.  as  to 
render  it  impottible  to  teparate  the  two 
gifte,  the  execution  of  the  power  wat  bad, 
and  O.  could  not  recover. 

This  was  an  action  of  ejectment,  tried, 
before  Coleridge,  J.,  at  the  Essex  Summer 
Assizes,  in  1845,  when  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  on  the  following 

CASE. 

Before  and  at  the  time  of  the  sunender 
to  nses  hereinafter  mentioned,  Maiy  Sida 
was  seised  in  her  demesne  as  of  fee,  at  the 
will  of  the  lord  of  the  manor  of  Overhall 
and  Netherall,  in  the  county  of  Essex,  ac- 
cording to  the  custom  of  the  said  manor,  of 
the  tenements,  with  the  appurtenances,  in 
the  declaration  mentioned,  the  same  then 
and  still  being  part  and  parcel  of  the  same 
manor,  and  a  customary  tenement  thereof, 
demised  and  demisable  by  copy  of  the 
court  rolls  of  the  said  manor,  by  the  lord 
of  the  said  manor,  or  by  his  steward  of 
the  court  of  the  said  manor,  for  the  time 
being  to  any  person  or  persons  willing 
to  tdce  the  same,  in  fee  simple,  or  other- 
wise; to  hold  of  the  lord  of  the  said  manor, 
at  the  will  of  the  said  lord  of  the  manor, 
according  to  the  custom  of  the  said  manor. 
By  the  immemorial  custom  of  the  said 
manor  the  youngest  son  of  any  person, 
dying  seised  of  any  descendible  estate  in 
any  of  the  copyhold  tenements  thereof, 
is  the  customary  heir  of  his  father,  and 
Nbw  Sbkim,  XVI^CP. 


succeeds  as  such  heir  to  the  tenements 
of  which  his  father  dies  seised.  The  case 
then  stated  a  surrender  by  M.  Sida  of 
the  said  customary  tenements  to  the  lord, 
to  the  intent  that  the  lord  of  the  said 
manor  should  thereupon  regrant  the  same, 
to  the  use  and  behoof  of  the  said  M.  Sida, 
her  heirs  and  assigns,  until  a  marriage 
intended,  by  Divine  permission,  shall  be 
had  and  solemnized  between  her  the  said 
M.  Sida  and  John  Bloomfield,  the  younger, 
of  Dedham  aforesaid,  gentleman,  and 
from  and  after  the  solemnization  of  the  said 
intended  marriage  between  the  said  J.  Bloom- 
field  the  younger  and  M.  Sida,  then  to  the 
use  of  the  said  J.  Bloomfield  for  and  during 
his  lifetime,  and  from  and  after  his  decease  to 
the  use  of  the  said  M.  Sida,  his  intended  wife, 
and  her  assigns,  for  and  during  her  lifetime, 
and  from  and  after  her  decease  to  the  use  of 
such  child  or  children  of  the  body  of  the 
said  Mary,  by  the  body  of  the  said  J.  Bloom- 
field, her  said  intended  husband,  to  be  be- 
gotten, and  for  such  estate  or  estates,  or 
other  interest  and  in  such  parts,  shares  and 
proportions,  manner  and  form,  and  charged 
and  chargeable  with  any  sum  or  sums  of 
money  for  any  other  of  their  children  as  the 
said  Mary  by  any  deed  or  deeds,  writing 
or  writings,  to  be  by  her  sealed  and  delivered 
in  the  presence  of,  and  attested  by  two  or 
more  credible  witnesses,  or  by  her  last  will 
and  testament  in  writing,  to  be  by  her  signed, 
sealed,  and  published  as  such  in  the  presence 
of,  and  attested  by  three  or  more  witnesses, 
shall  or  may  limit,  declare,  devise,  direct  or 
appoint,  and  for  want  of  such  limitation,  de- 
cluation,  devise,  direction  or  appointment, 
and  until  such  limitation  or  declaration, 
devise,  direction,  or  appointment,  shall  be 
so  made  and  executed,  and  the  estate  or 
estates,  or  other  interest  to  be  raised  and 
created  thereby  as  aforesaid,  shall  respec- 
tively commence  and  take  effect  to  the  use 
of  all  and  every  the  children,  or  of  the  child 
if  but  one,  of  the  body  of  the  said  Mary,  by 
the  body  of  the  said  J.  Bloomfield,  her  said 
intended  husband,  to  be  begotten,  in  equal 
shares  and  proportions  if  more  than  one 
such  child,  and  to  take  as  tenants  in  common 
and  not  as  joint  tenants,  and  of  the  heirs  of 
the  several  and  respective  bodies  of  such 
children  lawfully  issuing;  and  for  want  and 
in  default  of  or  failure  of  such  children  or 
of  one  such  child  of  the  body  of  the  said 
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Mary,  by  the  body  of  the  said  J.  Bloom- 
field,  her  said  intended  husband,  so  to  be 
begotten,  then  and  from  and  after  the  decease 
of  him,  the  said  J.  Bloomfield,  to  the  use 
and  behoof  of  the  said  Mary  his  said  intended 
wife,  and  of  her  heirs  and  assigns  for  ever, 
and  to  or  for  none  other  use,  intent,  or  pur- 
pose whatsoever.  On  the  0th  of  August 
1764,  the  said  M.  Sida  intermarried  with 
the  said  J.  Bloomfield,  and  the  said  J.  Bloom- 
field  and  Mary  his  wife  continued  from 
thence  during  their  respective  lifetimes,  and 
the  said  J.  Bloomfield  until  his  death,  in 
possession  of  the  said  premises,  with  the 
appurtenances.  On  the  SOth  of  May  1765, 
the  said  surrender  to  uses  was  duly  pre- 
sented by  the  homage  at  a  court  of  the  lord 
of  the  said  manor,  according  to  the  custom 
thereof.  On  the  11th  of  November  1765, 
J.  Bloomfield,  the  eldest  child  of  the  said 
marriage,  and  the  father  of  the  lessor  of  the 
plaintiff  was  bom.  On  the  14th  of  Novem- 
ber 1766,  W.  Bloomfield,  the  second  child 
of  the  marriage,  being  the  William  Bloom- 
field mentioned  in  the  will  hereinafter  men- 
tioned, was  bom.  On  the  5th  of  January 
1767,  there  being  then  no  other  children  of 
the  said  marriage,  save  as  aforesaid,  the  said 
M.  Sida  made  her  last  will  and  testament, 
which  was  signed,  sealed,  and  published  by 
her  as  such  will  and  testament  in  the 
presence  of  and  attested  by  three  credible 
witnesses,  which  will  was  as  follows, 
so  &r  as  the  same  related  to  the  property  in 
question: — "I,  Mary  Bloomfield,  wife  of 
John  Bloomfield  the  younger,  of  Dedham, 
in  the  county  of  Essex,  gentleman,  according 
to  and  in  pursuance  of  the  power  reserved 
to  me,  the  said  Mary,  in  and  by  a  certain 
surrender  of  the  manor  of  Overhall  and 
Netherhall,  in  Dedham,  dated  the  2nd  day  of 
August  A.D.  1764,  made  and  passed  by  me, 
the  said  Mary,  by  the  name  of  Mary  Sida, 
spinster,  upon  my  then  intended  marriage 
with  the  said  John  BlooraReld,  of  all  tl^ 
messuage  or  tenement  called  South  Field 
House,  and  twelve  acres  of  lawn  and  pasture, 
more  or  less,  thereunto  belonging,  with  the 
appurtenances  in  Dedham  idbresaid,  and 
held  of  the  said  manor  by  copy  of  court  roll, 
and  also  of  all  other  the  lands  and  tenements 
of  me,  the  said  Mary,  then  held  by  copy  of 
court  roll  of  the  said  manor,  with  the  appur- 
tenances. Now,  as  concerning  the  said 
aopy  hold  premises,  with  their  appurtenances. 


accordingly  I,  the  said  Mary  Bloomfield,  do 
hereby  m^e,  publbh,  and  declare  this  my 
last  will  and  testament  in  the  manner  follow- 
ing, that  is  to  say :  I  give,  devise,  direct, 
and  appoint  all  and  singular  the  aforeuid 
copyhold    messuage,     lands,     tenements, 
meadows,  pastures,  hereditaments,  and  pie- 
raises,  with  their  appurtenances,  unto  my  son 
John  Bloomfield ;  but,  nevertheless,  upon 
this  condition,  that  the  said  John  Bloom- 
field shall  pay  to  my  other  son,  William 
Bloomfield,   the  sum   of   200i.  of  lawfid 
money  of  Great  Britain  within  one  year  and 
a  day  after  the  decease  of  my  husband  John 
Bloomfield  aforesaid,  in  case  that  my  son 
William  Bloomfield    be   then    living,  and 
twenty-one  years  of  age ;  but  if  he  should 
be  then  under  the  age  of  t«renty-one  yean, 
then  my  will  is,  that  the  abovesaid  200i. 
shall  be  paid  by  my  son  to  him  as  aoon  as 
he  comes  to  the  age  of  twenty -«ne;  but 
in  case  it  shall  happen  that  neither  of  my 
sons  aforesaid  shall  be  living  at  the  decease 
of  the  said  J.  Bloomfield,  my  husband,  then, 
and  in  that  case  happening,  I  do  by  this 
my  will  give,  devise,  direct,  and  appoint 
all  and  every  the  aforesaid  oofjyhold  mes- 
suages lands,  tenements,  meadows,  pa*- 
tures,   hereditaments,    and   premises,  with 
their  appurtenances,  unto  my  father-in-law, 
John  Bloomfield  the  elder,  of  Dedham,  in 
the  county  of  Essex,  farmer,  his  hehs  and 
assigns,  in  trost,  nevertheless,  and  to  the 
intent  and  purpose  that  the  said  J.  Bloom- 
field the  elder,  his  heirs,  and  assigns,  as 
soon  as  may  be  after  the  decease  of  the  said 
J.  Bloomfield  my  husband,  shall  absolutely 
sell  and  dispose  of  the  premises,  and  apply 
the  proceeds — (upon  certain  trasts,  which 
were  particularly  set  forth).     In  witness  of 
this  being  my  last  will  and  testament,  I, 
the  said  M.  Bloomfield,  have  hereunto  set 
ray  hand  and  seal  this  said  5th  day  of  January, 
A.D.  1767."   The  surrender  in  the  said  wUl 
mentioned  of  the  2nd  of  August  1754,  and 
the  property  therein  also  fiiat  mentioned, 
were,  and  are  the  surrender  to  uses  here- 
inafter mentioned  and  the  premises  in  the 
declaration  mentioned.  On  the  16th  of  March 
1767,  the  said  J.  Bloomfield  and  Mary  lu( 
wife,  were,  at  a  court  of  the  lord  of  the  said 
manor,  according  to  the  custom  thereof  duly 
admitted  to  the  said  customary  tenements, 
with   the  appurtenances,  pursuant  to  the 
said  aurrendn  to  uses  of  the  Snd  ai  AogWt 
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VIH,  to  hold  the  same  to  the  uses  and  in 
the  manner  mentioned  in  the  said  surrender. 
On  the  6th  of  July  1767,   the  said  W. 
Bloomfleld,  the  second  son  of  the  said  mar- 
nsge,  died.      There  were  afterwards  five 
ether  children  of  the  said  marriage,  namely, 
ViUiam,  the  second  of  that  name,  Mary, 
Ssmnel,  Henry,  and  Sarah,  some  of  whom 
ne  still  Hring.    On  the  19d)  of  June  1782, 
the  said  M.  Bloomfield  died,  without  revok- 
ing or  altering  her  said  will.     On  the  27th 
of  December  1783,  administration,  with  die 
said  will  annexed,  was  duly  granted  to  the 
said  J.  Bloomfield,  the  husband  of  the  said 
M.  Bloomfield,  forth  of  the  proper  ecclesias- 
tical court  in  that  behalf.     On  the  8rd  of 
February  1801,  the  said  J.  Bloomfield  the 
yoni^er,  the  said  eldest  son  of  the  said  John 
and  Mary,  was,  at  a  court  of  the  lord  of  the 
said  manor,  admitted  according  to  the  cus- 
tom of  the  said  manor,  to  the  reversion  or 
remainder  in  fee  immediately  expectant  on 
die  death  of  the  said  J.  Bloomfield,  his 
fcther,  in  and  to  the  aforesaid  premises,  to 
hdd  to  fann,  the  said  J.  Bloomfield,  the 
son,  his  heirs  and  assigns,  immediately  from 
and  after  the  decease  of  the  said  J.  Bloom- 
field the  father,  pursuant  to  the  said  sur- 
render and  will  of  the  said  M.  Bloomfield, 
his  mother,  deceased.    On  the  26th  of  June 
1814,  the  said  J.  Bloomfield  the  younger 
intermarried  with  Elisabeth  Goodyear,  the 
Biother  of  the  present  lessor  of  the  plaintiff. 
On  the  18th  of  July  1820,  Benjamin  Good- 
year Bloomfield,  the  lessor  of  the  plaintiff 
was  bom,  and  was  the  yotmgest  son  of  the 
said  J.  Bloomfield  the  younger.     On  the 
90th  of  July  1820,  the  said  J.  Bloomfield 
the  yoanger,  the  son  of  the  said  Mary,  tlie 
testatrix,  and  the  father  of  the  lessor  of  the 
plaintiff,  died  intestate  in  the  lifetime  of 
Us  &ther,  John,  the  husband  of  dte  said 
Mary,  leaving  the  lessor  of  the  plaintiff,  his 
youngest  son  and  customary  heir  by  the 
immemorial  castom  of  the  said  manor,  him 
surviving.     On  the  6th  of  September  1880, 
the  said  J.  Bloomfield,  the  hu^Miri  of  the 
said  Marj,  and  grandfather  of  the  lessor  of 
Am  plaintiff,  died,  having  been,  until  his 
death,  in  possession  of  the  said  pcemises. 
After    the    death   of  J.   Bloomfield,   the 
knbsnad  of  the  aaid  Mary,  and  on  the  21st 
of  February  1821,  at  a  court  baron  then 
held  for  the  said  manor,  the  homage  pre- 
sented  the  said  surrender  of  the  2nd  of 


August  1764,  and  the  marriage  of  the'taid 
M.  Sida  and  J.  Bloomfield ;  and  that  there 
was  issue  of  the  said  marriage  six  children, 
to  wit,  the  said  John,  William,  Mary, 
Samuel,  Henry,  and  Sarah ;  and  that  the 
said  M.  Bloomfield  (formerly  M.  Sida)  died 
in  the  lifetime  of  her  husband,  without  hav- 
ing made  any  appointment  or  disposition, 
by  deed  or  wfll,  of  the  said  premises,  leaving 
six  children  her  surviving ;  and  that  John 
and  Henry,  two  of  the  said  children,  had 
died  within  the  lifetime  of  the  said  J. 
Bloomfield,  their  father;  and  that  on  the 
1st  of  November  then  last,  at  a  court  then 
held,  the  death  of  J.  Bloomfield  the  father 
had  been  presented,  and  the  first  proclama- 
tion made  ;  and  at  another  court,  held  on 
the  1st  of  December  then  last,  the  second 
proclamation  had  been  made.  At  this  eourt, 
(2l8t  of  February  1821,)  B.  Bloom- 
field, being  the  said  B.  G.  Bloomfield,  an 
infant  under  the  age  of  twenty-one  years, 
to  wit,  of  the  age  of  six  months  or  there-, 
abouts,  the  youngest  son  and  custmtary 
heir-at-law  according  to  the  custom  of  the 
said  manor  of  J.  Bloomfield  the  son,  de- 
ceased, by  W.  Rouse,  his  attorney,  was 
admitted  to  one  sixth  part  or  share  of  and  la 
the  premises,  pursuant  to  the  said  surrender 
(of  the  2nd  of  August  1764,)  and  as  his 
right  and  inheritance,  to  hold  the  said 
one- sixth  part  or  share  unto  B.  Bloom- 
field and  the  heirs  of  his  body,  pursuant 
to  the  said  surrender.  The  case  then  set 
out  the  admission  of  each  of  the  other 
children,  or  their  heirs,  to  one  sixth  part 
in  tail. 

In  the  year  1824,  the  present  defendant 
purchased  the  interest  of  all  the  said  parties 
in  the  premises,  except  the  interest  of  the 
lessor  of  the  pjaintiff,  B.  G.  Bloomfield. 
On  the  14th  of  November  1824,  a  deed  of 
covenant  was  executed,  a  copy  of  which 
accompanies  this  case  ;  and  afterwards,  on 
the  14th  of  December  1824,  a  surrender 
was  made,  and  recovery  suffered,  in  pur- 
suance of  the  said  deed  of  covenant,  and 
Mr.  Eyre,  the  defendant,  was  thereupon 
admitted  to  the  said  premises,  except  the 
riiare  of  the  said  B.  G.  Bloomfield,  accord- 
ingly, to  hold  to  him,  his  heirs  and  assign^ 
for  ever,  according  to  the  custom  of  the  said 
manor,  and  entered  into  the  possession 
thereof,  and  continued  in  the  possession  or 
enjoyment  of  the  same  until  the  present 
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ejectment  ms  brought,  in  the  beginning  of 
the  year  1845.  There  was  a  custom  in 
the  manor  to  appoint  guardians.  Mr.  W.  C. 
Rouse  was  appointed  guardian  of  the  lessor 
of  the  plaintiff.  In  the  year  1825  a  lease 
was  also  granted  by  the  said  W.  C.  Rouse, 
who  purported  to  act  as  the  guardian  of  the 
lessor  of  the  plaintiff,  to  the  defendant  of 
the  one-seventh  share  of  the  lessor  of  the 
plaintiff  in  the  premises,  which  lease  had 
expired  before  the  ejectment  was  brought. 
The  declaration  in  this  ejectment  contained 
two  demises  in  the  name  of  the  said  B.  6. 
Bloomfield,  viz.,  one  on  the  1st  of  January 
1825,  and  the  other  onthelstofSeptembor 
1841.  The  defendant  defended  the  eject- 
ment, as  landlord,  for  six  sevenths  of  the 
property.  On  the  trial,  lease,  entry  and 
ouster,  and  possession  were  admitted  as  to 
six  sevenths  of  the  property ;  but  the  de- 
fendant's counsel  contended  that  the  lessor 
of  the  plaintiff  was  not  entitled  to  recover 
such  six  sevenths,  on  the  following  grounds, 
— namely,  first,  because  the  appointment  by 
the  said  Mary  was  made  in  the  lifetime  of 
her  husband,  and  the  said  surrender  to  uses 
of  the  2nd  of  August  1764  contained  no 
dispensation  of  the  coverture  of  the  said 
Mary.  Secondly,  that  the  appointment  by 
the  said  Mary,  in  and  by  her  said  will,  was 
void,  for  excess,  in  attempting  to  benefit 
persons  not  objects  of  the  power  created  by 
the  said  surrender.  Thirdly,  that  the  said 
J.  Bloomfield,  the  &ther  of  the  lessor  of  the 
plaintiff,  was  to  take  under  the  said  appoint- 
ment only  in  the  event  of  his  being  alive  at 
the  death  of  his  father,  whom  he  did  not 
survive,  or  that  any  interest  he  would  other- 
wise have  taken  was  divested  or  defeated 
by  his  death  in  his  fother's  lifetime  ;  lastly, 
that  there  was  no  surrender  to  the  uses  of 
the  said  will.  If,  on  all  or  any  of  the  said 
grounds,  the  Court  should  be  of  opinion  that 
the  said  lessor  of  the  plaintiff  was  not  enti- 
tled to  the  said  six  sevenths  of  the  property 
in  question,  the  verdict  for  the  plaintiff  was 
to  be  set  aside,  and  a  verdict  was  to  be 
entered  for  the  defendant :  if  otherwise,  it 
was  to  stand  for  the  plaintiff.  Any  of  the 
surrenders,  admittances,  or  other  documents 
mentioned  in  the  case  were  to  be  referred 
to,  if  necessary.  The  Court  was  to  be  at 
liberty  to  draw  any  inferences  from  the 
&et8  that  were  stated,  and  if  either  party 
should  so  desire,  the  fitcts  were  to  be  stated 


in  the  form  of  a  spedal  verdict,  whidi  ms 
to  be  entered  accordingly. 

ChanneU,  Serj.  {Wilie*  with  him),  for 
the  lessor  of  the  plaintiff. — ^The  appoint- 
ment made  by  Mrs.  Bloomfield  was  not 
void,   in   consequence   of  its   being  made 
during  marriage.     In  construing  the  poww 
conferred  on  her,  the  circumstances  under 
and  the  objects  for  which  it  was  made  must 
be  regarded.     Now,  it  certainly  can  hardly 
be  contended,  that  it  could  have  been  the 
intention  of  the  parties  that  this  lady,  who 
was  about  to  be  married,  should  not  during 
her  coverture,  which  it  was  evidently  con- 
templated might  last  during  her  whole  life, 
have  the  means  of  exercising  this  power  of 
disposal.     The  limitation  of  the  power  to  the 
period  of  her  being  sole  must  arise  atber 
from  some  defect  in  the  language  employed, 
which  does  not  include  it  by  &ir  implication, 
or  from  the  circumstance  that  the  law  re- 
quires that  terms  expressly  extending  the 
power  to  the  period  of  coverture  should  be 
used.     But  if  the  language  employed  is 
regarded,  no  such  defect  as  Uie  first  appears. 
The  terms  are  general  and  in  no  way  Hmited, 
and,  taken  in  connexion  with  the   events 
contemplated,  clearly  evince  the  intention, 
which  must  be  regarded  in  the  constmotioa 
of  such  an  instrument,  that  Mrs.  Bloomfield 
should  at  any  period  make  an  apptnntment 
— Loffan  V.  BeU{l).    That  is  not  only  the 
fair  but  necessary  inference  to  be  drawn 
from  the  whole  of  the  terms.     Then,  ex- 
press terms  are  not  necessary  :  it  is  snflBcient 
if  the  terms  used  are  wide  enough  to  com- 
prehend the  period  of  coverture ;  and  on  this 
point,  Driver  d.  Berry  v.  Thomptom  (3)  is 
precisely  in  point.  Heath,  J.  there  observes, 
"a  power  reserved  to  a  feme  covert  to 
decUure  uses  of  her  own  estate  is  to  be  con- 
strued &vourably. "     The  opinion  expressed 
in  Suffden on  Potters,  pp.  184, 186, 187,  bin 
consonance  with  that  decision  :  it  seems  to 
he  borne  out  by  the  distinction  drawn  by 
Lord  Hardwicke,  in  Hearle  v.  Qreembtak 
(8),   between  a  power   executed  by    aa 
infant  and  a  married  woman.     In  the  case 
of  Rieh  V.  BeaumoiU  (4),  a  case  on  tins 
point  was  seht  by  the  House  of  Lords  t* 

(1)  1  Com.  B.  872  ;  a.  c  14 Law  J.  Bm. (ml) 
0^.276. 

(2)  4  TsDDt.  294. 
(S)  S  Atk.  695. 

(4)  6  Brown.  P.C.  1S2. 
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flw  Conrt  of  King's  Benob  for  its  opinion, 
bat  no  ultimate  decision  was  erer  come  to. 
The  second  point  urged  as  an  objection  to  this 
appointment  is,  tliat  it  contained  a  gift  to  Mrs. 
Bloomfidd's  father-in-law,  which,  under  the 
dremnstances,  was  invalid.  It  is,  however, 
going  too  far,  to  contend  that  because  some 
ilteiior  limitation  in  a  will  under  a  power 
is  void,  the  appointment  is  bad  altogether. 
So  long  as  that  portion  which  exceeds  the 
power  is  severable  the  other  part  may 
stand.  Now,  here,  the  gift  to  her  eldest 
ion  was  perfectly  unobjectionable ;  it  is  only 
that  part  whidi  never  took  effect  at  all, 
inasmuch  as  the  son  outlived  his  mother, 
which  could  be  compluned  of.  That  is 
mere  surplusage,  and  may  without  inter- 
fering with  the  gift  to  the  son,  be  entirely 
rejected — Adams  v.  Adams  (5),  2  Svgden 
0*  Powers,  p.  80.  In  Brudenell  v.  Elaes 
(6)  tl»  propriety  of  thu  rule  is  rec<^ized ; 
and  that  case  is  distinguishable  firom  the 
present,  inasmuch  as  the  gift,  which  would, 
if  it  had  stood  alone,  been  good,  was  made 
dependent  on,  and  was  postponed  to  a 
precedent  estate  not  within  the  power. 

Talfomrd,  Setj.  {Bovill  with  him),  contri. 
— In  the  first  place,  the  appointment  under 
this  power,  having  been  made  during  cover- 
ture, and  there  being  no  words  expressly 
authorising  it  during  that  period,  was  void. 
This,  it  is  to  be  observed,  is  not  the  case 
of  a  simple  power,  but  of  a  power  coupled 
with  an  interest,  for  the  wife  had  the  ulti- 
BUte  limitation  in  fee,  if  she  had  no  children, 
and  that  circumstance  creates  a  distinction 
between  it  and  the  case  cited.  Driver 
d.  Berry  v.  Thompson.  The  principle  of 
Ae  law  is,  that  the  wife  shall  not,  except 
in  a  peenEar  manner  under  the  protection 
of  the  Court,  deal  with  real  property  in 
wUdi  she  has  an  interest  during  coverture 
— Orange  v.  Irving  (7).  And  no  case  can 
be  fbond,  in  which  it  has  been  held  under 
saeh  circumstances,  that  an  appointment 
ij  a  woman  while  covert  was  good.  The 
ofHnion  of  conveyancers  on  this  point  has 
been  much  divided ;  and  the  view  here  sug- 
gested is  borne  out  by  the  remarks  made 
by  Mr.  Preston,  in  his  Treatise  on  Abstracts, 
vol.  i.  pp.  S89,  840.  The  opinion  ex- 
preased  by  Sir  E.  Sugden  is  certainly  at 

(5)  Cowp.  C51. 

(6)  1  EMt,  **2. 

(7)  Bridg.  llfi. 


variance  with  that,  bat  no  authority  i* 
quoted  by  him  in  support  of  the  position. 
But,  even  supposing  the  law  allows  such  a 
mode  of  dealing  with  property  by  a  married 
woman,  the  leaning  of  the  Court  would 
certainly  be  against  its  being  acted  upon 
during  coverture.  Express  language,  there- 
fore, should  be  required,  and  none  such  is 
found  here.  Looking  at  the  whole  terms 
of  the  settlement,  nothing  can  be  collected 
which  shews  it  to  have  been  the  intention 
of  the  parties  that  it  should  be  available 
during  marriage.  The  very  dreumstances 
of  this  case  shew  the  inconvenience  of  a 
married  woman  having  such  a  power  while 
her  husband  was  alive,  and  she  might  have 
children,  for  whom  no  provision  would  be 
made. 

[Maulb,  J. — There  is  no  occasion  fi>r 
giving  such  a  power  as  this  to  a  woman 
when  she  is  sole;  therefore,  one  would  sup- 
pose the  presumption  would  be,  that  it  was 
intended  to  operate  during  coverture.] 

Here  a  gift  to  the  children  was  intended, 
and  the  readiest  means  of  enabling  her  to 
modify  the  general  gift  was  by  meant  al 
such  a  power  as  this.  But  even  if  the 
power  could  be  exercised  by  the  testatrix, 
she  has  exceeded  her  authority;  and  the 
appointment  is  void,  in  consequence  of  the 
gift  over  to  her  iather-in-law  when  she  left 
children.  The  disposition  made  by  the  will 
here  is  not  a  disposition  of  the  estate  to 
different  persons  in  succession,  for  then  the 
first  gift  might  have  prevailed  ;  but  it  is  a 
gift  subject  to  a  defeasance,  or  a  disposition 
inconsistent  with  the  previous  general  gift, 
and  engrafted  upon  it.  The  first  estate  was 
intend^  to  be  dependent  upon  the  void 
limitation,  and  is  so  mixed  up  with  it  as  to 
be  incapable  of  being  rejected ;  and,  eonae- 
quentiy,  the  whole  f«ls— Sadler  v.  Pratt  (8). 
That  was  the  principle  acted  upon  in  Brude- 
nell  V.  EUses,  and  recognized  in  Adams 
V.  Adams.  Here  the  gift  to  the  son  was 
intended  to  be  contronled  by  the  devise  to 
the  &ther-in-law,  in  the  event  of  his  dying 
during  the  lifetime  of  the  husband,  which 
event  actually  happened.  It  was  never 
intended  that  he  should  have  the  estate  in 
fee  if  he  died,  as  be  did  die,  before  his  &ther'8 
demise — Denn  d.  Radchfffe  v.  Bagskaw 
(9).     The  Conrt  cannot  speculate  on  what 
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the  t«6tatrix  would  have  done  orwkhed  in 
the  evest  wfaicb  has  happened,  and  it  cannot 
frame  a  fresh  intention  for  her.  She  might 
have  said,  I  will  not  give  it  to  my  son 
vnlees  I  give  it  to  my  fotber>in-law  in  the 
event  of  his  dying  before  his  Cither ;  and  she 
meant  to  couple  the  gilt  to  him  with  that 
event,  and  make  his  title  contingent  upon  it. 

[Maoie,  J. — The  difileulty  here  is,  that 
John  is  benefited  by  the  bad  limitation.  He 
does  not  say.  The  limitatioBs  over  to  my 
grandfather  can  be  wholly  disregarded,  and 
are  immaterial,  but  in  consequence  of  their 
being  void  let  them  do  me  some  good.] 

The  wish  of  the  testatrix  was,  that  he 
ihould  only  have  the  estate  in  an  event 
which  was,  so  &r  as  her  power  was  con- 
cerned, impossible ;  and  the  consequence 
is,  that  she  has  not  given  it  at  all. 

ChanneU,  Serj.  replied. 

Cor.  adv.  wU. 

CoLTHAN,  J.  now  delivered  the  judg- 
ment of  the  Court. — This  case,  which  was 
heard  before  the  late  Lord  Chief  Justice 
Tindal,  my  Brothers  Maule  and  Cresswell, 
and  myself,  was  an  ejectment  brought  for  the 
recovery  of  six  sevenths  of  certain  copy- 
kold  lands,  of  which  one  Mary  Sida  was 
formerly  seised  in  fee  at  the  will  of  the  lord 
of  the  manor  of  Overball  and  Netherhall, 
and  which  die  had,  on  the  2nd  of  August 
1764,  surrendered,  to  the  intent  that  the 
lord  should  regrant  the  same  to  the  use  of 
M.  Sida  until  a  marriage  intended  should 
be  solemniaed  between  her,  the  said  M. 
Sida,  and  J.  Bloomfield  the  younger  ;  and 
ftom  and  after  the  solemnizatioB  oif  the 
marriage,  to  the  use  of  J.  Bloomfield  for 
life  ;  and  after  his  decease,  to  the  said  M. 
Sida  and  her  assigns  for  her  life ;  and  after 
her  decease,  to  the  use  of  such  child  ami 
dtildren  of  the  body  of  Mary  by  the  said  J. 
Bloomfield  to  be  b^otten,  and  for  suek 
estate  or  estates,  or  o&er  interests,  and  in 
snob  parts,  shares  and  proportions,  manner 
and  f(mn,  charged  and  chngeable  with  any 
tarn  or  sums  of  money  for  any  oti>er  of  thefa: 
children  as  she,  the  said  Maiy,  by  any  deed 
or  deeds,  writing  or  writings,  to  be  by  her 
sealed  and  delivered  in  the  presenee*«f,  and 
attested  by,  two  or  more  witnesses,  or  by 
her  last  will  or  testament  in  writing,  to  be 
by  her  sealed,  signed,  and  published  as  such, 
in  the  presence  of,  and  attested  by,  three  or 


move  vritneescs,  shall  or  may  liAnt,  dedsn^ 
devise,  direct  or  appoint ;  and  in  defiudt  of 
appointment,  to  the  use  of  all  the  children  of 
the  marriage,  in  equal  shaies ;  and  in  default 
of  children,  to  the  use  of  the  said  Mary,  her 
heirs  and  assigns  for  ever.     The  marrisgs 
took  place  on  the  9th  of  August  1764.    la 
November  1765,  J.  Bloomfield,  the  eldest 
son  of  the  marriage,  was  bom,  and  in  No- 
vember 1766,  William,  the  second  son  of 
the  marriage,  was  bom.     On  the  Atfa  of 
January  1767,  there  being  then  no  odwr 
children  of  the  marriage,  the  said  M.  Blooas- 
field  made  her  will,  signed,   sealed,  and 
published  in  the  presence  of,  and  attested 
by,  three  witnesses ;  and  she  thereby  gave, 
directed,  and  appointed  the  said  copyb(dd 
lands  unto  her  son,  i.  Bloomfield,  and  to 
his  heirs  and  assigns  forever,  fW>m  and  after 
the  decease  of  her  husband,  J.  Bloomfield ; 
but,  nevertheless,  on  condition  that  the  said 
J.  Bloomfield  should  pay  to  her  other  son, 
W.  Bloomfield,  SOOJ.  within  a  year  and  a 
day  after  the  decease  of  her  bosband,  n 
case  her  son,  W.   Bloomfield,  were  then 
living,  and  twenty-one  years  of  age ;  bat  if 
he  should  then  be  under  the  age  of  twenty- 
one,  the  said  200/.  should  be  paid  him  hj 
her  son  John  as  soon  as  he  should  eone  M 
the  age  of  twenty-one  years.     But  in  eaN 
it  should  happen  that  neither  of  her  sobs 
aforesaid  should  be  living  at  the  decease  of 
her  husband,  then,  and  in  that  CMe,  she,  ^ 
that  her  will,  gave,  devised,  directed  and 
appointed  all  the  said  eopyhold  laads  to  bsr 
father-in-law,  J.  Bloomfield  the  elder,  af 
Dcdham,  on   certain  trusts,  therein  men- 
tioned.    On  the  16th  of  March  17A7,  the 
said  J.  Bloomfield  and  Maty  his  wife  wcie 
dnly  admitted  to  the  said  eopjhtM.  landa, 
piirsnant  to  the  said  surrender,  to  hoM  ike 
same    to    the    uses  and  in    die    na«BMr 
mentioned  in  the  said  snnender.     On  the 
6tii  of  Jaly  1767.  W.  Bloomfield,  the  weeaai 
son  of  the  merriage,  died.     There   weie, 
afterwards,  five  other  children  of  tbe  aoar- 
riage.     In  June  1782,  M.  Bloomfield  died, 
iridiotit  having  altered  her  will.     Ob  ibe 
SOdi  of  July  1820,  J.  Bloomiidd,  ^e  son 
of  Mary,  the  testatrix,  died  ;    and  osi  dM 
dth  of  September,  in   the  same  year,  J. 
Bloomfidd,  the  hnsband,  died.     The  Itmm 
of  the  plaintiff  is  the  youngest  son  and 
customary  heir  of  J.  Bloomfield,  die  eldest 
son  of  the  marriage,  and  as  such,  claims  lite 
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m&nty  «f  the  taid  copyhold  land,  as  haviDg 
been  efiectually  appointed  to  J.  £loomfiel«l, 
the  son,  in  fee.    On  behalf  of  the  defendant, 
the  claha  of  the  plaintiff  was  resisted,  on 
the  groond  that  tiie  original  surrender  not 
eontaining  any  express  clause  empowering 
Mrs.  Bloomfield  to  make  an  appointmoit 
daring  coverture,  the  appointment  was  void 
on  tlwt  ground.    But  we  are  of  opinion 
diat  this  objection  is  not  valid.   In  I  Sugd, 
Treat,  on  Powers,  p.  184,  it  is  said,  "  It 
has  long  been  firmly  settled  that  a  married 
woman    may  execute    a   power,   whether 
appendant,  in  gross,  or  simply  collateral." 
And  although  a  doubt  has  been  expressed 
in  1  Pretton  on  Abitractt,  p.  340,  as  to  the 
eorrectnessof  this  position,  we  are  of  opinion 
that  the  authorities  referred  to  by  Sir  Ed- 
ward Sugden  bear  out  his  statement.     But 
it  was  further  objected,  on  behalf  of  the 
defendants,  that  the  appointment  was  void, 
being  made  to  persons  to  whom  there  was 
no  power  to  appoint.     On  the  part  of  the 
jdaintiff,  it  was  admitted,  that  as  far  as  there 
was  an  estate  limited  to  J.  Bloomfield,  the 
&ther-in-l8w,  the  appointment  was  invalid, 
but  that  an  appointment  might  be  good  as 
to  part,  although  void   as  to  other  part 
—See  Dqc  d.  Nichoho*  v.  Welford{\l). 
And  here  it  was  said  the  appointment  to  J. 
Bloomfield,  the  son,  in  fee,  in  the  first  in- 
stance, was  within  the  power,  and  therefore 
valid  ;  and  that  it  ought  not  to  be  considered 
as  invalidated  by  the  subsequent  appoint- 
ment, and  one  not  within  the  limits  of  the 
powv.     It  may  be   admitted,  that  where 
that  part  of  the  appointment  which  is  within 
the  power  can  be  separated  from  that  which 
ia  excessive,  so  as  to  leave  the  good  part 
vfaolly  unaffected,  uid  independent  of  that 
which  is  bad,  so  much  as  is  within  the 
iwwer  may  be  supported,  though  the  re- 
mwwwlwr  is  rejected.     But  the  case  spears 
to  OS  to  be  otherwise  when  the  extent  and 
effisct  of  so  much  as  is  within  the  power  is 
greater  or  less,  according  as  the  remainder 
fa  Talid  or  invalid.     In  the  present  case,  it  is 
coat»oded  that  thne  is  a  good  appointment 
in  fee  to  John  the  son ;  but  the  validity  of 
this  appointment  in  fee  will  depend  on  the 
validity  or  invalidity  of  the  other  branch  of 
tbe  appointment.     If  the  appointment  in 

(11 )  If.  Ad.  &  Kl.  61  i  ■.  0. 9  Uw  J.  Rsp.  (m.*.) 
Q.B.  3S4. 


tiiis  case  had  been  to  the  younger  children  of 
the  marriage,  on  tbe  contingency  of  the 
two  elder  sons  dying  before  their  father, 
such  an  appointment  would  have  been  free 
firom  objection  ;  but,  in  that  case,  the  estate 
given,  in  the  first  instance,  to  Jdin,  would 
be  subject  to  a  contingency,  by  which  it 
wonld  be  liable  to  be  defeated ;  and  the 
estate  or  interest  given  to  John  the  son  by 
the  actual  appointment,  is  not  less  sul^'eet 
to  be  defeated  in  consequence  of  the  gift 
over  being  to  a  person  incapable  to  ts][e« 
than  if  he  had  been  capable.  Taking  the 
appointment  as  a  whole,  the  intention  was 
not  to  give  John  a  fee  absolute  at  all  events, 
but  only  in  ease  he,  or  William,  his  brother, 
survived  the  father.  These  consideration* 
shew  that  the  effect  of  the  appointment  to 
John  the  son  cannot  be  disconnected  from 
the  consideration  of  the  validity  or  invali- 
dity of  the  subsequent  appointment  to  the 
father-in-law,  but  that  the  one  is  dependent 
upon  the  other.  It  may  be  observed,  that 
in  the  present  case  the  lessor  of  the  plaintiff 
is  not  entitled  to  recover  the  six  sevenths  in 
dispute  unless  J.  Bloomfield  the  son  took 
an  absolute  estate  iu  fee  under  the  appoint- 
ment, and  that  it  is  immaterial  to  the  pre- 
sent question  whether  the  appointment  was 
wholly  void  in  consequence  of  its  being 
mixed  up  with  and  dependent  upon  that 
part  of  the  appointment  which  was  not 
within  the  power,  or  whether  J.  Bloomfield 
the  sen  took  an  interest  under  die  appoint- 
ment, but  one  which  was  liable  to  be  de- 
feated on  the  happening  of  the  contingency 
of  both  the  elder  sons  dying  in  the  lifetimfe 
of  the  father.  In  either  way  of  viewing  it, 
the  claim  under  the  appointment  of  John 
the  son,  as  a  present  existing  interest,  can- 
not, we  think,  be  sustained ;  and  the  pro- 
perty under  the  events  which  have  happened 
will  go  in  the  same  way  as  if  no  appoint- 
ment had  been  made.  Our  decision  on 
this  point  renders  it  unnecessary  to  say  any 
thing  with  respect  to  the  other  objectioas 
urged  against  the  invalidity  of  the  appoint- 
ment ;  and,  therefore,  there  will  be  judg- 
ment for  die  defendant.  This  is  the  judg- 
ment of  my  Brothers  Maule  and  CressweU, 
and  myself,  the  late  Chief  Justice  not  hav- 
ing intimated  his  opinion. 

Judgment  for  the  defendant. 
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1846.     1    KENT  V.  THE  OBEAT  VE8TERM  notice  of  action,  accompanied  by  and  refer- 

Nov.  2S.  f          SAILWAT  COMPANY.  ring  to  nine  books  of  account,  shewing  the 

-  .,             _                  /-r    .      /!•      <•  nature  of  the  overcharges.     Upon  the  trial 

RaOwatf  -  Company  -  CosU,  Taxation  ^^  ^^^  ^^^^  ^^^^^  ^  ,  ^jjj^,  ^j^^  .^ 

^•''  in  conformity  with  the  rule  laid  down  in 

In  assumpsit  for  money  had  and  received  Parker  v.  the  Great  Western  Raiheay  Com- 

against  the  Great  Western  Railway  Com-  pany,  to  which  direction  the  defendants  ten- 

pany,   who  were    bound   by   their  act  of  dered  a  bill  of  exceptions,  which,  however,  wu 

parliament  to  charge  all  persons  eqtially,  afterwards  abandoned.    The  plaintiff  having 

brought  to  recover  the  difference  between  obtained  a  verdict,  upon  the  taxation  oi 

the  sums  the  company  charged  the  plain-  costs  he  claimed  to  be  allowed  the  foliow- 

tiff,  and  those  which  they  generally  charged  ing  items : — 

for  the  conveyance  of  goods  on  the  rail-  j£.  i.d. 

way,— Held,   that  this  was  an  action  for  ^'^f^  ''**  '•'^  •P~'^  ""^"^     g    j   o 

something  done  in  pursuance  of  their  Act  of  Drawing  iiii.ipw^VofVodfolfai  m   «  0 

Incorporation,  5  4"  ^  ^'^^-  4.  c.  cvii.,  or  in     Fm  to  eounwl  to  Mttle f  10  0 

the  execution  of  the  powers  or  authorities     Attending  him 0    6   8 

made  or  given  by  U,  and  that  under  s.  228.     Engrowing  notice  of  trial 41  IS  4 

^..    .    '.  .    ./     '  j-.i  J 1        ,-       ^     Service  of  notice,  &c 10   0 

of  that  statute  they  were  entuled  to  nottee  of 

action.    Held,  also,  that  although  the  sum  The  costs  originally  indorsed  on  the  writ 

of  21,  5s,  only  for  costs  was  indorsed  on  the  were  21,  5s.,  and  the  defendants  objected 

writ,  the  plaintiff,  having  succeeded  in  the  to  the  allowance  of  these  claims  before  the 

action,  was  entitled  to  recover  1781.  for  a  Master,   as  stated  in   the   affidavit,  "on 

long  and  special  notice  of  action ;  and  that  the  ground,  that  as  the  writ  was  the  fonn- 

the  defendants,  not  having  objected  to  the  dation  of  the  action,  and  the  costs  then 

quantum  but  only  to  any  allowance  at  all,  indorsed  were  2/.  5s,  only,  the  pluntiff  was 

could  not,  on  a  motion  to  review  the  Master's  concluded  thereby,  and  tibat  the  Master  had 

taxation,  question  the  amount  allowed.  no  power  to  allow  to  the  plaintiff  any 

charges    for    preliminary    proceedings   in 

This  was  an  action  for  money  had  and  stating  his  ckim."    The   Master  having 

received,   to  recover   alleged    overcharges  allowed  these  items,  a  rule  nisi  had  been 

for  the  carriage  of  goods,  under  similar  cir-  obtained  to  review  the  Master's  taxatioD, 

cumstances  to  those  in  Parker  v.  the  Great  against  which— 

Western  Railway  Company  {I),  to  which,  Ta^ourd,  Serj.  and  /.  Brown  shewed 
among  other  pleas,  the  defendants  pleaded,  cause. — This  action,  although  in  form  an 
that  they  had  not  notice  of  action,  under  action  of  assumpsit  for  money  had  and 
the  22Srd  section  of  the  statute  5  &  6  received,  is,  in  truth,  an  action  for  a  aeries  of 
Will.  4.  c.  cvii,  incorporating  the  company,  torts  committed  by  the  defendants  against 
That  section  provides,  "  That  no  action,  the  plaintiff,  who,  instead  of  suing  in  an 
suit,  or  information,  nor  any  other  proceed-  action  on  the  case,  and  laying  a  count  for 
ing  of  what  nature  soever,  shall  be  brought,  each  act  of  extortion,  which  he  might  have 
commenced,  or  prosecuted  against  any  per^  done,  has  resorted  to  this  more  compendious 
son  for  anything  done  or  omitted  to  be  done  remedy — Pickford  v.  the  Grand  Junction 
in  pursuance  of  this  act,  or  in  the  execution  Railway  Company  (2).  His  doing  so, 
of  the  powers  or  authorities,  or  any  of  the  however,  has  not  changed  the  nature  of 
orders  made,  given,  or  directed  in,  by,  or  the  action ;  and  in  applying  the  section 
under  this  act,  unless  twenty  days'  previous  which  relates  to  notice,  the  Court  will  look 
notice,  in  writing,  shall  be  given  by  the  to  the  substance  rather  than  the  mere  fbnn 
party  intending  to  commence  and  prosecute  of  the  action.  A  party  cannot  relieve  him- 
such  action,  suit,  information,  or  other  pro-  self  from  a  provision  intended  for  the  pro- 
ceeding to  the  intended  defendant."  Pre-  tection  of  his  antagonist,  by  merely  adopting 
viously  to  the  commencement  of  this  action,  another  form  of  action.  The  power  to  take 
the  plaintiff  gave  a  very  long  and  special  tolls  is  conferred  on  the  company  by  the 

(l)7Miii.tcGr.2S3;8.c.lSUwJ.It«p.(H.s.)  (2)  8  Hce.  &  WaU.  373;  lOMecJc  WeUSSP; 

CP.  105.  s.  e.  10  Uw  J.  Rep.  (■.■.)  84Z 
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104(h  and  loeth  Mctioss  of  the  5  &  6 
Will.  4.  c.  cvii.,  ud  the  two  •wbsequent 
■tUutee,  1  Vict.  c.  02.  and  2  Vict,  c  27,  by 
s.  84.  lender  it  incnmbent  on  the  company 
to  demand  equal  tolls  from    all  parties. 
Under  those  dausea  the  company  seem  to 
have  thought  that  they  were  authorized  and 
jnstified  in  demanding   the  charges  made 
open  the  plaintiff  in  this  case ;  and  it  is  for 
an  infringement  of  them  that  the  plaintiff 
has  brought  his  action.     What  they  did 
was,  undoubtedly,  done  under  the  provisions 
of  those  statutes.      Then,  regarding  the 
substance  toad  not  the  form  of  ti^e  action,  as 
was  done  in  WiUeU  t.  Tidej/  (3),  notice  of 
action  was  necessary — Waterhouse  t.  Keen 
(4),  Smith  T.  Sha»{S),  Selliek  v.  Smith 
(6),  Orenvay  t.  Hmrd  (7),  Boyd  \,  the 
CrojfitH  RaUnay  Compang  (s).    The  cases 
which  may  be  dted  of  Carpue  v.  the  Brigh- 
ton Railway  Company  (9),  and  Palmer  v. 
Ike  Grand  Junction  RaUway  Company  (10), 
are  distinguishable    on    the    ground  that 
there  the  defendants  were  charged  with 
actual  negligence,  and  not  any  act  which 
could  have  been  done  by  them  by  mistake 
under  the  powers  of  their  act.     Then,  with 
respect  to  the  indorsement  on  the  back  of 
the  writ,  the  plaintiff  is  not  now  bound  by 
that,  alUiou^  possibly,  had  the  defendants 
tendered  the  amount  indorsed  with    the 
costs  as  charged  on  it,  the  plaintiff  would 
have  been  compelled  to  receive  it.     The 
party,  having  chosen  to  proceed,  has  relieved 
the  plaintiff  fit>m  the  efibct  of  that  indorse- 
ment, which,  as  held  in  Bowdidge  v.  Slaney 
(11)  and  Jaequot  v.  Boura  (12),  is  no  longer 
biuding,  and  from  which  he  may  vary.     It 
was,  however,  urged  upon  the  motion  for 
thia  mle,  that  the  amount  allowed  by  the 
Master  for  this  notice  was  extravagant, 
and  ought  to  be  reduced.     But  the  objection 
to  the  quantum  was  not  suggested  before 

1  Skow.  214. 
4  B.  <e  C.  301. 
,.,  10  Ibid. 277 ;  s-e.  8  Uw  J.  Rep.K.B.  111. 

J<)  S  Biiw.  803 ;  ■.0. 4  Uw  J.  lUp.  C.P.  194. 
7)  4  T«m  Rap.  CU. 
8)  4  Bisf.  N.C.  469:  s.  o.  7  Uw  J.  Rei>.  (n.s.) 
'.  841. 

(•)  4  Q.B.  R«p.  747 ;  •.  o.  18  Uw  J.  R«p.  (h.s.) 
QJB.1SS. 

(10)  4  Mm.  8c  Wall.  749;  s.e.  8  Uw  J.  Rep. 
(■.*.)  Exd.  129. 

(11)  S  Biag.  N.C.  14^ 

(IX)  C  Mw.  &  Wela.  I(( ;  i.  e.  8  Uw  J.  Rep. 
(XA)  Exeb.  17S. 

Nrw  Smibs,  XVI.— C.P. 
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the  Master ;  who  might,  if  his  attention  had 
been  called  to  it,  perhaps,  have  modified 
the  charge.  The  only  point  insisted  on 
before  him  was  the  indorsement  and  the 
general  question  of  liability  to  the  costs,  as 
appears  by  the  a£Sdavit.  It  is  an  invariable 
ruliB,  that  upon  a  motion  to  review  the 
Master's  taxation,  the  party  is  confined 
strictly  to  the  matters  urged  before  him. 
The  defendants,  therefore,  cannot  now  argue 
the  reasonableness  of  the  allowance. 

ChanneU,  Serj.  and  Keating,  in  support 
of  the  rule. — The  defendants  do  not  mean 
to  contend,  that  because  this  is  an  action 
of  assumpsit  for  money  had  and  received, 
notice  would  not  be  necessary,  if  it  would 
be  necessary  when  they  were  being  sued 
in  an  action  on  the  case.  But  when  the 
real  question  between  them  is  looked  at,  it 
will  at  once  be  seen  that  what  has  been 
done  does  not  fall  within  the  provision  as 
to  notice.  The  defendants  are,  it  is  true, 
enabled  to  take  tolls  under  the  section  of 
the  original  act,  but  those  tolls  are  tolls 
taken  from  the  persons  travelling  on  the 
line,  for  the  legislature  seems  not  to  have 
contemplated  originally  that  the  company 
would  be  the  carriers  on  the  line,  but  that 
other  persons  would  undertake  that  depart- 
ment. These  tolls,  therefore,  are  to  be 
taken  from  third  persons  using  the  line 
and  conveying  their  own  goods.  It  does 
not  refer  to  a  case  where  the  company  have 
carried  them,  for  in  such  a  case,  the  toll  is 
never  taken  or  demanded;  but  the  defen- 
dants using  their  own  land  make  a  charge 
for  that  use,  in  combination  with  a  charge 
for  locomotive  power  and  general  costs  of 
carriage.  They  are,  in  truth,  carriers  on 
their  own  road,  charging  what  they  please, 
but  restricted  to  charging  all  persons  alike 
and  equally  by  the  section  of  the  later 
statute.  That  section  confers  no  power 
upon  them ;  it  simply  limits  and  confines  the 
gtfneral  power  they  possessed  of  charging 
any  person  who  chose  to  deal  with  them 
as  carriers  whatever  sum  they  pleased.  An 
act  of  parliament  or  royal  sanction,  it  is 
true,  is  requisite  to  support  a  toll ;  but  if 
a  party  carries  goods  over  his  own  land, 
wiSi  his  own  carriage,  he  requires  no  power 
from  the  Crown  or  parliament  to  enable 
him  to  make  a  charge.  The  present  case 
is  not  then  distinguishable  from  Palmer 
T.  the  Orand  Junction  Railway  Company 


Digitized  by 


Google 


74 


COURT  OF  COMMON  PLEAS: 


and  Carjjue  v.  the  Brighton  Railway  Com- 
pany,  where  it  waa  held  that  notice  was 
unnecessary.  But  even  if  notice  were  ne- 
cessary, the  plaintiff  is  not  entitled  to  a 
charge  for  it.  The  notice  is  no  part  of  the 
proceedings  in  the  action ;  it  is  a  preliminary, 
for  the  costs  of  which  no  provision  has 
been  made.  That  is  borne  out  by  the  rule 
11.  H.  T.  2  Will.  4,  which  directs  "  that 
upon  every  bailable  writ  and  warrant,  and 
upon  the  copy  of  any  process  served  for 
the  payment  of  any  debt,  the  amount  of  the 
debt  shall  be  stated,  and  the  amount  of 
what  the  plaintiff's  attorney  claims  for  the 
costs  of  such  writ  or  process,  arrest,  or 
copy  and  service,  and  attendance  to  receive 
debts  and  costs;  and  that  upon  payment 
thereof  within  four  days  to  the  plaintiff,  or 
his  attorney,  further  proceedings  will  be 
stayed."  This,  surely,  cannot  admit  of  the 
claim  for  a  notice  like  this  ;  and  if  there  had 
been  any  liability  to  these  costs,  some  pro- 
vision would  have  been  made  for  the  case. 
The  terms  are,  however,  precise,  and  being 
confined  entirely  to  other  costs  do  not 
comprehend  these. 

[Maule,  J. — The  costs  of  the  writ  there 
mentioned  perhaps  include  these,  for  the 
act  says,  "  that  no  writ  shall  be  sued  out 
before  the  notice  shall  have  been  given." 
The  Statute  of  Gloucester  gives  to  the  party 
the  costs  of  his  writ  purchased,  which  would 
include  them.] 

At  all  events,  the  amount  here  allowed 
is  quite  unreasonable. 

[Wilde,  C.J. — I  have  always  understood 
the  rule  to  be,  that  it  is  necessary  that  the 
party  should  take  the  objection  insisted  on 
before  the  Master.  Was  the  objection  as 
to  amount  taken  here  ?] 

It  must  be  admitted,  that  it  was  not  dis- 
tinctly raised,  but  that  was  because  there 
were  other  points. 

Wilde,  C.J. — I  think  this  case  is  di»r 
tinguishable  from  that  of  Palmer  v.  the 
Grand  Junction  Railway  Company.  That 
waa  an  action  against  the  company  for  neg- 
ligence in  the  mode  of  conveying  some 
horses,  and  the  act  complained  of  was  in 
no  respect  a  matter  done  under  the  autho- 
rity of  the  act.  The  taking  of  toll  is, 
however,  done  under  that  authority ;  and  in 
an  action  for  any  irregularity  in  the  mode 
of  iqiposing  it,  a  notice  seems  to  me  to  be 


a  necessary  condition  precedent  Then  the 
question  raised  before  the  Master  was  not 
as  to  the  quantum  of  the  charge,  but  as  to 
whether  the  notice  was  requisite.  I  think, 
on  a  motion  of  this  kind,  the  affidavits  to 
support  it  must  point  out  the  objection  dis- 
tinctly, and  shew  also  that  it  was  raised 
before  the  Master.  The  rule,  therefore, 
should  be  discharged. 

Madle,  J.— This  is  a  case  which  appears 
to  me  to  &11  within  the  provision  of  the  act 
of  parliament,  in  which  notice  is  a  necessary 
preliminary  to  any  action.  That  act  en- 
ables the  company  to  carry  other  persons' 
goods,  charging  a  certain  sum,  and  only 
a  certain  sum  for  that  carriage.  Here,  the 
parties,  then,  are  trying,  in  the  form  of  an 
action  of  assumpsit,  the  question,  whether 
the  company  are  entitled  under  that  act  to 
charge  more,  or  whether  they  are  not  bound 
to  carry  for  less.  This,  I  say,  is  an  action 
for  something  done  under  the  powers  of  the 
act,  which  it  did  not  justify,  but  which 
the  defendants  thought  it  justified,  and  con- 
sequently notice  of  action  was  necessary. 
It  has,  however,  been  urged,  that  the  plain- 
tiff cannot  recover  these  costs,  because  the 
rule  of  court  requiring  the  indorsement 
of  the  costs  does  not  appear  to  include  such 
a  charge.  That  rule  provides,  that  upon 
every  writ  for  the  payment  of  any  debt,  the 
amount  of  what  the  plaintiff's  attorney 
claims  for  the  costs  of  such  writ  shall  be 
indorsed,  and  that  upon  payment  thereof 
within  four  days,  further  proceedings  will 
be  stayed.  Afterwards,  however,  ^lis  act 
passes,  which  says,  "  that  the  plaintiff  shall 
be  barred  from  suing  out  his  writ  without 
giving  notice."  The  party  cannot,  under 
those  circumstances,  say,  that  the  proceed- 
ings shall  be  stayed  without  paying  the 
costs  of  that  notice.  The  question  as  to 
the  amount  was  entirely  for  the  Master's 
determination.  It  has  been  urged,  that 
the  notice  was  somewhat  longer  than  it 
ought  to  have  been.  That  point,  however, 
was  not  taken  before  the  Master ;  and  as 
he  might  have  disallowed  a  part  had  the 
objection  to  it  been  made,  we  cannot  say 
that  he  has  done  wrong,  and  remit  the 
matter  back  to  him. 

Rule  ditcharyed. 
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THOUnON  AMD  OTHEIU, 
XXECUT0R8  OF  J.  8PRINO- 
UALL  V.  B.  S,  LACK. 


Insolvent  Debtor — 5  ^  6  Fid.  c.  116, 
Debts  proveable  under — 7  4"  8  ^«c*.  c.  96, 
Retrospective  Language  of — Joint  and  Seve- 
ral Obligors — Effect  of  Release  to  One. 

A  retrospective  effect  will  not  be  given  to 
a  statute  unless  the  statute,  by  precise  words, 
clearly  thews  that  tueh  was  the  intention 
of  the  legitlatttre. 

The  Insolvent  Debtors  Act,  5^6  Vict. 
e,  116,  gave  no  power  to  a  creditor  to 
prove  against  an  insolvent,  before  the  com- 
missioner, for  a  sum  payable  by  way  of 
annuity  at  a  future  time,  by  virtue  of  any 
security  ;  but  by  the  Amendment  Act,  7  4'  ^ 
Viet.  e.  96.  s,  26,  it  was  enacted,  that  every 
sum  of  money  which  shall  be  payable,  by  way 
of  annuity,  at  any  future  time,  by  virtue  of 
any  security,  "  shall  be  deemed  and  taken  to 
be  debts  within  the  meaning  of  5  ^  6  Vict., 
and  of  this  act"  : — Held,  that  section  25.  had 
not  a  retrospective  effect,  and  that  it  was 
w  answer  to  an  action  for  a  sum  which 
had  been  so  payable,  that  the  insolvent  had 
obtained  a  final  order  for  protection  and 
distribution  after  5  4*  6  Vict.  c.  116,  and 
before  T  ^  6  Viet.  e.  96. 

A  release  given  to  one  of  two  joint  and 
several  obligors,  without  notice  to  the  other 
obligor,  is  a  release  as  to  both ;  but  where 
such  a  release  contained  a  proviso  that  the 
release  should  not  be  construed  to  extend  to 
prgudiee  the  obligee's  right  to  enforce  pay- 
ment against  the  other  obligor, — Held,  that 
the  proviso  restrained  the  effect  of  the  release, 
and  that  the  debt  of  the  other  obl^or  was  not 
therefore  extinguished. 

Covenant.  The  declaration  stated,  that 
by  an  indenture,  made  on  the  11th  of  Octo- 
her  1844,  between  J.  Lack  of  the  first 
part,  the  defendant  and  C.  P.  Lack  of  the 
second  part,  and  the  said  J.  Springhall  of 
the  third  part,  the  said  J.  Lack,  for  the 
considerations  therein  mentioned,  did  give, 
grant,  &c.  unto  the  said  J.  Springhall,  his 
executors,  administrators  and  assigns,  an 
annuity  payable  for  and  during  the  term  of 
ninety-nine  years,  if  the  sud  J.  Lack  should 
so  long  live,  &c.  And  it  -was  agreed  by 
and  between  the  said  parties  thereto  that 
the  defendant  and  C.  P.  Lack  should  reo 


spectively  guarantee  the  payment  thereof, 
and  such  proportional  part  thereof  as  in 
the  said  indenture  mentioned,  and  all  costs, 
&c.  And  in  pursuance  of  Uie  last-redted 
agreement,  they,  the  defendant  and  C.  P. 
Lack,  did,  in  and  by  the  said  indenture, 
for  themselves,  their  heirs,  &c.,  and  each 
of  them  did  thereby  for  himself,  &c., 
his  heirs,  &c.  covenant,  promise  and 
agree  to  and  with  the  said  J.  Spring- 
hall, his  executors,  administrators  and 
assigns,  by  the  said  indenture,  in  manner 
following,  that  is  to  say,  that  if  the  said  J. 
Lack,  his  heirs,  &c.  should  make  any  de- 
fault in  payment  of  the  said  annuity  or 
yearly  sum  of  37^  thereby  granted,  or  any 
part  thereof,  and  such  proportional  part 
thereof  as  aforesaid,  then  that  the  defendant 
and  C.  P.  Lack,  their  heirs,  &c.  or  some  or 
one  of  them,  should  and  would,  from  time 
to  time,  from  and  immediately  after  any 
such  default  should  be  made  as  aforesaid, 
well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  J.  Springhall,  his  executors,  admi- 
nistrators or  assigns,  the  said  annuity  or 
yearly  sum  of  311.,  thereby  granted,  or  in- 
tended so  to  be,  and  all  arrears  thereof,  and 
such  proportional  part  thereof  as  afore- 
said. Breach,  that  although  J.  Lack  did 
make  default  for  two  years  in  the  pay- 
ment of  the  annuity,  yet  neither  of  them, 
the  said  defendant  nor  the  sud  C.  P.  Lack, 
as  sureties  for  the  said  J.  Lack,  have  paid 
the  same,  or  any  part  thereof. 

Plea  second,  that  after  the  making  of  the 
indenture  in  the  declaration  mentioned,  and 
after  the  passing  of  5  &  6  Vict.  c.  1 16,  and 
before  the  making  and  passing  of  7  &  8 
Vict.  c.  96,  to  wit,  on  the  6tb  of  June  1843, 
a  petition  for  protection  from  process  waa 
duly  presented  by  the  defendant,  under  and 
according  to  the  provisions  in  that  behalf  of 
the  said  first-mentioned  act ;  and  that  after- 
wards, and  before  the  commencement  of 
this  suit,  to  wit,  on  the  14th  of  August 
1843,  a  final  order  for  protection  and  dis- 
tribution was  made  in  the  matter  of  the  said 
petition,  under  and  by  virtue  of  the  said 
first-mentioned  act,  by  a  commission  duly 
authorized,  &c.  And  the  defendant  further 
says,  that  on  a  certain  day,  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  6th 
of  June  1848,  the  said  petition  was  filed, 
pursuant  and  according  to  the  provisions  of 
the  said  fiist-mentioned  act.  Verification. . 
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Plea  third,  that  after  the  making  of  the 
said  indenture  in  the  declaration  mentioned, 
and  whilst  the  same  was  in  full  force,  and 
in  the  lifetime  of  the  said  J.  Springhall  in 
the  declaration  mentioned,  and  before  any 
portion  of  the  said  sum  in  the  declaration 
mentioned  and  claimed  to  be  due  and  pay- 
able trom  the  defendant  became  dae  and 
payable,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  11th  of  January 
1844,  an  indenture  was  made  between  W. 
Thompson  of  the  first  part,  the  said  J. 
Springhall  of  the  second  part,  and  the  said 
C.  P.  Lack  in  the  declaration  and  in  the 
said  indenture  of  covenant  mentioned  of  the 
third  part,  whereby  the  said  J.  Springhall, 
for  the  considerations  therein  expressed,  ac- 
quitted, released  and  exonerated,  and  for 
ever  discharged  the  said  C.  P.  Lack  in  the 
declaration  mentioned  of  and  from  the  pay- 
ment of  the  said  annuity  or  yearly  sum  of 
S7l.  in  the  said  indenture  of  covenant  in  the 
declaration  mentioned  granted,  and  of  and 
from  the  performance  of  the  joint  and  sere- 
nl  covenants  therein  contuned  in  the  said 
indenture  of  covenant  in  the  declaration 
mentioned,  on  the  part  of  the  said  C.  P. 
Lack,  and  from  all  claims  and  demands  of 
the  said  J.  Springhall,  deceased,  against  the 
said  C.  P.  Lack,  in  respect  thereof.  And 
the  defendant  says,  tiiat  the  said  indenture 
of  release,  and  the  release  therein  contained 
and  thereby  made,  were  made  without  the 
consent  or  knowledge,  and  against  the  will, 
of  the  defendant.     Verification. 

Special  demurrer  to  the  second  plea,  on 
the  ground  that  the  order  in  the  plea  men- 
tioned did  not  affect  the  covenant  of  the 
defendant,  the  liability  upon  which  was 
contingent,  and  did  not  oome  into  effect 
until  afterwards,  by  default  of  the  party  for 
whom  the  defendant  was  surety. 

In  answer  to  the  third  plea,  the  plaintiffi 
set  out  the  indenture  upon  oyer.  The  in- 
denture recited  the  grant  of  the  annuity  in 
the  declaration  mentioned,  and  also  another 
annuity  of  271.,  granted  to  Thompson,  and 
recited  that  there  were  arrears,  and  that 
C.  P.  Lack  was  desirous  of  being  discharged 
from  liability  upon  payment  of  2591.  And 
the  indenture  then  witnessed,  that  in  con- 
sideration of  that  sum,  be,  the  said  W. 
Thompson,  (as  to,  for,  and  concerning  only 
the  said  annuity  of  37^.  so  granted  to  hhn 
as  aforesaid,)  hath  leniied,  released,  ezoiM> 


rated,  and  for  ever  discharged,  and  by  these 
presents  doth  remise,  release,  exonerate, 
and  for  ever   discharge,  and  the  said  J. 
Springhall  (as  to,  for,  and  concerning  only 
the  said  annuity  of  87/.  so  granted  to  him 
as  aforesaid)  hath  remised,  released,  exone- 
rated, and  for  ever  discharged,  and  by  these 
presents  doth  remise,  release,  exonerate,  and 
for  ever  discharge  the  said  C.  P.  Lade,  his 
heirs,  executors  and   administrators,  snd 
his  and  their  lands,  tenements,  goods  and 
chattels  of  and  from  the  payment  of  the 
said  several  annuities  or  yearly  sums  of  27'. 
and  S7l.,  by  the  said  hereinbefore  in  part 
recited   indentures  of  grant    of    annuity 
granted,  and  of  and  from  the  peifomuuiee 
of  the  joint  and  several  covenants  contained 
in  the  said  several  indentures,  or  in  either 
of  them,  on  the  part  of  the  said  C.  P.  Latk, 
his  heirs,  executors  and  administrators,  and 
from  all  claims  and  demands  of  them,  the 
said  W.  Thompson  and  J.  Springhall,  re- 
spectively, and  their  several  and  respective 
heirs,  executors  and  administrators,  against 
him  in  respect  thereof:  provided  always, 
nevertheless,  and  it  is  hereby  agreed  between 
the  said  parties,  that  nothing  herein  con- 
tained shall  extend,  or  be  oonstnied  to  ex- 
tend, to  prejudice  the  respective  r^bts  of 
the  said  W.  Thompson  and  J.  Springhall, 
and  their  respective  executors,  odministn- 
tms  and  assigns,  to  enforce  the  payment  of 
the  said  several  annuities  of  27^  and  97L 
respectively,  against  the  said  E.  J.  Lack  and 
J.  Lack,  or  either  of  them,  their  or  either  of 
their  heirs,  executors  and  administrators. 

The  plaintiffs  then  demurred  generally 
to  the  third  plea,  stating,  in  the  margin,  that 
the  deed  in  question  did  not  operate,  ia 
point  of  law,  to  discbaige  the  defendaat 
from'his  covenant. 

Doteling,  Setj.  in  support  of  the  de- 
murrer.— The  second  plea  is  bod  for  not 
alleging  that  the  cause  of  action  accrued 
before  the  presentation  of  the  petition. 
The  third  plea  is  also  bad.  The  geseral 
mle,  no  doubt,  is,  that  a  release  to  mie  of 
two  joint  and  several  sureties  is  a  release  to 
the  other  surety ;  but,  in  this  case,  there  ia 
a  distinct  proviso  in  the  deed  to  prevent 
the  rights  of  the  obligee  from  being  pre- 
judiced by  the  release.  Although  the 
older  cases  seem  to  have  decided,  tiiat  a 
release  to  <»te  joint  debtor  was  an  dMoInte 
leleoM  to  the  other—  Co.  Litt.  238, «,  yet 
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the  modem  cases  have  decided  differently; 
and  if  the  intention  of  the  releasor  is  clearly 
not  to  release  the  joint  debtor,  the  instru- 
ment will  not  operate  as  a  release  to  him — 
SoUg  ▼.  Forbes  (1).  And  the  Court  will 
look  at  the  intention  of  the  parties  as  ex- 
pressed in  the  deed — Coekt  v.  Nash  {2); 
and  the  recital  in  the  deed  may  be  looked 
at  to  aee  the  intention  of  the  parties — 
PayUr  v.  Homeriham  (3). 

ChanneU,  Serj.,  contra. — The  second  plea 
is  founded  not  only  upon  the  statute  5  &  6 
Viet.  c.  116.  s.  10.  and  other  sections,  but 
also  on  7  &  8  Vict.  c.  96.  s.  25. 

[Maule,  J. — ^Your  plea  states,  that  the 
order  for  protection  and  distribution  was 
made  before  the  passing  of  7  &  8  Vict 
c  96 :  can  it,  therefore,  be  affected  by  that 
statute?] 

The  25th  section  says,  "  that  every  sum 
of  money  which  shall  be  payable  by  way  of 
annuity  or  otherwise,  at  any  future  time  or 
times,  by  virtue  of  any  bond,  covenant,  or 
other  securities  of  any  nature  whatsoever, 
$haU  he  deemed  and  taken  to  be  debt*  within 
the  meaning  of  the  taid  reoited  act  (5  &  6 
Vk^  c.  1 16,)  and  of  thU  act."  The  7  &  8 
Viet,  has,  therefore,  a  retrospective  effect, 
and  makes  this  a  debt  proveable  under  the 
commission,  just  as  if  it  had  been  made 
proveable  by  the  previous  statute. 

[Mauie,  J. — To  give  it  that  effect,  there 
ought  to  be  very  strong  words  indeed  in  the 
statute,  because,  here  is  a  party  who  had 
no  meant  of  proving  his  debt  under  5  &  6 
Vict.  c.  116;  and  if  7  &  8  Vict.  c.  96. 
ob%ed  us  to  deal  with  this  case  as  if  the 
debt  had  then  been  proved,  it  would  oblige 
ns  to  do  an  act  of  injustice,  because  the 
fimd  for  the  payment  of  the  debt  is  pro- 
bably now  exhausted.  The  25th  section 
does  not  profess  to  be  declaratory,  but 
merely  to  enact.] 

Secondly,  the  third  plea  is  a  good  plea. 
A  release  to  one  of  several  obligors  is  a  re- 
lease to  all,  whether  they  are  bound  jointly 
or  jointly  and  severally — FoweU  v.  Forrest 
(4),  which  refers  to  Clayton  v.  Kynatton 
(5).  2  RM.  Ahr.  412,  (6),  pi.  4, 5,  Cheetham 

<1)2  Brod.  &  Bin^.  38. 

(2)  9  Bing.  Ml ;  s.  e.  2  Uw  J.  Rep.  (n.s.) 
CJ».  17. 

(3)  4  Man.  &  Selw.  423. 

(4)  2  Wm».  Saand.  47,  Kg,  6th  edit 
(«}2Sdk.fi73. 


V.  Wardifi),  and  Niekolaon  v.  lUvUl(1). 
The  reason  is,  that  the  debt  is  thereby  ex- 
tinguished. 

[Maule,  J. — If  that  principle  is  right, 
then,  where  two  parties  are  severally  bound 
only,  a  release  to  one  would  be  a  release  to 
both,  because  the  debt  would  be  extin- 
guished ;  but,  I  apprehend,  that  is  not  the 
correct  principle.  The  reason  in  Co.  Litt. 
is,  that  where  parties  are  jointly  bound,  and 
one  of  them  is  released  from  his  joint  lia- 
bility, his  co-obligor  is  released  likewise 
from  his  joint  liability ;  and  being  released 
from  his  joint  liability  he  b  released  also 
from  his  several  liability.  The  question  is, 
whether  the  release  can  by  the  terms  of  it 
prevent  such  an  effect  being  given  to  it.] 

The  Court  of  Queen's  Bench,  in  Nichol- 
son v.  Revill,  after  time  taken  to  consider, 
express  their  dissent  from  that  part  of  Ex 
parte  Oifford,  which  they  say  seems  to  lay 
it  down  "  that  a  joint  debtee  might  release 
one  of  his  debtors,  and  yet  by  using  some 
language  of  reservation  between  himself  and 
such  debtor  keep  his  remedy  entire  against 
the  others,  even  without  consulting  them." 
That  is  the  last  case  upon  the  subject,  and 
is  a  distinct  decision. 

[Maule,  J. — The  attention  of  the  Queen's 
Bench  does  not  appear  to  have  been  called 
to  SoUjf  V.  Forbes.] 

WiU)B,  C.J. — In  this  case,  the  first  point 
arises  upon  a  demurrer  to  a  plea  of  discharge 
under  the  Insolvent  Act ;  and  the  objection 
is,  that  it  does  not  all^e  that  the  discharge 
was  subsequent  to  the  cause  of  action.  Of 
course  it  is  a  general  rule  in  all  these  cases, 
that  the  capability  of  the  creditor  to  take 
the  advantage  given  him  by  the  act  is  co- 
extensive with  the  relief  to  the  debtor. 
The  objection,  that  the  plea  does  not  allege 
that  the  plaintiff  was  in  a  situsition  to  take 
the  advantage,  is  met  by  an  admission  that 
standing  on  the  act  5  &  6  Vict.  c.  1 10.  alone, 
the  objection  would  be  well  founded ;  but 
it  is  said,  that  the  covenant  in  question  has 
been  brought  within  the  provisions  of  a 
subsequenUy  enacted  statute,  7  &  8  Vict, 
c.  96.  The  principle,  however,  that  acts  of 
parliament  are  not  to  be  construed  so  as  to 


(6)  I  Bos.  &  Pul.  680. 

(7)  4  Ad.  &  El.  67S ;  s.  o.  5  Law  J.  Rep.  (M.S.) 
K.B.1S9. 
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have  a  retrospectiye  effect,  is  as  general  as 
it  is  just;  and  to  hold  diat  the  statute  7  &  8 
Vict  has  relation  to  hygone  transactions, 
would  be  to  tell  a  party,  that  after  the  fund 
had  been  exhausted  by  the  payment  of 
other  creditors,  when  he  could  have  made  no 
demand  upon  it,  he  is  nevertheless  to  take 
his  share  of  the  exhausted  fund,  and  have 
no  further  remedy.  Though  the  interest  of 
individuals  must,  in  some  cases,  give  way 
to  the  general  good,  yet  in  such  cases,  the 
language  used  in  the  statute  ought  to  be 
very  precise.  I  recollect,  in  a  case  before 
the  late  Baron  Graham,  a  party  was  indicted 
for  stealing  minerals,  under  an  act  passed 
subsequent  to  the  offence,  and  although  the 
words  of  the  act  were  retrospective,  and  his 
Lordship  so  considered  them,  yet  he  would 
not  adopt  that  construction  of  them ;  the 
language,  as  he  said,  not  being  so  impera- 
tive as  to  compel  him  to  do  what  was  so 
contrary  to  justice.  The  reasonable  con- 
struction of  the  statute  now  in  question  is, 
that  it  applies  to  future  trtosactions ;  and  I 
think,  therefore,  the  second  plea  is  bad. 
Secondly,  as  to  the  effect  to  be  given  to  the 
release  to  one  of  two  joint-contractors,  the 
question  is,  what  is  the  entire  effect  of  that 
part  of  the  deed  which  is  described  as  a 
release  ?  Are  you  at  liberty  to  separate  the 
release  part  from  the  proviso,  or  must  you 
take  them  together,  and  treat  them  as  hav- 
ing one  entire  effect?  It  seems  to  me,  that 
you  must  take  the  whole  of  the  deed  together ; 
and  that  raises  the  question,  whether  you 
may  give  a  qualified  release.  Solly  v.  Forbes 
is  an  authority  that  you  may  ;  and  though 
there  are  expressions  of  Lord  Denman,  in 
NicholsoH  V.  Revill,  which  are  opposed  to 
this  view  of  the  case,  yet  these  are  more  like 
obiter  dicta,  than  the  expressions  which  are 
used  in  SoUy  v.  Forbet,  Lord  Eldon,  also, 
in  Ex  parte  Gifford,  adopted  the  same  view 
as  in  SoUy  v.  Forbes,  and  though  every 
body  may  err,  yet  inadvertency  was  seldom 
the  fault  of  that  learned  Judge.  Solly  v. 
Forbes  is,  therefore,  a  decided  authority 
upon  this  subject;  and  the  question,  there- 
fore, is,  wheUier  the  proviso  in  this  deed 
has  the  effect  contended  for  by  the  defen- 
dant. It  is  admitted,  here,  that  the  inten- 
tion is  clearly  shewn  :  if  so,  some  general 
principle  ought  to  be  clearly  shewn  to  in- 
duce the  Court  to  construe  a  deed  contrary 
to  the  admitted  intention  of  the  parties  to  it. 


In  Nicholson  v.  RevUl,  a  party  having  re- 
ceived a  sum  of  money  from  one  of  several 
parties  to  a  promissory  note,  erased  the  name 
of  that  particular  party  from  the  instrument; 
and  the  Court  held  that  it  operated  as  a 
general  release  to  all.  AVhat  was  necessary 
for  the  decision  of  that  case  was  consistent 
with  general  principles.  I  think,  therefore, 
that  this  case  falls  within  Solly  v.  Forbes; 
and,  therefore,  that  the  general  demurrer  is 
sustainable. 

CoLTUAN,  J. — With  respect  to  the  second 
plea,  it  is  admitted  that  it  cannot  be  main- 
tained without  giving  to  the  statute  7  &  8 
Vict.  c.  96.  a  retrospective  effect,  which,  I 
think,  ought  not  to  be  given  to  it.  With 
respect  to  the  third  plea,  the  objection  is, 
that  a  release  to  one  of  two  joint  and  several 
obligors  is  a  release  to  both  obligors,  and 
that  the  proviso  is  repugnant,  and,  there- 
fore, invaUd  :  but  this  is  a  purely  technical 
objection,  and  we  may  look  at  the  intention 
of  the  parties,  which  admits  of  no  doubt. 

Maule,  J.— I  think  the  pleas  are  bad, 
and  the  replication  good.  As  to  the  second 
plea,  it  is  objected  to,  because  it  relies  open 
a  discharge  under  the  Insolvent  Debton 
Act,  and  does  not  shew  that  the  debt  was 
proveable  under  that  act.  Then  it  is  said, 
that  7  &  8  Vict.  c.  96.  applies.  I  men- 
tioned during  the  argument  my  impression, 
which  received  no  answer,  and  which  in 
fact  could  receive  none.  The  third  plea 
depends  upon  a  document  which  is  set  out, 
and  which  provides,  that  a  debtor  shall  be 
discharged  from  the  payment  of  an  annui^, 
but  "that  nothing  tiiernn  contained  shall 
extend  to  prejudice  the  rights  of  Thompson 
and  Springhall,  to  enforce  the  payment  of 
the  annuities  as  against  Uie  defendimt."  As 
it  is  possible  to  give  operation  to  these  two 
clauses  together,  without  making  the  defen- 
dant liable  to  any  greater  extent  than  be 
would  have  been  liable  without  the  release, 
I  think  that  operation  should  be  given  to 
the  clauses ;  and  that  the  plea,  therefore, 
is  bad. 

V.  Williams,  J.  concurred. 

Judgment  for  the  plaintiffs. 
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Not.  24, 

Arbitratio»  —  Award,  Setting  a»ide— 
Misconduct  of  Arbitrator — Covenant  to  pay 
iaereased  Rent — Liquidated  Damage*. 

Where  an  award  it  good  upon  the  face  of 
it,  the  Court  will  not  set  it  aside,  nor  send  it 
iaek  to  the  arbitrator,  upon  affidavits  shew- 
ing that  the  arbitrator  has  wrongly  decided 
a  point  of  law. 

Qnaeie — whether  upon  breach  of  cove- 
nant "  to  make  yearly  one  fourth  part  of 
the  arable  lands  a  good  fallow,  or  other- 
wise pay  201.  per  acre,  per  annum,  for 
every  acre  which  should  be  used  contrary  to 
the  covenant,  over  and  above  the  rent  re- 
served by  the  indenture,  to  be  paid  forthwith, 
or  to  be  recovered  by  the  plaintiff  as  ascer- 
tained or  liquidated  damages,"  an  arbitrator 
or  jury  is  bound  to  assess  the  damages  at  201. 
per  acre,  or  only  at  the  amount  of  damage 
actually  caused  by  breach  of  the  covenant. 

Covenant  by  a  landlord  against  his  te- 
nant for  breach  of  covenants  contained  in 
his    lease.      The   declaration   stated,    that 
the  defendant  agreed  by  indenture,  during 
the  term  in  the  indenture  mentioned,  to 
manage,  fiura,  crop,  and  cultivate  the  lands 
dbereby  letteo,  according  to  the  four-course 
system,  &c.,  and  make  yearly,  during  the 
raid  term,  one  fourth  part   of  the  arable 
lands  by  the  said  indenture  letten  a  good 
fallow  (the  tenant  being  allowed  to  sow 
aheep-feed  among  the  wheat  stubbles),  or 
otheswise  pay  unto  the  plaintiff  201.  an 
acre  per  annum,  for  every  acre  of  the  said 
arable  lands  which  should  be  used,  farmed, 
or  tilled  contrary  to  the  true  intent  and 
■aesningr  of  the  said  covenant,  and  so  in 
proportion  for  every  greater  or  less  quantity 
titan  an  acre  over  and  above  the  rent  re- 
•erved   by  the  said  indenture,  to  be  paid 
forthwitb,  or  to  be  recovered  by  the  plain- 
tiff as  ascertained  and  liquidated  damages. 
The  declaration  then  set  out  other  cove- 
vamta,  and  then  alleged,  as  the  first  breach, 
diat  the  defendant  did  not  manage,  farm, 
crop,  and  cultivate  the  lands  thereby  letten 
according  to  the  four-course  system  of  hiu- 
bandiy,  and  did  not  make  one  fourth  part 
of  the  said  arable  lands  in  any  year  of  the 
•aid  term    a  good  fallow,  or  pay  unto  the 
plaintiff  ZOl.  an  acre  per  annum,  for  every 


acre  of  the  said  arable  lands,  which  were 
used,  &c.  contrary  to  the  covenant.  Various 
other  breaches  were  also  alleged  in  the 
declaration. 

The  defendant  pleaded  to  the  first  breach, 
that  he  did  from  time  to  time,  and  at  all 
times  after  the  making  of  the  said  indenture, 
and  during  the  term  thereby  granted,  manage, 
farm,  crop,  and  cultivate  the  lands  thereby 
letten  according  to  the  four-course  system 
of  husbandry,  and  did  make  one  fourth  part 
of  the  said  arable  lands  in  each  year  of  the 
said  term  a  good  £ei11ow,  according  to  the 
trae  intent  and  meaning  of  the  said  inden- 
ture. There  were  other  pleas  to  the  other 
breaches. 

After  issue  had  been  joined,  and  before 
the  cause  came  on  for  trial,  an  order  of 
reference  was  made,  referring  the  cause 
"to  the  award,  order,  arbitrament,  final 
end,  and  determination  of"  a  barrister,  who 
should  make  his  award,  in  writing,  concern- 
ing the  matters  referred,  before  a  certain 
day,  and  that  the  parties  should  in  all  things 
perform  the  award.  The  award  then  con- 
cluded, that  "  in  the  event  of  either  of  the 
parties  disputing  the  validity  of  the  award, 
or  moving  to  set  the  same  aside,  the  Court 
should  have  power  to  remit  the  matters,  or 
any  of  them,  to  the  re-consideration  of  the 
arbitrator."  The  award  made  in  pursuance 
of  this  reference  stated,  that  "  as  to  the  first 
issue  joined  between  the  parties  in  the  said 
action,  the  defendant  did  not  from  time  to 
time,  and  at  all  times  after  the  making  of 
the  indenture,  in  the  defendant's  plea  set 
out,  and  during  the  term  thereby  demised, 
manage,  farm,  crop,  and  cultivate  the  lands 
thereby  letten  according  to  the  four-course 
system,  in  manner  and  form,  &c.  And  I 
assess  the  damages  due  to  the  plaintiff  for 
the  said  breach  of  covenant  at  1/.  15«." 
There  were  other  issues  which  were  foimd 
for  the  defendant,  and  one  other  issue  for 
the  plaintiff,  in  whose  favour  the  cause  was 
determined. 

The  plaintiff  being  dissatisfied  with  the 
amount  awarded  to  him,  set  out  upon  afiS- 
davit,  that  at  the  hearing  of  the  said  refer- 
ence evidence  was  given  by  the  plaintiff 
of  an  improper  course  of  husbandry,  ex- 
tending over  a  field  of  seven  acres,  and  that 
the  party  giving  this  evidence  was  not  cross- 
examined  on  Ma  subject,  and  that  there 
was  no  evidence  to  contradict  him  on  the 
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part  of  the  defendant  The  affidavits  also 
stated  that  the  counsel  for  the  plaintiff 
viged  upon  the  attention  of  the  arbitrator 
that  the  201.,  mentioned  in  the  covenants 
of  the  lease,  was  not  in  the  nature  of  a 
penalty,  but  of  liquidated  damages. 

WorlUdge  now  moved,  upon  the  above 
affidavits,  to  set  aside  the  award,  on  the 
ground  of  this  being  a  perverse  award. 
The  damage  of  iOl.  per  acre  is  liquidated 
damage ;  and  the  plaintiff,  having  proved  a 
breach  of  the  covenant,  extending  over  seven 
acres,  was  entitled  to  recover  XWl.-^Rolfe 
V.  Peter*on{\),  Lowe  v.  Peers (2),  Wade 
V.  Huntley  (3),  Farrant  v.  Olmiui(4:).  It 
was  a  mistake  of  law  on  the  part  of  die 
arbitrator,  in  considering  the  20{.  to  be  in 
the  nature  of  a  penalty.  The  law  upon 
the  case  was  distinctly  brought  before  the 
arbitrator's  notice,  and  therefore  this  case 
differs  firom  Pinkerton  v.  Caekm  (6),  where 
the  Court  refused  to  set  aside  an  award  upon 
that  ground.  The  present  finding  amounts 
to  misconduct  in  the  arbitrator,  and  the 
Court  will,  in  such  a  case,  set  aside  the 
award — Sharntan  t.  Bell  {6),  In  re  Halt 
and  HiiuU{1). 

Wilde,  C.J. — The  question  of  how  &r 
this  Court  will  interfere  to  set  aside  an 
award  has  often  been  before  the  Court,  and 
some  cases  have  been  discussed  as  to  whe- 
ther there  is  any  difference,  where  a  point 
of  law  has  been  determined,  between  a  lay 
and  a  legal  arbitrator.  The  general  result 
of  those  cases  is,  that  there  is  no  such  dif- 
ference ;  but  that  if  the  parties  agree  upon 
an  arbitrator,  whether  lay  or  legal,  they 
must  be  bound  by  his  decision.  It  has 
also  been  discussed  whether,  when  points 
unexpectedly  arise  during  the  reference, 
and  which  the  arbitrator  has  decided  with- 
out much  time  for  consideration,  the  Courts 
will  interfere  with  his  decision,  and  the 
Courts  have  said  they  will  not  interfere. 
Unless,  therefore,  upon  the  fiAce  of  the 
award,  we  can  distinctly  collect  what  the 
arbitrator  intended  to  decide,  and  that  we 

(1)  2  Bro.  P.C.  486. 

(2)  4  Burr.  2229. 
'8)  2Tidd"»Prao.841. 
>)  3  B.  &  Aid.  692. 
(5)  2  Ibid.  704. 
16)  6  Mau.  &  Selv.  504. 
(7)  2  Man.  &  Gr.  847  j  ■.  e.  10  Law  J.  Rep. 
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can  see  that  he  has  decided  wrongly,  the 
Court  will  not  interfere.  On  the  face  of 
this  award  we  cannot  see  that  the  arbitiatot 
has  decided  wrongly.  The  quantum  of 
land  which  has  been  found  wrongly  culti- 
vated is  not  set  forth,  and  we  cannot  there- 
fore see  on  the  &ce  of  the  award,  whether 
the  decision  is  right  or  wrong.  This  case 
is  not,  therefore,  brought  within  the  rule* 
laid  down  by  the  Court  for  its  interference. 

CoLTHAN,  J. — It  is  not  necessary  to 
express  any  opinion  whether  the  party  was 
entitled  to  have  201.  per  acre  for  the  breach 
of  the  covenant,  or  the  amount  of  the 
damage  only.  The  ease  might  require  note 
consideration  if  it  were  determined  npcm 
that  point.  Here  the  arbitrator  has  made 
an  award  good  upon  the  face  of  it,  and  this 
Court  will  not  therefore  interfere  with  it. 

MAnLE,  J. — If  this  case  had  gone  on  in 
the  usual  course,  the  law  would  have  been 
determined  by  a  Judge,  and  the  facts  by  a 
jury.  The  parties  have  thought  fit  to  with- 
draw the  cause  from  this  form  of  trial,  and 
have  thought  that  an  arbitrator  was  more 
proper  to  decide  matters  of  fiurt  than  a  jury, 
and  could  more  conveniently  dispose  of 
matters  of  law  than  a  Judge,  on  account  of 
the  expense  of  contesting  before  a  Court  an 
intricate  point  of  law.  The  Courts,  there- 
fore, treat  a  reference  as  an  agreement  by 
the  parties  to  leave  matters  both  of  law 
and  &ct  to  the  arbitrator,  and  to  consider 
his  award  final,  unless  there  is  something 
upon  the  face  of  it  which  is  inconsistent. 
I  do  not  mean  to  say  that  the  arbitrator  was 
wrong  in  assessing  the  damages  at  what  he 
considered  a  fair  amount,  and  not  at  20/. 
an  acre.  This  case  differs  from  Farrant  v. 
Olmius,  where  the  covenant  was  to  pay 
the  further  yearly  rent  of  50/.  for  every  acre 
which  should  be  ploughed  up,  and  not  in 
the  alternative,  as  here,  where  the  plaintiff 
complains  not  that  he  has  not  paid,  but  that 
he  did  not  manage  or  pay.  That  may  or 
may  not  be  imperative  on  any  arbitrator  or 
a  jury,  so  as  to  compel  them  to  assess  die 
damages  at  20/.  an  acre,  and  is  a  case  where 
an  arbitrator  may  be  forgiven  for  deciding 
in  &vour  of  what  he  may  have  thought 
really  just. 

V.  Williams,  J.  eoncurred. 

Rule  refused. 


(■.a.)  C.P.  210. 
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1846.      \    WOOLLET    AND    ANOTHER    V. 
Nov.  11.  J  SMITH. 


Bankruptcy — Proveahle  Debit. 

A.  entered  into  a  charter-party  with  the 
owner*  of  a  vessel  stated  to  be  of  the  bur- 
then of  910  tons,  by  which  U  was  provided 
that  she  should  proceed  to  lehaboe,  and  there 
take  in  afuU  cargo  of  guano  and  return  to 
Liverpool,  and  %at  A.  should  pay  for  freight 
41,  10s.  for  evhry  ton  delivered;  and  that 
he  would  provide  and  put  on  board  a  full 
cargo  at  his  own  expense;  and  the  parties 
Mutually  bound  themselves  in  the  penalty  of 
1,800/.  for  the  due  performance  of  the  con- 
tract.    A.  having  failed  to  supply  a  cargo, 
and  an  action  having  been  brought  on  the 
charter-party  for  this  breach,  before  inter- 
locutory judgment  by  default  was  signed  a 
fiat  in  bankruptcy  issued  against  him,  under 
which,  before  the  execution  of  the  writ  ofin- 
q**ry,  he  obtained  his  certificate,  subject  to 
six  months  suspension.   Upon  the  execution  of 
that  writ,  the  damages  were  assessed  on  this, 
among  other  claims,  at  l,644i.  3s,  9d.,  and 
A,  was  arrested  on  a  ca.  sa. : — Held,  upon 
Motion  for  his  discharge,  that  this  was  not 
a  proveable  debt  under  the  fiat,  and  that  he 
was  not  entitled  to  be  discharged. 

The  declaration,  which  was  delivered  on 
the  6th  of  May  184.5,  was  upon  a  charter- 
party,  made  between  the  plaintiffs  therein 
described  as  owners  of  the  ship  Robert,  of 
the  burthen  of  310  tons,  or  thereabouts ; 
by  which  it  was  agreed  that  the  said  ship 
should,  with  all  convenient  speed,  proceed 
to  Ichaboe  or   Round  Island,  or  so  near 
thereto  as  she  conid  safely  get,  and  there  re- 
ceive a  full  and  complete  cargo,  consisting 
of  gnano,  which  was  to  be  taken  to  the 
riup's  boats,  at  the  merchant's  risk  and  ex- 
pense, the  captain  to  render  all  possible  aid 
with  his  crew  in  rigging  stages,  not  exceed- 
ing what  she  could  reasonably  load  and 
carry  over  and  above  her  cabin  tackle,  ap- 
p«el,  provisions,  and  furniture ;  and  being 
so  loaded  should  therewith  proceed  to  a  safe 
port  in   the  United   Kingdom,  calling  at 
Cork  or  Falmouth  for  orders,  and  waiting 
ftere  a  return  of  post  from  Liverpool,  or 
so  near   thereto  as  she  could   safely  get, 
and    driver  the  same   agreeably  to   bills 
of  lading,  and  so  end  the  voyage,  restraint 
Maw  SsaiBs,  XVI.— C.P. 


of  princes  and  rulers,  the  dangers  of  the 
sea  and  navigation,  fire,  pirates  and  ene- 
mies during  the  said  voyage,  always  ex- 
cepted ;  fifty  running  days  to  be  allowed 
the  said  merchant,  if  the  ship  should  not 
be  sooner  despatched,  for  loading  the  said 
ship,  to  commence  from  the  period  of  the 
vessel  being  in  a  proper  loading  birth,  which 
was  to  be  calculated  within  twenty  days 
after  arrival  of  the  vessel  at  the  port  of 
loading,  to  be  discharged  as  soon  as  the 
custom  of  the  port  permitted.     And  the 
defendant  did  thereby  promise  and  agree 
to  load  the  said  vessel  with  the  said  cargo 
at  Ichaboe,  or  as  above  ;  and  also  to  receive 
the  same  at  her  port  of  delivery  as  therein 
stated ;  and  also  that  he  should  and  would 
pay  freight  as  follows: — 41.  10s.  British 
sterling  per  ton  of  20  cwt.,  delivered  at  the 
Queen's  beam ;   payment  whereof  was  to 
become  due  and  be  made  as  follows :— one- 
half  to  be  made  in  cash  on  arrival  at  the 
discharging  port,  and  the  remainder  on  the 
true  delivery  of  the  cargo  by  good  and  ap- 
proved bills  on  London  at  three  months 
date,  and  also  should  and  would  pay  de- 
murrage the  sum  of  51.  British  sterling  per 
day,  to  be  paid  day  by  day  for  each  and 
every  day  the  said  vessel  should  be  de- 
tained over  and  above  the  said  laying  days 
and  time  as  therein  stated,  but  the  vessel 
was  not  to  be  required  to  remain  on  de- 
murrage longer  than  ten  days.    The  master 
to  sign  bills  of  lading  as  tendered  without 
prejudice  to  the  charter-party.     The  char- 
terer agreed  to  send  out  materials  for  the 
stages  and  preserving  the  guano,  which  was 
to  be   taken  free ;   also  labourers,  if  pre- 
ferred to  hiring  them  on  the  spot ;  but  in 
either  case,  the  expense  was  to  be  borne  by 
the  charterer.      If  labourers  went  out  in 
the  vessel,  the  owners  to  be  allowed  Is.  per 
man  per  diem.     And  for  the  true  perform- 
ance thereof,  the  plaintiffs  did  thereby  bind 
themselves,  their  heirs  and  assigns,  the  said 
vessel,  her  freight  and  appurtenances ;  and 
the  defendant  did,  in  like  manner,  bind 
himself,  his  heirs,  and  assigns,  and  the  cargo 
to  be  taken  on  board  the  said  vessel,  each 
unto  the  other,  in  the  penal  sum  of  1,800/. 
of  good  and  lawful  money  of  Great  Britain, 
it  being  agreed  that  for  die  payment  of  all 
freight,  dead  freight,  and  demurrage,  the 
plaintiff^  would  have  an  absolute  charge 
and  lien  upon  the  said  cargo  firmly  by  theae 
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presents.  By  a  certain  memoraBdum  in 
writing,  thereunder  written,  signed  by  the 
plaintiff's  and  by  the  defendant  respectively, 
it  was  witnessed  that  the  pliuntiSs  and  the 
defendant  agreed  to  sei^  off  the  Robert 
from  Liverpool  to  Ichaboe  direct  in  ballast 
as  soon  as  ready,  and  that  should  she  arrive 
on  her  return  either  at  Cork  or  Falmouth 
on  or  before  the  30  th  day  of  April  1846, 
then  that  the  defendant,  the  charterer,  should 
pay  the  plaintiffs,  the  owners  as  aforesaid, 
the  additional  sum  of  50^.  clear,  over  and 
above  the  freight  specified  in  the  said  char- 
ter-party of  the  said  ship ;  and  that  should 
the  vessel  not  arrive  at  the  time  so  specified 
as  above,  then  that  agreement  as  to  the 
payment  of  such  additional  sum.  was  to  b* 
vM.  The  declaration,  after  stating  mutual 
promises,  then  alleged  that  the  ship  did, 
with  all  convenient  speed,  proceed  to  Icha- 
boe from  Liverpool  direct  in  ballast;  and 
although  the  said  ship  arrived  at  Ichaboe 
aforesaid  on  the  24th  day  of  November 
1844  aforesaid,  and  within  twenty  days  of 
such  arrival  as  aforesaid,  the  said  ship  lay 
in  a  proper  loading-birth,  and  the  plaintiffs 
were  ready  and  willing  to  receive  such 
cargo  as  aforesaid,  on  the  same  being  takes 
to  the  ship-boats  at  the  merchant's  risk 
and  expense,  and  the  captain  was  then  ready 
and  willing  to  render  all  possible  aid  with 
hia  crew  in  rigging  stages,  and  in  other 
necessary  respects,  and  the  plaintiffi  would 
also  then  have  received  and  loaded  such  full 
and  complete  cargo  aa  aforesaid,  on  the 
■ame  being  taken  to  the  ship-boats  at  the 
merchant's  risk  and  expense,  and  the  cap- 
tain would  then  have  rendered  all  possible 
aid  with  his  crew  in  rigging  stages,  and  in 
other  necessary  respects  according  to  the 
tenour  and  effect  of  the  said  charter-party, 
and  attendance,  and  the  defendant's  promise 
in  respect  thereof,  and  although  the  said  ship 
then  lay  in  such  proper  loading-birth  at 
Ichaboe  for  a  long  space  of  time,  to  wit, 
for  the  said  space  of  fifty  days,  in  the  said 
charter-party  mentioned,  of  which  the  ds- 
fendant  had  then  notice,  yet  the  defendant 
did  not  nor  would,  within  the  numbor  <d 
days  in  the  charter-party  mentioned,  or  at 
any  time  afterwards,  load  the  same  with 
soch  cargo  of  guano  as  aforesaid,  but  therein 
wholly  failed  and  made  de&ult.  By  rea- 
son of  which  several  premises,  the  plaintiffs 
were  unable  to  load  a  homeward  cargo  in 


and  on  board  their  said  ship,  and  had  lost  and 
been  deprived  of  the  freight  and  reward, 
and  of  great  gains,  profits,  and  emolumenti, 
which  might  and  would  have  become  dot 
and  payable  to  them  under  and  by  virtos 
of  the  said  charter-party  and  memoiandnin 
respectively  ;  and  the  plaintiffs,  daring  t 
long  space  of  time,  to  wit,  the  apace  of  six 
months  then  next,  had  wholly  lost  and  beeo 
deprived  of  the  use  of  the  said  ship.  The 
declaration  also  contained  imdebitattu  counti 
for  the  hire  of  the  vessel,  for  passage-money, 
and  upon  an  account  stated.  The  defendsot 
having  suffered  judgment  by  default,  which 
was  signed  on  the  1st  of  July  \845,  the 
jury  assessed  the  damages  on  the  26th  of 
November  1846,  at  1,6442.  3«.  9d.,  and 
final  judgment  was  signed  on  the  8th  of 
December  1845.  On  the  16th  of  May  1845, 
a  fiat  in  bankruptcy  was  issued  against  the 
defendant,  under  which  he  obtained  his 
certificate  on  the  22nd  of  August,  subject 
to  a  suspension  for  six  months,  from  the 
8th  of  July  1 846.  On  the  3rd  of  February 
1846,  the  defendant  was  taken  on  a  ca.  «■• 
in  this  action,  whereupon  a  rule  mm  for  his 
discharge  was  obtained,  against  which, — 

Channell,  Serj.  shewed  cause. — The 
claim  in  this  action  was  for  unliquidated 
damages,  the  amount  of  which  could  not  be 
ascertained  without  the  intervention  of  a 
jury,  for  the  breach  consists  in  the  omiasiMi 
to  load ;  and  although  810  tons  is  stated  to 
be  the  registered  tonnage,  yet  that  forms  a 
very  imperfect  criterion  of  the  actual  ton- 
nage. 

[Madle,  J. — ^At  all  events  that  wovld 
not  be  the  standard,  for  the  freight  is  only 
payable  on  what  is  brought.] 

The  plaintiffs  were  alao  to  provide  aome 
labour,  so  that  it  could  not  be  said  that  then 
was  any  ascertained  amount  of  damage. 
The  1,800^  clearly  did  not  form  a  debt,  bat 
was  merely  a  penalty.  The  authoritiea  on  this 
subject  are  all  collected  in  Greem  v.  Biek' 
nell  ( 1 ).  There  the  plaintiff  complained  of 
a  breach  of  contract  for  the  purchase  of  oil 
at  a  stipulated  price,  and  the  Court  held, 
that  although  the  plaintiff  would  be  enti- 
tled to  recover  the  difference  between  tbe 
agreed  price  and  the  price  of  the  day  <m 
which  the  contract  ought  to  have  been  fid- 

(1)  8  Ad.&  El.  701 ;  s.e.  7  Uw  J.  Raa.  (iul) 
Q.B.  S7I. 
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iUed,  yet  that  the  data  on  which  that  cal« 
eolation  was  to  be  founded  were  not  so 
Mttled  aa  to  preolnde  dispute  and  render 
tiw  interrention  of  a  jury  unnecessary,  and 
eoosequently  that  the  olaiin  was  not  prove- 
sUe.  Parhtr  r.  JtamafroUom  (2)  is  another 
iUostration  of  the  same  principle,  and  it  was 
reeognited  and  aeted  upon  by  Sir  J.  Cross 
ii  Ex  parte  MqfiUt  re  Tate{S),  and  also  in 
Bm  parte  Harriitm  m  re  Galet  (4).  The 
daon,  then,  being  in  its  nature  originally 
■et  pioTeable,  the  question  remains,  whe- 
ther the  cause  was  in  such  a  stage  as  ren- 
deted  it  proreable  7  Now  here,  at  the  time 
of  the  tamkruptcy,  ^  dedarstion  only  had 
been  ddivered:  interlocutory  judgment  was 
i%ned  afterwards ;  and  there  is  no  case  in 
nhidi  it  has  been  held,  that  a  judgment 
obtained  under  such  drcumstances,  after 
the  bankraptcy,  can  be  admitted  to  proof. 
Ex  pmie  Pimeker{5)  shews  that  it  is  not 
proveable. 

Bjfie$j  Serf.  (May  SS)  in  support  of  the 

mle. — The  claim  under  the  charter-party 

was  a  debt  proveable  under  the  fiat.     The 

question    depends  upon   the  construction 

which  is  to  be  giren  to  6  Geo.  4.  c.  16.  s.  47, 

which  enacts,  Uiat  "every  person  with  whom 

any  bMikmpt  shall  have  really  and  bond 

JUe  contracted  any  debt  or  demand  before 

dw  issuing  the  commission  against  him," 

shall  be  admitted  to  prove  the  same,  and 

be  a  creditor  under  sndi  commission.     The 

words  **  debt  or  demand"  import  something 

■Mve  than  the  word  "  debt."     The  proper 

test  for  ascertaining  the  construction  of  the 

words   "debt  or  demand"  is  not  to  see 

whether  the  intervention  of  a  jury  would  be 

nwwwawiy  to  estimate  the  amount  of  the 

demand,  because  a  jury  is  necessary  in  the 

ease  of  a  fnantmm  wtermit,  whioh  is,  never- 

thfleas,  provable  under  the  commission. 

Her  is  it  »  proper  test  to  see  if  it  would  be 

tiie  ssbjcct  af  set-off,  because  the  words 

"  debt  or  demand"  are  larger  than  the  words 

used  in  the  statutes  of  set-off.   Even  a  claim 

eaineeable  only  by  an  action  of  trover 

■ay  be  proved  under  the  fiat — Johnson  v. 

(a)  •&d(C.3<7;s.o.SUwJ.  Rep.K.B.l«. 
(S)  I  Uoat  Dm.  &  Da  U«x,282. 

(4)  S  Ibid.  S50. 

( 5)  1  Gtyn  tt  Jam.  385. 
<«)  Cited  IB  I  Dod;;L  I<7. 


[CREaswBLL,  J. — That  case  was  disap- 
proved of  in  Parker  v.  Norton{7).'] 

In  UUenon  v.  Vernon  {&),  BuIIer,  J. 
says,  hi  his  judgment,  "  The  rule  is  this :  if 
the  creditor  wish  to  prove  a  debt  under  a 
commission  of  bankruptcy,  it  is  necessary 
that  he  should  be  able  to  ascertain  the 
amount  of  it  without  the  intervention  of  a 
jury ;  and  if  U  be  »o  certain  that  he  earn 
twear  to  it,  he  is  entitled  to  prove  it  under 
the  commission."  Here  the  debt  was  so 
certain,  that  the  party  could  have  sworn  to 
it.  In  £«par<eZ)ay  (9),  proof  in  bankruptcy 
was  admitted  of  a  debt  due  upon  a  bond, 
whidi  was  g^ven  upon  a  loan  of  sto<^  to 
secure  a  re-^ransfer  and  the  dividends  in  the 
mean  time,  and  in  Ex  parte  CampbeU  (10), 
under  a  covenant  by  the  bankrupt  to  trans- 
fer stock.  This  is  a  case  in  which  an  action 
of  debt  might  have  been  brought  for  the 
penal  sum  of  1,800^.  If  the  instrument 
had  been  under  seal  there  could  be  no 
doubt,  and  it  is  difficult  to  see  why  there 
should  be  any  difierence  where  the  instru- 
ment is  not  under  seal.  Secondly,  this  is 
the  case  of  a  suspended  certificate,  and  as 
judgment  was  obtained  before  the  allowance 
ot  the  certificate,  the  debt  upon  that  judg- 
ment was  proveable  under  the  commission 
under  5  &  6  Vict.  c.  128.  s.  89. 

[Maole,  J. — It  was  interlocutory  judg- 
ment only  which  was  signed  before  the  cer- 
tificate waa  granted.  The  damages  were 
not  assessed  until  afterwards.] 

Car.  ado.  wait. 

CoiTMAK,  J. — In  this  case  the  defendant, 
who  had  been  arrested  on  a  ea.  sa.,  obtained 
a  rule  to  shew  cause  why  he  should  not  be 
discharged  out  of  custody  on  the  ground 
that  he  had  become  bankrupt  and  obtained 
his  certificate,  and  that  the  plaintiffii'  de- 
mand was  proveable  under  the  fiat.  It 
appeared  by  the  aflSdavits  that  on  the  18th 
of  July  1844,  a  charter-party  was  entered 
into  between  the  plaintiffs  and  defendant, 
whereby  it  was  agrieed  that  the  ship  Robert, 
of  the  burthen  of  310  tons,  or  thereabouU, 
should  proceed  forthwith  to  Ichaboe,  or 
Round  Island,  and  there  take  in  from 
the  defendant  a  full  cargo  of  guano,   or 

(7)  «  T*im  Rep.  6M. 

(8)  3  Ibid.  .'>39. 

(9)  7  Ves.  306. 

(10)  16  Ibid.  244. 
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other  merchandise,  and,  b«ng  therewith 
bden,  should  return  to  Liverpool,  and  dis- 
cbaige  her  cargo,  for  which  the  defendant 
agreed  to  pay  freight  at  the  rate  of  41,  10«. 
for  every  ton  of  20cwt.  delivered ;  and  the 
defendant  agreed  to  provide  a  fdll  cargo, 
and  put  it  on  board  at  his  own  expense ; 
and  die  parties  mutually  bound  themselves 
in  the  penalty  of  l,800i.  for  the  due  per- 
formance of  the  contract.  The  ship  sailed 
tolchaboe,  and  remained  there  the  stipulated 
time,  but  the  defendant  did  not  provide  any 
cargo.  An  action  was  commenced  by  the 
plaintiffs  against  the  defendant,  before  the 
issuing  of  the  fist  hereafter  mentioned,  in 
which  the  plaintifis  declared  in  the  first 
count  specially  on  the  charter-party,  and 
claimed  damages  for  the  breach  of  the  eon- 
tract  by  the  defendant,  in  not  providing  a 
cargo.  A  count  was  added  for  the  hire  and 
use  of  the  vessel.  Interlocutory  judgment 
was  signed  for  want  of  a  plea,  and  on  the 
16th  of  November  1845,  a  writ  of  inquiry 
was  executed,  and  the  damages  assessed  at 
1,6441.  Final  judgment  was  signed  on  the 
8th  of  Deeember.  On  the  16th  of  May 
1845,  a  fiat  issued,  under  which  the  defen- 
dant was  declared  a  bankrupt,  and  on  the 
23nd  of  August  his  certificate  of  conformity 
was  allowed,  subject  to  a  suspension  thereof 
for  six  months  from  the  8th  of  July  then 
last.  On  the  3rd  of  February  1846,  on  a 
ea.  M.  issued  by  the  plaintifis,  the  defendant 
was  arrested.  The  question  was  argued  in 
last  Trinity  term,  when  several  points  were 
argued  in  support  of  the  rule.  First,  that 
the  cissm  in  the  action  was  a  debt,  the 
amount  of  which  was  capable  of  being 
ascertained  without  the  aid  of  a  jury ;  that 
when  the  ship  returned,  without  any  oa^o 
put  on  board  by  the  defendant,  an  action  of 
debt  might  have  been  maintained  against 
him  for  the  penalty;  and,  at  all  events, 
that  the  debt  was  proveable.  Judgment 
having  been  obtained  before  the  allowance 
of  the  certificate,  which  could  not  be  con- 
sidered as  allowed  until  the  period  for 
which  it  was  suspended  had  expired,  for 
which  5  &  6  Vict.  c.  122.  s.  99.  was  refer- 
red to,  the  case  stood  over  for  consider- 
ation, and  my  Brothers  Maule  and  Creas- 
well  and  I,  before  whom  it  was  argued,  are 
of  opinion  that  the  role  must  be  discharged. 
And  first,  as  to  the  argument  founded  on 
the  clause  in  the  charter-party,  whraeby 


each  was  bound  for  the  dve  perfosmraesef 
it  in  the  penal  sum  of  1,800/.,  it  is  dw 
that  the  plaintiff  could  not  on  that  accoBOt 
have  proved  either  the  sum  of  l,WM.  or 
any  other  sum,  as  a  debt  due  to  him,  the 
penalty  not  being  introduced  as  a  meame 
of  damages  or  liquidated  sum,  to  be  paid  in 
the  event  of  a  breach  of  the  charter-party — 
see  passage  in  8  H'iU.  2?0,  in  the  case  <d 
G»ddard  v.  Vanderkti^dmi.     Nor  can  At 
defendant  derive  any  benefit  from  the  aiga- 
ment  founded  on  the  saspeaaion  of  ^ 
certificate,  until  after  final  judgment  wss 
signed ;  for  either  the  sum  reooveted  wasa 
debt  which  existed  brfore  the  actioa  was 
oemmeneed  and  before  the  bankruptcy, « 
it  was  a  sum  awarded  for  damages  whidi 
were  before  unliquidated,  in  whidi  case  the 
assessment  not  having  been   made  wstil 
long  after  the  fiat  issued,  the  amoant  of 
damages  cannot  be  proved.    The  real  qosa- 
tion,  therefore,  is,  whether  the  sum  xeeovend 
in  the  action  can  be  considered  as  a  debt 
exiating  before  the  commoiceaaent  of  te 
action.     The  cases  of  Johmiom  v.  .^iUir 
snd  Parktr  v.  Nortom,  which  were  dtad  ia 
support  of  the  rule,  were  Tery  diflinent  fiom 
the  present.     The  first  was  an  aetioii  fer 
money  had  and  received,  and  Lord  Mans- 
field decided  that  the  claim  might  Inrw  hen 
Ced,  because  the  defendant  nnglit  have 
sued  for  money  had  and  received 
before  his  bankruptcy.     Pmrker  v.  Nortm 
was  an  aetion  of  trover,  uid  the  Conrt  held 
that  it  was  not  barred  by  the  bankropley 
and  certificate  of  the  defendant,  althwigh 
the  conversion  was  brfore  the  hanhwiptey, 
and  the  plaintiff  nagfat,  had  be  ao  tHeittA, 
have  waived  the  tort,  and  proved  bis  daaai 
under  the  commission  as  a  debt;  nnddM 
effect  of  the  dictum  of  Buller,  J.,  in  Jetassa 
V.  iSpilUr,  that  a  party  nay  prove  a  de- 
mand in  trover,  where  the  amonnt  eaoi  be 
Hqnidated,  was  explained  to  mean  sot  that 
the  party  rontt  prove,  bat  tbat  wfaera  be 
haa  a  right  to  sue  in  trover,  or  waaving  tbe 
tort,  to  one  in  assumpsit  for  •  iiq«idatad 
demand,  he  may  prove  it.     The  buna  sdat- 
ing  to  contracts  to  repboe  wtotk  nppnni  to 
rest  on  die  same  prindi^e  aa  Jokmaam  t. 
Sfitttr,  viz.,  that  where  the  day  for  n- 
placing  it  has  passed  bdbre  the  baaknftay, 
so  much  of  the  money  produced  by  <ba 
original  sale  as  would  be  necessary  to  re- 
place it  on  the  day  i^pointed,  nuty  be.ooB* 
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•Mend  m  money  had  and  reewved  to  the 
BW  of  the  pattj  lending  the  stodc,  and  it, 
thareibre,  a  debt,  ascertained  at  the  time  of 
the  bankruptcy.  On  the  other  hand,  when 
a  contract  has  been  broken,  and  the  demand 
thereupon  ariaing  b  net  a  debt,  but  damages, 
the  amount  of  which  may  depend  on  various 
ofcanatances,  and  which  it  is  neeessaiy 
that  a  jnry  diould  estimate,  unless  they  axe 
ascertained  before  the  issuing  of  a  fiat,  they 
cannot  be  proved.  This  point  was  very  fully 
discussed  and  considered  in  the  recent  case 
of  Greem  v.  BiekneU.  This  was  a  contract 
by  the  jdaintifp  to  sell  to  the  defendant  all 
the  oil  that  should  arrive  by  a  certain  vessel 
at  a  certain  price,  and  by  the  defendant 
to  accept  and  pay  for  it.  The  ship  arrived 
and  the  oil  was  tendered  before  the  defen- 
dant became  bankrupt,  but  he  did  not  ac- 
cept or  pay  for  it ;  and  the  Court  hdd  that 
the  demand  of  the  plaintiff,  in  respect  of 
that  breach  of  contract,  was  not  proveable 
nnder  the  fiat,  although  that  demand  was 
to  he  ascertained  by  the  application  of 
a  wcH-established  principle.  So  here,  the 
vessel  went  to  Ichaboe,  in  pursuance  of  the 
•hartw-party,  and  the  defendant  fiiiled  to 
provide  a  cargo,  according  to  his  contract. 
That  fi^tue  was  befmre  bis  bankruptcy,  and 
he,  thereupon,  became  liaUe  to  pay  audi 
damages  as  resulted  to  the  plaintiA  from 
that  hreaoh ;  but  the  amount  was  unliqui- 
dated, li,  indeed,  the  contract  had  been 
to  ^tcy  a  certain  gross  sum  for  the  voyage, 
or  a  sum  regulated  by  the  tonnage  of  the 
vessel,  as  soon  as  the  voyage  was  completed, 
that  aum  would  have  been  a  debt.  Such, 
however,  was  not  the  bargain ;  the  defen- 
dant conbraotcd  to  pay  a  certain  sum  for 
each  ton  of  goano  delivered ;  and  to  enable 
the  plaintiffs  to  earn  freight  for  as  many 
tons  as  the  ship  could  carry,  the  demand  in 
lespeet  of  freight  for  any  cargo  actually 
broo^t  home,  wooM  be  a  debt;  but  the 
demMid  in  respect  of  the  defendant's  breach 
of  his  contract,  to  enable  the  plaintifis  to 
cam  frdght,  is  for  dantagea  only,  and  any 
SOB  sotnally  earned  by  the  plaintiffs  by 
brii^ing  home  caigo  for  other  persons,  or 
empbyingthe  ship  in  any  other  way,  would 
have  to  he  taken  into  account  in  estimating 
those  damages.  It  appears  to  us,  theref(»e, 
Aat  this  was,  property  speaking,  a  demand 
for  nnliqaidated  damages,  which  could  not 
be  laoved  under  the  fiat,  and,  conaequentty, 


that  the  defendant  is  not  protected  by  his 
certificate,  nor  entitled  to  be  dischaiged  out 
of  custody. 

RuU  discharged. 


1846.   \  BAMBBIDGE  V.   DE  LA  CROUPE 
Nov.  25.  J        AND  FBAN(0I8. 

Partner— Power  to  bind  Co-partntr — 
Entering  Appearance —  Practice — Setting 
aside  Judgment. 

One  partner  eannot  authorize  an  attorneg 
to  enter  an  appeoramee  and  submit  to  judg- 
ment for  a  co-partner. 

The  co-partner  having  been  take*  in  exe- 
cution upon  the  judgment,  and  never  having 
been  served  with  a  summons,  or  been  cogni- 
ttant  of  the  aetion,  the  Court  set  aside  the 
appearance  and  other  proceedings,  with 
costs. 

In  this  case,  the  two  defendants  had  been 
in  partnership  together,  but  had  ceased  to 
be  partners  in  1844.  The  plaintiff  claimed 
for  a  debt  said  to  have  been  contracted 
daring  the  partnership.  After  the  dissolu- 
tion of  that  partnership,  De  la  Cronee,  one 
of  the  defendants,  had  entered  into  partner- 
ship with  the  plaintiff,  and  continued  as  the 
partner  from  1844  to  1846.  Upon  the  16th 
of  April  1846,  the  plaintiff  sued  out  a  writ 
of  summons  against  the  defendants,  but 
served  De  la  Crouee  only  with  the  writ. 
De  la  Crou6e  upon  being  served,  gave  a 
warrant  of  attorney  to  confess  judgment, 
on  behalf  of  himself  and  his  former  co- 
partner :  the  plaintiff  giving  time  to  pay  the 
debt.  The  other  defendant,  Francois,  knew 
nothing  of  this  transaction,  and  the  first 
notice  he  had  of  the  action  was  his  being 
taken  in  execution  upon  the  judgment; 
upon  being  arrested,  he  obtained  a  summons, 
and  the  parties  appeared  before  Brie,  J.,  at 
chambers,  who  made  an  order,  "that  the 
appearance  entered  for  the  defendant  Fran- 
cois and  all  subsequent  proceedings  should 
be  set  aside  for  irregularity,  with  costs,  and 
that  the  defendant  should  be  dischaiged 
out  of  custody  as  to  the  action,  if  within 
four  days,  the  sum  of  572.  were  paid  into 
court  by  the  defendant  Francois,  and  that 
the  said  sum  should  b«  paid  to  the  plaintiff, 
in  case  the  Court  should  make  a  rule  abse- 
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lute  for  wtting  aside  the  order,  aa  to  the 
discharge  of  the  defendant  Franfois,  and 
the  defendant  should  not  be  rendered  to 
gaol  within  four  days  after  such  decision  ; 
and  if  no  rule  were  granted,  or  the  rule  were 
discharged,  or  the  defendant  were  rendered 
as  above,  the  said  sum  to  be  paid  out  to  the 
defendant. 

Ball  having  obtained  a  rule  nui  to  set 
aside  the  above  order, — 

Wise  now  shewed  cause. — Even  in  the 
absence  of  collusion,  and  during  the  part- 
nership, a  partner  cannot  appear  for  his  co- 
partner, and  confess  judgment  for  him. 

[Wilds,  C.J.  —  Upon  this  point  the 
Court  entertain  so  strong  an  opinion,  that 
they  would  wish  to  hear  the  other  side.] 

AUen,  Serj.  and  BaU,  in  support  of  the 
rule. — In  this  case,  an  appearance  has  been 
entered  for  the  defendant  Fran9ois,  by  an 
attorney ;  it  is,  therefore,  regular,  upon  the 
face  of  it,  and  the  Court  will  not  interfere 
upon  motion,  and  inquire  whether  or  not 
the  attorney  was  duly  retained,  but  will 
leave  the  defendant  to  his  remedy  against 
the  attorney. 

Wilde,  C.J. — Where  justice  can  be  done 
by  limiting  the  inquiry  to  the  question, 
whether  an  attorney  or  a  defendant  shall 
pay  a  sum  of  money,  the  Court  mi^t  not 
set  aside  the  judgment ;  but  here  the  defen* 
dant  is  in  prison. 

Maule,  J.  —  The  Court  have  always 
limited  their  holding  the  judgment  good  to 
the  case  where  an  attorney  is  solvent,  so 
that  a  defendant  may  not  be  prejudiced ;  but 
where  a  man's  liberty  is  taken  away,  justice 
would  not  be  done  if  the  Court  were  not 
to  set  aside  the  proceedings.  Upon  the 
other  point,  it  has  been  decided  in  this 
Court,  that  one  partner  caimot  bind  another 
by  submission  to  arbitration  (1). 

Rule  ditcharged,  trith  costs. 


.} 


DAVIS  V.  BARKER. 


1846 

Nov.  24 

Promissory  Note — Judgment  btf  Default 
— Variance  in  the  Maker's  Name. 

After  judgment  by  default  against  the 
maker  of  a  promissory  note,  and  reference 

(1)  S«a  Stead  v.  Sulk,  8  Bing.  101 ;  s.  e.  8  Uw 
J.  Rep.  C.F.  178. 


to  th»  MtuUr  to  eomfute  primeipai  ani 
interest  upon  it,  it  is  not  neoessmry  to  fr»> 
duee  the  note  before  the  Matter.  Where  it 
was  produced,  it  appeared  to  be  signed  B.  B, 
whereas  the  maker's  name  was  E.  T.  B  .*— 
Held,  that  the  variance  was  iwunateriat. 

This  was  an  action  by  the  payee  against 
the  maker  ofa  promissory  note.  The  defen- 
dant suffered  judgment  by  de&ult,  and  it 
was  referred  to  the  Master  to  compute  the 
sum  due  for  principal  and  interest.  The 
plaintiff  thereupon  produced  the  note  before 
the  Master;  bnt  the  note  appearing  on  the 
face  of  it  to  be  made  by  E.  Barker,  whereas 
die  defendant's  name  was  Edward  ThonpsoB 
Barker,  the  Master  refused  to  compote. 

Oray  now  moved  for  a  rale,  calling  npon 
the  Master  to  review  his  taxation.  It  was 
not  necessary  to  produce  the  note  before  the 
Master  at  all — Lane  v.  MuiUns  (I);  and 
even  if  it  were  necessary,  the  vaatianee  was 
immaterial. 

Wilde,  C.J.— It  does  not  appear  to  mn 
that  the  variance  was  of  the  sli^tcat  im- 
portance, nor  that  it  was  necessary  to  pro- 
duce the  note,  though  certainly  it  ia  mora 
convenient  to  do  so.  Very  likely  there 
will  be  no  necessity  for  the  r^  (2);  bat  if 
there  should,— 

Rule  granted. 


46.     \ 
.  26.  / 


doe  dem.  burton  v.  roe. 


1846, 
Nov 


Ejectment. — Judgment  against  the  casual 
Ejector — Notice. 

The  Court  will  not  grant  a  rule  nisi  fst 
judgment  against  the  casual  factor  ss  « 
country  cause,  where  the  notiee  reqwirad  tk* 
defendant  to  appear  on  "  the  firs*  day  af  tka 
term,"  insUad  of  in  "the  term." 

Ejectment.  This  was  a  eonntry  cause, 
and  the  notice  at  the  foot  of  die  dedvatiaa 
required  the  tenant  to  appear  on  "tbe  6nA 
day  of  Miehaclnias  term,"  initead  af  m 
"  Miehadmas  term"  generally. 

C.  Clark  having  af^lied  for  jndgnacnt 

(1)  2  Q.6.  Rep.  284 ;  t.c.  11  Uw  J.  lUo.  (■.■..) 
Q.B.  81. 

(S)  The  Master  acted  upon  this  intimatloo  of 
the  Court. 
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t|iin8t  die  casual  ejector,  or  fer  a  rule  niri 
tothatefieet, — 

Per  C«fMm.— The  tenant  may  have  been 
muled. 

Rule  refuted. 


5.     1 


THOBNE  «.  JACKSON. 


1846. 
Not, 

Requests,  Court  of—Si^gestion — Costs — 
Aj^daeit. 

Upon  a  motion  to  enter  a  suggestion  under 
the  Middlesex  Court  of  RequesU  Jet,  the 
i^jUkwU  of  the  drfendant  described  hin  m 
•/  No.  51.  Bedford  Row,  Holbom,  i»  the 
eomttg  of  MideUesex,  and  stated  that  at  the 
eeomtneememt  of  the  suit,  he  was,  and  ever 
sinee  hath  been,  and  still  is  inhabiting  and 
nsident  in  Bedford  Row  aforesaid,  and 
that  for  and  during  all  that  time  he  was,  and 
still  is  liable  to  be  summoned  to  the  Court  ef 
Requests  held  at  Kingsgate  Street,  Holbom, 
foresaid: — Held,  that  it  was  eonsietetU 
with  this  affidaoit,  that  at  the  time  of  the 
tommeneement  of  the  action  the  plaint^ 
was  resident  in  a  part  of  Bedford  Row 
which  was  not  in  Middlesex,  and  Mat  the 
Comrt  would  not  take  judicial  notice  that  the 
whole  of  Bedford  Row  was  in  Middlesex; 
and,  also,  that  the  Court  would  not  take 
eogniaanee  that  the  Court  of  Requests  for 
Middlesex  was  held  in  Kingsgate  Street, 
omd  that  the  affidavit  was  therefore  insuf- 
fkient. 

This  was  an  action  for  goods  sold  and 
detiveied,  in  which  the  plaintiff  upon  the 
trial,  before  the  Judge  of  the  sheriff's  court 
in  London,  on  a  writ  of  trial,  obtained  a 
vodiet  SaxM.  \s.  Thereupon  a  rule  had 
been  obtained  to  deprive  the  plaintiff  of 
costs,  upon  the  following afiSdavit : — "John 
Jackson,  of  No.  51,  Bedford  Row,  Uol- 
bon,  in  the  coon^  of  Middlesex,  tailor, 
tbe  above-named  deiiNidant,  nwketh  oath 
and  Mith  that  the  above-named  plaintiffs 
did,  on  tbe  trial  of  this  cause,  obtain  a  ver- 
^ct  for  the  sum  of  one  pound  and  one  shil- 
ling and  no  more;  and  this  deponent  tai- 
tber  laith  that  this  deponent  before  and  at 
the  commencement  of  this  suit  was,  and 
ever  since  hath  been,  and  still  is,  inhabiting 
•nd  resident  in  Bedford  Row  aforesaid;  and 


dtat  this  deponent  for  and  during  all  that 
time  was,  and  still  is,  liable  to  be  summoned 
to  tbe  Court  of  Requests  held  at  Kingsgate 
Street,  Holbom,  aforesaid,  and  that  the 
cause  of  the  above  action,  and  every  part 
thereof,  arose  within  the  jurisdiction  of  the 
said  Court ;  and  this  deponent  further  saith 
that  the  declaration  in  this  cause  contained 
only  two  counts:  the  first  count  was  for 
goods  sold  and  delivered,  and  the  second 
was  a  count  upon  an  account  stated,  to 
which  the  defendant  pleaded  never  indebted 
and  payment,  and  that  the  plaintiff's  par- 
ticuliurs  were  in  the  following  form : — This 
action  is  brought  to  recover  the  sum  of 
four  pounds  eleven  shillings  and  sixpence 
due  from  the  defendant  to  the  plaintiff,  the 
particulars  of  which  have  been  already 
delivered  to  the  defendant,  dated  this  26th 
day  of  March  1846." 

B.  C.  Robinson  shewed  cause. — The 
affidavit  on  which  this  motion  has  been 
founded  is  insufficient  to  support  it,  inas- 
much as  it  does  not  shew  that  the  defendant 
was  resident  at  the  time  of  the  commence- 
ment of  the  action  within  the  jurisdiction 
given  by  the  Middlesex  Court  of  Requests 
Act,  23  Geo.  2.  c.  SS.  He  certainly  states 
that  he  was  resident  in  Bedford  Row  afore- 
said, but  he  does  not  allege  that  he  was 
resident  in  the  same  house  as  that  which  he 
now  inhabits,  viz.,  No.  51.  It  may  be 
that  Bedford  Row  is  partly  in  the  county 
of  Middlesex  and  partly  in  London,  and 
as  against  the  defendant  it  must  be  assumed 
be  was  resident  in  the  London  portion  of  it. 
The  affidavit  is  also  defective  in  shewing 
that  the  defendant  was  liable  to  be  sum- 
moned to  the  Court  of  Requests  for  Mid- 
dlesex. It  merely  alleges  that  he  is  liable 
to  be  summoned  to  the  Court  of  Requests 
held  in  Kingsgate  Street.  That  may  pos- 
sibly be  a  court  held  under  some  other  act, 
which  would  not  subject  the  plaintiff  to  the 
loss  of  his  costs.  The  Court  cannot  take 
judicial  notice  that  the  Middlesex  Court  of 
Requests  is  held  in  that  place,  or,  at  all 
events,  that  no  other  court  is  held  there. 

Chamock,  in  support  of  the  rule. — The 
affidavit  states  that  the  defendant  is  residing 
at  51,  Bedford  Row,  Holbom,  in  the  county 
of  Middlesex,  and  then  proceeds  to  state 
that  the  defendant  was  rondent  at  Bedford 
Row  afcwesaid,  that  is,  at  Bedford  Row  in 
the  county  of  Middleaex.     It  is  a  positive 
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and  direct  avennent  that  the  whole  of  Bed- 
fold  Row  is  situate  in  the  county  of  Mid- 
dlesex. 

[Madle,  J. — I  really  do  notknow  whether 
the  county  is  to  have  reference  to  Bed- 
ford Row  alone,  or  to  Holbom.  If  it  refers 
to  Holbom,  it  is  notoriously  untrue  that 
the  whole  of  Holbom  is  in  Middlesex.  As 
tax  as  Holbora  is  concerned,  clearly  it  refers 
only  to  that  part  in  which  Bedford  Row  is 
situate,  and  it  would  seem  to  that  particular 
part  which  is  mentioned  as  the  defendant's 
address.] 

At  all  events,  sufficient  is  stated  to  call 
on  the  plaintiff  for  an  answer,  and  none  is 
given.  With  respect  to  the  second  objec- 
tion, the  Middlesex  Court  of  Requests  Act 
enables  a  party  to  make  this  application ; 
and  courts  of  ihia  description  cannot  exist 
without  an  act  of  parliament  Then  the 
Court  will  take  judicial  notice  that  there  is 
no  other  court  which  could  be  so  held. 
But  the  objection  fails  on  another  ground ; 
if  the  first  objection  be  not  valid,  dien  the 
affidavit  shews  that  the  defendant  was 
within  the  jurisdiction  of  the  Middlesex 
Court  of  Requests,  and  that  suffices  for  the 
support  of  this  rule. 

Wilde,  C.J.— It  seems  to  me  that  the 
party  has  here  foiled  to  bring  himself  within 
the  operation  of  the  act  of  parliament.  In 
making  an  application  of  this  nature,  it  is 
right  that  the  party  should  use  reasonable 
certainty  in  shewing  that  he  comes  within 
the  operation  of  the  act ;  but  it  is  consistent 
with  this  affidavit,  that  he  formerly  lived  in 
any  part  of  Bedford  Row.  Then,  although 
ihere  is  a  statement  that  No.  51  is  in  the 
county  of  Middlesex,  yet  there  is  none  that 
the  whole  of  it  is.  Upon  this  ground,  there- 
fore, the  affidavit  is  insufficient.  I  also 
think  he  fails  to  bring  himself  within  the 
jurisdiction  of  the  Middlesex  Court  of 
Requests  under  the  second  objection.  He 
says  he  was  liable  to  be  summoned  to  the 
Court  of  Requests  held  in  Kingsgate  Street, 
Holbom;  but  we  cannot  take  judicial  notice 
that  the  court  under  the  Middlesex  Act  is 
held  diere. 

CoLTMAN,  J. — The  King  v.  Bwridffe(l) 

shews  that  no  indictment  for  perjury  could 

be  sustained  on  such  an  averment  as  this. 

The  Court  there  refused  to  take  judicial 

(1)  8  P.  Wail.  497. 


cognizance  that  die  whole  of  a  partirabr 
township  was  in  the  connty  of  Somerset. 
Maulb,  J.  and  Williams,  J.  concuired. 
Rule  discharged. 


APPEAL  from  the  Courti  of  Amwioii,  wtitr 
6  rut.  e.  18. 

1846.      \  HATDBN  V.  THE  OVER8EXXS  or 
Nov.  12.  J  TIVERTON. 

Parliament — County  Vote — Rent-charge 
—Statute  2  4-3  fVill.  4.  e.  45. «.  26. 

A  rent-charge  which  had  originaUff  beui 
created  in  1838,  payable  on  the  VHh  of 
September  and  24th  ^ March,  and  had  been 
paid  up  to  the  29th  of  Septewtber  1845,  wm 
conveyed  by  the  owner,  in  January  1846,  I* 
A,  in  truit  for  B.  and  other*.  The  fint 
payment  tea*  made  to  A.  in  the  month  of 
May  following : — Held,  that  mnder  theit 
eircnmstaneet,  B.  was  not  etUitled  to  be 
registered  in  the  list  of  voter*  in  reipeet  sf 
U,  not  having  had  tin  momHuf  pottewwa 
within  the  meaning  of  the  statute  S  ^  S  WHL 
4.  c.  45.  «.  26. 

At  the  court  held  before  the  revising 
barrister  Ibr  East  Somerset,  Thomas  Seicl 
objected  to  the  name  of  Richard  AinswofA 
being  retained  in  the  list  of  voters  for  die 
parish  of  Tiverton.  The  revising  barrisler 
stated  the  following  case  for  die  opinion  of 
the  Court. 

CASE. 

Richard   Ainsworth    had    cUimed   aad 
had  been  placed  upon  the  list  of  dsiiD- 
ants  in   the  following  form  : — Ainswotdi, 
Richard,  Reddiffe  Parade,  Bristol.    Unffi- 
vided  share  of  a  freehold  rent-diaige.'-^ 
Charles  Wilkins,  Tiverton.     Clodi  Mills, 
Tiverton. — It  appears  that  e^t  years  ago 
the  above-named  C.  Wilkins,  in  conadeim- 
don  of  2,400/.,  had  effectually  granted  to 
William  Naish,  his  heirs  and  assigns,  a  nsnt- 
charge  of  lOOi.  a  year,  payable  quarterly, 
for  ever,  issuing  out  of  the  cloth  millB  at 
Tiverton,  then  the  property  of  the  grsator, 
and  then  and  now  in  his  posaession,  and  of 
sufficient    value.     Such   rent-charge    ^sma 
regularly  paid  to  W.  Nalsh  firom  the  time  it 
was  granted  to  him  till  the  29tli  of  Septeaa- 
ber  1845.     On  the  19th  of  January  laat, 
W.  Naish,  in  considendon  of  S,SSOf .,  <laly 
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conveyed  the  wholfe  of  Iris  interest  in  this 
mit-dia>ge  to  William  Tothill,  Joseph  Fry, 
and  Sannid  Pim  Jackson,  and  their  heirs 
and  aaaigns;   and  upon  the  same  day  an 
indenture  was  executed  between  the  last- 
mentioned  three  parsons  and  forty-seven 
other  persons,  of  whom  R.  Ains worth  was 
one,  whereby  it  appeared   that  W.  Tot- 
hill, J.  Fry,  and  S.  P.  Jackson  held  the 
lenfr'dutfge  in  trust  for   themselves,    R. 
Anuworth,  and  the  forty-six  other  persons, 
parties  to  the  last- mentioned  indenture,  and 
tfieir  respective  heirs  and  assigns,  as  tenants 
in  common.     The  consideration    for    the 
fsnt-iAaige,  and  the  costs  of  conveyance, 
were  paid  in  equal  proportions  by  each  of 
Aase  lUty  pnicJiasers,  parties  to  the  kst- 
■eattoned  indenture.     Oa  the  9di  of  April 
kst^  sne  of  the   trustees  applied  to  Mr. 
Wflkiatf  for  the  rent  due  on  the  25th  of 
Msfck,  and  was  then  informed  that  the 
property,  out  of  which  the  Mnt-eharge  b 
pnyable,  bad  become  the  property  of  the 
Ndtioaal    Provincial   Bank    of    England, 
tihat  Mr.  Wilkins  was   then  only  tenant 
Cbettof,  and  afwwted  the  authority  of  the 
Bank  to  pay  the  rent-charge  to  the  tmstees, 
instead  of  to  Mr.  Naish.     On  the  29th  of 
hftQ  Inst,  Mr.  Wilkins  paid  to  the  trustees 
dm  sum  of  482.  10*.  lOd.,  being  the  htif' 
year'-»  rent  due  in  the  Manh  preceding, 
loss   &e   income-tax   thereon.     The  said 
tam  of  482.  10*.  lOd.  the  trustees  imme- 
diatsly  divided  equally  among  themselves, 
R.  Ainswortb,  and  the  forty-six  oti^r  per- 
sons entitled  thereto.     Mr.   Wilkins  still 
•oatiniMs  to  occupy  theee  mMls,  as  tenant, 
tmtt  he  occupied  other  cloth-mills  adjoining, 
ibe  wh^e  of  which  mills  are  commonly 
ettted  Tiverton  Cloth  Mills ;  but  by  persons 
in  the  4lst«ry,  and  by  some  p«w>ns  in  the 
villA^^e,  the  miHs  are  distingnisiied  as  the 
Vpper  and  A»  Lower  Mills ;  and  it  is  updn 
tfcat  part  of  the  property  so  diakingniahed  as 
dM-laosrer  Milfa  the  rent  in   qneation  is 
rfcntgtd. 

The  objector  contended,  firtt,  that  the 
jednetio*  Of  the  inoome-tax,  which  Uw 
I'had  n  righfe.to  vatkt,  anid  had  made, 
I  Che  TSatr  reduced  the  freehold  of  each 
peseoa-hctew-riie  requisite  Vidne.  i  decided 
that  eacb  person,  notwidittanding  such 
dednetioiH  ^^  •  Aeehold  of  40*.  a  year. 

M  -WMS  nekt  slijected  that    the   name 
of    the    actual    owner  ^    the    propeity 
Naw  Saaic*,  XVI^^.P. 


riionld  have  appeared,  and  not  the  name 
of  C.  Wilkins,  who  had  sold  the  pro- 
perty five  years  before.  I  decided  that, 
inasmuch  as  the  fourth  column  in  the  list 
was  for  the  sole  purpose  of  identifying  the 
property,  the  name  of  C.  Wilkins,  who  was 
in  the  neighbourhood  the  reputed  owner, 
was  sufficient,  but  that,  if  not,  I  had  the 
power,  under  the  statute,  to  correct  the 
mistake,  if  it  was  one,  and  insert  the  names 
of  Henry  Sharp  and  others,  the  persons  to 
whom  the  property  had  been  conveyed  in 
trust  for  the  National  Provincial  Bank  of 
England. 

The  next  objection  was,  that  the  situa- 
tion of  ^  property  was  not  correctly  stated ; 
that,  instead  of  Cloth  Mills,  it  should  have 
been  Lower  Cloth  Mills.  I  decided  that 
the  description  of  the  property  was  suffi- 
cient; but  that,  if  not,  I  had  the  power, 
under  the  act,  to  describe  it  more  clearly  and 
accurately,  by  inserting  the  word  "  lower." 

It  was  lasdy  objected,  that  R.  Ainsworth 
wiss  not  in  the  actual  possession  of  his  free- 
hold, or  in  the  receipt  of  the  rents  and  pro- 
fits thereof,  for  his  own  use,  for  six  calendar 
mouths  next  previous  to  the  last  day  of 
July  in  the  present  year.  I  decided  that  he 
was ;  and  I  have  consequently  retained  the 
name  of  R.  Ainsworth  upon  the  list. 

Cockbum,  for  the  appellant. — ^The  objec- 
tion whieh  it  is  now  proposed  to  insist  upon 
is  the  last, — viz.,  that  the  claimant  had  not 
been  in  possession  of  the  rent-cbaige  six 
months  before  the  last  day  of  July,  within 
2  &  3  Will.  4.  c.  45.  s.  26.  The  words  of 
that  section  are,  that  "  no  person  shall  be 
registered  in  any  year  in  respect  of  his  estate 
or  interest  in  any  lands  or  tenements  as 
a  freeholder,  copyholder,  customary  tenant, 
or  tenant  in  ancient  demesne,  unless  he 
riiall  have  been  in  the  acOul  possession 
tkereof,  or  in  the  reoei^of  the  rents  and  pro- 
fito  tiKreof,  for  his  own  use,  for  six  cidendar 
months,  at  least,  next  previous  to  the  last 
day  of  July  in  such  year."  Upon  this  sec- 
tion, with  respect  to  the  property  which  is 
tiie  sobject-matter  of  the  present  claim,  the 
ease  of  Murray  v.  Tktmiley  (1)  was  de- 
cided. There  it  was  held,  after  consideration 
by  the  Court,  that  a  rent-charge  which  had 
been  granted  by  deed  in  January  1845,  the 
fint  payment  oS  which  was  to  be  made  in 

(1)  1<  Law  J»  »0p.  {a.*i)  C.P.  15<. 
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January  1846,  did  not  entitle  the  voter  to 
be  registered  in  1845.  The  ground  of  that 
decision  was,  that  until  the  rent-charge  had 
been  paid,  or,  at  all  events,  some  portion  of 
it  become  due  to  the  party,  be  had  no  actual 
possession  within  the  meaning  of  this  sec- 
tion. That  case  is  quite  undistinguishable 
from  the  present,  for  here  the  claimant  had 
no  right  to  receive  anything  until  within 
six  months  before  the  Slst  of  July  ;  and 
whether  the  claim  arises  upon  a  conveyance 
to  the  party,  or  an  original  grant  to  him, 
the  result  is  the  same. 

Kinglake,  Serj.,  contri. — The  distinction 
between  this  case  and  Murray  v.  Thomttey 
is,  that  here  Naish,  the  vendor,  had  undoubt- 
edly been  seised  of  this  rent-charge,  and  in 
the  receipt  of  it,  and  his  seisin  was  trans- 
ferred to  the  claimant;  or,  at  all  events, 
his  seisin  being  perfect,  be  sold  in  January, 
and  thereupon  became  a  trustee  for  the 
claimant,  and  an  equitable  interest  is  suffi- 
cient to  support  his  right.  There  can  be 
no  question,  that  had  Naisb  continued  to 
hold,  he  would  have  had  a  good  title  to 
register ;  and  that  right  was  imparted  by 
him  to  his  vendee.  The  Court,  in  Murray  v. 
Thorniley,  rested  their  judgment  principally 
on  the  fact,  that  there  had  never  been  any 
actual  seisin  of  the  rent  at  all,  by  anybody, 
and  that  no  assise  could  have  been  main- 
tained for  it ;  but  here  an  assise  would  have 
been  maintainable.  There  can  be  no  actual 
manual  possession  of  a  rent-charge,  as  there 
may  be  of  land ;  and  the  words  of'  the  act 
mast,  therefore,  be  modified  to  meet  the 
nature  of  the  property.  Here  the  party  had 
everything  he  could  have,  and  as  soon  as 
Lady-day  arrived,  he  received  it  as  from 
the  preceding  Michaelmas.  The  right  to 
receive  is  that  which  is  contemplated  by  the 
statute.  Actual  receipt  is  not  necessary, 
for  a  landlord  has  not  the  less  right  to  vote 
because  his  tenant  is  insolvent,  and  cannot 
pay  his  rent.  The  payment,  therefore,  had 
relation  back  to  the  preceding  Michaelmas, 
and  rendered  the  title  good  from  the  time  of 
the  conveyance.  In  Murray  v.  Thorniley 
the  case  did  not  admit  of  this  retrospective 
operation,  as  no  rent  had  ever  become  due. 

WitDS,  C.J. — In  a  statute  like  the  pre- 
sent, it  is  extremely  desirable  that  the  ground 
of  the  decision  should  be  distinct.  The 
question  here  raised  is,  what  is  to  be  con- 


sidered a  possession  of  this  interest  widiia 
the  section  referred  to  ?    It  has  already  beea 
decided  by  this  Court,  that  a  rent-cliaige 
granted  in  January  1845,  but  not  payable 
till  January  in  the  following  year,  and  at 
which,  therefore,  no  part  had  been  received, 
did  not  entitle  the  puty  to  be  registered  in 
1845.     The  ground  of  that  decision  was, 
that  he  had  no  possession  until  he  reeeived 
some  part  of  the  rent-charge.     The  only 
question   in  the  present  case  is,  whether 
Uiere  is  a  distinction  between  it  and  that 
case,  so  as  to  take  it  out  of  the  rule  there 
laid  down.     I  do  not  think  there  is  any; 
for  although  it  was  said  that  here  Naish  was 
a  trustee  for  the  claimant,  I  cannot  see  that 
he  was.     Naish,  in  January,  conveyed  his 
entire  interests    Nothing  whatever  remuned 
in  him.     There  was  nothing  of  which  be 
could  be  deemed  a  trustee.     Then,  the  first 
payment  became  due  in  March,  within  six 
months  before  the  last  day  of  July.    That 
is  said  to  have  had  relation  to  the  previous 
September,  but  I  cannot  find  any  ground  for 
that  positicku.   There  was  nothing  which  the 
claimant  was  entitled  to  receive  till  Mard>; 
and,    therefore,    r^arding    the    terms  of 
"  actual  possession"  to  mean  receipt,  as  held 
in  Murray  v.  Thorniley,  the  claimant  waa 
not  entitled  to  be  registered. 

CoLTUAN,  J. — The  decision  in  Murray  v. 
Thorniley  lays  down  an  intelligible  rule,  and 
it  has  this  merit,  that  it  excludes  collusioai. 

Madlk,  J. — The  case  cited  proceeded  ob 
the  ground  that  an  actual  receipt  of  the 
esplees  was  necessary  to  create  a  acisin,  ot 
possession  within  the  meaning  of  the  acL 
Taking  that  decision  to  be  right,  and  thit 
it  ought  to  form  the  basis  of  our  present  de- 
cision, this  resolves  itself  into  a  mere  quee- 
tion  whether  six  months  had  elapaed  be- 
tween such  receipt  and  the  Slst  of  July.  It 
is  true  that  there  may  be  a  seisin  beliofe  « 
after  the  rent  has  become  due,  but  boe  the 
party  never  received  anything  till  the  month 
of  May,  He  was  then  seised  in  that  loonth, 
when  the  trustee  received  the  rent  on  his 
behalf.      The  attempt  to  distinguish    ths 
present  case  ficom  Murray  v.  ThomiUg  haa 
entirely  failed.     Naish  was  never  « tnutee  : 
when  he  conveyed,  he  conveyed  hie  entin 
light  and  interest. 

V.  WiLUAMS,  J.  concurred. 

Decitio*  reverted. 
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[9.  $ 


PANNEtL  V.  SIR  J.  B.  MILL  AND 
H.  POWELL. 


Deed,  Conitruction  of — Reservation — 
Exception  or  Grant — Right  of  Shooting — 
Royalty. 

To  an  action  of  tretpau  quare  clausum 
firegit,  the  defendant  pleaded,  that  being 
teised  of  a  manor,  of  which  the  closet  in 
qnettion  were  part,  with  the  appurtenances, 
he  demised  the  closes  in  question  to  C.  B. 
(whose  tenant  the  plaintiff  was),  for  ntne/y- 
nine  years,  and  that  afterwards  C.  B. 
granted  to  the  defendant  the  sole  and  exclu- 
sive right  to  kill  all  birds  of  warren  upon  the 
said  closes,  together  with  free  liberty  to  enter 
ttpon  the  closes,  and  kill,  ^c,  and  justified 
the  trespasses  on  that  ground.  The  plaintiff 
set  out  the  deed  on  oyer,  which  was  a  lease 
of  the  closes  in  question  by  the  defendant 
to  C.  B,  and  which  contained  the  clause, 
except  and  always  reserved  unto  the  said 
Sir  J.  B.  Mill,  all  timber  trees,  ^c,  "and 
also  except  and  reserved  all  royalties  what- 
soever to  the  said  premises  belonging  or  in 
anywise  appertaining."  The  lease  also  con- 
tained a  covenant  by  C.  B,  to  allow  the 
defendant  to  prosecute  trespassers  in  pursuit 
of  game,  at  his  own  expense. 

Semhle— that  the  clause  operated  as  an 
exception,  and  not  as  a  grant,  and  that  the 
words  were  thereforethe  words  of  the  grantor, 
Sir  J.  B.  Mill. 

Whether  the  words  amounted  to  an  excep- 
tion or  a  grant,  held,  that  they  did  not 
shew,  with  sufficient  eleamess,  an  intention, 
on  the  part  of  C.  B,  to  grant  unto  Sir  J.  B. 
Mill,  the  liberty  of  entering  upon  the  lands 
for  the  purpose  of  shooting. 

Trespass  for  breaking  and  entering  two 
doses  of  the  plaintiff  (who  was  tenant  to 
one  C.  Bridger),  and  treading  down  and 
injuring  the  produce,  and  subverting  and 
spoiling  the  earth  and  soil. 

Plea  third — As  to  all  except  subyerting 
and  spoiling  the  earth  and  soil,  that  before 
the  said  several  times,  &c.,  Sir  C.  B.  Mill 
was  seised  in  his  demesne  as  of  fee,  of  and  in, 
amongst  other  things,  the  said  several  closes 
in  which,  &c<,  and  also  of  the  lordship  and 
manor  of  Millbrook,  of  the  demesne  lands 
of  which  manor  the  said  several  closes  in 
which,  &c.,  then  were  and  still  are  part,  and 
being  so  seised,  &c.,  on  the  4th  of  June 


1839,  by  his  will,  gave  and  devised  the 
said  several  closes  in  which,  &c.,  with  the 
appurtenances,  and  also  the  said  lordship 
and  manor  of  Millbrook,  with  the  appur- 
tenances, to  Uie  defendant.  Sir  J.  B.  Mill, 
for  the  terra  of  his  natural  life ;  and  also 
gave  to  the  said  Sir  J.  B.  Mill  power  to 
grant  leases;  that  the  said  Sir  C.  Mill 
afterwards  and  before,  &c.,  died  so  seised, 
&c.,  whereby  the  said  Sir  J.  B.  Mill  became 
and  was,  and  still  is,  seised  in  his  demesne, 
as  of  freehold,  for  the  term  of  his  natural  life, 
of  and  in  the  said  several  closes  in  which, 
&c.,  with  the  appurtenances,  and  of  and  in 
the  said  lordship  and  manor  of  Millbrook, 
with  the  said  appurtenances.  And  there- 
upon, afterwards  and  before,  &c.,  to  wit, 
on  the  28th  of  July  1845,  he,  the  said  Sir 
J.  B.  Mill,  then  being  so  seised,  &c.,  did, 
under  and  by  virtue  of  the  estate,  &c., 
grant  and  demise  unto  Charles  Bridger, 
his  executors,  administrators,  and  assigns, 
amongst  other  things,  the  said  several  closes 
in  the  declaration  mentioned,  to  have  and  to 
hold,  &c.,  for  and  during  the  term  of  ninety- 
nine  years,  if  Capron  Bridger,  O.  Bridger,  and 
A.  Bridger,  or  any  or  either  of  them,  should 
so  long  live.  And  the  defendants  say,  that 
afterwards,  to  wit,  on  the  said  28th  of  July 
1845,  the  said  C.  Bridger  entered  and  took 
possession  of  the  said  several  closes  in 
which,  &c.,  as  a  tenant  thereof  to  the  said 
Sir  J.  B.  Mill,  under  and  by  virtue  of  the 
said  last-mentioned  grant  and  demise.  And 
the  defendants  say,  that  afterwards,  that  is 
to  say,  on  the  day  and  year  last  aforesaid, 
by  a  certain  indenture  then  made  by  and 
between  the  said  Sir  J.  B.  Mill  of  the 
one  part,  and  the  said  C.  Bridger  of  the 
other  part,  &c.  the  said  C.  Bridger  did, 
amongst  other  things,  grant  unto  the  said 
Sir  J.  B.  Mill  and  other  the  person  or 
persons  for  the  time  being  entitled  in  rever- 
sion or  remainder  immediately  expectant 
upon  the  determination  of  the  term  so 
granted  by  the  said  Sir  J.  B.  Mill  as  above 
in  this  plea  mentioned,  the  sole  and  exclu- 
sive right  to  pursue,  kill,  and  take  all  birds 
of  warren  at  any  time  during  the  said  term 
being  in  and  upon  the  said  several  closes, 
or  any  of  them,  together  with  free  liberty 
for  himself,  themselves,  and  his  and  their 
servants,  to  enter  into  and  upon  the  said 
several  closes  in  which,  &c.,  or  any  part 
thereof,  and  therein  to  pursue,  kill,  and  take 
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the  birds  of  warren  in  and  upon  the  same, 
at  any  time  at  his  and  their  free  will  and 
pleasure.  And  the  defendants  further  say, 
that  afterwards  and  during  the  continuance 
of  the  said  demise  from  the  said  Sir  J.  B. 
Mill  to  the  said  C.  Bridger,  and  of  the  term 
aforesaid,  and  whilst  the  said  C.  B,  O.  B, 
and  A.  B,  were  and  each  of  them  was  in 
full  life,  and  at  the  several  times  when,  &c. 
the  said  several  times  being,  and  each  of 
them  being,  at  proper  seasons  of  the  year 
in  that  behalf,  he,  the  said  Sir  J.  B. 
Mill,  under  and  by  virtue  of  the  said 
grant,  and  in  exercise  of  the  said  several 
rights  so  conferred  thereby  as  aforesaid, 
and  the  said  H.  Powell,  as  his  servant, 
and  by  bis  command,  did  enter  into  and 
upon  the  said  several  closes,  in  the  declara- 
tion mentioned,  for  the  purpose  of  pursuing 
and  killing  and  taking  therein,  and  then 
did  pursue,  kill,  and  take  therein,  divers, 
to  wit,  ten  birds  of  warren,  to  wit,  par- 
tridges, &c. 

The  plaintiff  craved  oyer  of  the  indenture, 
and  then  demurred  generally,  stating  in 
the  margin  of  the  demurrer,  that  the  matter 
of  law  intended  to  be  argued  was,  that  the 
deed,  as  set  out  on  oyer,  did  not  shew  the 
grant  alleged  in  the  plea.  The  deed  set  out 
on  oyer  was  an  indenture  of  lease  by  the  de- 
fendant of  the  one  part,  and  C.  Bridger  of  the 
other  part,  of  tbeclosesin  question,  describing 
them  as  "  situate  in  the  manor  and  parish  of 
Milbrook,  in  the  county  of  Southampton," 
..."  together  with  all  ways,  paths,  pas- 
sages, waters,  watercourses,  easements,  emo- 
luments, profits,  advantages,  and  appurte- 
nances whatsoever,  to  the  said  demised 
premises  belonging  or  appertaining  (except 
and  always  reserved  out  of  this  demise 
unto  the  said  Sir  J.  B.  Mill,  and  other  the 
person  or  persons  for  the  time  being  enti- 
tled to  the  said  premises  hereby  demised, 
in  reversion  or  remainder  immediately  ex- 
pectant upon  the  determination  of  the  term 
hereby  granted,  all  timber  trees,  and  trees 
likely  to  become  or  fit  for  timber,  with  the 
tops  and  boughs  thereof  and  the  bodies  of 
all  pollards,  now  or  hereafter  standing, 
growing,  or  being  upon  the  said  demised 
premises,  or  any  part  thereof,  with  lull  and 
free  liberty  for  the  persons  or  person  who, 
under  the  limitations  of  the  aforesaid  will, 
may,  for  the  time  being,  be  entitled  in  that 
behalf,  and  all  others  by  them  or  him  duly 


authorised,  but  not  further  or  qtherwise,  at 
all  times  to  fell,  cut,  take,  and  carry  away 
the  same  at  his  or  their  will  and  pleasure ; 
and  also  except  and  reserved  all  royaltiet 
whatsoever  to  the  said  premise*  belonging  or 
in  any  wise  appertaining."  The  lease  also 
contained  the  following  covenant: — "  And 
also  that  it  shall  and  may  be  lawful  to  and 
for  the  said  Sir  J.  B.  Mill  and  his  assigna, 
and  other  the  person  or  persons  for  tbe 
time  being  entitled  as  aforesaid  friMn  time 
to  time,  during  the  continuance  of  this 
demise,  to  commence  and  prosecute  any 
action  or  actions,  or  lay  informations  in  the 
name  or  names  of  him,  the  said  C.  Bridger, 
his  executors,  administrators,  and  assigns, 
or  his  or  their  tenants  being  occupiers  of  tbe 
said  demised  premises,  or  any  part  thereof 
against  all  and  every  person  or  persons  who 
shall  trespass  on  any  of  the  lands  hereby 
demised,  for  the  purpose  or  by  means  of 
hunting,  coursing,  shooting,  or  sporting 
thereon,  he,  the  said  Sir  J.  B.  Mill,  his 
heirs  and  assigns,  or  other  the  person  or 
persons  for  tbe  time  being  entitled  as  af(M«- 
said,  bearing  and  paying  all  the  costa  and 
expenses  attending  every  such  action,  pro- 
secution, or  information,  and  indemnifyiiig 
the  said  C.  Bridger,  his  executors,  adminia- 
trators,  and  assigns,  or  his  or  their  tenants 
as  aforesaid,  and  every  of  tbem  therefrom. 
Channell,  Serj.  {Barttow  with  him), 
June  5,  in  support  of  the  demurrer. — TIm 
words  in  the  deed  in  question,  which  it  u 
supposed  amount  to  tbe  grant  set  oat  in 
the  plea,  are,  "  and  also  except  all  royaltiea 
whatsoever  to  the  said  premises  belongiiig 
or  in  anywise  appertaining."  Assaming, 
in  the  first  instance,  that  the  word  "  roy- 
alty," used  in  the  exception,  means  "  five 
warren,"  and  that  in  a  right  of  free  vrarren 
is  comprised  the  right  to  the  game,  still  tbe 
plea  is  insufficient,  because  it  ought  to  shew 
not  only  the  right  to  the  game,  but  also  « 
right  to  enter  upon  the  lands  for  the  par- 
pose  of  taking  the  game.  The  words  in  the 
exception  confer  no  such  right.  In  Morris 
V.  Dimes  {I),  which  followed  u^  BowUton 
V.  Hardy  {2),  the  plea  shewed  a  grant  of  ■ 
free  warren  over  tbe  land  in  questioa,  in 
gross;  the  deed,  which  was  put  in  by  the 
defendant  at  the  trial,  shewed  a  conveyance 

(1)  1  Ad.  &  El.  654;  s.c.SLsw  J.  Bep.  (i»j.) 
K.B.  170. 

(2)  Cro.  Elix.  647. 
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itf  tlienanbr,  of  liiacli  the  land  in  questioii 
waa  copyhold,  with  the  right  of  bunting, 
•hooting,  &e.,  and   all  royalties,  &c.  and 
ifpartenancea  to  the  said  manor  belonging 
or  in  anywise    appertaining  thereto,    or 
^ted  by  the  king  as  appurtenant  to  the 
Duor;  and  it  was  held  that  this  deed  did 
not  pais  a  giant  of  free  warren  in  gross — 
•ee  also  BarUne  v.  Rhode*  (S).   In  this  case 
<1m  the  plea  shews  a  right  to  free  warren 
in  gross,  the  deed  shews  (supposing  royalty 
ts  include  free  warren)  a  right  to  free  warren 
"  to  the  premises  belonging  or  in  anywise 
spptrtaining ;"  and  upon  that  ground,  there- 
fere,  the  deed  does  not  support  the  plea. 
Secondly,  the  words  "  all  royalties"  do  not 
mean  free  warren;  and  the  exception,  "ex- 
cept and  reserved  all  royalties,"  does  not 
*moDnt  to  a  grant — Pickering  v.  JVoye«(4). 
WUde,  Sir  T.  (Manning,  Seij.  and  Fits- 
iaiert  with  bim),eontrl. — The  deed  being 
Kt  oat  on  oyer  mast  be  taken  as  if  forming 
*  part  of  the  plea,  and  the  whole  intention 
of  the  deed  may  therefore  be  looked  at. 
Pieitring  r.  Nogei  was  a  case  where  a  deed 
produced  in  eridence  did  not  support  the 
twbnieal  language  of  the  plea,  and  it  was 
Hot  argued  that  the  words  of  the  exception 
*«nld  not  have  been  sufiScient  if  properly 
pltaded.     The   word   "  royalty"    signifies 
tee  itmrea—Kehle  v.  HickringiU{&),  22 
&28  Car.  2.  c.  25.  s.  2,  4  &  5  Will.  Sc  M. 
c.  23.  s.  4.     The  words,  "  belonging  or  in 
uywise  appertaining,"  are  not  to  be  taken 
in  the  technical  sense  of  a  plea,  but  accord- 
ag  to  the  intention  of  the  parties — Park' 
hnrn  V.  SmUh  (6),  Hill  v.  Graunge  (7), 
HineUiffe  v.  Lord  Kinnoul  (8).    In  Devaux 
T.  <PAn*on  (9)  the  Court  gave  an  extended 
i^iiication  to  the  word   "  freight."     It 
most  be  supposed  that  the  parties  had  some 
intention  in  using  the  word  "  royalty,"  and 
it  is  found  in  company  with  a  covenant 
enabling  the  defendant  to  sue  trespassers  in 
pursoit  of  game.     That  covenant  would  be 
uidess  nnkss  the  defendant's  interpretation 

(S)  1  Cr.  &  M.  439 ;   i.  e.  2  Law  J. R«p. (n.».) 

(4)  4  B.  &  C.  639  i  s.  c.  4  Law  }.  Rep.  K.6. 10. 
IS)  II  Mod.  74. 
(«)  wain,  327. 

(7)  Plowd.  170. 

(8)  S  Bine.  N.C.  1  j  s.  c.  8  Law  J.  R«p.  (n.«.) 

(9)  Ibid.  519;  a.  c.  8  Law  J.  Rep.  (n.8.)  C.P. 
M4, 


of  the  deed  is  eortect.  The  reservation  of 
the  right  by  way  of  exemption  operates  as 
a  grant — Durham  and  Sunderland  Railwajf 
Company  v.  Walker  {\0),  fViekham  v. 
Hateker(ll);  and  is  therefore  properly 
pleaded  as  a  grant. 

Channell,  Setj.,  in  reply. — In  The  Dur- 
ham and  Sunderland  RaUwag  v.  Walker,  the 
exception  not  only  reserved  the  trees  front 
the  lease,  but  also  gave  power  to  cut  them 
down  ;  and  it  was  held  that  the  exception 
gave  an  easement.  In  Doe  d.  Douglas  v. 
Z>ocA  (12),  also,  a  reservation  and  exception 
of  the  liberty  of  hawking,  hunting,  fishing, 
and  fowling,  was  held  not,  legally,  a  reser- 
vation or  exception,  but  a  privilege  granted. 
But  here  the  only  words  are  "  all  royalties." 

[MauiiE,  J. — You  have  set  out  the  deed 
on  oyer,  and  have  demurred ;  therefore  you 
ought  to  shew,  that  under  no  circumstances 
will  the  plea  support  the  grant.  I  doubt 
whether  the  proper  course  would  not  have 
been  to  have  denied  the  grant.] 

The  setting  out  of  the  deed  on  oyer  puts 
the  plaintifi'in  no  worse  position  :  it  is  to  be 
taken  as  part  of  the  plea. 

Cur.  adv.  vult. 

CoLTMAN,  J.  —  This  case,  which  waa 
argued  before  the  late  Lord  Chief  Justice 
Tindal,  my  Brothers  Maule,  Cresswell,  and 
myself,  was  an  action  of  trespass  for  break- 
ing and  entering  the  closes  of  the  plaintiff,  and 
doing  damage  there.  The  defendant  pleaded, 
thirdly,  that  Sir  Charles  Mill,  Bart.,  waa 
seised  in  his  demesne  as  of  fee  of  the  closes 
in  which,  &c.,  and  also  of  the  manor  of 
Millbrook,  of  the  demesne  lands  of  which 
manor  the  said  closes  in  which,  &c.  were 
and  are  pert ;  and  that  he,  Sir  C.  Mill,  de- 
vised the  said  closes  in  which,  &c.,  with 
the  appurtenances,  and  also  the  manor  of 
Millbrook,  with  the  appurtenances,  to  the 
defendant  Sir  John  Barker  Mill,  for  Ufie, 
and  by  will  gave  the  said  Sir  J.  B.  Mill 
power  to  grant  leases  of  the  said  closes  in 
which,  &c.,  and  died  seised,  whereup<Hi  Sir 
J.  B.  Mill  became,  and  was  and  still  is 
seised  in  bis  demesne  as  of  fi^ebold  for  life. 


(10)  3Q.B.  Rap.94«)iie.llLawJ.R^.(N.a) 
Ezoh.  440. 

(11)  7  Moe.  &  WeU  63;  a.  o.  10  Law  J.  Rep. 
(U.S.)  Exch.  153. 

(12)  2  Ad.  8c  El.  705  ;  s.  o.  4  Law  J.  Rep.  (l).s.) 
K.B.  US. 
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of  and  in  (he  closes  in  which,  &c.,  with  tho 
appurtenances,  and  of  the  manor  of  Mill- 
brook,  with  the  appurtenances,  and  that 
Sir  J.  B.  Mill,  under  and  by  virtue  of  his 
estate  and  interest  in  the  said  closes  in 
which,  &c.,  and  under  and  by  virttie  of  the 
power  given  hiro  by  the  will  of  Sir  C.  Mill, 
granted  and  demised  to  Charles  Bridger, 
his  executors,  administrators,  and  assigns, 
the  said  several  closes  in  the  declaration 
mentioned,  for  ninety-nine  years,  if  Capron 
Bridg^r,  O.  Bridger,  and  A.  Bridger,  or 
any  or  either  of  them,  should  so  long  live  ; 
and  that  C.  Bridger  entered,  and  that,  after- 
wards, by  an  indenture  made  between  Sir 
J.  B.  Mill,  of  the  one  part,  and  C.  Bridger, 
of  the  other  part,  the  said  C.  Bridger 
granted  to  Sir  J.  B.  Mill  and  other  the 
person  or  persons  for  the  time  being  en- 
titled in  reversion  or  remainder  immedi- 
ately expectant  upon  the  determination  of 
the  term  so  granted  as  above  mentioned, 
the  sole  and  exclusive  right  to  pursue,  kill, 
and  take  all  birds  of  warren,  at  any  time 
daring  the  said  term  in  and  upon  the  said 
several  closes,  together  with  free  liberty  for 
himself,  themselves,  and  his  and  their  ser- 
vants, to  enter  into  and  upon  the  said  several 
closes  in  which,  &c.,  or  any  part  thereof, 
and  therein  to  pursue,  kill,  and  take  the 
birds  of  warren  in  and  upon  the  same,  at 
any  time,  at  his  and  their  firee  will  and 
pleasure,  and  so  justified  entering  upon  the 
said  closes,  for  the  purpose  of  pursuing 
therein  birds  of  warren.  The  plaintiff 
craved  oyer  of  the  indenture ;  by  that  in- 
denture made  between  Sir  J.  B.  Mill  of 
the  one  part  and  C.  Bridger  of  the  other 
part.  Sir  J.  B.  Mill,  for  the  considerations 
therein  mentioned,  granted,  demised,  li- 
mited, and  appointed  to  C.  Bridger,  his 
executors,  administrators,  and  assigns,  di- 
vers lands  and  tenements  therein  particu- 
larly mentioned,  then  in  the  tenure  of  John 
Pannell,  except  and  always  reserved  out  of 
that  demise  to  Sir  J.  B.  Mill  and  other 
the  person  or  persons  for  the  time  being 
entitled  to  the  said  premises  thereby  de- 
mised, in  reversion  or  remainder  immedi- 
ately expectant  upon  the  determination  of 
the  term  thereby  granted,  all  timber  trees, 
and  trees  likely  to  become  or  fit  for  timber, 
with  the  tops  and  boughs  thereof,  and  the 
bodies  of  all  pollards  standing,  growing, 
and  being  upon  the  said  demised  premises 


or  any  part  thereof,  with  full  and  free 
liberty  for  the  person  or  persons  who,  under 
the  limitations  of  the  will  of  Sir  C.  Mill, 
might,  for  the  time  being,  be  entitled  in 
that  behalf,  and  all  others  by  them  or  lum 
duly  authorieed,  but  not  further  or  other- 
wise, at  all  times  to  fell,  and  take  and  carry 
away  the  same  at  his  or  their  will  and  plea- 
sure; and  also  except  and  reserved  sll 
royalties  whatsoever  to  the  said  premises 
belonging,  or  in  anjrwise  appertaining ;  to 
have  and  to  hold  the  said  demised  premises 
with  their  appurtenances,  (except  as  before 
excepted,)  for  ninety-nine  years,  if  C. 
Bridger,  O.  Bridger,  and  A.  Bridger,  or 
any  of  them,  should  so  long  live,  yielding 
and  paying  the  yearly  rent  of  St.  M. 
After  various  provisions,  not  material  to  be 
specified,  is  the  following  proviso,  viz.,  that 
it  shall  be  lawful  for  the  said  Sir  J.  B.  Mill, 
and  his  assigns,  and  other  the  person  or 
persons  for  the  time,  being  entitled,  ss 
aforesaid,  from  time  to  time,  during  the 
continuance  of  the  demise,  to  commence 
and  prosecute  any  action  or  actions,  or  lay 
informations  in  the  name  or  names  of  him 
the  said  C.  Bridger,  his  executors,  adminis- 
trators, and  assigns,  or  his  or  their  tenants, 
being  occupiers  of  the  said  demised  pre- 
mises, or  any  psrt  thereof,  against  all  person 
or  persons  who  shall  trespass  on  any  of  the 
lands  hereby  demised,  for  the  purpose  or 
by  means  of  hunting,  coursing,  shooting,  or 
sporting  thereon,  he,  the  said  Sir  J.  B.  Mill, 
his  heirs  and  assigns,  or  other  the  person 
or  persons  for  the  time  being  entitled  ss 
aforesaid,  bearing  and  paying  all  the  costs 
and  expenses  attending  every  such  action, 
prosecution,  or  information,  and  indemni- 
fying the  said  C.  Bridger,  his  executors, 
administrators  and  assigns,  or  his  or  their 
tenants,  and  every  of  them,  therefrom. 

The  deed  having  been  set  out  on  oyer,  the 
plaintiff  demurred  to  the  third  plea.  The 
question  arises  on  these  pleadings,  whether 
the  indenture  which  is  set  out  on  oyer  does, 
in  legal  effect,  amount  to  a  g;rant  such  as  is 
set  out  in  the  plea.  On  die  part  of  the 
defendant,  the  case  of  fVickham  v.  Havitr 
was  relied  on  to  shew  that  where  a  convey- 
ance of  lands  contains  the  words  "  exce^iog 
and  reserving  to  the  grantors,  their  hens, 
and  assigns,  liberty  to  come  upon  the  lands, 
and  hawk,  hunt,  iish,  and  fowl,"  as  sod  a 
liberty  cannot  amount  to  an  exception  Ot 
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a  reservation,  the  clause  will  operate  as  a 
gnut  by  the  party  to  whom  the  land  is 
oonTeyed ;  and  it  was  said  that  the  word 
"royalty"  was  a  proper  description   of  a 
right  of  firee  warren,  for  which  Keblt  t. 
HiekringiU  was  cited,  in  wiuch  the  Court 
is  reported  to  have  SMd   that   the  word 
"  royalty  "    signified   free   warren  ;     and 
although  there  can  be  no  grant  of  a  right 
of  free  warren  by  a  subject,  ut  re*  magi* 
poleat  quam  pereat,  it  shall  be  constru- 
ed to  be  a  grant  of  a  liberty  to  enter  on 
his  land  and  kill  birds  of  warren;   and 
the  case  of  Parkhurtt  v.  Smith  was  cited, 
where  it  is  said,    "The  construction  of 
deeds  ought  to  be  favourable,  and  as  near 
to  the  apparent  intent  of  the  parties  as 
possibly  may  be  and  the  law  will  permit. 
That  too  much  regard  is  not  to  be  had 
to  the  natural  and  proper  signification  of 
words  and  sentences  to  prevent  the  simple 
intention  of  the  parties  from  taking  efiect, 
for  that  the  law  is  not  nice  in  grants,  and, 
therefore,   it  doth  often   transpose  words 
contrary  to  their  order,  to  bring  them  to  the 
intent  of  the  parties ;"  and  HM  v.  Graunge 
was  cited  to  the  same  purport.     And  it  was 
said  that  here  there  could  be  no  doubt  but 
that  the  parties  intended  that  Sir  J.  B.  Mill 
and  his  assigns  should  have  a  right  to  enter 
on  the  land  for  the  purpose  of  sporting, 
otherwise  the  clause  authorizing  him  to 
prosecute  trespassers  in  the  name  of  the 
tenant,  but  at  his  own  expense,  would  be 
idle,  for  no  one  can  be  supposed   to   be 
willing  to  incur  expense  in  preserving  the 
game  and  prosecuting  trespassers,  unless  he 
bad  the  right  of  shooting  the  game  when 
preserved.     The  present  case,  however,  is 
distinguishable  from  that  of  Wichham  v. 
Hawker,  as  in  that  case  the  clause  excepts 
log  and  reserving  the  liberty  to  hunt,  &c. 
could  not,  by  possibility,  operate  as  an 
exception  or  a  reservation.     In  the  present 
case  it  is  not  so,  for  a  royalty  may  by  law 
be  appurtenant  to  land ;   as  in  Uiis  very 
case  of  warren :  a  man  may  have  warren  in 
his  own  land,  or  in  that  of  another  man,  by 
prescription — Bro.  Abr.  '  Warren,'  pi.  2  j 
and  in  the  case  of  Bowltton  v.  Hardy  it 
is  said  a  warren  is    not  parcel   nor  any 
member  of  a  manor,  but  it  may  be  ap- 
pertaining,  but  that   is  by  prescription ; 
and  it  has  also    been    held   that    a   man 
may  have  warren  in  the  land  of  another,  as 


appendant  to  his  manor,  and  if  the  manor 
b  granted  eum  pertinenlibu*  the  warren  will 
pass.  In  the  case  under  consideration  the 
words  "excepting  and  alway  reserved  all 
royalties,"  may  have  their  proper  efiiect  of 
creating  an  exception ;  and  the  reason  for 
holding  their  legal  efiect  to  be  that  of  8 
grant  by  the  grantee  of  the  estate  fails. 

But  passing  this  by,  there  is  another 
reason  why  the  construction  contended  for 
by  the  defendant  ought  not  to  be  adopted. 
It  is  not  enough  for  the  defendant  to  make 
out  a  possible  intention  favourable  to  his 
view ;  he  must  shew  a  reasonable  certainty 
that  die  intention  is  such  as  he  suggests. 
In  the  case  of  Wieiham  t.  Hawker  the 
intention  of  the  parties  was  clear  and  ex- 
press, but  in  the  present  case  there  is  no 
such  clear  indication  of  intention.  Mr. 
Bridger  might  be  willing  to  consent  that 
the  name  of  his  tenants  should  be  used  to 
prevent  trespasses  on  his  land ;  and  yet  if 
he  had  been  asked  whether  he  was  willing 
to  grant  a  liberty  to  Sir  J.  B.  Mill,  and  hu 
assigns,  to  sport  at  their  firee  will  over  the 
land,  he  might  have  refused.  Upon  the 
whole,  therefore,  we  think  that  if  we  take  the 
words  "  exceptand  always  reserved  all  roy- 
alties," as  amoimting  to  an  exception,  they 
must  be  taken  to  be  the  words  of  Sir  J.  B. 
Mill,  not  a  grant  by  the  grantee,  Mr.  Brid- 
ger ;  if,  on  the  other  hand,  they  cannot  be 
taken  to  be  an  exception  or  reservation, 
still  they  cannot  be  considered  as  amount- 
ing to  a  grant  by  Mr.  Bridger  of  the  liberty 
of  entering  upon  the  lands  for  the  purpose 
of  shooting,  unless  we  could  see  clearly 
that  such  was  his  intention  in  the  wor^ 
made  use  of. 

Judgment  for  the  plaintiff  {\S). 


HAYWARD  0.  BENNETT. 


1846 

Nov.  21 

Practice — Leave  to  add  a  Plea  after 
Jut^ment  on  Demurrer. 

Where  an  action  had  been  brought  again*t 
a  surety  under  14-2  Vict.  e.  110,  /or  not 
rendering  hi*  principal,  and  a  plea  intended 

(18)  The  learned  Judge  stated  thst  the  judgment 
wa*  tote  considered  aa  tte  jodgment  of  hia  Brotheis 
Maule,  Creeswell,  and  himself,  the  opinion  of  Uie 
late  Lord  Chief  Jnstiee  not  baring  been  deelaied. 
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COURT  OF  COMMON  PLEAS  : 


as  an  excuse  for  the  render  had  been  held 
bad  on  demurrer,  the  Court,  in  the  following 
term,  allowed  a  flea  similar  in  substance  to 
be  added,  counsel  not  having  been  present 
to  ask  to  amend  when  judgment  was  deli- 
pared. 

This  was  an  action  against  a  surety  on  a 
bond  given  under  the  statute  1  &  2  Vict, 
c.  110.  s.  8,  for  the  payment  of  a  debt  by 
one  Hales,  or  his  rendering  himself  in  any 
action  that  might  be  brought. 

The  defendant  pleaded,  inter  alia,  first, 
that  Hales  did  render  himself  to  the  gaoler 
of  the  court,  according  to  the  practice  of  the 
court  and  the  condition  of  the  bond ; 
secondly  (1),  that  the  plaintifip,  having  reco- 
vered judgment  for  the  debt  in  the  Queen's 
Bench,  issued  a  writ  of  ea.  sa.  against 
Hales  thereupon,  and  delivered  it  to  the 
sheriff,  and  before  the  return  of  the  writ,  or 
any  breach  of  the  condition.  Hales  was 
taken,  and  surrendered  himself,  and  was 
detained  under  it ;  whereupon  Hales  issued 
a  habeas  corpus  cum  cautd,  and,  bang  taken 
before  a  Jadge,  was  committed  to  the  custody 
of  the  gaoler  of  the  Court  of  Queen's  Bench 
in  execution,  and  there  detained  until  and 
after  the  return  day  of  the  writ,  and  which 
£fkcts  the  sheriff  returned  to  the  writ  of  ca.  sa. 
The  plea  further  stated,  Uiat  Hales  was 
always  ready  to  render  himself  [and  would 
have  rendered  himself  according  to  the 
practice  of  the  court,  but  that  he  was  pre- 
vented by  the  plaintiff,  in  manner  aforesaid, 
from  so  doing.] 

To  this  plea  the  plaintiff  demurred  spe- 
cially ;  and  after  argument,  and  time  taken 
to  consider,  the  Court,  on  the  6th  of  July, 
gave  judgment  for  the  plaintiff,  on  the 
ground  that  the  plea  was  bad,  for  not  aver- 
ring distinctly  that  it  was  impossible  for 
Hales  to  render  himself,  as  the  Court  could 
not  take  notice  that  by  the  practice  of  the 
Queen's  Bench  he  could  not  have  done  so, 
or  that  the  facts  themselves,  according  to 
the  practice  of  that  court,  constituteid  a 
render.  At  the  time  of  giving  judgment  no 
eannsel  was  present  on  behalf  of  the  defen- 
dant. 

Talfourd,  Serj.,  on  a  former  day,  having 
obtained  a  rule  to  shew  cause  why  the  de- 

(I)  This  plea  it  set  out  at  length,  together  with 
the  arKument  end  judgment  upon  the  damumr  to 
it.  U  Law  J.  Rep.  (va)  C.P.  316. 


fendant  should  not  be  at  liberty  to  amend 
the  said  plea,  or,  instead  thereof,  to  sdd 
a  plea,  commencing  as  in  the  former  pies, 
omitting  the  part  between  brackets,  and 
concluding  "  by  means  whereof,  &c.  he,  the 
defendant,  was  exonerated  and  discharged 
from  rendering  the  said  H.  Hales." 

Bgles,  Serj.  and  Butt  now  shewed 
cause. — The  Court  Mrill  not  allow  an  amend- 
ment after  judgment — MuntUngs  v.  Lemus 
(2),  Bramah  v.  Roberts  (8),  Farebntktr 
V.  Worsley  (4).  Again,  this  plea  is  an  is- 
fringement  of  the  role  Hil.  term,  4  Will.  4, 
that  pleas  founded  on  the  same  sul^eet- 
matter  shall  not  be  allowed.  If  the  &ct* 
set  out  in  the  plea  amount  to  a  render,  this 
is  not  a  good  plea,  and  it  is  in  breach  of  the 
rules,  because  there  is  already  a  plea  of 
render :  if  they  do  not  amount  to  a  render, 
then  it  is  not  an  answer  to  the  action. 

Talfourd,  Serj.  {Ogle  with  him),  in  sup- 
port of  the  rule. — The  plea  on  which  judg- 
ment was  given  against  the  defendant  was 
not  intended  as  a  plea  of  performance,  bat 
of  excuse  ;  and  all  that  the  defendant  now 
asks  is,  that  he  may  amend  or  add  a  plea, 
so  as  to  shew  facts  to  excuse  a  render.  Such 
a  plea  is  distinct  from  a  plea  of  render,  and 
is,  therefore,  no  infringement  of  R^.  Gen. 
Hil.  term,  4  Will.  4. 

Wilde,  C.J. — One  question  is,  whether 
this  plea  can  be  allowed  conristently  with 
the  rule  of  Hil.  term,  4  Will.  4,  which  says, 
that  pleas  founded  on  the  same   subject- 
matter,  but  varied  in  statement,  descriptkn 
or  circumstance  only,  are  not  to  be  allowed. 
That  rule  cannot  meet  all  possible  cases. 
It  is  true  that  in  this  case  there  is  already 
a  plea  of  render,  but  the  Court  may  be  of 
opinion  that  the  facts  to  be  set  out  in  the 
additional  plea  amount  not  to  a  perfomnaace, 
but  to  a  dispensation.      The    defendant, 
therefore,  prays  that  he  may  be  allowed  to 
plead  that  the  plaintiff  has  dispensed  with 
the  render ;    and  the  Court  is  of  opinion 
that  he  ought  not  to  be  precluded   6x>m 
doing  so.     It  is  not  necessary,  now,  to  con- 
sider what  is  the  legal  efect  of  these  £soU 
when  set  out :  it  is  enough  to  kx^  at  tte 
particular  iacu  under  which  thepresMit  ml* 

(2)  12  Moora,  133. 

(3)  1  Bing.  N.C.  481. 

(4)  I  Cr.  &  Jer.  949 ;  s.  o.  9  Uw  S.  Rep.  Exek. 
US. 
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u  applied  for.  Judgment  has  been  delivered, 
and  it  is  said  that  it  is  not  consistent  for  the 
Court  to  allow  an  amendment,  and  that  to 
add  a  plea  would  only  be  an  evasion  of  the 
practice.  Each  case  must,  however,  depend 
upon  its  own  merits.  Here  counsel  had 
no  opportunity  of  making  an  immediate 
application.     The    act    of   parliament   in 


question  (1  &  2  Vict.  c.  110.)  haa  occa- 
sioned numerous  difficulties ;  and  consider- 
ing that  this  is  a  case  against  sureties,  we 
think  it  presents  circumstances  which  enable 
the  Court  to  dispense  with  the  general  rule. 

Rule  absolute  to  add  a  plea  on 
payment  of  coats. 


MEMORANDA. 

Oh  the  death  of  the  Right  Hon.  Sir  Nicolas  Controham  Tiitdal,  Knt.,  in  the  vacation 
between  Trinity  and  Michaelmas  Terms,  Sir  Thomas  Wilbb,  Knt.,  Serjeant-at-Law,  was  appointed 
Chief  Justice  of  this  Court,  md  on  the  first  day  of  Michaelmas  Term  took  his  seat  upon  the  Bench 
io  that  office. 

Mr.  Justice  Eblb,  one  of  the  Judges  of  this  Court,  on  the  decease  of  Sir  Johh  Williams, 
Knt,  was  appointed,  in  the  same  vacation,  one  of  the  Judges  of  the  Court  of  Queen's  Bench. 

At  the  same  time,  Edward  Vavohan  Williams,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law, 
WIS  raised  to  the  Bench  of  this  Court,  and  to  the  degree  of  Serjeant-at-Law.  He  gave  rings,  with 
the  aotXo—" Legum  lervi  ul  tibtre,"  and  afterwards  received  the  honour  of  knighthood. 

On  the  first  day  of  this  term,  pursuant  to  the  provisions  of  the  statute  9  &  10  Vict.  c.  54,  all 
Wristers  praclisiiig  in  the  superior  Courts  at  Westminster,  were  called  upon  to  move  and  had 
aodie&ce  duriag  term  time,  as  in  the  other  Courts  of  Common  Law. 


END  OF  MICHAELMAS  TERM,  1846. 
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NELSON  AND  ANOTHEK  V. 
PATTRICK. 


Contract — Condition  Precedent—"  Terms 
Cash." 

Defendant  had  sold  to  plaintiff  cement  in 
casks  and  bags  for  a  certain  turn,  the  defen- 
dant to  allow  the  plaintiffs  3s.  6d.  for  each 
cask  and  2s.  6d.  for  each  hag  which  should 
be  returned,  terms  cash.  In  an  action  upon 
this  contract,  for  the  price  of  the  casks  and 
bags,  the  defendant  pleaded  that  the  plaintiffs 
did  not  duly  pay  the  defendantfor  the  cement, 
according  to  the  terms  in  the  declaration 
mentioned.  It  appeared  that  the  plaintiffs 
had  not  paid  for  part  of  the  cement  on  deli- 
very, nor  until  after  an  action  had  been 
brought  for  it : — Held,  that  the  words  "  terms 
cash"  had  been  sufficiently  complied  with  to 
entitle  the  plaintiffs  to  recover  in  this  action 
and  upon  this  issue. 

The  plaintiffs  averred  and  the  defendant 
traversed  a  readiness  and  offer  to  return  the 
casks  and  bags : — Held,  that  the  averment 
was  severable,  and  that  the  plaintiffs  were 
not  bound  to  prove  a  readiness  to  return  all 
the  casks  and  bags. 

Assumpsit.  The  declaration  stated,  that 
on  the  Ist  of  February  1846,  the  defendant 
■old  and  delivered  to  the  plaintiifii,  and 
the  plaintiffs  purchased  and  received  of 
the  defendant,  divers  quantities  of  cement, 
amounting  to  a  large  quantity,  to  wit,  5,000 


bushels,  upon  the  terms  and  conditions  fol- 
lowing, that  is  to  say,  that  the  plaintiffs 
should  pay  for  the  same  at  and  after  the 
rate  or  price  of  lOd.  per  bushel,  for  so  much 
of  the  said  cement  as  was  delivered  in  casks, 
and  9^.  per  bushel  for  so  much  as  was 
delivered  in  sacks  or  bags,  is.  6d.  to  be  paid 
by  the  plaintiffs  for  each  cask,  and  Ss.  id. 
for  each  sack  or  bag;  and  that  the  defendant 
should  allow  to  the  pluntiff  3s.  6d.  for  each 
cask  and  2s.  6d.  for  each  bag  which  should 
be  returned,  if  perfect  casks,  with  top  and 
bottom,  terms  cash ;  and  the  plainti^  in  fact 
say,  that  a  large  quantity,  to  wit,  8,000 
bushels  of  the  said  cement  was  delivered  to 
the  plaintiffs,  in  divers,  to  wit,  620  casks, 
and  that  the  residue  of  the  said  cement 
was  delivered  to  the  plaintiffs,  in  diven,  to 
wit,  620  bags;  and  the  plaintiffs  farther 
say,  that  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  they,  the  plnintiffii,  duly 
paid  the  defendant  for  the  said  cement  and 
for  the  said  casks  and  bags,  after  the  rate 
and  according  to  the  terms  afweaaid,  aad 
without  making  any  deduction  or  allomnw 
for  or  on  account  of  the  said  casks  and  bi|( 
in  which  the  said  cement  was  so  delivcndM 
aforesud,  and  although  the  plaindfis  afkap- 
wards,  to  wit,  on  the  25th  day  of  A^^ 
A.D.  1846,  were  ready  and  williqg,  vA  iMt 
tendered  and  offered,  to  retnia  tp  tk«  mH 
defendant  the  said  bags  perfect,  and  0»>M 
casks  perfect,  with  tops  and  htXtOtUt,  0^ 
then  requested  the  defendant  to  i  ** 
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tame  and  to  allow  and  pay  tliem  for  the  same 
as  aforesaid,  yet  the  defendant  did  not  nor 
would  at  the  said  time  when  he  was  so  re- 
quested as  aforesaid,  or  at  any  time  before 
or  since,  accept  the  said  casks  and  bags,  or 
either  or  any  part  thereof,  of  or  firom  the 
plainti£b,  or  pay  them  for  the  same  as  afore- 
said, but  then  wholly  n^lected  and  refused 
so  to  do. 

Pleas — First,  that  the  defendant  did  not 
sell  or  deliver  to  the  plaintifis  the  said  ce- 
ment, upon  the  terms  and  conditions  in  that 
behalf  alleged.  Second,  that  the  plaintiffs 
did  not  duly  pay  the  said  defendant  for  the 
said  cement,  casks,  and  bags,  after  the  rate 
and  according  to  the  terms  in  the  declara- 
tion in  that  behalf  alleged.  Third,  that  the 
said  plaintiffs  were  not  ready  and  willing 
to  return  the  said  bags  and  casks,  with  the 
said  tops  and  bottoms,  to  the  said  defendant 
within  a  reasonable  time  of  the  delivery  to, 
and  receipt  by,  the  said  plaintiffs,  of  the 
said  cement,  bags,  and  casks,  as  in  the  de- 
claration mentioned. 

The  cause  was  tried,  in  London,  at  the 
Sittings  after  last  Michaelmas  term,  before 
Wilde,  C.J.,  when  the  contract  laid  in  the 
declaration  was  proved.  The  cement  was 
delivered  by  the  defendant  to  the  plaintiffs 
partly  in  January,  and  paid  for  by  the  de- 
fendant on  the  31  St  of  January,  and  partly 
in  February.  There  was  some  dispute  about 
the  quality,  and  the  latter  part  of  the  cement 
was  not  paid  for  by  the  plaintiffs  until  the 
17th  of  April,  and  not  until  an  action  had 
been  commenced  by  the  defendant  for  the 
price  of  it.  Upon  the  18th  of  April,  the 
plaintifis  wrote  to  the  defendant,  offering  to 
return  the  casks  and  bags ;  but  the  defen- 
dant refused  to  accept  them.  Verdict  for 
the  plaintiffs,  with  leave  reserved  to  the 
defendant  to  move  to  enter  a  verdict  on  the 
second  and  third  issues,  or  for  a  nonsuit. 

Bykt,  Setj.  {Warren  with  him),  on  the 
part  of  the  defendant,  now  moved  accord- 
ingly.— First,  the  words  of  the  contract  for 
the  sale  of  the  cement  being  "  terms  cash," 
the  payment  for  it  in  cash  was  a  condition 
precedent,  which,  not  having  been  complied 
with,  prevented  the  plaintiffs  suing  upon  the 
other  part  of  the  contract 

[Maule,  J. — Would  the  breach  of  that 
part  of  the  contract  by  the  vendee  do  more 


than  give  the  vendor  a  right  to  bring  an 
action  immediately  7  The  vendor  could  not 
recover  as  damages,  for  breach  of  such  a 
contract,  more  than  the  stipulated  price  for 
the  cement.] 

Secondly,  the  second  issue  ought  to  be 
found  for  die  defendant;  because  it  is  clear 
the  plaintiffs  did  not  duly  pay  the  defendant 
according  to  the  terms  of  the  contract — t.  e. 
"  terms  cash,"  and  meaning  on  delivery. 

[Cresswbll,  J. — Suppose  they  had  paid 
wiUiin  forty-eight  hours  ?] 

It  would  then  be  a  question  for  the  jury, 
whether  that  was  a  fulfilment  of  the  con- 
tract. 

[Maulb,  J. — The  contract  means  pay- 
ment at  any  time  when  demanded.] 

Third,  upon  the  third  issue,  the  plaintiffs 
were  bound  to  prove  that  they  were  ready 
and  willing  to  return  all  the  casks ;  but  it 
was  left  uncertain  by  the  evidence  how  many 
they  were  ready  and  willing  to  return,  and 
how  many  not. 

[MaDlb,  J. — ^Whero  a  party  says,  he  was 
ready  to  return  all,  he  may  prove  that  he 
was  ready  to  return  all  but  one.] 

Wilde,  C.J. — ^There  is  no  diflBculty  in 
this  case,  either  in  law  or  fact.  The  action 
arises  out  of  a  sale  by  the  defendant  to  the 
plaintiffs  of  some  casks  and  bags  of  cement, 
the  plaintiffs  to  be  allowed  a  certain  sum 
for  each  cask  and  bag  which  should  be  re- 
turned :  "  terms  cash."  The  allegation  in 
the  declaration  is,  that  the  plaints  duly 
paid  for  the  cement,  and  the  proof  is,  that 
they  have  paid  for  it :  that  is,  therefore,  a 
payment  according  to  the  contract.  With 
respect  to  the  return  of  the  casks,  I  think 
there  was  evidence  that  the  plaintiffs  were 
ready  to  return  all ;  but  if  not,  it  was  quite 
enough  if  they  were  ready  to  return  any 
part  of  them. 

Maule,  J.— I  think  it  perfecdy  clear 
that  the  allegation,  that  the  plaintiffs  were 
ready  and  willing  to  return  the  said  bags 
and  casks,  need  not  be  proved  in  its  en- 
tirety, but  was  severable,  and  that  the 
number  was  not  material. 

Cresswell,  J.  and  Wiujams,  J.  con- 
curred. 

Rule  refused. 
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t847.   \   NORTON  V.  SETUOUR  AND 

Jan.  15.    J  AYRES. 

Partnership,  Evidence  of —  Promissory 
Note — Signature  in  the  Name  of  the  Firm. 

After  evidence  hat  been  given  of  a  part' 
nership  betteeen  S,  ^  A,  a  printed  circnlar 
issued  by  S.  in  the  name  of  the  firm  and 
from  the  place  of  busineu,  is  evidence 
against  A. 

Where  Thomas  Seymour  and  Sarah  Ayret 
carried  on  business  in  the  name  of  "  Seymour 
8f  Ayres,"  and  Seymour  signed  a  promissory 
note,  "  Thomas  Seymour,  Sarah  Ayres  :"— 
Held,  that  this  u/as  a  sufficient  signature  in 
the  name  of  the  firm,  and  was  binding  upon 
Ayres. 

Semble,  per  Maule,  J.,  if  A.  and  B.  carry 
on  business  in  the  name  of  B.  ^  Co.,  a  sig- 
nature by  A.  with  the  true  names  of  the 
partners  A.  and  B,  will  be  binding  on  B. 

Assumpsit  by  payee  against  the  makers 
of  a  promissory  note. 

Plea,  by  the  defendant  Ayres,  that  she 
did  not  make  the  note. 

The  cause  was  tried,  before  the  under- 
sheriff  for  Surrey,  when  it  appeared  that  the 
note  in  question  commenced :  "  We  promise 
to  pay,"  and  was  signed  with  the  names  of 
the  defendants,  "  Thomas  Seymour,  Sarah 
Ayres."  The  note  and  the  erignatures  were 
in  the  handwriting  of  the  defendant  Sey- 
mour. The  note  was  given  for  goods  fur- 
nished for  the  business  in  which  the  defen- 
dants were  said  to  be  partners.  In  order 
to  prove  that  the  defendants  were  partners, 
the  plaintiff  shewed  that  the  defendant 
Ayres  had  formerly  lived  at  the  house  where 
the  defendant  Seymour  now  carried  on 
business,  and  that  Ayres  had  said,  since  she 
left  that  house,  that  she  considered  herself 
as  still  a  partner.  A  printed  circnlar,  issued 
from  the  place  of  business,  was  then  offered 
in  evidence,  and  objected  to  on  the  part  of 
the  defendant  Ayres,  but  received  by  the 
under-sheriff,  in  which  it  was  stated,  "the 
business  will  in  future  be  earried  on  in  the 
names  of  Seymour  &  Ayres."  It  was  ob- 
jected at  the  trial,  that  Seymour  had  no 
authority  to  sign  for  his  partner,  except  in 
the  name  of  the  firm,  "  Seymour  &  Ayres ;" 
and,  therefore,  that  the  note  signed  with 
the  christian  names  of  the  parties  was  not 


binding  upon  the  defendant.  The  under* 
sheriff  overruled  the  objection,  and  tbeic 
was  a  verdict  for  the  plaintiff. 

Forteseue  now  moved  to  set  aside  tha 
verdict  on  the  ground  of  miareeeptioB  of 
evidence  and  misdirection.  The  circnlar  in 
question  was  inadmissible  as  evidence  of 
the  partnership,  because  it  was  not  shewD 
that  it  had  ever  been  brought  before  thtt 
notice  of  the  defendant  Ayres. 

[Maule,  J. — If  it  waa  admissible  evidenee 
for  any  purpose,  it  cannot  be  excluded. 
When  the  partnership  was  proved  alitmitt 
the  circular  would  be  good  evidence  to 
shew  authority  to  one  party  to  sign  in  the 
names  of  Seymour  &  Ayres.] 

[Crbsswell,  J. — When  she  says,  "  I  ant 
a  partner,"  any  document  issued  from  dia 
place  of  business  by  one  of  the  partners 
issues  from  her.] 

Secondly,  according  to  the  drcular,  ths 
name  of  the  partnership  was  "  Seymour  9t 
Ayres,"  and  the  note  should  have  been  so 
signed,  aad  not  with  the  christian  names  of 
the  partners.  One  partner  has  no  authority 
to  bind  another  by  his  signature  to  a  bill  of 
exchange  or  promissory  note,  except  in  the 
name  of  the  firm — Kirk  v.  B/ifrton(l). 

Wilde,  C.J.  —  There  is  no  ground  for 
granting  this  rale.  The  circular  waa  ren- 
dered admissible  evidence  against  the  de- 
fendant Ayres;  because  it  was  previonaly 
proved  that  she  had  said  she  considered  her- 
self a  partner.  The  circulars  which  were  dis- 
tributed were  in  conformity  wiUi  her  state- 
ment, and  were  issued  from  the  place  where 
she  had  formerly  lived,  and  where  the  busi- 
ness was  still  carried  on.  As  to  the  objec- 
tion to  the  form  of  signature  to  the  note, 
the  case  cited  does  not  go  to  the  exteat 
contended  for  in  the  present  case.  Tbe 
circular  says,  "  the  business  will  in  fntnre 
be  carried  on  in  the  names  of  Seymour  ft 
Ayres,  and  the  note  is  signed  in  those 
names,  with  tbe  addition  of  the  christimo 
names,  and  begins  as  a  joint  contract,  "We 
promise."  In  Kirk  v,  Blurton,  the  busineM 
was  earried  on  in  the  name  of  John  Blniton: 
there  were  only  two  partners,  and  tbe  l^ 
was  accepted  as  John  Blurton  &  Co.  Thet 
is  quite  a  different  case. 

(I)  9  Mee.  &  Wets.  284;  s.c  12  Uw  J.  Rep. 
(if.s.)  Excb.  117. 
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Madlb,  J. — WUb  respect  to  tibe  signatnra 
of  the  note :  this  was  a  note  signed  by  one 
partner  of  a  firm  with  the  tme  names  of 
himself  and  the  other  partner.  I  should 
hesitate  to  decide  in  the  negative,  with  re- 
spect to  this  being  binding  upon  both  part- 
ners, even  if  there  were  no  evidence  of  one 
having  authority  to  sign  in  the  names  of 
both.  Suppose  A.  &  B.  trade  under  the 
name  of  B.  &  Co.,  I  should  be  sorry  to 
say  one  partner  could  not  bind  the  other 
by  signing  the  tme  names  of  the  partners 
as  well  as  the  fictitious  name  of  the  firm. 
But  that  is  not  the  question  here,  because 
the  document  which  was  in  evidence  says, 
"the  business  will  be  carried  on  in  the 
names  of  Seymour  &  Ayres ;"  and  this  was 
a  note  signed  in  strictness  in  the  names  of 
Seymour  &  Ayres.  S  apposing,  therefore, 
a  special  authority  were  required,  there  is 
ia  this  case  evidence  of  such  authority. 

Ckesswell,  J.  and  Wiixiams,  J.  con- 
curred. 

Rule  refund. 


APPEAL  from  the  Courts  of  Revuion,  under 
6  Fkt.  c.  18, 


1847. 
Jan.  18. 


ELUOTT  «.  ST.  mart's  WITHIN. 


Parliament — Notice  of  Claim,  Amend' 
ment  of,  under  6^7  fic/.  c.  18.  «.  101. 

A  notice  of  claim  to  be  placed  upon  the 
remitter  of  voter*  for  a  county,  wot  directed 
to  and  ierved  upon  the  overteera  of  the 
"  township  of  S."  There  uat,  in  fact,  no 
tmeh  towiuhip,  but  the  overseers  who  acted 
for  the  district  called  the  township  of  S, 
and  on  whom  the  notice  was  duly  served, 
had,  by  notice  duly  published,  required  ali 
eiaimants  to  send  their  notices  of  claim  to 
them.  S.  was  situate  in  the  parish  of  M, 
and  the  overseers  acting  for  the  (so  called  J 
township  of  S.  were  overseers  of  the  parish 
of  M.  The  revising  barrister  altered  the 
words  township  of  S,  in  the  direction  of  the 
notice,  to  the  pariah  of  M,  and  inserted 
the  claimant' a  name  in  the  register  :—Held, 
that  the  notice  of  claim  was  sufficient,  was 
properly  served,  and  that  the  revising  bar- 
rister had  properly  exercised  hia  power  of 
amendment. 


The  case  was  thus  stated  by  the  revising 
barrister : — Saint  Mary  Within  is  a  parish 
containing  four  divisions,  namely,  Abbey 
Street,  Castle  Street,  Fisher  Street,  and 
Scotch  Street,  which  constitute  the  whole 
of  the  parish.  These  divisions  are  popular- 
ly, but  improperly,  called  townships.  Four 
overseers  (one  selected  from  the  inhabitants 
of  each  of  the  so  called  townships)  are 
appointed  generally  for  the  parish  at  large ; 
an  assistant  overseer  is  also  appointed  for 
the  parish  at  large  The  four  overseers,  in 
making  out  the  Ust  of  voters  for  the  county 
of  Cumberland,  have  each,  respectively, 
undertaken  the  exclusive  management  of 
such  of  the  (so  called)  townships  from 
which  he  was  selected  ;  and  each  such  over- 
seer, in  the  several  notices  required  to  be 
given  by  this  act,  described  and  held  him- 
self out  to  the  public  as  overseer  of  the 
(so  called)  township  from  which  he  was  se- 
lected. Four  separate  lists  of  voters  for  the 
county,  in  respect  of  property  situate  within 
these  several  (so  called)  townships,  each 
made  out  by  a  different  overseer,  along  with 
the  assistant  overseer,  have  been  inserted 
in  the  raster,  instead  of  one  list  of  voters 
in  respect  of  property  situate  within  the 
parish  at  large.  This  year  the  clerk  of 
the  peace,  as  usual,  sent  his  precepts,  &c., 
under  statute  6  Vict.  c.  18.  s.  3,  to  the 
overseers  of  each  of  these  (so  called)  town- 
ships, and  the  overseer  of  S.  published, 
according  to  the  act  of  parUament,  the 
notice  signed  by  himself  and  the  assistant 
overseer,  requiring  persons  claiming  to  be 
entitled  to  vote,  in  respect  of  property  situ- 
ate within  his  (so  called)  township,  to  send 
in  their  claims.  This  notice  was  signed 
by  him  and  by  the  assistant  overseer,  as 
"  overseers  of  the  township  of  S."  In  con- 
sequence of  this  notice  numerous  notices  of 
claim  were  duly  served  upon  and  directed 
to  "  the  overseers  of  the  township  of  S." 
A  list  of  claimants  was  prepared  and  signed 
by  the  overseer  of  the  (so  called)  township 
of  S,  and  the  assistant  overseer,  of  all  the 
persons  who  had  sent  in  their  claims  as 
aforesaid.  The  list  was  headed  "  the  list 
of  persons  claiming  to  vote,  &c.  in  respect 
of  property,  &c.  within  the  township  of  S." 
The  like  statement  of  facts  apply  to  the 
three  other  (so  called)  townships.  The 
portion  of  the  register  in  force  for  ^e  parish 
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of  St.  Mary  Within,  sent  by  the  clerk  of 
the  peace  to  the  respectiTe  overseers,  con- 
sisteid  of  four  separate  lists,  one  for  each  of 
the  four  (so  called)  townships.  Each  of 
these  last- mentioned  lists,  or  parts  of  the 
register,  was  signed  by  the  particular  over- 
seer and  assistant  overseer  only,  as  "  over- 
seers of  the  township  oV  &c.,  and  each 
signed  by  two  persons  only,  as  above,  were 
then  duly  published  together,  and  in  imme- 
diate juxtaposition.  The  validity  of  these 
last-mentioned  lists  having  been  duly  object- 
ed to,  the  revising  barrister  determined  that 
they  were  invalid,  not  having  been  duly 
signed,  as  required  by  the  5th  section  of  the 
act  of  parliament ;  and,  consequently,  that 
the  register  of  voters  then  in  force  for  the 
parish  of  St.  Mary  Within,  consisting  of  the 
above-mentioned  four  portions  or  lists,  one 
for  each  of  the  said  (so  called)  townships, 
was  the  list  of  voters  for  the  said  parish 
for  the  year  then  next  ensuing,  under  sec- 
tion 27.  of  the  said  act.  The  revising  bar- 
rister then,  by  virtue  of  the  27th  and  40th 
sections  of  the  act,  corrected  such  last- 
mentioned  list  of  voters,  by  expunging  the 
heading  of  each  of  the  four  portions  of  such 
list,  and  directing  that  all  the  names  con- 
tained in  them  should  be  printed  alphabeti- 
cally in  one  list,  and  properly  headed  as  a 
list  of  voters  for  the  parish  of  St.  Mary 
Within.  The  revising  barrister,  then,  under 
the  27th  and  37th  sections  of  the  said  act, 
inserted  in  the  said  amended  list  the  name 
of  every  person  who  proved  to  his  satisfac- 
tion that  he  gave  due  notice  of  his  claim  to 
the  overseers  of  the  (so  called)  townships, 
respectively,  and  that  he  was  entitled  to  be 
inserted  in  the  list  of  county  voters  for  the 
parish  of  St.  Mary  Within.  Alexander 
Annandale  proved  that  he  duly  served  his 
notice  of  claim  to  be  registered  for  the 
eastern  division  of  the  county  of  Cumber- 
land on  the  overseers  of  the  (so  called) 
township  of  Scotch  Street,  in  respect  of 
property  situate  within  the  said  (so  called) 
township,  addressed  "to  the  overseers  of 
the  township  of  Scotch  Street,"  not  men- 
tioning there  the  parish  of  St.  Mary 
Within.  It  was  duly  objected,  by  the  said 
G.  Elliott,  that  the  name  of  the  said 
A.  Annandale  should  not  be  inserted  in  the 
said  last-mentioned  list  of  voters,  as  his 
notice    of   claim    was    addressed   to    and 


served  upon  the  overseers  of  the  town- 
ship of  Scotch  Street,  instead  of  the  overseers 
of  the  parish  of  St.  Mary  Within.  The 
revising  barrister  overruled  the  objec- 
tion, because  the  overseers  who  acted  for 
the  townships  had  been  duly  appointed 
overseers  of  the  parish  of  St.  Mary  Within, 
and  they  could,  therefore,  only  act  in  the 
different  divisions  of  the  said  parish  by 
their  own  private  agreement  and  for  tbeir 
own  convenience;  and  also  because  they 
held  themselves  out  to  the  public  as  the 
proper  overseers  to  make  out  the  list  of 
voters  for  the  eastern  division  of  the  coanty, 
and  thus  they  deceived  the  claimants. 
Moreover,  as  they  were  all  overseers  of  the 
parish  of  St.  Mary  Within,  to  whom  notices 
of  claim  to  vote  must  be  given ;  and  ss 
they  received  the  notice  of  claim  of  the 
said  A.  Annandale,  the  service  thereof  was 
sufficient  within  the  meaning  of  the  lOIst 
section  of  the  said  recited  act ;  and  he  in- 
serted in  the  said  amended  list  of  voters  for 
the  parish  of  St.  Mary  Within,  the  name 
of  the  said  A.  Annandale,  who  had  proved 
to  his  satisfaction  that  he  was  entitled  to 
be  inserted  in  such  list.  If  the  Court  of 
Common  Bench  s];>ou1d  be  of  opinion  that  the 
decision  of  the  revising  barrister,  upon  the 
8a£Bciency  of  the  above-mentioned  notice 
of  daim,  and  of  the  service  thereof,  be  cor- 
rect, then  the  name  of  the  said  claimant  was 
to  be  retained  upon  the  said  last-mentioned 
list  of  voters  ;  but  if  the  said  Court  should 
be  of  a  contrary  opinion,  the  name  of  the 
said  claimant  was  to  be  expunged  there&om. 

Twenty-nine  other  cases  were  consoli- 
dated with  the  above. 

Otter,  for  the  appellant. — The  notice  of 
claim  in  this  case  was  not  sufficient :  it  was 
addressed  to  persons  who  do  not  exist; 
and,  in  addition  to  that,  the  claim  is  for 
property  in  Scotch  Street,  and  the  barrister 
inserts  the  name  in  the  list  of  voters  for  the 
parish  of  St.  Mary  Within.  By  the  40th 
section  of  the  6  Vict.  c.  18.  the  banister 
cannot  alter  a  claim ;  but  he  has  done  so 
here.  Nor  is  this  an  inaccuracy  cured  by 
the  lOlst  section,  which  enacts,  "  that  no 
misnomer  or  inaccurate  description  of  any 
person,  place,  or  thing  named  or  described 
in  any  schedule  to  this  act  annexed,  or  in 
any  list  or  register  of  voters,  or  in  any  notice 
required  by  this  act,  shall  in  anywise  pre- 
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vent  or  abridge  the  operation  of  this  act 
with  respect  to  such  person,  place,  or  thing, 
provided  that  such  person,  place,  or  thing 
shall  be  so  denominated  in  such  schedule, 
list,  register,  or  notice,  as  to  be  commonly 
understood."      This  notice  is,  in  fact,  not 
directed  at  all:   it  is  not  inaccurately  di- 
rected within  the  meaning  of  that  section ; 
and  though  properiy  served,  the  wrongful- 
ness of  the  address  is  not  thereby  assisted, 
but  the  notice  is  invalid.      Besides,  the 
inaccuracy  or  misnomer  must  be  such  as  is 
commonly  understood,  or  the  section  will 
not  apply ;   and  it  cannot  be  maintained 
that  "the  township  of  Scotch  Street"  is 
commonly  understood  to  mean  "  the  parish 
of  St  Mary  Within."   He  also  cited  Hinton 
V.  Hiubm^l),  and  Farrer  v.  Edtworih  (2). 
MtUar,  contrd. — ^The  question  is,  whe- 
ther service  on  the  right  persons,  though 
wrongly  described,  is  sufficient,  and  there 
can  be  no  qu^tion  that  it  is.    The  decision 
is  conclusive,  for  it  is  found  in  the  case 
that  the   claimant  was  duly  served,  and 
that  the  barrister  had  used  his  discretionary 
power  in  amending  the  inaccurate  descrip- 
tion   of    the    overseers    which    appeared 
therein.     The  case  of  Hinton  v.   HinUtn 
goes  to    shew   that  the   decision  of   the 
banister,  in   a  case  like  the  present,  is 
final;   and,  as  describing  overseers  to  be 
overseers  of  part  of  the  parish  must  legally 
mean  that  they  are  overseers  for  the  parish 
at  large,  then  Farrer  v.  Edtworth  is  a  deci- 
sion completely  in  favour.     The  negative 
provision  in  the  40th  section  applies  only 
to  an  alteration  in  the  notice  of  the  qualifi- 
cati<m  described  in  the  claim,  and  that  part 
of  it  was  not  altered  by  the  revising  bar- 
rister. 

Oiler,  in  reply. — The  notice  is  not  ad- 
dressed to  right  persons  by  a  wrong  name. 
It  is  in  fact  addressed  to  one  overseer  only. 
One  of  the  persons  acting  for  Scotch  Street 
WM  an  assistant  merely,  and,  therefore,  not 
properly  tin  overseer.  Nor  can  it  be  said  that 
■nch  direction  is  commonly  understood  to 
mean  the  overseers  of  St  Mary  Within,  for 
the  caae  finds  that  Scotch  Street  has  always 
been  considered  to  be  a  distinct  township. 

Wii.DE,  C.J. — ^The  objection  in  this  case 
is  limited  to  the  direction  and  service  of  the 

(1)14  Uw  J.  Rap.  (H.*.)  C.P.  £8. 
(2)  Not  7«t  raportM. 


notice  of  claim,  which  was  addressed  to  and 
served  upon  overseers  of  a  non-existent 
township.  The  overseers  acting  for  Scotch 
Street,  called  a  township,  and  situate  in  the 
parish  of  St.  Mary  Witiiin,  published  in- 
structions, calling  upon  claimants  to  send 
their  notices  of  claim  to  them ;  and  this 
claimant,  who  purposed  to  act  correctly,  was 
misdirected,  and,  consequentiy,  led  into 
error  by  these  officers,  whose  Sections  he 
followed.  It  seems  that  there  are  four 
overseers  in  this  parish,  each  of  which  takes 
a  particular  district  of  the  said  parish  under 
his  own  management;  such  district  was 
improperly  call»l  a  township ;  but  a  notice 
to  the  overseers  of  the  township  must,  in 
point  of  law,  be  a  notice  to  the  overseers  of 
the  parish  at  large,  for  there  is  no  one  else 
to  whom  it  can  possibly  refer.  The  claim- 
ant acted  according  to  the  directions  of 
these  official  persons ;  and  it  would  be  a 
grievous  hardship  upon  him  if,  by  the  terms 
of  this  act  of  parliament,  we  were  obliged 
to  deprive  him  of  his  franchise.  By  the 
IDlst  section  of  this  act  service  upon 
one  overseer  is  a  service  upon  all  of  them ; 
and  that  section  also  cures  inaccuracy  in 
description.  Now  the  notice  was  to  the 
overseers  of  the  township,  but  the  township 
is  included  in  the  parish ;  the  address  of 
the  notice  was,  therefore,  too  limited,  but 
by  that  section  the  revising  barrister  could 
enlarge  its  terms,  and  has,  in  this  case,  pro- 
perly done  so. 

Cbessweix,  J. — I  also  think  the  decision 
should  be  affirmed.  The  overseers  are 
overseers  for  the  whole  parish,  though  each 
acts  for  a  distinct  part  of  the  parish.  When 
a  notice  such  as  tiiis  is  given  to  overseers 
for  the  district,  it  necessarily  includes  all 
the  overseers  who  have  authority  therein, 
that  u,  all  the  overseers  of  the  parish. 
Then,  the  cliumant  has  given  a  notice  to 
all  the  overseers,  to  which  he  has  added  the 
inaccurate  description  of  the  limited  district, 
which  by  the  lOlst  section  of  the  act  can 
be  amended. 

Williams,  J. — About  this  notice  I  have 
felt  some  difficulty.  It  is  inaccurate  to 
say  "  overseers  of  Scotch  Street,"  when  it 
should  have  been  "  overseers  of  the  parish  of 
St.  Mary  Within."  The  barrister,  however, 
under  all  the  circumstances  of  this  case,  has 
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thought  that  this  description  was  commonly 
understood  to  mean  the  overseen  of  the 
parish,  and,  therefore,  his  decision  was  cor- 
rect. 

Judgment  of  the  revising  barrister 
affirmed,  without  costs. 


CHADWICK  V.  BERAPATH. 


1847.     \ 
Jan.  27.  J 

Libel — Pleading — Forfn  of  Replication 
under  6  4-  7  Fict.  c.  96.  ».  2. 

The  2nd  section  o/  6  <$■  7  Vict.  c.  96. 
enables  a  defendant  in  an  action  of  libel  to 
plead,  by  way  of  defence,  certain  special 
matters  therein  stated,  and  enacts,  that,  "  to 
tuch  plea  to  such  action  it  shall  be  competent 
to  the  plaintiff  to  reply  generally,  denying 
the  whole  of  such  plea"  :—Held,  that  the 
replication  under  this  statute  need  not  deny 
all  the  facts  stated  in  the  plea,  but  the  plain- 
tiff may  traverse  as  much  of  it  eu  he  thinks 
necessary. 

This  was  an  action  for  inserting  a  libelloos 
letter  against  the  plaintiff  in  a  certain  pub- 
lication called  Herapath's  Journal,  of  which 
the  defendant  was  the  publisher. 

The  plea  stated  that  the  Ubel  complained 
of  was  published  after  the  passing  of  a  cer- 
tain statute  (the  6  &  7  Vict.  c.  96.)  in  a 
public  newspaper,  and  was  then  inserted  in 
the  said  newspaper,  without  actual  malice, 
and  without  gross  negligence  ;  and  that 
after  such  publication,  and  before  the  com- 
mencement of  the  suit,  the  defendant  in- 
serted, in  another  part  of  the  said  public 
newsptaper,  a  full  apology  for  the  said  libel, 
according  to  the  form  of  the  said  statute. 
And  the  defendant  now  brings  into  court 
the  sum  of  6^,  ready  to  be  paid  to  the 
plaintiff  by  way  of  amends  for  the  injury 
complained  of  in  the  declaration  ;  and  con- 
cluded with  an  averment  that  the  plaintiff 
had  not  sustained  a  greater  amount  of 
damages. 

To  this  the  plaintiff  replied  : — And  the 
plaintiff  saith  that  he  ought  not  to  be  barred 
firom  maintaining  his  aforesaid  action,  be- 
cause he  says  the  said  libel  was  not  inserted 
without  actual  malice,  and  without  gross 
negligence,  in  manner  and  form  as  in  the 
said  plea  alleged;   nor  did  the  defendant 


insert  a  full  apology  for  the  said  libel, 
according  to  the  said  statute,  in  manner  and 
form  as  in  the  said  plea  alleged.  And  the 
plaintiff  avers  that  he  has  sustained  damages 
to  a  greater  amount  than  5l. 

Special  demurrer. 

Bovill,  for  the  demurrer. — First,  the 
replication  is  bad,  because  it  does  not 
strictly  follow  the  act  of  parliament,  which 
says,  in  section  2,  that  the  plaintiff  may 
reply  generally,  "  denying  the  whole  of 
such  plea."  This  would  be  a  bad  replication 
at  common  law,  because  it  puts  too  much  m 
issue  :  it  can  only  be  good  by  force  of  the 
statute,  and  then  the  form  there  given  must 
be  strictly  followed,  or  else  it  is  not  a  sta- 
tutable replication.  In  the  case  of  Leaf 
V.  Robson  (1 )  it  was  held,  that  a  plea  under 
the  lOth  section  of  5  &  6  Vict  c.  116.  (In- 
solvent Debtors'  Act)  must  follow  strictly 
the  form  there  pointed  out,  or  it  is  bad. 
Then,  the  plaintiff  is  boun^,  by  the  2nd 
section  of  Lord  Campbell's  Act,  to  deny 
the  whole  of  the  plea.  He  does  not  do  so : 
for  instance,  he  does  not  traverse  the  fut 
that  the  libel  was  contained  in  a  public 
newspaper,  as  alleged  in  the  plea. 

[Maule,  J. — In  Leaf  v.  Robson  the  act 
of  parliament  gave  a  form  of  pleading,  which 
the  defendant  did  not  adopt.  There  is  no 
formal  method  insisted  on  by  this  act ;  but 
the  plaintiff,  in  his  replication,  may  deny  as 
much  of  the  plea  as  he  chooses — be  need 
not  deny  everything.] 

Secondly,  when  the  plaintiff  denies  die 
plea,  he  must  do  so  in  the  usual  and  recog- 
nized form — he  must  propose  a  correct  issue, 
in  the  form  of  an  affirmative  and  negative 
averment.  Here  the  malice  is  n^atived  ia 
the  plea,  and  negatived  also  in  the  replica- 
tion ;   therefore  it  is  bad. 

[Maule,  J.— The  plea  says  die  libel  was 
inserted  without  madice :  the  replication 
says  the  libel  was  not  inserted  without 
malice ;  which  is  correct  in  form.] 

Montagu  Chambers  and  Peacock,  contis, 
were  not  called  upon. 

Per  Curiam — 

Judgment  for  the  plaintiff. 

(1)13  Mee.  &  Wela.  651  ;  •.  o.  14  Uw  J.  Kep. 
(N.S.)  Ezob.  129. 
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LEE  V.  SIMPSON. 


1847 
Jan.  19. 

Fenue — Material  Evidence — Dramatic 
Entertainment — Description  of  Offence  in 
Action  for  Penalties. 

The  plaintiff  entered  into  an  undertaking 
to  ifise  material  evidence  in  Middlesex.  In 
an  action  against  the  defendant  for  penalties 
under  8^4  Wai.  4.  e.  15.  s.  2,  "for  re- 
presenting a  pantomime,  of  which  the  plaintiff 
tsas  the  author,  without  his  licence,  at  a 
place  of  dramatic  entertainment,"  he  called 
•  witness  who  proved  taking  the  pantomime 
in  manuscript  from  the  plaintiff's  house  in 
Surrey,  and  offering  it  for  sale  by  the  plain- 
tiff's directions  to  B.  in  Middlesex : — Held, 
thai  this  evidence  satisfied  the  undertaking. 
Also,  that  a  pantomime  is  a  dramatic  enter- 
tainment within  the actS  ^  4  Will. 4.  c.  15, 
and  protected  thereby ;  and  that  it  was  not 
necessary  to  prove  that  the  defendant  knew 
that  the  plaintiff  was  the  author. 

Held,  also,  that  in  an  action  of  this  nature 
it  is  sufficient  to  describe  the  offence  in  the 
terns  of  the  act  of  parliament. 

This  was  an  action  of  debt  for  penal- 
ties under  3  &  4  Will.  4.  c.  15.  s.  2.  (I), 
(an  act  to  amend  the  laws  relating  to  dra- 
matic literary  property).  The  declaration 
stated  that  after  the  passing  of  the  8  &  4 
Will.  4.  c.  15,  intituled,  &c.,  the  plaintiff 
was  the  author  of,  and  did  compose  a  cer- 
tain dramatic  entertainment  called  *  Princess 
Battledore,  or  Harlequin  Shuttlecock,'  and 
that  he  was  and  still  is  the  proprietor 
thereof,  and  as  such  had  and  has  the  sole 

(I)  Whicli  enacts,  "that  if  any  perton  shall, 
dnriog  the  eontinuuice  of  such  sole  liberty  as  afore- 
•aid,  contnrj  to  (he  intent  of  this  act,  or  right  of  the 
author  or  hi*  asaigoee,  represent,  or  cause  to  be  re* 
presented,  without  the  consent  in  writing  of  the 
SBthar  or  other  proprietor,  first  had  and  obtained 
at  any  place  of  dramatic  entertainment,  within  the 
liaiits  aforesaid,  any  such  production  as  aforesaid, 
or  any  part  thereof,  every  auch  offender  shall  be 
BaUa  for  each  aod  every  such  repreaentation  to  the 
payneot  of  an  amount  not  leas  than  40<.,  or  to  the 
raU  amount  of  the  benefit  or  advantage  arising  from 
aoch  representatioo,  or  the  injury  or  loss  sustained 
by  the  plaintiff  therefrom,  whichever  shall  be  the 
grsater  damages,  to  the  author  or  other  proprietor 
of  each  production  so  rapreaenled  contriiry  to  the 
true  intent  and  meaaing  of  this  act,  to  be  recovered 
together  with  double  costs  of  suit  by  such  author 
w  other  proprietora,  in  any  oeurt  having  jurisdic- 
tion in  such  eases." 

Mew  SsniBS,  XVI.-CP. 


liberty  of  representing  the  said  dramatic  en- 
tertainment, and  that  within  twelve  calendar 
months  next  before  the  commencing  of  the 
suit,  and  whilst  the  plaintiff  was  such  author 
and  proprietor,  the  defendant  on  twenty- 
three  several  occasions,  to  wit,  on  &c., 
and  without  the  consent  in  writing  of  the 
plaintiff,  so  being  such  author  and  proprietor 
.  as  aforesaid,  did  cause  the  said  dramatic 
entertainment  to  be  represented  at  a  certain 
place  of  dramatic  entertainment  called  the 
'  Theatre  Royal,  Liverpool,'  in  the  county 
of  Lancaster,  contrary  to  the  form  of  the 
statute,  &c.,  whereby  he,  the  defendant,  was 
liable  to  pay  to  the  pidntiff  for  each  such 
representation  not  less  than  40s.,  or  the 
amount  of  the  benefit  or  advantage  arising 
from  each  of  such  representations,  or  the 
injury  sustained  by  the  plaintiff  thereupon, 
whichever  should  be  the  greater  damages.  , 
And  the  plaintiff  avers  dtat  40«.  is  the 
greatest  damages  recoverable  by  him  ac- 
cording to  the  statute  in  respect  of  each  of 
such  representations,  &c. 

Plea,  nil  debet  by  statute. 

At  the  trial,  before  Coltman,  J.,  at  the 
present  sittings  for  Middlesex,  it  appeared 
that  in  1838  the  plaintiff  wrote  the  intro- 
duction and  conclusion  of  a  pantomime, 
which  was  stated  to  be  a  piece  consisting  of 
three  parts,  of  which  the  first  and  third  were 
written,  and  called  the  introduction  and 
conclusion,  the  second,  called  the  comic 
business,  being  arbitrary,  and  according  to 
the  discretion  and  taste  of  the  manager  of 
the  theatre  and  the  performers.  The  plain- 
tiff proved  that  he  was  the  author  of  the 
first  and  third  parts  of  the  pantomime, 
which  had  been  performed  twenty- three 
times  by  the  defendant  at  his  theatre  in 
Liverpool ;  and  that  he  had  never  pub- 
lished it  or  disposed  of  it.  The  manuscript 
of  the  pantomime  was  proved  by  a  witness 
to  have  been  seen  by  him  at  the  plaintiff's 
house  in  Surrey  in  1838  and  1839.  In 
1843  the  defendant  applied  to  D.  to  furnish 
him  with  a  pantomime,  and  purchased  of 
D.  the  pantomime  of  the  plaintiff,  which  D. 
stated  to  the  defendant  was  his  own  com- 
position, and  for  representing  which  the 
present  action  was  brought.  The  plain- 
tiff, upon  bringing  back  the  venue,  entered 
into  the  usual  undertaking  to  give  material 
evidence  in  Middlesex ;  and  it  was  proved 
that  L,  on  behalf  of  the  plaintiff,  and  by  his 
P 
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directions,  in  1842  took  the  pantomime  in 
manuscript  and  offered  it  for  sale  to  G,  the 
proprietor  of  a  theatre  in  Middlesex,  who, 
however,  did  not  become  a  purchaser.  The 
learned  Judge  decided  at  the  trial  that  the 
plaintiff  was  entitled  to  recover  the  penalty 
of  404.  for  each  performance  for  which  he 
sued,  according  to  the  second  section  of  the 
act  before  named. 

M.  D.  Hill  moved  for  a  new  trial ;  first, 
because  the  undertaking  to  give  material 
evidence  in  Middlesex  had  not  been  com- 
plied with,  the  evidence  on  that  point  being 
immaterial  evidence.  Secondly,  because 
the  performance  was  not  a  performance 
and  the  pantomime  was  not  a  dramatic  en- 
tertainment within  the  terms  of  the  3  &  4 
Will.  4.  c.  15.  Thirdly,  it  should  have 
been  proved  that  the  defendant  knew  the 
piece  was  the  property  of  the  plaintiff. 
Also,  in  arrest  of  judgment,  because  it 
was  not  allegred  in  the  declaration  that 
the  representations  of  the  pantomime 
were  public  representations.  On  the  first 
point:  there  is  no  evidence  whatever  of 
authorship  in  Middlesex,  which  is  the  only 
material  fact  attempted  to  be  proved  in  that 
county ;  this  is  a  defect  in  the  plaintiff's 
case,  who,  by  his  undertaking,  binds  him- 
self to  give  such  evidence.  The  author- 
ship was  proved  to  have  been  in  Surrey, 
and  the  attempted  sale  in  Middlesex  might 
perhaps  be  admissible,  but  was  not  material. 
The  late  case  of  Clarke  v.  Duruford  (2) 
re«>gni8es  the  distinction  between  these  two 
kmds  of  evidence. 

[Maule,  J. — I  think  no  evidence  is  ad- 
missible which  is  not  material.  The  under- 
taking has  reference  to  the  declaration,  and 
that  alleges  that  the  plaintiff  was  the  author.] 

As  to  the  second  point.  The  statute 
under  which  the  plaintiff  seeks  to  recover 
is  a  penal  statute — Earl  Spencers.  StoanneU 
(3),  and  must  be  construed  strictly.  The 
second  section  calls  the  40«.  a  "  penalty," 
and  persons  who  contravene  its  provisions 
are,  in  section  4,  called  "  offenders."  The 
plaintiff  does  not  pretend  to  have  sustained 
any  damages,  and  the  test  of  a  penal  sta- 
tute is,  "  are  the  penalties  measured  by  the 
damages  incurred  ?"  and  therefore  this  act 
must  be  as  strictly  interpreted  as  if  trans- 

(2)  15  Law  J.  Rep.  (u.s.)  C.P.  146. 

(3)  SMecfitWelt.  162;s.c.7L«w3.Rep.(s.8.) 
Exch.  73.  V  y       I 


portation  instead  of  a  payment  of  40t.  had 
been  the  punishment  for  its  violation.  The 
word  "  pantomime"  does  not  occur  in  this 
act,  whereas  in  the  act  6  &  7  Vict.  c.  68, 
which  is  made  in  part  materid,  that  word 
occurs  in  s.  23.  (the  interpretation  daose); 
and  thu  shews  that  the  legislature  did  not 
intend  to  include  pantomimes  in  the  former 
act.     Then  the  words  of  this  act  only  pro- 
tect perfect  and  complete  literary  produc- 
tions,  and  such   as  are  capable  of  being 
printed.    This  was  notcomplete ;  the  second 
part  was  not  in  existence,  and  a  pantomime, 
as  described  by  the  witnesses,  is  not  a  pi»> 
duction  capable  of   being  printed.      The 
words  in  the  act,  "  other  dramatic  entertain- 
ment," must  mean  such  as  are  ^tudem 
generi*  with  those  before  mentioned— TAe 
King  v.  Hardy  (4).     Thirdly,  this  being 
a  penal  act,  it  was  necessary  to  prove  a 
scienter ;   here  the  evidence  shewed  that 
the  defendant  really  performed  innocently 
that  which  he  had  purchased  l^;ally.   Aetut 
non  facil  reiu  nisi  ment  sit  rea —  The  King  v. 
Marsh  (5). — In  arrest  of  judgment.     The 
declaration  follows  the  words  of  the  act, 
and  alleges  that  the  defendant  caused  the 
piece  "  to  be  represented  at  a  place  of  dra- 
matic entertainment."      It  is  not  always 
suflScient  to  follow  the  words  of  an  act  of 
parliamentindescribingan  ofience — FUteher 
T.  Calthorp  (6).    It  is  sometimes  necessary 
to  negative  circumstances  to  bring  a  party 
within  the  terms  of  a  statute — The  Qnten 
V.  Baines  (7).     The  words  in  this  act  must 
mean  a,  public  performance,  firom  which  alone 
the  plaintiff  could  sustain  any  damage,  and 
the  declaration  should  have  stated  that  the 
performance  was  at  a  public  place.  Under  the 
allegation  as  it  now  stands,  it  might  have 
been  performed  at  a  private  house,  which 
could  not  be  the  subject  of  an  action.     He 
also  cited  Chancy  v.  Payne  (8). 

Wilde,  C.J. — The  Court  are  of  opinion 
that  no  rule  be  granted  in  this  case.  As  to 
the  first  point,  that  there  was  no  material 
evidence  of  any  fact  in  Middlesex  to  satisfy 
the  plaintiff's  undertaking,  we  think  that 

(4)  Cited  6  Tenn  Rep.  .528. 

(5)  2  B.  &  C.  720. 

(6)  14  Uw  J.  Rep.  (H.s.)  M.C.  49. 

(7)  Ld.  Raym.  I26fi. 

(8)  1  Q.B.  Kep.712;  s.o.  10  Uw  J.  Rep.  (n.i^) 
Q.B.  232. 
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eridenoe  of  offering  the  composition  for  sale 
in  Middlesex  was  material ;  it  was  confirma- 
tory to  establish  the  fact  of  authorship,  and 
tlienfore  material  to  get  a  verdict.     There 
g^t  hare  been  some  evidence  to  go  to  the 
jniy  of  authorship  in  Surrey ;  but  the  case 
would  have  been  naked,  indeed,  without 
mne  AirUier  eorroborating  evidence  of  the 
existence  of  the  composition  before  1844. 
The  evidence  need  not  be  essential  to  the 
msintensnce  of  the  action  to  satisfy  the 
nndertaking.     Many  of  the  cases  on  thia 
bead  are  decided  upon  fine  distinctions;  bnt 
here  the  evidence  was  confirmatory  of  a 
very  material  and  substantia  fact.     It  is 
then  contended  that  this  is  not  a  dramatic 
cotertainment  within  the  terms  of  the  act 
of  parliament,  and  that  it  is  not  an  entire 
piece.     It  was  intended  as  a  dramatic  en- 
tertainment, and  has  been  represented  as 
•ach.   Why  is  it  not  an  entire  piece  7    The 
author  did  not  intend  to  add  anything  to  it. 
It  was  as  complete  as  any  production  of  that 
oatare  ever  was  or  ever  could  be  made.    It 
was  valuable,  or  the  defendant  would  not 
have  bought  it.  The  act  was  intended  to  pro- 
tect dramatic  literary  property,  and  this  was 
tnch  a  complete  and  valuable  composition 
as  the  act  contemplated.     The  real  merit 
of  a  work  the  Court  will  not  investigate. 
It  is  said  the  defendant  acted  innocently, 
and  therefore  is  not  liable  to  penalties :  but  he 
has  infringed  property  of  the  plaintiff,  which 
the  act  protects,  and  therefore,  fro  hdc  vice, 
he  is  an  offender  within  its  terms.     The 
|nt)tection  would  be  illusory  if  a  plaintiff 
were  always  bound  to  shew  the  knowledge 
of  the  defendant.     As  to  arrest  of  judg- 
ment.   The  act  prohibits  representations  at 
places  of  dramatic  entertainment ;  and  the 
plaintiff,   in  his   declaration,    follows  the 
words  of  the  act.    Whatever  the  act  means 
by  these  words,  he  means  the  same  in  his 
declaration.     If  it  were  not  such  a  place 
as  the  act  means,  the  defendant  must  shew 
that;    but  no  objection  of  this  kind  was 
stated  at  the  trial,  and  no  doubt  the  evi- 
dence was  satis£actory  on  this  point  to  the 
defendant  himself.     The  cases  which  have 
been  cited  to  maintain  the  position  advanced, 
are  all  cases  of  summary  convictions,  which 
are  wholly  inapplicable  to  actions  of  this 
nature. 

Rule  refuted. 


27.  J 


SCOTT  V.  BERKELEY. 


1847 
Jan 

Company — Intuffieieney  of  Facts  to  fix 
Defendant  as  a  Member — Evidence — Effect 
of  Act  of  Parliament. 

The  defendant  attended  meetings  of  the 
directors  of  a  company  from  November 
1837  to  March  1838.  In  July  1838  am  act 
of  parliament  pasted,  by  which  the  defen- 
dant was  named  and  appointed  a  director  of 
the  company.  A  judgment  by  confession  was 
entered  against  the  secretary  of  the  company 
in  November  1843.  The  plaintiff  had  not 
interfered  in  the  affairs  of  the  company  since 
March  1838: — Held,  that  the  above  facts 
did  not  sufficiently  establish  that  the  defen- 
dant was  a  member  at  the  time  of  the  judg- 
ment. 

To  a  declaration  in  scire  facias  the  de- 
fendant pleaded  that  he  was  not  a  member 
of  the  company  at  the  time  of  the  judgment. 
The  case  came  on  before  Tindal,  C.J.,  at 
Guildhall,  at  the  Sittings  after  Trinity  term, 
1845,  when  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court 
upon  the  following 

CASE. 

In  the  year  1837,  several  gentlemen 
associated  themselves  for  the  purpose  of 
forming  a  company,  to  be  called  the  India 
Steam  Ship  Company,  for  the  establish- 
ment of  a  communication  by  steam  vessels 
between  this  country  and  India,  by  way  of 
the  Cape  of  Good  Hope,  and  between  this 
country  and  Australia.  They  engaged 
apartmente  at  No.  7,  Pall  Mall,  upon  the 
outer  windows  of  which  the  title  of  the 
company  was  announced  in  lai^  letters, 
they  furnished  there  a  board-room  for  the 
directors,  they  engaged  clerks  and  other 
servants,  and  appointed  a  solicitor,  auditors 
and  bankers  to  the  company,  and  issued 
prospectuses.  The  prospectuses  commenced 
as  follows:  —  "Prospectus  of  the  India 
Steam  Ship  Company,  by  the  Cape  of  Good 
Hope.  Capital.  500,000/.,  in  10,000  shares 
of  50/.  each.  Directors,  A.  B,  of  &c.  &c., 
Esq.,  Chairman,  C.  D,  of  &c.  &c.,  Deputy- 
Chairman."  The  Hon.  Craven  Berkeley, 
M.P.  (the  defendant) — [here  followed  the 
names  of  other  directors,  bankers,  &c.  &c.] 
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In  the  course  of  the  months  of  October, 
November  and  December  1837,  and  Janu- 
ary, February  and  March  1838,  the  de- 
fendant from  time  to  time  attended  as  a 
director  at  the  board-room  in  Pall  Mall,  and 
summonses  to  attend  the  meeting  of  direc- 
tors, together  with  all  papers  issued  by  the 
board,  and  prospectuses,  were  delivered  from 
time  to  time  in  official  envelopes,  by  the 
messenger  and  porter,  at  the  residence  of  each 
of  the  gentlemen  who  were  named  in  the 
prospectus  as  directors,  including  that  of  the 
defendant.  The  messenger  did  not  leave 
papers  or  summonses  at  the  defendant's 
residence  after  March  1838,  and  the  defen- 
dant did  not  attend  at  the  board  after  that 
time.  On  the  31st  of  July  1838,  the  act 
passed  for  forming  the  said  India  Steam  Ship 
Company  (1  &  2  Vict.  c.  xcvii.)  By  this 
act,  it  was,  amongst  other  things,  enacted, 
that  A.  B,  the  Hon.  Craven  Berkeley  (the 
defendant),  C.  D,  &c.  &c.,  and  all  and  every 
such  person  or  persons,  body  or  bodies 
politic,  corporate  or  collegiate,  who  should 
be  or  might  from  time  to  time  become  a 
proprietor  or  proprietors  of  any  share  or 
shares  in  the  undertaking  thereby  esta- 
blished, and  their  respective  successors, 
executors,  administrators  and  assigns  should 
be,  and  they  were  thereby  united  into  a 
company,  by  the  name  of  the  India  Steam 
Ship  Company.  On  the  80th  of  July 
1839,  the  secretary  of  the  company  inrolled 
upon  oath,  in  the  Court  of  Chancery,  a 
memorial  of  the  names  and  descriptions  of 
the  secretary  and  of  the  several  persons 
being  members  of  the  said  company,  in  the 
form  for  that  purpose  expressed  in  the 
schedule  to  the  said  act.  The  defendant's 
name  was  not  in  this  memorial.  The  last 
meeting  of  the  directors,  previous  to  this 
inrolment,  was  on  the  6th  of  March  1839. 
From  that  time  they  ceased  to  meet.  In 
the  company's  deed  (prepared  by  the  soli- 
citor from  instructions  given  by  the  directors 
in  November  1837),  Mr.  Berkeley's  name 
is  set  forth  as  a  director,  a  seal  was  placed 
on  the  deed  for  his  signature,  and  his  name 
was  written  in  pencil,  opposite  to  the  seal, 
for  that  purpose.  He  never  executed  the 
deed.  Fifty  shares  were  required  for  the 
qualification  of  a  director.  The  directors 
were  constituted  by  themselves.  No  shares 
were  actually  issued.  About  1,200  were  sub- 
scribed for.     On  the  6th  of  November  1 843, 


judgment  was  ^;ned  i^aintt  Hke  seeretoiy 
in  an  acti<m  commenoed  on  the  IStfa  ef 
April  1840.  The  plea  in  that  action  ms 
withdrawn,  in  the  bond  Jidehehei  thattheie 
was  no  defence  to  the  action,  and  by  con- 
sent of  the  parties  judgment  waa  entered 
by  confession  upon  the  6th  of  November 
1843  for  35,0062.  Is.  9d.,  the  amount  thai 
due  from  the  company  to  the  plaintiff.  No 
execution  has  been  had,  but  by  payments 
since  made  the  debt  is  reduced  to  21,658i. 
8«.  4d.  The  question  for  the  oinnion  of 
the  Court  was,  whether  under  die  above 
circumstances,  the  defendant  was  a  mem- 
ber of  the  company  at  the  time  of  the 
giving  and  recovering  of  the  said  judgment 
If  so,  execution  was  to  issue  against  the 
defendant  for  the  sum  of  21,6582.  St.  id. 
If  not,  a  verdict  was  to  be  entered  for  the 
defendant.  The  record  in  the  first  and  the 
pleadings  in  this  action,  the  act  of  parlia- 
ment, and  a  copy  of  the  memorial,  are  to 
form  part  of  the  case,  the  Court  to  draw 
such  inferences  as  they  think  a  jury  ooght 
to  have  drawn. 

The  plaintiff's  points  for  argument : — In 
consequence  of  the  defendant's  personal 
connexion  with  the  company,  as  set  forth 
in  the  case,  and  his  being  named  in  the 
act  of  parliament  establishing  the  company, 
he  thereby  became  and  was  a  member 
thereof;  and  he  did  not  eease  to  be  so 
by  reason  of  his  name  being  omitted  in 
the  memorial  of  the  names  of  the  members, 
inrolled  by  the  seerelary  upon  the  SOtb 
of  July  1839;  but  he  remained  and  was 
a  member  at  the  time  of  the  judgment  in 
1843. 

The  defendant's  points  for  aiguaaoit  :— 
The  defendant  will  contend,  tliat  he  was 
not  a  member  of  the  company  at  the  time 
in  question ;— first,  because  the  conapany 
was  not  formed  or  legally  existent,  as  die 
conditions  of  the  act  as  regards  orignud 
capital  were  never  complied  with ;  secondly, 
that  his  name  was  inserted  in  the  act  with- 
out his  authority ;  thirdly,  that  his  name  i« 
not  contained  in  the  memorial  inndled; 
fourthly,  that  he  never  was  a  proprietor  of 
any  share  or  shares  in  the  undertaking. 

Greenuood  (with  whom  was  Shwe,  Serf.}, 
for  the  plaintiff. — The  power  of  parliameBt 
is  omnipotent,  and  the  first  section  of  tbe 
act  rderred  to  makes  the  defendant  an  actual 
member  of  the  company.     The  words  of  tbe 
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•et  are  express,  and  his  scarcely necessaiy 
to  dwell  on  this  point  (1).  Csile  says, "  The 
power  and  jurisdiction  of  the  parliament 
is  so  transcendent  and  absolute,  as  it  cannot 
be  confined  either  for  causes  or  persons 
within  any  bounds;"  he  then  goes  on  to 
state  many  examples  of  this  power — ith 
lust.  pp.  36,  37-  But  it  is  not  necessary  to 
urge  strenoously  the  power  of  parliament, 
f<»  it  is  found  that  the  defendant  was  a 
party  to  issuing  prospectuses,  in  which  his 
name  appeared,  and  that  he  attended  as  a 
diiectOT  of  the  company  for  six  months; 
and  there  is  not  a  titde  of  evidence  of 

(1)  The  parts  of  the  act,  1  &  2  Vict.  c.  xoni., 
■laterial  in  tbis  easa  are  the  following : — The  lat 
Kction  eoaets,  that  certain  persons,  naming  the  de- 
feodent  (among  them),  and  those  who  shall  from 
tisM  to  tima  become  proprietors  in  the  nndartaking 
"  shall  be  and  thaj  are  hereby  united  into  a 
eompan;,  by  the  name  of  the  India  Steam  Ship 
Company." 

Tbe  6th  section  enacts,  "  That  from  and  after  the 
passing  of  thia  act  all  aetiona,  &&  by  and  against 
lbs  said  eompaoy  shall  and  may  be  commenced  by 
and  against  the  secretary  for  the  time  being." 

The  9th  section  enacts,  "  That  a  memorial  of  the 
names  and  descriptioaa  of  the  several  persons 
being  members  of  the  said  oompany  (in  a  form 
girea  in  tba  sdiedale  to  the  aaid  act)  shall  be  ii^ 
rolled,  upon  oatb,  in  the  Court  of  Chancery  within 
twelre  calendar  months  &om  the  passing  of  the 
act,  and  when  any  person  or  persons  shall  cease  to 
be  a  member  or  members  of  the  said  company,  and 
when  any  person  or  persons  shall  become  a  mem- 
ber or  members  of  the  said  company,  a  memorial 
thereof  shall  be  in  like  manner  inrolled  as  aforesaid." 

The  10th  section  enacts.  "  That  nntil  snch  memo- 
rial as  fint  hereinbefore  mentioned  shall  hare  been 
iiBoUed.  no  action  aball  be  brought  by  the  said 
company  under  the  authority  of  the  said  act,  and  all 
members  whose  names  are  expressed  in  any  inrol- 
ment  made  in  pursuance  of  the  act  shall  be  liable 
to  all  aotions.  Judgments,  Sie,  &c,  until  a  memorial 
of  their  having  ceased  to  be  membera  ahsU  hare 
been  inroUed.'' 

The  llth  section  enacts,  "That  execution  upon 
any  judgment  obtained  against  the  secretary  of  the 
aaad  eompany  may  be  issued  against  any  member 
far  the  time  being  of  dia  said  company,"  &o.  tec 

Tbe  14th  section  onsets,  "  that  the  provisions  of 
the  said  act  shall  extend  to  the  said  India  Steam 
Slip  Company,  at  all  timea  during  the  continuance 
thereof,  whether  the  said  eompany  hath  been  here- 
tofore or  aball  hereaf^  be  eomposed  of  all  or  some 
of  the  persons  who  were  the  original  membera 
thereof,  or  of  all  or  some  of  those  persons  together 
with  other  peraons  who  were  not  original  mem- 
bers," &o.  &e. 

Tbe  16lb  aeetion  enacts,  ■'  thatthe  original  capi- 
tal or  joint  stock  of  the  aaid  company  shall  con- 
sist of  the  sum  of  500,000/.,  in  shares  of  SOL  each, 
with  power  to  increase  tbe  capital  by  lease,  &e.  to 
a  sum  not  eaceediog  1,000,000{.'' 


any  act  done  by  him  to  shew  that  he 
has  ceased  to  be  a  member.  But  the 
defendant  will  contend,  first,  that  the  capital 
was  not  subscribed  for ;  and  therefore  the 
defendant  is  not  liable.  To  substantiate 
this  point,  the  cases  of  Nockeh  t.  Crosby 
(2),  Bourne  v.  Freeth  (3),  and  Dickinson 
V.  Falpy  (4),  will  be  relied  on.  But 
none  of  them  apply  here ;  they  were  all 
actions  seeking  to  fix  liabilities  on  persons 
who  had  become  subscribers  subsequently 
to  an  abortiTe  attempt  to  form  a  company. 
They  only  decide,  that  if  persons  subscribe 
after  the  inception  of  a  company,  and  the 
company  &ils  to  raise  the  propowd  capital, 
they  are  not  liable ;  but  all  of  those  cases, 
particularly  the  first,  are  strong  to  shew 
that  if  the  attempt  fails  the  original  pro- 
jectors must  de£ray  all  liabilities.  This 
company  was  formed,  and  the  members 
thereof  concluded  by  the  act  of  parliament ; 
and  had  there  been  no  subsequent  subscri- 
bers, still  it  would  have  been  a  company, 
and  the  members  of  it  liable.  The  defendant 
will  contend,  secondly,  that  his  name  was 
inserted  in  the  act  without  his  authority. 
To  which  there  are  two  answers :  first,  snch 
a  defence  must  be  proved  ;  and  there  is  no 
evidence  to  support  such  a  suggestion ;  on 
the  contrary,  the  evidence  is  all  the  other 
way.  Secondly,  it  can  only  furnish  ground 
for  an  application  to  parliament  to  repeal 
the  act  itself.  The  authority  of  a  statute 
cannot  be  superseded  in  this  manner.  The 
defendant  contends,  thirdly,  that  his  name 
not  being  in  the  memorial  inrolled  in  July 
1889,  therefore  he  is  not  liable.  If  it  had 
been,  there  can  be  no  doubt  the  defendant 
would  have  been  liable  to  all  actions;  but  as 
he  was  an  original  member,  it  is  not  neces- 
sary to  fix  his  liability  as  a  mehnber  that 
his  name  should  be  in  the  memorial.  The 
inrolment  was  made  jnst  within  a  year  of 
the  passing  of  the  act.  Who  was  liable 
dnring  the  whole  of  that  period  for  expenses 
incurred,  and  contracts  entered  into,  both 
previous  and  subsequent  to  its  passing? 
Clearly  the  original  members.  But  the 
dth  section  of  the  act  decides  the  point,  for 
it  says,  "  irom  and  after  the  passing  of  the 

(2)  3  B.  &  C.  814. 

(3)  9  Ibid.  632}  s.  c.  7  Law  J.  Rep.  K.B. 
292. 

(4)  10  B.  &  C.  128;  s.  c.  8  Law  J.  Rep.  K.B. 
51. 
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act"  actions  are  to  be  brought  against  the 
secretary  of  the  company.  Suppose  a  con- 
tract entered  into  and  on  action  brought  a 
month  after  the  act  passed,  the  defendant 
would  have  been  liable ;  and  it  would  have 
been  no  defence  to  say  no  memorial,  and 
therefore  it  ctonot  be  maintained  that  a 
company  formed  as  this  is  could  go  on 
for  864  days  incurring  enormous  liabilities, 
and  then,  by  inrolling  the  names  of  insol- 
vent or  worthless  persons,  absolve  them- 
selves from  all  their  engagements :  yet  such 
a  consequence  must  follow,  if  the  omission 
of  names  from  the  memorial  discharges  the 
persons  so  omitted.  But  the  act  does  not 
intend  that  the  memorial  shall  relieve  any 
person  from  liability.  The  10th  section 
enacts,  thai  no  action  shall  be  brought  by 
the  company  till  the  memorial  is  inrolled, 
but,  of  course,  previous  thereto,  parties 
could  recover  against  the  original  members 
of  the  company. 

[Crbssweu.,  J. — It  is  not  stated  in  the 
case  when  this  debt  was  incurred.] 

It  does  not  appear  distinctly.  But  sup- 
pose the  debt  incurred  before  the  inrolment, 
to  whom  is  a  creditor  to  look  but  to  the  act 
of  parliament  ?  If  incurred  after  the  inrol- 
ment, still  the  act  and  the  prospectus  fur- 
nished credit  for  the  contract. 

[Maule,  J.  —  If  an  original  member 
ceases  to  be  a  member  before  memorial, 
how  is  he  to  shew  that? — I  should  think 
the  second  sort  of  memorial  mentioned  in 
the  act  means  a  qualification  of  the  first 
memorial.  Is  not  the  first  memorial  some 
evidence  to  shew  that  a  person  is  not  a 
member  ?] 

The  act  makes  the  defendant  a  member, 
and  he  so  continues  till  memorialized  out 
of  the  company.  A  previous  memorial  is 
not  necessary  to  create  his  membership — it 
already  existed ;  and  the  10th  section  en- 
(kcts,  that  persons  are  to  remain  members 
until  a  memorial  of  their  having  ceased  to 
be  members  shall  have  been  inrolled.  Per- 
haps there  may  be  a  difficulty  before  any 
memorial  for  an  original  member  to  shew 
that  he  has  ceased  so  to  be ;  but  if  he  were 
a  proprietor  as  well  as  a  member  (the  act 
uses  both  terms,  but  can  scarcely  contem- 
plate different  things)  he  might  produce  the 
transfer  books  and  so  absolve  himsel.  But 
the  plaintiff  is  not  called  upon  to  clear  up 
difficulties;  he  relies  upon  the  act,  which 


anthoritatively  fixes  the  deflendant  as  a 
member,  and  he  so  continues  till  memo- 
rialized out  of  his  membership.  Bat,  io 
£M!t,  the  memorial  is  wholly  inoperadve 
and  invalid ;  it  was  inrolled  when  nothing 
was  subscribed;  and  the  Court  will  not 
hold  that  a  memorial  under  such  circum- 
stances renders  the  few  persons  therdn 
named  liable  to  all  the  engagements,  sod 
wholly  discharges  original  members  who** 
names  are  omitted  therefrom.  Only  1,200 
shares  were  subscribed  for,  not  one-fifth  of 
the  proposed  capital;  and  in  Irwiu  t.  Lord 
Charleville,  not  reported,  but  tried  befitn 
Lord  Abinger,  (a  case  in  which  this  very 
memorial  was  relied  upon  as  fixing  the 
defendant,)  that  learned  Judge  held  that  the 
memorial  was  an  absolute  fraud,  the  sum 
subscribed  being  far  too  small,  and  that  it 
could  not  have  the  eflfect  contended  for. 

[Williams,  J. — By  the  10th  section,  all 
members  inrolled  are  liable.] 

But  persons  cannot  be  made  memben  by 
inrolment  only,  the  subscription  being  so 
inadequate  :  if  they  could  be,  the  inrolment 
of  five  persons  holding  a  single  share  each 
would  render  them  only  liable  and  abadTe 
all  others ;  the  capital  not  being  subscribed, 
none  but  the  original  parties  are  members, 
though  their  names  be  in  the  memorial. 
The  defendant  is  liable  because  he  ia  aa 
original  member  mentioned  in  the  act  whidi 
forms  the  company ;  the  contract  was  with  the 
company,  the  action  was  against  the  com- 
pany, judgment  was  against  the  company,  he 
is  a  member  of  the  company,  and  therefore 
liable.  The  memorial  is  not  wanted  either 
to  put  him  in  or  put  him  out ;  and  if  all 
tlie  capital  had  been  subscribed  for  within 
a  month  of  the  passing  of  the  act,  all  the 
names  of  the  subscribers  appearing  in  the 
books  would  have  been  liable  though  there 
were  no  memorial.  The  defendant  is  clearly 
shewn  to  be  a  member  of  the  company, 
and  it  is  for  the  other  side  to  shew  him  out 
of  it. 

[Maule,  J. — The  company  do  not  put 
his  name  in  the  memorial :  is  not  that  evi- 
dence? It  is  a  sort  of  admission  by  them  that 
be  was  not  a  member  then.] 

That  may  be  evidence  in  his  favour  as 
against  the  company,  but  has  no  efiect  in 
actions  by  third  parties,  as  the  plaintiff  is 
here.  Lastly,  the  defendant  will  contend, 
that  he  is  not  liable,  because  he  was  never 
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a  proprietor  of  shares.  No  shares  were 
ever  issued.  Is  then  no  person  liable  ?  No 
shares  could  have  been  issued  before  the 
act;  but  it  enacts,  in  sect.  6,  UtaXfrom  and 
after  the  fasting  of  the  act,  the  company 
may  be  sued, — clearly  shewing  that  those 
who  then  represented  the  company  were 
liable  for  preUminary  expenses,  though  they 
could  not  then  have  been  proprietors  of 
shares.  And  this  is  further  material  as 
shewing  the  failure  of  the  third  point,  which 
is  stated  for  the  defendant.  No  person  can 
be  a  new  member  subsequent  to  the  act 
without  shares ;  and  no  shares  were  issued. 
The  memorial  giving  the  names  of  certain 
persons  as  members  is  therefore  wholly 
invalid,  because  they  never  bad  shares ;  and 
the  original  members  only  are  liable,  for  no 
other  person  can  be.  There  can  be  no  dis- 
tinction made  in  this  case  in  consequence 
of  the  length  of  time  between  the  act  of 
parliamentand  the  judgment:  the  company 
were  in  difficulties,  and  therefore,  it  is  very 
probable  they  would  not  actively  proceed 
after  1838  ;  but  if  a  liability  once  attaches 
to  a  member  of  a  company,  he,  by  absent- 
ing himself  from  and  neglecting  Uie  affairs 
of  such  company,  is  not  discharged  there- 
from. 

Hauls,  J. — The  only  question  to  be 
decided  in  this  case  is,  was  the  defendant 
a  member  of  the  company  at  the  time  of  the 
judgment,  namely,  the  6th  of  November 
184S7  That  he  was  is  to  be  made  out  in 
the  affirmative  or  found  in  the  negative. 
There  are  fiwts  on  both  sides  and  evidence 
on  both  sides  for  a  jury,  which,  in  this  case, 
means  for  the  Court.  Against  the  defen- 
dant, it  appears  that  he  attended  meetings 
of  the  company  from  November  1837  to 
March  1888,  as  a  director  of  such  company, 
and  that  he  conducted  himself  as  such 
director  to  all  intents  and  purposes  up  to 
that  time.  The  messenger  of  the  company 
called  at  his  house  and  left  him  papers 
relating  to  the  business  of  the  company, 
and  his  name  appears  as  a  director  in  the 
prospectus  issued  during  that  period.  Then 
the  act  of  parliament  passed  on  the  Slst  of 
July  1838  calls  him  a  member,  and  that  is 
evidence  to  shew  that  he  was  then  a  mem- 
ber,— ^perhaps  it  makes  him  an  actual  mem- 
ber at  that  time.  On  the  other  hand,  the 
directors  continued  to  sit  till  March  1839, 


but  the  defendant  never  attended  in  any 
way  after  March  1838,  and  from  that  period 
the  company  treat  him  as  if  he  were  not  a 
member,  and  he  treats  them  as  if  he  were 
not  a  member.  The  act  of  parliament  did 
not  make  the  defendant  a  member  in  that 
sense  that  it  required  an  instrument  of  as 
high  a  nature  to  release  him  therefrom. 
There  was  no  deed  signed  by  him,  and  it 
was  competent  for  him  to  dissolve  such 
partnership  by  parol ;  and  perhaps  the  best 
evidence  of  the  existence  of  such  parol 
agreement  is  to  be  found  in  the  acto  of  the 
parties.  Directions  for  the  preparation  of  a 
deed  were  given  in  November  1837,  to 
which  directions  he  was  no  doubt  a  party. 
The  deed  was  prepared,  and  a  place  left  for 
him  to  sign  it ;  this  he  never  did,  nor  was 
it  ever  tendered  to  him  for  signature  ;  and 
this  is  strong  tojshew  the  other  members 
did  not  consider  him  as  belonging  to  the 
company,  or  they  would  scarcely  have  un- 
dertaken all  the  responsibilities  themselves, 
and  absolved  him  therefrom.  Then,  if  the 
memorial  be  evidence  in  the  case  at  all,  it 
shews  that  the  secretary  of  the  company, 
acting  under  the  directors,  did  not  consider 
him  a  member,  for  his  name  is  omitted 
therefrom ;  but  if  the  memorial  be  excluded 
altogether,  then  there  is  nothing  whatever 
since  March  1838  to  fix  the  defendant  as  a 
member,  except  the  act  of  parliament.  As- 
suming that  the  act  makes  him  an  actual 
member  on  the  Slst  of  July  1838,  still 
there  is  nothing  else  in  the  case  before  us; 
and.  I  cannot  say  it  is  established  to  my 
satisfaction  that  he  remained  a  member  of 
the  company  on  the  6th  of  November 
1843. 

Cbessweix,  J. — The  question  is,  are  we 
satisfied  upon  the  facts  stated  in  this  special 
case  that  the  defendant  was  a  member  in 
November  1843  ?  There  is  no  question  of 
credit  here,  or  with  whom  any  contract  was 
made:  it  is  simply  to  be  decided  as  a  matter 
of  fact,  was  the  defendant  at  that  time  a 
member  ? — He  had  been  a  member  certainly ; 
but  the  act  of  parliament  docs  not  make  him 
a  member  so  as  to  conclude  and  fix  his  liabi- 
lity in  the  lasting  way  contended  for.  The 
&ct  of  the  defendant  not  executing  the  deed, 
nor  attending  the  meetings  and  receiving 
no  papers  through  the  company's  mes- 
senger after  March  1838,  are  strong  cir- 
cumstances ;  and  I  think  it  is  very  far  from 
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established  that  the  defendant  was  a  member 
at  the  time  of  the  judgment. 
Williams,  J.  concurred. 

Verdict  to  be  entered  for  the  defendant. 


1847. 
Jan.  30. 


WILLIAMS  V.  CROSSLING. 


Ban  knipt — Interpleader  Act — Security 
for  Costs. 

The  plaintiff  resides  in  Scotland,  and 
having  obtained  judgment  issued  a  fi.  fa., 
under  which  the  sheriff  was  in  possession  of 
the  goods  of  the  defendant,  when  the  latter 
became  bankrupt,  and  his  assignees  claimed 
the  goods.  The  sheriff  applied  to  a  Judge 
under  the  Interpleader  Act,  who  ordered  the 
assignees  to  take  the  goods.;  and  upon  paying 
the  amount  of  the  execution  into  court,  an 
issue  was  directed  to  be  tried  between  the 
assignees,  plaintiffs,  and  the  execution  cre- 
ditor:— Held,  that  the  defendant  in  the  issue 
must  give  security  for  costs. 

The  plaintiff  obtained  judgment  against 
the  defendant,  and  issued  a  fi.  fa.,  under 
which  the  sheriff  seized  the  defendant's 
goods,  early  in  November  1846.  On  the 
17th  of  November,  whilst  the  sheriff  was  in 
possession,  a  fiat  in  bankruptcy  was  issued 
against  the  defendant;  on  the  4th  of  De- 
cember, the  assignees  claimed  the  goods, 
and  the  sheriff  applied  to  a  Judge  at  cham- 
bers, under  the  Interpleader  Act.  An  affi- 
davit was  then  produced,  shewing  that  the 
plaintiff  resided  in  Scotland,  whereupon 
Maule,  J.  ordered  the  sheriff  to  withdraw, 
the  assignees  to  take  the  goods,  and  on  their 
paying  into  court  the  sum  of  500/.  (for 
which  execution  had  issued),  an  issue  to  be 
tried  between  the  assignees  of  the  bankrupt 
and  the  execution  creditor  (Bell  v.  Wil- 
Uams),  the  plaintiff  in  the  original  action 
(who  waa  made  defendant  in  the  issue)  not 
to  be  required  to  give  security  for  costs. 

Hugh  Hill  obtained  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  the  order 
should  not  be  amended,  by  striking  out  so 
much  of  it  as  related  to  the  costs,  and  why 
the  plaintiff  should  not  find  security  for  the 
costs  of  trying  the  issue. 

Cowling  shewed  cause. — The  plaintiff  in 
the  origiiul  action  resides  in  Scotland,  but 


he  is  made  defendant  in  the  action  between 
the  assignees  and  himself,  and  he  cannot 
and  ought  not  to  be  called  upon  to  give 
security  for  costs.  There  is  not  much  ui> 
thority  on  the  point;  but  the  case  of  £e- 
nazech  v.  Bessett{\)  is  nearly  the  convme 
of  the  present:  but  it  was  not  an  iiwe 
directed  by  the  Court,  it  was  a  mere  sub- 
stitution of  one  defendant  for  another.  It 
decides  that  in  the  latter  event  the  utual 
rule  applies,  that  a  plaintiff  who  reside* 
abroad  must  give  security :  and  firom  that 
case  it  may  be  inferred  that,  in  the  caie 
of  an  issue  directed  to  be  tried,  where 
the  situation  of  the  parties  is  not  changed, 
the  usual  rule  would  also  apply.  Here  the 
original  plaintiff  ismade  the  defendant  in  the 
issue ;  he  has  got  nothing,  but  has  lost  the 
g;oods,  the  firuit  of  his  judgment ;  the  assig- 
nees have  got  the  goods,  and  seek  to  get 
security  for  costs  also,  which  is  manifestly 
unjust. 

[Maule,  J. — The  proceeds  of  the  tale 
are  paid  into  court.  At  the  time  the  goods 
were  in  the  hands  of  the  sheriff,  he  mi^ 
have  sold  them,  and  been  sued  by  the 
assignees,  or  he  might  have  returned  nu&a 
bona,  and  been  sued  by  the  execution  cre- 
ditor. In  that  case  ^e  latter  must  have 
given  security  for  costs.  He  is  not  in  a 
worse  situation  now.  The  assignees  say, 
you  have  deprived  us  of  the  sheriff  for  a 
defendant,  and  imposed  upon  us  the  risk  of 
suing  a  foreigner.  Our  natural  defendant 
is  a  solvent  party,  the  foreigner  probably  is 
not,  therefore  let  us  have  proper  aecimty.] 

The  assignees  requested  to  be  made  plain- 
tiffs, and,  having  obtained  that  &voar,  are 
not  entitled  to  ask  for  anything  more.  Be- 
sides, in  issues  tried  under  the  Interpleader 
Act,  all  costs  are  reserved  for  further  ocmci- 
deration ;  therefore  this  application  ia  pce- 
mature. 

[Cbesswbll,  J. — The  applicaticHi  mart 
be  made  before  costs  have  been  incaixed.j 

The  mode  of  application  is  irregular  ia 
form :  it  ought  to  have  been  to  set  swde  tha 
order  altogether;  and  since  the  order  was 
made,  the  plaintiffs  have  taken  a  atep  by 
making  up  and  delivering  the  issue.  It  is 
therefore  too  late  to  come  to  the  Court  iMMr» 
and  this  rule  should  be  disohaiged. 

(I)  2DowL«(]:.801',s.e.l4Uwi.IUiK(M3.) 
&P.  148. 
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Hugh  Hill,  contrft. —There  has  been  no 
mch  step  taken  in  this  case  as  precludes 
die  plaintiff  from  asking  for  this  rule.  A 
party  is  concluded  when  he  Toluntariljr 
Acts,  but  not  when  he  complies  simply  with 
tt  order  served  upon  him  adversely.  It 
wa  compulsory  upon  the  plaintiffs  to  pay 
&0OL  into  caurt,  and  to  deliver  the  issue 
wiUiin  ten  days :  they  were  obliged  to  do 
bo&  acts  by  the  order  made  on  tbe  12th  of 
Beoranber,  and  the  Court  is  applied  to  on 
the  second  day  of  this  term.  The  case  of 
Benazeeh  v.  Busett  does  not  apply.  That 
was  a  simple  change  of  the  d^endant — a 
ease  in  which  error  would  He  after  verdict; 
but  there  can  be  no  writ  of  error  in  a  feigned 
issue.  The  question  here  is,  is  it  fair  and 
jost  that  security  for  costs  should  be  given  f 
If  there  had  been  no  order  under  the  Inter- 
pleader Aet,  the  assignees  would  have  been 
pldntiffii,  and  it  is  the  general  practice  to 
make  them  so.  The  plaintiff  seek  no  ad* 
vantage,  but  merely  to  be  placed  in  the 
same  position  as  they  would  have  been  in  if 
DO  such  order  had  been  made.  In  that  case 
they  would  have  sued  the  sheriff,  who  could 
have  paid  costs ;  and  they  now  ask  for  the 
same  security  and  nothing  more.  As  to  the 
form  of  the  rule,  it  is  unobjectionable  as  it 
stands,  but  the  Court  can  mould  it  as  they 
tiunk  consonant  to  justice:  if  made  abso- 
lute, the  Judge  who  made  the  original  order 
has  seisin  of  the  cause,  and  can  order  the 
pontiff's  claim  to  be  barred,  unless  he  give 
security  within  a  reasonable  time. 

WiiDB,  C.J. — The  question  here  is  not 
free  from  difficulty ;  but  the  rule  must  be 
made  absolute.  The  plaintiff  could  only 
have  enforced  his  right  adversely  by  action 
against  the  sheriff  if  there  had  been  no  inter- 
pleader rule ;  and  then  being  resident  in 
Scotland,  he  must  have  given  security  for 
costs,  and  he  could  not  have  otherwise 
rendered  the  execution  available.  The 
pl^ntiff's  situation  is  not  altered,  though 
be  be  made  defendant  in  the  issue :  he  is 
<^B1  pursuing  the  same  object,  endeavour- 
ing to  render  his  execution  available,  and 
he  must  not  be  made  to  do  more  than  he 
oust  have  done  if  he  had  been  plaintiff  in 
an  action  agi^st  the  sheriff.  If  the  assig- 
nees, the  plaintiffs  in  the  issue,  had  tried  to 
enforce  their  claim,  they  must  have  pro- 
ceeded by  action  against  the  sheriff, — they 
Nsw  ScMss,  ZVI.— C.P. 


would  have  had  a  defendant  against  whom, 
being  a  resident  in  this  country,  they  would 
then  have  had  ample  remedy;  and  they 
say,  "  as  by  proceedings  under  the  Inter- 
pleader Act,  you  have  changed  our  defen- 
dant, give  us  the  same  security  for  costs  as 
the  sheriff  would  have  given  us,  and  the 
same  remedy  to  which  he  would  have  been 
amenable,"  We  are  to  make  such  order  by 
the  act  as  to  us  seems  just,  and  we  will  do 
80.  But  the  execution  creditor  says,  "  you 
have  changed  my  position,  and  made  me 
defendant;"  suppose  he  had  been  made 
plaintiff,  that  would  have  been  against  the 
ordinary  course  of  practice,  and  less  &vourr 
able  to  him,  because  the  claimants,  the  assig- 
nees, would  not  be  called  upon  to  prove  dieir 
case,  as  they  now  are.  He  is  not  prejudiced 
in  any  way  by  being  made  defenduit;  and 
we  think  he  should  give  security  for  costs, 
as  he  calls  upon  the  Court  to  assist  him  in 
carrjring  out  his  execution.  The  rule  must 
be  made  absolute. 

Haule,  J. — ^This  is  an  application  under 
the  6th  section  of  the  Interpleader  Act, 
the  terms  of  which  give  the  Court  more 
power  in  cases  where  the  sheriff  is  a  party 
than  in  others ;  and  this  was,  no  doubt, 
intended  by  the  legislature,  who  did  not 
purpose  by  that  act  to  abridge  the' power  of 
the  Court,  which,  previously  to  its  passing, 
always  exercised  its  equitable  jurisdiction 
in  sheriffs'  cases,  but  to  extend  their  power 
and  authority  to  other  cases  in  which  the 
sheriff  was  not  interested.  I  think  this  is 
a  case  in  which  security  for  costs  should 
be  given.  I  bad  some  doubts  about  it  at 
chambers;  but  at  that  time  the  plaintifia 
did  not  make  me  see  clearly  that  they  were 
entitled  to  what  they  asked  for:  I  then 
folfowed  a  safe  maxim.  Semper  in  obscuris 
quod  minimum  est  sequere.'  In  justice  the 
defendant  should  give  security  for  costs,  for 
the  reasons  given  by  the  Lord  Chief  Jus- 
tice ;  it  is  no  hardship  upon  him  to  do  so : 
if  he  did  not,  it  would  be  a  great  hardship 
upon  die  plaintiffs.  The  actors  at  the  tri^ 
should  be  the  assignees,  because  if  they 
cannot  prove  their  case,  the  defendant  has  a 
verdict:  if  the  parties  yrere  reversed,  and 
the  creditor  could  not  quite  prove  his  case, 
he  would  lose  the  benefit  of  his  execution, 
which  would  be  unjust. 

Rule  abtoluie. 
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1847. 

Jan.  21. 

Tithe  Act— Plaintiff'*  Interest  under  7 
^  8  Will,  4.  c.  1\.—TitU  to  Lands. 

On  a  pution  to  set  aside  the  writ  issued 
in  an  action  brought  in  pursuance  of  the 
46th  section  »/7  4"  8  fVill.  4.  e.  11,— Held, 
that  the  plaintiff  in  such  action  must  have  an 
interest  in  the  annual  payment  to  be  made  or 
vrithholden  exceeding  201. 

Per  Maule,  J. — Such  interest  must  be  a 
sole  interest;  and  that  the  verdict  in  an 
action  under  this  statute  binds  only  the  plain- 
tiff and  defendant. 

A  rule  nisi  had  been  obtained  to  set 
aside  the  writ  of  sammons  issued  in  this 
cause,  and  all  other  proceedings  stayed; 
the  yearly  payment,  in  lien  of  tithes,  to 
be  made  by  the  plaintiff  to  the  defen- 
dant,  not  amounting  to  201,  The  ac- 
tion was  commenced  under  the  46th  sec- 
tion  of  the  Tithe  Commutation  Act,  6  &  7 
Will.  4.  c.  71  (1).     The  Assistant  Tithe 

(I)  By  wMch  it  is  provided,  "that  way  pecson 
claimiag  to  he  iutereited  in  any  lands  or  in  the 
tithes  thereof  who  shall  be  dissatisfied  with  any 
such  decision  of  the  Commissioners  or  Assistant 
Comroisaioner  may,  if  the  yearly  ralue  of  the  pay- 
ment to  be  made  or  withholden  according  to  each 
decision  shall  exceed  the  sum  of  20L,  cause  an 
action  to  be  brought  in  any  of  His  Majesty's  courts 
of  law  at  Westminster  against  the  person  in  whose 
fiiTour  such  decision  ahw  hare  been  made,  within 
three  calendar  montlu  nazt  after  snch  decision  shall 
have  been  notified  in  writing,  in  such  manner  as  the 
Commissioners  or 'Assistant  Commissioner  shall 
direct,  to  the  parties  interested  therein  or  to  their 
known  agenta,  in  which  action  the  plaintilT  shall 
delirer  a  feigned  isaue,  whereby  soeh  diiputed  right 
may  be  tried,  and  shall  proceed  to  a  trial  at  law  of 
such  issue  at  the  sittings  after  the  term  or  at  the 
aasixes  then  next  or  next  but  one  after  such  action 
shall  hare  been  coinmenced  to  be  holden  for  the 
county  within  which  inch  lands  or  the  greater  part 
thereof  are  situated,  with  liberty  nevertheless  for  the 
Court  in  which  the  same  shall  have  been  commenced 
or  any  Jndge  of  His  Majesty's  courts  of  law  at 
Westminster  to  extend  the  time  for  going  to  trial 
therein,  or  to  direct  the  trial  to  be  in  another  county 
if  it  shall  seem  fit  to  such  Court  or  Judge  so  to  dot 
and  every  defendant  in  any  such  action  shall  enter 
an  appearance  thereto,  and  accept  such  issue ;  but 
in  case  the  parties  ahijl  diftr  as  to  the  form  of  such 
iaaue,  or  in  case  the  defendant  afaall  fail  to  enter  such 
appearance  or  accept  such  issue,  then  the  same  shall 
be  settled  under  the  direction  of  the  Court  in  which 
the  action  ahall  be  brought,  or  by  any  Judge  of  His 
Majesty's  courts  of  law  at  Westminster,  and  the 
plaintiff  may  proceed  thereon  in  like  manner  aa  if 


Commissioner  had  made  his  award,  and  the 
action  was  brought  to  try  its  validity.  The 
plaintiff  is  a  tidie-payer  in  the  parish  of 
High  Easter,  in  the  county  of  Essex,  sad 
the  defendant  is  the  vicar  of  that  parish.  A 
modus  had  been  insisted  upon  before  the 
Assistant  Tithe  Commissioner  in  respect  d 
the  tithes  payable  to  the  vicar,  and  dnposed 
of  by  him  in  the  following  terms : — ^"Tbe 
alleged  modus  of  2d.  per  acre  for  every 
acre  of  the  lands  within  the  said  pwidi  of 

the  defendant  had  appeared  and  accepted  tnd 
issne  i  and  the  parties  in  snob  action  AsJl  pndoss 
to  eadi  other  and  th«r  req>eetiTe  attomicsor  eooa- 
sel,  at  soch  time  and  place  as  any  Jnd|[e  may  ordet 
before  trial,  and  also  to  the  Court  andjory  upon  the 
trial  of  any  such  issue,  all  books,  deeds,  papers,  sad 
writings,  terriers,  maps,  plans,  and  surveys  relating 
to  the  matters  in  isans  in  their  respective  cnstodyw 
power  I  and  it  shall  be  lawful  for  the  Judge  W 
whom  any  such  action  shall  be  tried,  if  he  shsQ 
think  fit,  to  direct  the  jury  to  find  a  verdict,  subject 
to  the  opinion  of  the  Court  npon  a  special  ease; 
and  the  verdict  which  shall  be  givoi  in  aay  sack 
action,  or  the  judgment  of  the  Court  upon  the  ease 
subject  to  which  the  same  may  be  g^ven,  shsH  W 
final  and  binding  upon  all  parties  thereto,  unlets 
the  Conrt  wherein  inch  action  shall  be  bnraglit 
shall  set  aside  soch  vetdict,  and  order  a  a««  trial  t* 
be  had  therein,  which  it  ahall  be  lawful  for  the  said 
Court  to  do,  if  it  shall  see  fit:  Prorided  also,  tbst 
in  case  any  such  decision  shall  involve  aquesdonof 
law  only,  and  the  parties  in  difference  shall  be 
agreed  npon  the  facts  relating  dietsto,  and  whereas 
soch  decision  shall  have  been  fbuaded,  the  said 
Commissioners  or  Assistant  Commissioner,  at  tha 
request  of  the  person  dissatisfied,  (such  request  to 
be  made  in  writing  within  three  calendar  montks 
after  such  dadaion,  and  at  least  fimiteetf  days  pre- 
vious notice  in  writing  of  soch  reqtieal  to  be  givea 
in  like  nuuiner  to  the  other  parties  in  diffirenee  ar 
to  their  known  agents,)  shall  direct  a  ease  to  be 
stated  tar  the  opimon  of  snch  one  of  His  it^ntft 
eonrta  of  law  at  Westminster  aa  die  Commisai«a« 
or  Assistant  Commiaaiouer  shall  think  fit,  whi^ 
case  shall  be  settled  by  them  or  him  or  under  their 
or  his  direction  in  case  the  parties  diSer  about  the 
same,  and  may  be  set  down  for  argument  and  be 
brought  befbre  the  Conrt  in  like  roamicr  aa  other 
cases  are  brought  before  the  Court;  aadthsdesiwa 
of  such  Court  upon  every  case  so  broaght  befoie  it 
shall  be  binding  upon  all  parties  concerned  tberrin : 
Provided  always,  that  after  such  verdict  given  and 
not  set  aaide  by  the  Court,  or  after  such  decisiea  <f 
the  Conrt,  Ike  said  Commisajoners  or  Assistaat 
Commissioner  shall  be  bound  by  such  verdict  sr 
decision ;  and  the  costs  of  every  such  action,  or  of 
stating  such  case  and  obtaining  a  decision  thereon, 
sbidl  be  in  the  discretioo  of  the  Court  in  or  by 
which  the  same  shall  be  decided,  which  may  oidsr 
the  same  to  be  taxed  by  the  proper  officer  of  the 
court,  and  the  like  execution  may  be  hsd  for  the 
same  aa  if  such  costs  had  been  recovered  upon  a 
judgment  of  record  of  &t  said  Conrt" 
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High  Eaator,  in  lieu  of  the  tttbet  other  than 
tke  tithes  of  corn,  grain,  hay,  and  wood, 
dodi  not,  in  fiict,  exist,  and  the  same  is  void 
asd  ioralid,  except  as  to  those  portions  of 
tiie  knds  called  Bury  Farm  and  Cousins's 
Fann ;  and  that  the  said  modus  for  every 
sere  of  the  sud  lands  comprised  in  the  said 
{him  (which  are  distinguished  by  well- 
known  metes  and  bounds)  is  goiod  and 
valid." 

E.  Jamet  shewed  cause. — There  are  two 
points  in  this  case  to  be  decided  by  the 
Court :  First,  does  the  payment  to  be  made 
by  the  plaintiff  exceed  the  sum  of  20^  7 
seeoadly,  does  the  payment  to  be  made 
or  wkbholden  accotding  to  such  decision 
u  mentioned  in  the  46th  section  mean  an 
iadividnal  payment,  or  the  whole  payment 
affected  by  such  decision?     On  the  first 
point,  it  is  steted  in  the  a£Bdavits  that  "  the 
pfadnti^  at  the  time  of  the  award  of  the 
Commissioner,  and  at  the  commencement  of 
Aissait,  was,  and  still  is,  entitled  to  the 
entirety  of  379  acres  1  rood  and  4  perches 
of  the  said  lands  in  the  said  parish  other 
thsn    the    lands    called  Bury   Farm  and 
Conains'a  Farm,  and  also  to  one  undivided 
Boiety,  the  whole  into  two  equal  moieties 
to  be  divided,  of  and  in  591  other  acres  of 
die  said  lands  of  the  said  parish  other  than, 
&C. ;   and  that  according  to  the  decision  of 
die  Conunisaioner  the  pluntiff  will  have  to 
psy  tithe  in  kind  to  the  defendant  in  respect 
of  the  379  acres,  and  a  moiety  of  the  tithe 
in  kind  in  respect  of  the  591  acres ;    that 
M  per  acre  is  the  average  value  of  the 
tidies  payable  to  the  defendant,  and  that 
tte  yearly  value  of  the  pajrment  which  the 
pfaintiff  will  have  to  pay  to  the  defendant, 
assosdii^  to  the  decision  of  the  Commis* 
itaafer,  exceeds  the  sum  of  20l."    The  affi- 
dstrits  are  made  by  experienced  valuers,  and 
aaa  eoBcloaive.    Acoording  to  their  calcu- 
WliDB,  the  annual  sum  to  be  paid  by  the 
pUBtiff  is  more  than  25/.     Secondly,  the 
■aetioD  does  not  say  payment  to  be 
le  ar  wHhholden  by  him,  and  it  is  thoe- 
I  «gMteBded  that  Icbe  whole  annual  pay- 
it  to  be  made  is  referred  to.     If  it  were 
and  no  individuals  in  the  parish 
VMS  KaMfr  to  pay  the  amount  of  201,, 
'  I  die  whole  payment  in  lieu  of  tithes 
~  to  hundreds  or  thousands  a  year, 
)  eduld  be  no  remedy.  This  could  never 
been  iatmded  by  the  legislature;   it 


would,  in  e£fect,  oust  very  many  parishes  in 
England  from  the  power  of  appealing  against 
a  decision  of  the  Commissioner,  be  it  ever 
so  unjust.  No  doubt,  the  act  was  framed 
with  a  view  to  dispense  with  litigation  where 
the  sum  in  dispute  was  small ;  but  a  case 
like  the  present,  where  hundreds  a  year 
depend  upon  the  decision,  is  not  within  the 
mischief  sought  to  be  guarded  against.  It 
was  intended  to  protect  those  parishes  where 
the  whole  tithe  amounts  to  20/.  only. 

[Maule,  J. — Would  a  dedfflon  by  the 
jury  in  this  case  affect  the  question  of  modus 
as  to  the  whole  parish,  or  only  as  to  the 
lands  of  the  plaintiff?  If  the  former,  it 
probably  is  not  within  the  reason  of  the 
act.] 

{Andrews  referred  to  Flanders  v.  BwUmnf 
cited  in  TorUinson  v.  Bonghejf  (2).] 

The  award  negatives  the  modus  of  2d, 
sought  to  be  established  before  the  Commis- 
sioner as  a  parochial  modus,  except  as  to  a 
very  small  portion  of  the  lands.  The  award 
and  decision  negative  the  modus  generally, 
and  must  stand  in  the  terms  and  to  the  ex- 
tent therein  expressed.  A  modus  established 
as  to  part  of  the  lands,  contrary  to  a  decidon 
afecting  the  whole  generally,  would  vitiate 
such  decision,  and  defeat  the  award. 

[Mauls,  J. — The  46th  section  says,  the 
judgment  in  an  action  shall  bind  all  parties 
thereto ;  but  the  decision  of  the  Court  on  a 
quesUon  of  law  reserved  for  the  Commis- 
sioner shall  bind  all  persons  concerned  and 
interested  therein.  The  parties  to  an  action 
are  plaintiff  and  defendant.] 

The  same  section  says  tliata  verdict  shall 
be  binding  upon  the  Commisnoner ;  and  by 
the  50th  section  the  award  is  not  in  force 
while  an  action  is  pending.  The  Commis- 
sioner must  make  his  award  according  to 
the  verdict ;  and  as  the  modus  in  this  award 
is  negatived  generally  if  set  up  in  this  action, 
it  would  be  set  up  generally  ;  consequently, 
the  whole  of  the  payment  awarded  by  such 
general  decision  is  involved  in  this  issue. 

[Crrsswell,  J. — In  this  action  are  you 
to  prove  a  general  modus  over  the  whole 
parish,  or  a  particular  one  over  your  lands  ?] 

The  latter  would  entitle  the  plaintiff 
to  the  verdict,  but  its  consequence  would 
compel    the   Commissioner  to  make    his 

(2)  1  Mai).Gr.&Se.668;  ■.  c  14  Law  J.  R«p. 
(m.s.)C.P.249. 
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award  agreeably  thereto.  The  award  being 
general,  and  defeated  as  to  part  of  the 
parish,  is  defeated  aa  to  the  remainder ;  and 
thus  the  verdict  becomes  binding  upon  more 
than  the  nominal  parties  thereto. 

[Maulb,  J. — A  decision  that  tithes  axe 
payable  in  kind  over  a  whole  parish  is  not 
a  general  decision  :  it  is  a  decision  that  all 
and  every  part  of  the  lands  in  the  parish 
are  so  liable ;  and,  therefore,  it  is  a  distri- 
butive debision.^ 

[Williams,  J. — Suppose  there  were  three 
or  four  actions,  and  conflicting  verdicts, 
what  is  the  Commissioner  to  do  ?] 

He  also  referred  to  Ward  v.  Pom/ret  (3). 

Andrews,  {  Worlledge  with  him),  contrd, 
were  desired  to  confine  their  argument 
to  the  first  point. — The  plaintiff  is  not 
entitled  to  bring  an  action  unless  he  be  liable 
to  a  yearly  payment  in  lieu  of  tithes  ex- 
ceeding 20/. :  and  in  order  to  eke  out  this 
aam,  be  must  not  calculate  any  interest  he 
may  possess  in  the  591  acres.  But  he  does 
not  shew  what  his  interest  is  in  any  of  the 
lands.  It  i»  stated  in  the  afiBdavits  tkat  he 
is  entitled  in  severalty  to  879  acres,  and 
to  an  undivided  moiety  of  591  acres.  He 
may  be  entitled  only  as  a  remote  remaindex- 
man— as  a  trustee,  or  as  a  tenant  in  tail : 
either  of  such  estates  would  satisfy  the  words 
of  these  affidavits ;  but  neither  of  them 
would  enable  the  plaintiff  to  bring  an  action. 
And  it  IS  submitted  that  all  persons  repre- 
senting an  estate,  and  certainly  the  party  in 
possession,  must  come  forward. 

[Maule,  J.— »He  comes  here  to  say  he  is 
liable  to  pay  20/. ;  and  he  need  not  shew 
his  interest  exactly.  If  a  remainder-man  is 
not  within  the  act,  neither  is  a  tenant  for 
life.] 

[Cresswell,  J. — It  is  stated  distmctly 
that  he  is  liable  to  pay  more  than  20/.] 

The  tithe  of  the  lands  to  an  nadivided 
moiety  of  which  the  plaintiff  is  oitided, 
cannot  be  included  to  make  up  the  20/.  No 
question  can  be  raised  in  respect  thereof 
by  himself.  Suppose  him  to  be  tenant  in 
common — the  most  favourable  way  to  con- 
sider the  question  for  him — no  such  tenant 
knoweth  his  part  in  severalty  :  each  is  enti- 
tled to  all  and  every  part  and  parcel  of  the 
land.     These  591  acres  must  pay  one  kind 

(8)  I  Mu.  &  Gr.  559 ;  ■.«.  1 1  Uw  J.  Rep.  (n.s.) 
C.H.  180. 


ofdtfaeonly.  The  other  tenant  is  eondodei 
by  time,  and  cannot  now  appeal.  Suppose 
the  plaintiff  were  to  sneeeed  in  this  action, 
he  would  then  pay  a  raodos  for  one  nuHely, 
and  the  other  moiety  most  pay  tithes  ia 
kind,  which  is  an  impoMiMity.  Bat  tiu 
other  tenant  must  be  ti^cn  to  be  aaiis6ci 
with  the  Commissioner's  deeiaion,  and,  iritt- 
out  his  consent,  the  action  which  interCens 
with  his  interests  cannot  be  maintained, 

[Williams,  J. — Suppose  Ha  parson  mi 
his  co-tenant,  what  is  to  be  done  then  ?] 

Tliere  is  no  suggestion  of  that  knd  hne, 
and  the  act  has  not  provided  for  such  a  ease. 
Lastly,  the  yeaily  value  of  the  payneMto 
be  made  or  wiUiholden  doe*  not  amoaot  t» 
the  required  sum ;  because  it  is  tte  iSSet- 
enoe  in  the  value  of  the  tithe  wcoat^Bf  to 
one  mode  of  paymoat  and  another.  The 
plaintiff  seeks  to  estabMi  a  modns  of  ii, 
an  acre.  The  decision  of  the  Tithe  Com- 
missioner establishes  a  payment  to  Uie  valae 
of  9d.  an  acre.  The  d^erence  betweea  the 
two  sums  is  the  subject  of  complaint ;  and 
taking  the  plaintiff's  interest  in  aU  the  lands 
as  stated  by  himself^  the  payment,  eakn- 
lated  at  Td.  an  acre,  does  not  amooBt  to 
201.  Supposing,  here,  the  deeisi<m  of  ths 
Commissioner  had  been  against  the  paiso% 
in  such  a  case  the  land-owner  wosU  hm 
paid  id.  an  acre,  and  would  hfmrilhhijdni 
Td,  per  acre,  which  does  not  amoimt  to 
20/.  in  respect  of  the  plaintiff's  interest  in 
the  lands ;  and  as  in  such  case  tiie  panoa 
could  not  appeal,  neither  can  &e  plantiff 
in  this. 

Maulb,  J.— An  appellant  has  no  right  to 
bring  his  action  unless  he  be  within  the  40ik 
section  of  the  act ;  that  is,  unless  the  aiHoal 
payment  to  be  made  or  withholden  exceed 
20/.     It  appears  that  the  plaintiff  is  m- 
terested  in  certain  lands  in  this  parish.  Ite 
payment  in  respect  of  those  to  whadi  hs  it 
entitied  in  severalty  does  not,   oertaadjr, 
amount  to  the  reqniied  sum.    And  I  thi^ 
it  would  be  difficult  to  establish  that  ana 
co-tenant  could  bring  an  actmi  under  Ihia 
act     It  may  be  that  the  appelant  nraadt 
have  a  sole  interest.    This  is,  perinea,  a 
very  great  inconvenience,  tfaoi^  so*   ■• 
great  as  to  render  it  impoedbl^  ia  tmmy 
otses,  to  carry  oat  the  provisions  of  dM  aou 
But  a  co-tenancy  is  subject  to  maay  iiKw 
veniences  in  various  wwjrs,  and  the  praNak 
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n  not  a  greater  InooBvenience  ihaa  others 
wliidi  invafiably  dotbe  that  interest.  I 
think  the  act  lequiies  that'  the  whole  land 
beiepresented  for  some  interest.  Thatoon'* 
stmction  would  exdade  the  lands  the  plwa- 
tiff  holds  as  co-tenant.  But  if  that  be  not 
so,  still,  with  such  lands,  the  omonnt  is  not 
iOLf  because  the  difference  between  2d. 
and  9d.  an  acre  does  not  reach  that  sum.  I 
will  add,  that  I  think  the  decision  in  this 
action  wonld  not  afibct  more  than  the  par- 
ties thereto. 

Crbsbwxll,  J. — Mr.  James  has  ^ed  to 
make  out  that  the  plaintiff  represents  the 
whole  parish.  He  can  only  represent  bis 
own  land ;  and  the  payment  in  respect  of 
that,  eren  if  the  part  in  co-tenancy  could 
be  indued,  does  not  amount  to  2(M. 

Williams,  J. — lam  of  the  same  opinion. 
Flanders  v.  BmUmrg  decides  the  second 
point  u^ed  for  the  plaintiff.  The  plaintiff 
saya,  the  value  of  the  tithes  in  kind  is  9d. 
an  acie^  He  admits  that,  at  all  events,  2d. 
an  acre  is  due ;  and  the  difference,  calcu- 
lated according  to  his  estimation  of  bis  own 
interest  in   the  lands,    does  not  amount 

toaoi. 


} 


DAINS  V.  HEATH. 


1846. 
Jan.  30, 

Covenant — Evidence — Deed — Schedule. 

The  defendant,  by  deed  reciting  that  he 
owed  the  plaintiff  100/.,  assijfn»i  certain 
arHelei,  generally  deteribed  in  the  deed,  to 
the  plaintiff,  to  have  and  to  hold  the  tame 
aesiyned  a*  per  schedule  to  the  plaintiff  <^e. 
The  deed  contained  a  covenant  on  behalf  of 
the  defendant  to  pay  the  plaintiff  100/.  on 
a  certain  day.  The  money  not  being  paid, 
the  plaintiff  brought  an  action  on  the  cove- 
nant. At  the  trial,  the  defendant  objected 
that  the  deed  could  not  be  read  for  the 
plaintiff  a*  evidence,  unless  the  schedule 
tetxe  produced  and  read  by  him  also  : — 
Held,  that  the  schedule  formed  no  part  of 
the  deed,  though  referred  to  therein. 

This  was  an  action  of  covenant.  The  de- 
claration stated  that,  by  a  certain  indenture, 
aealed  with  the  seal  of  the  defendant,  (pro- 
fert,)  the  defendant  covenanted  to  pay  the 
plaintiff  100/.  on  a  certain  day.  Breach, 
that  the  defendant  did  not  pay,  &c. 


Pleas,  first,  non  ettfaelum ;  se<iond,  ^t 
the  plaintiff  obtained  the  deed  by  fraud. 
The  plaintiff,  to  prove  his  case,  put  in  a 
deed  which,  after  reciting  that  the  de- 
fendant was  indebted  to  the  plaintiff  in 
100/.,  &c.,  proceeded, — "  He,  the  de- 
fendant, doth,  by  these  presents,  bargain, 
sell,  assign,  transfer,  and  set  over  unto  tha 
plaintiff,  &c.,  all  and  every  the  goods,  fix- 
tures, tools,  utensils,  implements,  and  things 
which  are  now,  or  at  any  time  were,  during 
Uie  continuanc*  of  the  security  hereby  made,' 
or  shall  be  in,  upon,  about,  or  belonging  to 
the  workshops,  outhouses,  yards,  dwelling- 
houses  and  premises,  situate,  &c.,  to  have, 
receive,  and  take  the  said  goods,  fixtures, 
tools,  utensils,  implements,  and  thing* 
hereby  assigned  as  per  schedule  unto  thtf 
said  plaintiff,"  &c.  Then  followed  the 
covenant  now  declared  npon. 

At  the  trial,  before  Coltman,  J.,  at  the 
Essex  Summer  Assizes,  1846,  the  plaintiff 
offered  the  deed  in  evidence.  It  was  ob« 
jected  that  the  deed  could  not  be  read, 
unless  the  schedule  was  produced  also. 
Coltman,  J.  overruled  the  objection:  (he 
deed  was  admitted ;  and  the  plaintiff  had  « 
verdiot. 

Badeley  had  obtained  a  rule  for  a  new 
trial,  on  the  ground  that  the  evidence  had 
been  improperly  admitted. 

Shee,Serj.  and  Petersdorff  shewed  cause. 
— The  plaintiff  was  not  obliged  to  produce 
the  schedule ;  it  formed  no  part  of  the  deed. 
A  schedule  u  referred  to,  but  is  not  an- 
nexed to  the  deed ;  and  the  covenant  to 
pay  the  money  is  not  affected  by,  or  depen- 
dent in  any  way  upon,  the  contents  of  any 
sdiedule.  If  the  defendant  wanted  the 
schedule  for  any  purpose,  he  should  have 
given  notice  to  produce  it  in  the  ordinary 
way,  and  have  introduced  it  as  his  evidence. 
The  case  of  IVeekt  v.  Maillardet{l),  cited  in 
moving  for  the  rule,  does  not  apply.  There 
the  declaration  ^ated  that  the  schedule  was 
annexed  to  the  deed.  Plea.non  estfactumj 
It  was  proved  that  no  schedule  existed  when 
the  deed  was  executed ;  and  without  the 
schedule  the  deed  was  unintelligible.  The 
decision  in  that  case  is  no  authority  for  the 
present.  No  doubt  the  defendant  wished, 
if  possible,  to  raise  the  objection  that  the 
schedule  was  not  stamped  as  required  b; 

(1)  14  East,  568. 
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55  Geo.  S.  c.  184 ;  but  it  would  not  have 
affected  the  question — Duck  v.  BraddyU{i), 
The  proposition  insisted  upon  by  the  defen- 
dant would  compel  a  plaintiff,  without  any 
notice  whatever,  to  produce  every  document 
alluded  to  in  any  deed  which  he  may  be 
obliged  to  read  to  substantiate  his  case. 
The  only  expression  in  the  deed  where  the 
document  is  mentioned  is  "  assigned  as  per 
schedule." 

Badeley,  in  support  of  the  rule. — The 
case  of  DHch  v.  BraddyU  is  distinguish- 
able; for  the  objection  is  not  now  that  the 
schedule  was  not  stamped,  but  that  the 
schedule  was  a  material  part  and  parcel  of 
the  deed ;  and  the  production  of  the  deed 
without  a  schedule  was  not  a  production  of 
the  whole  deed.  The  deed  conveys  pro- 
perty generally  described  by  way  of  mort- 
gage, and  to  see  upon  what  property  that 
deed  operates  recourse  must  be  had  to  the 
schedule.  The  deed  is  incomplete  and  un- 
intelligible without  it.  The  mortgagee  could 
not  put  it  in  force  without  the  explanation 
thereof  afforded  by  the  schedule.  There  is 
here  a  plea  of  fraud ;  and  the  defendant  is 
entitied  to  have  the  whole  deed  produced, 
so  that  if  the  schedule  or  any  part  of  the 
deed  be  altered,  the  plea  of  fraud  can  be 
established ;  besides,  if  it  be  altered,  then 
it  is  no  longer  his  deed,  and  there  is  a  plea 
of  non  est  factum. 

[Wilde,  C.J. — Should  not  you  prove  the 
fraud,  and  for  that  purpose  give  the  schedule 
or  anything  else  in  evidence  ?] 

If  it  be  a  part  of  the  deed,  it  must  be 
given  in  evidence  by  the  plaintiff.  The 
words  of  the  habendum  are,  "  to  hold  the 
goods  hereby  assigned  as  per  schedule;" 
there  is,  therefore,  nothing  but  the  achedtde 
to  identify  them ;  and  the  habendum  is  a 
most  important  part  of  a  deed — Com.  Dig, 
tit,  •  Fait,"  (E,  9,)  "  The  office  of  the  haben- 
dum is  to  limit  the  certainty  of  the  estate, 
and  it  may  abridge  or  alter  the  generality 
of  the  premises."  Co.  Lit.  6,  a,  was  also 
referred  to.  The  defendant,  therefore,  was 
entitled  to  see  the  whole  document. 

[Maule,  J. — Nobody  questions  the  de- 
fendant's right  to  produce  it ;  but  is  a  man 
to  produce  all  the  deeds  referred  to  in  a 
settlement  deed,  which  it  is  necessary  for 
him  to  read  as  part  of  his  case  ?] 

(2)M'Clel.217. 


He  most,  if  they  are  of  the  essence  of 
the  deed,  as  the  schedule  is  here  ;  but  not 
if  they  relate  to  collateral  matters.  Weeks 
V.  MaiUardet  is  very  like  the  present  case, 
and  quite  in  the  defendant's  &vour. 

[Wilde,  C.J. — That  was  an  action  for 
not  delivering  goods,  and  they  could  not  be 
ascertained  wi^out  the  schedule :  here  the 
covenant  to  pay  money  is  not  connected 
with  the  goods.] 

If  these  goods  were  indorsed  on  the  deed, 
they  would  form  part  of  it ;  and  it  makes 
no  difference  that  they  are  described  in  a 
schedule. 

[Crsssweu,  J. — The  schedule  and  goods 
are  no  part  of  the  consideration  here ;  they 
are  included  as  a  collateral  security.] 

The  credit  and  the  goods  are  one  entire 
consideration,  and  cannot  be  separated.  He 
cited  also  Cooi  v.  Remington  (3). 

Wilde,  C.J.— It  appears  to  roe  the  ease 
is  plain.  There  is  a  distinct  covenant  in 
the  deed  to  pay  lOOl.  for  money  lent:  that 
refers  to  nothing  extraneous,  and  is  wholly 
independent  of  all  other  matters,  and  there- 
fore effect  may  be  given  to  it  accordingly. 
Sometimes  a  deed  refers  to  other  deeds  in 
such  a  manner  that  the  production  of  other 
deeds  is  necessary  to  establish  and  to  ex- 
plain the  principal  deed.  But  if  the  case 
can  be  established  independentiy  of  them, 
though  they  be  incidentally  referred  to,  their 
production  is  not  necessary.  The  expres- 
sions used  by  the  Court  in  Weeks  v.  MaU- 
lardet  have  reference  to  the  particular  facts 
there  disclosed ;  and  they  are  so  dissimilar 
to  the  circumstances  here,  that  that  case  is 
in  no  respect  an  authority  for  the  defendant. 

Rule  diseharged. 


1847. 
Feb 


'  { 


TBS  nSHMONQBBS  COMPAMT  r. 
BOBEKTSON,  STAINES,  AMD 
OTHERS. 


Judgment — BUI  of  Exceptions — Parties. 

Judgment  nunc  pro  tunc  cannot  be  enter- 
ed, unless  delay  the  act  of  the  Court. 

The  cause  was  tried  in  December  1845; 
there  were  numerous  d^endants,  who  severed 
in  pleading.     R.  and  S.  each  pleaded  non 

(8)  6  Mod.  2S7. 
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ttiwmpsU ;  the  other  defendant*  pleaded  tpe- 
M  pleat  only,  on  which  issue*  were  joined, 
and  from  finding  on  any  of  which  the  jury 
mere,  by  content,  discharged.  R.  and  S. 
tneeeeded  on  non  attumptit,  tubject  to  a  bill 
«fexceptiont,tenderedbytheplaintifi.  The 
bill  of  exceptiont  wot  tettled  and  sealed  in 
May  1846,  and  the  postea  delivered  to  the 
defendantt  on  the  Srd  of  June.  Negotiationt 
took  place  between  the  partiet  at  to  the 
tmde  of  entering  up  judgment ;  the  defendant* 
submitted  two  formt  of  judgment  to  the 
pUttntifi,  one  of  which  wa*  altered  and 
approved  of  by  them,  and  returned  to  defen- 
iatU,  on  the  22ttd  ofAugutt.  The  defendant 
R,  attented  to  the  form  at  altered  and  re- 
turned to  him,  and  wat  about  to  sign  judg- 
ment, when,  on  the  27th  of  October,  R.  died. 
On  appUeation  by  R.'s  executor*  to  enter  up 
judgment  nunc  pro  tunc: — Held,  that  the 
delay  wat  not  the  act  of  the  Court,  and 
therefore  the  Court  would  not  a**itt  the 
executors. 

Held,  alto,  that  R.  might  hate  tigned 
judgment,  notwith*tanding  the  pendency  of 
the  bill  of  exception*. 

Held,  abo,  that  though  the  plaintiff*  were 
partiet  to  the  negotiation!  which  produced 
tie  delay,  they  were  not  thereby  prevented 
from  refitting  the  appUeation  made  by  R.'i 
executors. 


This  was  an  action  of  sssomprit,  tried  be- 
fore tbe  late  Chief  Justice  Tindal,  at  the  sit- 
tings after  Michaelmas  term,  1845.     There 
were    several  defendants,   each   of  whom 
sereted  in  pleading;   the  two  defendants, 
Robertson  and  Stunes,  severally  pleaded 
noD  MSQinpsit,  and  obtained  a  verdict ;  and 
the  Judge  admitted  some  evidence  for  the 
defendants  on  this  issue,  to  which  ruling  the 
plain  tifla  tendered  a  bill  of  exceptions.  The 
jniy  were  by  consent  discharged  from  find- 
ing, on  all  the  other  issues  raised  by  the 
pfcatHnga.   After  numerous  attendances  be- 
fiore  the  learned  Judge,  and  various  delays, 
tbe  bill  of  exceptions  was  finally  settled  and 
seilad  on  the  23rd  of  May  1846.  The  defen- 
daati  obtained  the  postea  from  the  associate, 
on  tbe  8fd  of  June,  and  diflferences  arose 
lietwaeu  the  icspectiTe  legal  advisers  of  the 
plafatMfc,  and  each  of  the  two  defendants 
wfco  had  obtained  a  verdict,  as  to  whether 
the  judgment  should  be  entered  up  as  a 
jaiit  or  a  separate  judgment.     Copies  of 


the  form  of  judgment  were  sent,  and  a  good 
deal  of  correspondence  passed  between  the 
plaintiff  and  defendants  on  the  subject ;  but 
on  the  22nd  of  August,  after  numerous 
applications  for  it,  the  form  of  judgment  was 
returned  in  an  amended  shape  to  the  de- 
fendants by  the  plaintiffs.  Negotiations 
then  took  place  between  the  two  defendants 
respecting  the  course  to  be  pursued,  and 
on  tbe  26th  of  October,  Robertson's  at- 
torney gave  notice  that  he  should  sign  judg- 
ment on  the  29th  of  that  month.  On 
the  28th  of  October  Robertson  died.  In 
Michaelmas  term,  a  rule  had  been  obtained 
on  behalf  of  Robertson's  executors,'  calling 
on  the  plaintiffs  to  shew  cause  why  judg- 
ment upon  the  verdict  obtained  by  the  de- 
fendant Robertson,  at  the  trial,  should  not 
be  signed  nunc  pro  tunc,  and  why,  in  the 
mean  time,  all  proceedings  should  not  be 
stayed. 

Channell,  Serj.  and  Bovill  shewed  cause. 
—The  rule  is,  that  the  Court  will  not  assist 
a  party  by  entering  judgment  nunc  pro  tune, 
unless  the  delay  of  two  terms  after  verdict 
occtus  by  the  act  of  the  Court.  Where 
delay  occurs  by  the  party's  own  act,  he 
must  take  the  consequence.  The  combined 
operation  of  the  statute  of  17  Car.  2.  c.  8, 
and  Reg.  Gen.  4  Will.  4. '  Pleading,'  3,  does 
not  call  upon  the  Court  to  interfere,  as  is 
here  contended  for — Underhill  v.  Devereux 
(1) ;  and,  besides,  that  statute  applies  only 
to  cases  in  which  there  is  a  single  defendant. 
The  defendant  could  have  signed  his  judg- 
ment at  once,  and  during  the  discussion  of 
the  bill  of  exceptions.  If  on  a  special  case, 
or  a  special  verdict,  which  are  settled  by 
the  Court,  delay  takes  place,  then  the  Court 
interferes,  though  more  than  two  terms  have 
elapsed,  but  not  when  the  defendant  could 
have  proceeded  by  himself.  Reed  v.  Pym 
(2)  shews  that  Uie  defendant  could  have 
signed  judgment  in  this  case. 

[Maulb,  J. — There  is  some  difficulty  in 
signing  judgment  immediately,  when  there 
is  a  bill  of  exceptions,  for  it  is  the  practice 
for  the  associate  to  retain  the  pottea  till  that 
is  settled.] 

There  was  no  occasion  to  apply  to  the 
Court  in  this  case  till  the  defendant  died, 
on  the  27th  of  October.     Long  before  that 


(1)  2  Wms.  Sauod.  71. 
(3)  6  Sc  N.H,  1011. 
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time  he  had  the  postea  in  bb-  posaesnon ; 
giving  him  all  the  benefit  of  the  previous 
delay,  he  had  power  to  sign  judgment  be- 
tween the  3rd  of- June,  when  he  obtained 
the  postea,  and  the  27th  of  October.  The 
delay  is  the  act  of  the  defendant  himself, 
and  arises  because  the  professional  advisers 
of  his  co-defendant  and  himself  could  not 
tigree  to  the  form  of  the  judgment.  They 
also  cited  Vaughan  v.  Wihon{i).  It  is 
also  contended  that  the  Court  will  not  in- 
terfere, because  there  is  another  defendant 
who  can  proceed  with  the  judgment,  and  the 
suit  will  not  abate  by  the  refusal  of  this 
rule. 

Murphy,  Serj.  and  O,  L.  Browne,  in 
support  of  the  rale. 

[Wilde,  C.J. — Can  you  shew  any  autho- 
rity where  the  Court  has  interfered  to  relieve 
a  par^  who  is  in  default  ?] 

No  such  authority  is  required,  fbr  the 
fisets  here  shew'the  .de&ult  was  not  the  act 
of  the  defendant.  If  the  defendant  had  died 
within  two  terms  we  would  have  been 
entitled  under  the  statute  to  apply  to  the 
Court. 

[WiLUAMS,  J. — Does  that  statute  apply 
to  more  than  one  defendant  ?] 

No  case  decides  that  it  does  not ;  and  it 
is  submitted  that  it  must  be  construed  to  do 
ao.  There  should  be  no  distinction  with 
respect  to  an  executor.  If  the  testator  could 
have  applied  to  the  Court,  his  representa- 
tive can.  The  judgments  of  Lord  Kenyoa 
and  Grose,  J.,  in  Mara  v.  Qu*ii(4)  are 
strongly  in  favour  of  this  application,  and 
shew  how  far  the  Court  will  advance  in  a 
matter  of  this  kind,  in  order  that  justice  and 
eqa%  may  prevaiL  The  case  of  Fatyhatt 
V.  WUton  relaxes  the  rule  laid  down  i> 
the  notes  to  UnderhiU  v.  Dnereux ;  and 
the  case  of  Copley  v.  Day  {6)  intimates 
that  the  Court,  when  called  upon  to  exercise 
its  power,  will  be  governed  in  each  case 
by  the  particular  facts  and  circumstances 
thereof.  It  is  also  submitted  that  the  learn- 
ed commentator  (6)  on  the  passage  quoted 
from  Wim.  Sound,  vol.  2,  lays  down  the 
position  too  broadly ;  it  should  rather  have 

(5)  4  Biaf .  N.C.  116  i  s.  e.  7  Law  J.  Rep.  (ma.) 
C.P.  22. 

(4)  6  Term  Rep.  1. 
(«)  4  Taunt  702. 

(6)  Mr.  Jnstiee  Willitms,  whowM  sitting  on 
the  Bonob. 


been  that  the  Court  will  not  exerme  its 
power,  if,  by  so  doing,  the  rights  of  third 
parties  will  be  damnified  by  a  change  of 
assets.  If  the  Court  cannot  do  this  under 
the  authority  of  the  statute,  they  can  do 
it  under  the  Reg.  Gen.  Hil.  4  Will  4. 
•  Pleading,'  8. 

[Maule,  J. — ^That  rule  does  not  give  the 
Court  any  power  which  it  did  not  previonsly 
possess.] 

The  fact  of  there  being  a  defendant  who 
can  proceed  with  the  cause,  does  not  pro- 
hibit the  Court  irom  interfering  as  requested. 
If  there  were  any  such  rule,  and  no  pretence 
of  any  default,  supposing  there  were  two 
defendants  who  pleaded  several  distinct 
pleas,  one  of  whom  died  after  obtaining  a 
verdict,  his  representatives  would  lose  the 
benefit  of  those  pleas  on  which  such  defen- 
dant had  succeeded,  which  would  be  a  groM 
hardship  and  injustice. 

Wilde,  C.J. — This  motion  is  not  !»«• 
sented  to  the  Court  or  supported  on  any 
very  definite  ground ;  but  it  is  said  that  the 
parties  were  in  a  course  of  negotiation  about 
the  entry  of  the  verdict;  and  from  that  dr- 
CBOistance,  and  the  defiendant  dying  before 
the  s^ing  of  the  judgment,  the  Court  are 
asked  to  enter  up  ju^ment  tame  pro  tme. 
In  my  experience  I  never  knew  of  ajnd^ 
ment  being  so  entered,  except  where  the 
act  of  the   Court  has  caused  the   dday. 
Before  a  party  can  ask  fi)r  this  role,  he 
must  shew  that  he  has  done  all  to  get  that 
which  he  aaks  the  Court  to  give  him.     k 
party  who  obtains  a  verdict  is  entitled  to 
sign  judgment  on  the  4(b  day  of  the  soo- 
ceeding  term,  whether  there  be  a  bill  of  ex- 
ceptions or  not.     It  is  the  practice  for  dK 
associate  to  retain  the  pottea  till  the  bill  of 
exceptions  is  settled ;  but  there  ia  no  mk 
upon  that  subject ;  such  retention  may,  in 
some  cases,  impose  a  difficulty  on  tha  soe- 
cessful  party  who  seeks  to  reeord  hia  jud^ 
ment  immecUately.    But  the  defendant  hat 
got  thepoftea  on  the  Srdof  June,  and  from 
that  time  he  might  have  done  fbr  Hmf*f 
that  which  he  now  asks  the  Court  to  do  far 
him ;  his  handa  were,  from  that  date,  per- 
fectly free,  and  he  was  unrestrained  by  Ae 
Court  or  any  other  party  from  sigtaa^  bis 
judgment.     He  mi^t  have  ao  d(H» 
that  day  up  to  the  27th  of  October, 
the  death  took  place,  and  he  ought  to  have 


Digitized  by 


Google 


HILARY  TERM,  1847. 


121 


doae  it.  The  plaintiff,  by  looking  over  the 
papers,  and  considering  the  form  of  the 
judgment,  did  not  thereby  gratuitously 
agree  to  waive  any  rights  which  properly 
belonged  to  him.  But  why  did  not  the  de- 
fendant proceed  after  the  22nd  of  August, 
when  the  judgment  was  returned  to  him  ? 
It  is  said  that  the  plaintiff  lias  been  instru- 
mental and  agreeing  to  the  delay;  but 
there  was  no  agreement  on  his  part  to  waive 
any  rights  which  might  accrue  to  him  by 
the  death  of  parties  or  otherwise ;  he  would, 
probably,  have  refused  to  enter  into  any 
rach  stipulation,  and  it  would  be  now  taking 
him  by  surprise  if  the  Court  were  to  act  as 
if  he  had  so  stipulated.  There  is  no  impu- 
tation of  bad  £uth  on  the  part  of  the  plain- 
tiff; bat  this  is  a  novel  application  calling 
on  the  Court  to  grant  that,  on  account  of 
negotiationi  between  parties  causing  a  delay, 
wluch  it  never  grants  except  the  delay 
oeeurs  by  its  own  act.  The  Court  will  at 
an  timet  see  that  specified  agreements  are 
fiuthfuUy  adhered  to,  but  it  cannot  define 
lights  and  liabilities,  which  ought  or  ought 
not  to  arise  from  the  course  of  undefined 
negotiation. 

Rule  diteharged. 


} 


KEWTON  V.  BLUNT. 


1846. 

Nov.  25. 

Company — Joint  Contractors  —  Several 
Aetion$ — Staying  Proceedings. 

Where  separate  actions  are  brought 
against  several  joint  contractors  for  the  same 
debt,  the  Court,  upon  payment  of  the  debt 
»*d  costs  in  one  action,  wtU  stay  proceedings 
in  the  other  actions  without  costs. 

The  plaintiff  in  this  action  had  com- 
menced another  action  against  one  Spottis- 
woode,  for  the  recovery  of  the  same  identical 
sum  <tf  money,  being  781.  ISs.  and  interest, 
being  the  deposit  on  thirty  shares  in  the  pro- 
posed Direct  Birmingham,  Oxford,  Reading, 
■ad  Brixton  Raflway  Company,  of  which 
<he  defendant  and  Mr.*Spottiswoode  were 
provisional  directors.  The  defendant  in  this 
action  pleaded  the  general  issue,  and  notice 
of  trial  was  given  for  the  sittings  in  this 
term ;  but  Mr.  Spottiswoode  having  paid 
tile  debt  and  eosts  in  the  action  against 

Ntw  Seribs,  XVI.-CP. 


him,  a  summons,  on  the  3rd  of  November, 
had  been  taken  out  to  stay  the  proceedings 
in  this  action,  without  costs,  upon  the 
ground  that  the  debt  had  been  paid  by  a 
joint  contractor.  On  the  4th  of  November, 
Cress  well,  J.  made  an  order  for  staying  the 
proceedings.  A  rule  having  been  obtained 
to  shew  cause  why  this  order  should  not  be 
rescinded, — 

Peacock  shewed  cause. — The  grround  on 
which  the  order  was  made  in  this  case  was 
not  that  another  action  had  been  brought 
against  a  joint  contractor,  simply,  but  that 
lihat  joint  contractor  had  paid  both  the 
debt  and  costs.  The  reason  why  the  Courts 
have  refused  to  stay  proceedings  where 
separate  actions  have  been  brought  against 
several  joint  contractors  was,  that  possibly 
one  of  them  might  become  bankrupt  or 
insolvent,  and  therefore  the  plaintiff  might 
never  be  paid.  The  case,  however,  is 
widely  different  here,  for  the  plaintiff  can- 
not be  subjected  to  any  such  risk;  be  has 
actually  received  the  debt  and  costs ;  and 
all  that  he  can  be  prosecuting  this  action 
for  is  mere  costs,  which,  if  be  had  acted 
properly,  and  brought  not  ihe  vexations 
procee^g  of  several  actions,  but  a  single 
action  against  both,  he  never  would  have 
incurred  or  subjected  the  defendant  himself 
to  pay.  This  was  the  principle  acted  upon 
in  Came  v.  Leigh  (1),  where  separate 
actions  having  been  brought  against  several 
persons  for  the  same  debt,  who  were  jointly 
liable,  the  defendant  having  paid  the  debt 
and  costs  in  that  action,  the  Court  stayed 
the  proceedings  in  the  otiiers  without  coats. 
The  Court  there  observed,  "  This  being  a 
joint  debt,  the  plaintiffs  were  at  liberty  to 
sue  all  the  debtors  together,  or  any  one 
separately,  leaving  him  to  plead  in  abate- 
ment ;  but  they  had  no  right  to  sue  all  the 
parties  separately  for  the  same  demand." 
That  case  is  precisely  in  point  in  support  of 
this  order.  So,  in  Peshall  v.  Layton{2), 
the  plaintiff  having  sued  and  recovered 
verdicts  against  the  sheriff  and  the  bailiff 
in  separate  actions,  for  the  same  penalty, 
under  32  Geo.  2.  c.  28,  the  Court  stayed 
the  proceedings,  on  payment  of  one  penalQr 
and  the  eosts  in  one  action. 

[Maule,  J. — That  was  not  a  case  where 

(1)  4  B.  &  c.  124. 
(3)  2TennRap.  712. 
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they  could  be  jointly  sued ;  the  statute  gave 
the  party  an  option  to  sue  the  sheriff  or  the 
bailiff.] 

[WiLDK,  C.J. — Are  there  not  cases  in 
which  proceedings  have  been  stayed,  in 
actions  on  a  joint  and  several  bail-bond, 
under  circumstances  like  these  ?] 

The  case  of  Mile*  v.  the  Inhabitant*  of 
Brittol{S)  is  another  case  in  which  the 
power  of  staying  proceedings  where  several 
actions  have  been  brought  for  the  same 
cause,  has  been  exercised  by  the  Court. 
That  is  a  stronger  case  than  the  present, 
for  there  the  defendant  might  have  pleaded 
the  pendency  of  the  prior  action  in  abate- 
ment ;  but  Uie  Court  thought  the  conduct 
of  the  plaintiff  an  abuse  of  the  process  of 
the  Court.  Here,  however,  it  would  be 
impossible  for  the  defendant  to  plead  non* 
joinder  in  abatement,  for  it  has  recently  been 
held,  that  if  a  single  person  who  is  absent 
from  this  country  ought  to  be  sued,  the 
party  cannot  adopt  that  plea.  Besides 
this,  it  is  impossible  to  put  upon  the  record 
the  names  of  all  the  persons  and  to  give 
their  addresses.  The  defendant,  also,  could 
not  plead  in  abatement  the  pendency  of  an 
action  against  a  co-contractor,  as  was  held 
in  the  recent  case.  But  the  question  here 
is,  whether  the  Court  will  not  stay  one 
action  where  the  debt  has  been  paid  in 
another,  without  reference  to  the  power  to 
plead  in  abatement,  and  whether  Uiat  does 
not  fall  within  the  jurisdiction  of  the  Court. 
A  case  may  arise,  for  instance,  where  the  plain- 
tiff issues  several  writs  simultaneously  for 
the  same  thing;  the  defendant  could  not  plead 
there  the  pendency  of  a  prior  suit  in  abate- 
ment ;  yet  it  would  be  a  grievous  abuse. 
It  may,  perhaps,  be  said,  that  in  actions  on 
bills,  the  Courts  have  refused  to  interfere; 
but  that  has  been  on  the  ground  that  the 
liability  was  several  and  distinct,  and  a 
joint  action  could  not  be  brought.  He  re- 
ferred to  Lyttleton  v.  Cro**  (4),  and  King 
V.  Hoare{5). 

Newton,  contra. — It  would  be  extremely 
unjust  to  stay  the  present  proceedings  with- 
out payment  of  those  costs  which  the  im- 
proper defence  to  this  claim  has  occasioned. 
If  die  defendant  had  done  his  duty  in  the 

(3)  8  B.  &  Ad.  945  i  s.  0. 1  Ltw  J.  B«p.  (h.s.) 
K.B.  193. 

(4)  3  B.  «c  C.  317  i  s.e.  S  Uw  J.  Rep.K.B.  2. 

(5)  1«  Uw  J.  Rap.  (N.S.)  Ezoh.  t». 


first  instance,  they  would  not  have  been 
incurred,  and  it  might  possibly  be  rssqii* 
able  in  an  early  stage  of  the  proceedings, 
before  the  defendant  has  done  any  act  to 
occasion  costs,  if  the  Court  had  the  power 
to  stay  the  proceedings  uncondidonally ; 
but  here,  he  has  resisted  what  he  admits  to 
be  a  just  demand  to  the  last ;  and  ha^ 
by  a  plea,  which  he  admits  to  be  fidse 
and  wholly  without  justification,  occasioned 
a  large    amount  of  addiUonal    expense. 
Several  applications  have  of  late  been  made 
to  stay  the  proceedings  in  actions  brought 
against  several  joint  contractors  before  pay- 
ment; but,  in  each  of  them,  the  Conits 
have  said,  they  had  not  the  power  to  stay 
the  progress  of  the  suit,  and  diat  they  oooU 
not  make  a  consolidation  rule,  unless  upon 
the  terms  that  the  defendant  making  the 
application  would  be  bound  by  the  result 
of  some  other  action  pending  against  his 
co-contractor.     The  plaintiff  has  a  perfect 
light  to  select  the  persons  against  whom  hs 
will  proceed ;  and  the  proper  course,  if  tbe 
demand    be    of   a    joint  nature,   is,  for 
the  defendant  to  plead  the  non-joinder  of 
the  other  parties  in  abatement.      That  is 
the  remedy  the  law  has  provided  in  tbe 
earlier  stage ;  or  if  the  plaintiff  obtains  judg- 
ment against  one  by  which  the  cause  of 
action  passes  in  rem  judieatam,  he  may 
plead  that  in  bar.     He  may  also  plead  titt 
payment  of  the  debt  against  the  further 
maintenance   of  the  action ;  and  then  hs 
would  be  liable  to  pay  the  costs,  which  be 
had,  by  his  failure  to  perform  his  duty, 
improperly    occasioned.      The    power  of 
staying  proceedings  now  attempted  to  b« 
put  in  force,  was  formerly  supposed  might 
be   resorted    to   in    cases    upon    hills  of 
exchange  ;  but  the  Courts  have  long  since 
repudiated  the  notion :  and  the  case  of  a  biQ 
is  stronger  than  the  present,  for  there  the 
drawer  or  indorser  is  a  mere  surety  for  the 
acceptor,  and  when  the  person  who  is  pri- 
marily and  properly  liable  pays,  one  would 
naturally  suppose  the  person  secondarily 
responsible  ought  to  be  discharged,  rather 
than  a  person  who,  being  the  principal 
debtor,  contumCcionsly  resists  payntent  usd 
occasions  expense.     It  would  be  an  omt- 
rageous  and  flagrant  act  of  iiyustioe,  if  a 
party,  having  no   defence,   should  be   at 
Uberty,  as  this  defendant  has  done,  to  ooc»- 
sion  great  costs,  and  then  when  the  ease  is 
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jvat  ripe  for  trial  stop  the  cause,  without 
noonping  the  party  from  whom  he  has 
withheld  a  debt,  and  in  order  to  procure 
payment  driven  to  encounter  heavy  charges. 
The  ease  of  Peshall  t.  Layton  is  distin- 
gniihable,  on  the  ground  that  there  no 
joint  liability  existed ;  the  statute  only  pre- 
scribed a  remedy  against  one,  and  the 
pUntifir  was,  therefore,  bound  to  make  his 
election.  In  Milei  v.  the  Inhabitants  of 
Britlol,  two  different  actions  were  brought 
against  the  same  persons  for  the  same 
demand.  That  was  clearly  a  vexatious 
eonne. 

Wn.DE,  C.J.— The  question  in  this  case 
Kes  in  a  very  narrow  compass :  it  is,  whether 
the  order  of  my  Brother  Cresswell  for  stay- 
ing the  proceedings  in  this  action  without 
costs,  the  debt  having  been  paid  by  the 
defendant  in   another  action  brought  for 
the  same    demand,  was    properly  made. 
The  application  to  the  learned  Judge  was 
made  upon  the  ground  that  the  debt  had 
been  paid  by  a  joint  contractor ;  and,  no 
donbt,  the  order  proceeded  upon  that  ground. 
If  the  plaintiff  had  intended  to  resist  the 
application  on  the  ground  that  the  parties 
were  separately  liable,  he  should  have  taken 
tiiat  course  at  chambers.     Nothing  of  the 
sort,  however,  was  suggested.     The  mate- 
rials apon  which  the  summons  was  heard, 
and  the  materials  now  before  us,  all  tend  to 
the  conclusion  that  this  was  a  case  of  joint 
liability  only ;  and  that  being  so,  it  is  un- 
necessary to  give  any  opinion  as  to  whether 
or  not  there  is  any  difference  in  this  respect 
between  a  joint  and  a  several  liability. 
I  take  this,  then,  to  be  a  case  where  the 
plaintiff    has  brought    two  actions,   each 
against  one  person,  in  respect  of  a  demand 
to  whld  both  were  jointly  liable,  and  one  of 
them  has  satisfied  all  the  plaintiff's  claim. 
It  is  said,  that  the  plaintiff  had  a  right  to 
bring  two  actions.     In  a  certain  sense,  no 
doabt,    he    had.     But  what  consequences 
does  the  bringing  of  two  actions  induce  f 
Suppose  the  plaintiff  had  gone  on  to  judg- 
ment in  one  of  them  ;  the  case  of  King  v. 
Htaere  Is  a  distinct  authority  to  shew  that 
that  judgment  might  have  been  pleaded  in 
bar  of  the  other  action.     What  would  have 
beca  the  plaintiff's  situation,  as  regards  the 
eosts,  if  saeh  a  plea  had  been  pleaded  jMits 
Amtcm  etffrtJSBMfe,  the  judgment  having 


been  satisfied?  It  has  been  assumed,  in 
argument,  that,  in  such  case,  the  plaintiff 
would  have  the  costs  of  the  other  issue. 
That,  however,  is  not  so.  The  effect  of  a 
plea  puis  darrein  continuance  is,  to  remove 
all  the  other  issues  from  the  record.  Where 
a  plaintiff  can  recover  no  damages,  he  can- 
not be  entitied  to  any  costs.  His  demand 
being  satisfied  by  one  defendant,  he  has  no 
right  to  costs  against  the  other.  All,  there- 
fore, that  the  order  does  is,  to  do  directly 
what  would  cause  the  same  resuU  by  an 
indirect  and  circuitous  course.  No  benefit 
could  arise  to  the  plaintiff  from  allowing 
the  second  action  to  proceed.  Seeing  that 
he  could  not  recover  either  damages  or 
costs,  it  is  mercy  to  him  and  justice  to  the 
defendant  to  prevent  it.  It  is  beyond 
doubt,  that  the  Court  is  sanctioned  by 
authority  in  the  adoption  of  this  course. 
In  Peshall  v.  Layton,  where  two  penal 
actions  were  brought,  one  against  the  sheriff, 
the  other  against  the  bailiff,  for  the  same 
cause,  and  tiie  plaintiff  obtained  a  verdict 
in  each  action,  the  proceedings  were  stayed 
upon  pajrment  of  one  penalty  and  the  costs 
of  one  action.  Many  cases  have  occurred 
within  my  experience  where  proceedings 
have  been  stayed  on  the  ground  that  they 
must  in  the  result  prove  fitiiUess.  What 
has  happened  here  ?  Two  actions  having 
been  brought  in  a  case  of  joint  liability, 
one  of  the  defendants  has  paid  the  debt  and 
the  costs  in  the  action  against  him.  The 
debt  having  been  paid,  the  plaintiff  could 
not  recover  any  damages  in  the  other 
action,  and  conseqnendy  no  costs.  I  there- 
fore think  the  learned  Judge  was  right  in 
holding,  that  the  defendant  in  the  second 
action  ought  not  to  be  harassed  by  a  pro- 
ceeding that  could  in  no  event  be  beneficial 
to  the  plaintiff.  It  is  now  said,  that  possi- 
bly there  might  have  been  a  separate  as 
well  as  a  joint  liability.  It  is  enough,  how- 
ever, to  say,  that  the  plaintiff  when  before 
the  Judge  put  his  case  upon  the  footing  of 
a  joint  liability  only.  For  these  reasons, 
I  am  of  opinion  that  the  rule  should  be 
discharged. 

Maule,  J. — I  am  of  the  same  opinion. 
The  proceedings  in  this  action  have  been 
stayed,  and  there  can  be  no  doubt  that  it 
,was  a  proper  case  for  a  stay  of  proceed- 
ings, die  only  question  being  on  what 
terms  ?    For  the  reasons  given  by  the  Lord 
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Chief  Justice,  which  are  perfectly  satisfac- 
tory to  my  mind,  I  think  this  must  be 
treated  as  a  case  of  joint  liability  ;  though  I 
do  not  conceive  that  to  make  any  difference. 
I  do  not  say  that  the  learned  Judge  might 
not,  even  if  this  had  been  a  case  of  separate 
liability,  have  stayed  the  proceedings  on 
payment  of  less  than  the  ordinary  costs. 
It  is  not,  however,  necessary  to  determine 
that.  The  plaintiff  clearly  could  not,  if  he 
had  proceeded  to  judgment  in  both  actions, 
have  recovered  more  than  the  debt  and 
costs  in  one.  The  payment  of  the  debt  and 
costs  in  one  action  extinguishes  his  demand 
entirely.  The  Statute  of  Gloucester  gives 
costs  only  where  the  party  is  entitled  to 
damages  independently  of  costs.  Such  a 
payment  as  this  clearly  would  have  stayed 
all  proceedings  before  that  statute ;  and,  if 
so,  it  ought  to  have  the  same  effect  since. 
The  plaintiff's  claim  to  damages  being  ex- 
tinguished, I  apprehend  that,  whether  the 
liability  of  the  defendant  was  joint  or 
several,  the  plaintiff  could  in  no  event  ob- 
tain costs.  I  therefore  think  the  order  of 
the  learned  Judge  was  perfectly  warranted< 
Williams,  J.  concurred. 


Rule  discharged. 


147.     \ 
.  16.  / 


PATER  V.  BAKER. 


1847 

Jan 

Slander  of  Title — Variance — Amend- 
ment— Malice, 

In  an  action  againit  a  surveyor  of  Mgh- 
vayt,  appointed  under  7^8  Viet.  e.  84, 
for  slander  of  title,  the  slander  alleged  was, 
"  I  shall  not  allov  purchasers  (meaning 
persons  who  then  might  be  disposed  to  pur- 
chase at  the  said  sale  the  said  houses  of  the 
plaintiff  so  exposed  for  sale  as  aforesaid,) 
to  be  finished  until  the  roads  are  made 
good.  I  have  no  power  to  compel  any  one  to 
make  the  roads,  but  I  have  power  to  stop 
the  buildings  until  the  roads  are  made." 
The  Judge,  at  the  trial,  amended  the  decla- 
ration by  substituting  "  the  houses"  for  the 
words  in  Roman  letters  :—Held,  that  under 
8  4>  4  WiU.  4.  c.  42.  the  Judge  had  power 
to  make  the  amendment. 

In  an  action  qf  this  kind,  where  it  is 
necessary  for  the  plaint^  to  prove  maUoe, 
(he  Court  will  not  iitfer  malice  from  the 


defendant  having  put  a  wrong  eonslruttioBit 
a  complicated  act  of  parliament. 

Case  for  slander  of  title. 

The  declaration  stated  that  the  plustif 
was  the  lessee  for  a  term  of  years  of  twelm 
unfinished  houses  in  Agar  Town,  in  the 
parish  of  St.  Pancraa,  forming  part  of  a 
district  within  the  operation  of  7  &  8  Viet 
c.  84,  and  which  houses  were  approached 
by  a  roadway  of  the  width,  qua&ty,  tad 
description  required  by  the  act ;   that  tlw 
plaintiff  wished  to  sell  his  interest  in  tbe 
houses,  and  for  that  purpose  advertised 
them  for  sale  at  the  Camden  Arms  ;  that 
the  defendant  was  a  surveyor,  appointed 
under  the  said  act,  for  the  district  within 
which  the  said  houses  were,  and  intending, 
&c.,  wrongfully,  injuriously,  falsely,  sod 
maliciously,  and  without  any  reasonable  or 
probable  cause,    &c.,   attended   and  wsi 
present  at  such  exposure  for  sale,   snd 
before  the  said  interest  had  been  put  up  for 
sale,  falsely  and  maliciously,  under  coloat 
and  pretence  of  executing  his  said  office, 
published,  &c.  the  false,  slanderous  and  in»< 
lioious    words    following  : — "  My   object 
(meaning  his,  the  defendant's,  object)  ia 
attending    this    sale   is    to    inform   pot- 
chasers,    if   there    be    any   here  present, 
that  I  (meaning  the  defendant)  ahaU  not 
allow   purchasers    (meaning  persons  wis 
then  might  be  disposed  to  purchate  at  <t< 
Kod  sale  the  said  houses  of  the  plaint^,  as 
exposed  for  sale  as  aforesaid,  J  to  be  finished 
or  occupied  until  the  roads  are  made  good 
in  Agar  Town  (meaning  the  said  district 
called  A{^  Town  aforesaid).  I([oeaDingdM 
said  defendant)  have  no  power  to  compd 
any  one  to  make  the  roads,  (meaning  the 
roads  in  Agar  Town  aforesaid,)  but  I  (mean- 
ing the  defendant)  have    power  to  stop 
the  buildings  (meaning  that  the  defendant 
had  power,  under  and  by  virtue  of  his  beag 
such  district  surveyorunder  the  said  statute, 
to  prevent  the  said  unfinished  houws  from 
being  finished,)  until  the  roads  (Boeanii^ 
the  said  roads  in  Agar  Town)  are  made. 
If  there  shall  be  any  purchasers,  (mtianing 
purchasers  of  the  said  houses  of  the  plaintiff 
at  the  said  sale,)  they  will  have  to  ke^  te 
carcasses  (meaning  the  said  hooaea)  in  &idt 
then  unfinished  state,  until  the  roads  (mean* 
ing  the  roads  aforesaid)  are  made." 

Fleas — First,  not  guilty.  Socmtd,  a  jua> 
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liication,  on  the  ground  that  the  roads  in 
.Agar  Town  were  not  fit  for  use. 

The  cause  was  tried,  before  Erie,  J.,  at 
the  sittmgs  in  Middlesex,  after  last  Trinity 
term,  when  it  appeared  that  the  plaintiff 
WM  the  owner  for  a  term  of  years  of  certaia 
nii&uahed  houses,  in  a  street  in  Agar  Town, 
snd  that  the  defendant  was  the  snrreycv 
tot  that  distnct,  appointed  under  7  &  8 
Tiot.  c.  84.  A  roadway  had  been  made  to 
die  houses  in  question  of  the  width  required 
by  the  act  of  parliament,  but  it  was  left 
Bopaved  and  unfit  for  traffic.  The  sale  of 
the  houses  had  been  advertised  for  six 
weeks.  The  defendant  attended  at  the 
■le,  and  it  was  for  the  expressions  there 
made  use  of  by  him  that  the  action  was 
brooght. 

At  the  trial,  die  Judge  directed  the  de- 
daittion  to  be  amended,  by  striking  out 
the  words  in  italics  and  inserting  instead 
dw  words  "  the  houses."  The  words  in 
die  declaration  were  proved  with  this  ex- 
oeption.  To  shew  malice  in  the  defendant, 
it  was  proved  that  at  a  meeting  held  some 
time  afterwards  the  defendant  being  asked, 
"Why  do  you  pursue  Mr.  Pater  ?"  repli- 
•d,  "I  pnisoe  Mr.  Pater  because  I  am  not 
able  to  pursue  Mr.  Agar,  the  ground  land- 
lord." Thero  was  evidence  that  the  plaintiff 
was  i^nt  to  Mr.  Agar,  and  that  several  of 
As  roads  in  the  disteiot  in  which  Mr.  Agar 
was  ground  landlord  were  out  of  order. 
Terdtet  for  the  plaintiff,  with  leave  reserved 
to  tiie  defendant  to  enter  a  nonsuit,  if  the 
Court  dionld  be  of  opinion  that  the  amend- 
ment of  the  dedaration  ought  not  to  have 
been  nude,  or  that  there  was  no  evidence 
of  malice. 

Channell,  Serj.,  in  Michaelmas  term, 
having  obtained  a  rule  nisi  accordingly, 

JTeo^N^and  DowdetveU  (Jan.  13)  shewed 
cause. — No  amendment  was  required,  be- 
emae  the  words  laid  wwe  substantially 
proved ;  but,  if  it  was  required,  the  va- 
liaiioe  was  amendable  under  3  &  4  Will.  4. 
c.4S,—'J)uekuorthy.  JETarmoa  (I),  Guett 
T.  Elw€i  (8),  Beokett  v.  Dutkm  (3),  Eoant 


(I)  S  Mm.  &  Wall.  427;  s.  e.  8  Uw  J.  Rep. 
(XA)  Eub.  366. 

a]  <  Ad.  &  EL  118 ;  ■.e.6  Law  J.  lUp.  (n.s.) 
K3.  184. 

«)  7  Mm.  &  Web.  1<7;  s.  e.  10  Uw  J.  Rep. 
(ks.)  KmA.  1. 


V.  Frser{4),  WhUwellv.  Seheer{&),  Smith 
V.  Knowelden  (6),  Sainsbury  v.  Ma^ 
thews  (7).  The  statute  enables  the  Judge 
to  amend  in  any  particular  "  in  the  judg- 
ment of  the  Judge  not  material  to  the 
merits  of  the  case,  and  by  which  the  oppo- 
site party  cannot  have  been  prejudiced  in 
the  conduct  of  his  action  or  defence."  In 
one  sense  every  variance  is  material ;  but 
the  statute  intends  to  prevent  the  amend- 
ment of  such  variances  only  as  are  mate- 
rial to  the  merits  of  the  case.  Secondly, 
there  was  evidence  of  malice.  No  part 
of  the  statute  gives  power  to  the  sur- 
veyor to  stop  the  progress  of  the  buildingS4 
Sched.  K.  of  7  &  8  Vict.  c.  84.  merely 
says,  "  every  such  building  must  be  built 
with  some  roadway  to  it  of  such  width  a* 
wiU  admit  of  the  access  of  a  scavenger's 
cart."  Here  there  was  such  a  roadway, 
though  the  road  was  unpaved.  The  act 
was  therefore  strictly  complied  with  ;  but 
even  if  it  were  not,  the  surveyor  was  not 
at  liberty  "  to  stop  the  buildings."  At  all 
events,  he  could  not  stop  them  until  the 
roads  were  made  good  in  Agar  Town ;— • 
Agar  Town  being  a  district  of  which  the 
road  to  the  houses  forms  but  a  small  part. 
The  statement  by  the  surveyor  was  there- 
fore so  cleariy  untrue  that  the  jury  might 
£urly  infer  malice  from  it. 

ChauneU,  Serj,,Byles, Serj.,  mdBadeleif 
(Jan.  13,  15),  in  support  of  the  rule.— 
First,  the  variance  was  not  amendable— 
Boucher  v.  Murray  (8),  Ourford  v.  Bay- 
ley  (9),  AtkituM  V.  Raleigh  (10),  David 
V.  Preeee  (1 1).  The  law  will  not  frimd 
facie  imply  malice,  but  it  must  be  proved 
in  fiict,  and  the  slightest  variation  may 
therefore  have  a  material  effect.  Secondly, 
the  plaintiff  alleges  in  the  declaration  thiA 

(4)  10  Ad.  &  EL  609  i  s.  c  8  Uw  J.  Rap.  (aA) 
Q.B.  262. 

(5)  8  Ibid.  301 ;  s.  0. 7  Law  3.  Rep.  (n.s.)  Q.B. 
244. 

(6)  2  Man.  &  Or.  661;  a.  a.  10  Uw  J.  Rap.  (H A) 
C.P.  126. 

(7)  4  Mee.  &  Wela.  343 ;  a.  c  8  Uw  J.  Rep. 
(n.8.)  Exch.  I. 

(8)  6  Q.B.  Rep.  862;  8.e.lSUwJ.Rep.(N.a.) 
Q.B.  278. 

(9)  SMaa.  &  Gr.  781 ;  s.e.  11  Uw  J.  Rep.  (H.a.) 
C.P.  106. 

(10)  8  Q.B.  Rep.  79;  a.e.  llUw  J.Rep.(M.».) 
Q.B.  166. 

(11)  6  Ibid.  440;;  a.  e.  13  Uw  J.  Rqt.  (ka) 
Q.B.  88. 
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the  roadway  was  "  of  the  width,  quality  and 
description  required  by  the  act."  He  now 
says,  it  is  safBcient  if  it  was  of  the  proper 
width.  The  word  "  roadway"  in  schedule 
K.  must  mean  something  more  than  a  mere 
space  of  a  certain  wid&.  The  surreyor 
was  therefore  entitled  to  say  what  he  said, 
because,  if  he  was  right  in  his  construction 
of  the  act,  the  houses  might,  under  s.  18, 
have  been  abated  as  a  nuisance.  But, 
suppose  he  was  wrong  in  his  construction 
of  the  act,  there  was  no  evidence  of  malice. 
The  law  will  not  imply  malice  in  an  action 
of  this  kind — Smith  t.  Spooner  (12) ;  and 
see  Toogood  v.  Sptfring{lS).  Itis  clearthat 
the  surveyor  was  here  acting  bond  fide  in 
ihe  discharge  of  his  duty ;  and  it  is  to  be 
observed,  that  if  he  had  neglected  his  duty, 
he  would  have  been  liable  to  a  penalty 
under  s.  79. 

[WiLDB,  C.J. — ^As  there  are  several  new 
trials  to  be  moved,  we  will  give  judgment 
in  the  morning.] 

Wilde,  C.J. — This  was  an  action  in 
the  nature  of  slander  of  title;  and  the 
declaration  alleges,  that  the  defendant, 
who  was  a  surveyor  of  highways,  mali- 
donsly  and  without  reasonable  or  probaUe 
cause,  was  present  at  a  sale  of  the  plaintiff's 
property,  and  maliciously  spoke  the  words 
complained  o£  To  tUs  the  defendant 
pleaded,  first,  not  guilty ;  secondly,  a  justifi- 
cation,  on  the  ground  of  the  roads  in  the  dis- 
trict not  having  been  in  order.  It  appears 
that  at  the  trial  there  was  some  variance  be- 
tween the  words  alleged  in  the  declaration  and 
the  proof,  and  application  was  made  to  the 
Judge  to  amend.  The  Judge  was  of  opin- 
ion that  he  had  the  power,  and  siud  that  he 
would  amend ;  and  though  the  amendment 
was  not  actually  made,  it  must  be  taken 
to  have  been  made,  if  the  Judge  had  the 
power.  It  now  comes  before  the  Court  on 
two  grounds :  first,  as  to  the  power  of  the 
Judge  to  amend ;  secondly,  as  to  whether 
there  was  malice.  The  declaration  is  pro- 
perly framed,  averring  malice.  It  might 
possibly  not  be  necessary  to  consider  the 
first  question.  The  Court;  however,  has 
considered  it,  and  is  of  opinion  that 
the  amendment  might  be  made.    In  every 

(12)  3  Tsont.  246. 

(IS)  1  Cr.  M.  &  B.  181 ;  s.  e.  3  Uw  J.  Rep. 
(K.s.)£xcli.347. 


case  die  facts  presented  at  die  trial  most  be 
looked  at.     In  one  sense,  every  alteration 
is  material  to  the  merits,  because  it  prevaits 
a  nonsuit ;  but  that  is  not  the  meaning  d 
the  statute  giving  the  power  to  amend. 
The  substantial  question  between  the  par- 
ties was  the  plaintiff's  right  to  the  honwi, 
without  the  infirmity  which  the  defendant 
alleged  they  were  subject  to;    and  the 
Court  is  of  opinion  that  the  words  proved 
were  in  effect  the  same  as  those  allied,  and 
that  any  plea  which  the  defendant  coold 
have  pleaded  to  them  would  equally  hare 
been  an  answer  to  both.     The  amendment, 
therefore,  in  our  opinion,  may  be  made. 
Then,  looking  at  the  record  as  amended,  u 
there  evidence  of  malice  ?   Regnd  must  be 
had  to  the  situation  of  the  parties.    The 
defendant  was  not  a  mere  stranger,  bnt  was 
an  officer  acting  under  complicated  acts  of 
parliament    (His  Lordship  here  referred  to 
the  preamble  of  7  &  8  Vict.  c.  84,  and  to 
sections  18,  52,  68,  79,  81,  82,  103,  sad 
Schedules  H,  I,  K.)    These  being  the  pro- 
visions of  the  act  the  defendant  asserted 
that,  in  some  sense,  he  had  the  power  to 
stop  the  completion  of  the  houses.    The 
words  in  Schedule  K,  as  to  leaving  a  road- 
way, may  admit  of  some  doubt ;  and  it  may 
be  questionable  whether  the  whole  effect  of 
the  defendant's  conversation  was  not  "I 
will  not  give  my  consent  to  the  houses  bdng 
completed  till  the  road  is  made  good;"  bot 
take  it  that  the  defendant  meant  he  could 
stop  the  building  of  the  houses,  the  ques- 
tion is,  whether  there  is  evidence  of  maliee, 
or  whether  the  defendant  was  not  merely 
acting  under  a  mistake.     It  is  extremely 
necessary  to  see  what  is  the  meaning  d 
"  malice."    In  PiU  v.  Donovan  (14),  when 
an  action  had  been  brought  fox  slander  of 
title,  Lord  Ellenborough  said,  "  the  point 
is,  whether  the  defendant  made  the  state- 
ment bond  fide,  and  under  an  honest  impres- 
sion of  its  being  the  truth,  or  whether  be 
made  it  maliciously  and  for  the  purpose  d 
slandering  the  tide  of  the  person  that  was 
about  to  convey  his  estate ;"  and  he  after- 
wards says,  "I  am  aware  that  there  are 
many  things  reprehensible  in  the  letters, 
but  they  are  no  slander  of  the  title,  if  he 
believed  them :  they  contain  disrespeetAd 
and  improper  passages,  such  as  may  pabifc 
be  libellous  on  the  person  of  the  party  whom 
(14)  I  Msu.  &  Salw.  639. 
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tliej  conoen;  but  they  ace  rather  a  confirma- 
tion of  his  belief  that  there  was  an  objection 
existing  against  the  man,  on  the  ground  of 
his  incompetency  to  do  the  act,  and  that  it 
was  proper  to  make  it  to  the  person  with 
whom  he  was  corresponding.     I  should  be 
Teiy  aorry  if  it  were  supposed  from  the 
lesolt  of  this  motion,  that  Uiere  is  the  least 
imputation  on  the  gentleman  who  is  the 
plaintiff  in  this  cause.    There  is  not  any 
ground  for  saying  that  he  has  conducted 
himself  with  any  view  to  his  own  interest 
in  this   transaction;   on  the  contrary,  he 
hat  conducted  himself  rather  delicately  and 
nicely.     But  the  question  does  not  turn 
upcm  his  conduct ;  and  this  is  a  case,  the 
decision  of  which  is  to  govern  other  cases 
where  the  question  of  slander  of  title  may 
occur;  in  which  case  the  bona  fides  of  the 
communication,  and  not  whether  a  man  of 
ntional  understanding  would  have  done  so 
and  so,  is  the  question  to  be  canTassed.    A 
man  of  intemperate  passions  or  of  weak 
understanding,  or  a  man  acting  under  an 
enoneoas  impression,  may  be  carried  fur- 
ther than  a  man  of  more  mature  judgment, 
but  still  he  would  not  be  liable  to  an  action 
of  slander  of  this  sort."    And  Bayley,  J. 
and  Dampier,  J.  concur  in  this  view.     It 
is  said  that  malice  was  shewn  by  the  con- 
versation when  the  question  was,  "  Why  do 
yon  pursue  Mr.  Pater?"  upon  which  the 
defendant  adopts  the  expression  and  says, 
"I  pnrsue  Mr.  Pater  because  I  am  not 
able  to  pursue  Mr.  Agar,  the  ground  land- 
lord;" but  if  the  defendant  had  a  proper 
motive,  that  of  getting  the  roads  made,  he 
must  select  somebody,  and  the  plaintiff  was 
in  a  peculiar  situation,  and  the  most  influ- 
ential person  that  could  be  selected.    First, 
then,   was  there  an  absence  of  probable 
cause  for  the  defendant  acting  as  he  did  ? 
Looking  at  the  act,  and  the  doubt  as  to  the 
meaning  of  the  word  "  roadway,"  and  that 
the  act  was  recently  passed,  and  has  not 
been    the   subject  of  judicial  decision,   I 
eannot  say  that  the  defendant  acted  without 
probable  cause.     But  even  if  he  had  no 
probable  cause,  the  facts  do  not  shew  malice. 
There  ia  a  total  absence  of  any  expressions 
to  nbew   malice,  and  the  defendant  may 
well  have  been  mistaken,  and  everything 
been  done  in  an  honest  belief.    The  rule 
most  therefore  be  absolute  for  a  nonsuit. 
MAm.E,  J. — I  am  of  the  same  opinion  on 


both  points.  With  respect  to  the  amend- 
ment, the  statute  gives  Uie  power  of  amend- 
ing matters  "  not  material  to  the  merits  of 
the  case."  That  assumes  that  they  must 
be  material  matters,  for  if  not  material, 
no  amendment  would  be  necessary.  The 
statute  means,  "  not  material  to  the  course 
which  the  case  has  taken  at  the  trial." 
Upon  inspection  of  this  record,  the  error 
is  evidently  attributable  to  mistake— some 
misplacing  or  transposing  of  words ;  and  I 
do  not  think  it  would  be  easy  to  point  out 
a  case  more  fit  for  amendment.  I  think  we 
should  embarrass  the  law  of  amendments 
and  introduce  most  long  and  subtle  argu- 
ments in  every  case,  if  we  were  to  bold  that 
this  amendment  was  not  within  the  statute. 
Then  as  to  the  evidence  of  malice.  This  is 
an  action  for  slander  of  title :  to  maintain 
the  action  the  words  used  must  be  false, 
malicious  and  injurious.  In  Pitt  v.  Dono- 
van the  matter  decided  was,  that  this  was 
not  a  question  whether  a  man  of  sound  sense 
and  knowledge  would  have  formed  the  same 
opinion,  but  whether  the  defendant  acted 
through  malice.  A  jury  may  infer  malice 
from  a  want  of  probable  cause,  but  are  not 
bound  to  do  so.  Suppose  persons,  believ- 
ing that  another  has  an  infirm  title,  go  to 
a  sale,  having  no  buriness  there,  and  make 
a  statement,  the  plaintiff,  to  support  an 
action  of  this  kind,  must  give  evidence  both 
that  the  statement  was  false,  and  that  it 
was  malicious  and  injurious.  If  true,  the 
action  cannot  be  maintained,  though  the 
statement  be  malicious.  Want  of  probable 
cause  may  lead  a  jury  to  infer  malice.  Ex- 
istence of  probable  cause  is  not  an  answer 
to  the  action ;  truth  is,  and  want  of  malice 
is  also.  If  there  be  no  evidence  of  malice, 
it  is  not  essential  for  the  decision  of  this 
case  to  see  whether  the  defendant  had  or 
had  not  the  power  to  stop  the  progress  of 
the  buildings.  On  the  assumption  that  he 
had  the  power,  however  malicious  the  state- 
ment, no  action  lies.  Assuming  that  he 
had  not  the  power,  is  there  any  evidence  of 
malice  to  go  to  the  jury  ?  The  defendant 
has  certain  powers  under  this  act  of  par- 
liament, and  must  decide  for  himself  on  the 
different  questions  which  may  arise.  Of  all 
the  questions  which  are  brought  before  us, 
none  are  so  difiicult  and  puzzling  as  those 
upon  the  construction  of  acts  of  parliament ; 
and  malice  ought  not  to  be  infened  from  an 
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erroneous  constrnetion  of  them.  When  a 
person  does  an  act,  and  it  is  dnbious  from 
what  motive,  the  charitable  and  fair  pre* 
sumption  is  in  favour  of  a  good  motive: 
a  conclusion  which  imputes  malice  must 
not  be  hastily  adopted. 

Cressweli.,  J.— I  am  of  the  same  opin- 
ion.  With  respect  to  the  variance,  the 
question  to  be  tried  was  substantially  the 
same,  whether  the  amendment  was  made  or 
not,  and  the  defendant  was  in  a  position  to 
justify  the  language  in  the  one  case  equally 
with  the  other.  I  think  also  there  was  no 
evidence  to  go  to  the  jury  of  malice.  If 
the  statute  gave  the  defendant  the  power  to 
stop  the  progress  of  the  building,  there  is 
no  ground  for  this  action  ;  and  if  it  did  not, 
I  think  no  man,  looking  dispassionately  at 
the  evidence,  could  say  tiiat  it  disclosed  any 
malice  whatever  ;  there  is  nothing  in  it  to 
shew  that  the  defendant  had  not  put  the 
best  construction  he  could  upon  the  clauses 
of  a  complicated  act  of  parliament. 

Williams,  J.  concurred. 

Rule  absolute  for  a  nonsuit. 


.} 


TOWNE  V.  CAMPBELL. 


1847. 
Jan.  26 

Landlord  and  Tenant— Weekly  Tenancy 
^Notice  to  quit. 

Where  the  only  evidence  of  the  terms  on 
which  a  furnished  house  was  taken,  was  the 
foilowiny  receipt  put  in  by  the  landlord : — 
"Received  from  C.  1261.  for  rent  of  fur- 
nished house,  from  the  8th  of  May  to  the  1st 
of  August  1846."— Held,  thai  the  jury 
might  properly  infer  that  the  tenancy  was 
weekly. 

Quaere — whether,  in  the  absence  of  any 
other  evidence  of  the  contract,  a  notice  to 
quit,  from  the  tenant,  was  neceuary. 

Assumpsit  for  the  use  and  occupation  of 
a  dwelling-house. 

Pleas,  first,  except  as  to  180^,  non 
assumpsit;  secondly,  as  to  1262.  payment; 
thirdly,  as  to  63/.  tender. 

The  cause  was  tried,  before  Coltman,  J., 
at  the  sittings  in  Middlesex,  when  it  ap- 
peared tiiat  the  action  was  brought  for 
the  rent  of  a  furniidted  house  at  Hyde 
Park  Comer.  There  was  no  proof  of  the 
temw  of  the  hiring,  except  wiut  might 


be  gathered  ftom  (he  followii^  receipt:— 
"  Received  from  —  Campbell,  Esq.,  136)., 
for  rent  of  furnished  house  from  the  8th  of 
May  to  the  Ist  of  August."  The  defaidat 
continued  to  occupy  the  house  the  greater 
portion  of  August.  There  was  some  evi- 
dence of  his  having  given  notice  to  quit,  and 
the  631.  tendered  was  the  amount  of  rent  for 
the  time  he  occupied  the  bouse  after  the 
1st  of  August,  and  for  one  week's  rent  afbsr 
the  notice  to  quit  The  cause  was  unde- 
fended. The  learned  Judge  left  it  to  the 
jury  to  say,  first,  whether  the  tenancy 
was  weekly  ;  secondly,  whether  it  was  put 
an  end  to  by  a  notice  to  quit  The  jury 
found  both  questions  for  the  defiendant 
Verdict  for  the  defendant. 

Lush  now  moved  to  set  the  vradict 
aside,  on  the  ground  of  misdirection  and 
of  the  verdict  being  against  evidence. 
There  was  no  evidence  to  shew  that  this 
was  a  weekly  tenancy.  The  receipt  was  a 
receipt  for  three  months. 

[Madlk,  J. — Or  for  twelve  weeks.  It  is 
not  a  receipt  for  a  quarter's  rent  I  dioiild 
infer  fhmi  it  a  weekly  tenancy.] 

Mauls,  J. — I  do  not  think  there  ought 
to  be  any  rule.  The  jury  have  found  for 
the  defendant  upon  pleas  putting  in  istm 
the  question,  whether  the  plaintiff  was  en- 
titled to  more^  than  126/.  and  63/.  The 
questions  left  to  the  jury  were,  first,  whether 
tiie  tenancy  was  weekly  ;  second,  whether 
it  was  put  an  end  to  by  a  notice  to  quit; 
and  they  have  found  both  questions  for  ihe 
defendant.  Then,  did  these  questions  arise 
upon  the  evidence?  As  to  the  tenancy 
being  a  weekly  tenancy  or  not,  the  jury 
might  righUy  take  into  their  consideration 
the  nature  of  the  tenement ;  there  was 
nothing  to  shew  that  the  tenancy  was  any 
thing  else  than  weekly.  The  plaintiff  also 
failed  to  shew  that  any  notice  to  quit  was 
required,  and  it  is  a  common  thing  fbr  par- 
ties to  take  houses  of  this  kind  upon  that 
understanding.  If  so,  the  second  question 
being  left  to  the  jury  was  more  than  wst 
required ;  but  if  not,  I  think  there  was 
abundant  evidence  that  the  notice  was  given. 

CoLTHAN,  J.,  Cressweu.,  J.  and  Wo- 
LiAHs,  J.  concurred. 

Rule  refused. 
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1847. 
Jan.  13. 
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LAMB  V.  DIXOV. 


Trespass — Lodgings — Breaking  and  En- 
lering  by  Landlord — Evidence — Pleading 
— Several  Counts, 

h  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  apartment,  it  appeared 
that  the  plaintiff  had  taken  furnished  lodg- 
ings  in  the  defendant i  house  for  a  term,  and 
Aat  the  only  entrance  to  them  was  through 
the  defendant's  street  door  and  lobby  ;  and 
the  evidence  to  shew  the  breaking  and  enter- 
ing  by  the  defendant  was,  that  before  the 
term  had  expired  the  defendant  had  pre- 
vented the  plaintiff  from  entering  the  house, 
letting  hint  he  should  no  longer  have  the 
apartments : — Held,  that  this  was  sufficient 
evidence  for  the  jury  to  infer  a  breaking  and 
entering  of  the  apartments  by  the  defendant. 

The  plaintiff,  by  the  permission  of  the 
defendant,  had  placed  a  brass  plate,  with 
hit  name  upon  it,  on  the  outer  door;  and  the 
declaration,  after  alleging  the  breaking  and 
entry  into  the  apartments,  alleged  that, 
during  the  time  aforesaid,  to  wit,  ^c,  the 
defendant  removed  and  took  a  certain  brass 
plate  from  the  outer  door  of  the  dwelling- 
kmue,  and  kept  it  so  removed,  S^c,  The 
defendant  pleaded,  inter  alia,  that  the  plain- 
tiff was  not  possessed  of  the  brass  plate. 
There  was  no  evidence,  and  no  point  made, 
at  (A«  trial,  as  to  whether  or  not  the  plate 
woi  affixed  to  the  door. 

Held,  that  it  must  noui  be  assumed  that  it 
was  not  affixed,  and  that  trespass  would, 
therefore,  He  for  the  removal  of  it, 

Qncere — whether  it  would  have  lain  if  it 
had  been  proved  to  be  affixed. 

Held,  also,  that  the  removal  of  it  woe 
ei^eiently  charged  in  the  declaration,  as 
against  the  defendant  who  had  pleaded  to  it, 
as  a  distinct  trespass,  and  not  as  aggravation 
only. 

Trespass.  The  declaration  stated  that 
the  defendant  broke  and  entered  certain 
Rioms  of  the  plaintiff,  parcel  of  a  certain 
dwelling-house,  and  then  ejected  the  plain- 
tiff  and  his  family  from  the  occupation  of 
them,  and  kept  them  so  ejected  from  thence 
hitherto ;  and  also,  daring  the  time  afore- 
said, to  wit,  on  the  day  and  year  first  afore- 
said, removed  and  took  a  certain  brass  plate 
New  Series,  XVI.— C.P. 


of  the  plaintiff,  containing  the  name  of  the 
plaintiff,  off  and  from  the  outer  door  of  the 
said  dwelling-house,  and  continued  it  so 
removed  from  thence  hitherto ;  and  also, 
dnring  the  time  aforesaid,  seized  and  took 
certain  furniture  of  the  plaintiff  (describing 
it),  and  converted  and  disposed  thereof  to 
his  own  use,  by  means  of  which  several 
premises  the  plaintiff  was  damnified. 

Pleas,  inter  alia,  first,  not  guilty ;  se- 
cond, as  to  removing  the  brass  plate,  that 
the  plaintiff  was  not  possessed  of  the  said 
brass  plate. 

On  these  pleas  issue  was  joined. 

The  cause  was  tried,  before  Erie,  J.,  at  the 
sittings  in  Middlesex,  in  Trinity  term  last, 
when  it  appeared  that  the  plaintiff,  who  was 
S  physician,  had  taken  furnished  apartments 
from  the  defendant  for  a  remaining  portion 
of  a  quarter,  and  it  was  part  of  the  contract 
that  the  plaintiff  should  have  his  name 
upon  a  brass  plate  on  the  outer  door.  The 
defendant  lived  in  the  house  in  which  the 
apartments  were,  and  the  only  way  to  the 
apartments  was  through  the  lobby  of  the 
house.  The  plaintiff  and  defendant  having 
had  some  disagreement,  the  defendant, 
before  the  expiration  of  the  term,  stood  in 
the  lobby  of  tiie  house,  and  prevented  the 
plaintiff  from  passing  from  the  street  through 
the  lobby  into  the  apartments,  at  the 
same  time  telling  him  he  should  no  longer 
have  them.  The  defendant  also  removed 
the  brass  plate  from  the  door  of  the  house. 

The  defendant  objected,  at  the  trial,  that 
there  was  no  evidence  of  any  breaking  and 
entering  into  the  apartments.  The  learned 
Judge  overruled  the  objecdon,  reserving 
leave  to  the  defendant  to  move  to  enter  a 
nonsuit.  On  the  question  as  to  the  removal 
of  the  door-plate,  no  evidence  was  given  as 
to  whether  it  was  or  was  not  a  fixture,  nor 
was  any  point  of  this  kind  made  at  the 
trial.  The  jury  assessed  the  damages 
separately  for  the  breaking  and  entering, 
and  for  the  removal  of  the  door  plate. 

Byles,  Serj.  having,  in  the  same  term, 
obtained  a  rule  nisi  to  enter  a  nonsuit,  or 
to  enter  a  verdict  on  the  second  issue,  or 
for  a  new  trial, — 

Wilkins,  Serj.  and  fVhite  shewed  cause. 
— First,  although  there  was  no  direct  evi- 
dence of  the  breaking  and  entering  the 
apartments  there  was  sufficient  for  the 
jury  to  infer  it  by  the  refusal  to  admit 
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the  plaintiff.  The  only  reason  for  the 
defendant's  doing  so  must  have  been  that 
he  might  take  possession  of  them  himself. 
Secondly,  as  to  the  removal  of  the  brass 
plate.  Supposing  it  were  attached  to  the 
freehold,  still  as  there  was  proof  that  it  was 
placed  there  by  the  consent  of  the  defendant, 
the  removal  of  it  would  entitle  the  plaintiff 
to  maintain  an  action  of  trespass ;  and  it 
was  the  proper  kind  of  remedy — Dyson  v. 
CoUkk{\),  Welch  v.  iVa»A(2);  although 
possibly  an  action  on  the  case  might  also 
have  been  brought — Wells  v.  Ody^S),  or 
of  trover.  There  was,  however,  no  evidence 
that  it  was  attached  to  the  freehold ;  and  it 
must  now  be  assumed  that  it  was  not  at- 
tached. The  removal  of  the  plate  is  charged 
as  a  separate  offence,  and  not  as  aggrava- 
tion—£»«A  V.  Parker  (4). 

Byles,  Serj,  and  Pashley,  in  support  of 
the  rule. — There  was  no  evidence  of  any 
goods  having  been  removed  from  the  apart- 
ments ;  and  trespass  will  not  lie  for  merely 
locking  the  door — Vin.  Ahr.  *  Trespass,' 
468,  Hartley  v.  Moxham  (5). 

[Wilde,  C.J. — In  the  last  case  the  tres- 
pass complained  of  was  to  the  goods  only. 
Suppose  the  plaintiff  had  been  kept  out  of 
the  rooms  for  a  year,  would  that  be  no  evi- 
dence of  an  entry  by  the  defendant  ?] 

[Mavle,  J. — It  does  not  appear  in  that 
case  that  there  was  any  demise  of  the  room : 
the  party  may  not  have  had  the  exclusive 
right  to  any  room.] 

Here  the  plaintiff  having  a  room,  the 
defendant  merely  excludes  him  from  the 
right  of  way  through  the  door  and  lobby. 
The  remedy  for  this  species  of  wrong  is  by 
an  action  on  the  case — Raine  v.  Alderson 
(6).  Secondly,  as  to  the  removal  of  the 
brass  plate,  the  Court  will  assume  that  it 
was  fixed  to  the  freehold. 

[MAVtE,  J. — I  do  not  know  why  the 
Court  should  make  such  an  assumption ;  it 
seems  to  have  been  treated  as  a  chattel  at 
Nisi  Prius.] 

(1)  SB.  &  Aid.  600. 

(2)  8  East,  S9i. 

(3)  1  Uee.  &  Wels.  452;  t.  e.  £  Uw  J.  Rep. 
(N.8.)  Ezob.  199. 

(4)  1  Binjf.  N.C.  72 ;  ».  c  3  L«w  J.  Rep.  (».».) 
C.P.  242. 

(5)  3  Q.B.R«p.701  ;  i.e.  12  Law  J.  Rep.  (m.s.) 
Q.B.  41. 

(6)  4  Bing.  N.C.  702;  s.  o.  7  Uw  J.  Rep.  («a) 
C.P.  273. 


If  it  is  doubtful  whether  it  was  affixed 
or  not,  let  it  be  assumed,  first,  that  it 
was  affixed  to  the  freehold.  The  plaintiff 
would  in  that  case  have  no  such  posses- 
sion as  to  entitle  him  to  maintain  trespass 
—Stocks  V.  Booth  (7),  The  Duke  of  New- 
castle V.  Clark  (8).  Even  if  trover  might 
have  been  brought,  it  does  not  follow  that 
trespass  would  lie — 2  Wm».  Saund.  470,  f, 
referring  to  Put  v.  Rausterne  (9).  Assum- 
ing, however,  that  it  was  a  chattel,  the  mere 
removal  of  such  a  chattel  is  not  necessarily 
a  trespass ;  it  may  have  been  removed  by 
the  defendant  closing  the  door.  Looking 
at  the  declaration,  it  is  not  even  charged  as 
a  trespass,  but  merely  as  aggravation — 
Bennett  v.  Allcott  (lOi),  Kavanagh  v.  Gu^ 
(11).  It  stands  immediately  before  what  is 
alleged  as  aggravation. 

[Maule,  J. — For  anything  that  appears 
the  taking  of  the  furniture,  &c.  may  have 
been  at  a  different  time  and  fix>m  a  differ- 
ent place;  it  is  not  therefore  in  aggravation, 
but  is  a  distinct  count.] 

Wilde,  C.J. — In  respect  of  so  much  of 
this  rule  as  relates  to  the  alleged  trespass 
in  breaking  into  the  apartment,  the  objec- 
tion is,  that  no  evidence  was  given  in  sup- 
port of  the  plaintiff's  case.  It  appears 
that  the  plaintiff  having  taken  lodgings  for 
a  certain  term,  which  was  unexpired,  was 
told  that  he  should  no  longer  be  allowed 
the  possession  of  them,  and  was  refused 
admittance  to  them;  and  it  is  said  that 
upon  these  facts  it  was  not  competent  for 
the  jury  to  infer  a  breaking  and  entering 
into  the  apartments  by  the  defendant.  It 
seems  to  me,  however,  that  there  was  rea- 
sonable evidence  to  support  the  verdict  of 
the  jury.  The  period  during  which  the 
defendant  expelled  the  plaintiff,  the  nature 
of  the  property,  and  other  circumstances, 
must  all  be  taken  into  account.  These 
were  apartments  which  were  not  locked  up ; 
the  defendant  excludes  the  plaintiff  from 
them,  and  when  he  returns  says,  "yon 
shall  no  longer  have  them."  Considering 
that  this  was  a  house  let  for  lodgings,  what 

(7)  1  Term  Rep.  428. 

(8)  8  Taunt.  602. 

(9)  Sir  T.  Raym.  472. 

(10)  2  Term  Hep.  166. 

(11)  7  MaD.&GT.316;  s.c.  13LavJ.Rep.(N.s.) 
C.P.  99. 
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use  can  it  be  Bupposed  tbat  the  defendant 
would  make  of  them  after  expelling  the 
plaintiflf?  Out  of  court  no  reasonable  man 
would  doubt  that  the  defendant  would  make 
OK  of  the  apartments,  and  that  that  was  the 
object  of  the  expulsion.  It  was  admitted, 
on  argument,  by  the  defendant's  counsel, 
that  it  might  make  a  difference  in  the  infer- 
ence to  be  drawn,  according  as  the  plaintiff 
bad  been  kept  out  a  longer  or  a  shorter 
time ;  I  agree  that  it  would,  but  if  so,  it  is 
a  question  for  the  jury ;  and  I  agree  with 
the  conclusion  they  have  come  to.  Then, 
secondly,  with  respect  to  the  removal  of 
the  door-plate.  It  seems  to  have  been  part 
of  the  contract,  on  letting  the  apartments, 
that  the  plabtiff  should  be  at  liberty  to 
have  his  name  upon  the  door.  If  the  door- 
plate  were  a  chattel,  the  right  of  the  posses- 
sion would  follow  the  right  of  property, 
unless  special  circumstances  intervened. 
Now,  here  it  appears  simply,  that  the  plate 
was  the  plate  of  the  plaintiff,  and  that,  by 
the  leave  of  the  defendant,  it  was  somehow 
or  other  upon  the  defendant's  door,  and  was 
removed  by  him.  It  was  said  that  it  was 
affixed  to  the  door,  and  became  part  of  the 
&eehold.  How  does  that  appear?  The 
removal  of  the  door-plate  is  alleged  in  the 
declaration  in  such  a  form  as  to  make  it 
either  a  distinct  complaint  or  an  aggrava- 
tion of  the  other  trespass.  The  defendant 
reads  the  declaration  here  in  the  way  the 
defendant  says  he  ought,  as  containing  a 
distinct  charge  of  trespass  for  removing  the 
plate,  and  answers  it  by  a  distinct  plea. 
Both  parties,  therefore,  before  the  trial, 
treat  this  as  a  distinct  complaint;  and  at 
the  trial  it  is  not  contended  that  the  plate 
was  so  fixed  as  to  be  the  defendant's  and 
not  the  plaintiff's.  If  the  defendant  in- 
tended to  have  insisted  upon  this  point,  he 
ought  then  to  have  alleged  and  given  evi- 
dence that  the  plate  was  affixed  to  the  free- 
hold. The  defendant,  therefore,  having 
thrown  the  plaintiff  off  his  guard,  and 
treated  this  as  an  independent  chattel,  can- 
not now,  when  the  verdict  is  against  him, 
turn  round  and  treat  the  matter  differently. 
The  case  of  Wekh  v.  Nash  is  very  ana- 
logous. That  was  an  action  for  cutting 
down  posts,  and  the  defendant,  after  treat- 
ing the  posts  and  rails  as  a  chattel,  after- 
wards, and  ^after  verdict,  wished  to  turn 
round  and  to  say  that  they  were  attached  to 


the  freehold ;  but  the  Court  refused  to  allow 
him. 

Maule,  J. — ^With  respect  to  the  first 
point,  the  evidence  must  be  considered 
with  reference  to  the  kind  of  property 
trespassed  upon.  The  plaintiff  complains 
of  the  invasion  of  his  rooms  by  the  master 
of  the  house ;  and  it  is  quite  clear  from  the 
evidence  that  the  defendant  excluded  the 
plaintiff,  for  the  purpose  of  depriving  him 
of  the  possession  of  the  rooms,  and  keeping 
them  himself.  This  is  suflScient  evidence 
for  the  jury  to  found  their  verdict  upon  ; 
and  I  think  they  have  found  a  proper  ver- 
dict. The  question,  whether  the  door- 
plate  was  a  fixture  or  not,  was  not  made 
at  the  trial;  and  I  am  inclined  to  tbmk 
myself  that  it  was  not  fixed,  or  otherwise 
the  defendant  would  have  proved  at  the 
trial  that  it  was  a  fixture.  If  so,  this  was 
a  chattel  hung  upon  the  door,  which  the 
plaintiff  had  the  right  of  constant  access  to, 
and  of  which  he  had  therefore  the  posses- 
sion,— just  as  if  it  were  a  painting  hung, 
by  permission,  in  a  room  to  which  the 
plaintiff  had  continually  access.  As  to  the 
removal  being  in  aggravation  only  of  the 
other  trespass,  and  not  a  substantive  tres- 
pass in  itself,  that  point  is  not  now  open 
to  the  defendant, — it  having  been  treated 
throughout  as  a  substantive  trespass,  and 
occurring  at  a  different  part  of  the  pre- 
mises. 

Cresswell,  J. — I  think,  on  the  first 
point,  there  was  abundant  evidence  for  the 
jury,  and  that  this  case  is  very  different 
from  Hartley  v.  Moxham,  The  struggle 
in  that  case  was  to  shew  that  the  defen- 
dant had  meddled  with  the  goods,  and  it 
was  clearly  made  out  that  he  had  not ;  but 
here  there  was  evidence  from  which  the 
jury  might  infer  that  a  trespass  in  breaking 
and  entering  had  been  committed.  Then, 
as  to  the  removal  of  the  door-plate,  this 
has  been  treated  throughout  as  a  substan- 
tive trespass,  and  the  damages  have  been 
severed.  No  question  was  raised  at  the 
trial  as  to  its  being  a  fixture,  and  the  Judge 
was  not  asked  to  consider  the  evidence 
with  that  view.  Both  parties  having  there- 
fore treated  this  as  a  chattel,  it  is  now  too 
late  to  raise  the  objection  that  it  was  a  fix- 
ture. As  to  there  having  been  any  bail- 
ment of  it,  there  was  none  at  all.  The 
defendant  gave  leave  to   the  plaintiff  to 
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keep  the  plate  in  a  particular  place,  and 
then  the  defendant  removes  it.  It  is  a 
mere  question  of  form  whether  this  was  a 
substantive  trespass  or  in  aggravation,  be- 
cause if  at  the  trial  it  had  been  urged 
that  it  was  in  aggravation  only,  increased 
damages  would  have  been  given  on  the 
other  trespass. 

Williams,  J. — ^With  respect  to  the  first 
point,  I  think  there  was  sufiicient  evi- 
dence of  the  trespass.  With  respect  to  the 
second  point,  which  involves  the  doctrine 
of  quidquid  solo  plantatur  solo  eedit,  there 
is  often  a  difiSculty  in  saying  what  is  at- 
tached to  the  freehold  and  what  is  not.  If 
this  point  had  been  raised  at  the  trial,  it 
might  have  been  a  question  of  some  nicety 
whether  this  was  so  annexed  as  to  form 
part  of  the  freehold  or  not.  We  must 
therefore  treat  it  as  it  was  treated  at  the 
trial,  viz.,  as  a  chattel.  With  respect  to 
this  being  matter  in  aggravation,  and  not  a 
substantive  trespass,  it  is  to  be  observed 
that  in  Kavanagh  v.  Gudge  the  matter  there 
considered  as  an  aggravation  was  such  as 
might  have  been  new  assigned.  Griffith* 
V.  Duunett  (12)  shews  that  a  plea  pleaded 
to  what  is  mere  aggravation  is  a  bad  plea. 
It  does  not  lie  in  the  defendant's  mouth  to 
say  that  that  which  he  has  himself  treated  as 
a  substantive  trespass  by  pleading  to  it  is 
mere  matter  of  aggravation. 

Rule  discharged. 


APPEAL  from  the  Court*  of  Jtevi*ion,  under 
6  Fict.  e.  18. 
1845.     \ 

Nov    12     f        FABREK  V.  ED8W0RTH. 

Parliament — Borough  Vote — Freemen's 
List — Notice  of  Objection — Description  of 
Objector. 

The  notice  of  objection  to  a  borough  vote 
should  state  on  which  of  the  lists  of  voter*, 
where  there  is  a  list  of  freemen,  the  objector 
happens  to  be;  and  a  notice,  therefore, 
signed  by  a  person  on  the  freemen's  list  in 
a  borough,  describing  himself  at  R.  F.  "  o» 
the  list  of  voters  for  the  borough  of  L," — 
Held  bad. 

The  defect  in  such  a  notice  is  not  an  "  in- 

(12)  7  Mtn.  &  Gr.  lOOa. 


aeeturttte  deteription,"  mnd  aided  ty  tteUtn 
101.  «/ 6  Viet.  e.  18. 

The  revising  barrister  for  the  borough  of 
Lancaster  stated  the  following  case  for  At 
opinion    of  the    Court: — Richard   Farrer 
objected  to  the  name  of  John  Edsmitk 
being  retained  in  the  list  of  persons  entitled 
to  vote.     The  name  of  die  said  J.  Edswonh 
was  in  the  list  published  by  the  town  deric 
of  the  said  borough.     The  notice  of  d^ec' 
tion,  which  had  been  duly  served  upon  the 
said  J.  Edsworth,  was  as  follows: — ^"To 
Mr.  John  Edsworth. — I  hereby  give  yoo 
notice  that  I  object  to  your  name  bang 
retained  in  the  list  of  persons  entitled  to 
vote  in  the  election  of  members  for  the 
borough  of  Lancaster.     Dated   this  Slrt 
of  August  1846.     Richard  Faner,  Caati 
side,  near  Fenny  Street,  cotton-aianuiK- 
tnrer,  Lancaster,  on  the  list  of  voters  Cor 
the  borough  of  Lancaster."     The  notice  to 
the  town-clerk  was  similarly  subscribed.  It 
was  objected,  on  behalf  of  the  said  J.  Eds- 
worth, that  the  said  notice  of  objection  was 
insufficient,  and  that  he  was  not  called  npoa 
to  prove  that  he  was  entitled  to  have  i» 
name  retained  in  the  said  list  of  voten. 
The  register  of  voters  for  the  boroogfa  of 
Lancaster  is  composed  of  four  separate  Hats 
of  names,  namely,  one  list  of  lOi.  house- 
holders for  each  of  the  duree  townships 
forming  parts  of  the  «dd  borough,  made 
out  and  published  by  the  respective  over- 
seers, and  one  list  of  A-eemen  of  the  boroHgli 
at  kffge,  without  reference  to  town^iips, 
made  out  and  publidied  by  the  town  derk. 
These  four  lists  were  didy  submitted  to  the 
revising  barrister  for  revision  at  the  <qpeiuiig 
of  the  said  court  for  the  borough  of  Limcaa- 
ter,  and  upon  one  of  them,  namely,  iipQB 
the  list  of  freemen  for  the  borough  at  hoege, 
and  also   upon  the  existing  register,  k» 
found  the  name  of  R.  Farm,  the  objector, 
with  his  place  of  abode,  as  stated  in  die 
said  notice  of  objection.    It  was  conteaded, 
in  support  of  die  objection  to  the  aeid 
notice,  that  it  did  not  comply  with  A* 
directions  given  in  Scbednle  B.   No.  11. 
of  the  Registration  Act  (6  Vict.   e.  19\ 
and  did  not  state  with  suffident  p«utie»> 
larity  upon  which  of  the  said  four  liata  tte 
name  of  the  said  Richard  Farrer  appoartil 
The  revising  barrister  was  of  />iHnMn  <  ~ 
as  ao  form  was  given  in  the  said 
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to  meet  the  case  of  objections  by  freemen, 
excepting  in  the  city  of  London,  and  as 
die  name  of  the  said  Richard  Farrer  did 
ia  £ftct  appear  upon  the  only  list  which  was 
qiplicable  to  the  borough  at  large,  namely, 
the  town  clerk's  list  of  freemen,  the  re- 
quirements of  the  17th  section  of  the  said 
Registration  Act  had  been  sufficiently  com- 
]died  with ;  he  therefore  overruled  the  said 
preUminary  otjections,  and  required  it  to 
be  proved  that  the  said  John  Edsworth  was 
entitled  to  have  his  name  inserted  in  the 
said  list  of  roters.  The  question  for  the 
opinion  of  the  Court  was,  whether  the 
above  notice  of  objection  was  or  was  not 
sufficient  in  law  to  call  upon  the  said  John 
Edsworth  to  prove  his  title  to  have  his 
name  retained  in  the  said  list.  If  the 
Court  should  be  of  opinion  that  the  said 
notice  was  insufficient,  the  name  of  the 
said  John  Edsworth  was  to  be  replaced 
upon  the  register  of  voters. 

Byltt,  Serj.,  for  the  appellant.  —  The 
right  of  a  person  to  object  to  the  retention 
of  the  name  of  another  upon  the  register 
does  not  depend  upon  the  right  that  per- 
sons may  have  of  voting,  but  upon  the  cir- 
comstance  of  his  name  appearing  upon  the 
hst  It  is,  therefore,  his  duty,  when  he 
gives  the  notice,  specifically  and  plainly  to 
point  out  on  what  list  his  name  is  to  be 
found  as  entitling  him  to  give  it;  and  a 
mere  general  description,  which  leaves  it  in 
donbt  on  vriiat  list  his  name  may  happen 
to  be,  is  insufficient.  The  party  to  whom  the 
notice  of  objection  is  delivered  would  be  com- 
pelled to  search  every  list, — a  burden  which 
the  objector  has  no  right  to  impose.  That 
is  the  reaaon  of  the  matter ;  and  upon  look- 
ing at  the  language  of  the  statute,  it  is  evi- 
dently its  meaning.  In  both  the  forms 
relating  to  this  question,  being  Nos.  10  and 
11  in  Schedule  B,  the  description  is  thus 
given, — "  Signed  A.  B.  of  [place  of  abode], 

on  the  list  of  voters  for  the  parish  of ." 

The  pariah  is  there  mentioned  only,  but  that 
is  put  by  way  of  illustration  or  example, 
and  the  form  is  to  be  altered  according  to 
circumstances ;  for  it  is  said  in  sect.  17.  that 
he  is  to  cause  to  be  givm  a  notice  accord- 
ing to  the  form  numbered  11.  in  the  said 
schedule  [B],  or  to  the  like  effect,  to  the 
overseas  and  to  the  party,  according  to  the 
form  numbered  1 1 .  in  the  said  schedule  [B]. 
Mow  this  notice  is  not  aeeording  to  that 


form  ;  for  it  most  materially  departs  from 
it  in  omitting  to  specify  precisely,  as  that 
form  does,  ^e  particular  list.  The  title 
and  qualification  of  the  person  to  object 
must  be  set  forth  in  such  a  manner  as  to 
afford  the  most  easy  mode  of  inquiry  to  the 
person  objected  to, — but  this  general  descrip- 
tion presents  no  specific  list  to  his  mind.  It  is, 
too,  a  misdescription  of  the  particular  list, 
if  that  was  intended,  on  which  he  is ;  for 
the  whole  of  the  lists  form  the  list  for  the 
borough  in  the  aggregate ;  and  it  cannot, 
therefore,  be  contended  that  the  freemen's 
list  is  the  borough  list,  being  only  a  part  of 
it.  It  will,  perhaps,  be  contended,  that  the 
appelant  could  not  be  misled,  but  that  is 
no  answer,  as  was  laid  down  in  Tudball  v. 
the  TouH  Clerk  of  Bristol  {\).  It  is  suf- 
ficient if  the  variation  be  calculated  to  cast 
any  trouble  on  the  person  objected  to, 
wluch,  if  the  form  prescribed  by  Uie  statute 
had  been  followed,  he  would  or  might  have 
been  spared.  That  case,  in  principle,  de- 
cides the  present,  for  'Tindal,  C.J.  Uiere 
observed,  "  It  may  be  that  there  are  seve- 
ral lists  of  voters  within  the  city  of  Bristol ; 
and  it  seems  to  me  that  it  would  throw 
on  pardes  objected  to  much  more  trouble 
and  difficulty  than  the  legislature  intended 
should  be  thrown  upon  them,  if  they  were 
called  on  to  search  the  lists  for  the  name  of 
an  objector,  who  had  not  himself  properly 
specified  upon  what  particular  list  his  name 
happens  to  be  found."  Barton  v.  Ashley 
(2)  bears  out  that  principle,  and  is  a  strong 
authority  in  favour  of  the  objection  to  this 
notice.  Knoules  v.  Brooking\3)  also  shews 
that  the  notice  must  be'specific,  and  that  a 
general  notice,  like  this,  is  bad. 

Kinglake,  Serj.,  contri. — The  Court,  by 
section  101,  is  precluded  from  entertaining 
this  objection.  The  statute,  in  the  first 
place,  directs  the  notice  to  be  given  accord- 
ing to  the  form  or  to  the  like  effect;  and 
by  that  section  proceeds  to  say,  that  no 
misnomer  or  inaccurate  description  of  any 
person,  place,  or  thing  named  in  or  de- 
scribed in  any  schedule  to  this  act  annexed, 
or  in  any  list  or  register  of  voters,  or  in 
any  notice  required  by  this  act,  shall  in 
anywise  prevent  or  abridge  the  operation 
of  this  act  with  respect  to   such  person, 

(1)  13  Law  J.  Rep.  (N.s.)  C.P.  49. 

(2)  IS  Ibid.  36. 
(»)  Ibid.  197. 
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place  or  thing,  provided  that  such  person, 
place  or  thing  shall  be  so  denominated  in 
such  schedule,  list,  register  or  notice  as  to 
be  commonly  understood."  By  the  40th 
section  the  barrister  is  directed  not  to  enter- 
tain an  objection  to  any  vote  unless  the 
objector  shall  prove  that  he  has  given  "  the 
notice  or  notices  respectively  required  by 
this  act  to  be  given  by  him."  The  bar- 
rister is,  therefore,  the  proper  person  to 
consider,  under  this  section,  the  sufiSciency 
or  insufRciency  of  the  description  here  ap- 
pended, and  it  must  be  assumed  that  he 
found  that  the  list  of  freemen  was  usually 
denominated  and  commonly  understood  by 
the  terms  here  employed.  It  is  impossible 
for  this  Court  to  ascertain  whether  that  is 
not  commonly  understood  as  being  referred 
to  by  these  words.  But,  at  all  events,  the 
description  was  sufficient,  for,  in  the  first 
place,  there  is  no  other  list  for  the  boroogh 
than  the  list  of  freemen  which  is  made  out 
by  the  town  clerk.  It  was  also  unneces- 
sary, in  this  case,  further  to  specify  the 
list,  for  the  form  clearly  refers  only  to  the 
case  in  which  the  party  happens  to  be  on  a 
parish  list,  of  which  there  may  be  several. 
The  party  here  could  not  be  in  any  way 
misled,  and  the  objector  not  being  on  the 
list  of  any  parish,  but  on  the  borough  list 
only,  which  has  no  other  local  designation, 
was  at  liberty  so  to  describe  himself,  and 
the  appellant  must  perfectly  well  have 
understood  the  meaning.  The  case  of 
Tudball  v.  the  Town  Clerk  of  Brutal 
is  an  authority  rather  in  favour  than  against 
the  notice,  for  there  an  actual  misdescrip- 
tion occurred,  which  this  is  not,  every  syl- 
lable of  it  being  true.  The  freeman  had 
there  erroneously  described  himself  as  on  a 
parish  list,  which  is  almost  the  converse  of 
the  present  case. 

Byles,  in  reply,  referred  to  Wansey  v. 
Perkins  (In  re  Quigley)  (4). 

Wilde,  C.J. — In  cases  of  this  nature,  it 
is  the  duty  of  the  Court,  and  they  would 
naturally  endeavour,  to  decide  upon  such  a 
broad,  intelligible  view  of  the  statute  as 
would  be  understood  by  those  persons  by 
whom  its  provisions  are  intended  to  be  car- 
ried out;  on  the  one  hand  avoiding  the 
introduction    of   requisitions   not    plainly 

(4)  14  L«w  J.  Rep.  (h.s.)  C.P.  60. 


intended,  but,  on  the  other,  taking  care  that 
where  plain  directions  are  given,  they  should 
be  pursued.  Upon  referring  to  the  17di 
section,  and  the  forms  Nos.  10.  and  II, 
there  mentioned,  we  must  see  what  infor- 
mation the  legislature  intended  the  objector 
should  give.  In  No.  10.  there  ate  some 
matters  which  are  not  required  by  No.  11 ; 
but  on  looking  at  the  latter,  I  think  it  it 
clear  that  it  was  intended  that  the  person 
should  specify  the  particular  list  on  which 
his  name  stood.  The  statute,  in  giving 
that  form,  has  given  a  form  which,  though 
not  strictly  applicable  to  this  case,  yet  suf- 
ciently  demonstrates  what  the  legislatoie 
meant.  It  says : — "  A.  B.,  of  [place  of 
abode],  on  the  list  of  voters  for  the  parish 
of  ."     It    specifies   the    parish, 

thereby  clearly  intending  that  the  parish 
should  be  mentioned,  and  so  the  parti- 
cular list  on  which  the  name  of  the  ob- 
jector may  be  found  should  be  ascertained. 
The  object  clearly  is,  that  the  pardeuUr 
list,  and  not  the  general  list,  should  be 
pointed  out.  Then,  does  this  notice  com- 
ply with  that,  and  does  it  give  equivalent 
information  7  It  only  states  the  objector's 
name  to  be  "on  the  list  of  voters  for  the 
borough  of  Lancaster."  That  means,  as  I 
understand  it,  the  aggregate  of  the  lists 
forming  the  entire  borough  list.  I  con- 
ceive, therefore,  that  it  does  not  point  out 
so  distinctly  and  expressly  as  it  ought  to 
do,  the  list  on  which  the  party's  name 
appeared ;  and  failing  in  that  respect,  it  is 
immaterial  whether  the  person  on  whom  it 
was  served  could  have  acquired  from  other 
sources  the  information  it  was  intended 
by  the  legislature  it  should  convey.  Then 
comes  the  question,  whether  the  defect  was 
remedied  by  s.  101  ?  Now,  no  statement 
is  contained  in  the  case,  that  by  this 
description  the  list  of  freemen  is  commonly 
understood.  The  barrister,  too,  could  not 
correct  it,  for  the  correction  is  not  intended 
in  the  sense  of  dispensing  with  something 
required  by  the  act.  To  amend  this  would 
amount  to  a  dispensation  with  one  of  the 
essential  matters,  the  importance  of  which 
we  have  no  means  of  measuring.  Under 
these  circumstances,  the  decision  must  be 
reversed. 

CoLTMAN,  J. — I  certainly  have  felt  con- 
siderable difficulty  in  coming  to  the  same 
conclusion  as  the  rest  of  the  Court,  but. 
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upon  the  whole,  I  think  the  nodce  does 
not  convey  the  requisite  information.  It  is 
consistent  with  this,  that  the  objector  may 
have  been  on  one  of  the  parish  lists,  and  it 
does  not  necessarily  import  that  he  was  on 
the  list  of  freemen. 

Maule,  J. — I  am  of  the  same  opinion. 
The  statute  in  the  present  reign  was  passed 
to  remedy  the  defects  which  had  been 
found  to  exist  in  the  original  statute  in 
the  system  of  registration  of  voters,  in  con- 
sequence of  the  provisions  not  having  been 
given  in  sufficient  detail.  The  principle 
and  spirit  of  the  recent  act  was  to  enable 
persons  entitled  to  vote  to  obtain  and 
retun  that  right  with  ease.  By  s.  17.  the 
right  to  object  to  any  voter  is  conferred 
upon  a  person  in  respect  of  his  name  being 
on  any  list  of  voters  for  a  city  or  borough, 
and  not  in  respect  of  his  right  to  vote. 
The  words  are :  "  that  every  person  whose 
name  shall  have  been  inserted  on  any  list 
of  voters  for  any  city  or  borough  may 
object,"  and  upon  general  principle,  with- 
ont  more,  I  should  have  said,  that  it 
would  have  been  incumbent  on  the  ob- 
jeetor  under  those  words  "in  any  list" 
to  have  shewn  in  his  notice  the  list  on 
which  he  founded  his  right  That  I  should 
have  been  disposed  to  say,  on  the  general 
principle,  which  requires  that  if  a  person 
has  a  right  to  interfere  with  the  right  of 
another  he  must  state  his  authority.  Reason 
and  good  sense  shew  such  a  course  to  be 
desirable;  and  then  the  statute  says,  that 
the  party  exercising  this  right  shall  give 
notice,  not  in  certain  words,  but  according 
to  the  form  contained  in  the  schedule.  That 
Amn,  as  a  particular  instance,  requires  the 
parish  to  be  mentioned,  but  that  is  only  an 
instance  pointing  out  that  something  more 
than  the  list  should  be  specified.  In  the 
case  of  the  freemen's  list  the  mode  of 
specifying  would  be  different ;  and  I  cannot 
say  that  a  form  which  wholly  omits  any 
spedfic  reference  to  that  list  is  according  to 
the  form  in  the  schedule.  It  seems  to  me 
not  to  accord  with  the  form,  unless  it  goes 
farther  than  to  refer  generally  to  the  entire 
Hst:  this  is  indmated  by  Tindal,  C. J.,  in  his 
judgment  in  Tudball  v.  the  Town  Clerk 
of  Brittol,  as  reported  by  Mr.  Scott.  He 
there  says,  "  It  may  be  that  the  lists  of 
voters  for  the  city  are  very  numerous;  any 
informality   therefore  of  this  sort  would 


necessarily  throw  upon  the  party  objected 
to  a  greater  degree  of  difficulty  in  ascer- 
taining by  whom  the  objection  is  made  than 
the  act  of  parliament  contemplated,  and  I 
therefore  think  the  notice  of  objection  was 
bad,  and  that  the  voter  was  not  called  upon 
to  prove  his  qualification."  Upon  prin- 
ciple, therefore,  as  well  as  the  express  lan- 
guage of  the  form,  the  objector  has  not 
given  a  sufficient  description  of  himself.  As 
to  the  answer  founded  on  section  101,  that 
section  appears  to  me  to  apply  to  cases  where 
things  are  described  in  terms  commonly 
understood ;  as,  for  instance,  where  the  name 
of  a  parish,  which  properly  is  St.  George 
the  Martyr,  is  mentioned  as  St.  George's, 
which  is  its  popular  name,  or  where  a  parish 
is  mentioned  by  some  popular  well-known 
abbreviation,  which  constantly  happens.  In 
such  case  there  is  no  difierence  in  sense; 
and  to  fall  within  that  provision,  I  think 
the  terms  used  should  have  exactly  the 
same  sense  and  meaning  as  the  more  accu- 
rate expression.  To  bring  the  present  case 
ther^re  within  it,  the  party  must  shew 
that  this  is  an  inaccurate  expression  of  the 
same  thing  as  ought  to  have  been  accu- 
rately mentioned,  viz.  that  he  was  on  the 
freemen's  list.  That  clearly  cannot  be 
made  out,  for  the  freemen's  list  is  only  a 
part  of  the  list  of  the  borough.  It  is  pos- 
sible that  had  he  described  himself  as  on 
the  list  of  corporators,  and  the  term  "  cor- 
porators "  was  generally  understood  in  the 
sense  of  freemen,  it  would  have  fallen 
within  the  terms.  The  nodce  is  therefore 
bad. 
WiLUAiis,  J.  concurred. 

Decition  reverted. 


1847.       \  NEWTON   AND  WIPE  V.  BOODLB 
Jan.  15.    J  AND  OTHERS. 

Judgment — Tend  Notice  after  Verdict 
— Bill  of  Exceptions — Death  of  the  Judge 
before  Sealing, 

Where  a  bill  of  exceptions  had  been  ten- 
dered, and  before  it  was  sealed  the  Judge 
died,  the  Court  allowed  a  motion  for  a  new 
trial,  although  more  than  a  year  had  elapsed 
from  the  time  of  the  trial. 

After  verdict  a  term's  notice  is  not  neces 
sartf  before  signing  judgment,  though  four 
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tetJHs  have  elapsed  between  the  verdict  and 
judgment. 

This  was  an  action  of  trespass,  tried,  before 
the  late  Chief  Justice  Tindal,  on  the  20th  of 
February  1845.  Verdict  for  the  defendants. 
A  bill  of  exceptions  was  tendered  by  the 
plaintiffs  to  the  ruling  of  the  Chief  Justice, 
bat  before  it  was  sealed  the  Chief  Justice 
died.  The  defendants  signed  judgment  in 
last  Michaelntas  term,  without  giving  the 
plaintiffs  a  term's  notice.  In  the  same 
term, — 

Newton  in  person,  for  the  plaintiff^, 
moved  for  a  rule  nisi  for  a  new  trial  upon 
the  same  grounds  (1)  for  which  the  bill  of 
exceptions  had '  been  tendered  ;  and  the 
Court  under  the  peculiar  circumstances  of 
the  case  granted  a  rule  nisi,  although  more 
than  a  year  had  elapsed  between  the  trial 
and  the  day  of  the  motion.  He  also 
obtained  a  rule  nisi  to  set  aside  the  judg- 
ment, on  the  ground  that  a  term's  notice 
ought  to  have  been  given  by  the  defendants 
to  the  plaintiffs  before  signing  judgfhent, 
citing  Z^riv.  Wardle(2). 

Talfovrd,  Serj.  and  Channell,  Serj. 
(CowNn^  with  them,)  now  shewed  cause.— 
The  verdict  not  having  been  set  aside,  a 
term's  notice  was  not  necessary — May  ▼. 
Wooding  {S),  2  Tidd^s  Prac.  903.  In  Lord 
T.  Wardle,  the  Court  gave  no  judgment  on 
the  question  as  to  the  term's  notice,  and  it 
is  not  in  point :  the  verdict  in  that  case  was 
suspended,  but  here  it  was  not  suspended 
by  the  bill  of  exceptions. 

Newton,  contra. 

[Wilde,  C.J. — In  this  case,  the  verdict 
was  not  only  not  suspended,  but  must  be 
signed  before  error  and  judgment  be 
brought.] 

[Maule,  J.  —  The  rule  of  the  term's 
notice  does  not  apply  where  there  has  been 
a  verdict.] 

Wilde,  C.J. — In  this  case,  the  law  hav- 
ing provided  no  remedy  for  the  case  where 
a  Judge  has  died  before  sealing  a  bill  of 
exceptions,  this  Court  thought  it  right  to 
grant  a  rule  niti  for  a  new  trial,  upon  the 
grounds  on  which  the  bill  of  exceptions 
had  been  tendered ;  and  having  now  heard 

( 1 )  These  grounds  inrolred  no  question  of  law. 

(2)  15  Low  J.  Rep.  (n.8.)C.P.  259. 

(3)  3  Man.  &  HeW.  500. 


those  grounds  discussed,  we  are  of  opiuioii 
tltere  ought  not  to  be  a  new  trial.  On  the 
other  point,  May  v.  Wooding  seems  an 
authority  to  shew  that  a  term's  notice  be- 
fore signing  judgment  was  not  necessary. 

Maule,  J.,  Cresswell,  J.,   and  Wn- 
LiAMs,  J.  concurred. 

Ruie  d^hargtd. 


1846. 
Nov.  24. 


} 


GIBBS  AND  ANOTHER  V.  FUOBT 
AND  ANOTHEK. 


Parish  Law — Churchwardens,  EleeiUm 
of — Select  Vestry — Custom. 

In  the  parish  of  S,  in  London,  there  vaf 
a  select  vestry,  consisting  of  the  parson  and 
those  persons  who  had  served  the  ojjfee  of 
churchwarden,  or  paid  a  fine  for  not  doing 
so,  and  by  this  body  the  ehnrehwardens  ttere 
elected.  From  the  earliest  records  of  the 
parish,  commencing  in  1648,  it  appeared  that 
a  fresh  churchwarden  was  annuaUy  eleeied 
to  serve  the  office  of  junior  chwrehwarden, 
and  the  junior  churchwarden  for  the  pre- 
ceding  year  became  the  senior  churehwmrin 
for  that  year.  This  custom  had  been  aetei 
upon  from  the  year  1648  up  to  the  great  fre 
of  London,  when  two  persons  acted  as  jwu»r 
and  senior  churchwardens  during  five  years; 
the  custom  was  then  renewed  and  aeteiupM 
up  to  the  year  1 784,  and  during  the  interval 
from  that  year  to  1775  there  were  no  re- 
cords; from  the  latter  year  to  1 824  the  sam 
course  was  pursued,  with  four  exceptions. 
Upon  a  ease,  on  which  it  was  agreed  that 
the  Court  should  have  the  power  ofdrnAtg 
inferences  in  the  same  manner  as  a  jury,—' 
Held,  that  there  was  a  custom  that  a  parish- 
ioner, not  a  member  of  the  selwt  vestry, 
should  be  elected  every  year  to  serve  the 
office  of  junior  churchwarden,  who  in  the 
next  ensuing  year  should  succeed  to  the 
office  of  senior  churchwarden,  and  at  the 
expiration  of  that  year  should  become  a 
member  of  the  select  vestry,  by  which  means 
its  members  would  be  supplied  ;  and  that  the 
election  of  G,  a  member  of  the  select  vestry, 
who  had  served  previously  the  offices  sf 
junior  and  senior  churchwarden,  to  serve 
the  office  of  junior  churchwarden  in  1844 
was  void. 

[For  the  report  of  the  above  ease,  te< 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  73.] 
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FtBTCRER  V.  TANNER. 


1S47 
Feb, 

Pnetiee. — Co*l» — Inferior  Court. 

Plmttif  mod  out  a  writ,  indorsed,  a* 
dmmns  ^  15«.  for  debt  and  U.  \bt.  for 
«M((.  /•  fmrtmtmeoof  a  Judge' i  order,  par- 
lieuhr$  mert  delivered,  among  which  was  an 
Hem  rflSe.  Defendant,  who  lived  within 
tke  jmritdieHon  of  a  court  of  requests,  ad- 
mlted  thateumtobe  due,  and  took  out  a  ««m- 
mtn$  to  tUkif  ail  prooeedinga,  witAomt  costs, 
upon  payment  of  18*.  Plaint^  attended 
hefore  a  Judge,  a»d  claimed  more,  where- 
upam  ne  order  woe  made.  Defendant  theu 
pimiai  mm  aoeuapsit  eaeept  as  to  IBs., 
and  paid  limt  sum  into  court.  Plaintif  took 
out  tha  18«.(  entered  a  nolle  proiequi,  and 
taaed  hie  oaits:—Held,  that  the  pUintiff 
was  net  entitled  to  ooste,  as  the  proeeedinge 
should  Aof  c  been  in  the  itrferior  court. 

On  a  fooner  day  in  this  tenn  a  rule  bad 
fieen  obtained  calling  upon  the  plaintiff  to 
itiaw   caoM  why  the   Master's    allocatur 
heittin,  and   all   jiubsequent  proceedings, 
siMuld  not  be  aet  aside ;  and  why  the  Master 
ibonld  not  review  his  taxation,  and  disallow 
to  tJae  plaintiff  the  costs  of  this  action ;  and 
vky  the  plaintiff  should  not  pay  to  the  de- 
faadaot  the  costs  of  this  action  incorred  after 
U»  19tb  of  December  last,  and  also  the  costs 
•f  this  application,  and  in  the  mean  time  all 
praeMdiogs  in  the  action   be  stayed.     It 
appeared,  by  Ae  affidavits,  that  the  plain- 
tiff wuM  «  wofrkman  employed  by  the  defen- 
^Mata,  that  the  elaim  was  for  wages,  and 
that  tJbe  defendant  resided  in  the  city  of 
LoBdoB,  wtthin  the  jurisdiction  of  a  court 
•t  icqacat*.     The  writ  was  issued  on  the 
1 0th  and  served  on  the  11th  of  November 
1846,  indoned  with,  "debt  61.  15«.;  cosU, 
II.  ISt."    The  declaration  was  delivered  on 
the  4th  of  December  1846,  with  particulars, 
"  €L  6o.  far  voik  done  in  September  and 
OUahar  laat." 

Ftthar  particulars,  in  which  was  an  item 
"fiMcaMking  two  cases,  18«.,"  wasdelivered 
aaidM  14th  «f  December.  The  defendant 
that  18*.  was  due,  and  shewed  the 
.  jMfifc  by  him  and  his  workman  (the 
plaialiff)  to  the  pbintiff 'a  attorney  at  the  time 
he  ma  aarvgd  with  the  writ.  On  the  19th 
gCAaaaiiriiertbe  plaintiff's  attorney  attended 
bafim  CreaswalC  J.,  at  chambers,  in  pur- 
Xaw  SeaiEs,  XVI.-C.P. 


auMice  of  a  summons  served  upon  him  by 
the  defendant,  and  successfully  resisted  an 
application  then  made  for  an  order  "  that 
upon  payment  by  the  defendant  of  18*., 
without  costs,  all  further  proceedings  should 
be  stayed.  The  plaintiff  then  claimed  mora 
than  18*.  On  the  24th  of  December,  after 
obtaining  time,  the  defendant  pleaded, 
except  as  to  18*.,  non  assumpsit,  nod  pay- 
ment of  that  sum  into  court.  The  plaintiff 
took  the  18*.  out  of  court,  and  entered  a 
nolle  prosequL  On  the  I4th  of  January  the 
plaintiff  attended  a  summons  before  a  Judge, 
calling  apon  him  to  shew  cause  why  he 
should  not  be  deprived  of  bis  costs.  Colt- 
man,  J.,  on  the  hearing,  reliened  Ute  parties 
to  the  court;  and  before  any  application 
eould  be  made  by  the  d^ndant,  the  plain- 
tiff taxed  his  coats,  which  the  Master  allowed. 

Petersdorff  shewed  cause. — The  rule  of 
Hil.  term,  4  Will.  4.  pi.  19.  directs  plain- 
tiffs how  to  proceed  after  payment  of  money 
into  court ;  but  if  a  plaintiff  electa  to  take 
a  sum  less  than  40*.  paid  into  oouit,  be  ia 
not  thereby  deprived  of  his  costa.  The 
plaintiff  in  this  case  has  always  maintained 
that  more  than  18*.,  the  sum  paid  in  by 
the  defendant,  is  due;  and  by  accepting 
that  sum,  he  merely  forbears  to  enforce  hu 
furthiM'  demand ;  and  the  Court  will  not  in- 
terfere in  sueh  a  case  to  deprive  him  of 
costa.  The  cases  in  which  the  Court  has 
interfered  were  decided  before  this  rule  was 
made,  and  where  the  defendant  applied 
promptly  for  relief,  and  before  costa  have 
been  incurred.  The  rule  gives  the  plaintiff 
aright  to  his  costa,  whieh  cannot  be  denied 
him.  Secondly,  the  defendant  has  taken  a 
succession  of  steps :  he  has  applied  for  fur- 
ther particulars,  and  for  time  to  plead,  &c. ; 
and  the  most  that  can  be  suggested  against 
the  plaintiff  is,  that  his  attorney  may  have 
committed  an  error  by  suing  for  too  much. 
It  is  said  the  defendant  shewed  his  books, 
which  proved  only  1 8*.  was  due ;  bat  that 
is  mere  matter  of  opinion,  and  we  claim 
more.  The  taking  out  of  the  18*.  is  not 
conclusive  that  only  that  sum  is  due,  and 
the  Court  will  not  try  the  cause  upon  affi- 
davita. 

Ball,  in  support  of  the  rule. — The  cases  of 
Thompson  v.  Gill  {I)  and  Jones  v.  Owen (2) 

(1)  6  Dowl.  ISS. 

(2)  2  Cr.&  J«r.  476;  :o.  1  Law  J.  Rep. (M.S.) 
Exob.  181. 
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shew  that  the  defendant  is  entitled  to  ask 
for  this  rale;  and  it  is  admitted  that  he 
resides  in  the  city  of  London,  within  the 
jurisdiction  of  a  court  of  requests ;  in  addi- 
tion to  which,  the  demand  being  for  wages, 
the  Lord  Mayor  could  have  settled  the 
matter  without  any  action  at  all.  The 
plaintiff  cannot  evade  the  legal  rules  of 
practice  by  making  a  mere  colourable  claim 
for  a  larger  sum  than  he  knows  is  due.  It 
is  distinctly  sworn  that  no  more  than  18«. 
was  due,  and  there  is  no  answer  to  that  on 
the  other  side.  The  effect  of  the  cases  on 
this  subject  are  stated  in  /irehbold's  Praetiee, 
p.  994,  and  the  defendant  is  within  all  the 
rules  there  laid  down.  The  defendant  has 
taken  no  step  but  such  as  the  proceedings  of 
the  plaintiff  compelled  him  to  do  ;  and  be 
could  not  but  go  on  when  the  summons  of 
the  19th  of  December  had  been  successfully 
resisted  by  the  plaintiff.  He  also  cited 
Roe  V.  Cobham  (S)  and  Kennard  v.  Jone«(4). 

[WiLDB,  C.J. — The  cause  is  over  ;  can 
the  Court  interfere  now  ?] 

Comforth  y.  Loweock  (5)  decides  that 
they  can  interfere  at  any  time. 

Per  Curiam. — ^This  rule  must  be  made 
absolute.  The  defendant  applied  to  a  Judge 
as  early  as  he  could,  and  offered  to  pay  the 
sum  that  was  due.  This  was  refused  and 
reusted  by  the  plaintiff,  who  then  claimed  a 
larger  sum,  and  for  that  reason  no  order  was 
made ;  now,  however,  the  defendant's  affi- 
davit on  that  point  remains  uncontradicted, 
and  therefore  the  plaintiff  is  wholly  without 
excuse  for  having  instituted  proceedings  of 
this  nature,  when  the  sum  of  18«.  was  the 
utmost  extent  of  his  demand,  the  remedies 
for  which  could  have  been  properly  enforced 
by  an  inferior  tribunal. 

Rule  absolute. 


">.} 


BOTTEN  V,  T0HLIN80N. 


1847. 
Feb 

Sheriff — Special  Bailiff — Money  had 
and  received. 

On  the  26th  of  January  1846,  the  sheriff, 
under  a  fi.  ia.,  sued  out  by  the  plaintiff, 

(3)  6  Soo.  146. 

(4)  4  Term  Rep.  495. 

(5)  1  Men.  &  RvL  321 ;  s.  e.  6  Law  i.  Kep.  K.B. 
34. 


seized  the  defendant's  goods.  At  the  fiain- 
tiff's  request  the  sale  teas  deferred.  On  the 
9th  of  May,  the  plaintiff  paid  aU  expenies 
up  to  that  date,  and  then  wrote  to  the  officer 
in  possession,  "  Provided  the  defendant  satis- 
fies all  future  claims  the  sale  may  be  post- 
poned." The  officer  remained  in  possession 
till  September,  and,  after  a  peremptory  order 
from  the  plaintiff,  sold  the  goods  on  theiXUk 
of  that  month.  On  being  ruled,  the  sheriff 
relumed,  on  the  24th  of  October,  that  af^ 
deducting  various  sums  for  expenses  (among 
tehich  was  an  item  of  201.  possession  money) 
he  had  34{.  ready  to  pay  to  the  plaintiff. 
The  plaintiff  applied  to  the  Court  to  order 
the  sheriff  to  pay  him  the  sum  of  201.  pos- 
session-money, as  well  as  the  sum  of  M. : — 
Held,  that  the  plaintiff,  by  his  commnniea- 
tions  with,  and  directions  to  the  officer,  did 
not  thereby  discharge  the  sheriff,  and  that 
the  proper  course  to  enforce  the  sherd's 
liability  was  by  ««ni»uiry  application,  and  not 
by  an  action  for  money  had  and  received. 

A  rule  nisi  had  been  obtained,  calling 
upon  the  late  sheriff  of-  Suirey  to  shew 
cause  why  he  should  not  pay  over  to  tke 
plaintiff  the  several  snms  of  34/.  7s.  Id. 
and  20l.l\s.  6d.  respectively  mentioned  m 
his  return  to  the  writ  of  Ji.  fa.  issued  by 
the  plaintiff  in  this  cause.  It  appeared  by 
the  affidavits  that  the  plaintiff  issued  a/./c 
indorsed  to  levy  1192.,  with,  &c.,  upon  s 
judgment  obt«ned  by  him  against  the  de- 
fendant, and  delivered  it  to  the  sheriff,  wbo, 
by  virtue  of  such  writ,  seized  the  defen- 
dant's goods  on  the  26th  of  January  1846. 
From  that  time  till  the  9th  of  May  the  ssle 
was  delayed  by  the  directions  of  the  plain- 
tiff, who  wrote  on  that  day  to  the  officer  in 
possession  as  follows : — 

"  Botten  v.  Tomlinson. 

"  9tb  of  Mty  184C. 
"  We  will  pay  you  121.  on  account  of 
possession-money  and  expense  of  preparing 
the  sale,  and  no  more.    Your  fee  for  levying 
and  the  sheriff's  claim  for  poundage  mvA, 
of  course,   faU  on  the  plaintiff  wb«i  kc 
converts  the  property.     Provided  the  de- 
fendant satisfies  all  your  claims  not  abate 
specified,  and  pays  your  possession-moaey 
for  the  future,  the  sale  may  be  postponed. 
"  C.  &  H.  L.,  plaintiff's  attorneys." 
The  sheriff's  officer,  on  the  same  day, 
gave  the  following  receipt : — 
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"  Botten  V.  Tondiruon. 
"  The  plaintiff  has  this  day  paid  me  12/., 
which  discharges  all  my  claim  against  him 
for  possession-money  and  all  other  charge 

herein,  except  poundage  and  fee  for  levy- 

...» »• 
mg. 

The  sale  took  place  in  September  1846, 
and  on  the  24th  of  October  the  sheriff  re- 
turned that  after  paying  certain  expenses 
fat  rent,  &c.,  and  retaining  201.  11«.  8<2. 
for  keeping  possession  of  the  goods,  he  had 
34/.  7«.  Id.  ready  to  pay  to  the  said  plain- 
tiff!. There  were  conflicting  statements  in 
the  affidavits,  as  to  what  occurred  between 
the  9th  of  May  and  the  beginning  of  Sep- 
tember, but,  on  the  2nd  of  September,  the 
plaintiff  wrote  to  the  officer,  desiring  him 
to  sell  immediately ;  and  the  officer  stated 
in  his  affidavit,  that  he  believed  plaintiff 
and  defendant  were  colluding  together  to 
keep  out  other  just  creditors. 

Walton  shewed  cause,  and  contended  that 
the  plaintiff  had  adopted  the  officer  as  his 
own  agent,  and,  consequently,  the  sheriff 
was  discharged  from  all  liabUity.  When 
there  is  any  collusion  between  the  parties 
and  the  officer,  the  process  of  the  Court 
cannot  be  used  against  the  sheriff.  The 
officer  would  have  sold  in  January  but  for 
the  Interference  of  the  plaintiff,  and  be  did 
sell  in  September,  when  authority  was  spe- 
cially given  by  plaintiff  for  that  purpose. 

[WiLDK,  C J. — No  authority  was  neces- 
sary; the  officer  was  always  authorized, 
and  the  letter  of  the  9th  of  May  distinctly 
says,  that  if  you  hold  any  longer  it  must 
not  be  at  my  expense.] 

The  rule  is  laid  down  in  Ruslin  v.  Hat- 
field (1) :  appointing  a  special  bailiff,  or 
giving  the  officer  special  directions,  dis- 
charges the  sheriff. 

[Ckessweix,  J. — In  that  case  the  officer 
had  got  the  money,  and  the  plaintiff  had 
given  credit  to  him.] 

The  Court  will  not  interfere  where  there 
have  been  express  directions  to  and  arrange- 
ments with  the  officer  on  the  part  of  a 
plaintiff  to  the  extent  here  shewn.  For 
many  months  the  defendant  acted  as  plain- 
tiff's servant,  and  wholly  without  the  know- 
ledge and  assent  of  the  sheriff,  who  was  no 
party  to  any  of  their  proceedings.  He  also 
cited  on  this  point  Porter  v.  Viner  and 

(1)  I  Chit.  Rep.  613. 


PalUtler  v,  PaUitter(2),  and  Ford  v.  Leche 
(3).  He  further  contended  that  the  plain- 
tiff had  mistaken  his  remedy,  for  that  instead 
of  applying  to  the  Court  he  should  have 
sued  the  sheriff  for  money  had  and  received. 
Atkinson,  contra,  was  not  called  upon, 

Wilde,  C.J. — This  rule  must  be  made 
absolute.  The  mere  fixing  upon  a  bailiff 
to  execute  the  writ  does  not  discharge 
the  sheriff;  you  must  do  a  great  deal  more 
than  that,  or  he  remains  liable.  It  is  sug- 
gested that  by  allowing  the  sale  to  be 
deferred  till  the  9th  of  May,  the  plaintiff 
has  altogether  adopted  the  sheriff's  bailiff, 
and  that  the  bailiff's  acts  are,  therefore,  the 
acts  of  the  plaintiff.  .  But  the  sheriff  has 
returned  he  has  got  the  money :  if  it  had 
been  as  suggested,  the  sheriff  should  have 
applied  to  discharge  the  rule  to  return, 
because  the  bailiff  was  not  his  officer.  The 
letter  of  the  9th  of  May  is  clear  to  shew 
that  the  plaintiff  authorized  no  more  delay ; 
but  "  if  you  delay,  it  must  be  on  the  terms 
of  no  more  possession-money  from  me." 
The  sheriff  must  pay  the  money. 

Madle,  J. — It  is  said  the  Court  will 
remit  a  party  to  an  action  for  money  had 
and  received,  when  the  sheriff  returns  he 
has  money  in  his  possession  under  the  writ : 
that  is  not  so;  the  authoriUes  are  all  the 
other  way,  and  the  plaintiff  has  adopted, 
the  right  course  by  applying  to  the  Court. 
The  plaintiff  did  not,  by  his  acts  here, 
adopt  the  officer  as  Am  agent. 

Cresswell,  J.  and  Williabis,  J.  con- 
curred. 

Ruk  absolute. 


18. ; 


POWELI,  V.  PRICE. 


APPEALS  from  the  Courts  of  Revision,  undet 
6  Vict.  c.  18. 

1847 
Jan 

Parliament — Borough  Vote — Joinder  of 
Buildings— 4  ^  5  Will.  4.  c.  45.  s.  27. 

A  voter  occupied  a  house  and  shop  on  the 
opposite  sides  of  a  yard,  inclosed  all  round, 
except  for  a  passage,  which  was  open  to  the 
street.  Tico  persons  resided  in  the  yard 
besides  the  voter,  and  had  a  right  to  the  use 

(2)  I  Chit  Rep.  613,  614,  n. 

(3)  6  Ad.  &  El.  699 ;  n.e.  6  Law  J.  Rep.  (n.k.) 

K.B.  i.;o. 
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e/  pari  of  the  yard : — Held,  that  the  house 
and  thop  could  not  be  joined,  to  give  a  quali- 
fication  to  vote. 

This  was  an  appeal  from  the  decision  of 
the  revising  barrister  for  the  borough  of 
Brecon,  who  stated  the  following  case  for 
the  opinion  of  the  Court  :— 

At  tbe  court  held  before  me  to  revise 
the  list  of  voters  for  the  borough  of  Brecon, 
the  respondent  duly  objected  to  the  name  of 
the  appellant  being  retained  on  the  list  of 
voters  for  the  borough,  on  the  ground  that 
a  shop,  of  which  the  appellant  was  owner 
and  occupier,  could  not  be  joined  with  a 
house,  bakehouse,  and  garden,  of  which  he 
was  cJso  the  owner  and  occupier,  so  as  to 
constitute  one  entire  qualification  within  the 
meaning  of  the  statute  4  &  5  Will.  4.  c.  46. 
8.  27  ;  neither  the  last-mentioned  premises 
without  the  shop,  nor  the  shop  without  the 
last-mentioned  premises,  being  of  the  clear 
yearly  value  of  10{.,  but  ^e  said  last* 
mentioned  premises  and  shop  together  being 
of  that  value. 

The  shop  in  question  fronts  a  street  called 
Mill  Street;  the  house,  bakehouse,  and 
garden  in  question  are  at  the  back  of  the 
shop,  and  are  sepanited  from  it  by  a  yard,  in 
manner  after-mentioned. 

The  voter  is  a  baker ;  the  shop  and  bake* 
house  are  used  by  him  in  his  business,  and 
the  house  is  his  dwelling-house.  On  its 
right  the  shop  is  contiguous  to  a  house,  also 
fronting  the  street,  in  the  occupation  of  a 
Mr.  Watkins,  and  is  not  the  property  of  the 
voter.  On  its  left,  the  shop  is  separated  by 
a  passage  from  the  next  house  to  it,  fronting 
the  street  on  that  side.  The  last-mentioned 
house  is  the  property  of  the  voter,  but  in 
the  occupation  of  his  tenant.  At  the 
ferthest  end  of  the  passage  from  the  street, 
and  contiguous  to  and  at  right  angles  with 
the  last-mentioned  house,  is  another  house, 
also  the  property  of  the  voter,  but  in  the 
occupation  of  another  tenant  of  the  voter. 
This  house  is  contiguous  to  and  in  the  same 
line  with  the  house  and  bakehoase  which 
constitute  part  of  the  voter's  alleged  quali- 
fication. Nearly  at  the  forthest  end  of  tfat* 
passage  fr«m  the  street,  to  the  left  hand  on 
passing  from  the  street,  and  at  rig^t  an^es 
with  dte  passage,  is  the  yard  before  men- 
tioned. This  yard  lies  between  the  frvnts 
of  the  voter's  bouse  and   bakehouse,   om 


the  one  hand,  and  the  badn  tt  the  voter'i 
•hop  and  Mr.  Watkins's  hoove  on  the  other. 
The  passage  and  the  ysid  «re  Ute  pro- 
perty of  £e  voter.  The  voter's  teuuit, 
who  occupies  the  house  conttgnoM  fo  Ihst 
of  the  voter,  is  the  only  person  who  has  a 
right  of  way  along  tiie  passage,  and  the 
voter  baa  the  exclusive  use  of  the  yard. 
The  passage  is  five  foet  wide,  and  the 
yard  is  eight  feet  wide.  The  shop  has  • 
front  door  opening  to  the  street,  and  a  bade 
door  opening  to  the  yard.  The  vbter's 
house  and  baicehoase  have  front  doon  open- 
ing to  the  yard.  The  front  door  of  the 
voter's  house  is  opposite  to  die  back  doot 
of  bis  shop,  by  crossii^  the  yard,  and  wiA- 
out  going  either  into  the  street  or  tiie  paiisgw. 
The  sfa^  is  not  contiguous  to  tbe  house 
and  bdiehouse,  nor  is  it  connected  with 
tftem  by  any  intermediate  bonding,  feaee, 
or  other  matter  than  die  s(nl  of  the  said  yard. 
There  is  a  connexion  between  the  bake- 
house and  Mr.  Watkkis's  boose,  by  meaitf 
of  a  doorway,  which  runs  actoas  the  yard, 
and  is  let  into  the  bakehonae  on  the  one 
hand,  and  Mr.  Watkins's  honse  on  tlw 
other.  This  doorway  leads  to  the  piggety, 
garden,  and  other  conveniences  in  ^  oeea- 
pation  of  the  voter. 

The  decision  was,  that  the  shop  eoaM 
not  be  joined  with  the  other  premises  in  die 
occupation  of  the  voter,  ao  ae  to  otmstitirte 
one  entire  quaUfieation ;  and  the  appeUant's 
name  was,  accordingly,  expunged  nrom  te 
add  list  of  voters.  If  the  above  deetrim 
was  erroneous,  then  the  name  waa  to  be  n- 
stored  to  the  said  list. 

A  plan  signed  by  die  revising  barritter,  in 
which  the  piemiees  in  the  occupation  of  the 
voter  were  described,  was  to  be  conaMsRd 
as  part  of  the  ease. 

Kinglahe,  Serj.,  for  die  appellaBt. — 
There  can  be  no  doubt  that  a  disdnet  bidd- 
ing cannot  be  joined  to  a  house  tn  nudte  ^ 
the  value  of  the  qualification ;  bat  here  die 
shop  is  a  part  of  the  honae,  and  not  disUaci 
thereirom,  within  the  legal  tneanli^  of  <k«l 
word.  There  is  no  firont  door  to  tbe  hoott 
opening  into  the  street;  the  voter  eaa  go 
into  the  street,  though  the  phirssge  de- 
scribed in  the  case ;  but  the  proper  uiaasMju 
into  the  street  is  through  the  elM^,  «U(k 
stands  exactiy  opposite  to  his  hotiae  aA  Ae 
other  side  of  the  yard.  The  yard  is  entirely 
snrroanded  except  whMe  the  paaaage  in- 
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tefTOMS,  aftd  the  ihcfp  ia  within  the  en?" 
tilage,  ud,  therefore,  ia  a  part  of  the  hoiue< 
The  cases  decided  on  the  offence  of  bur- 
glary, illnstrate  the  point  contended  for— 
Tht  Kmg  ▼.  Haneoek(l),  The  King  y. 
CkMimff{2).  Watkins  had  no  openings 
into  tlie  jaxA.  The  voter  had  the  controul 
orer  all  the  openings,  exeeptin  so  far  as  he 
had  parted  with  easements  over  it,  and  the 
having  done  so  does  not  destroy  its  effect 
as  a  cartilage — The  King  t.  Wettuood  (S), 
The  King  v.  Wurken{4t\  2  Ea^.  PI.  Cr. 
c  15.  s.  10  (S).  The  yard  here  is  a  outilag* 
within  the  meiaiing  of  the  cases  referred  to. 
The  pasaage  is  stated  in  the  case  to  be  tht 
ptopwty  of  the  ▼oter,  and,  therefore,  forms 
part  of  his  private  oecnpation. 

Pe»e»ek,  oontr^ — The  oases  cited  re- 
ipeeting  the  o&nce  of  burglary,  do  not 
apply  to  this  act  of  parliament.  But  in  all 
those  cases  the  buildings  were  within  a  wall, 
and  entiiely  inclosed  ;  that  is  not  so  here, 
and,  eoneeqoently,  the  house  and  shop  of 
the  voter  are  not  wiUiin  die  curtilage.  If 
the  gate  in  a  wall  were  left  open  by  chance, 
the  spot  inclosed  would  still  be  a  curtilage ; 
bnt  here  there  is  no  gate.  To  be  within 
the  cartilage,  the  bnQdings  must  be  "  parcel 
of  the  mansion-house,  and  within  the  same 
common  liNice"(6);  The  sheriff  would  not 
be  JMtified  in  breaking  through  the  car< 
tOage,  which  is  part  of  Uie  house  itself,  and 
a  protBOtion  to  it.  He  would  be  liable  if 
he  broke  tbroof^  the  gate,  supposing  one 
to  be  fixed  in  ^is  passage,  for  the  gate  of 
the  pasaage  would  be  the  gate  of  the  hoaset 
The  cases  of  Dewhmrtt  v.  FeUde*  (7)  and 
f^M  V.  A$loti{Ji)  shew,  that  boildings,  to 
aenstitiite  a  qualification  to  vote  must  be 
anted.  A  rttop  on  one  side  of  a  street 
eonld  not  be  joined  to  a  house  on  the  other. 

[CaEaawtix,  J. — It  must  be  a  building 
•r  two  eccvpied  together  of  the  value  and 
desctqitioB  moatioBed  in  the  87th  sectioB 
oftl»B«fcnR  Aot] 

b  tlus  parcel  of  the  dwelHng-honse  f 
The  ease  finds  die  yaid  is  between  the  front 

I  Rnaa-lc  11,170. 

I  IWd.  49fi. 

R*.  at  M.  18;  1  RoSi.  on  Cri.  862. 

I  Rom.  oa  Cri.  849^ 

4  RiMk.  Cmdb.  326. 

7  Mao.  &  Gr.  182.;  a.  o.  14  Uw  J.  Rep. 
IC.P.  IM. 

C  HM.  14 : 8.e.  IS  Law  J.  Rap.  (n.8.)C.P.  S7. 


of  the  houte  and  hock  of  the  shop ;  the  latter 
is  not  foatnd  to  be  within  the  curtilage. 
Sect.  9,  vol.  2,  East,  PL  Cr,  shews  that 
ought  and  must  be  found  as  a  fact.  The 
ihcts  here  shew  the  shop  was  not  within  the 
curtilage ;  there  is  no  protection  to  it  from 
the  street  but  the  walls  of  the  shop  itself; 
It  would  not  pass  under  the  word  "  appur* 
tenances,"  though  it  might,  if  described  as 
oconpied  therewith.  Here  the  shop  is  not  even 
said  to  be  usually  occupied  with  the  house : 
it  is  capable  of  being  distinctly  occupied. 

[WiLLiAJts,  J.— In  Coke,  56,  b,  it  is  said 
yard  and  orchard  pass  under  the  word 
"  messuage."] 

It  is  not  sufficient  if  they  be  occupied  for 
the  same  purpose :  they  must  be  part  of  the 
same  building. 

Kinglake,  in  reply.— Does  the  voter 
occupy  a  house,  ordinarily  so  oaUed,  of 
sufficient  value  ?  The  four  walls  only  are 
not  to  be  taken  into  account;  the  word 
"  house"  means  all  things  usually  occupied 
therewith. 

[Cbbsswell,  J. — It  is  not  found  as  a 
fact  that  the  house  and  shop  are  usually 
occupied  together.] 

In  Dewhurst  v.  Feilden,  the  only  con- 
nexion between  the  two  buOdings  was,  that 
the  same  business  was  carried  on  at  each ; 
here,  both  open  into  one  yard.  If  tMs  voter 
had  been  rated  for  a  house,  dearly  that 
would  have  included  the  shop.  Taylor  v. 
Clemson  (9)  shews  that  a  conveyance  of  this 
house  would  pass  the  shop  also. 

Wilde,  C.J.— The  act  of  parliament 
leaves  a  question  of  this  kind  to  be  decided 
upon  legal  principles.  The  question  is, 
Is  the  shop  a  part  of  the  voter's  house  within 
the  legal  meaning  of  the  word  house  ?  Coke 
says,  "  under  the  word  '  house,'  garden, 
orchard,  &e.  do  pass."  No  mention  is  made 
of  a  shop ;  nor  has  any  case  been  produced 
to  shew  that  a  shop  has  passed,  or  could 
pass,  in  a  case  Uke  the  present.  In  all  tbe 
indictments  for  burglary  no  ease  has  been 
found  similar  to  this ;  therefore  there  ia  n« 
decision  to  regulate  our  judgment  here: 
But  it  is  clear  that  two  adjoining  dwellini^ 
houses  or  opposite  dwelling-houses  would 
not  eonfer  Ae  franchise :  why  should  a  bouse 
and  shop  T    If  the  independence  of  the  tvro 

(9)  2  Q.  B.  Rep.  1036.;    ••  c  II  Uw  J.  Rep. 
(M.S.)  Ezdt.  447. 
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buildings  be  once  established,  that  renders 
it  impossible  to  unite  them  ;  here  there  is 
an  open  yard  to  which  other  persons  have 
access, — a  circumstance  which  shews  that 
the  shop  could  not  pass,  and  could  not  be 
contained  or  described  by  the  word  "  dwell- 
ing-house," nor  can  they  be  placed  together 
to  raise  the  qualification  of  a  voter,  and 
confer  the  franchise. 

Judgment  affirmed. 


1847.     \ 

9.  ; 


Jan.  28. 


ALLEN  r.  OREENSILL. 


Parliament — Borough  Voter — Service  of 
Notice  of  Objection — 6  Vict.  c.  18.  t.  17. 

In  the  list  of  voters  for  a  borough,  made 
out  by  the  overieen,  the  place  of  abode  of  a 


voter  was  deaeribed  as  at  "  Lower  MUto^," 
and  his  quaUfying  property  to  be  an  "  ojfee 
and  wharf,"  m  "  Lichfield  Street."  A  so. 
tiee  of  objection,  addressed  to  the  tottr  it 
Lower  Mitton,  was  left  at  the  office  a»d 
wharf,  which  are  situate  in  Lower  MiUsn. 
The  voter  did  not  reside  at  the  office  sad 
wharf,  nor  had  he  any  residence  in  Lower 
Mitton : — Held,  that  the  service  of  ndkt 
was  insufficient. 

The  following  case  was  stated,  by  the 
revising  barrister,  for  the  opinion  of  this 
Court: — The  respondent's  name  was  in> 
serted  by  the  overseers  in  the  list  of  penoni 
entitled  to  vote  in  the  election  of  a  memba 
for  the  borough  of  Bewdley,  in  respect  of 
property  occupied  in  the  hamlet  of  Lower 
Mitton,  as  follows : — 


Name. 

Place  of  Abode. 

Nature  of  Qualification. 

Street,  Lane,  or  otber  Ukr  Place 
where  the  Property  ia  aitnate. 

Oreensill,  Edward. 

Lower  Mitton. 

Office  and  ■fthaif. 

Lichfield  Street. 

The  appellant,  whose  name  was  in  the 
list  of  voters  for  the  borough  of  Bewdley, 
objected  to  the  name  of  the  respondent 
being  retained  in  the  said  list  for  the  hamlet 
of  Lower  Mitton.  It  appeared  that  the  re- 
spondent formerly  had  a  house  at  Lower 
Mitton,  in  which  he  resided,  but  had  left 
such  house  for  several  years,  and  at  the 
time  of  the  service  of  the  notice  of  objection 
hereafter  mentioned,  resided  at  Hartlebury, 
in  this  county,  which  is  not  within  the  said 
hamlet  of  Lower  Mitton.  He  had  never  re- 
sided at  the  said  o£Bce  and  wharf  in  Lick- 
field  Street.  A  notice  of  objection,  duly 
signed  by  the  appellant,  addressed  to  Ed- 
ward Greensill,  Lower  Mitton,  was  left,  on 
the  25th  of  August  last,  at  the  said  o£Soe 
and  wharf  in  Lichfield  Street  aforesaid. 
Under  these  circumstances  it  was  contend- 
ed, on  behalf  of  the  respondent,  that  the 
objector  had  not  compliMi  with  the  provi- 
sions of  the  17th  section  of  the  statute 
6  Vict.  c.  18.  s.  17,  the  notice  of  objection 
not  having  been  given  to  the  respondent 
himself,  nor  left  at  his  place  of  abode,  as 
stated  in  the  said  list.     On  behalf  of  the 


appellant  it  was  contended,  that,  ■•  the 
respondent  had  not  in  fact  any  place  d 
abode  at  Lower  Mitton,  as  described  in  the 
said  list,  the  qualifying  property,  whkh  was 
there  situate,  must  be  deemed   to   be  his 
place  of  abode,  and  that  no  other  aernse 
could  in  this  case  have  been  eSecbei,  sad 
that  such  service  of  the  notice  was,  there- 
fore, sufiEident.     I  dedded  that  such  notise 
had  not  been  given  to  or  left  at  Uie  ^aee 
of  abode  of  the  respondent,  as  stated  in  the 
said  list,  within  the  meaning  of  the  1 7th  sec- 
tion of  Uie  said  statute ;  and  that  the  objector 
might,  in  this  case,  have  complied  with 
that  section  by  sending  a  notice,  by  post, 
addressed  to  the  respondent  at  his  place  of 
abode,  as  stated  in  the  said  list,  or  by  serv- 
ing such  notice  on  him  penonally,  and  I 
accordingly  retained  the  name   of  tlie  i»- 
spondent  in  the  said   list;    and,   on   the 
application  of  the  respondent,  I  altered  die 
description  of  his  place  of  abode   ia  the 
said  list  to  Hartlebury. 

The  question  for  the  oi»nion  of  dw 
Court  was,  whether,  under  the  eke^B- 
stances  mentioned  in  the  above  atatemat 
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of  htU,  the  said  notice  of  objection  was 
duly  served  on  the  respondent.  If  the 
Court  should  be  of  opinion  that  such  notice 
was  not  duly  served  on  the  respondent,  the 
Mid  list  was  to  stand  without  amend- 
ment; but  if  the  Court  should  be  of  a  con- 
trary opinion,  the  said  list  was  to  be  amend- 
ed by  expunging  therefirom  the  name  of  the 
respondent. 

Alexander,  for  the  appellant. — The  17th 
section  of  6  Vict.  c.  18.  enacts,  "  That  every 
person  objecting  shall  give  or  cause  to  be 
left  at  the  place  of  abode  of  the  person 
objected  to  as  stated  in  the  said  list,  a  notice 
of  objection,"  &c.  The  notice  in  this  case 
was  left  at  the  "  place  of  abode  described 
in  the  list."  The  terms  of  the  act  of  parlia- 
ment are  framed  to  avoid  questions  as  to 
the  true  place  of  abode,  and  though,  in 
&ct,  the  voter  never  lived  there,  as  the  case 
finds,  still  it  is  his  place  of  abode  according 
to  the  17th  section,  for  the  purpose  of  leav- 
ing this  notice.  There  is  no  statement  in 
the  case  that  die  office  and  wharf  are  not 
in  Lower  Mitton. 

[CassswEix,  J. —  It  is  stated  that  he 
lived  at  Hartlebury,  which  is  out  of  Lower 
Mitton,  when  the  service  was  made  at 
Lichfield  Street.] 

Lichfield    Street,    and    the    qualifying 
property,  mnst  be  in  Lower  Mitton,  and 
the  only  place  which  the  voter  has  any- 
thing to  do  with  in  Lower  Mitton  is  the 
office  and  wharf.     The  description  of  his 
place  of  abode.  Lower  Mitton,  is  uncertain 
by   itself,  but  he  has  premises  in  Lower 
Mitton,  where  the  notice  is  served:  and 
what  more  could  have  been  done  by  the 
objectOT  f     It  is  submitted  that  the  words 
"Lower  Mitton,"  in   the  overseers'  list, 
means  the  office  and  wharf  in  Lichfield 
Street;  and  then  the  service  is  right,  namely, 
at  the  pLkc  of  abode  stated  and  described 
IB  Ae  list  made  by  the  overseers. 

fFiUmore,  contrik. — The  act  gives  three 
nwW*  of  service ;  and  an  objector,  if  he 
eamnoC  find  out  the  place  of  abode  for  the 
of  leaving  the  notice  there,  may 
it  Impost  under  the  100th  section,  or 
:  to  personal  service.  In  this  case 
baa  been  no  service  at  the  place  of 
1  deaedbed  in  the  list.    An  office  and 


a  wharf  are  neither  of  them  naturally  places 
of  abode,  and  the  overseer  did  not  describe 
or  intend  to'  describe  them  as  such.  The 
case  finds  that  the  voter  never  lived  at  the 
office  and  wharf.  This,  then,  is  a  mere 
question  of  fiust  which  the  barrister  has 
decided ;  and,  by  the  65th  section  of  the 
Registration  Act,  his  decision  is  final. 

Alexander,  in  reply.  —  It  is  doubtful 
whether  personal  service  would  be  sufficient 
under  the  17th  section  of  the  act.  The 
voter  had  no  real  place  of  abode  in  Lower 
Mitton,  but  he  had  a  constructive,  a  par- 
liamentary place  of  abode  there.  At  that 
place,  service  was  efiFected,  and  that  is  suf- 
ficient. 

Wilde,  C.J. — The  question  here  is,  was 
the  notice  of  objection  served  in  compliance 
with  and  according  to  the  provisions  of  the 
17th  section  of  6  Vict.  c.  18?  The  notice 
was  served  at  the  wharf,  which  was  not  the 
residence  of  the  voter.  The  act  requires 
the  service  of  such  a  notice  to  be  either 
personal,  by  post,  or  by  leaving  it  at  the 
residence  of  the  voter.  It  is  contended  here 
that  though  the  wharf  was  not  the  actual 
residence  of  the  voter,  yet  it  must  be  taken 
80  to  be  for  the  special  purpose  of  the  ser- 
vice of  this  notice,  reference  being  had  to 
the  description  of  the  voter,  as  his  name 
stands  on  the  list  made  and  published  by 
the  overseers.  It  is,  however,  to  be  ob- 
served, that  the  voter  has  no  power  to 
controul  the  act  of  the  overseer ;  and  if  that 
officer,  through  mistake  and  misapprehen- 
sion, wrongly  describe  the  residence  of  any 
voter,  such  act  on  his  part  cannot  dispense 
with  the  necessity  of  a  notice  of  objection 
being  served  as  Uie  statute  directs.  That 
statute  gives  three  distinct  modes  of  ser- 
vice ;  the  objector  may  adopt  whichever  he 
pleases ;  he  has  here  attempted  to  serve  it 
at  the  residence  of  the  voter,  but  the  case 
finds  distinctly  that  the  wharf  where  it  was 
served  was  not  his  place  of  abode ;  and, 
therefore,  the  decision  of  the  revising  bar- 
rister was  right. 

Judgment  affirmed. 
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WANKLYN  r.  WOOLLETT. 


1847 

Parliament — Registration  Act — Notice 
and  Indorsement  of  Appeal. 

A  oon$oUdai«d  appeal  from  the  deeitio* 
rfa  reviring  barrister  wa$  presented  to  one 
of  the  Masters  of  the  court  vithin  the  time 
prescribed  by  the  62nd  section  of  the  6  Fict. 
e.  18.  The  appeal  was  not  indorsed  as 
required  by  the  42nii  section  of  the  act,  which 
regulates  the  forms  to  be  followed  in  single 
uppeals,  and  in  consequenee  thereof  the 
Master  refused  to  receive  and  enter  the 
appeal : — Held,  that  the  regulations  of  the 
act,  M  respect  of  sii^le  appeals,  undo-  the 
4ind  section,  apply  to  consolidated  appeals 
under  the  44th  section,  and  that  the  Master 
had  acted  rightly. 

Semble— /n  stating  cases  of  appeal,  the 
form  prescribed  by  the  act  should  be  strictly 
foUomed. 

This  was  a  consolidated  appeal  from  the 
decision  of  the  revising  barrister  for  the 
county  of  Monmouth.  It  was  presented  to 
the  Master  of  the  court  within  the  first  four 
days  of  last  Michaelmas  term;  and  the 
proper  notice  was  given  to  the  respondent 
as  lequwed  by  the  62ud  section  of  the 
6  Vict.  c.  18.  The  Master  refiised  to  receive 
and  enter  the  appeal,  on  the  ground  that  the 
case  drawn  up  by  the  revising  banister  wa* 
not  indorsed  by  him  as  required  by  the  42nd 
section  of  the  above-named  act.  The  Court, 
in  Midiaelmas  term,  on  motion  by  the  ap- 
pellant, ordered  the  appeal  to  be  entered, 
subject  to  all  such  objections  to  its  recepdon 
M  diould  be  hereafter  urged  by  the  re^on- 
dent. 

Cockbum  now  contended  that  the  notice 
required  by  the  62nd  and  64th  sections  of 
the  act,  had  not  been  given  to  the  Masters 
of  the  court :  the  presenting  to  them  a  docu- 
ment not  indorsed  as  required  by  the  42Dd 
section,  was  no  notice  at  all.  The  Masters 
could  not  enter  the  paper  so  presented  to 
tbem ;  and  he  relied  upon  the  first  part  of 
the  64th  section,  and  the  decisions  in  Autey 
V.  Topham{l),  and  Simpson  v.  Wilkinson 
(2),  and  insisted,  that,  in  conformity  thereto, 
the  appellant  was  not  entitled  to  be  heard. 

(1)  1  Lutw.  1 ;  1.0.  IS  Law  J.Rep.  (m.8.)C.P.  39. 

(2)  Ibid.$;  (.c.  13Uw  J.IUp.(li.s.}C.P.89. 


Keating,  conbri. — Notice  was  given ;  bst 
u  the  case  was  not  iadorwd,  ti^e  Msitcr 
would  not  receive  it.  It  is  submitted  then 
is  a  distinction  betweoi  a  single  appeal  sod 
a  consolidated  appeal ;  the  former  must  be 
indoraed,  the  latter  need  not.  The  42nd  snd 
44th  sections  regulate  the  manner  in  whidt 
the  appeal  eases  are  to  be  drawn  ;  and  then 
is  no  direct  order  to  indorse  contained  in 
the  44th  section. 

[WiLDB,  C.J.— By  the  45th  section  of 
the  act  "  the  like  rules  and  reguladoas  sn 
to  apply  to  all  cases  of  appeal."] 

That  section  bos  reference  tatW  tosiA- 
•equent  than  pteUminaty  pioceedingi :  be- 
sides, the  directions  in  the  42nd  section,  ss 
to  the  signing  and  indorsement  are  simply 
directory ;  and  it  would  be  most  exoeedr 
ingly  ineonvenient  to  hold,  that,  u  a  con- 
solidated appeal,  the  names  of  all  the  par- 
ties must  be  indorsed  on  the  case. 

Wiu>B,   C.J. — This  appeal  does  not 
oome  before  the  Court  under  such  drcum- 
stanora  as  enables  the  Court  to  hear  any 
argument  upon  the  questions  therein  sub- 
mitted for  its  eensideradon.  It  was  brought 
to  the  Master  without  a  signed  indorsement, 
who  refused  to  enter  it  on  that  aoconnt 
The  Court,  on  application,  allowed  the  in- 
dorsement to  be   signed,  and  the   appeal 
entered,  subject  to  the  objection  now  oigsd 
by   the    respondent,     lliat    objection  ii 
founded  on  the  42nd  section  of  the  6  Vict, 
c.  18.      The  41st  section  of  that  statute 
directs  the  revising  barrister  how   to  act, 
and  notices  the  details  which   are  to  be 
followed  in  matters  brought  before   him. 
The  42Dd  section,  which  gives  the  power 
of  appeal,  enacts,  "  That  it  shall  be  lawfnl 
for  any  person,  who,  under  the  proviskmi 
hereinbefoee  contained,  shall  have  made  any 
claim  te  have  his  name  inserted  in  stay  list, 
or  whose  name  shall  have  been  exponged 
from  any  list,  and  who  in  any  sadi  case 
shall  be  dissatisfied  with  the  decision  of  the 
revising  barrister"  on  any  point  of  law  ma- 
terial to  the  result  of  such  case,  either  Ua- 
self,  or  by  some  person  on  his  bdialA  to 
give  to  the  revising  barrister  in  Court  befim 
Uie  rising  of  the  said  Court,  and  on  the  aaase 
day  on  which  such  decision  shall  have  basn 
pronounced,  a  notice  in  writing  that  he  u 
desirous  to  appeal,  and  in  snch  notiee  sh^ 
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sfaonly  state  the  decision  against  whioh  he 
desires  to  appeal ;   and  the  said  barrister, 
thereupon,  if  he  thinks  it  reasonable  and 
proper  that  such  appeal  should  be  enter- 
tained, shall  state  in  writing  the  facts  whioh, 
according  to  his  judgment,  shall  have  been 
established  by  the  evidence  in  the  case,  and 
which  shall  be  material  to  the  matter  in 
question,  and  shall  also  state  in  writing  his 
decision  upon  the  whole  case,  and  also  hia 
decision  upon  the  point  of  law  in  question 
appealed  against,  and  such  statement  shall 
be  made,  as  nearly  as  conveniently  may  be, 
in  like  manner  as  is  now  usual  in  stating 
any  special  case   for   the  opinion  of  the 
Court  of  Queen's  Bench,  upon  any  decision 
of  any  Court  of  Quarter  Sessions ;  and  the 
said  barrister  shall  read  the  said  statement 
to  the  appellant,  in  open  court,  and  shall 
then  and  there  sign  the  same;  and  the  said 
appellant,  or  some  one  on  his  behalf,  shall, 
at  Uie  end  of  the  said  statement,  make  a 
declaration  in  writing,  under  his  hand,  to 
the  following  effect,  that  ia  to  aay,  "  I  ap- 
peal" from  this  decision,  "  and  the  said  bar- 
ritter  shall  then  indorse  upon  every  such 
sUtientenl  the  name  of  the  county  and  poll- 
ing district,  or  city  and  borough,  and  of  the 
parish  or  township,  to  which  the  same  shall 
relate,  and  also  the  christian  name  and  sur- 
name and  place  of  abode  of  the  appellant 
and  of  the  respondent,  in  the  matter  of  the 
said  appeal,  and  shall  sign  and  date  sueh 
indortement,   and  the  said  barrister  shall 
deliver  such  statement  with  such  indorse- 
ment thereon,  to  the  said  appellant,  to  be 
by  him  transmitted  to  Her  Majesty's  Court 
of  Common  Fleas,  at  Westminster,  in  the 
BianneT  hereinafter  mentioned  ;  and  the  said 
barrister  shall  also  deliver  a  copy  of  such 
statement  with  the  said  indorsement  thereon 
to  the  respondent  in  such  appeal,  who  shall 
require  the  same,"   The  60th  section  enacts, 
"That  all  matters  of  appeal  from  or  in 
respect  of  any  decision  of  any  revising  bar- 
rister entertained  in  manner  hereinbefore 
mentioned,  shall  be  prosecuted,  heard,  and 
determined  in  and  by  Her  Majesty's  Court 
of  Common  Pleas,  at  Westminster,"  &c.  By 
the  62nd  section  it  is  enacted,  "  That  every 
appellant  who  shall  intend  to  prosecute  his 
appeal  shall,  within  the  first  four  days  in 
the  Michaelmas  term  next  after  the  decision 
to  which  such  appeal  shall  relate,  transmit 
to  the  Masters  of  the  said  Court  of  Common 
Nbw  Seeies,  XYI.— C.P. 


Pleas  the  statement  in  writing  so  signed  by 
the  said  revising  barrister  as  aforesaid,  and 
shall  also  therewith  give  or  send  a  notice 
signed  by  him,  stating  therein  his  intention 
to  prosecute  the  said  appeal." 

The   question   here  is,  no  indorsement 
having  been   made  when  the  appeal  was 
brought  to  the  Master,  has  the  Court  ju- 
risdiction to  hear  it?     My  learned  Bro- 
thers agree  with  me  in  opinion,  that  the 
indorsement  was  essential,  in  order  to  ren- 
der the  appeal  effectual,  and  to  give   the 
Court  jurisdiction.     It   must  be  observed 
that  the  whole  mode  of  proceeding  in  ap- 
peals is  regulated  by  the  statute,  and  it 
would   be  difficult  to  say  precisely  what 
parts  of  those  regulations  are  directory  and 
what  are  obligatory ;  but  it  is  here  con- 
tended that,  this  being  a  consolidated  ap- 
peal, it  is  not  necessary  to  determine  that 
question,  because  the  particular  regulations 
as  to  indorsements  enacted  in  the  42nd 
section,  with  respect  to  single  appeals,  is 
limited  to  them,  not  being  expressly  re- 
enacted  in  the  44th  section,  which  last- 
mentioned  section  alone  regulates  the  pro- 
ceedings in  a  consolidated  appeal.     It  ia, 
however,    enacted   by  the   45th    section, 
"  That  with  regard  to  every  consolidated 
-appeal,  the  like  proceedings  shall  be  had 
and  taken,  and  the  like  rules  and  regulations 
shall  apply,  as  in   the  case  of  any  other 
appeal  under  this  act."     "That  section  refers 
to  the  42nd  section,  and,  therefore,  the  rules 
in  the  42nd  section,  which  there  apply  to 
a  single  appeal,  apply  also  to  the  consoli- 
dated appeal  mentioned  in  the  44th  section. 
The  45th  section  draws  down  to  it,   as  it 
were,  and  embodies  the  42nd  section ;  other- 
wise there  would  be  no  rules  applying  to  the 
delivery  and  other  proceedings  which  are 
to  be  had  and  followed  in  the  case  of  a  con- 
solidated appeal,  as  well  as  in  the  case  of  a 
single  appeal     The  rules  prescribed  as  ne- 
cessary in  the  one  case  are  also  necessary 
in   the  other;   and  the  reasons  for  their 
adoption  are  infinitely  stronger  in  the  case 
of  a  consolidated  than  in  a  single  appeal.    In 
the  former  a   hundred    votes   and  many 
more  than  that  number  may  depend  upon 
the  decision,  and  the  identity  of  the  par- 
ties to  the  appeal  can  only  be  established 
by  the  signature  of  the  barrister  to  the 
indorsement,  that  being  the  mode  of  au- 
thentication pointed  out  by  the  act.     Un- 
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less,  therefore,  there  he  something  in  the 
44th  section  which  dispenses  with  the  regu- 
lations laid  down  in  the  42nd  section,  it 
cannot  he  maintained  that  they  may  be 
disregarded  in  this  case.  Throughout  the 
act,  where  the  revising  barrister  is  directed 
to  deal  with  the  case  of  appeal,  the  indorse- 
ment is  specially  alluded  to  :  he  is  to  sign 
the  case  and  die  indorsement;  he  is  to 
deliver  the  case,  with  the  indorsement,  to 
the  appellant ;  he  is  to  deliver  a  copy  of 
the  case  to  the  respondent  with  the  indorse* 
ment,  and  he  is  to  date  the  indorsement. 
Here  the  indorsement  is  dated  in  September 
last :  the  time  when  it  was  signed  is  judi- 
cially known  to  the  Court  to  have  been  after 
the  commencement  of  Michaelmas  term. 
The  act  directs  that  the  indorsement  shall 
he  then  dated ;  that  is  at  the  time  when  the 
revising  barrister's  court  is  held,  and  he  is 
then  required  to  indorse  the  case  and  to  date 
the  indorsement,  and  so  to  deliver  it  to  the 
appellant  and  respondent,  respectively :  the 
former  of  whom  is  to  deliver  the  case,  with 
the  indorsement,  to  the  Master.  It  is  clear, 
therefore,  that  the  legislature  has  intended 
the  indorsement  of  the  case  of  appeal  to 
take  place  previous  to  its  delivery  to  the 
respective  parties  thereto,  and  consequently 
previous  to  its  being  received  and  entered 
by  the  Master  of  the  court ;  and  though 
possibly  the  same  strictness  of  construction 
may  not  apply  to  everything  directed  by 
the  act  to  be  performed,  still  the  Court  are 
of  opinion  that  the  indorsement,  and  the 
time  of  its  being  made  and  signed,  are  ma- 
terial: and  the  objection  being  taken,  it  is 
such  an  objection  as  precludes  them  from 
hearing  the  case. 

There  is  also  another  objection  which 
raises  a  point  of  considerable  difficulty ;  the 
Court  does  not  now  decide  it,  but  adverts 
to  it,  as  possibly  by  calling  attention  to  it 
now,  all  question  on  the  subject  may  here- 
after be  avoided.  The  42nd  section  gives 
the  power  of  appeal,  and  directs  that  the 
appellant,  or  lome  one  on  his  behalf,  shall, 
at  the  end  of  the  statement  drawn  up  by 
the  barrister,  make  this  declaration  in  writ- 
ing under  hit  hand,  "  I  appeal  from  this 
decision."  The  meaning  of  these  wordstaken 
altogether  is  not  very  clear ;  and  the  44tb 
section,  which  relates  to  the  consolidated 
appeal,  dkects,  that "  if  the  revising  barrister 
shall  have  determined  the  cases  upon  the 


same  points  of  law,  and  the  parties  shall 
have  given  notice  of  their  intention  to  appeal 
therefrom,  it  shall  be  lawful  for  the  revinng 
barrister  to  declare  such  appeals  ought  to 
be  consolidated,  and  to  name  any  person 
interested  and  consenting  for  and  on  behslf 
of  himself  and  all  other  persons  in  like 
manner  interested  in  such  appeals,  to  be 
the  appellant  or  respondent,  respectively,  in 
such  consolidated  appeal,  and  the  penm 
so  named  appellant  or  respondent,  respee- 
tively,  or  some  one  on  his  behalf,  dull,  at 
the  end  of  the  statement,  make  and  sign 
this  declaration — *  I  for  myself,  and  on  be- 
half of  all  the  other  persons  who  are  inter- 
ested as  appellants  (or  as  respondents)  in 
this  matter,'  "  &c.  These  requirements 
are  to  be  attended  to,  in  order  that  it  may 
clearly  appear  who  is  to  be  the  appellant 
and  who  the  respondent ;  and  it  appears  to 
the  Court  that  parties  would  do  well  to  be 
careful  to  ascertain  that  the  forms  given  by 
the  act  are  followed,  and  that  the  person  m 
the  case  named  to  fill  the  office  of  appellant 
or  respondent  is  acting  for  himself,  and 
on  behalf  of  all  the  others  in  like  manner 
interested,  according  to  the  terms  of  the 
act.  In  the  case  before  us,  the  declaration 
at  the  end  of  the  statement  is,  "  I,  on  bdudf 
of  A.  B,  appeal  from  this  decision ;"  not 
following  the  form  given  in  the  42nd  see* 
tion :  and  after  the  appeal  is  deelared  to  be 
eonsolidated,  the  declaration  of  the  appelhmt 
commences  thus :— "  I,  for  and  on  behalf 
of  the  said  A.  B,  and  all  the  other  persons 
who  are  interested  as  appellants,"  &c.;  and 
the  declaradon  of  the  respondent  thns  :— 
"  I,  for  and  on  behalf  of  all  the  persons 
interested  as  respondents,"  &c. ;  whidi 
declarations,  respectively,  vary  from  the 
forms  prescribed  by  the  44th  section.  The 
revising  barrister  can  sancdon  an  appeal  by 
the  person  specially  affected  by  his  decision, 
or  by  such  person's  agent ;  and,  in  ngning 
the  declaradon  required  in  a  consolidated 
appeal,  the  person  should  do  so  for  himself 
and  all  the  others  interested  in  the  Kke 
manner  as  he  is.  The  Court  does  not  now 
decide  that  variances  of  this  nature  are 
fatal,  but  makes  these  remaiks  that  in  futoie 
appeals  such  objeedons  may  be  avoided. 
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1847       Tbotson  and  amothsb  v,  gib- 

Feb    15       1     '^''   ^'"^  OTHERS,  ASSIGNEES 
'     (,   OP  JONES,  A  BANKRUPT. 

Ship  and  Shipping — Registry  Acts — Vn- 
registered  Bill  of  Sale,  Invalidity  of  — 
Bankrupt. 

ByS^4  IFill. 4.e.SS.».81,it$s enacted, 
that  the  sale  of  a  registered  ship  shall  be  by 
a*  instrument  in  writing  containing  a  recital 
of  the  eertifieate  of  registry,  "  otherwise  snch 
tranter  shall  not  be  vaUd  or  effectual  for 
nsy  purpose  whatsoever,  either  in  law  or 
equity  ;"bys.  34,  that  no  instrument  shall  be 
#«/«(  to  pass  the  property  in  a  ship  or  for 
•ay  other  purpose,  until  it  shall  have  been 
registered  by  the  proper  officers;  and  by 
section  S5,  as  soon  as  it  shall  have  been  re- 
gistered it  shall  be  valid  and  effectual  to  pass 
the  properly  against  aU  persons  whatsoever. 
PUUntifi  were  the  mortgagees  of  a  ship  under 
a  bill  of  sale  in  writing  executed  before,  but 
not  registered  untU  after  the  bankruptcy  of 
the  utortgagor,  and  had  not  taken  possession 
of  the  ship;  the  defendants  were  the  bank- 
rupt's assignees,  and  claimed  toholdthe  ship, 
on  the  ground,  either  that  it  had  not  passed 
from  the  bankrupt  at  the  time  of  the  bank- 
npley,  or  that  it  was  in  the  bankrupt's  order 
mndcUsposition : — Held,  that  under  the  above 
sections  of  the  statute  the  operation  of  a  bill 
of  sale  commences  not  from  the  time  of  exe- 
eutiom,  but  from  the  time  of  registration  only, 
and  that  all  rights  which  have  accrued  by 
tie  act  of  the  law  or  of  the  vendor  before  re- 
gistration are  as  valid  against  the  mortgagee 
or  vendee  as  if  the  unregistered  bill  of  sale 
kad  not  existed;  that  the  ship  in  question 
therefore  passed  to  the  assignees  as  part  of 
tke  property  of  the  bankrupts,  and  not  as 
property  of  the  plaintiffs  in  the  bankrupt's 
etrder  and  disposition. 

This  w^  an  action  of  trover  brought  by 
the  plain  tiffW  against  the  defendants  on  a 
writ  of  rammons,  issued  on  the  30th  of  No- 
vember 1 848,  for  the  wrongful  taking  and 
eanvemon  of  the  schooner  Eliaa  Jane,  of 
the  port  of  Cardiff.  The  defendants  pleaded 
Bot  guilty,  and  that  the  plaintiffs  were  not 
at  the  said  time  when,  &c.  possessed  of  the 
said  schooner ;  and  issue  having  been  joined 
thereon,  the  following  case  was  stated  for 
the  opinion  of  the  Court : — In  the  month  of 
December  1842,  the  bankrupt  was  indebted 


to  the  plaintiffs  in  the  sum  of  4001.  The 
plaintiffs  are  merchants  in  London,  the  de- 
fendants  are  assignees  of  William  Jones,  a 
bankrupt,  who  before  and  at.  the  time  of  the 
bankruptcy  was  a  timber-dealer  at  Cardiff. 
As  a  security  for  the  said  debt,  on  the  2l8t 
of  January  1843,  the  bankrupt  bond  fide 
executed  to  the  plaintiffs  an  indenture  of 
mortgage  prepared  by  themselves,  and  by 
them  forwarded  to  him  for  signature,  of  the 
schooner  in  question.  The  indentnre  was  in 
the  usual  form,  describing  the  vessel  as  then 
lying  in  the  port  of  Cardiff  and  containing  a 
copy  of  the  certificate  of  registry  and  a  pro- 
viso for  redemption  upon  payment  of  400{., 
with  interest,  on  the  12th  of  March  1843, 
and  that  if  not  then  paid  it  should  be  lawful 
for  the  defendants  to  sell  the  vessel.  It  also 
contained  the  nsual  covenants  to  pay  the 
money,  of  title,  and  for  quiet  enjoyment ; 
and,  lastly,  that  during  so  long  time  as  the 
sum  of  400/.  and  interest,  or  any  part  thereof, 
should  remain  due  or  unptud  on  that  secu- 
rity, the  said  William  Jones,  his  executors 
and  administrators,  should  not  nor  would 
have  or  take  any  advantage  of  the  omission 
of  or  want  of  compliance  with  any  form  or 
forms  of  proceeding  made  necessary  by  the 
Registry  Acts  in  force,  or  of  any  irregu- 
larity which  might  affect  or  prejudice  the 
transfer  or  assignment  and  security  thereby 
made  or  intended  to  be  made,  .nor  bring 
nor  prosecute  any  action  or  actions,  suit  or 
suits  against  the  said  A.  Boyson  and  J. 
Hoyer,  their  executors,  administrators  or 
assigns,  on  account  of  any  such  omission  or 
irregularity  or  otherwise  relative  thereto. 
Upon  the  indenture  was  also  indorsed  a 
receipt  for  the  400i  The  indenture  when 
executed  was  transmitted  to  and  received  by 
the  plaintifis,  and  was  by  them,  on  the  23rd 
of  January  1843,  returned  to  Jones,  the 
bankrupt,  with  the  following  letter  signed 
by  the  defendants : — 

"LoodoB,  Jtmtij  23, 1843. 
"We  are  in  receipt  of  your  esteemed 
favour  of  the  2lBt  inst.,  with  bill  of  sale  of 
the  Eliza  Jane,  and  we  immediately  com- 
municated the  same  to  Messrs.  De  Lisle  ft 
Co.,  and  shewed  them  the  bill  of  sale.  They 
however  returned  it  to  os  with  the  observa- 
tion that  it  had  not  been  indorsed  by  the 
Customs,  and,  consequently,  the  document 
was  no  security  and  we  are  therefore  com- 
pelled to  return  it  to  you  with  the  request 
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that  you  will  have  it  entered  at  the  Custom 
House." 

On  the  30th  of  January  1843  a  fiat  in 
bankruptcy  issued  against  Jones  upon  an  act 
of  bankruptcy  committed  on  the  28th  of  the 
same  month ;  the  deed  was  then,  viz.  at  the 
time  of  the  act  of  bankruptcty,  in  bis  pos- 
session, and  was  found  among  the  bank- 
rupt's papers,  and  taken  by  the  messenger 
on  the  1st  of  February  1842." 

On  the  11th  of  February  1843  the  plain< 
tiffs'  solicitors  applied  by  letter  to  "r.  R. 
Hutton,  the  official  assignee  under  the  fiat, 
claiming  to  have  the  bill  of  sale  delivered  to 
them,  and  stating  that  it  had  been  sent  to 
bankrupt  solely  for  the  purpose  of  being 
registered,  and-  also  claiming  to  be  mort- 
gagees under  it  of  the  ship  Eliza  Jane, 
and  that  any  disposal  of  that  ship  which 
might  be  made  contrary  to  that  intimation 
would  be  treated  by  them  as  a  conversion  of 
the  property.  The  solicitors  to  the  flat  re- 
pudiated the  claim  set  up  under  the  above 
registered  indenture,  but  as  they  did  not  dis- 
pute the  right  of  the  plaintiffs  to  the  piece 
of  paper  on  which  the  indenture  had  been 
written  by  themselves,  they  returned  the 
indenture  of  mortgage  with  the  following 
letter  s^^ 

"  Bristol,  May  16tfa,  1843. 

"We  have  consulted  the  assignees  respect- 
ing Messrs.  Boyson's  demand,  and  are  in- 
structed to  return  you  the  accompanying 
bill  of  sale  with  a  notice  that  the  assignees 
will  dispute  any  claim  which  your  clients 
may  set  up  under  or  by  virtue  of  it.  The 
bill  of  sale  is  therefore  returned  to  you 
simply  as  paper  theproperty  of  your  clients." 

On  the  17th  of  May  1848,  the  defendante 
served  a  notice  on  the  collector  and  comp- 
troller of  the  Customs  at  Cardiff,  to  which 
port  the  vessel  belonged,  stating  that  a  fiat 
in  bankruptcy  had  issued  against  Jones,  and 
that  the  assignees  claimed  the  vessel,  and 
requiring  them  not  to  register  the  bill  of 
sale.  On  the  18th  of  May  the  mortgage- 
deed  was  presented  by  the  plaintiffs  to  the 
said  collector  and  comptroller  of  Customs 
to  be  entered,  which  those  officers  in  com- 
pliance with  the  said  notice  then  declined  to 
do.  Between  the  17th  of  May  and  the  26th 
of  May  the  collector  and  comptroller  for- 
warded the  notice  to  the  Board  of  Customs  in 
London  for  orders,  and  on  the  25th  of  May 
it  was  returned  with  instructions  written  on 


it  that  they  had  no  right  to  refuse  to  record 
the  mortgage;  and  accordingly  on  the  26th 
of  May  the  said  deed  was  registered  by  the 
said  collector  and  comptroller,  and  the  fol- 
lowing is  a  copy  of  the  entry  made  in  the 
Custom-house  register  book : — 

•'  Custom  House,  Cardil^  May  26, 1842. 

"  Mr.  Jones,  of  Cardiff,  in  the  county  of 
Glamorgan,  timber-merthant,  hath  trans- 
ferred by  mortgage-deed,  dated  the  21st  of 
January  1849,  the  whole  of  this  vessel  to 
A.  Boyson  %nd  J.  Hoyer,  both  of  Crown 
Court,  Threadneedle  Street,  in  the  dty  ct 
London,  merchants,  copartners,  trading 
under  Uie  firm  of  Bo3r8on  St  Hoyer,  ti 
security  for  the  sum  of  iOOl.  and  interest 
(Recorded  duly)  R.  Dan,  collector ;  H. 
Sladen,  comptroller." 

The  vessel  before  and  up  to  the  time  of 
the  act  of  bankruptcy  and  fiat  was  in  the 
possession  of  a  master  and  crew  appointed 
by  the  bankrupt.  She  sailed  for  AVateribrd 
in  January  1843,  and  at  the  date  of  the  fist 
was  lying  at  Waterford,  from  which  port  ibt 
sailed  on  the  23rd  of  February  bound  to 
Cardiff,  where  she  arrived  immediately  after- 
wards and  was  seized  by  the  messenger  u 
part  of  the  bankrupt's  estate.  The  assign 
nees  then  retained  possession  of  the  sud 
vessel  and  chartered  her  for  several  voyages, 
and  she  has  now  been  sold  by  mutual  con- 
sent of  the  pluntifie  and  defendants,  and  th* 
proceeds  of  the  sale  are  deposited  to  await 
the  decision  of  the  Court. 

The  plaintiffs,  after  the  deed  had  heat 
registered  at  Cardiff,  as  already  described, 
required  the  defendants  to  produce  the  cer- 
tificate of  the  vessel's  register  at  the  Cnstom 
House,  when  she  was  in  port,  to  have  an 
indorsement  of  the  indenture  of  the  81st  of 
January  1843  made  thereon ;  but  the  defen- 
dants refused  to  do  so,  and  no  indoiiement 
of  that  indenture  was  ever  made  on  the  ct/t' 
tificate  of  registry.  The  plain  ti&  before 
the  commencement  of  this  suit,  that  is  to 
say,  on  the  10th  of  August  1843,  demanded 
possession  of  the  vessel,  which  the  defen- 
dants refused  to  give,  and  which  for  tto 
purposes  of  this  case  is  to  be  taken  as  ao0B- 
version. 

The  Court  was  to  be  at  liberty  to  draw 
such  inferences  as  a  jury  might  have  dnwn. 

The  question  for  the  opinion  of  the  CoMt 
was,  whether  the  plaintiff  wereentitled  tote- 
cover  ;  if  the  Court  should  be  tXofiaita  Aat 
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dwy  were  not,  then  the  plaintiffs  agreed  that 
a  jadgtaent  should  and  might  be  entered 
against  them  of  nolle  prosequi  immediately 
after  the  decision  of  this  case,  or  otherwise  as 
the  Court  might  think  fit.  But  if  the  Court 
should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  recover,  then  the  defendants 
agreed  that  judgment  should  be  entered 
against  them  hj  confession  for  £  damages 
immediatdy  after  the  decision  of  this  case, 
or  otherwise  as  the  Court  might  think  fit, 
and  that  jodgment  should  be  entered  accord- 
ingly. 

Ckgwuell,  Serj.,  for  the  plaintifis,  on  the 
11th  of  November,  shewed  cause. —  The 
question  is,  whether  or  not  the  plaintifis 
were  possessed  of  the  ship,  and  first,  whether 
the  ship  passed  to  the  defendants  as  assig> 
ncesof  Jones  by  reason  of  the  Registry  Acts 
not  having  been  complied  with  at  the  time 
of  the  bankruptcy.  Secondly,  whether  the 
ship  was  in  the  order  and  disposition  of 
Jones,  the  baniaupt,  at  the  time  of  the  bank* 
mptcy.  Fint,  the  ship  did  not  pass  to  the 
defendants  as  assignees  of  the  bankrupt. 
The  R^istry  Act  in  force  at  the  time  when 
this  action  was  brought,  was  3  &  4  Will.  4. 
e.  65(1),  by  section  31.  of  which  it  is  pro- 
vided  that  transfers  of  the  interest  in  a  ship 
are  to  be  made  by  a  bill  of  sale  or  other  in- 
strument in  writing  containing  a  recital  of 
the  certificate  of  regisb^  of  the  ship,  other- 
wise such  transfer  shall  not  be  valid  and 
effectual  for  any  purpose  whatever :  pro- 
vMed  diat  the  bill  of  sale  shall  not  be  void 
by  reason  of  any  unimportant  error  in  the 
rscital ;  and  in  section  34.  it  is  enacted, 
"  that  no  bill  of  sale  or  other  instrument  in 
writing  shall  be  valid  and  effectual  to  pass 
the  property  in  any  ship  or  vessel,  or  in 
any  dtare  thereof,  or  for  any  other  purpose, 
until  such  bill  of  sale  or  other  instrument  in 
writing  shall  have  been  produced  to  the  col- 
lector and  comptroller,  &c.,  nor  until  such 
cdleetor  and  comptrollershall  have  entered  in 
the  book  of  such  last  registry  (and  which  they 
■re  respectively  hereby  required  to  do,  upon 
the  pn»luotion  of  the  bill  of  Bale  or  other  in- 
strument for  that  purpose),  dte  name,  re- 
•nlenee,  and  description  of  the  vendor  or 
mortgagee,"  ftc,  "and  the  collector  and 
comptroller  are  hereby  required  to  indorse 

(1)  The  slat,  now  in  force  is  8  &  9  Vict.  c.  89 ;  sa. 
34, 37.  and  3S.of  which  are  identical  with  sections 
31 .  34,  ana  SS.  of  3  &  4  Will.  4.  e.  66.  respeetirely. 


the  afbresaid  partionlaTs  of  such  bill  of  sale 
or  other  instrument  on  the  certificate  of  re- 
gistry of  the  said  ship  or  vessel  when  the 
same  shall  be  produced  to  them  for  that  pur- 
pose," in  the  manner  pointed  out  by  the 
act ;  and  section  S5.  enacts  that, "  when  and 
so  soon  as  the  particulars  of  any  bill  of  sale 
or  other  instrument  by  which  any  ship  or 
vessel,  or  any  share  or  shares  thereof,  shall 
be  transferred,  shall  have  been  so  entered 
in  the  book  of  registry  as  aforesaid,  the  said 
bill  of  sale  or  other  instrument  shall  be  valid 
and  effectual  to  pass  the  property  thereby 
intended  to  be  transferred  as  against  all  and 
every  person  and  persons  whatsoever ;  and 
to  all  intents  and  purposes  except  aa 
against  such  subsequent  purchasers  and 
mortgagees  who  shall  first  procure  the  in- 
dorsement to  be  made  upon  the  certificate 
of  registry  of  such  ship  or  vessel  in  the 
manner  hereinafter  mentioned."  The  de- 
fendants will  contend  that  for  want  of  the 
entry  in  the  book  of  registry,  and  the  in- 
dorsement upon  the  certificate  of  registry 
before  tha  bankruptcy,  the  right  to  the  ship 
passed  to  the  assignees.  In  answer  to  this, 
however,  it  will  be  sufficient  for  the  plain- 
tifis to  shew  that  the  bankrupt  was  not  at 
the  time  of  his  bankrupcy  entitled  to  the 
ship,  either  at  law  or  in  equity.  No  doubt 
when  the  requisites  of  the  above  sections  of 
3  &  4  Will.  4.  c.  56.  are  complied  with, 
a  complete  property  vests  in  the  purchaser 
or  mortgagee ;  but  it  does  not  follow  that  no 
interest  passed  by  the  bill  of  sale  until  the 
registry.  Suppose  after  the  bill  of  sale  and 
before  the  registry,  the  mortgagee  had  died, 
it  can  hardly  be  contended  that  the  execu- 
tors could  not  have  required  the  entry  in 
the  register  to  be  made.  When  once  the 
entry  is  made  it  has  a  retrospective  eflect ; 
no  time  is  specified  in  the  act  within  which 
the  entry  is  to  be  made,  and  in  this  case 
there  are  no  conflicting  claims  of  other 
mortgagees  or  purchasers;  a  reasonable  time 
for  the  entry  ought  therefore  to  be  allowed 
— Dixon  V.  Ewart  (2),  Palmer  v,  Moxon 
(8).  The  case  of  Moss  v.  Charnock{4,)  was 
pressed  upon  the  Court  in  the  latter  case, 
and  it  was  thought  some  of  the  expressions 
used  in  that  case  went  further  than  the  law 
warranted.    In  the  present  case  an  irrevoc- 

(2)  3  Merir.  323. 

(3)  2  Mao.  &  Selw.  43. 

(4)  2  East,  399. 
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able  right  to  register  passed  to  the  plain* 
tifis.  Secondly,  the  ship  was  not  in  the 
order  and  disposition  of  Uie  bankrupt.  The 
case  does  not  state  in  precise  terms  whether 
or  not  the  ship  was  on  a  voyage,  but  it 
states  that  she  sailed  in  the  month  of  Jan- 
uary, and  that  she  was  at  Waterford  at  the 
time  of  the  fiat.  The  mortgagee  could  not 
take  possession  of  her  until  she  returned. 
In  Monkhotue  v.  Hay  (5),  the  Court  thought 
there  were  sufficient  facta  to  shew  that  the 
bankrupt  in  that  case  was  in  possession, 
and  had  the  order  and  disposition  of  the  ship 
with  the  consent  of  the  true  owner,  there 
being  a  covenant  that  the  bankrupt  should 
hold  the  ship  until  it  was  sold  under  the 
deed ;  but  if  in  this  case  the  plaintiff  was  not 
the  true  and  legal  owner,  and  had  no  right 
to  the  possession  of  the  ship  until  the  regis- 
try was  completed,  it  cannot  be  said  that 
the  bankrupt  was  in  possession,  with  the 
consent  of  the  true  owner. 

[Maule,  J.  referred  to  section  43.  of  8 
&  4  Wm.  4.  c.  55.  (6).] 

That  section  only  mentions  t)ie  case  of 
the  ship  being  in  the  order  and  disposition 
of  the  bankrupt  after  registry,  because  after 
registry  the  mortgagee  is  the  true  owner, 
but  before  registry,  he  is  not  the  true  owner. 
Again,  the  assignees  have  to  shew  affirma- 
tively  that  the  ship  was  in  the  order  and 
disposition  of  the  bankrupt  with  the  con- 
sent of  the  plaintiffs,  and  in  case  of  doubt  the 
Court  will  decide  against  the  assignees. 

Talfourd,  Serj.  {Butt  with  him),  contri. 
—Independently  of  the  Registry  Act,  there 
being  a  mortgage  of  the  vessel,  and  no  step 
taken  by  the  mortgagor  to  take  possession 
of  it,  the  apparent  ownership  of  the  vessel 
was  in  the  bankrupt,  and  the  vessel  would 
pass  to  his  assignees.  The  case  of  Monk- 
hotue T.  Hag  shews  how  the  law  stood 
under  the  old  Register  Acts ;  and  though  in 
this  case  there  is  no  express  stipulation,  as  in 
that  case,  that  the  bankrupt  should  hold  the 

(£)  2Brod.ftBi]ig.  114. 

(6)  Thii  section  enieti  in  lubitMioa,  tbtt  where 
sny  transfer  of  any  abip  shall  hare  been  made  by 
tray  of  mortgage,  and  such  transfer  shall  hare  been 
duly  registered,  the  right  of  the  mortagee  shall  not 
be  aflSseted  by  any  act  of  bankraptey  conmitted  by 
the  mortgagor  after  the  time  when  such  mortgagor 
shall  have  been  so  registered,  notwithstanding  such 
ship  shall  hare  been  in  his  possession,  order,  and 
disposition,  and  he  shall  be  the  re|>uted  owner  of 
the  said  ship. 


vessel  until  the  sale  is  completed  by  the 
registry,  yet  until  registry  this  must  be 
necessarily  implied.  Secondly,  the  words  of 
section  34.  are,  "  no  bill  of  sale  or  other  in- 
strument in  writing  shall  be  valid  and  eleo- 
tual  to  fOM  the  property  m  any  thip  or  ttt- 
lel,  or  far  any  other  purpose"  until  regis- 
tered. If  so,  the  mortgagee  had  no  title  to 
the  ship  at  the  time  of  the  bankruptcy.  The 
bill  of  sale,  until  roistered,  is  mere  waite 
paper. 

Cur.  adv.  vuU. 

Mauls,  J.  now  delivered  the  jn^n"*"' 
of  the  Court.-'-This  case  was  argued  befoe 
my  Brothers  Coltman,  Williams,  and  mysdf, 
in  the  absence  of  the  Lord  Chief  Justioe, 
who  wai  counsel  in  the  cause.     The  Judges 
who  beard  the  argument  have  agreed  on  the 
judgment  I  an  to  pronounce.     This  was  an 
action  of  trover  for  a  ship :  the  defendaats 
pleaded  not  guilty,  and  that  the  plaintiii 
were  not  possessed.     Issue  being  joined  on 
these  pleas,  a  Judge's  order  was  made  by 
consent,  under  which  a  case  has  been  stated 
for  the  opinion  of  the  Court.     Tbe  plaintHb 
claimed  the  ship,  which  was  a  BritidMregis- 
tered  ship,  as  mortgagees  of  W.  Jones,  the 
owner,  under  a  bill  of  sale  executed  before, 
but  not  registered  till  after,  his  bankruptcy. 
The  defendants  are  the  asngnees  of  W. 
Jones,  and  claimed  the  ship  either  as  having 
passed  to  them  as  the  property  of  the  bank- 
rupt under  the  fiat,  or  (on  the  suppontion 
that  the  plaintifiEi   acquired  any  intnest 
under  the  bill  of  sale)  as  having  been  in  the 
order  and  disposition  of  the  bankrupt  ss 
reputed  owner  at  the  tinae  of  the  bankruptcy 
with  the  consent  of  the  plaintifli.    Tbe 
right  to  the  ship  in  question  depended  on 
tbe  construction  of  the  provisions  of  the  set 
3  &  4  WilL  4.  c.  55,  which  was  the  register 
act  in  force  at  the  time  the  £acts  whidi  raise 
the  question  took  place.     The  31st  section 
of  that  statute  provides,  that  the  sale  of  a 
regiatered  ship  shall  be  by  an  instrument  in 
writing,  containing  a  recital  of  the  eeitifieate 
of  registry,  "  otherwise  such  transfer  ^all 
not  be  valid  or  effectual  for  any  purpose 
whatever  either  in  law  or  equity."    Section 
34.  provides,  that  no  instrument  shall  be 
valid  to  pass  the  propwty  in  a  ship,  or  for 
any  other  purpose,  until  it  shall  have  been 
registered  by  tbe  proper  officers.    Suction 
85.  enacts,  that  wheo  and  ao  aoan  an  ^ 
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instniment  shall  have  been  registered,  it 
shall  be  valid  and  effectual  to   pass  the 
property  thereby  intended  to  be  transferred 
a*  agamst  all  and  every  persons  whatsoever, 
and  to  all  intents  and  purposes,  except  as 
against  such    subsequent   pnrchaaera   and 
mortgagees,  who  shall  first  procure  an  in- 
dononent  on  the  certificate  of  registry  in 
the  manner  thereinafter   mentioned, — an 
exception  not  applicable  to  the  present  case, 
in  which  there  has  been  no  auch  indorse- 
ment   It  was  contended  for  the  plaintifis, 
that  although  if  no  registry  had  taken  place 
th^  would  have  no  title,  yet  that  when  the 
r^try  took  place  the  title  of  the  plaintiffs 
became  complete  and  indefeasible  from  the 
time  of  the  execution  of  the  bill  of  sale, 
and  defeated  the  title  which  the  defendants 
as  assignees  would  otherwise  have  had  under 
the  bukruptcy ;  but  we  think  that  the  true 
ooDstruction  of  the  enactments  in  question 
will  not  allow  the  bill  of  sale  to  have  this 
eiiect.     The  general  intention  of  the  act 
and  the  words  of  the  enactments  are  both  at 
variance  with  the  construction  of  the  plain- 
tifls.     The  general  intention  of  the  act  is  to 
prevent  the  property  in  British  ships  being 
held  by  any  others  than  those  whose  title 
appears  on  the  register,  and  this  will  be  best 
effected  by  treating  a  bill  of  sale  as  not  in 
legal  existence  till  registered.     The  words 
of  section  84,  which  provides  that  no  bill  of 
sale  shall  be  valid  and  effectual  to  pass  the 
property,  "  or  for  any  other  purpose,"  until 
registered,  lead  to  the  same  conclusion.    It 
cannot  be  suocessfiilly  contended  that  these 
words  will  be  sattsfiol  by  holding  that  the 
inll  of  sale  bad  no  operation  before  regis- 
tration, but  when  registered  operated  by 
relation  to  the  time  of  its  execution ;  for  on 
that  supposition,  the  existence  of  the  bill  of 
sale  at  die  time  of  the  bankruptcy  would 
have  had  at  that  time  the  effect  of  preventing 
the  assigaees  obtaining  an  indefeasible  title, 
which  bat  for  the  bill  of  sale  they  certainly 
would  have  had ;  and  an  instrument  having 
this  very  important  effect  could  not  wi£ 
any  propriety  be  said  not  to  be  valid  or 
eifrctnal   for  any  purpose.     It  is  to  be 
observed  that  the  section  does  not  merely 
say  Uiat  a  deed  before  registration  ahall  not 
be  coed  opon,  or  shall  not  pass  the  property, 
bat  duit  it  shall  not  be  valid  and  effectual 
to  psM  the  property  or  for  any  other  pnr- 
poaa.     If  the  plaintiffs'  construction  be  the 


true  one,  this  deed  did,  immediately  on  the 
execution  and  before  registration,  confer  on 
the  mortgagee  a  power  of  defeating  a  title 
acquired  after  the  execution  and  before 
registration,  and  could  not,  therefore,  be 
said  not  to  be  then  valid  and  effectual  for 
any  purpose.  It  is  certain,  that  if  the 
owner  of  the  ship,  on  the  day  on  which  he 
became  bankrupt,  had  (instead  of  commit- 
ting an  act  of  bmkruptcy)  executed  a  bill 
of  aale  to  the  defendants,  which  had  been  im- 
mediately registered,  the  defendants  would, 
by  the  express  provision  of  section  35,  have 
acquired  a  title  immediately  on  the  regis- 
tration, which  would  not  have  been  defeated 
by  the  subsequent  registration  of  the  plain- 
tiffs' bill  of  sale.  If,  then,  notwithstanding 
the  plaintiffs'  bill  of  sale,  the  property  in  the 
ship  was  sufficiently  in  the  owner  to  enable 
him  effectually  to  transfer  it  by  a  subsequent 
deed  registered  forthwith,  though  such  a 
deed  would  be  in  derogation  of  the  express 
terms  of  the  plaintifis'  bill  of  sale,  how  can 
it  be  contended  that  the  plaintiffs'  bill  of 
sale  prevented  a  tranafer  by  force  of  the 
bankrupt  laws?  The  true  effect  of  the 
enactments  appears  to  be,  that  till  registra- 
tion every  disposition  by  the  act  of  the 
vendor  or  of  the  Jaw  is  as  ineffectual  as  if 
the  unregistered  deed  had  not  existed,  and 
is  not  defeated  by  the  subsequent  registra- 
tion, whether  such  intermediate  disposition 
be  one  which  requires  registration  and  ia 
registered,  or  does  not  require  it  and  ia  not 
registered.  A  review  of  the  cases  of  Palmer 
V.  Moxon  and  Dixon  v.  Ewart,  which 
were  cited  for  the  plaintifis,  and  of  the 
statute  on  which  they  were  decided,  will  be 
found  to  confirm  the  opinion  we  have  formed 
on  the  statute  3  &  4  Will.  4.  The  statute 
which  was  the  subject  of  construction  in  the 
cases  cited  was  the  34  Geo.  8.  c.  68.  That 
act  provides,  in  section  15,  that  on  transfer 
of  property  in  a  registered  ship,  an  indorse- 
ment shall  be  made  on  the  certificate  of 
registry  and  delivered  to  the  persons  autho- 
rized to  make  registry,  "otherwise  such 
sale  or  contract  or  agreement  for  sale  shall 
be  null  and  void  to  M  intents  and  purposes 
whatsoever."  Section  16.  requires,  in  case 
of  a  ship  absent  from  port,  that  the  bill  of 
sale  shall  be  registered,  and  that  the  indorse- 
ment shall  be  made  on  the  certificate  of 
registry  within  ten  days  after  her  return, 
with  a  similar  provision  making  void  the 
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bill  of  sale  on  failure  of  compliance  with 
these  requisites.  It  is  manifest  that  the 
words  of  this  statute  are  very  different  from 
those  of  the  3  &  4  Will  4.  c.  55,  which  in 
sections  34.  and  35.  provides,  that  no  bill  of 
sale  shall  be  valid  and  effectual  till  regis< 
tered,  and  when  registered  that  it  shall  be 
valid  and  effectual,  thus  conferring  validity 
on  the  bill  of  sale  on  its  registration,  and 
taking  it  away  till  registration  :  whereas 
the  34  Geo.  S.  has  no  such  provision,  either 
taking  away  or  conferring  validity.  It 
directs  that  the  registration  and  indorsement 
shall  be  made,  and  provides  that  otherwise, 
i.e.  if  these  requisites  are  not  performed, 
the  bill  of  sale  shall  he  void.  When  the 
registration  and  indorsement  have  been 
made,  the  bill  of  sale  is  taken  out  of  the 
operation  of  this  avoiding  clause,  and  stands 
on  the  same  ground  as  it  would  have  done 
if  there  had  been  no  such  clause  in  the  act, 
•.  e.  as  a  bill  of  sale  operating  from  its 
execution  according  to  its  terms;  and  in 
conformity  with  ^is  view,  in  the  cases 
before  mentioned  of  Palmer  v.  Moxon  and 
Ewart  v.  Dixon,  it  was  held,  that  under  the 
34  Geo.  3.  c.  68.  the  interest  passed  by  the 
bill  of  sale  on  its  execution,  and  that  the 
performance  of  the  requisites  as  to  regis- 
tration and  indorsement  was  a  condition 
subsequent,  the  failure  to  perform  it  defeat- 
ing the  interest  which  had  vested  by  the 
bill  of  sale  immediately  on  its  execution. 
That  this  is  the  true  construction  of  the 
act  of  34  Geo.  3.  c.  68.  we  think  is  not  to 
be  disputed.  But  it  is  to  be  observed,  that 
the  cases  cited  overruled  the  doctrine  as  to 
the  construction  of  that  act  on  which  the 
Court  of  King's  Bench,  in  the  case  of  Mota 
V.  Charnock,  proceeded.  The  decision 
itself  is,  indeed,  in  those  two  cases,  said  to 
be  sustainable  on  a  ground  on  which  the 
Court  of  King's  Bench  did  not  proceed,  but 
expressly  repudiated  it,  that  the  requisites 
were  not  performed  in  a  reasonable  time. 
The  ground  on  which  the  Court  did  proceed 
in  Mott  V.  Charnock  was  that  the  statute 
was  to  be  construed  "  as  enacting  that  no 
bill  of  sale  or  other  such  instrument  shall  be 
allowed  to  have  any  operation  or  effect  until 
the  requisites  imposed  on  the  parties  to  the 
sale  are  complied  with,  and  by  not  allowing 
any  relation  to  hold  good,  so  as  to  make 
the  conveyance  effectual  from  any  antecedent 
time."    It  must  be  owned  that  this  is  » 


somewhat  forced  construction,  in  which  tht 
words  of  the  enactment  are  made  to  gm 
way  to  the  presumed  intention  of  the  act. 
But  the  reasons  given  by  the  Court  fm 
construing  the  statute  as  they  did,  though 
according  to  later  cases  they  ought  not  to 
have  induced  the  Court  to  put  the  conitrae- 
tion  on  that  act  which  they  did  put,  go  £u 
to  shew  that  though  the  legislature  mayool 
have  intended  the  construction  adopt^  in 
that  case,  the  object  of  the  act  and  the  ood> 
venience  of  the  public  and  the  parties  would 
have  been  best  consulted  by  an  enaetmeBt 
which  might  properly  have  that  conttAe< 
tion.     "  The  public  (says  the  Court  m 
giving  judgment  in  Most  v.    Chamoek) 
would  be  best  secured  by  holding  that  do 
interest  shall  pass  from  any  owner  inBiititli 
ships  to  any  other  until  the  public  ht«  that 
information  which  is  so  essential  to  its  con^ 
mercial  welfare."    The  judgment  alto  for- 
cibly points  oat  the  inconvenience  to  tbs 
public  of  holding  that  an  indefinite  time, 
and  to  the  parties  of  holding  that  a  resson- 
able  time  should  be  allowed  for  complying 
with  the  requisites  of  the  act.     As  the  latM 
cases  of  Palmer  v.  Moxon  and  Ewtrt  t. 
Dixon  established  that   the  inconveniett 
construction  which  the  Court    sought  t> 
avoid  in  Mott  v.  Chamoek  vas  the  ttiw 
constructiDn  of  34  Geo.  3.  c  68,  it  heoaoH 
important  that  the  law  should  be  altered  is 
as  to  secure  the  advantages  of  that  coostne- 
tion  which  the  Court,  looking  to  tbe  pdiey 
of  the  act  and  the  convenience  of  psrtieii 
rather  than  to  the  words  of  the  legislatiin, 
had  erroneously  adopted ;  and  tccordin^y  it 
will  be  found  that  in  the  next  registntion 
act,  that  of  6  Geo.  4.  c.  110.  s.  87,  »•  well 
■a  in  that  of  3  &  4  WilL  4.  c.  65.  s.  34,  the 
legislature  abandons  the  language  used  in 
84  Geo,  3,  which  imports  a  condition  sub- 
sequent, and  adopts  die  words  now  in  qws- 
tion,  and  which  are  in  substanM  the  saan 
as  those  of  the  interpretation  which  the 
Court  in  Man  v.  Chamoek  put  upon  ths 
84  Geo.  3.  c.  68, — thus,  by  apt  words, 
attaining  the  object  which  the  Court  sf 
King's  Bench  in  Moei  v.  Chamoek  had 
endeavouted  to  attain  by  a  constraotkm  of 
the  words  of  84  Geo.  3.  c  08.  whidi  thi^ 
would  not  bear.     It  may  be  ohaerred«  Aat 
in  further  pursuance  of  tiie  otgeet  of  naUaf 
the  title  of  the  purchaser  dependent  on  the 
xegistratioB  only,  a  public  act,  and  <ae  whkh 
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tie  parchaser  can  procure  to  be  done  with- 
out the  concurrence  of  any  other  person 
except  the  public  officers,  who  are  bound  to 
act  on  his  application,  the  3  &  4  Will.  4. 
c.  55.  as  well  as  the  6  Geo.  4.  c.  110.  no 
longer  makes  the  bill  of  sale  void  for  want 
of  an  indorsement  of  the  certificate  of  regis- 
try as  it  was  under  34  Geo.  3.  c.  68,  but 
gives  effect  to  the  registration,  notwith- 
standing there  may  be  no  indorsement,  in  all 
cases,  except  that  of  a  subsequent  registered 
purchaser  who  obtains  an  indorsement,  as  to 
which,  section  36.  provides,  that  the  first 
registered  purchaser  shall  hare  ample  time 
to  procure  an  indorsement  before  any  sub- 
sequent purchaser  can  register.  The  whole- 
effect  of  the  3  &  4  Will.  4.  c.  55.  as  to  the 
registration  seems  to  be,  that  it  is  the  regis- 
tration and  not  the  execution  of  the  bill  of 
sale  from  which  its  operation  for  any  purpose 
commences ;  that  on  registration  it  operates 
on  any  interest  which  the  party  making  the 
transfer  has  at  that  time,  but  that  all  rights 
which  have  accrued  before  registration  are 
no  more  affected  by  it  than  they  would 
have  been  if  the  deed  had  been  executed  as 
well  as  registered  after  they  accrued.  For 
these  reasons  we  are  of  opinion  that  the 
ship  passed  to  the  assignees,  the  defendants, 
as  part  of  the  property  of  the  bankrupt,  and 
consequently  that  it  did  not  pass  as  property 
of  the  plaintifi^  in  the  bankrupt's  order  and 
disposition,  and  that  there  must  be 

Judgment  for  the  defendants. 


1847.  \ 
Jan.  20./ 


RICKETTS  C.  JANE   BOWHAY   AND 
JAMES  JOB  AND  RICHARn  JOB. 


Waiver — Banking  Company — Sci.  Fa.— 
Irregularity. 

The  plaintiff  obtained  judgment  against 
the  pubUe  officer  of  a  banking  company,  and 
issued  a  sci.  fa.  against  the  defendants,  under 
7  Geo.  4.  c.  46.  *.  13.  The  writ  described 
the  defendants  as  executrix  and  administra- 
tors of  J,  H.  B.  and  H.  J.  respectively,  and 
it  was  stated  therein  that,  at  the  time  of  the 
recovering  of  the  judgment,  defendants  were 
nd  stiU  are  members  of  the  co-partnership, 
nd  the  writ  called  upon  the  defendants  to 
Ae»  cause  why  execution  should  not  issue 
against  them  to  satisfy  the  said  judgment. 
The  declaration  alleged  that  J.  H.  B.  and 

Ne*  Series,  XVI.— C.P. 


H.  J.  were  at  the  time  of  the  recovering  of 
the  said  judgment,  members  of  the  company, 
and  so  remained  till  their  death,  which 
occurred  after  the  judgment ;  that  the  de- 
fendants were  their  executrix  and  adminis- 
trators respectively,  and  prayed  for  execution 
to  satisfy  the  saidjudgment  to  be  levied  of  the 
goods  and  effects  which  were  of  J.  H.  B.  and 
H.J.  respectively.  The  defendants  obtained 
time  to  plead  on  the  usual  terns  on  two 
several  occasions,  and  on  a  third  application 
for  time  it  was  granted,  "  without  prejudice 
to  any  motion  to  set  aside  the  declaration  as 
inconsistent  with  the  writ."  The  sci.  fa.  was 
issued  without  leave  of  the  Court,  and  no 
notice  thereof  was  given  to  the  defendants. 
On  the  motion  to  set  aside  the  writ  and  all 
subsequent  proceedings  for  irregularity  :— 
Held,  that  the  irregularities  complained  of 
were  of  a  substantial  nature,  and  therefore 
obtaining  time  to  plead  was  not  a  waiver  of 
them. 

Per  Williams,  J.,  that  the  irregularities 
were  accompanied  with  fraud,  and,  under 
these  circumstances,  taking  a  subsequent  step 
in  the  cause  did  not  constitute  a  waiver. 

Plaintiff  obtained  a  judgment  against  the 
public  officer  of  the  Western  District  Bank- 
ing Company  on  the  7th  of  January  1845, 
for  3,045/.  Zs.  9d.  Under  the  provisions 
of  7  Geo.  4.  c.  46.  s.  18,  he  issued  a  writ 
of  sci.  fa.  against  the  defendants  on  the 
20th  of  April  1846,  which  alleged  that 
the  defendant  Jane  Bowhay,  executrix  of 
J.  H.  B.,  deceased,  and  J.  J.  and  R.  J., 
administrators  of  H.  J.  deceased,  before  and 
at  the  time  of  the  recovery  and  giving  of 
the  said  judgment  were,  and  from  thence 
hitherto  have  been  and  still  are,  members  of 
the  co-partnership,  and  commanded  the 
sheriff  to  make  known  to  J.  B.,  executrix 
as  aforesaid,  and  J.  J.  and  R.  J.,  adminis- 
trators as  aforesaid,  that  they  and  each  of 
them  shew  cause  why  the  plaintiff  ought  not 
to  have  execution  against  the  said  J.  B., 
executrix  as  aforesaid,  and  J.  J.  and  R.  J., 
administrators  as  aforesaid.  Appearances 
were  entered  on  the  4th  of  May,  and  on  the 
26th  of  October  the  declaration  was  de- 
livered with  the  usual  notice  to  plead :  it 
professed  to  set  out  the  writ,  but  instead  of 
following  its  terms  it  alleged  that  J.  H.  B. 
and  H.  J.,  since  deceased,  "before  and  at 
tlie  time  of  the  recovery  of  the  said  judg- 
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ment  were,  and  cath  of  them  was,  and  from 
thence  continually  up  to  and  until  and  at 
the  time  of  their  respective  deaths,  members 
of  the  said  co-partnership ;  that  after  the 
judgment  and  before  execution  made  there* 
upon,  the  said  J.  H.  B.  died,  leaving  a  will, 
appointing  J.  B.  executrix  thereof,  who 
duly  proved  the  same ;  that  H.  J.  died  after 
the  judgment  and  before  execution  made 
thereupon,  and  that  administration  of  his 
goods,  chattels,  and  effects  was  granted  to 
the  said  J.  J.  and  R.  J. ;  and  it  called  upon 
the  defendants,  executors  and  administrators 
as  aforesaid,  to  shew  cause  why  the  plain- 
tiff ought  not  to  have  execution  against 
them  as  such  executrix  and  administrators 
as  aforesaid,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  said  J.  H.  B. 
and  H.  J.  respectively,  and  at  the  time  of 
their  deaths  respectively  in  their  hands  to 
be  administered,"  &c. 

On  the  2nd  of  November  the  two  last- 
named  defendants  obtained  an  order  for  ten 
days'  time  to  plead  on  the  usual  terms ;  on 
the  13th  of  November  they  obtained  an 
order  for  a  week's  further  time  to  plead, 
"  without  prejudice  to  any  application  to 
set  aside  the  declaration  as  being  incon- 
sistent with  the  writ."  This  condition  was 
not  contained  in  the  first  order.  The  de- 
fendant Bowhay  also  obtained  time  to  plead 
upon  three  summonses :  on  the  two  first 
time  was  granted  on  the  usual  terms ;  on  the 
third  application  time  was  granted  and  an 
order  made  as  in  the  case  of  the  other  de- 
fendants, "  without  prejudice,"  &c. 

In  Michaelmas  term  last, 

M.  Smith  obtained  a  rule  on  behalf  of 
the  defendants,  calling  upon  the  plaintiff  to 
shew  cause  why  the  writ  of  tci.  fa.,  the  de- 
claration, and  all  subsequent  proceedings 
should  not  be  set  aside,  the  writ  having 
been  issued  without  leave  of  the  Court,  as 
required  by  the  13th  section  of  7  Geo.  4. 
c.  46 ;  or  why  the  declaration  and  all  sub- 
sequent proceedings  should  not  be  set  aside 
because  the  declaration  was  not  conformable 
to  the  writ. 

Channell,  Serf,  shewed  cause.  —  There 
are  two  objections  pointed  out  by  this  rule, 
first,  that  the  set,  fa.  issued  without  leave 
of  the  Court  and  without  notice  to  defen- 
dants. Second,  that  there  is  a  variance 
between  the  writ  and  the  declaration.  As 
to  the  first  point,  the  7  Geo.  4.  c.  46.  points 


out  the  mode  of  obtaining  execution  in 
these  instances  (1),  and  Cross  v.  Lasi(i) 
shews  that  it  is  necessary  to  proceed  by 
set.  fa.  in  order  to  obtain  the  fruits  of  the 
judgrment,  and  the  words  of  the  13th  sec- 
tion of  the  statute,  "  member  or  members 
for  the  time  being  "  mean  at  the  time 
of  issuing  the  set.  fa.  The  defendants  in 
this  case  are  within  the  first  paragraph  of 
the  1 3th  section ;  they  were  members  for 
the  time  being,  and  therefore  no  leave  of 
the  Court  was  necessary.  The  tei.  fa. 
states  the  obtaining  the  judgment  against 
Clouter,  the  public  officer,  that  such  judg- 
ment was  unsatisfied,  and  that  defendants, 
executrix  and  administrators  of  J.  H.  B. 
and  H.  J.  respectively  were,  at  the  time  of 
the  judgment,  &c.,  and  still  are,  members  of 
the  co-partnership.  This  writ  is  issued 
against  them  as  members  of  the  co-partner- 
ship ;  they  are  not  stated  therein  to  be  liable 
as  executrix  and  administrators,  but  are 
required  thereby  to  shew  to  the  Court  why 
they  should  not  make  satisfaction,  &c.  llie 
writ  is  good  upon  its  face,  and  rightly  de- 
scribes persons  within  the  first  paragraph  of 


(1)  Sect.  13.  "ThatezeeutioD  upon  any  judgneat 
in  an;  action  obtained  against  any  public  alE»r 
for  the  time  being,  of  any  such  corporation,  or  co- 
partoersbip,  carrying  on  the  bnaineas  of  baoking 
under  the  proTisions  of  tbi*  act,  whether  »i  phdn- 
tiff  or  defendant,  may  be  iasued  against  any  men- 
ber  or  members  for  the  time  being  of  such  corpo- 
ration or  co-partnership ;  and  that  in  case  any  iucb 
execution  against  any  member  or  members  ror  ths 
time  being  of  any  such  corporation  or  co-partner- 
ship  shall  be  ineffaetnal  for  obtaining  payment  and 
satisfaction  of  the  amount  of  such  jadgment,  it 
shall  be  lawful  for  the  party  or  parties  so  bsring 
obtained  judgment  against  any  sueh  pnblie  officer 
for  the  time  being,  to  issue  execution  against  any 
petaoa  or  persons  who  was  or  were  a  member  or 
members  of  such  corporation  or  co-partncrsbip  at 
the  time  when  the  contract  or  contracts,  engage- 
ment or  engagements  in  which  sueh  jadgmeni  may 
have  been  obuined  was  or  were  entrred  iolo,  or 
became  a  member  at  any  time  before  such  contiads 
or  engagements  were  executed,  or  was  a  member  at 
the  time  of  the  judgment  being  obtained.  Vro- 
Tided  always,  that  no  such  execution  as  last  men- 
tioned shall  be  issued  without  leave  6rst  granted  on 
motion  in  open  court,  by  the  court  in  which  scoh 
judgment  shall  have  been  obtained,  and  when 
motion  shall  b«  made  on  notice  to  the  penoo  or 
]>ersoos  sought  to  be  charged,  nor  after  tin  expira- 
tion of  the  three  years  next  after  any  soch  penoo 
or  persons  shall  have  ceased  to  be  a  member  or 
members  of  such  corporation  or  oo- partnership." 

(2)  6  Mee.  «c  Wels.  217  ;  s.  o.  9  Law  J.  Kep. 
(n.s.)  Ezob.  193. 
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the  13th  section,  and  no  leave  was  neces- 
sary, but  if  such  leave  was  required,  the 
omission  to  ask  for  it  was  a  mere  irregu- 
larity. Bradley  v.  Warburg  (3)  is  a  direct 
authority  for  that  position,  Uie  1 1th  section 
of  the  4  &  5  Vict.  c.  69.  there  referred  to 
being  similar  to  the  ISth  section,  7  Geo.  4. 
c  46,  and  the  irregularity  has  been  waived. 
A  reference  to  the  dates  of  the  several  steps 
in  the  cause  clearly  establishes  there  has 
been  a  waiver.  Appearances  to  the  writ  were 
entered  in  May ;  no  application  to  set  it 
aude  was  made  till  November  last,  and  in 
the  intervening  period  the  declarations  had 
been  delivered,  and  two  orders  obtained  for 
time  to  plead  on  the  usual  terms,  without 
the  reservation  of  any  condition  whatever. 
As  to  the  second  point:  if  there  be  a 
variance  between  the  writ  and  the  declara- 
tion, the  declaration  recites  the  writ  in  ex- 
tauo,  the  variance  therefore  is  upon  the 
record,  and  the  Court  will  leave  the  defen- 
dants to  their  writ  of  error.  But  it  was  not 
absolutely  necessary  to  describe  the  defen- 
dants in  their  representative  character  in 
the  writ  as  well  as  in  the  declaration.  The 
writ  states  that  the  defendants,  the  repre- 
sentatives of  J.  H.  B.  and  H.  J.  respec- 
tively, were  members  at  the  time  of  the 
judgment,  and  at  the  time  of  issuing  the 
tti.  fa.  The  declaration  alleges  that  the 
principals  only  were  members  at  the  time  of 
the  judgment,  and  asks  for  execution  against 
the  defendants,  executrix  and  administra- 
tors, not  describing  them  "as"  executrix 
and  adnainistrators.  It  is  not  stated  how 
the  shares  in  the  company  came  to  them. 

[Maole,  J. — If  you  seek  to  render  them 
liable,  you  must  shew  they  were  holders  of 
shares  at  the  time  the  execution  issued.] 

It  is  stated  that  the  testator  and  intestate 
were  members  at  the  time  of  the  judgment, 
and  by  necessary  inference  shews  that  the 
defendants  are  members,  and  there  is  a  re- 
cital in  the  declaration  that  they  are  to  pay 
"  de  bvnit  tettatoris." 

[Maitle,  J. — Then  the  action  is  against 
them  as  personal  representatives.  At  the 
time  of  ^e  death  the  principals  were  mem- 
ben,  but  you  must  shew  that  the  defendants 
are  now  members.] 

(3)  11  Me«.  &  Welii.  4SS  ;  s.c.  12  Law  J.  Rep. 
(X.S.)  Esdi.  4S8. 


Supposing  the  writ  is  good  upon  its  face, 
it  is  general  in  form,  and  a  declaration  against 
the  defendants  in  their  representative  cha- 
racter, founded  upon  such  writ,  is  not  an 
irregularity. 

[Williams,  J. — Does  an  executor  be- 
come a  member?  Is  there  any  provision 
to  that  effect  in  the  Banking  Act  ?] 

There  is  no  express  provision,  but  it 
seems  that  he  would  if  he  had  assets  and 
his  testator  signed  the  deed  of  settlement. 
The  variance  is  on  the  record,  and  the  de- 
claration will  not  he  set  aside  for  the  irre- 
gularity. 

[Maule,  J. — A  declaration  may  be  both 
bad  and  irregular,  and  a  bad  declaration  is 
not  exempted  from  being  set  aside  because 
it  is  irregular  also.] 

M,  Smith,  contri. — The  writ  says  the 
defendants  were,  at  the  time  of  the  judg- 
ment, and  still  are,  members  of  the  co-part- 
nership, and  asks  for  execution  against  the 
executrix  and  administrators,  (not  "as" 
executrix,  &c.),  that  is,  de  bonit  propriia. 
The  declaration  states  that  the  principals 
J.  B.  H.  and  H.  J.  were  members  at  the 
time  of  the  judgment ;  that  the  defendants 
are  their  representatives,  and  it  asks  for 
satisfaction  of  the  judgment  de  bonis  testa' 
toris.  This  variance  seems  to  have  been 
purposely  introduced,  and  is  at  any  rate 
calculated  to  perplex  and  embarrass  the 
defendants ;  the  writ  shewing  that  no  leave 
of  the  Court  and  no  notice  was  necessary, 
whereas  the  declaration  discloses  that  the 
former  should  have  been  obtained,  and  that 
the  defendants  were  entitled  to  the  latter. 
It  is  urged  that  the  executrix  and  adminis- 
trators are  members  for  the  time  being,  and 
therefore  that  there  is  no  variance  between 
the  writ  and  the  declaration,  but  they  can- 
not be  members ;  it  does  not  appear  that 
they  have  signed  any  deeds,  nor  is  it  open 
to  the  plaintiff  to  contend  that  they  are 
members,  for  the  declaration  seeks  to  charge 
them  only  de  bonis  testatoris;  it  nowhere 
affects  to  treat  them  as  members,  and  con- 
sequently it  is  unnecessary  to  decide  gene- 
rally whether  executors  are  members  or  not, 
though  there  appears  to  be  no  reason  to 
suppose  that  they  can  be,  and  Barker  v. 
Buttress  (4)  decides  that  in  cases  of  joint 

(4)  7  Beav.  lU ;  «.  c.  1>  Uv  J.  Rep.  {km.) 
Cbanc  58. 
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obligation  claims  survive  to  the  survivors  of 
the  co-partnership.  Then,  as  it  is  not  pos- 
sible to  charge  the  defendants  as  members 
for  the  time  being,  it  follows,  according  to 
the  13th  section  of  the  Banking  Act,  that 
leave  of  the  Court  was  necessary  in  order 
to  found  these  proceedings.  It  is  urged 
that  the  omission  to  procure  such  leave  was 
an  irregularity,  but  that  is  not  so.  If  it 
were,  possibly  there  might  have  been  a 
waiver  of  it  by  obtaining  time  to  plead. 
The  omission  complained  of  is  one  of  sub- 
stance,  not  of  form.  The- liability  sought  to 
be  imposed  by  the  declaration  is  totally  dif- 
ferent from  that  mentioned  in  the  writ. 
The  terms  of  the  writ  are  not  such  as  of 
necessity  require  leave  of  the  Court  and  a 
noticetobe  given  to  the  defendants;  the  writ, 
as  expounded  and  explained  by  the  declara- 
tion, shews  that  both  these  requirements 
should  have  been  complied  with.  A  care- 
ful attention  to  the  words  of  the  ISth  sec- 
tion shews  of  how  substantial  a  nature  these 
preliminaries  are  considered,  and  the  reason 
for  them  is  given  by  the  Court  of  Queen's 
Bench  in  their  judgment  in  Eardley  v.  Law 
(5).  If  they  be  not  attended  to  the  Court  is 
ousted  of  the  power  of  using  their  discretion 
in  granting  or  withholding  their  consent, 
which  is  conferred  upon  them  by  the  statute, 
and  Alderson,  B.  says,  in  Crosi  v.  Law, 
that  there  must  be  a  bond  fide  attempt  to 
fix  present  members  before  execution  be 
allowed  to  go  against  others.  The  decision 
in  Bradley  v.  Warburg  was-  upon  a  pri- 
vate act  of  parliament  and  on  demurrer : 
the  only  point  necessary  to  be  decided  in 
that  case  was,  that  want  of  leave  is  a  matter 
not  pleadable ;  but  the  13th  section  of  the 
Bank  Act  contains  both  a  proviso  and  a 
prohibition  in  one  sentence,  "  no  execution 
shall  issue,"  &c.,  nor  "  after  the  expiration 
of  three  years."  One  would  think  the 
prohibition  were  pleadable  as  a  Statute  of 
Limitations;  and  then  if  one  matter  is 
pleadable,  why  not  the  other  1  If  the  three 
years  is  matter  of  form,  so  is  this :  if  it  be 
not,  this  is  not.  They  both  go  to  the  essence 
and  substance  of  the  proceedings,  and  are  not 
mere  "  forms."  I  should  say  the  absence  of 
compliance  with  the  terms  of  the  act  ren- 


(&)  12  Ad.  &  El.  802  i  s.  c.  10  Law  J.  Rep.  (n.8.) 
Q.B.  46. 


derfed  these  proceedings  a  nullity.  Irregu- 
larities mean  such  things  as  ought  to  be 
done  in  order  to  keep  the  practice  of  the 
court  uniform  and  regular;  they  do  not 
include  matters  which  alter  the  liabilities  of 
parties :  if  not  an  actual  nullity,  there  may 
be  something  intermediate  between  a  nullity 
and  an  irregularity,  and  the  Court  will  then 
judge  whether  the  defendants  have  been 
guilty  of  laches.  There  has  not  been  any 
in  this  case ;  the  objection  is  taken  as  soon 
as  it  is  discovered  ;  it  required  a  pleader  to 
pick  out  the  variance  which  did  not  appear 
till  the  declaration  was  deUvered  oa  the 
24th  of  October,  almost  before  the  close  of 
the  vacation,  and  the  defect  was  not  so 
patent  that  the  attorney  or  his  clerk  could 
discover  it.  This  is  not  like  a  common 
writ  and  declaration,  but  of  a  complicated 
nature ;  the  case  is  such  as  required  a  rea- 
sonable time  for  consideration  and  advice 
how  to  frame  a  proper  defence. 

[Maule,  J. — The  limit  I  would  put  upon 
laches  is,  when  the  party  has  made  an  elec- 
tion not  to  treat  it  as  a  nullity :  this  he  does 
when  he  pleads.] 

Exactly  so :  he  makes  an  election  when 
he  takes  a  substantial  step ;  time  to  plead 
is  time  for  consideration  only.  The  whole 
proceedings  are  an  abuse  of  the  process  of 
the  court.  The  writ  is  double-faced,  and 
either  the  declaration  or  the  writ  and  de- 
claration must  be  set  aside. 

WiLDK,  C.J. — I  have  had  considerable 
difiScuIty  in  coming  to  a  conclusion,  being 
anxious  to  meet  the  justice  of  this  case,  and 
at  the  same  time  to  maintain  inviolate  the 
general  rule  of  practice,  which  is,  that  when 
a  party  takes  a  step  in  the  cause  instead  of 
coming  promptly  to  the  Court,  aU  irre- 
gularity is  waived.  Still,  under  the  par- 
ticular facts  in  this  case,  I  think  the  de- 
fendant is  entitled  to  judgment,  and  that 
the  writ  and  declaration  may  be  set  aside. 
Certain  remedies  are,  by  a  recent  statute, 
7  Geo.  4.  c.  46,  given  against  joint-stock 
companies.  By  the  1 3th  section  of  that  act 
when  judgment  has  been  obtained  against 
the  public  ofScer  of  a  company,  a  remedy 
is  given  against  distinct  classes  of  per- 
sons in  distinct  ways  ;  persons  not  before 
liable  at  common  law  are  made  liable  by 
this  statute ;   partners  are  made  liable  to 
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contracts  entered  into  before  they  became 
partners.  When  novelties  are  thus  intro- 
duced into  the  law,  it  is  obviously  not  easy 
to  accommodate  rules  framed  for  another 
state  of  the  law  to  suit  that  which  now 
exists.  The  remedies  given  by  this  act, 
previously  unheard  of^  are  to  be  limited  by 
its  terms,  and  when  the  parties  come  be- 
fore the  Court,  the  Court  will,  in  its  discre- 
tion, inquire  into  and  adjudge  upon  the  suf- 
ficiency of  the  notice  required  by  that  sta- 
tute, and  whether  proper  steps  have  been 
taken  to  enforce  the  judgment  against  per- 
sons previously  liable  upon  it.  This  then,  is 
really  a  matter  substantially  on  the  merits ; 
because  the  second  class  of  persons  men- 
tioned in  the  Idth  section  are  not  liable 
unless  the  proceedings  against  the  first  class 
have  &iled.  In  the  case  before  us,  judg- 
ment is  obtained  against  the  public  officer ; 
— the  writ  of  set.  fa.  is  issued  ;  that  writ  is 
ambiguous  in  its  terms,  and  likely  to  mis- 
lead or  to  conceal  its  real  object  from  the  de- 
fendants ;  it  describes  them  to  be  executrix 
and  administrators,  and  professes  to  seek  a 
remedy  against  them  as  members  of  the 
co-partnership — and  hence  their  description 
in  the  writ  is  immaterial,  their  liability  to 
be  charged  being  incident  to  their  member- 
ship; and  the  writ,  in  order  to  dispense  with 
the  necessity  of  giving  a  notice,  states  that 
the  defendants  were  members  at  the  time 
the  «rrit  was  issued.  The  declaration  is 
delivered;  it  professes  to  recite  the  writ, 
but  does  not,  in  fact,  do  so.  It  states  that 
the  defendants  are  executrix  and  adminis- 
trators of  certain  parties,  and  that  those 
parties  were  members  of  the  partnership  at 
the  time  of  the  judgment,  and  so  remained 
till  their  death,  and  at  the  conclusion,  it 
prays  for  execution,  not  against  the  de- 
fendants in  their  individual  capacity,  which 
is  the  form  of  the  writ,  but  against  the  de- 
fendants as  representatives  of  the  testator  and 
intestate  respectively.  Two  summonses  for 
time  to  plead  are  taken  out  after  the  24th 
of  October,  on  which  day  the  declarations 
were  delivered,  and  before  the  13th  of  No- 
vember when  this  rule  was  moved  for.  The 
general  effect  of  obtaining  time  to  plead  on 
the  usual  terms  is  to  undertake  to  plead  to 
the  substantial  merits  of  the  case,  and  it  is 
urged  upon  us  that  the  defects  complained 
of  here  are  mere  irregularities  and  matters 


of  form,  because  the  summary  motion  to 
the  Court  for  leave  to  issue  the  writ,  is  the 
course  provided  by  the  act.  But  surely  a 
defence  which  goes  to  shew  that  the  de- 
fendants are  not  liable  in  any  way,  is  a  sub- 
stantial answer  to  the  action ;  and,  as  a 
general  demurrer  is  within  the  meaning  of 
the  undertaking  to  plead  issuably  and  to 
the  merits,  so  I  think  this  is  a  defence 
free  from  the  technicalities  of  special  plead- 
ing; and  though  it  must  be  made  in  the 
form  of  an  application  to  the  Court  instead 
of  by  plea,  still  being  a  substantial  an- 
swer it  complies  sufficiently  with  the  rule 
to  plead  on  the  usual  terms.  T  further 
think  that  a  certain  degree  of  fraud,  or,  at 
least,  artifice  and  contrivance,  have  been 
used  by  the  plaintiff  to  bring  the  defendants 
into  the  difficulty  which  has  &llen  upon 
them ;  and  under  the  special  circumstances 
of  this  case,  I  am  of  opinion  that  the  rule 
should  be  granted  in  the  terms  prayed  for. 

Maule,  J.— The  question  here  is — has 
the  plaintiff  proceeded  according  to  the 
statute  ? — by  which  different  remedies  are 
given  against  those  who  are  members  at  the 
time  a  writ  of  set.  fa.  issues,  and  those 
who  are  members  at  the  time  of  the  judg- 
ment. In  the  first  case  no  notice  or  motion 
in  court  is  necessary  ;  in  the  second,  both 
are  essential.  This  action  is  intended  to  fix 
a  liability  on  persons  who  are  the  personal 
representatives  of  deceased  persons  who 
were  members  at  the  time  of  the  judgment. 
There  is  no  provision  in  the  act  in  respect 
'  of  personal  representatives,  and  no  notice 
at  all  has  been  given  to  the  defendants. 
The  writ  states  that  the  defendants  were 
members  at  the  time  of  the  judgment,  and 
also  at  the  time  the  «ci.  fa.  issued : — in  the 
fo^er  case  a  notice  to  them  was  necessary, 
in  the  latter,  not.  Now  I  think  the  writ 
ought  to  shew  expressly  in  which  class  of 
persons  the  plaintiff  seeks  to  charge  the  de- 
fendants, that  the  latter  may  at  once  judge 
whether  a  notice  to  them  was  necessary. 
This  writ  is  ambiguous  and  uncertain ;  it 
states  that  the  defendants  were  members  at 
both  periods,  and  if  the  defendants  bad  ap- 
plied to  set  it  aside  on  that  ground  shortly 
after  it  was  served  upon  them,  I  think  that 
perhaps  that  might  have  been  done.  The 
objection  now  is — the  writ,  as  expounded 
by  the  declaration,  states  that  the  deceased 
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persons  were  members  at  the  Ume  of  the 
judgment,  and  therefore  notice  was  re- 
quired, and  want  of  notice  in  a  case  re- 
quiring notice  is  a  substantial  objection, 
because  it  assumes  this  form :  "  I  have  been 
deprived  of  my  right  to  be  heard  in  Court, 
and  I  am  not  liable  in  any  way  till  the 
Court  decides  that  yon  have  taken  all 
proper  steps  against  those  persons  who,  by 
this  act,  are  made  primarily  liable."  Now 
this  defect  is  not  and  could  not  be  discovered 
till  the  declaration  was  delivered,  and  after 
its  delivery  two  summonses  for  time  to 
plead  have  been  taken  out.  The  effect  of 
the  usual  rule  for  time  to  plead  is  to  oblige 
the  defendants  to  plead  substantially  to  the 
merits,  and  to  avoid  the  intricacies  and 
technicalities  of  mere  special  pleading.  The 
defence  was  not  apparent  till  the  declara- 
tion was  delivered,  and  the  time  to  take 
advantage  of  that  defence  runs  from  the 
time  of  its  delivery.  I  do  not  think  the 
defendants  have  elected  to  waive  their  de- 
fence, (which  is  not  one  of  special  pleading 
but  of  a  substantial  nature)  by  obtaining 
time  to  plead.  Now  suppose  a  case  of 
firaud  on  the  part  of  the  plaintiff,  notwith- 
standing which  the  defendant  goes  on  as 
in  Campbell  v.  Fleming  (6) :  having  taken 
his  chance  of  gain  by  proceeding,  he  cannot 
afterwards  fall  back  upon  the  fraud,  for  his 
election  has  been  made.  A  plaintiff's  fraud 
gives  the  defendant  a  right  of  election,  and 
nothing  more.  Then,  has  the  election 
been  made  in  this  case  ? — I  think  not ;  the 
effect  of  taking  time  to  plead  was  to  oblige 
the  defendant  to  give  a  substantial  answer  to 
the  declaration  ;  it  does  not  bind  him  con- 
clusively and  necessarily  to  answer  it  by  a 
plea.  Though  the  rule  says  plead  issuably, 
still  defendants  may  set  up  a  substantial 
defence,  and  may  demur  generally.  This 
statute  gives  a  peculiar  but  at  the  same 
time  a  solid  defence — that  defence  however 
is  not  pleadable,  it  is  only  available  in  the 
form  of  a  motion  to  the  Court.  The  de- 
fendants were  not  members  at  the  time  the 
set.  fa.  issued,  and  they  have  no  notice  as 
required  by  the  act.  That  is  a  defence  upon 
the  merits,  and  this  rule  must  be  made  ab- 
solute. 


(6)  1  Ad.  &  El.  40 ;  s.  c.  3  Lsw  J.  Rep.  (n.s.) 
K.B.  186. 


Chesswell,  J. — Justice  in  diis  case  re- 
quires us  to  set  aside  these  proceedingi. 
The  difficulty  has  been,  whether  we  could 
do  so  legally.  When  a  defendant  take* 
time  to  plead  generally,  he  undertakes  to 
give  a  substantial  answer  to  the  dedan- 
tion,  and,  as  I  think  by  plea.  The  plain* 
tiff  has  in  this  case  by  trick  and  con- 
trivance imposed  upon  the  defendaaU. 
The  writ  says,  defendants  were  members  at 
the  time  of  the  judgment,  and  also  at  tbe 
time  the  writ  was  issued,  and  under  sudk 
writ  perhaps  they  might  have  been  de- 
clared  against  as  either.  Tbe  declaration 
totally  mis-recites  the  writ,  and  as  I  think 
intentionally,  in  order  to  avoid  the  require- 
ments of  the  act  of  parliament :  it  states 
that  the  testator  and  intestate  were  membeis 
at  the  time  of  the  judgment,  and  charges 
the  defendants  as  their  personal  represen- 
tatives. By  such  a  course  the  defendants 
might  have  thought  the  plaintiff  intended  to 
raise  the  question,  Whether  the  represen- 
tatives of  parties  deceased,  who  were  mem- 
bers at  the  time  of  the  judgment,  were  liable  f 
and  on  that  account  they  gave  tbe  under- 
taking to  plead  issuably. 

Williams,  J. — I  have  had   very  great 
difficulty  in  coming  to  a  conclusion  with  tbe 
rest  of  tbe  Court.     Bradley  v.    Warbmrg 
properly  decides  that  in  an  ordinary  rase 
want  of  notice  is  a  mere  irregularity.    Wbea 
the  declaration  was  delivered,  two  courses 
were  open.  The  defendants  might  have  mov- 
ed to  set  it  aside  : — first,  for  the  variance 
between   the   declaration    and    the    writ; 
secondly,  because  the  writ  as  expounded  bj 
the    declaration  shewed    that    notice   was 
necessary,  (which  they  could  not  have  known 
before) — or  they  might  have  pleaded.   Then, 
by  taking  time  to  plead,  have  they  wmved 
the  irregularity  ?     If  it  be  a  mere  irr^u- 
larity,  time  to  plead  clearly  waives  it.    The 
ground  of  variance  is  an  insularity  only, 
and  the  case  in  the  Court  of  Bxcheqeer 
shews   that  want  of  notice  is  usnally  a 
mere  irregularity.     There  are  no  degrees  of 
irregularity — the  rule    is,   it    is    either  & 
nullity  or  an  irregularity,  and  the  foimer 
may  be  taken  advantage  of  at  any  time.     I 
have  much  difficulty,  as  it  may  appear  w« 
are  relaxing    or  depardng    from    a    well- 
establisbed  rule ;  but  as  there  has  been  a 
palpable  attempt  to  trick,  and  perfaapa  t» 
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commit  a  fmnd,  on  the  part  of  the  plaindff, 
I  think  there  is  ground  to  afford  relief  upon 
the  special  circumstances  of  this  case,  and 
that  the  rule  must  be  absolute  to  set  aside 
the  writ  and  all  subsequent  proceedings. 

Rule  abtolute. 


■0} 


WHITLINO  V.  DE8AN0E. 


1847 

Jan.  20. 

Joinder — Pleading — AhatemtnU 

Debt.  Defendant  pleaded  in  abatement 
the  non-joinder  of  a  co-contractor,  and  prayed 
judgment  of  the  declaration.  The  writ  was 
issved  against  two,  the  declaration  was  against 
a  single  defendant : — Held,  that  the  plea  was 
bad;  it  should  have  prayed  to  qttash  the 
writ  as  well  as  the  declaration. 

Debt,  for  use  and  occupation,  and  on  an 
account  stated.  Plea  in  abatement,  praying 
judgment  of  the  declaration  for  the  non- 
joinder of  a  co-contractor,  because  the  debt 
was  incurred  by  the  defendant  jointly  with 
one  B.,  &c.,  not  named  therein,  and  that 
the  same  may  be  quashed,  &c. 

Special  demurrer  and  joinder. 

Channell,  Serj.,  in  support  of  the  de- 
mnrrer,  referred  to  the  case  of  Davies  v. 
Thomson  {1).  The  pleadings  in  that  case 
are  very  similar  to  those  now  before  the 
Court ;  since  tliat  decision  it  must  be  taken 
as  settled  that  such  a  plea  as  this  must  pray 
judgment  of  the  writ  and  declaration. 

Talfourd,  Serj.  —  This  is  the  form  of 
plea  given  in  Stephen  on  Pleading  (2).  In 
Davies  v.  Thomson  the  writ  was  wrong, 
being  against  one  defendant  only,  whereas 
in  this  case  the  writ  is  right,  being  against 
two,  and,  therefore,  the  plea  praying  judg- 
ment of  the  declaration  alone  is  correct. 

Per  Curiam. — That  argument  was  pressed 
before  the  Court  of  Exchequer  in  Davies  v. 
Thomson.  The  proper  answer  to  it  is, 
that  the  writ  must  be  taken  to  be  against 
such  persons  only  as  are  named  in  the 
declaration ;  the  effect  of  that  decision  is. 


the  plaintiff  is  estopped  from  saying  the 
writ  is  right,  or  different  from  the  writ  ex- 
pounded by  his  declaration,  by  the  allega- 
tions of  which  he  is  concluded. 

Judgment  for  plaintiff. 


} 


BLAKB  P.  PHINN. 


(2) 


14  Mee.  &  WeU. 
5tb  Edit.  p.  64. 


162. 


1847. 
Jan.  30. 

Contract — Title  to  House — Breach  of 
Agreement  to  assign  Lease. 

The  plaintiff  entered  iiUo  an  agreement  for 
the  purchase  of  the  lease  of  a  publie-houte. 
He  paid  502.  deposit,  and  agreed  to  pay  the 
remainder  of  the  purchase-money  on  a  certain 
day ;  the  defendant  agreed  to  assign  to  him 
the  lease,  goodwill,  ^c.  on  the  same  day,  and 
it  was  stipulated  that  the  defendant  should 
not  be  called  upon  to  prove  his  title.  The 
declaration  assigned  for  breach  that  the 
defendant  would  not  make  a  title,  and  would 
not  assign,  S^c.  The  defendant  was  assig- 
nee of  an  under-lease  of  the  public-house, 
which  was  subject  to  the  provisions  of  an 
original  lease.  The  original  lease  included 
other  premises,  and  contained  different  cove- 
nants from  those  contained  in  the  defendant's 
lease:  —  Held,  that  under  these  circum- 
stances the  defendant  could  not  perform  the 
agreement,  and  that  the  plaintiff  was  entitled 
to  recover. 

This  was  an  action  for  the  breach  of  an 
agreement,  tried  before  Coltman,  J.,  at  the 
last  sittings  for  Middlesex,  when  a  verdict 
passed  for  the  plaintiff  for  54/.  I9s.  2d. 
The  agreement  was  for  the  purchase  of  the 
lease,  goodwill,  &c.  of  a  certain  public- 
house,  dated  the  lat  of  September  1846, 
which  witnessed  that  in  consideration  of  the 
payment  by  plaintiff  of  50Z.  as  deposit,  and 
his  undertaking  to  pay  the  further  sum  of 
1,050/.  on  the  22nd  of  October  then  next, 
defendant  agreed  to  assign  to  him  the  said 
lease,  &c.  on  the  same  day,  and  it  was 
thereby  further  agreed  that  defendant  should 
not  be  called  upon  to  prove  his  title.  The 
plaintiff  assigneid  as  a  breach,  that  defendant 
would  not  d^luce  or  make  a  title,  and  would 
not  assign  the  said  lease,  and  sought  to 
recover  in  this  action  the  50/.  deposit  money 
and  4/.  19».  2d.  tot  expenses  which  he  had 


Digitized  by 


Google 


160 


COURT  OF  COMMON  PLEAS: 


incaired  in  investigating  the  defendant's 
title.  It  was  proved  that  in  1 830,  a  lease 
containing  the  usual  covenants  of  certain 
premises  was  granted  to  one  Mills,  who 
palled  them  down  and  erected  on  their  site 
the  public-house  above  mentioned,  a  pri- 
vate house,  &c.  In  1832,  Mills  granted  a 
lease  of  the  private  bouse,  &c.,  to  one  Ben- 
son, and  a  lease  of  the  public-house  to  one 
F,  by  whom  it  was  assigned  to  the  defendant 
The  covenants  in  the  lease  of  1830  and  the 
lease  of  the  public-house  were  not  the  same. 
Chadwick  Jones,  Serj.  now  moved  for  a 
rule  to  shew  cause  why  a  nonsuit  should 
not  be  entered  according  to  leave  reserved. 
It  is  dear  firom  the  agreement  that  the  terms 
upon  which  the  private  house  occupied  by 
Benson  was  held  was  not  a  matter  touched 
upon  or  contemplated  in  any  way  by  the 
parties  thereto.  Benson's  house  is  not  al- 
luded to  therein,  the  defendant  agreed  only 
to  assign  the  lease  of  the  public-bouse  with- 
out reference  to  anything  else  whatever. 
One  of  the  conditions  of  the  agreement  was, 
that  the  defendant  should  not  be  called  upon 
to  prove  his  title,  and  therefore  the  objection 
that  the  defendant  could  not  assign  the  lease 
because  the  assignment  would  be*vitiated 
and  the  lease  forfeited  by  the  non-perform- 
ance of  covenants  in  another  lease,  could  not 
be  properly  raised :  such  objection  does  not 
come  within  the  terms  of  the  agreement 
declared  upon. 

Per  Curiam. — The  breach  alleged  was 
proved.  The  defendant  could  not  make'  a 
title,  and  could  notassign  the  lease  of  a  house 
which  was  subject  to  and  bound  by  coven- 
ants in  another  and  different  lease  applying 
to  other  premises  and  in  the  controul  of  other 
persons. 

Rule  refused. 


1847. 
Jan.  29. 


BARKER  V.  STEAD. 


Railway — Provisional  Committeeman — 
Effect  of  Judgment  of  Court  of  Law, 

The  Court  of  Exchequer,  in  this  term, 
delivered  judgment  in  two  cases  relating  to 
the  liabilities  of  provisional  committeemen. 
This  Court  granted  a  rule  nisi,  which  in- 
volved th«  same  point  (which  the  Court  of 


Exchequer  had  decided)  before  their  judg- 
ment was  delivered : — ffeld,  that  the  judg- 
ment of  one  Court  of  Westminster  Hall  is 
binding  upon  the  others,  and  is  oidg  to  be 
reviewed  by  a  court  of  error. 

This  cause  was  tried  on  the  Home  Summer 
Circuit,  1846,  before  Parke,  B.,  when  a 
verdict  was  found  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit  The  action  was  brought 
by  a  tradesman  against  a  provisional  com- 
mitteeman of  the  Eastern  and  Northern 
Counties  Junction  Railway  Company.  The 
orders  for  the  work  done  and  goods  sap- 
plied  by  the  plaintiff  were  given  by  the 
secretary  of  the  company ;  and  the  evidence 
to  fix  the  defendant  was  a  letter  written  by 
him  to  the  secretary,  by  which  the  latter 
was  authorized  to  insert  the  defendant's 
name  in  the  prospectus  of  the  company  as 
a  member  of  the  provisional  committee. 

ChanneU,  Serj.  had  obtained  a  rale  iiiit 
pursuant  to  leave  reserved  for  a  nonsuit,  or 
for  a  new  trial  on  other  grounds,  upon  whidi 
the  Court  gave  no  judgment. 

Lush  (with  whom  was  Hughes  Hughes), 
in  shewing  cause,  admitted  that  the  point  as 
to  the  liabih'ty  of  a  provisional  committee- 
man for  goods  supplied  to  the  company  was 
not  to  be  distinguished  from  Uiat  decided  by 
the  Court  of  Exchequer  in  Reynell  v.  Lewis 
and  Wyld  v.  Hopkins  (1),  whereupon — 

Wilde,  C.J. — ^When  one  of  the  superior 
courts  of  law  decides,  I  do  not  think  it  b 
for  another  court  of  co-ordinate  jurisdictioii 
to  review  that  decision.     It  would   tend 
neither  to  the  benefit  of  the  public  nor  to 
the  dignity  of  the  administration  of  justice, 
if  the  time  of  the  Courts  were  consumed  in 
such  investigations,   the  result  of  whidi 
would  be  productive  of  no  advantage,  bat 
the  reverse.     The  cases  referred  to  were 
well  considered,  and  are  not  to  be  reviewed 
except  by  a  court  of  error :    till  rerened, 
they  must  be  taken  to  be  law  by  this  Coort, 
and  the  decision  then  pronounced  taxut  p>- 
vem  this  and  all  similar  eases. 

Rule  absolute  for  a  notumsL 
(1)  Post,  Eicb.  2S. 
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FEARNE  V.  COCHEANE. 


1847 

April  28. 

Pleading — DupUcity — Delivery  of  Pro- 
uitsory  Note  for  and  on  account  of  Debt. 

Plea,  that  the  defendant  made  his  promis- 
tery  note  in  writing,  and  thereby  promised 
to  pay,  to  the  plaintiff's  order  on  demand, 
1,050^.,  and  delivered  the  same  to  the  plain- 
tiff, who  took  and  received  it  for  and  on 
aeeount  of  the  debt  in  the  declaration,  and 
all  causes  of  action  in  respect  thereof,  and 
that  afterwards  a,  warrant  of  attorney  wa* 
given  in  fuU  satisfaction  and  discharge  of 
the  said  promissory  note,  and  of  all  causes 
of  action  in  respect  thereof,  and  of  the  causes 
of  action  in  the  declaration  mentioned: — 
Held,  not  bad  for  duplicity. 

Qusre — Whether  bad  as  an  argumenta- 
the  plea  of  payment. 

The  declaration  was  in  assumpsit  by  the 
drawer  against  the  acceptor  on  three  several 
bills  of  exchange  for  7322.  13«.,  1502.,  and 
70/.  respectively,  with  a  count  on  an  account 
stated;  and  the  defendant  pleaded  to  the 
first  count,  that  after  the  making  and  ac- 
ceptance of  the  bill  of  exchange  in  that 
count  mentioned,  as  therein  alleged,  and 
aAer  the  same  became  due  and  payable, 
according  to  the  tenor  and  effect  thereof, 
and  before  the  commencement  of  this  suit, 
to  wit,  on  the  1st  of  April,  a.d.  1840,  the 
defendant  made  his  certain  promissory  note 
in  writing,  bearing  date,  to  wit,  the  day 
and  year  last  aforesaid,  and  thereby  pro- 
mised to   pay   to  the  plaintiff's  order,  on 
demand,   1,0502.,  and   then  delivered  the 
same  to  the  plaintiff,  who  then  took  and 
received  the  same  for  and  on  account  of  the 
last-mentioned  bill  of  exchange  and  the 
causes  of  action  in  respect  thereof  in  the 
said  first  count  mentioned ;  and  the  defen- 
dant further  says,  that  thereupon  afterwards, 
and  after  the  making  and  delivering  by  the 
deCendant  to  the  plaintiff  of  the  promissory 
note  in  this  plea  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the 
9di  of  May,  a.d.  1842,  it  was  agreed  by 
and  between  the  plaintiff  and  the  defendant 
and  Thomas,  Earl  of  Dundonald,  that  the 
said  Thomas,  Earl  of  Dundonald,  should 
sign  and  seal,  and  as  his  act  and  deed  deli- 
ver to  the  plaintiff,  in  full  satisfaction  and 
New  SeaiEs,  XVI.— C.F. 


discharge  of  the  said  promissory  note  in  this 
plea  mentioned,  and  of  all  causes  of  action 
in  respect  thereof,  and  of  the  causes  of 
action  in  the  said  first  count  mentioned,  a 
certain  deed  or  instrument,  called  a  warrant 
of  attorney  to  confess  judgment,  bearing 
date  the  day  and  year  last  aforesaid,  in  the 
form,  to  the  effect,  and  with  the  defeasance 
thereunder  written  hereinafter  next  men- 
tioned respectively,  and  that  the  plaintiff 
should   accept   and   receive   of   and   from 
the  said  Thomas,  Earl  of  Dundonald,  the 
said  warrant  of  attorney,  in  such  full  satis- 
faction and  discharge  as  last  aforesaid ;  and 
the  defendant  further  says,  that  thereupon 
afterwards  and  before  tiie  commencement 
of  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  in    pursuance   of  the  said 
agreement,  and  according  to  the  true  intent 
and  meaning  thereof,  the  said  Thomas,  Earl 
of  Dundonald,  signed  and  sealed,  and  as 
his  act  and  deed  delivered  to  the  plaintiff, 
in  full  satisfaction  and  discharge  of  the  said 
promissory  note  in  this  plea  mentioned,  and 
of  all  causes  of  action  in  respect  thereof, 
and  of  the  causes  of  action  in  the  said  first 
count  mentioned,  a  warrant  of  attorney  to 
confess  jfidgment,  bearing  date  the  day  and 
year  last  aforesaid,  directed  to  Richard  James 
Hitchcock  and  William  Mart3m,  attomies 
of  Her  Majesty's  Court  of  Queen's  Bench, 
at  Westminster,  jointly  and  severally,  and 
to  any  other  attorney  of  the  same  court, 
and  thereby  desired  and  authorized  them, 
the  last-named  attomies,  or  any  one   of 
them,  or  any  other  attorney  of  the  Court 
of  Queen's  Bench,  to  appear  for  the  said 
Thomas,  Earl  of  Dundonald,  as  of  Trinity 
term  then  next,  or  any  other  subsequent 
term,  and  then  and  there  to  receive  a  decla- 
ration for  the  said  Thomas,  Earl  of  Duut 
donald,  in  an  action  of  debt  for  2,7002.,  at 
the  suit  of  the  now  plaintiff,  his  executors 
or  administrators,  and  thereupon  to  confess 
the  same  action,  or  else  to  suffer  judgment 
by  nil  dicU,  or  otherwise  to  pass  against 
the  said  Thomas,  Earl  of  Dundonald,  in  the 
same  action,  and  to  be  thereupon  forthwith 
entered  up  against  the  said  Thomas,  Earl  of 
Dundonald,  of  record,  for  the  sum  of  2,7002., 
together  with  costs  of  suit ;  and  after  the  said 
judgment  should  be  entered  up  as  aforesaid, 
for  the  said  Thomas,  Earl  of  Dundonald,  in 
his  name,  and  as  his  act  and  deed  to  sign, 
seal,  and  execute  a  good  and   sufficient 
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release  in  the  law  to  the  now  plaintiff,  his 
heirs,  executors,  and  administrators  of  all 
and  all  manner  of  error  and  errors,  writ  or 
writs  of  error,  and  all  benefit  and  advantage 
thereof,  and  all  misprisions  of  error  and 
errors,  defects,  aad  imperfections  whatso- 
ever, had,  made,  committed,  done,  or  suf- 
fered,  or  to  be  had,  made,  committed,  done, 
or  suffered,  in,  about,  touching,  or  concern- 
ing  the  aforesaid  judgment,  or  in,  about, 
touching,  or  concerning  any  writ,  warrant, 
process,  declaration,  plea,  entry,  or  other 
proceedings  whatsoever,  or  in  any  way  con- 
cerning the  same,  and  before  and  at  the  said 
time  when  the  said  Thomas,  Earl  of  Dun- 
donald,  signed,  and  as  his  act  and  deed 
delivered  the  said  warrant  of  attorney  as 
aforesaid,  there  was  present,  at  the  said 
execution  thereof,  one  John  Phillips  Beavan, 
an  attorney  of  one  of  the  superior  courts, 
to  wit,  of  the  Court  of  our  Lady  the  Queen, 
before  the  Queen  herself  at  Westminster, 
on  behalf  of  the  said  Thomas,  Earl  of  Dnn- 
donald,  expressly  named  by  him,  and  at- 
tending at  his  request  to  inform  him  of  the 
nature  and  effect  of  such  warrant  of  attorney, 
before  the  same  was  executed,  and  the  said 
J.  P.  Beavan,  then  informed  tjie  said 
Thomas,  Earl  of  Dundonald,  of  the  nature 
and  effect  of  the  said  warrant  of  attorney, 
before  the  same  was  so  executed  as  afore- 
said, and  then  subscribed  his  name  as  a 
witness  to  the  due  execution  thereof;  and 
then  thereby  declared  himself  attorney  for 
the  said  Thomas,  Earl  of  Dundonald,  so 
executing  the  same  as  aforesaid,  and  stated 
that  he  subscribed  as  such  attorney.  And 
by  a  memorandum  of  defeasance  to  the  said 
warrant  of  attorney  thereunder  then  written 
and  signed  by  the  said  Thomas,  Earl  of 
Dundonald,  it  was  declared  that  the  said 
warrant  of  attorney  was  given  to  secure  the 
payment  from  the  said  Thomas,  Earl  of 
Dundonald,  to  the  now  plaintiff,  of  the  sum 
of  1,350^  with  interest,  on  the  1st  of  Jan- 
uary, A.D.  1843,  and  that  it  was  thereby 
agreed  by  and  between  the  said  parties 
thereto,  that  no  judgment  should  be  signed 
on  the  said  warrant  of  attorney,  and  no 
action,  or  execution,  or  other  process,  or 
proceeding  should  be  commenced,  sued  out, 
or  prosecuted  against  the  said  Thomas,  Earl 
of  Dundonald,  his  heirs,  executors,  or  ad- 
ministrators, or  against  his  lands,  goods,  or 
chattels,  until  de&ult  should  happen  to  b« 


made  in  payment  of  the  said  sura  of  1,S50I. 
with  interest,  as  aforesaid,  and  that  it  should 
not,  in  the  event  of  the  now  plaintiff  delay- 
ing to  sue  out  execution  on  the  said  judg- 
ment after  a  year  or  more  from  the  signing 
of  such  judgment,  be  necessary  for  the  now 
plaintiff,  his  heirs,  executors,  or  adminis- 
trators to  revive  the  said  judgment  by  sri. 
fa.  or  otherwise,  and  that  execution  might 
issue  without  any  such  writ  or  other  pro- 
ceeding being  taken,  any  rule  of  law  to  the 
contrary  notwithstanding;  and  the  plain- 
tiff then,  to  wit,  on  the  said  9th  of  Msy 
1842,  and  before  the  commencement  of 
this  suit,  accepted  and  received  the  s»d 
warrant  of  attorney,  with  the  said  defeasance 
thereunder  written,  of  and  from  the  said 
Thomas,  Earl  of  Dundonald,  in  such  fall 
satisfaction  and  discharge  of  the  said  pro- 
missory note  in  this  plea  mentioned,  and 
of  all  causes  of  action  in  respect  thereof,  and 
of  the  causes  of  action  in  the  said  first  count 
mentioned,  and  this  the  defendant  is  ready 
to  verify,  &c.  There  were  similar  pleas  to 
the  second  and  third  counts. 

Special  demurrers,  respectively  assignnig 
for  cause,  that  the  plea  is  double  in  this,  to 
wit,  that  it  alleges  that  the  defendant  deliv- 
ered to  the  plaintiff,  and  that  the  plaintiff 
accepted  of  the  defendant  a  promissory  note, 
payable  to  the  order  of  the  plaintiff  for  and 
on  account  of  the  bill  of  exchange  in  the 
first  count  mentioned,  which,  if  well  pleaded, 
is  one  answer  to  the  said  first  count.  And 
also  aUeges  a  satisfaction  and  discharge  of 
the  same  causes  of  action  by  the  making 
and  delivery  of  a  warrant  of  attorney,  which, 
if  well  pleaded,  is  another  and  second  an- 
swer to  the  said  first  count.  And  also  for 
that  accord  and  satisfaction  is  not  pleaded 
with  sufiScient  certainty,  since  it  does  not 
appear  within  what  time  the  said  Thomas, 
Earl  of  Dundonald,  was  to  execute  the  said 
warrant  of  attorney,  or  that  he  did  execute 
such  warrant  of  attorney  within  a  proper  or 
reasonable  time  after  making  the  said  accord; 
and  also  for  that  the  said  plea  is  nnoertaia 
and  ambiguous,  inasmuch  as  it  is  doobtfU 
whether  ^e  defendant  rests  his  def(nc«  ra 
the  performance  of  the  said  accord,  or  on 
the  acceptance  by  the  plaintiff  of  dM  moA 
warrant  of  attorney. 

T.  Jones,  in  support  of  the  dwauiier.-— 
The  objection  to  this  plea  is,  that  it  h 
double.     It  first  states  the  delivwy  of  a 
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promiMory  note  for  and  on  account  of  the 
bill  of  exchange  declared  upon,  and  then 
alto  states  that  a  warrant  of  attorney  was 
taken  in  satisfaction  of  the  causes  of  action. 
In  Kear slake  v.  Morgan  (1),  it  was  held 
that  a  plea,  which  stated  that  the  defendant 
for  and  on  account  of  the  debt  pleaded  to, 
and  of  a  certain  other  sum  of  money  paid 
by  the  plaintiffs  to  the  defendant,  indorsed 
a  promissory  note  to  the  plaintiffs,  and  that 
tfae  plaintiffs  accepted  and  received  the 
note  for  and  on  account  of  the  same,  was 
good.  And  so  also  in  Mercer  ▼.  Cheese  (2), 
where  the  marginal  note  is  this,  "  To  as- 
(ompsit  for  work  and  materials,  &c.,  the 
defendants  pleaded  that  the  promises  were 
made  jmntly  with  T.  M,  and  that  before 
action  brought  the  plaintiff,  for  and  on 
account  of  the  sum  due,  and  of  the  promises 
of  the  defendant  and  T.  M,  drew  a  bill  on 
T.  M,  which  he  accepted  and  delivered  to 
the  plaintiff,  who  received  the  same  for  and 
on  account  of  the  said  sum  and  of  the  said 
promises: — Held,  that  the  plea  was  good, 
at  raising  a  primd  facie  defence,  and  tliat  it 
lay  on  the  plaintiff  to  shew  that  the  bill  was 
overdue  and  unpaid,  or  had  been  negotiated." 
The  words,  "  for  and  on  account,"  looking 
at  the  terms  of  the  instrument  given,  must 
be  taken  to  imply  a  satisfaction.  At  all 
events,  as  the  language  is  equivocal,  and 
must  be  taken  most  strongly  against  the 
party  pleading,  and  in  favour  of  the  plaintiff, 
St  must  be  taken  to  mean  that  the  note  was 
given  in  satisfaction.  And  then  there  are 
two  distinct  averments  of  satisCtction  of  the 
cause  of  action. 

ChanneU,  Sery.  {Beavan  with  hiro)contr«u 
— In  Keartlake  v.  Morgan  the  promissory 
note  was  made  by  a  third  person,  and  in- 
dorsed to  the  plaintiff,  but  in  this  case  it  is 
made  by  the  defendant;  and  Price*.  i'nce(  8) 
shews  that  where  that  is  so,  it  is  no  answer 
to  tay  that  it  is  given  for  and  on  account  of 
the  debt,  unless  it  appear  that  the  note  is 
still  mnniag,  or  that  it  has  been  indorsed 
over  by  the  plaiBti£  That  case  seems  to  be 
at  variance  with  the  suggestion  of  the  Court 
iq  Mercer  v.  Cheete ;  and  according  to  it 
the  allegation  in  the  plea,  that  the  defendant 
made  the  note,  and  delivered  it  to  the  plain- 

(H  STemRep.  513. 

(2)  2  Dowl.  ir.s.  619 -,  t.e.  12  Law  J.  R«p.  (n.t.) 
CJ.S6. 


(I)  16  Uw  J.  Rep.  (sji.)  Exeb.  90. 


tiff,  and  the  plaintiff  accepted  it  for  and 
on  account  of  the  bill  of  exchange,  would 
not  be  an  answer  to  the  action.  The  giving 
of  a  note  made  by  the  defendant  himself, 
and  payable  on  demand,  is  neither  a  sus- 
pension of  the  remedy  nor  a  satisfaction  of 
the  cause  of  action,  and  is  therefore  no  an- 
swer to  the  declaration  without  the  subse- 
quent avermente.  It  is  in  fact  pleaded  only 
as  an  inducement  to  the  allegation  of  the 
giving  of  the  warrrant  of  attorney,  and  matter 
which  is  pleaded  only  as  a  necessary  induce- 
ment to  another  allegation,  will  not  ope- 
rate to  make  a  pleading  double — Stephen 
on  Pleading,  5th  edit  296;  Bac.  Abr. 
'  Pleas,'  K,  2.  The  example  is  there  given 
of  a  plea  of  the  marriage  of  the  plaintiff,  and 
a  release  by  her  husband  of  all  actions,  &c., 
which  is  not  double,  because  the  release 
cannot  be  pleaded  without  shewing  the  mar- 
riage. 

Jones,  in  reply. — The  averment  that  the 
note  was  given  for  and  on  account  of  the 
debt,  was  not  necessary  for  the  subsequent 
part  of  the  plea.  It  was  not  necessary,  in 
order  to  make  the  giving  a  warrant  of  at- 
torney of  A.  an  effectual  defence,  to  aver 
that  another  matter  was  given  for  and  oa 
account' of  the  debt.  The  argument  for 
the  plaintiff  is,  that  what  the  defendant  says 
is  equivalent  to  saying  that  he  gave  the 
note  in  satisfaction,  and  then  he  goes  on  to 
say  that  he  gave  a  warrant  of  attorney  in 
satisfaction. 

[WiujAMS,  J.  —  The  only  ground  on 
which  the  plea  could  be  held  to  be  bad  is, 
that  it  is  an  argumentative  plea  of  payment, 
but  that  is  not  teken  by  the  grounds  of 
demurrer.  The  main  question  is,  whether 
the  averment  of /or  and  on  account  amounts 
to  an  extinguishment  of  the  plaintiffs  claim. 
The  judgment  of  the  Court  in  Price  v.  Price 
appears  to  have  been  given  under  a  misap- 
prehension that  Kean-slale  v.  Morgan  does 
not  decide  anything  to  the  contrary.  In 
Richardson  v.  Rickman,  cited  in  that  case, 
it  seems  the  true  ground  is,  that  the  deli- 
very of  the  note  amounts  primd  facie  to 
payment] 

Channell,  Serj. — That  is  contrary  to  Mail- 
lard  V.  the  Duke  of  ArggUi^),  where  it  was 
held  that  payment  only  meant  qualified 
payment. 

(4)  «Msii.  &GT.iO. 
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Wilde,  C.J. — It  appears  to  me  that 
this  plea  is  not  open  to  the  objection  of 
duplicity.  The  case  was  not  without  diffi- 
culty at  first  sight,  but  that  is  removed  upon 
consideration.  The  plea  is,  that  a  promis- 
sory note  was  given  for  and  on  account  of 
the  debt,  and  which  note  was  made  by  the 
defendant,  and  was  payable  on  demand. 
Now  the  promise  thereby  made  would  have 
no  greater  effect  than  the  promise  on  which 
the  defendant  was  originally  liable — viis., 
to  pay  on  request ;  for  it  appears  that  the 
note  was  in  the  possession  of  the  plaintiff— 
that  is,  the  plea  does  not  state  anything  to 
the  contrary  ;  and  having  been  delivered  to 
him,  it  must  be  presumed  to  continue  until 
it  is  shewn  to  be  otherwise.  The  allega- 
tion in  the  plea,  therefore,  amounts  to  this, 
that  an  instrument  of  no  higher  nature  is 
given  to  the  plaintiff  for  and  on  account  of 
the  original  debt,  and  that  instrument  re- 
mains in  his  hands.  Now  if  the  warrant  of 
attorney  was  given  in  satisfaction  of  the  note, 
that  in  point  of  fact  would  be  but  a  satu- 
foction  of  the  original  debt;  and  the  allega- 
tion in  the  plea,  Uiat  the  warrant  of  attorney 
was  given  in  satisfaction  of  the  causes  of 
action,  is  only  an  allegation  of  the  legal  effect 
of  the  warrant  of  attorney  having  be'en  given 
in  satisfaction  of  the  note.  The  warrant  of 
attorney  satisfies  not  only  the  original  debt, 
but  also  the  collateral  security.  And  the 
plea  states  that  one  mode  of  satisfaction. 
It  is  not,  therefore,  necessary  to  consider 
the  decision  of  the  Court  of  Exchequer  in 
Price  V.  Price.  It  is  certainly  not  consistent 
with  Mereer  v.  Cheese ;  but  the  decision 
there  does  not  seem  to  have  been  given  on 
any  consideration,  as  the  plaintiff  craved 
leave  to  amend.  I  think  we  may,  con- 
sistently with  Price  v.  Price  and  Keart- 
lake  V.  Morgan,  hold  that  this  plea  is  not 
open  to  the  objection  of  duplicity. 

CoLTUAN,  J. — The  only  question  before 
us  is,  whether  this  plea  is  double  or  not. 
On  consideration,  it  appears  to  me  that  it  is 
not  open  to  the  objection  of  duplicity.  The 
plea  begins  with  stating  facts  which  might 
or  might  not  be  a  satisfaction  ;  viz.,  the 
giving  a  promissory  note  for  and  on  account 
of  the  debt.  It  then  goes  on  to  shew  what 
became  of  that  note,  and  that  die  result 
was  that  the  right  of  action  in  the  plain- 
tiff was  put  an  end  to  by  the  warrant  of 
attorney.     The  only  defence  really  set  up 


is  the  satisfaction  under  the  waimt  of 
attorney. 

Cresswell,  J. — I  am  of  the  same  opinion. 
All  that  is  alleged  respecting  the  giving  of 
the  note  falls  short  of  shewing  any  maibc- 
tion  of  the  debt,  or  any  suspeniion  of  the 
remedy.  If  the  plea  had  stated  that  only, 
it  would  have  been  bad  on  general  demarrer. 
The  fitcts  stated  would  have  shewn  no  de- 
fence at  all.  Then  it  was  necessary,  in 
order  to  constitute  a  defence,  to  go  to  the 
warrant  of  attorney,  and  the  plea  therefore 
contains  but  one  answer,  and  is  not  bad  for 
duplicity. 

Williams,  J. — I  am  of  the  same  opinion. 
The  plea  belongs  to  that  class  in  which  the 
allegation  that  a  negotiable  instrament  wai 
given  for  and  on  account  of  a  debt,  amonati 
to  a  quasi  satisfaction,  and  is  not  rendered 
bad  for  duplicity,  by  afterwards  shewing 
that  what  at  first  appears  to  be  a  primi 
facie  satisfaction  had  become  an  absolute 
satisfaction.  Whether  the  plea  is  an  srgn- 
mentative  plea  of  pajrment  or  not,  it  is 
unnecessary  to  say. 

Judgment  for  the  defendant. 


1847.       \        EDWARDS   V.  WARD  AKD 

May  4.    J  others. 

Judgment  as  in  Case  of  a  Nonsuit — Affi- 
davit in  Excuse —  Uncertainty  of  the  Lav- 
Provisional  Committee. 

In  a  country  cause  a  plaintiff  suffered  tat 
assizes  to  elapse  after  notice  of  trial,  with- 
out proceeding  to  trial.  Upon  a  rmk  tan,  fif 
judgment  as  in  case  of  a  nonsuit,  the  plaist^ 
stated  in  excuse  that  the  action  was  agai»st 
provisional  committeemen;  the  umeerltm 
state  of  the  law  ;  and  his  anxiety  to  wait  Iht 
result  of  other  eases,  attd  especially  one  the* 
pending  in  the  Exchequer  Chamber: — HM, 
that  as  the  defendants  ntiglU  have  made  the 
application  in  the  previous  term,  and  hai 
not  done  so,  the  excuse  was  sufficient  It 
discharge  the  rule  upon  a  peremptory  under- 
taking. 

In  tills  case  a  rule  mmi  had  been  obtamed 
for  judgment  as  in  case  of  a  nonsuit  upon 
an  affidavit  which  stated  that  issue  wsi 
joined  in  July  1846,  and  notice  of  trial 
served  upon  the  same  day  for  the  ensuing 
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Sammer  Assises,  at  Liverpool,  and  that  the 
plaintiff  had  not  yet  proceeded  to  trial.  The 
plaintiff  in  an  affidavit  in  answer,  stated  as 
his  reason  for  not  proceeding  to  trial  "  that 
the  action  was  commenced  against  the  defen- 
dants as  members  of  the   acting  or  pro- 
visional committee  of  a  certain  proposed  line 
of  railway  on  which  the  plaintiff  had  been 
fenployed  as  en^neer,  and  that  the  case  was 
Hot  taken  to  trial  in .  consequence  of  the 
iBioertain  state  of  the  law  in  such  eases, 
and  that  the  deponent  (the  plaintiff's  attor- 
ney) was  anxious  to  wait  die  result  of  similar 
cases  which  were  pending  in  the  courts  of 
Westminster  before  proceeding  to  trial  in 
diis  cause."    An  affidavit  made  by   the 
clerk  to  &e  plaintiff's  agent  also  stated  that 
the  deponent  had  been  informed  and  verily 
bdieved  that  the  question  in  this  case  was 
preeiseiy  similar  to  and  identical  with  the 
question  in  Hooper  t.  Lamb,  which  was 
tried  in  the  Queen's  Bench,  at  the  sittings 
after  Midiaelmas  term  last,  and  in  which  a 
bill  of  exceptions  was  tendered  by  the  de- 
fendants, contending  that    there   was  no 
evidence  of  liability  for  the  jury. 

/.  C.  Synont  shewed  cause. — Under  the 
ctrcnmstances  set  out  in  the  affidavit,  the 
plaintiff  ought  not  to  do  more  than  give  a 
peremptory  undertaking  to  proceed  to  trial 
after  the  decision  of  Hooper  v.  Lamb.  In 
the  Queen's  Bench  in  a  similar  case  of  Falh- 
ner  v.  Dow,  the  Queen's  Bench  ordered  the 
nile  to  be  enlarged  nntil  the  decision  of  the 
Exebequer  Chamber,  in  Hooper  v.  Lamb, 
had  been  given,  with  liberty  to  the  defen- 
dant to  apply  to  the  Court  in  case  that  case 
was  not  proceeded  with ;  and  De  Reutzen  v. 
John{\)  and  fVytm  r.  BeUman{2),a.reto 
a  aimilw'  effect.  The  Court  of  Exchequer 
have  decided,  this  term,  in  Dean  v.  fVood, 
dmt  a  similar  excuse  was  sufficient  to  dis- 
ebarg«  the  rule  upon  a  peremptory  under- 
taking. 

Horn  and  Pashley  for  the  defendants.— 
Nooe  of  the  cases  against  committeemen  are 
preeiaely  similar,  and  in  all  probability  die 
dedaaon  in  Hooper  v.  Lamb  will  have  no 
baniagupon  the  present  case.  That  case  was 
not- tried  antil  after  the  plaintiff  had  made 


(1)  2  H«r.  &  WoL  S31. 
<2)  <Taaikt.  132. 


defoult  in  the  present  case,  and  was  not 
tlierefore  the  cause  of  his  not  proceeding  to 
trial.  The  affidavit  ought  to  shew  with 
precision  what  the  question  is  in  Hooper  v. 
Lamb,  and  that  the  same  question  will  arise 
in  the  present  case — Wynn  v.  BeUman. 

WiLDB,  C.J. — I  have  great  doubt  whether 
this  role  ought  not  to  be  made  absolute. 
Considering,  however,  that  the  defendants 
might  have  come  last  term,  and  forced  the 
plaintiff  to  trial  at  the  last  asazes,  I  think 
a  peremptory  undertaking  to  proceed  to 
trial  at  the  next  assizes  is  the  proper  coarse. 

Rule  discharged  upon  a  peremptory 
undertaking. 


\ii        a    \  MUTTON  AND  ANOTHER  V.  roUNO. 

Interpleader — Sheriff — What  it  such  a 
Delay  as  disentitles  him  to  Relief. 

On  the  I6th  of  January  1847,  the  sheriff, 
under  a  fi.  fa.  against  the  defendant,  seized 
certain  bills  of  exchange  and  promissory 
notes  not  then  due,  and  which  remained  in 
his  hand*.  On  the  Srd  of  February  he  re- 
ceived notice  of  a  fiat  having  issued;  on  the 
4th  he  tra*  ruUd  to  return  the  writ;  and  on 
the  lUh  he  made  hi*  return.  On  the  18th 
of  February  notice  was  served  on  him  that 
assignees  had  been  appointed,  and  that  they 
claimed  the  bill*  and  note* : — Held,  that  an 
appUeation  on  the  29th  of  April,  under  the 
Interpleader  Act,  was  too  late,  it  appearing 
that  the  sheriff  had  postponed  making  the 
application  at  the  request  of  the  assignee*, 
that  they  might  have  time  to  investigate  the 
matter  and  satisfy  themselves  of  the  tufi- 
eiency  of  their  claim. 

A  writ  of  Ji.  fa.  had  issued  out  of  this 
court  against  the  defendant,  under  and  by 
virtue  of  which  the  sheriff  had  on  the  16th 
of  January  last  seised  certain  goods  and 
chattels  in  the  dwelling-house  of  the  defen- 
dant at  Canterbury,  and  had  sold  the  same 
for  2002.  18*.,  and  had  also  seized  money 
and  bank  notes  of  the  defendant  to  the 
value  of  481.  IDs.  6d.,  making  together 
2442.  16s.  6d.,  which  (after  deducting  the 
sheriff's  poundage  and  other  legal  expenses 
amounting  to  ISA  S«.)  was  paid  to  the  plains 
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tiffii  in  part  Mtisfaetion  of  the  damages 
directed  to  be  levied. 

It  further  appeared  that  the  sheriff  bad 
also  seized  bills  of  exchange  and  promissory 
notes  of  the  defendant  to  the  amount  of 
7621.  17*.  4^.,  which  bills  and  notes  were 
then  due  and  were  then  in  the  possession  of 
the  sheriff.  On  the  3rd  of  February  a  notice 
was  served  on  the  under-sheriff  directed  to 
the  sheriff,  and  stating  that  a  fiat  of  bank- 
ruptcy, dated  on  the  80th  of  January  1847, 
had  issued  against  the  defendant,  under  which 
be  had  been  declared  a  bankrupt,  and  re- 
quiring  him  not  to  pay  over,  transfer,  assign, 
or  otherwise  part  with  the  possession  of 
any  money,  bank  notes,  bills  of  exchange, 
promissory  notes,  or  other  securities  levied 
by  him  under  any  writ  or  writs  of  fi.  fa. 
issued  against  the  defendant.  On  the  4th 
of  February  the  sheriff  was  ruled  to  return 
the  writ,  and  on  the  11th  he  made  his  return, 
whereby  he  returned  that  he  had  levied  as 
before  stated.  On  the  18th  of  February  the 
under-sheriff  received  a  letter  from  the  soli- 
citor to  the  fiat,  stating  that  assignees  bad 
been  appointed  under  the  bankruptcy  on 
the  16th  inst.,  and  applying  by  their  direc- 
tions for  an  account  of  all  monies,  bank 
notes,  bills  of  exchange,  promissory  notes, 
or  other  securities  levied  under  any  writ 
issued  against  the  defendant,  and  remaining 
in  the  possession  of  the  sheriff  at  the  time 
of  the  issuing  of  the  itat,  and  requiring  them 
to  be  forthwith  paid  and  handed  over  to 
the  assignees.  On  the  19th  of  February  in- 
structions were  sent  by  the  under-sheriff  to 
the  agent  of  the  sheriff  in  town  to  apply 
under  the  Interpleader  Act,  but  in  conse- 
quence, as  was  stated  in  the  affidavits,  of  the 
clerk  of  the  solicitor  for  the  assignees  having 
OB  that  day  called  upon  the  town  agent,  and 
requested  him  to  delay  the  application  until 
the  assignees  could  investigate  the  conduct 
and  transactions  of  the  defendant,  and  be 
satisfied  of  the  su£Scienoy  of  their  claim,  the 
application  was  postponed,  in  the  hope  and 
expectation  that  the  claim  of  the  assignees 
would  be  amicably  arranged  between  the 
parties  or  abandoned  by  them.  On  or  about 
the  1 6th  of  March  the  sheriff  received  a 
notice  on  behalf  of  one  of  the  plaintiffs,  re- 
quiring him  not  to  indorse  to  the  other  of  the 
plaintifib  any  of  the  bills  or  promissory  notes, 
or  pay  over  any  of  the  money  smaed  by  him, 
or  received  on  account  of  the  bills  or  notes, 


and  requiring  him  to  pay  to  die  plsiatiff 
giving  the  notice  one-half  of  such  moniei. 
On  the  19th  of  April  fresh  instruetioni  were 
sent  to  the  town  agent,  and  after  ioim 
days  further  delay,  occasioned  by  commoai- 
cation  and  negotiation  in  the  matter,  s  nun- 
mons  to  interplead  was  obtained  on  the  S9th 
of  April,  and  was  attended  on  the  6th  of 
May  before  Mr.  Justice  Maule.  It  was  tbea 
objected,  on  behalf  of  the  plaintifis,  that  th* 
application  was  too  late ;  that  it  ought  to 
have  been  made  before  the  writ  was  returned, 
and  that  the  plaintiffs  had  been  prejudiced 
by  the  delay. 

The  learned  Judge  allowed  the  objectiMiik 
and  refused  to  make  the  order. 

Couch  now  made  a  like  application  to 
the  Court  on  behalf  of  the  sherifil — It  i* 
no  answer  to  the  application  that  it  is  made 
after  the  return  of  the  writ,  for  the  statute 
1  &  2  Will.  4.  c  58.  8.  6.  expressly  says, 
that  it  may  be  made  before  or  after  th* 
return;  and  taking  that  to  mean  where  tb« 
claim  is  not  made  until  after  the  return, 
that  was  so  here.  The  notice  of  the  Sid 
of  February  does  not  amount  to  a  claim: 
it  is  merely  a  notice  not  to  part  with  the 
bitia  and  notes.  It  was  on  the  17th,  and 
after  the  assignees  were  appointed,  that  th« 
claim  was  first  made,  and  that  was  after  the 
return  of  the  writ.  Until  then  there  was  m 
claim  upon  which  the  sheriff  could  act. 

[Wilde,  C.  J.— The  levy  having  bsea 
made  on  the  16th  of  January,  the  abedS 
ought  not,  by  keeping  the  bills  and  notes  in 
his  hands,  to  have  put  the  plaintiff  in  a 
worse  position.  He  might  have  sold  theni 
before  the  fiat  issued,  in  which  caae  the  ae- 
signees  could  have  had  no  claim :  and  net 
having  done  so,  can  he  come  here  and  aak  bt 
assistance  ?] 

The  sheriff  was  not  bound  to  part  with 
the  bills  and  notes.     By  the  terms  of  tW 
1  &  2  Vict  c.  110.  s.  12,  under  which  h« 
has  power  to  seize  them,  he  is  to  hold  then 
as  a  security  for  the  amount  directed  to  hs 
levied,  and  may  sue  upon  them  when  the 
time  of  payment  arrives,  and  is  to  pay  over 
the  proceeds  to  the  plaintiff  in  disahuyi  tl 
the  money  directed  to  be  levied.     Then  9 
no  duty  imposed  upon  him  to  idl  then ;  mtA 
indeed  it  would  seem  that  he  ha*  no  yumf 
to  do  so.     Then,  assuming  that  he  hu  VOt 
done  wrong  in  this  respect,  the  subsequent 
delay  is  accounted  for  by  the  affidsvita. 
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Wilde,  C.  J.— In  this  caM  the  sheriff 
bsving  received  notice  of  the  fiat  might,  vrhen 
he  was  ruled  on  the  4th  of  February  to  return 
the  writ,  have  come  to  the  Court  to  enlarge 
the  time.  That  was  the  proper  course  to 
have  adopted.  Instead  of  that,  he  waits 
ODtil  the  11th  and  then  he  makes  a  return. 
Afterwards  having  omitted  to  enlarge  the 
time,  as  he  ought  to  have  done  upon  receiv- 
ing notice  of  the  claim  of  the  assignees,  he 
enters  into  a  negotiation  with  them,  and  at 
their  solicitation,  and  without  any  communi- 
cation with  the  plaintiffs,  he  waits  for  two 
months  before  he  takes  any  step.  And  when 
he  does  proceed  at  the  end  of  that  time,  there 
is  a  further  delay  in  consequence  of  commu- 
nication with  them  until  the  29th  of  April. 
I  think  that  a  sheriff  who  delays  his  appli- 
cation at  the  request  of  one  party  is  not  to 
be  entitled  to  the  benefit  of  the  act.  If  we 
were  to  decide  otherwise  it  would  hold  out 
an  inducement  to  officers  to  act  improperly. 
In  this  case,  it  appears  to  me  that  the  sheriff 
has  by  his  own  conduct  deprived  himself  of 
any  title  to  relief. 

The  rest  of  the  Court  concurred. 

Rule  refuted. 


MVMDEN  V.  CHARLES  FBEDERICK 

AUGUSTUS  WILLIAM,  DUKE  OE 

.g.^  BRUNSWICK   AND   LUNEBURO, 

f.      '  sued  at  charles  Frederick 

'^      '  AUGUSTUS    WILLIAM     D'ESTE, 

commonltf   called  the   DUKE 

OP  BRUNSWICK. 

Juritdietton,  Plea  to — Affidavit,  Title  of 
— Meritt. 

The  defendant,  who  appeared  at  Charlet 
Frederick  Auyuttut  William,  Duke  of  Brunt- 
mick  and  Lunehurg,  tued  at  Charlet  Fre- 
derick Augnttut  William  iEtte,  commonly 
tailed  the  Duke  of  Bruntwiek,  pleaded  a 
plea  to  the  jmritdietion  entitled,  Charlet  Pre- 
ieriek  Amguttut  William,  Sovereign  Duke 
•f  Bruntwiek  and  Luneburg,  tued  at,  ^e., 
at  Ike  tuit  of  Charlotte  Munden,  aeeom- 
panied  hg  on  affidavit,  timilarlg  enUtled : — 
Held,  that  the  plea  wat  a  nuU^,  and  that 
the  plaintiff  teat  entitled  to  tign  judgment ; 
and  the  Court  refuted  to  tet  it  atide,  there 
teing  no  affidavit  of  meritt. 

This  was  an  action  of  debt,  on  a  grant 
of  an  aniiiiity  firom  the  defendant  to  the 


plaintiff.  The  defendant,  who  was  de- 
scribed in  the  writ  of  summons  as  Charles 
Frederick  Augustus  'William  d'Este,  com- 
monly called  the  Duke  of  Brunswick,  ap- 
peared in  person  as  Charles  Frederick 
Augustus  William,  Duke  of  Brunswick  and 
Luneburg,  sued  as,  &c.;  and  on  the  26th  of 
April  1847,  he  pleaded  to  the  jurisdiction, 
that,  at  the  time  of  the  making  of  the  deed 
mentioned  in  the  declaration,  he  was  a 
sovereign  Prince,  the  reigning  sovereign 
duke  of  the  duchy  of  Brunswick  and 
Luneburg;  and  that  the  said  deed  was 
made  within  the  said  duehy,  and  that  from 
the  time  of  the  making  thereof  continually, 
until  and  at  the  time  of  the  commencement 
of  the  suit,  the  defendant  had  been,  and 
still  was,  justly  entitled  to  the  rights,  pre- 
rogatives and  privileges  appertaining  to 
him  as  sovereign  duke  of  Brunswick  and 
Luneburg.  This  plea  was  entitled  Charles 
Frederick  Augustus  William,  sovereign 
duke  of  Brunswick  and  Luneburg,  sued  as 
Charles  Frederick  Augustus  William  d'Este, 
commonly  called  the  Duke  of  Brunswick, 
at  the  suit  of  Charlotte  Munden,  and  was 
accompanied  by  an  afiidavit,  entitled  in  the 
same  manner.  On  the  1st  of  May  the 
plaintiff  signed  judgment ;  and,  on  the  4th, 

Luth  obtained  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  the  judgment 
should  not  be  set  aside, 

Bylet,  Serj.  now  shewed  cause.— The 
4  &  6  Anne,  c.  16.  s.  11.  enacts,  that  no 
dilatory  plea  shall  be  supported  in  any 
court  of  record,  unless  verified  by  an  affi- 
davit of  the  party  offering  it ;  and  if  a  pla« 
in  abatement  be  not  supported  by  a  proper 
affidavit  of  verification,  the  plaintiff  may 
sign  judgment  immediately — Riehardt  v. 
Setree  (1).  A  mistake  in  the  parties  to  the 
suit  in  the  title  of  the  affidavit  renders  it 
insufficient;  and  the  tide  of  this  affidavit 
differs  from  the  title  of  the  cause — Shrimp- 
ton  V.  Carter  {2),  Bland  v.  Dax{9). 

Luth,  in  support  of  the  rule. — A  misde- 
scription in  a  plea  of  the  name  of  a  party 
does  not  vitiate  it,  and  the  plaintiff  is  not 
entided  to  sign  judgment.  The  proper 
course  is  to  demur — Anon.  (4). 

[Wilde,  C.J. — In  that  case  it  does  not 
appear  that  the  plea  was  wrongly  entitied. 

(1)  S  Price,  197. 

(2)  SDowl.P.C.  848. 

(3)  IS  Uw  J.  Rep.  (n.s.)  Q.B.  1. 

(4)  D.&R.MI. 
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It  was  a  plea  in  ihe  plea,  with  an  informa- 
lity in  the  body  of  it,  which  does  not  apply 
to  the  present  question.] 
.  The  same  plea  has  been  argued  in  the 
Queen's  Bench ;  and  that  Court  has  taken 
time  to  consider.  The  Court  will  set  aside 
the  judgment  on  payment  of  costs. 

Byles,  Serj. — There  is  no  affidavit  of 
merits. 

Luth, — This  is  not  a  plea  in  abatement 
The  rule  to  require  an  affidavit  of  merits  is 
not  inflexible.  Where  the  Court  sees  there 
are  merits,  as  they  can  here,  they  will  not 
require  an  affidavit. 

[Cresswell,  J. — If  that  is  so,  you  may 
leave  the  word  "  merits"  out  of  the  affidavit, 
and  say  that  the  party  has  a  good  defence 
to  the  action.     The  word  is  superfluous.] 

If  the  Court  sees  that  the  merits  consist 
of  a  strict  rule  of  law  it  will  not  make  the 
party  swear  to  them.  Anything  which  goes 
to  shew  the  right  of  action  destroyed  alto- 
gether must  be  a  plea  to  the  merits. 

Wilde,  C.J. — Upon  the  best  considera- 
tion the  Court  can  give  to  this  matter,  it 
seems  to  them  that  this  rule  most  be  dis- 
charged. The  objection  that  arises  is,  that 
the  defendant  has,  in  his  plea,  used  the 
word  "  sovereign,"  which  seems  to  have 
been  advisedly  done  with  a  view  of  raising 
some  question  or  other.  It  is  a  dilatory 
plea ;  and,  therefore,  one  requiring  to  be  ac- 
companied by  an  affidavit.  A.  B.  commonly 
called  the  Duke  of  Brunswick,  and  A.B. 
commonly  called  the  sovereign  or  reigning 
Duke  of  Brunswick,  may  be  very  difierent 
persons.  The  rule  is,  that  the  title  of  the 
plea  must  follow  the  title  of  the  cause; 
and  this  is  not  a  mere  technical  rule.  Ob- 
jections apparently  of  a  technical  character 
are  often  founded  in  good  reason.  We 
think  this  plea,  both  upon  the  authorities 
and  upon  principle,  is  no  plea  in  the  cause, 
and,  therefore,  that  the  judgment  is  not 
irregular.  We  are  asked  to  set  it  aside,  on 
the  ground  that  there  are  merits  apparent 
upon  the  record,  and  therefore  no  affidavit 
is  required.  If  we  are  to  take  any  judicial 
notice  of  the  matter,  this  is  not  a  plea  cor- 
Toet  in  point  of  &ct.  If  we  are  to  have 
no  judicial  knowledge,  then  any  man  might 
plead  it,  and  there  ought  to  be  an  affidavit. 
The  Court  require  always  that  affidavits 
should  go  further  than   saying   that  the 


party  has  a  good  defence.  The  affidavit 
should  say  that  he  has  a  good  defence  on 
the  merits.  The  judgment  being  regular, 
and  there  being  no  affidavit  of  merits,  I 
think  the  rule  should  be  discharged. 
The  rest  of  the  Court  concurred. 

Rule  discharged,  with  coslt. 


1 0A*f  \ 

p  .     !       ]     /a  re  GEORGE  SHITR. 

Fines  and  Recoverie*  Act — Conveyance. 

A  married  woman,  one  of  the  truiteetfor 
sale  of  freehold  property,  made  application, 
under  the  9\st  section  0/  S  <$■  4  WiU.  4. 
e.  74,  that  the  concurrence  of  her  huband 
to  the  conveyance  might  be  dispensed  mth. 
The  husband  was  a  seaman  in  Ihe  BritiA 
navy,  on  a  foreign  station ;  she  had  not  heard 
from  him  for  two  years,  and  Ute  afidavUi 
stated  that  she  believed  he  would  neter 
return : — Held,  that  the  facts  were  tMsffi" 
dent  to  warrant  the  application. 

J.  Brown  applied,  on  behalf  of  a  married 
woman,  for  an  order  under  section  91.  of 
8  &  4  Will.  4.  c.  74,  to  dispense  with  the 
concurrence  of  the  husband  to  the  sale  and 
conveyance  of  some  freehold  property. 
The  affidaviu  stated  the  title  to  the  pro- 
perty ;  that  the  applicant  was  trustee  with 
A.  B,  for  certain  children,  and  that  it  had 
been  sold  by  her  and  A.  B.  for  193^  It 
appeared  that  applicant's  husband  was  a 
seaman  on  board  one  of  her  Majesty's 
steamers,  and  that  he  left  England  three 
years  ago,  and  that,  two  years  ago,  he  bad 
written  to  her  from  on  board  a  man-of-war 
at  New  Zealand.  Hehadneversentherany 
money,  though  she  was  destitute,  and  dw 
had  written  to  him  four  times  during  the  last 
two  years,  but  had  received  no  answer;  and 
the  affidavit  of  the  wife  concluded,  "^ai 
she  verily  believed  her  husband  did  not 
intend  to  return,  in  order  to  avoid  rasintain- 
ing  her  and  her  children."  He  oontended* 
that  at  least  the  affidavits  shewed  the  has* 
band  was  a  person  whose  residoiee  was 
unknown,  and,  therefore,  within  the  att 

Per  Curiam. — The  grounds  stated  Mt 
insufficient ;  the  man  may  now  be  oa  tts 
way  homek  No  circumstancea  -are  disdoted 
from  which  the  Court  oaa  yaigt  thii  tlw 
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Jinib^d  never  means  to  retarn.  This  seems 
a  ease  of  temporary  absence,  and,  therefore, 
not  within  the  act. 


;..} 


ROBERTS    THE    YOUNOER  V. 
PRICE. 


1847 
April  2 

Friendly  Society — 10  Geo.  4.  c.  56. «.  1 1, 
12. — A ff  ointment  of  Treasurer. 

The  committee,  contistiny  of  eleven  per- 
«ms,  of  a  friendly  society  were,  by  the  rules 
of  the  society,  from  time  to  time  to  elect  a 
treaswer: — Held,  that  a  meeting  of  the 
eommiUee,  at  which  ten  only  of  the  members 
were  present,  the  eleventh  not  having  received 
any  notice  of  the  meetiny,  was  not  properly 
constituted,  and  the  election  of  the  plaintiff 
as  treasurer,  in  the  place  of  the  defendant, 
was  invalid,  though  made  by  a  majority  of 
the  members  of  the  committee,  and  though 
the  absent  member  had  some  time  previously 
expressed  his  intention  not  to  take  any  part 
in  the  affairs  of  the  society,  and  the  defen- 
dant was  present  at  the  meting,  and  had 
himself  demanded  a  poU. 

Debt  and  detinae.  The  plaintiff  sued  as 
treasorer  of  a  friendly  society,  called  "  The 
Overton  Friendly  Society,"  averring  it  to 
be  a  firiendly  society  in  England,  within  the 
meaning  of  the  10  Geo.  4.  c.  56,  and  to 
have  conformed  to  the  provisions  of  the  said 
act,  and  all  subsequent  acts  of  parliament 
lelatiog  to  friendly  societies,  and  to  be  enti- 
tled to  the  privileges  given  to  and  conferred 
upon  firiendly  societies  by  the  said  acts, 
and  the  first  count  of  the  declaration  was 
in  debt  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff  as 
such  treasurer,  and  on  an  account  stated 
between  the  defendant  and  the  plaintiff  as 
snch  troasnrer.  The  second  count  was  in 
detinae  for  deeds,  papers,  and  writings  of 
the  plaintiff  as  snch  treasurer. 

The  defendant  pleaded,  amongst  other 
pleas,  that  the  plaintiff  was  not  the  trea- 
surer of  the  society  in  the  declaration 
mentioned,  in  manner  and  form,  &e. ;  that 
Ae  plaintiff  was  not  authoriaeid  to  bring 
Has  suit,  in  manner  and  form,  &c. ;  that  the 
deeds,  pi^>ers,  and  writings,  in  the  second 
count  mentioned,  were  not  nor  was  any  or 
either  of  them  the  property  of  the  pluntiff 
Kbw  Saaias,  XVI.— C.P. 


as  such  treasurer  as  aforesaid,  in  manner 
and  form,  &c. 

Upon  the  trial,  before  Coltman,  J.,  at 
the  last  Assizes  for  the  county  of  Flint,  it 
appeared  that  the  Overton  Friendly  Society 
was  a  friendly  society  established  under  the 
statute  10  Geo.  4.  c.  56,  and  that  by  the 
rules  of  the  society  its  affairs  were  to  be 
under  the  management  of  two  stewards,  a 
treasurer,  a  secretary,  and  a  committee  of 
eleven  members,  the  committee  to  be  chosen 
by  a  meeting  of  the  society,  convened  for 
that  purpose,  and  that  the  treasurer  was 
from  time  to  time  to  be  elected  by  the  com- 
mittee (1).     At  a  meeting  of  the  society, 

(1)  Section  11,  by  which  it  is  enacted,  "That 
•very  such  society  ihall  snd  may  from  time  to 
time,  at  any  of  their  uinal  meetiaga,  or  by  their 
committee,  if  any  such  ahall  be  appointed  for  that 
aociety,  elect  and  appoint  such  person  into  the 
office  of  steward,  president,  warden,  treasurer,  or 
truftee  of  snch  society,  as  they  shall  think  proper, 
and  also  shall  and  may  from  time  to  time  eleet  and 
appoint  such  clerks  and  other  officers  as  shall  be 
deemed  necessarytocarryintoezecution  the  purposes 
of  such  society,  for  such  space  of  time,  and  for  such 
purposes  as  shall  be  fixed  and  established  by  the 
rules  of  such  society,  and  from  time  to  time  to  eleet 
and  appoint  others  in  the  room  of  those  who  shall 
vacate  or  die ;  and  such  treasurer,  trustee,  and  all 
and  every  other  officer  or  other  person  whaterar 
who  shail  be  sppointed  to  any  office  in  anywise 
touching  or  oonoeming  the  receipt,  management, 
or  ezpoiditure  of  any  sum  of  money  collected  for 
the  purpose  of  any  such  society  before  he,  she,  or 
they  shall  be  admitted  to  take  upon  him,  her,  or 
them  the  execution  of  any  such  office  or  trust  (if 
required  so  to  do  by  the  rules  of  snoh  society  to 
which  such  officer  shall  belong),  ahall  beoome  bonnd 
in  a  bond,  according  to  the  form  prescribed  in  the 
schedule  to  thia  act  annexed,  with  two  anffioient 
suretiea,  for  the  jut  and  foithfol  execatioD  of 
such  office  or  trust,  and  for  rendering  a  just  and 
true  account  aecording  to  the  mles  of  such  aooieM, 
and  in  all  mattera  lawful  to  pay  obedience  to  the 
same,  in  such  penal  sum  of  money  aa  by  the  major 
part  of  such  society,  at  any  such  meeting  as  afore- 
said, shall  be  thosght  •zpedirat,  and  to  the  aatis- 
footion  of  such  society;  and  that  every  saeh  bond 
to  be  given  by  or  on  the  behalf  of  ancb  trsasarer  or 
trustee,  or  of  any  other  person  appointed  to  any 
other  office  or  trust,  shall  be  given  to  the  clerk  of 
the  peso*  of  the  eoonty  where  such  society  shall 
be  establiahed  for  tbe  time  bein^,  witboot  fee  or 
reward ;  and  in  case  of  forfeiture  it  ahall  be  lawfol 
to  sua  upon  such  bond  in  the  name  of  the  clerk  of 
the  pence  for  the  time  being,  for  the  use  of  the 
said  aociety,  folly  indemnifying  and  saving  barm- 
lees  sudi  elerk  of  the  peaee  ftom  all  eosU  aad 
charges  in  respect  of  s«eh  suit;  provided  that  anch 
bond  ahall  have  in  Scotland  the  same  force  and 
efiect  aa  a  bond  in  the  form  in  uae  in  Scotland 
containing  a  clanse  of  registration." 
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held  on  the  29th  of  March  1844,  eleven 
persons  were  appointed  members  of  the 
committee,  of  whom  William  Craven  was 
one;  and  at  another  meeting,  held  on  the 
6th  of  July,  in  the  same  year,  the  defendant 
was  appointed  the  treasurer  of  the  society. 
The  society  having,  in  the  year  1845, 
hecome  dissatisfied  with  the  defendant's 
conduct  as  treasurer,  he  was  ultimately 
required  to  resign  his  office.  And  having 
refused  to  do  so  without  a  meeting  being 
Cidled,  a  meeting  of  the  committee  was  held, 
pursuant  to  notice,  on  the  5th  of  May 
1846.  Craven,  one  of  the  persons  who 
were  appointed  members  of  the  committee 
at  the  meeting  of  the  29th  of  March  1844, 
had,  for  a  considerable  time  previous  to  this 
meeting,  ceased  to  take  any  interest  in  the 
affairs  of  the  society,  and  had,  on  variouf 
occasions,  intimated  to  different  members 
of  it  his  intention  not  to  take  any  part  in 
its  proceedings.  And  he  was  not  present 
at  Uie  meeting,  and  did  not  receive  any 
summons    to  attend  it.     The  ten  other 


Section  12.  "That  every  such  society  ebtll  and 
may  from  time  to  time  elect  and  eppoint  any  number 
of  the  members  of  such  society  to  be  a  committee, 
tbe  number  thereof  to  be  declared  in  the  rules  of 
erery  such  society,  and  shall  and  may  delegfate  to 
■ocb  committee  all  or  any  of  the  powers  given  bv 
this  act  to  t«  executed,  who,  being  so  delegated, 
aball  continue  to  act  as  such  committee,  for  and 
during  such  time  as  they  shall  be  appointed,  for 
such  society,  for  general  purposes,  the  powers  of 
soch  eommittes  being  lirst  declared  in  and  by  the 
rules  of  such  society,  coifirmed  by  the  Justices  of 
the  Peace  at  their  sessions,  and  filed  in  the  manner 
hereinbefore  directed;  and  in  all  cases  where  a 
committee  shall  be  appointed  for  any  particular 
purpose,  the  powers  delegated  to  snen  oommitlee 
shall  be  reduced  into  wntiog,  and  entered  into  a 
book  by  the  secretary  or  clerk  of  sneb  society,  and 
a  majority  of  the  members  of  such  committee 
shall  at  all  times  be  necessary  to  eoneor  in  any  act 
of  anch  committee;  and  such  committee  shall,  in 
all  thinga  delegated  to  them,  act  for  and  in  the 
name  of  such  society ;  and  all  acts  and  orders  of 
such  committee,  onder  tbe  powers  delegated  to 
them,  shall  bare  the  like  force  and  effect  as  tbe  acts 
and  orders  of  such  society  at  any  genera]  meeting 
thereof  could  or  might  have  had  in  pursuance  of 
this  act:  Provided  always,  that  the  transactions  of 
such  committee  shall  be  entered  in  a  book  belonging 
to  such  society,  and  shall  be  from  time  to  time 
and  at  all  times  subject  and  liable  to  the  review, 
allowance  or  disallowance,  and  contronl  of  such 
society,  in  such  manner  and  form  as  auch  society 
shall,  by  their  general  rules,  confirmed  by  the 
Jostioes,  and  filed  as  aforesaid,  have  directed  and 
appointed,  or  shall  in  like  manner  direct  and  ap- 
point." 


members  of  the  committee  being  pratnt, 
the  defendant,  who  was  also  present,  de- 
manded a  poll,  which  resulted  in  the  fol- 
lowing resolutions  being  come  to: — "Or- 
dered, that  Mr.  Thomas  Price,  tieasam, 
has  been  polled  out  of  his  ofiSce  by  a 
majority  of  foiur.  Ordered,  that  Mr.  Timothy 
Roberts,  jun.,  of  Overton,  be  elected  trea- 
surer, and  is  hereby  elected  by  a  majority 
of  seven."  It  was  objected,  for  the  defen- 
dant, that  the  meeting  of  the  5th  of  May 
1846  was  not  a  valid  meeting,  as  Craven 
had  not  received  any  notice  of  it,  and  there- 
fore the  plaintiff  was  not  properly  elected, 
upon  which  the  learned  Judge  directed  a 
nonsuit,  reserving  leave  to  the  plaintiff  to 
move  to  set  it  aside,  and  to  enter  a  verdict 
for  the  amount  of  damages  to  be  afierwaidi 
settled. 

Wehbjf  now  moved  accordingly.— Sup- 
posing that  the  meeting  of  Uie  Sth  tt 
May  would  not,  under  ordinary  circum- 
stances, have  been  a  g;ood  meeting  of  the 
committee.  Craven  not  being  present,  and 
not  having  been  summoned  U>  attend  it^ 
there  was  in  this  case  a  waiver  by  him  of 
notice  of  that  meeting,  and  such  waiver  wai 
assented  to  by  the  other  members  of  Ac 
society,  and  by  the  defendant  himself.  Tkt 
King  v.  Langhom  (2)  is  distinguishable. 
It  may  be  a  question  also,  whether  this  ii 
not  an  appointment  of  a  servant,  and  if  s«, 
an  appointment  by  an  actual  majority  would 
be  sufficient. 

[Wilde,  C.J. — But  then  yoa  mutt  re- 
move first.  That  argument  would  not  apfdy 
to  the  first  resolution.] 

[Cres8W£ll,  J. — Have  they  power  to  tun 
out?  No  express  words  of  displacing  are 
given  by  the  act.  The  expression  is  ambi- 
guous, and  I  should  have  been  disposed  to 
think  "  appoint  from  time  to  time"  mcaas 
appoint  as  vacancies  may  occur.  How 
many  of  the  committee  do  you  say  mi^ 
be  left  out  without  notice?] 

[Wilde,  C.J. — Craven  could  not  di^at- 
sess  himself  of  his  office  otherwise  than  by 
a  valid  resignation.  The  want  of  notice 
was  not  waived  by  the  demand  of  a  poll,  for 
how  could  the  defendant  know  that  notke 
had  not  been  given  ?  The  meeting  roust  be 
a  meeting  properly  representing  the  geneol 

(3)  4Ad.&ELS88. 
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body.  Unless  the  defendant  knew  that 
notice  had  not  been  given,  his  knowing 
Craven  to  be  absent  would  not  matter.] 

The  defendant  agreed  to  be  bound  by 
iriiat  was  done  at  the  meeting.  There  being 
only  ten  members  present,  the  defendant, 
supposing  he  had  a  majority  in  his  favour, 
demanded  a  poll,  and  he  is  displaced  by  a 
msjority  of  the  committee.  If  Craven  had 
been  present,  and  had  voted  for  him,  it 
woald  have  made  no  difference. 

Wilde,  C.J.— He  might  have  altered  it 
1^  his  eloquence.  It  strikes  me  the  point 
is  not  open  to  any  considerable  doubt. 
This  is  a  body  in  the  nature  of  trustees, 
who  are  charged  with  a  public  duty,  and  to 
suppose  that  notice  of  its  meetings  to  all 
the  members  could  be  dispensed  with,  would 
occasion  great  mischief.  And  this,  indeed, 
is  a  stronger  case  than  where  the  parties 
are  mere  trustees.  I  am  not  aware  of  any 
power  which  this  gentleman  bad  to  dispense 
with  the  notice.  There  was  a  regular  mode 
of  ceasing  to  be  a  member  of  the  committee, 
viz.  by  resignation.  It  is  true,  he  had  ex- 
pressed his  intention  not  to  take  part  in  the 
a&irs  of  the  society,  but  turn  cotutat  he 
m^ht  have  altered  his  intention,  and  have 
felt  it  his  duty  to  attend  on  this  occasion. 
He  ought  to  have  had  an  opportunity  of 
doing  so ;  and  without  notice  to  him,  I  think 
the  meeting  was  not  legally  constituted, 
and  in  his  absence  had  no  authority  to 
remove  Hhe  defendant  and  appoint  the 
puuntifi. 

CassswELt,  J.— I  am  of  the  same  opinion. 
The  doctrine  in  The  King  v.  Langhom  is 
applicable  to  this  point. 

WiixiAUS,  J.  concurred. 

Rvle  refused. 


.) 


RICHARDSON  V.  TUBBS. 


1847 
April  30. 

Highway  Rate,  Exemption  from — Local 
Act — Trespatt,  , 

yl  local  act  exempted  a  district  from  all 
rate*  towards  paving  and  lighting  the  rest  of 
the  parish : — Held,  that  a  general  highway 
rate  on  the  whole  parish  was  not  void, 
though  part  of  the  money  thus  raised  might 


be  applied  to  paving  the  rest  of  the  parish. 
If  that  should  be  a  misapplication  it  might 
be  ground  of  appeal,  but  would  not  make  the 
rate  void. 

Trespass  for  seizing  goods. 

Plea — Not  guilty,  by  statute. 

At  the  trial,  at  the  Westminster  Sittings, 
after  Michaelmas  term,  1845,  a  verdict  was 
found  for  the  plaintiff,  with  18s.  6d.  dam- 
ages, subject  to  a  special  case. 

The  case  stated,  in  substance,  that  the 
goods  of  the  plaintiff  had  been  seized  under 
a  distress  warrant,  signed  and  sealed  by  the 
defendant,  as  a  Justice  of  the  Peace,  for 
arrears  of  a  highway  rate  for  the  parish  of 
St.  Mary  Abbotts,  Kensington,  for  which 
the  plaintiff  had  been  rated,  in  respect  of 
his  occupation  of  a  house  forming  part  of 
the  Norland  estate  in  that  parish.  The 
rate  was  in  all  respects  regular,  supposing 
the  plaintiff  to  be  liable  to  be  rated  at  all ; 
and  the  plaintiff  did  not  appeal,  but  refused 
to  pay  the  rate,  alleging  that  by  the  opera- 
tion of  an  act  of  parliament,  6  Vict.  c.  xxxiii. 
(local  and  personal,  public),  entided,  '  An 
act  for  the  improvement  of  the  Norland 
Estate,  in  the  parish  of  St.  Mary  Abbotts, 
Kensington,  in  the  county  of  Mindlesex,' 
he  was  not  liable  to  be  rated  at  all  in  respect 
of  the  Norland  estate. 

The  act  in  question  gives  commissioners 
certain  powers  for  paving  and  lighting  the 
Norland  estate,  and  levying  rates  for  that 
purpose.  The  83rd  section  is  in  the  fol- 
lowing words : — "  And  be  it  enacted,  that 
every  inhabitant  or  owner  who  shall  be 
assessed  for  the  rates  made  under  this  act, 
for  any  lands  or  tenements  within  the  limits 
of  this  act,  shall  be  released  and  free  from 
all  rates  and  assessments  towards  the  paving 
and  lighting  any  other  street,  road,  or  place 
within  the  parish  of  St.  Mary  Abbotts, 
Kensington,  in  respect  of  such  lands  or 
tenements." 

And  in  the  case  it  was  stated,  as  a  fact, 
that  the  plaintiff  was  assessed  for  rates  made 
under  the  local  act. 

Channell,  Serj,,  for  the  plmntiff. — The 
highway  rate,  made  under  the  General 
Highway  Act,  is  not  on  the  face  of  it  a  rate 
towards  paving  and  lighting,  but  it  is  appli- 
cable to  paving. 

[Cbesswell,  J. — Does  the  General  High- 
way Act  (5  &  6  Will.  4.  c.  50),  under  any 
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circumstances,  ghre  suUunitj  to  niae  a  rate 
for  lighting?] 

No ;  but  it  doea  authorize  paving  under 
sections  19.  and  5;  and  it  is  not  necessary, 
to  bring  the  rate  within  the  words  of  the  local 
act,  that  the  rote  from  which  the  inhabitant 
is  released  should  be  a  rate  towards  both 
paving  and  lighting.  The  section  in  ques- 
tion is  inoperative,  unless  it  makes  this 
distress  void,  so  that  trespass  will  lie,  for 
though  in  general  you  cannot  in  trespass 
object  to  a  rate  good  on  the  face  of  it,  on 
the  ground  that  the  money  was  mis^pUed, 
yet  here  it  is  the  only  remedy,  for  Uiere  is 
no  appeal.  The  application  of  the  money 
to  paving  will  be  perfectly  good  as  against 
all  inhabitants  of  the  parish,  save  those  of 
the  Norland  estate,  so  that  they  cannot 
appeal  against  the  accounts  on  that  ground. 

Paahley,  for  the  defendant. — It  is  impos- 
sible to  hold  that  the  contingency  of  soma 
portion  of  the  rate  being 'applied  to  paving 
makes  it  a  rate  towards  paving  and  lighting. 
(He  was  then  proceeding  to  argue  some 
objections  to  the  manner  in  which  the  case 
was  stated,  when  he  was  stopped  by  the 
Court) 

[WiLDK,  C.J. — How  can  the  defendant, 
who,  as  a  Justice,  acted  before  the  money 
was  raised,  be  made  a  trespasser  in  conse- 
quence of  the  subsequent  application  of  the 
money  by  persons  over  whom  he  had  no 
controul  ?] 

Channell,  Serj.  referred  to  The  Governort 
of  Briitol  Poor  v.  Wait  ( 1 ).  As  there  could 
be  no  appeal  against  the  application  of  the 
rate  to  paving,  Obe  rote  must  be  v  oid .  There 
should  be  one  rote  on  the  whole  parish  for 
all  purposes  of  the  highway  rate,  except 
paving,  and  another  on  the  parish,  exclu- 
sive of  the  district  for  paving  only. 

[Cresswexx,  J. — If  paving  is  not  a  legi> 
timate  purpose  to  which  the  persons  distri- 
buting the  money,  when  raised,  should 
apply  it,  there  was  nothing  on  the  face  of 
the  rate  to  shew  the  defendant  that  they 
were  bound  to  apply  it  so,  or  would  apply 
it  so.  And  it  is  not  clear  that  a  rate  could 
be  made  for  paving  alone.] 

WiLDK,  C.J.— The  General  Highway  Act 
imposes  a  general  liability  on  the  parish, 
not  for  their  own  benefit  only,  but  for  that 

(I)  1  Ad.  &  £1.267. 


of  all  the  kingdom.  Hie  {diiatiff  muit 
make  out  that  he  is  exempted  firom  tfaii 
general  liability.  He  contends,  that  htfiag 
been  assessed  under  the  local  act,  he  ii,  by 
section  83,  released  from  all  rates  "  towards 
paving  and  lighting"  the  parish,  sad  thst 
tiiis  exempts  him  from  the  general  highway 
rate,  because  some  of  the  money  msy  be 
applied  to  paving.  By  the  Highway  Act 
a  rate  is  to  be  mt^e  on  the  estimate  of  the 
surveyor,  and  be  allowed  by  two  Justioet. 
A  sum  is  to  be  raised,  but  the  application 
of  it  is  left  to  another  authority.  Whatii 
the  objection  here  to  the  rate  ?  A  sapposed 
possibility  that  the  money  may  be  sallied 
to  paving,  which  it  is  contended  woald  not 
be  legal.  That  does  not  bring  the  highwqr 
rate  widiin  the  words  of  section  8S,especidly 
as  to  give  e£Geet  to  the  objection  would  ta 
to  throw  a  burden  on  the  rest  of  the  paiiib. 

CoLTM AN,  J. — This  was  a  good  rate,  and 
is  not  vitiated  by  any  misapplication  of  te 
money  afterwards.  If  there  is  a  nussppB* 
cation,  the  party  aggrieved  may  appeal. 

Crbsswell,  J.— The  plaintiff  is  ckady 
liable  to  the  rate,  unless  the  local  set 
exempts  him,  and  the  onus  of  making  ont 
an  exemption  lies  on  him.  But  this  rate 
is  not  a  rate  towards  "  pavmg  and  lighting,'' 
nor  towards  "  paving  or  lightiBg,"  bat  aa 
ordinary  highway  rate.  It  is  said,  that  it 
may  be  applied  to  paving:  but  the  Josties 
has  nothing  to  do  with  the  application  of  the 
money ;  and  even  if  there  ahould  be  a  mis> 
application  afterwards,  which  h»  caimot 
foresee,  it  cannot  make  him  a  trespasser. 

WiixiAHB,  J.  concuired. 


1847.       \  GEIX  AND  AKOTHEH  *■ 

April  23.  J  lOBD  CUBZON. 

Contract — Abatement — Joinder. 

A  plea  in  abatement  of  the  non-joinder  ef 
some  of  the  eo-eontraetors  it  not  good.  The 
plea  must  be  of  the  non-joinder  of  all;  end, 
consequentlif,  if  the  defendant  is  not  able  tt 
comply  with  the  provisions  o/  3  <5'  4  WiU.  4. 
c.  42.  s,  8,  either  because  one  of  those  mho 
eontraoted  along  unth  him  is  not  reniai 
vithin  the  jurisdiction,  or  beeamse  ke  is 
unable  to  verify  his  residence,  the  d^endaal 
is  derived  of  his  plea  m  «j>alemeni  «&»• 
gether. 
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Debt  OB  simple  contract  Pies  in  abatC" 
Bient,  that  the  eontntcta  were  made  with 
tereial  persons  (setting  out  the  names) 
who  are  stiU  living,  and  resident  within 
Ibe  jurisdiction,  and  with  certain  other  per- 
sons (setting  ont  the  names)  who  are  still 
living,  and  beyond  the  jurisdiction,  and 
not  with  the  plainti£f  alone.  Verification 
sad  prayor  (^judgment.     Demurrer. 

Uwtiank,  in  support  of  the  demurrer.—^ 
BeCoie  the  statute  3  &  4  Will.  4.  c.  42, 
there  might  be  a  plea  in  abatement  of  the 
Bon-jdnder  of  co-contractors,  whether  they 
were  rendmt  within  the  jnrisdiction  of  the 
Court  or  not ;  but  the  defiendant  could  not 
plead  the  non-joinder  of  a  portion  of  the 
co-eontractors  only.     The  plea  must  have 
been  of  the  non-joinder  of  the  whole  of 
tliera,  (»r  else  it  did  not  give  a  better  writ ; 
ibr  die  better  writ,  which  must  be  g^iven  by 
a  plea  in  abatement,  is  a  writ  which,  if  the 
fiicts  in  the  plea  be  true,  would  not  be  sub- 
ject to  a  fresh  objection  of  the  same  nature 
— Oodion  V.  Oood{l).      Now  the  statute 
8  &  4  Will.  4.  c  42.  s.  8,  by  a  disabling 
enactment,   prevents  the    d^endant  from 
pleading  the  non-joinder  of  any  co-con- 
tractor who  is  not  resident  within  the  juris- 
diction of  the  Court ;  but  it  never  was  in- 
tended to  be  an  enabling  enactment  to  allow 
the  defendant  to  plead  the  non-joinder  of 
some  of  the  co-contractors,  which  he  could 
not  have  done  at  common  law.     If  that 
can  be  done,  the  plaintiff  may,  when  he 
saes  out  the  writ  now  offered  to  him,  be 
met  with  a  fresh  plea  in  abatement,  for 
precisely  the  same  defect,  as  it  may  well 
be  that  one  of  the  absentees  may  in  the 
mean  time  return ;  and,  if  he  does,  there . 
may  be  a  plea  in  abatement  to  the  new 
writ,  because  he  is  not  joined.     The  lan- 
guage of  Pollock,  C.B.,  in  Henry  v.  Gold- 
»ey  (3),  with  reference  to  this  statute  is  in 
point :  he  says,  "  We  cannot  alter  the  rules 
of  pleading,  merely  because  the  effect  of  the 
statute  is,  in  many  cases,  to  take  away  the 
application   of  a  plea   in   abatement.     In 
truth  the  act  was  passed  without  reference 
to  the  rules  of  pleading ;  and  when  one  con- 
tracting party  is  out  of  the  realm  its  effect 
may  be  to  make  contracts  joint  and  several 
which  St  first  were  joint  only." 

(1)  «Taaiit.587. 

(2)  15  Uw  J.  Rep.  (M.».)  Excb.  300. 


Keane,  in  supportof  the  plea.— In  Ntuton 
V.  Stewartip),  a  similar  plea  was  pleaded, 
but  the  validity  of  it  was  not  then  discussed ; 
and,  in  Oila  v.  7'oof&(4),  the  question  as 
to  the  validity  of  the  plea  was  alluded  to, 
but  not  determined.  This  Court  will  not 
be  bound  by  the  obiter  dictum  in  Henry  v. 
Ooldney.  The  defendant  never  made  a 
contract  to  be  sued  alone ;  and  the  absence 
of  the  non-resident  contractors  excuses  him 
from  joining  them  in  the  plea.  It  is  like  the 
old  practice  when  one  of  the  contractors  was 
outlawed,  as  in  Fort  v.  Oliver  (^5). 

[Wilde,  C.J. — The  co-contractor,  who 
was  outlawed,  was  joined  m  the  writ.  Here 
you  seek  to  excuse  the  omission  of  his  name 
in  the  better  writ  which  you  tender  in  your 
plea,  because  he  is  abroad :  how  does  the 
statute  enable  you  to  do  that  7] 

^ean«.— The  S  &  4  Will.  4.  e.  42.  s.  10. 
seems  to  contemplate  such  a  proceeding,  as 
it  provides  for  what  is  to  be  done  on  "  any 
subsequent  plea  in  abatement." 

[WiLDB,  C.J. — That  may  well  apply  to 
the  case  of  one  of  the  newly-joined  defen- 
dants pleading  in  abatement  the  non-joinder 
of  parties  not  named  in  the  first  plea  in 
abatement ;  he  is  not  estopped  from  averring 
that  there  were  more  co-contractors  than 
the  first  pleader  said  there  were.] 

WiUea,  amieut  CvruB,  said,  that  in  a 
similar  plea,  this  term,  the  Exchequer  had 

fiven  judgment  for  the  plaintiff,  Peacock 
eclining  to  argue  for  the  defendant. 
Unthank  was  not  called  upon  to  reply. 

Wilde,  C.J.— The  object  of  the  sUtuto 
was  to  relieve  plaintiffii,  and  not  to  relax 
the  strictness  of  the  rules  of  pleading  in 
favour  of  defendants  pleading  in  abate< 
ment.  Before  the  statute  was  passed  it  was 
necessary  to  give,  in  a  plea  in  abatement, 
a  vrrit  against  all  the  co-contractors.  Now 
by  the  statute  it  is  no  longer  possible  to 
plead  the  non-joinder  of  a  non-resident  co.< 
contractor;  but  the  plea,  which  does  not 
mention  him,  is  not,  on  that  account,  made 
good.  I  cannot  entertain  a  doubt  that  the 
plea  must  offer  a  writ  against  all  the  co- 
contractors,  or  else  it  is  not  good. 

CoLTUAN,  J. — Before  the  statute  there 
might  be  a  plea  in  abatement,  though  some 

(3)  15  Uw  J.  Rep.  (N.8.)  Q.D,  381. 

(4)  Ante,  p.  3. 

(5)  1  Mau.  &  Selw.  243. 
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of  the  co-contractors  were  abroad.  Then 
the  plaintiff  issued  his  writ  against  all,  out- 
lawing some ;  and  if,  after  judgment  had 
been  obtained  against  those  defendants  who 
appeared,  one  of  the  persons  outlawed  came 
in  and  reversed  his  outlawry,  on  the  ground 
that  he  was  abroad  at  the  time,  there  was  a 
great  diflSculty :  nobody  knew  what  was 
the  effect  of  it,  and  that  was  the  evil  the 
statute  was  passed  to  prevent. 

Cressweix,  3.  concurred. 

WiLUAMS,  J. — If  this  plea  were  good,  it 
would  also  be  good  to  plead  that  there  was 
one  of  the  co-contractors  resident  in  the 
country,  but  to  excuse  putting  him  in  the 
new  writ,  by  averring  that  the  defendant 
could  not  discover  his  residence,  which 
must  be  given  in  the  affidavit ;  but  that  is 
clearly  not  so.  The  statute  in  effect  pre- 
vents a  plea  of  non-joinder,  unless  all  the 
co-contractors  be  resident,  and  unless  the 
defendant  can  give  the  places  of  residence 
of  all,  with  convenient  certainty  in  an  affi- 
davit verifying  the  plea. 

Judgment  for  the  plaintiff. 


f  ELECTRIC  TELEGRAPH  COMPANY 
1847.       J  V.  NOTT  AND  OTHERS. 

May  6.     j  same  v.  gamble  and  others. 

\  SAME  V.  D.OAUBLE  AND  OTHERS. 

Patent,  Infringement  of— Particulars  of 
Demand. 

In  an  action  for  the  infringement  of  a 
patent  claimed  to  be  for  nine  several  im- 
provements, the  Court  refused  to  make  an 
order  upon  the  plaintiff  for  particulars  of 
the  infringement. 

In  this  case  an  injunction  had  been 
moved  for  in  the  Court  of  Chancery,  by 
the  plaintiffs  against  the  defendants,  for  an 
alleged  infringement  of  three  several  letters 
patent,  which  had  been  purchased  by  the 
plaintiffs  from  the  original  grantees ;  and  the 
Vice  Chancellor,  after  hearing  affidavits  on 
both  sides  at  great  length,  and  having  had 
models  before  him,  refused  the  application, 
but  gave  the  plaintiffs  liberty  to  bring  such 
action  at  law  as  they  might  be  advised. 
The  plaintiffs,  accordingly,  brought  three 
separate  actions  for  alleged  infringements  of 
the  three  several  patents.    The  declarations 


were  in  the  usual  form,  giving  noparticnhn 
of  the  infringement  The  defendants  having 
applied  to  £e  plaintiffs  for  pardenlars,  the 
plaintiffs  returned  for  answer  "  sach  in- 
fringements are  contained  in  the  electric 
telegpraph  which  the  defendants  have  elected 
at  and  between  Northampton  and  Blis- 
worth."  The  specifications  in  each  of  the 
patents  were  very  long  j  and  the  first  pa- 
tent (granted  in  1847)  declared  in  the  par- 
ticulars of  the  invention  that  it  consisted 
in  nine  severed  improvements,  set  out  at 
length  in  the  specification,  and  which  are 
in  substance,  first,  in  the  improvement  in 
communicating  angular  motions  to  magnetie 
needles  by  means  of  electric  currents,  in 
disposing  the  needles  in  vertical  planes,  in 
making  the  needles  heavier  at  one  end,  and 
in  providing  stops  to  the  needles ;  secondly, 
in  combining  several  needles  on  one  dial; 
thirdly,  in  arranging  the  wires  into  a  set 
capable  of  being  acted  upon  by  finger  keys; 
fourthly,  in  arranging  the  finger  keys; 
fifthly,  in  having  duplicate  dials  at  interme- 
diate places ;  sixthly,  in  communicating 
angular  motions  by  die  attraction  of  tem- 
porary magnetism ;  seventhly,  in  soandiog 
alarums  in  distant  places,  by  the  attrac- 
tion of  temporary  magnetism  ;  eighthly,  in 
sounding  ajarums  by  an  additional  voltaic 
battery;  ninthly,  in  sounding  alarums  by 
the  evolution  o£  gas.  The  defendants' 
attorney  made  an  affidavit  that  he  believed 
the  particulars  were  necessary  to  the  proper 
defence  of  the  action,  but  the  defendants 
themselves  made  no  affidavit. 

Webster  (on  the  27th  of  April)  obtained 
a  rule  calling  upon  the  plaintiffs  to  shew 
cause  why  they  should  not  deliver  particn- 
lars  of  tiie  alleged  infringements  in  the 
three  cases,  citing  Perry  v.  Mitchell  {I), 

Montague  Smith  and  Grove  now  shewed 
cause. — If  the  Court  were  to  make  this  rule 
absolute,  it  would  place  the  plaintifis  in  a 
great  difficulty.  The  various  improvements 
all  form  part  of  one  machine ;  the  defen- 
dants have  borrowed  parts  of  the  seven! 
improvements :  in  any  particulars,  there- 
fore, that  might  be  ordered,  the  plaintib 
would  either  have  to  recapitulate  their  spe- 
cification, or  if  they  varied  at  all  from  ft, 
would  run  the  risk  of  the  defendants  eon- 
tending  that  the  demand  in  the  particulon 
was  not  part  of  the  patent.  Perry  v.  MH- 
(1)  lWebst.Pat.CB.269. 
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ehttt  is  quite  disdngnishable :  a  patent  had 
there  been  taken  for  the  manufacture  of 
aeveral  distinct  kinds  of  pens  specified  by 
different  numbers ;  and  the  plaintifi^,  in  giv- 
ing the  particulars,  had  merely  to  state 
which  numbers  he  charged  the  defendanU 
with  imitating.  In  this  case,  the  defendants 
have  had  the  fullest  information  from  the 
affidavits  and  argument  before  the  Court  of 
Chancery,  and  do  not,  therefore,  require  par- 
ticulars, and  they  have  made  no  affidavit 
themselves  that  they  are  not  aware  of  the 
particulars. 

Webster,  in  support  of  the  rule. 
[WiLDB,   C.J.  referred    to    Bulnois  v. 
M-Kenzieli).} 

That  was  the  case  of  notice  of  objection 
delivered  by  a  defendant  under  5  &  6  Will.  4. 
c  83.  In  Perry  v.  Mitchell  the  Court 
established  this  principle,  that  where  several 
matters  are  mentioned  in  a  specification  the 
Court  will  compel  a  plaintiff  to  say  which 
of  them  he  complains  of  as  having  been 
ininnged. 

[Cresswell,  J. — Perry  v.  Mitchell  ap- 
pears to  me  to  have  nothing  to  do  with  this 
case.  The  various  pens  were  in  that  case 
distinct.] 

Here  the  plaintiffs  make  nine  distinct 
claims ;  and  if  any  one  of  the  nine  should 
fail  the  patent  would  be  bad.  If  so,  each 
of  them  is  a  separate  invention,  and  the 
plaintifis  ought  to  state  which  of  them  the 
defendants  have  infringed. 

[Wiu>E,C.  J. — The  defendants  themselves 
m^e  no  affidavit  that  they  do  not  know 
the  particulars  complained  of;  such  an  a£S- 
davit  would  be  much  more  satisfactory  as 
to  what  their  knowledge  is,  than  that  of  the 
attorney  who  is  probably  not  a  scientific 
man.] 

WjLDE,  C.J. — I  thmk  this  rule  ought  not 
to  be  made  absolute ;  not  that  I  doubt  the 
authority  of  this  Court  legally  to  make  the 
rule,  if  the  occasion  called  for  it,  but  be* 
cause  I  think  the  circumstances  of  this  case 
do  not  call  for  it.  I  referred  during  the 
coarse  of  the  argument  to  Bulnoii  v.  M'Ken- 
zie,  where  the  Court  considered  Jt  right  to 
dedde  as  to  its  jurisdiction  to  make  orders 
during  the  course  of  the  cause,  accordingly 
as  the  justice  of  the  case  required,  to  pre- 

(3)  4  Bine.  N.C.  127;  ■.e.7UwJ.Rep.((i.s.} 

cj-.sa. 


vent  surprise  and  misadventure.  Perry  v. 
Mitchell  was  but  the  application  of  the 
general  principle.  That  was  an  action  for 
an  infringement  of  a  patent  in  the  case 
where  a  patent  had  been  obtained  for  several 
distinct  kmds  of  pens.  Each  pen  might 
have  been  constructed  of  several  distinct 
parts,  some  old,  some  new ;  but  as  the 
action  was  brought  for  the  infringement  of 
one  particular  kind  of  pen,  the  defendant 
asked  in  respect  of  which  pen  he  was 
charged.  Accordingly  the  plaintiff,  in  his 
particulars,  stated  the  number  of  the  pen. 
It  required  no  complication  to  nuike  the 
statement,  nor  was  it  likely  that  any  diffi- 
culty would  arise  at  the  trial  in  conse- 
quence. In  Bulnois  v.  M'Kenzie  an  order 
was  made  at  chambers  upon  the  defendant 
to  deliver  better  particulars  of  his  objections. 
The  principle  is  the  same  as  in  the  present 
case;  the  Court  thought  the  Judge  had 
gone  too  far,  and  confirmed  the  order  as  to 
part,  but  discharged  it  as  to  the  remainder. 
This  is  -an  application  for  the  plaintiffs  to 
deliver  certain  particulars ;  and  if  we  thought 
that  the  plaintiffs  could  give  them  without 
embarrassment,  and  that  it  was  necessary 
for  the  defendants  to  have  them  to  prevent 
surprise,  no  doubt  the  Court  has  jurisdic- 
tion. The  rule  cannot,  however,  be  made 
absolute  on  either  of  these  grounds.  The 
plaintiffs  ha  ve  brought  three  actions  in  respect 
of  a  machine,  which  is  of  a  complicated  na- 
ture, not  likely  to  be  brought  to  perfection 
all  at  once,  and  for  which  three  patents  have 
been  taken  out :  they  complain  of  an  in- 
fringement of  each  of  these  patents.  One 
cannot  but  perceive,  from  the  nature  of  the 
questions  which  may  arise,  that  it  is  desir- 
able to  present  the  questions  before  a  jury  in 
the  simplest  form  possible,  and  that  theplain- 
tiffs  are  well  advised  in  bringing  three  sepa- 
rate actions,  confiningeach  action  toadistinct 
patent.  When  the  Court  is  called  upon  to 
arrest  the  plaintiffs'  proceedings,  it  should 
be  satisfied  that  such  a  course  is  necessary, 
in  order  to  prevent  surprise,  and  to  do  jus- 
tice, and  the  Court  cannot  see  its  way  to 
such  a  conclusion.  One  cannot  but  see 
the  difficulty  of  drawing  such  a  document  as 
the  defendants  require.  In  this  case,  too, 
the  parties  have  been  before  the  Court  of 
Chancery,  not  simply  upon  a  bill,  but  upon 
affidavits  which  must,  to  a  sufficient  extent, 
have  set  forth  in  what  particulars  the  in- 
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fringement  was  supposed  to  have  existed  : 
in  order  to  prevent  the  injunction  the  de- 
fendants must  have  given  some  answer,  or 
the  injunction  would  have  been  granted. 
There  was,  therefore,  much  more  informa- 
tion here  than  in  Perry  v.  Mitchell.  If  it 
should  happen,  too,  that  the  defendants 
should  be  taken  by  surprise  at  the  trial,  it 
will  be  practicable  hereafter  for  them  to  shew 
the  Court  what  has  happened  on  a  motion 
for  a  new  trial ;  but  if  we  should  grant  the 
demand  for  particulars,  we  should  throw 
other  difBculties  on  the  plaintiffs,  besides 
those  they  already  have,  from  the  comparison 
which  would  be  made  by  the  defendants 
between  the  particulars  and  the  specifi- 
cation. It  is  said  that  the  plaintiffs  set  out 
nine  distinct  claims  in  their  patent,  but  the 
patent  may  be,  not  for  each  distinct  thing, 
but  for  each  combined  with  the  rest.  I 
give  no  opinion  upon  this.  I  do  not  say 
that  the  patent  gives  a  right  to  each  par- 
ticular, it  may  be  for  the  combination  of  all. 
If,  therefore,  the  plaintiffs  were  to  say  that 
they  claimed  for  the  infringement  of  No.5  or 
6,  it  might  be  said  that  that  was  no  in- 
fringement at  all.  On  the  one  side,  there- 
fore, we  could  not  make  the  rule  absolute 
without  embarrassing  the  plaintiffs ;  and  on 
the  other  I  do  not  see  the  probability  of 
surprise  upon  the  defendants.  Though  I 
do  not,  therefore,  doubt  the  power  of  the 
Court  to  make  the  order,  yet  I  think  the 
power  cannot,  in  this  instance,  be  fairly 
called  into  exercise. 

CoLTHAN,  J.,  Crksswell,  J.,  and  Wil- 
liams, J.,  concurred. 

Rule  discharged,  the  eostt  to  be 
costs  in  the  cause. 


BELCHER   AMD  OTHERS,  ASSIG- 
1847  NEES,    &C.,    PLAINTIFFS,    V. 

w      1  JOHN  GOODERED,  sued  by  the 

^    '  name  of  henry  ooodebed, 

DEFENDANT. 

Affidavits,  Title  of— Judge's  Order  of  no 
effect  unless  served. 

Where  a  defendant,  whose  name  was  J.  O, 
had  been  described  in  the  writ  of  summons  as 
H.  Q.anda  person  named  H.  O.  had  appeared 
to  the  writ : — Held,  on  motion  by  the  plain- 
tiff B.  to  set  aside  the  appearance,  that  the 


affidavits  were  rightly  entitled.     B.v.J.G., 
sued  by  the  name  of  H.  G. 

A  Judge  having  made  an  order  (oppottd 
by  the  defendant)  to  set  aside  an  appearawt, 
the  plaintiff  took  the  order  to  the  clerk  of 
appearances,  who  thereupon  struck  atJ  Iht 
appearance,  but  the  plaintiff  omitted  to  terte 
the  order  on  the  defendant : — Held,  that  the 
plaintiff  could  derive  no  benefit  from  tht 
order. 

This  was  a  rule  calling  upon  an  attorney 
to  shew  cause  why  the  judgment  of  not 
pros,,  for  want  of  a  declaration  signed  by 
him  against  the  plaintifis,  should  not  be  set 
aside  for  irregularity,  no  appearance  having 
been  entered  in  this  cause  to  warrant  the 
filing  of  a  declaration,  with  costs  to  be  paid 
by  the  attorney. 

The  affidavits  upon  which  the  mle  wai 
moved  stated,  among  other  things,  that  a 
summons  was  taken  out,  and  an  order  made 
by  Coltman,  J.,  that  the  appearance  entered 
in  the  name  of  the  said  Henry  Goodeied 
should  be  set  aside;  that  the  order  was 
drawn  up  in  the  presence  of  the  attorney 
of  the  said  Henry  Ooodered,  and  in  accord- 
ance with  the  order  made  by  the  learned 
Judge;  that  the  plaintiff^s  attorney  there- 
upon proceeded  with  the  said  order  to  the 
clerk  of  the  appearances  of  this  court,  who, 
upon  the  authority  of  the  order,  struck  out 
the  appearance,  '^hich  had  been  entered  in 
the  name  of  the  said  Henry  Ooodered.  The 
affidavit  of  the  attorney  for  the  said  Heniy 
Ooodered,  in  oppodtion  to  the  rule,  stated 
that  no  copy  of  the  order  of  the  learned 
Judge  had  ever  been  served  by  the  plaintiff's 
attorney  upon  this  deponent,  or  any  peisoB 
on  his  behalf,  or  left  at  his  office. 

In  the  writ  of  summons  the  defendant 
was  described  as  Henry  Ooodered,  and  the 
appearance  was  entered  in  the  same  nan>e(l). 

A  relative  of  the  defendant,  of  thit 
name,  having  appeared  to  the  writ, — 

Watson  and  Archbold,  on  shewing  cause, 
took  a  preliminary  objection  to  the  entitling 
of  the  affidavite,  citing  Borthwick  v.  Raveu- 
eroft  (2),  Shrimpton  v.  Carter  (3),  Sim  v. 

(1)  Other  facta,  opon  wUeh  tka  ittiaacm  of  the 
Coort  ultimstelj  tamed,  but  sot  inrolTiog  any  |Miat 
of  law,  were  brooKht  before  the  Court. 

(2)  SMee.&WeU.31;  a.c.  SLair  J.Re}i.(ii.l.) 
Exch.  160. 

(3)  SDowl.F.C.648. 
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Pnster  (4);  and  distinguishing  the  case 
from  Jonet  v.  Eldridge  (5),  on  Uie  ground 
that  in  this  case  there  had  been  an  appear- 
ance. 

[Crmswell,  J. — You  assume  that  there 
has  beeii  an  appearance,  when  the  founda- 
tion for  this  motion  is  that  there  has  been  no 
appearance.] 

[WaDE,  C.J.— In  /ones  v.  Eldridge  the 
Tariotts  cases  on  the  point  were  cited,  and 
that  case  appears  to  have  been  a  good  deal 
considered.  In  the  absence  of  any  iresh 
aothority,  the  Court  are  not  inclined  to 
OTetmle  that  case.] 

The  order  for  setting  aside  the  appear- 
ance was  not  binding  upon  the  plaintiff, 
becanse  it  was  not  served  upon  him.  This 
b  the  rule  with  respect  to  all  orders— 
Ktmey  v.  Hutchinson  (6),  Maple  v.  Word- 
jote(7),  Wilton  v.  Hunt  (8),  Normanby  v. 
/we*  (9). 

ChanneU,  Serj.  was  heard  in  support  of 
die  rule. 

Wilde,  C.J. — I  perfectly  agree  with  the 
argument,  that  the  plaintiff  cannot  have  any 
benefit  from  the  order  of  the  learned  Judge 
setting  aside  the  appearance,  because  that 
order  was  not  served  on  the  opposite  party  ; 
that  is  the  general  rule,  and  this  case  forms 
no  exception.  In  making  this  rule  absolute, 
I  do  not,  therefore,  act  on  that  part  of  the 


} 


BOWYER  «.  COOK. 


CotTHAN,  J. — No  benefit  could  be  de- 
rived from  the  order  made  in  this  case,  be- 
cause it  was  not  served  upon  the  opposite 
party. 

Cresswkix,  J.  and  Wiluams,  J.  con- 
rarred. 

Upon  the  other  &ct8  of  the  case, 

Ride  absolute, 

(4)  15  Mm.  &  Web.  151 ;  a.  e.  15  Law  J.  Rep. 
(■.a.)  Excb.  199. 

(5)  4  Mui.&  Gr.  266 ;  s.  e.  1 1  Law  J.  Rep.  (m.s.) 
0.198. 

(<)  6  Mee.  &  WeU.  134;  s.  e.  9  Uw  J.  Rep. 
(»A)  Ead).  60. 

(7)  I0JarUt,889. 

(8)  1  Chit  Rep.  647. 

(9)  8  Dowl.  &  L.  148. 


Mew  Seaiet,  XVI.— C.P. 


1847. 
April  22 

Trespass— Costs— S  ^  4  Viet.  e.  24.  s.  8. 
— Suggestion  on  the  Roll  of  Notice  not  to 
trespass. 

Where  an  action  of  trespass  had  been 
brought,  for  placing  stakes  on  the  plain- 
tiff's  land,  in  tehich  40«.  had  been  paid 
into  court  and  accepted  by  the  plaintiff,  and 
afterwards  the  defendant  was  served  with  a 
notice  in  writing,  that,  unless  he  removed  the 
stakes,  a  further  action  would  be  brought,—- 
Held,  that  the  continuance  of  the  stakes  on 
the  plaintiff's  land  was  a  trespass  after  no- 
tice, within  the  S  ^4  Vict,  c,  24.  s,  3,  and 
that,  in  an  action  brought  for  such  continU' 
ance,  the  plaintiff  was  entitled  to  full  costs, 
and  the  proper  mode  of  obtaining  them  was 
by  entering  a  suggestion  on  the  roll,  and  not 
by  a  certificate  of  the  Judge,   ■ 

Trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  keeping  there  stakes 
and  earth,  and  causing  a  certain  stream  of 
water  to  flow  thereon.  Pleas,  not  guilty ; 
that  the  close  was  not  the  close  of  the  plain- 
tiff; and  leave  and  licence. 

At  the  trial,  before  Parke,  B.  at  the 
last  Summer  Assizes  for  the  county  of 
Hertford,  the  jury  found  a  verdict  for 
the  plaintiff,  with  20s.  damages,  and  the 
learned  Judge  refused  to  certify,  under  the 
2nd  section  of  the  3  &  4  Vict.  c.  24,  that 
the  action  was  really  brought  to  try  a  right, 
or  that  the  trespass  was  wilful  and  mali- 
cious. 

A  rule  was  afterwards  obtained,  which 
called  on  the  defendant  to  shew  cause  why 
a  suggestion  should  not  be  entered  on 
the  roll,  that  the  action  was  brought  for  a 
trespass  upon  land,  in  respect  of  which 
notice  not  to  trespass  had  bieen  previously 
served  on  behalf  of  the  plaintiff  upon  the 
defendant,  in  pursuance  of  the  3  &  4  Vict, 
c.  24.  s.  3. 

It  appeared  by  the  affidavits  on  which 
this  rule  was  granted,  that  the  trespasses 
for  which  the  action  was  brought  consisted 
in  continuing  on  the  plaintiff's  land  certain 
stumps  and  stakes  which  the  defendant  had 
previously  caused  to  be  placed  there,  and 
by  which  a  stream  of  water  was  diverted 
SA 
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and  caused  to  flow  upon  the  land,  and  that 
a  previous  action  had  been  brought  by  the 
plaintiff  against  the  defendant,  for  placing 
the  stumps  and  stakes  on  the  plaintiff's 
land.  In  that  action,  the  defendant  had, 
in  June  1845,  paid  404.  into  court,  which 
the  plaintiff  had  accepted,  and  the  action 
bad  been  discontinued.  The  defendant  had 
not  committed  any  fresh  act  of  trespass, 
but  bad  not  removed  the  stumps  and  stakes 
from  where  they  had  been  placed  by  him 
on  the  plaintiff's  land ;  and  on  the  8th  of 
August  1845,  the  plaintiff's  attomiea  wrote 
and  sent  to  him  the  following  letter  :— 
"  Hemel  Heinp«tead,  August  8,  1845. 

"  Sir, — We  are  directed  by  Mr.  Bowyer  to 
{[ive  you  notice,  that,  unless  you  divert  the 
course  of  the  water,  so  as  to  prevent  its 
flowing  over  his  land  and  ditch,  and  restore 
the  ditch  to  its  former  state,  and  remove  the 
earth,  stumps,  stakes,  and  other  encroach- 
ments on  his  land  and  fence,  in  the  parish 
of  Ippolitts,  in  such  a  manner  as  shall  be 
satisfactory  to  him,  a  further  action  will  be 
brought  against  you,  previous  to  Michael- 
mas term. 

(Signed)  "  Smith  &  Grover. 

"  Mr.  John  Cook." 

The  defendant,  having,  after  the  receipt 
of  this  letter,  suffered  the  stumps  and  stakes 
to  continue,  the  present  action  was  brought. 

Peacock  now  shewed  cause. — Supposing 
a  suggestion  to  be  the  proper  course  for 
the  plaintiff  to  adopt,  in  order  to  avail 
himself  of  the  fact  of  a  notice  not  to 
trespass  having  been  given,  this  is  not 
a  case  in  which  the  Court  would  be  au- 
thorized in  allowing  a  suggestion  to  be 
entered.  The  third  section  of  the  8  &  4 
Vict.  c.  24.  is  in  these  words,  "  That 
nothing  herein  contained  shall  extend  to,  or 
be  construed  to  extend  to,  deprive  any 
plaintiff  of  costs  in  any  action  or  actions 
brought  for  a  trespass  or  trespasses  over 
any  lands,  &c.,  in  respect  of  which  any 
notice  not  to  tresp)a88  thereon  shall  have 
been  previously  served  by  or  on  be- 
half of  the  owner  or  occupier  of  the  land 
trespassed  upon,  or  left  at  the  last  reputed 
or  known  place  of  abode  of  the  defendant 
or  defendants  in  such  action  or  actions" 
and  the  other  side  will  contend  that  the 
effect  of  such  a  notice  is  to  take  the  case 
entirely  out  of  the  operation  of  that  statute. 


In  this  case,  the  learned  Judge,  if  he  had 
considered  that  the  letter  whl(£  was  sent  to 
the  defendant  amounted  to  a  notice  not  to 
commit  a  trespass,  might  have  certified 
that  the  trespass  for  which  the  action  was 
brought,  was  wilful  and  malicious  — 
Sherain  v.  Swindall  (1).  In  that  case 
Baron  Parke  says,  ""There  would  be  no 
question  at  all  upon  the  matter,  but  for 
the  3rd  section  of  the  statute  of  Victoria." 
— Very  probably  the  object  of  the  fiamer 
of  that  clause  was  that  which  has  been 
stated  by  my  Lord,  namely,  to  prevent  the 
4th  section  of  the  8  &  9  Will.  3.  c.  1 1 .  from 
being  inoperative.  But  if  so,  the  clause  is 
not  happily  expressed,  for  it  applies  only  to 
one  case  provided  for  by  the  statute  of 
Will.  3.  namely,  that  of  a  written  notice 
served  upon,  or  left  at  the  last  reputed  or 
known  place  of  abode  of  the  defendant, 
leaving  unaffected  the  case  of  a  verbal  notico 
or  of  a  notice  posted  up  upon  the  land. 
There  is  some  difficulty  in  putting  a  con- 
struction upon  this  section.  One  interpre- 
tation of  it  may  be,  that  wherever  a  notice 
in  writing  has  been  given,  the  plaintiff  shall 
be  entitled  to  full  costs  without  any  certi- 
ficate, although  the  amount  of  damages  be 
less  than  40s. ;  but  if  so,  unless  the  fact  of 
the  notice  appeared  on  the  &ce  of  the  de- 
claration, it  would  seem  that  there  must  be 
a  suggestion  on  the  record  for  that  purpose, 
which,  according  to  the  recent  decision  of 
this  Court,  the  defendant  would  be  at  liberty 
to  traverse ;  or  the  meaning  may  be,  that 
it  shall  be  imperative  upon  the  Judge  to 
certify  where  a  written  notice  had  been 
given,  whereas,  in  other  cases,  it  is  discre- 
tionary. Probably,  in  order  to  avoid  the 
inconvenience  of  the  former  decisions,  the 
latter  i*  the  true  constmcdon  ;  but  without 
deciding  that  point,  it  is  enough  to  say  that 
the  statute  of  Vict  leaves  the  statute  of 
Will.  3.  wholly  untouched,  except  in  the 
particular  case  mentioned  in  the  3rd  section ; 
i.e.  of  a  trespass  committed  after  a  written 
notice.  But  with  respect  to  the  notice  it- 
self. By  the  terms  of  the  sUtnte,  it  must 
be  a  notice  not  to  trespass  over  any  lands, 
&c. ;  and  this  is  not  a  notice  not  to  trespass 
over  the  land,  but  that,  unless  he  removes 

(1)  12  Mee.  &  Wels.  783;  s.c  13  Uw  J.R«p- 
(N.s.)Ezeb.2S7. 
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aomething  which  is  already  there,  an  action 
will  be  brought  against  him. 

[WiLDB,  C.J.  —  Suppose  the  case  of  a 
penon  being  upon  the  land,  and  the  owner 
goes  to  him  and  says,  "  Unless  you  go  off 
my  land,  I  wUl  bring  an  action  against  you." 
Is  not  that  a  notice  not  to  trespass  ?  and  is 
there  any  difference  between  a  trespass  by 
standing  on  land  and  a  trespass  by  putting 
stakes  there  ?] 

He  does  not  say,  Do  not  do  it ;  but,  If 
yon  do  not  undo  what  yon  have  already 
done,  I  shall  bring  an  action. 

[WitUAMs,  J. — Hudton  r.Nichobon{2) 
(hews  that  Ais  is  a  trespass.  Suppose 
a  person  erects  a  house  on  another  person's 
land,  it  belongs  to  the  latter,  and  trespass 
wonld  lie  for  removing  it;  so  that  the 
person  erecting  it  would  be  liable  to  an 
action  whether  he  removed  it  or  allowed  it 
to  remain.] 

[Wilde,  C.J. — An  action  would  not  lie 
for  removing  it  if  he  was  desired  to  do  so, 
as  is  the  case  here.  In  Holmes  v.  Wihon 
(.3)  the  question  seems  to  have  been  pretty 
mnch  the  same  as  in  this  case.  A  notice 
that  unless  the  stakes  are  removed  an  action 
will  be  brought  is  a  notice  not  to  continue, 
and  the  continuance  afterwards  is  surely  a 
trespass  after  notice.] 

[Cresswell,  J.^ — The  notice  amounts  to 
this:  You  have  already  committed  a  tres- 
pass  on  my  land ;  if  you  do  not  abate  it,  I 
(hall  treat  it  as  a  fresh  trespass,  and  bring 
an  action.] 

In  Daw  v.  HoU  (4)  the  Master  taxed 
the  phuntiff  his  full  costs,  without  any 
iuggestion  having  been  entered,  and  the 
Court  refused  to  allow  one  to  be  entered. 

[WiixiAMS,  J. — If  there  is  anything  in 
Mr.  Peacock's  argument,  the  suggestion 
nay  be  traversed.] 

[Wilde,  C.J. — Suppose  the  Jndge  refuses 
to  certify,  what  is  the  remedy  ?  If  we  enter 
a  suggestion  then  there  is  one.  I  do  not  see 
how  there  can  be  a  remedy  withmit  that. 
Upon  this  record  as  it  now  stAds,  the 
plaintiff  is  not  entitled  to  costs.  But  there 
is  a  fact  which,  if  shewn,  would  entitle  him 
to  them.  How  can  that  fact  be  made  to 
appear  except  by  suggestion?     In  Dawe  v. 

(2)  5  M.  &  W.  43? ;  8.  c.  9  Uw  J.  Rep.  (ma) 
Eich.  71. 

(3)  lU  Ad.  &  El.  503. 

(4)  15  Law  J.  Rep.  (.i.t.]  Q.B.  32. 


Hole  the  Master  had  taxed  the  plaintiff  his 
full  costs  when  the  record  did  not  shew  that 
he  was  entitled  to  them,  which  was  clearly 
wrong.  The  question  now  is,  what  was  the 
proper  mode  of  shewing  the  plaintiff  to  be 
entitled  to  full  costs?  There  is  no  other 
that  I  am  aware  of,  except  by  suggestion.] 
Rote,  contra,  was  not  called  upon. 

Wilde,  C.J. — It  appears  to  the  Court, 
upon  consideration,  that  this  rule  should  be 
naade  absolute.  By  the  22  &  23  Car.  2.  c.  9. 
it  is  enacted  that  in  all  actions  of  trespass, 
assault  and  battery,  and  other  personal 
actions,  wherein  the  Judge  at  the  trial  of 
the  cause  shall  not  find  and  certify  under 
his  hand,  upon  the  back  of  the  record,  that 
an  assault  and  battery  was  sufficiently 
proved,  or  that  the  freehold  or  title  of  the 
land  mentioned  in  the  declaration  was 
chiefly  in  question,  the  plaintiff,  in  case  the 
jury  shall  find  the  damages  to  be  under  40*., 
shall  not  recover  or  obtain  more  costs  of 
suit  than  the  damages  shall  amount  to. 

Until  the  passing  of  the  8  &  9  Will.  3. 
c.  1 1,  that  was  the  whole  of  the  law  of  cost* 
as  applied  to  an  action  for  a  trespass  to  land ; 
and  except  for  that,  there  was  nothing  to 
deprive  a  plaintiff  of  costs  if  he  recovered 
any  damages.  By  the  8  &  9  Will.  3.  c.  1 1, 
it  was  sought  to  restore  costs  to  the  plain- 
tiff in  certain  cases  in  which  the  statute 
22  &  23  Car.  2.  c.  9.  had  taken  them  away. 
This  is  by  the' 4th  section,  which  says,  that 
in  all  actions  of  trespass  wherein  at  the  trial 
of  the  cause  it  shall  appear  and  be  certified 
by  the  Judge  under  his  hand  upon  the  back 
of  the  record,  that  the  trespass  upon  which 
any  defendant  shall  be  found  guilty  was 
wilful  and  malicious,  the  plaintiff  shall  re- 
cover not  only  his  damages  but  his  full 
costs  of  suit.  The  effect  of  that  enact- 
ment is  to  give  costs,  and  not  to  take  them 
away ;  and  it  was  intended  to  qualify  the 
statute  of  22  &  23  Car.  2 ;  repeal  that,  and 
statute  of  8  &  9  Will.  3.  becomes  nugatory. 
Now  by  the  statute  3  &  4  Vict.  c.  24. 
the  statute  of  22  &  23  Car.  2.  is  repetded. 
Then  how  stands  the  law  ?  Why,  Uie  law 
stands  thus:  the  plaintiff  in  this  case  is 
entitled  to  costs,  because  the  only  statute 
which  took  them  away  is  repealed.  The 
whole  of  the  statute  of  8  &  9  Will.  3.  waa 
passed  for  the  purpose  of  restoring  or  giv- 
ing costs  where  they  were  not  allowed  before ; 
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and  to  hold  that  it  takes  away  costs  in  any 
case,  would  be  to  give  it  a  contrary  effect  to 
what  the  l^slatnre  intended.  The  statute 
of  3  ft  4  Vict,  by  repealing  the  statute  of 
Charles  would  leave  the  plaintiff  entitled  to 
costs  in  all  cases.  But  then  the  2nd  sec- 
tion enacts,  that  if  the  plaintiff  in  any 
action  of  trespass  or  trespass  on  the  case 
shall  recover  by  the  verdict  of  a  jury  less 
damages  than  40s.,  such  plaintiff  shall  not 
be  entitled  to  recover  or  obtain  from  the 
defendant,  in  respect'of  such  verdict,  any 
costs  whatever,  unless  the  Judge  shall  im- 
mediately afterwards  certify,  on  the  back  of 
the  record,  that  the  action  was  really  brought 
to  try  a  right,  besides  the  mere  right  to  re- 
cover damages,  or  that  the  trespass  or  griev- 
ance was  malicious.  This  is  the  statute  to 
take  away  costs,  if  they  are  to  be  taken 
away  at  all ;  and  it  was  properly  admitted 
by  the  defendant's  counsel,  that  if  the  plain- 
tiff is  to  be  deprived  of  his  costs  it  is  by 
virtue  of  this  section.  Now  incorporate 
the  effect  of  the  3rd  section  in  the  2nd. 
Taking  the  whole  togedier,  the  present  case 
appears  to  be  one  in  which  Uie  plaintiff 
ought  not  to  be  deprived  of  costs.  It  is 
true  that  in  Daw  v.  Hole  it  was  held  that 
the  plaintiff  was  not  entitled  to  costs,  but 
the  attention  of  the  Court  had  not  been 
called  to  the  effect  of  the  statute  of  8  &  9 
"Will.  8,  as  connected  with  the  statute  of 
23  &  23  Car.  2,  but  only  to  the  former  statute 
in  connexion  with  the  statute  3  ft  4  Vict., 
and  therefore  it  seems  to  have  held  that  as 
there  was  no  certificate  of  the  Judge,  the 
plaintiff  could  not  have  his  costs.  The 
plaintiff  in  this  case  is  entitled  to  his  costs 
if  the  trespass  was  committed  after  notice. 
"Whether  that  is  so  or  not,  depends  upon 
whether  the  continuance  of  the  stsJces 
operated  as  a  new  trespass.  Now  it  is 
clear  upon  the  authorities  that  it  did.  The 
ingenious  criticism  which  we  have  heard 
has  not  succeeded  in  making  an  impression 
on  my  mind.  I  think  it  was  a  notice  not 
to  trespass ;  and  the  only  remaining  question 
is,  what  is  the  proper  course  for  the  plain- 
tiff to  pursue  in  order  to  entitle  himself  to 
costs?  He  would  not  be  bound  by  the 
fact  of  the  Judge  not  certifying;  for  by  the 
words  of  the  statute,  the  costs  do  not  de- 
pend upon  a  certificate  being  given,  but 
upon  the  fact  of  a  notice  having  been  served. 
Upon  this  record  as  it  now  stands  the  plain- 


tiff is  not  entitled  to  costs :  how  Am  ii 
the  fact  which  does  entitle  him  to  them  to 
be  put  upon  the  record?  The  defendant 
ought  to  have  an  opportunity  of  controvert- 
ing the  plaintiff's  title,  and  how  is  he  to 
do  that,  except  by  suggestion  7  That  wfll 
secure  the  rights  of  both  parties  in  the 
most  effectual  manner. 

CoLTMAN,  J.— >The  cases  which  have  been 
cited  in  the  argnment  do  not  appear  to  nie 
to  be  in  conflict  with  the  dedsimi  to  whidi 
the  Court  has  come.  With  r^pid  to  Dmt 
V.  Hole,  the  question  there  was  as  to  how 
the  costs  should  be  taxed,  no  snggestioa 
having  been  entered  on  the  record.  Upon 
the  record,  the  case  was  one  which  came 
within  the  3nd  section  of  the  8  &  4  Vict, 
and  there  was  no  ground  upon  whidi  the 
plaintiff  could  entitle  himself  to  costs.  The 
question  of  entering  a  suggestion  on  the  lofl 
was  not  gone  into.  No  other  mode  of 
shewing  the  plaintiff's  right  to  costs  can  bs 
suggested ;  and  for  the  reason  stated  by  my 
Lord  I  Aink  that  a  suggestion  on  the  roll  is 
the  proper  mode. 

Cresswell,  J. — I  quite  agree  with  Ihs 
rest  of  the  Court,  that  this  is  a  very  plain 
ease.  The  statute  3  &  4  Vict.  c.  24.  repeals 
the  former  act  taking  away  costs.  It  then 
takes  away  costs  in  certain  aaea,  unless  the 
Ju^ge  does  something,  vis.  grants  a  certifi- 
cate, and  then  it  is  provided  that  it  diiil 
not  extend  to  deprive  a  plaintiff  of  costs 
where  a  notice  not  to  trespass  shall  have 
been  previously  served.  What,  then,  is 
there  in  this  case  to  take  away  coats  from 
the  plaintifiT?  Nothing  at  all,  if  this  is  an 
action  in  which  such  a  notice  had  iteen 
given.  If  that  had  appeared  at  the  trial, 
the  Judge  might  have  been  called  upon  to 
give  a  certificate.  It  may  not  have  ap- 
peared at  the  trial.  Then  how  arewvta 
ascertain  whether  the  fact  is  so  or  not  ?  It 
seems  to  me  the  propermode  of 
ing  is  b^ft  suggestion. 

WilAms,  J. — The  proper  noode 
to  me  to  be  by  a  sii^;eation.  It  wffl  be 
better  to  adopt  th&t  than  to  hold  that  when 
a  notice  has  been  given  the  Judge  is  bomd 
to  certify  at  the  tnal. 

KfiU  ttbtolute. 
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1847.  \  PABSONS  V.  SEXTON  AND 


ANOTHER. 


Apiil  29;  Julys. 


Contract,  Construction  of — Sale  of  ipe- 
eifie  Chattel —  Warranty. 

"  I,  J.  Parsons,  do  hereby  agree  to  pro- 
vide a  fourteen-horie  engine  and  sixleen- 
korse  boiler,  with  fittings  and  everything 
complete  for  the  sum  of  2601.,  and  to  deliver 
and  erect  the  same  at  the  mill  of  Sexton  ^ 
Co.,  and  to  set  the  same  to  work ;  to  be  com- 
peted in  a  workmanlike  manner  on  or  before 
the  1st  of  October  next,  and  if  not  completed 
by  the  loth  of  October  to  forfeit  \0s.  a  day 
for  every  day's  delay."  "  In  consideration 
^fyour  npplying  us  with  a  certain  fourteen- 
korse  engine,  which  our  foreman  has  in- 
spected, and  ptUHng  the  same  in  thorough 
repair,  and  supplying  a  new  sixteen-horte 
boiler,  commonly  called  a  Cornish  boiler, 
with  fireplace,  valves,  steam- cocks,  and 
guages  complete,  and  delivering  and  erecting 
the  whole,  and  setting  the  whole  at  work, 
ueeording  to  the  undertaking  signed  by  you, 
and  left  with  us,  we  engage  to  pay  for  the 
same  S60/."  [  Two  instalments  were  then  pro- 
vided for,  and  the  letter  proeeededl,  **  and 
will,  on  being  satisfied  with  the  work,  as 
per  your  agreement,  pay  you  the  remainder 
within  two  months  of  its  completion" : — Held, 
to  be  a  contract  for  the  specific  engine,  and 
that  the  breach  of  the  warranty,  as  to  its 
power,  assuming  that  there  was  one,  was  no 
answer  to  an  action  for  the  price,  but  might 
be  given  in  evidence  in  reduction  of  it.— 
Held,  also,  that  the  stipulation  as  to  pay- 
ment referred  to  the  work  of  the  plaintiff 
in  erecting  the  engine,  and  not  to  the  engine 
itself;  and  that  it  ought  to  have  been  left  to 
the  jury,  whether  the  work  was  such  as 
ought  reasonably  to  have  satisfied  the  defen- 
danU. 

Action  for  gooda  sold  snd  delivered,  work 
and  labour,  money  paid,  money  had  and 
received,  and  on  an  account  stated. 

Pleas — Non  assumpsit;  payment;  set- 
off for  money  paid,  and  for  money  due  by 
virtue  of  an  agreement,  money  had  and 
received,  and  on  an  account  stated. 

Replication,  traverse  of  plea  of  payment, 
and  never  indebted,  to  set-off. 

At  the  trial,  before  Erie,  J.,  at  the  Mid- 


dlesex Sittings  after  Trinity  term,  1846,  it 
appeared  that  the  action  was  brought  for 
the  balance  alleged  to  be  due  on  the  sale  of 
a  steam-engine  by  the  plaintiff  to  the 
defendants.  The  contract  was  contained 
in  two  letters  that  passed  between  the  plain- 
tiff and  the  defendants,  after  some  negotia- 
tion had  taken  place  respecting  it.  The 
engine  had  belonged  to  the  plaintiff's  bro- 
ther, who  bought  it  of  Messrs.  Grisbys,  in 
Holywell  Street,  on  whose  premises  it  had 
been  erected,  pulled  it  down,  and  removed 
it  in  pieces  to  his  own  premises,  where  the 
foreman  of  the  defendants  saw  and  inspected 
it.  The  letters  were  of  the  19th  and  28th 
of  August  1845.  On  the  t9tb  tl),e  plaintiff 
wrote  thus: — "  I,  James  Parsons,  do  hereby 
agree  to  provide  a  fourteen-horse  engine 
and  sixteen-horse  boilerj  with  fittings  and 
everything  complete,  for  the  sum  .of  260/., 
and  to  deliver  and  erect  the  same  at  the 
mill  of  Sexton  &  Co.,  and  to  set  the  same 
to  work;  to  be  completed  in  a  workmanlike 
manner  on  or  before  the  Ist  of  October 
next,  and  if  not  completed  by  the  10th  of 
October  to  forfeit  10s.  a  day  for  every  day's 
delay." 

The  letter  of  the  28th  of  August  was 
signed  by  the  defendants,  and  was  as  fol- 
lows : — "  In  consideration  of  your  supplying 
us  with  a  certain  fourteen-horse  engine, 
which  our  foreman  has  inspected,  and  put- 
ting the  same  in  thorough  repair,  and  sup- 
plying a  new  sixteen-horse  boiler, commonly 
called  a  Cornish  boiler,  with  fireplace, 
valves,  steam-cocks,  and  guages  complete, 
and  delivering  and  erecting  the  whole,  and 
setting  the  whole  to  work,  according  to  the 
undertaking  signed  by  you  and  left  with  us, 
we  engage  to  pay  for  the  same  2601.  [Two 
instalments  were  then  provided  for,  and  the 
letter  proceeded],  "  and  will,  on  being  satis- 
fied with  the  work,  as  per  your  agreement, 
pay  you  the  remainder  within  two  months 
of  its  completion."  The  engine  was  sent 
to  the  premises  of  the  defendants,  and 
erected  diere  with  a  new  boiler  of  sixteen- 
horse  power.  A  good  deal  of  delay  occurred 
in  erecting  it,  which  the  plaintiff  attributed 
to  the  defective  preparations  made  by  the 
defendants,  who  were,  by  the  agreement,  to 
do  the  brickwork  necessary  for  the  erection 
of  the  engine.  It  was  erected,  and  set  to 
work  in  January  1846,  but  did  not  work  to 
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the  satisfaction  of  tbe  defendants.  Some 
alterations  were  made,  but  still  there  was  a 
deficiency  of  power:  no  fault  was  found 
with  the  boiler,  but  the  engine  did  not  do 
the  work  of  a  fourteen-horse  engine.  The 
defendants  then  claimed  a  right  to  re- 
ject the  engine,  and  having  paid  100/.  on 
the  6th,  and  50/.  on  the  14th  of  September, 
refused  to  pay  the  balance  of  the  contract 
price ;  and  the  action  was  brought  to  recover 
a  balance  of  117/.,  which  included  7/.  for 
extras.  It  was  proved  that  the  fittings, 
&c.  were  no  part  of  the  engine.  For  the 
defendants  it  was  contended,  that  they  had 
contracted  for  an  engine  of  fourteen>horse 
power,  agd  that  the  engine  supplied  not 
being  such  as  was  ordered,  they  were  not 
bound  to  take  or  pay  for  it. 

On  the  other  hand,  it  was  contended,  for 
the  plaintiff,  that  the  defendants  bought  the 
specific  engine  delivered,  and  therefore 
could  not  reject  it  on  account  of  any  alleged 
want  of  power ;  but,  if  they  could  establish 
a  warranty,  might  urge  the  breach  of  it  in 
reduction  of  the  price,  or  bring  a  cross 
action. 

The  learned  Judge  left  it  to  the  jury  to 
say  whether  the  engine  delivered  was  of 
fourteen-horse  power,  and  told  them  if  it 
was  not  of  the  description  ordered,  the  de- 
fendants were  at  liberty  to  reject  it ;  and  he 
also  observed  that,  imder  the  contract,  the 
last  instalment  was  not  to  be  paid  until  the 
defendants  were  satisfied  with  the  work  of 
the  plaintiff. 

The  jury  found  for  the  defendants,  and 
leave  was  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict  in  his  favour  for  117/. 

Byles,  Serj.  having  obtained  a  rule  ni»i 
accordingly,  or  for  a  new  trial, — 

Ckannell,  Serj.  and  BramweU  now  shewed 
cause. — Street  v.  Blay  (1),  relied  upon  by 
the  plaintiff,  seems  to  have  established  that 
where  there  is  a  sale  of  a  specific  chattel, 
and  an  actual  acceptance,  you  cannot  refuse 
payment  of  the  price,  but  must  bring  a  cross 
action.  It  is  submitted  that  that  case  does 
not  govern  the  present,  as  to  the  first  part  of 
it.  At  the  time  the  contract  was  entered 
into,  part  only  of  the  thing  contracted  for 
existed — the  loose  pieces.     The  boiler  had 

(i)  2B.  &  Ad.496. 


no  existence.  A  new  boiler  was  afterwards 
to  be  made.  The  plaintiff  was  to  do  some- 
thing more,  and  the  point  for  the  defendant*' 
decision  had  not  arrived  until  the  engine 
was  set  up  and  set  to  work — Chanter  v, 
Hopkins  (2).  If  the  defendants  had  a  right 
of  rejection  of  the  boiler,  how  can  it  be  uid 
that  it  was  the  sale  of  a  specific  chattel 
The  true  construction  is, — I  purchase  thoie 
particular  things,  but  to  be  put  together  so 
as  to  constitute  a  fourteen-horse  en^. 
The  party  was  to  be  paid,  not  merely  for 
the  chattel,  but  for  erecting  it  in  a  maonef 
satisfactory  to  the  defendants. 

[Cresswbll,  J. — OUivatU  v.  Baylty  (8) 
b  very  like  this  case.  Acting  upon  Ckanler 
V.  Hopkins,  I  thought  that  a  case  where  t 
person  had  bought  a  specific  chattel.] 

There  the  plaintiff  had  what  he  h«d 
ordered. 

[Cresswell,  J. — So  here :  you  ordered 
the  engine  those  pieces  would  constitate, 
but  it  was  represented  to  you  it  would  be* 
fourteen-horse  engine.] 

In  each  of  the  cases  cited  something  was 
ordered  which  had  been  the  subject  of  • 
patent :  the  order,  therefore,  was  for  ta 
ascertained  article.  There  is  nothing  of  the 
sort  here,  and  the  cases  are  not  similar  is 
that  point.  Supposing  this  was  an  order 
for  a  known  and  ascertained  article,  still 
we  must  look  to  the  rest  of  the  contract 
In  OUivant  v.  Bayley  it  does  not  appear 
that  there  was  any  condition.  The  ordering 
an  ascertained  article  is  not  inconsistent  with 
a  stipulation  that  that  article  shall  do  certain 
work.  There  was  no  use  in  putting  a 
fourteen-horse  engine  in  the  contract  if  it 
was  to  be  merely  the  thing  there. 

Byles,  Serj.  and  Maynard,  in  support  of 
the  rule. — If  the  Court  think  there  is  no 
warranty  as  to  fourteen-horse  power,  they 
would  direct  a  verdict  to  be  entered  for  the 
plaintiff.  The  defendants  had  the  dimen- 
sions of  the  various  parts  furnished  to  them 
in  writing,  and  they  had  tbe  means  of  ascer- 
taining whether  it  was  a  fourteen-horse 
engine  or  not.     The  term  "  fourteen-hone 

(2)  4  Mee.  &  Wals.  399;  s.  e.  8  Uw  J.  R*|k 
(n.i.)  Exob.  14. 

(3)  i  Q.B.  Rep.  288  ;  ■. e.  IS  Uw  J.  Rep.  (KJ.) 
34. 
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engine"  is  only  a  description,  as  if  they  had 
only  said  the  steam-engine.     If  the  specific 
inm  and  brass  are  delivered,  the  contract  is 
mMed— Chanter  v.  Hopkins,  Ollivant  v. 
Biffleg.    This  case  is  Tery  like  the  former. 
The  defendants  bought  the  engine  because 
tfaey  saw  it,  and  not  because  the  plaintiff 
•sid  it  was  of  fourteen-horse  power.     Sup* 
posing  this  is  an  express  warranty,  it  is  no 
answer  to   the    action.      Street    v.    Blay 
is  a  distinct  authority  for  this.     Having 
once  accepted  the  article,  you  can,  in  no 
instance,  return  it     The  Judge  should  have 
told  the  jury  that  if  they  thought  the  war- 
ranty not  complied  with,  it  was  no  answer 
to  the  action,  but  that  a  deduction  must  be 
made  from  the  price.     At  all  events,  the  de- 
fendants have  got  the  article,  and  it  has  been 
&ced  to  the  freehold.     How  is  the  plaintiff 
to  get  it  again  ?     It  ought  to  have  been  left 
to  the  jury  whether  it  had  not  been  so  fixed 
that  it  could  not  be  returned,  and  therefore 
would  be  a  subject  for  reduction  of  damages. 
It  is  a  case  of  a  chattel  fixed  to  the  freehold, 
where  there  could  not  be  a  return — Allen 
▼.  Cameron  (4).     The  last  clause  shews  they 
never  intended  to  have  an  option  of  return- 
ing the  chattel,  as  the  satisfaction  only  ap- 
plies to  the  last  instalment 

Cur.  adv.  vult. 

Wilde,  C.J.'— The  declaration  in  this 
case  was  for  goods  sold  and  delivered,  work 
and  labour,  money  paid,  money  had  and 
received,  and  on  an  account  stated. 

Pleas,  first,  non  assumpsit ;  second,  pay- 
ment; thirdly,  set-off  for  money  paid,  and 
for  money  due  by  virtue  of  an  agreement, 
mosey  bad  and  received,  and  on  an  account 
stated. 

Replication,  first,  traverse  of  payment; 
and,  secondly,  to  set-off,  never  indebted. 

At  the  trial,  before  Erie,  J.,  at  the  Mid- 
dlesex Sittings  after  Trinity  term  1846,  it 
a}qpeared  that  the  action  was  brought  for 
the  balance  alleged  to  be  due  on  the  sale  of 
a  (team-engine  by  the  plaintiff  to  the  de- 
iendaats.  The  contract  was  contained  in  two 
letter*  that  passed  between  the  plaintiff  and 
the  defendants,  after  some  negotiation  had 
taken  place  respectingit  The  engine  had  be- 

(4)  1  Cr.  &  M.  832 ;  s.  e.  2  Lsw  J.  Rep.  (k.s.) 
Ezdi.  26S. 


longed  to  the  plaintiff's  brother,  who  bought 
it  of  Messrs.  Grisby's,  in  Holywell  Street, 
on  whose  premises  it  had  been  erected, 
pulled  it  down,  and  removed  it  in  pieces  to 
his  own  premises,  where  the  foreman  of  the 
defendants  saw  and  inspected  it.  The  letters 
were  of  the  19th  and  28th  of  August.  On 
the  19th  the  plaintiff  wrote  "I,  James 
Parsons,  do  hereby  agree  to  provide  a  four- 
teen-horse engine,  and  sixteen-horse  boiler, 
with  fittings  and  everything  complete  for 
the  same,  for  260/. ;  and  to  deliver  and  erect 
the  same  at  the  mill  of  Sexton  &  Co.,  and 
to  set  the  same  to  work ;  to  be  completed 
in  a  workmanlike  manner  on  or  before  the 
1st  of  October  next,  and  if  not  completed 
by  the  10th  of  October,  to  forfeit  IDs,  a 
day  for  every  day's  delay."  The  letter 
signed  by  defendants  was  dated  the  28th  of 
August,  and  was  as  follows :  "  In  conside- 
ration of  you  supplying  us  with  a  certain 
fourteen-horse  engine  which  our  foreman 
has  inspected,  and  putting  the  same  in 
thorough  repair,  and  supplying  a  new  six- 
teen-horse  boiler,  commonly  called  a  Cornish 
boiler,  with  fireplace,  valves,  steam-cocks 
and  guages  complete,  and  delivering  and 
erecting  the  whole,  and  setting  the  whole  at 
work  according  to  the  undertaking  signed 
by  you,  and  left  with  us,  we  engage  to 
pay  for  the  same  260{.  ["Two  instalments 
were  then  provided  for,  and  the  letter  pro- 
ceeded], "  and  will  on  being  satisfied  with 
the  work,  as  per  your  agreement,  pay  you 
the  remainder  within  two  months  of  its 
completion."  The  engine  was  sent  to  the 
premises  of  the  defendants,  and  erected  there 
with  a  new  boiler  of  sixteen-horse  power. 
A  good  deal  of  delay  occurred  in  erecting  it, 
which  the  plaintiff  attributed  to  the  defective 
preparations  made  by  the  defendants,  who 
were,  by  the  agreement,  to  do  the  brickwork 
necessary  for  the  erection  of  the  engine. 
It  was  erected  and  set  to  work  in  January 
1846,  but  did  not  work  to  the  satisfaction 
of  the  defendants;  some  alterations  were 
made,  but  still  there  was  a  deficiency  of 
power ;  no  fault  was  found  with  the  boiler, 
and  the  engine  did  not  do  the  work  of  a 
fourteen-horse  engine.  The  defendants 
then  claimed  a  right  to  reject  the  engine, 
and  having  paid  100/.  on  the  6th,  and  50/. 
on  the  14tii  of  September,  refused  to  pay  the 
balance  of  the  contract  price;    and  the 
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action  was  brought  to  recover  a  balance  of 
117{.t  which  included  71.  for  extras.  It 
was  proved  that  the  fittings,  &c.  were  no 
part  of  the  engine.  For  the  defendants  it 
was  contended  that  they  had  contracted  for 
an  engine  of  fourteen-horse  power,  and  that 
the  engine  supplied  not  being  such  as  was 
ordered,  they  were  not  bound  to  take  or  pay 
for  it.  On  Uie  other  hand  it  was  contended 
for  the  plaintiff  that  the  defendants  bought 
the  specific  engine  delivered,  and  therefore 
could  not  reject  it  on  account  of  any  alleged 
want  of  power;  but  if  they  could  establish  a 
warranty  might  urge  the  breach  of  it,  in 
reduction  of  the  price,  or  bring  a  cross 
action.  The  learned  Judge  left  it  to  the 
jury  to  say  whether  the  engine  delivered 
was  of  fourteen-horse  power,  and  told  them 
if  it  was  not  of  the  description  ordered,  the 
defendants  were  at  liberty  to  reject  it ;  and 
he  also  observed,  that,  under  the  contract, 
the  last  instalment  was  not  to  be  paid  until 
the  defendants  were  satisfied  with  the  work 
of  the  plaintiff.  The  jury  found  for  the  defen- 
dants, and  leave  was  reserved  to  the  plain- 
tiff to  move  to  enter  a  verdict  in  his  favour 
for  117^.  A  rule  niti,  for  entering  a  verdict 
for  plaintiff,  or  for  a  new  trial,  having  been 
granted,  the  question  was  argued  before  us 
in  Easter  term,  and  the  case  stood  over  for 
further  consideration.  The  only  difficulty 
in  the  case  was,  in  ascertaining  the  true 
effect  of  the  evidence;  for  if  the  defendants 
bought  a  specific  chattel,  no  doubt  they 
were  bound  to  receive  and  pay  for  it, 
although  a  warranty  as  to  the  power  of  the 
engine  might  have  been  introduced  into 
the  contract,  which  had  not  been  fulfilled, 
for  it  is  now  settled  that  the  breach  of  a 
warranty  is  no  answer  to  an  action  for  the 
price  of  a  specific  chattel  sold,  although  it 
may  be  used  in  reduction  of  the  price,  or 
made  the  subject-matter  of  a  cross  action. 
In  this  case,  after  some  correspondence 
about  the  engine,  the  plaintiff's  foreman 
went  over  to  inspect  it,  although  it  was  not 
then  put  up,  but  was  in  different  pieces,  as 
it  had  been  removed  from  Grisby's  premises 
where  it  had  been  at  work ;  yet  the  whole 
of  the  engine  was  there,  and  the  foreman 
had  as  good  an  opportunity  of  forming  a 
judgment  respecting  it,  as  if  it  had  been  put 
together.  Then  the  plaintiff  offered  to  pro- 
vide a  fourteen-horse  en^ne,  put  it  in  repair, 


and  find  all  fittings,  &c.,  and  a  sixteen- 
horse,  boiler  for  260/.  The  defendants,  in 
answer,  agreed  to  take  on  those  terms  the 
fourteen-horse  engine  which  their  foreman 
had  inspected.  The  evidence  shewed  that 
the  fittings  were  not  part  of  the  engine  the 
defendants  bargained  for  and  bought.  Upon 
this  state  of  facts  we  think  that  the  defen- 
dants bought  the  specific  engine  which  was 
afterwards  erected  on  their  premises;  and 
assuming  that  there  was  a  warranty  as  to  its 
power,  and  that  the  warranty  was  broken, 
that  was  no  answer  to  the  action,  according 
to  Street  v.  Blatf.  The  case  of  Chanter 
V.  Hopkins  also  establishes  that  where  a 
known  and  ascertained  article  is  ordered 
and  sent,  it  must  be  paid  for,  although  it 
does  not  answer  the  purpose  for  which  it  was 
ordered,  and  Ollivant  v.  Bayley  is  to  the 
same  effect.  The  defendants  then  could 
not  reject  the  engine,  because  it  was  not  of 
fourteen-horse  power,  and  the  direction  of 
the  learned  Judge  in  that  respect  was  wrong. 
But  we  think  that  the  plaintiff  cannot  have 
a  verdict  for  117/.  entered  in  his  favour,  for 
the  defendants  may  give  evidence  of  the 
alleged  warranty,  and  the  breach  of  it,  in 
reduction  of  the  price  agreed  to  be  paid. 
This  would  be  sufficient  to  dispose  of  the 
rule,  because  the  verdict  may  have  proceeded 
on  the  misdirection  already  adverted  to ;  but 
it  was  further  contended  for  the  defendants, 
that  by  the  contract  they  were  not  to  pay  the 
last  instalment  until  the  plaintiff's  work  was 
done  to  their  satisfaction.  It  appears  to  ui 
that  this  stipulation  refers  to  the  work  of  the 
plaintiff  in  erecting  the  engine,  and  not  to 
the  engine  itself ;  and  no  question  was  left  to 
the  jury,  as  to  whether  that  work  was  sodi 
as  ought  reasonably  to  have  satisfied  the 
defendants,  who  relied  on  the  want  of  satis- 
faction with  the  engine,  and  with  the  woA  of 
the  plaintiff  in  erecting  it.  It  appears  to  ns, 
therefore,  that  the  verdict  for  the  defendants 
cannot  but  be  sustained  on  the  ground  that 
the  time  for  payment  of  the  last  iastalmoit 
had  not  arrived  when  the  action  vraa  hroo(^ 
and  that  the  rule  must  be  made  absdatefoc 
a  new  trial. 

Rule  ab*»bai. 
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APPEAL  from  the  Courts  of  Revision,  under 
6  rtct.  c.  18. 

1847. 


1847.     \ 
Feb.  1.   / 


WOLLETT  V.  DATI8. 


Parliament — County  Franchise — Notice 
«/  Ohjeelion. 

The  objector  in  a  notice  of  objection  to  a 
eomty  voter,  described  himself  as  of  "  The 
Oaks,  on  the  register  of  voters  for  the  parish 
of  St.  Woohi."  The  objector's  name  t»a* 
M  that  list,  as  having  his  place  ofahode  in 
that  parish,  and  his  qualification  was  de- 
seribed  as  "  The  Oaks"  .—Held,  that  the 
ieteription  in  the  notice  of  objection,  in  the 
absence  of  the  mention  of  any  parish  and 
county,  or  other  recognized  division,  was 
inttiffieient,  and  that  the  revising  barrister 
eotUd  not  couple  the  list  of  voters  with  the 
notice,  for  the  purpose  of  rendering  certain 
Ae  objector's  plaee  of  abode. 


The  barrister  appointed  to  revise  the  list 
of  voters  for  the  county  of  Monmouth  stated 
the  following  case  for  the  opinion  of  the 
Court. 

CASE. 

James  Birch  objected  to  the  name  of 
John  Llewellyn  being  retained  in  the  said 
list  of  voters.  The  notice  of  objection  sent 
to  the  said  John  Llewellyn  by  the  said 
James  Birch  was  as  follows  : — "  To  Mr. 
John  Llewellyn.  I  hereby  give  you  notice 
that  I  object  to  your  name  being  retained 
in  the  Peterstone  list  of  voters  for  the  county 
of  Monmouth.  Dated  this  22nd  day  of 
August  1846.  Signed,  James  Birch,  of  the 
Oaks,  on  the  register  of  voters  for  the 
parish  of  St.  Woolos."  A  notice  similarly 
signed  was  sent  by  the  said  James  Birch  to 
the  overseer  of  the  parish  of  Peterstone. 
In  the  list  of  voters  for  the  parish  of  St. 
Woolos  the  description  of  the  said  James 
Birch  was  as  follows  : — 


Chriitian  Name 
and  Surname,  &c. 

Place  of  Abode. 

Nature  of  Qualification. 

Street,  Lane,  or  other  lilce  Place 
in  this  Parish. 

Birch,  James. 

St  Woolos. 

House  and  Land  as 
Occupier. 

The  Oaks. 

It  was  objected  on  the  part  of  the  voter, 
diat  the  place  of  abode  of  the  said  James 
Birch  described  in  the  raster  as  St.  Woolos 
was  not  set  forth  in  the  notice  of  objection 
in  manner  and  form  required  by  law,  inas- 
vamlk  as  it  did  not  appear  by  necessary 
implication  that  the  Oaks,  mentioned  in 
die  notice  of  objection  as  his  place  of  abode, 
mt  in  the  parish  of  St.  Woolos,  or  where 
k  waa  situate.  I  decided  that  the  notice  of 
objection  was  sufficient,  and  no  evidence 
faaring  been  offered  in  support  of  the  vote 
of  fhe  said  John  Llewellyn,  T  expunged  his 
BUM  firom  the  list  of  voters.  The  place  of 
abode  of  the  objector  was  proved  to  be 
the  Oaks,  in  the  parish  of  St.  Woolos.  The 
qneftion  for  the  opinion  of  the  Court  of 
Common  Pleas  is,  whether  coupling  together 
the  notice  of  objection  and  the  list  of  voters 
for  the  parish  of  St.  Woolos,  it  did  not 
soSeienUj  appear  that  the  place  called  the 
Oaks,  stated  in  the  list  of  voters  to  be  the 

Nbw  Series,  XVI.— C.P. 


house  occupied  by  the  said  James  Birch,  was 
his  place  of  abode,  and  that  it  was  situate  in 
the  parish  of  St.  Woolos.  If  the  Court 
should  be  of  opinion  that  the  notice  of 
objection  was  sufficient,  the  register  was  to 
stand  without  correction.  If  they  should 
be  of  the  contrary  opinion,  the  name  of  the 
said  John  Llewellyn  was  to  be  inserted  in 
the  list  of  voters  for  the  parish  of  Peterstone. 

Cockbum,  for  the  appellant. — The  de- 
scription of  the  objector's  place  of  abode 
was  insufiScient,  inasmuch  as  it  did  not 
convey  the  certain  information  which  it 
was  the  intention  of  the  legislature  that  the 
person  receiving  it  should  have.  In  the  case 
of  a  county  voter,  he  may  reside  anywhere, 
and,  unless  he  were  compelled  to  give  his 
place  of  abode  in  a  more  distinct  manner 
than  this,  the  party  objected  to  might  be  left 
in  great  uncertainty,  and  the  liability  to 
costs  could  be  most  easily  evaded.  Some 
2B 
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certain  known  locality  should  have  been 
pointed  out,  adopting  one  of  those  well- 
known  territorial  divisions  of  parish  or  hun- 
dred, and  county,  which,  upon  reference  to 
the  forms,  was  obviously  intended.  Here 
even  the  county  is  not  mentioned,  and  for 
aught  that  appears  on  the  notice  of  objec- 
tion, "  the  Oaks"  may  be  in  the  most  remote 
part  of  England.  There  may,  too,  be  several 
places  of  the  same  name,  and  it  would  be 
imposing  much  unnecessary  trouble  on  the 
person  objected  to  if  he  is  to  search  and 
find  out  the  place  of  abode  when  the  ob- 
jector can  so  easily  point  it  out.  Then  the 
revising  barrister  could  not  couple  the  list 
with  the  notice  of  objection.  The  burthen 
of  searching  that  is  not  thrown  on  the  party 
objected  to,  but  he  is  entitled  to  distinct 
information  in  the  notice  itself;  and  the  rea- 
son for  requiring  the  mention  of  the  fact  of 
his  being  on  the  register  is  not  to  supply 
the  place  of  residence,  but  to  shew  the  qua- 
lification. Besides,  the  party  may  have 
changed  his  residence  in  the  interval,  as  in 
Knotvlet  V.  Brooking  {1).  The  rule  which 
the  Court  has  laid  down  in  several  cases  is, 
that  the  notice  in  itself  should  be  perfect, 
and  ought  not  to  require  foreign  aid. 

Keating,  for  the  respondent. — Each  case 
must  rest  upon  its  own  peculiar  circum- 
stances; and  if  it  can  be  seen  that  the  object 
which  the  legislature  had  in  view  has  been 
attained  effectually,  this  notice  must  be 
upheld.  It  is  contended  by  the  appellant 
that  some  known  geographical  division 
roust  be  mentioned ;  but  that  surely  is  not 
necessary  in  every  instance,  for  example, 
there  are  some  descriptions  which  would  be 
far  better  known  than  if  the  parish  or 
county  were  mentioned,  for  example,  Wo- 
bum  Abbey,  or  Belvoir  Castle,  and  there 
are  some  parishes  in  which  the  population 
is  so  numerous  that  a  description  merely  as 
of  that  parish,  like  St.  Pancras  or  Man- 
chester, would  be  wholly  useless.  It  must, 
therefore,  necessarily  be  a  question  of  fact  in 
all  cases,  whether  sufficient  information  to 
enable  the  person  to  find  out  the  objector 
has  been  given,  and  the  Court  cannot 
assume  in  this  case  that  the  most  eflicient 
description  has  not  been  given.  The  suf- 
ficiency of  it  was  a  question  for  the  revising 
barrister,  and  his  decision  upon  it  as  a 

(1)  IS  Uw  J.  Rep.  (H.S.)  C.P.  197. 


matter  of  iact  is  conclusive.  Suppose, 
too,  here  the  party  objected  lived  in  the 
same  parish,  how  absurd  it  would  be  to 
require  further  information ;  and  such  a  teit 
as  that  shews  it  must  always  be  a  matter  of 
inquiry  before  the  revising  barrister,  and 
not  a  mere  abstract  question  of  law.  At 
all  events,  the  reference  to  the  register  ren- 
dered this  certain,  and  so  conveyed  to  the 
party  objected  to  all  the  requisite  infonna- 
tion. 

Coekbitm  was  heard  in  reply. 

Cur.  adv.  mA. 

Wilde,  C.J.,  now  delivered  the  jndp 
ment  of  the  Court. — This  is  a  consolidated 
appeal  by  Thomas  WoUett  against  a  ded- 
sion  of  Uie  revising  barrister  for  the  county 
of  Monmouth,  under  the  authority  of  whicti 
several  names  were  struck  out  of  the  list  of 
voters. 

The  question,  as  stated  for  the  opinion  of 
the  Court  by  the  revising  barrister,  is, 
"  whether,  coupling  together  the  notice  of 
objection  and  the  list  of  voters  for  the 
parish  of  St.  Woolos,  it  did  not  sufficiently 
appear  that  the  place  called  the  Oaks,  stated 
in  the  list  of  voters  to  be  the  bouse  occupied 
by  the  said  James  Birch,  was  his  place  of 
abode,  and  that  it  was  situate  in  the  pari^" 

The  question,  although  not  very  accu- 
rately stated,  in  substance  depends  upon 
the  construction  of  the  7th  section  of  the 
statute  6  Vict  c.  11.  By  Uiat  aectaon, 
every  person  objecting  to  the  name  of  any 
other  person  being  retained  on  the  registry 
of  votes  is  required  to  give  a  notice  to  the 
person  objected  to,  according  to  the  form 
No.  5.  in  Schedule  A,  or  to  the  like  effect 
The  form  referred  to  denotes  that  the  notice 
is  to  contain  a  statement  of  the  pkee  «f 
abode  of  the  objector,  and  also  of  the  name 
of  the  parish  in  which  the  objector  is  refpt- 
tered  as  a  voter.  By  this  enactment  the 
legislature  plainly  intended  that  tite  notice 
to  be  given  should  therein  set  forth  all  dw 
requisite  particulars  to  inform  the  party  to 
whom  the  notice  was  to  be  given  of  tliephM 
of  the  abode  of  the  objector.  The  muBca  «f 
both  the  objector  and  the  person  otgwted 
to,  connected  with  this  appeal,  were  «aa- 
tained  in  the  list  of  votert  for  the  ooaaij«f 
Monmouth ;  and  it  should  be  ohcervoi  Art 
voters  for  counties  in  respect  of 
qualifications    are    not,    like    Toisn 
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boroaglis,  restricted  as  to  the  place  of  their 
residence.  Such  voters  are  registered  in  the 
pirish  where  the  qualifying  property  is 
locally  situated,  without  reg^  to  whether 
the  Toters  do  or  do  not  reside  in  that 
parish. 

The  notice  in  the  present  case  stated  the 
]daee  of  abode  of  the  objector  to  be  at  the 
Oaks,  without  any  mote  particular  descrip- 
tkuk ;  but  added,  that  the  objector  was  on 
the  register  of  voters  for  the  parish  of  St. 
Woolos.  The  latter  statement,  as  before 
observed,  imported  only  that  the  property 
qualification  of  the  objector  was  locally 
ntoate  in  the  parish  of  St.  Woolos,  not  that 
he  resided  in  that  parish. 

The  case  states  that  the  person  objected 
to  attended  before  the  barrister,  and  declined 
to  prove  his  qualification,  upon  the  ground 
that  the  objector  had  not  compired  with  the 
statute,  by  stating  his  place  of  abode  in  the 
notice  served  by  him,  the  statement  in  the 
notice  being  too  general  to  be  available  as  a 
statement  of  his  place  of  abode.  It  appears 
from  the  case  that  it  was  conceded  before 
the  barrister  that  the  statement  of  the  place 
of  abode  contained  in  the  notice  was  of  itself 
insufficient ;  but  it  was  contended,  that,  as 
the  notice  ^so  stated  that  the  objector  was 
registered  in  the  parish  of  St.  Woolos,  the 
party  receiving  the  notice  might,  by  resort- 
ing to  the  register,  have  learned  that  the 
Oaks  was  in  the  parish  of  St.  Woolos,  and 
therefore  that  the  notice  was  sufficient. 

The  barrister  adopted  this  view  of  the 
ease,  and  held  that  the  notice,  although  in- 
sufficient by  itself,  yet  might  be  aided  by 
being  coupled  with  the  raster ;  and  that, 
as  the  two  documents  so  coupled  together 
AimiAed  the  means  of  ascertaining  that  the 
objector's  place  of  abode  was  at  the  Oaks, 
in  the  parish  of  St.  Woolos,  therefore  that 
the  notice  was  good,  and  sufficiently  con- 
formed to  the  statute. 

We  are  of  opinion  that  this  decision  was 
wrong,  and  that  no  notice  can  be  deemed  to 
be  in  the  form  or  to  the  effect  required  by 
the  statute  which  does  not  in  itself  contain 
a  sufficient  statement  of  the  place  of  abode. 
We  think  it  is  contrary  to  the  meaning  and 
intent  of  the  legislature  that  the  party  re- 
cetring  the  notice  be  compelled  to  take  trou- 
ble, and  to  resort  to  other  sources  of  infor- 
mation than  the  notice  itself,  in  order  to 
obtain  the  necessary  information  as  to  such 


place   of  abode, 
must  be  allowed. 


The   appeal,   therefore, 
Decision  reversed. 


} 


WEBB  V.  HURRELL. 


1847. 

April  28. 

Foreign  Attachment  —  Plea  of,  to  the 
further  Maintenance  of  the  Action. 

A  flea  of  foreign  attachment,  which  stated 
the  levying  of  the  plaint  against  the  plaintiff 
in  the  Lord  Mayor's  Court,  before  the  com- 
mencement of  the  suit,  but  did  not  state  that 
the  scire  facias  to  warn  the  defendant  (the 
garnishee)  was  issued  before  the  commence- 
ment of  the  suit, — Held,  good. 

A  foreign  attachment  executed  pending 
the  action  in  a  suit  in  the  Lord  Mayor's 
Court,  commenced  previously,  may  be  pleaded 
to  the  further  maintenance  of  the  action. 

It  is  not  necessary  to  aver  in  the  plea, 
that  a  precept  issued  to  the  serjeant-at-mace 
to  warn  the  defendant,  the  custom  as  stated 
not  requiring  any  precept,  and  not  being 
traversed. 

This  was  an  action  of  debt  for  goods  sold 
and  delivered,  and  on  an  account  stated. 
The  defendant  pleaded  as  to  671.  lOs.,  par- 
cel, &c.,  that  the  plaintiff  ought  not  further 
to  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says,  that  the  city 
of  London  now  is,  and  immemorially  has 
been  an  ancient  city ;  and  that  there  is, 
and  immemorially  has  been  a  custom  therein, 
that  if  any  person  affirms  or  hath  affirmed 
a  plaint  in  debt,  in  the  Court  of  her  pre- 
sent Majesty,  or  her  predecessors,  kings  or 
queens  of  England,  held  or  to  be  holden 
before  the  mayor  and  aldermen  of  the  said 
city,  for  the  time  being,  in  the  chamber  of 
the  Guildhall  of  the  said  city,  within  the 
said  city,  according  to  the  custom  of  the 
said  city,  and  upon  such  plaint  it  be  or  hath 
been  commanded  by  the  Court  to  any  of 
the  serjeants-at-n^ace  and  ministers  of  the 
said  Court  to  summon  such  person  named 
defendant  in  such  plaint  to  appear  in  the 
same  court  to  answer  the  plaintiff  in  such 
plaint,  and  if  it  is  or  has  been  certified 
and  returned  by  such  seijeant-at-mace  and 
minister  of  the  court  that  the  defendant  in 
such  plaint  has  or  had  nothing  within  the 
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said  city,  or  the  liberties  thereof,  whereby 
he  can  or  could  be  summoned,  nor  is  nor 
was  to  be  found  within  the  said  city,  and 
such  defendant  at  that  court  being  solemnly 
called  makes  or  has  made  default,  and  in 
the  same  court  it  is  or  has  been  alleged  by 
the  plaintiff  in  the  plaint  that  any  other 
person  owes  or  has  owed  to  any  such  defen- 
dant any  sum  of  money  amounting  to  the 
debt  in  such  plaint  specified,  or  any  part 
thereof,  then  at  the  petition  of  such  plaintiff 
made  to  the  same  Court  for  process,  accord- 
ing to  the  custom  of  the  said  city,  that  is  to 
say,  that  such  person  so  owing  or  having 
owed  such  debt  as  aforesaid,  being  found 
within  the  jurisdiction  of  the  said  Court, 
may  or  might  be  warned  by  the  said  serjeant- 
at-mace  or  minister  of  the  said  conrt  not  to 
part  with  such  debt  or  sum  of  money  so 
being  in  his  hands  and  custody  without 
licence  of  the  said  Court,  but  the  same  in 
his  hands  and  custody  keep,  so  that  the 
said  defendant  might  be  attached  thereby, 
that  he  might  appear  in  the  same  court  to 
answer  the  said  plaintiff  in  the  plea  in  such 
plaint  specified,  it  is  and  has  been  com- 
manded by  the  Court  to  one  of  the  seijeants- 
at-mace  and  a  minister  of  the  court  to  attach 
such  defendant  in  such  plaint  by  such  sum 
of  money  so  being  in  the  hands  or  custody 
of  such  other  person,  according  to  the  said 
custom,  so  that  such  defendant  might  ap- 
pear at  the  then  next  court,  to  be  holden 
before  the  said  mayor  and  aldermen,  in  the 
chamber  of  the  Guildhall,  to  answer  the 
plaintiff  in  the  plea  in  such  plaint  specified, 
and  then  if  such  serjeant-at-mace  and  minis- 
ter of  the  court  return  and  certify  to  such 
court  such  defendant  to  be  attached  accord- 
ing to  the  said  custom,  by  such  sum  of 
money  so  being  in  the  hands  or  custody  of 
such  other  person  to  be  defended  and  kept, 
so  that  such  defendant  in  such  plaint  named 
might  appear  at  the  same  or  the  then  next 
court  holden  or  to  be  holden  to  answer  such 
plaintiff  in  the  plea  in  such  plaint  specified, 
and  if  the  defendant  at  that  and  three  other 
courts  then  next  severally  holden  or  to  be 
holden  before  the  mayor  and  aldermen  of 
the  said  city,  in  the  chamber  of  the  Guild- 
hall of  the  said  city,  being  solemnly  called 
does  not  appear,  but  makes  default,  and 
such  four  defaults,  according  to  the  custom 
of  the  said  city,  are  recorded  against  such 
defendant  at  such  four  courts  after  such 


attachment  made,  and  if  sudi  plaint  ia 
such  plaint  named  at  every  of  such  foot 
courts,  in  his  own  person  or  by  his  attorney 
appear  and  offer  himself  against  such  dekn- 
dant  in  the  plea  in  such  plaint  specified, 
according  to  the  custom  of  the  said  eSj, 
Uien  at  the  last  of  the  said  four  courts,  or 
at  any  court  holden  or  to  be  holden  dftar 
such  four  de&ults  recorded  at  the  petitkn 
of  such  plaintiff  in  such  plaint  nam«d  msde 
to  the  Court,  it  is  and  has  been  used  for  the 
Conrt  to  command  such  or  any  other  seijeantp 
at-mace  and  minister  of  the  coart  to  wan 
such  other  person  so  being  found  wiIIbb 
the  said  city,  according  to  the  custom  of 
the  said  city,  to  be  and  appear  at  any  cant 
afterwards  to  be  holden  before  the  mayor 
and  aldermen  of  the  said  city,  to  shew  if 
anything  he  has  or  knows  to  say  for  him- 
self why  soch  plaintiff  in  such  plaints  oaght 
not  to  have  execution  of  such  sum  so  at- 
tached as  aforesaid,  and  if  at  audi  oont 
such   seijeant-at-mace  return   and  certify 
such   other  person,  in   whose  hands  toA 
simi  of  money  is  or  has  been  attached,  to  be 
warned  according  to  such  custom,  to  be  and 
appear  in  the  same  court  to   ^ew  radi 
cause,  and  if  such  person  so  warned,  being 
solemnly  called  at  such  court,  do  not  appetr 
or  has  not  appeared,  but  makes  or  has  msde 
default,  then  it  is  and  from  time  immemodal 
it  has  been  used  and  accustomed  for  snefa 
Court  to  award  such  plaintiff  to  have  exec«- 
tion  of  such  sum  so  attached,  to  satisfy  sscb 
plaintiff  the  debt  in  such  plaint  specified,  or 
so  much  thereof  as  such  sum  so  attached 
extends  or  has  extended  to  satisfy  by  suffi- 
cient pledges  to  be  found  and  given  by  inch 
plaintiff  in  such  plaint  named  in  the  laac 
court,  according  to  such  custom,  to  reston 
to  such  defendant  such  sum  of  money  so 
attached,  if  such  defendant  within  a  year 
and  a  day  thence  next  ensuing  come  or  hn 
come  into  the  court  so  holden  and  diqwovcs 
or  avoids,  or  has  disproved  or  avoided,  nidi 
debt  in  such  plaint  mentioned,  according  to 
the  custom  of  the  said  city ;  and  that  siAh 
such  pledges  found  and  execution  had  of 
such  sum  so  in  the  hands  and  custody  of  soch 
other  person  attached  and  defended  by  the 
plaintiff  in  such  plaint  named,  sud>  olber 
person  in  whose  hands  or  custody  each  snn 
is  or  has  been  attached,  or  is  or  has  been 
discharged  against  such  defendant  of  the 
sum  so  attached  and  had  in  execution,  ud 
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tod  defendant  in  such  plaint  named  is  or 
has  been  discharged  against  the  same  plain- 
tiff of  so  much  of  his  debt  in  such  plaint 
demanded  by  such  plaintiff,  so  long  as  such 
judgment  and  execution  remains  in  force 
and  effect  not  revoked  or  disproved  by  such 
defendant;  and  if  such  sum  of  money  so 
attached  and  defended  and  had  in  execution 
amount  not  nor  has  amounted  in  the  whole 
to  the  sum  of  the  debt  in  and  by  the  said 
plamt  demanded  by  such  plaintiff  against  such 
defendant,  then  such  plaintiff,  by  the  custom 
of  the  said  Court,  is  and  from  time  imme- 
morial has  been  used  and  accustomed  to  have 
process  against  such  defendant  according  to 
such  custom,  for  the  residue  of  his  debt  by 
him  in  such  plaint  demanded ;  and  the  now 
defendant  further  says,  that  the  said  custom, 
and  all  other  customs  of  the  said  city,  ob- 
tained and  used  in  the  said  city  during  all 
the  time  aforesaid,  were,  by  authority  of  a 
parliament  holden  in  the  seventh  year  of  the 
reign  of  his  Majesty  Richard  the  Second, 
late  King  of  England,  ratified  and  confirmed 
to  the  then  mayor  and  commonalty  of  the 
said  city  and  their  successors.  And  the 
defendant  in  this  suit  further  says,  that 
Charles  Barnard,  before  the  commencement 
of  this  action  of  the  plaintiff  in  this  suit, 
against  the  defendant  in  this  suit,  to  wit,  on 
the  29th  day  of  April  1846,  in  his  own  proper 
person,  came  into  the  court  of  our  sovereign 
Lady  the  Queen,  then  before  the  mayor 
and  aldermen  of  the  said  city  of  London, 
in  the  chamber  of  the  Guildhall  of  and 
within  the  said  city,  according  to  such  cus- 
tom, the  said  chamber  then  and  still  being 
in  and  parcel  of  the  said  Guildhall,  and  then 
and  there  affirmed  a  certain  plaint  against 
the  now  plaintiff  George  Webb,  in  a  plea  of 
debt,  upon  demand,  1502.  of  lawful  money 
of  Great  Britain,  and  the  same  Charles  Bar- 
nard then,  in  the  same  court,  according  to 
•och  custom,  found  pledges  to  prosecute 
such  suit,  to  wit,  John  Doe  and  Richard 
Roe,  and  then  and  there  appointed  in  his 
■tead  John  Carter,  his  attorney,  against  the 
said  now  plaintiff,  in  the  plea  of  the  said 
plamt,  according  to  such  custom,  and  it  was 
granted  to  him,  &c. ;  whereupon,  at  the 
petition  of  the  said  Charles  Barnard,  then 
and  there  made  to  such  Court,  by  his  said 
attorney,  and  by  virtue  of  such  plaint,  it 
>as  then  and  there  commanded  by  the  said 
Court  to  Charles  Sewell,  then  being  one  of 


the  seijeants-at-mace  of  such  court,  that  he, 
according  to  such  custom,  should  summon, 
by  good  summoners,  the  plaintiff  in  this 
suit  to  appear  at  the  same  court  so  holden 
before  the  mayor  and  aldermen  of  the  said 
city,  in  the  chamber  of  the  Guildhall  of  the 
said  city,  to  answer  the  said  Charles  Bar- 
nard, in  the  plea  in  such  plaint  specified, 
and  that  the  said  Charles  Sewell  should 
return  and  certify  what  he  should  do  by 
virtue  of  the  said  precept ;  and  afterwards, 
at  the  same  court,  the  said  Charles  Sewell, 
according  to  such  custom,  returned  and  cer- 
tified to  the  same  court  that  the  plaintiff  in 
this  suit  had  nothing  within  the  said  city  or 
the  liberties  thereof^  whereby  he  could  be 
summoned,  nor  was  he  to  be  found  within 
the  same,  and  thereupon  the  now  plaintiff 
was  then  and  there  at  the  same  court  so- 
lemnly called  and  did  not  appear,  but  made 
default,  and  thereupon,  afterwards,  and  be- 
fore the  commencement  of  this  action,  to 
wit,  on  the  day  and  year  last  mentioned,  at 
the  same  court,  it  was  alleged  by  the  said 
Charles  Barnard,  by  his  said  attorney, 
that  the  said  Charles  John  Hurrell,  the 
now  defendant,  owed  to  the  now  plaintiff 
67/.  10».,  in  monies  numbered,  as  the  pro- 
per monies  of  the  now  plaintiff,  and  then 
detained  the  same  in  his  hands  and  custody; 
and  the  now  defendant  further  says,  that 
he,  the  now  defendant,  at  the  time  when  it 
was  by  the  said  Charles  Barnard,  by  his 
said  attorney,  so  alleged  as  last  aforesaid, 
was,  and  was  found  within  the  said  city, 
and  within  the  jurisdiction  of  the  same 
court ;  and  thereupon  the  said  Charles  Bar- 
nard, by  his  attorney,  then  and  there  prayed 
process,  according  to  such  custom,  to  attach 
the  now  plaintiff,  by  the  said  67/.  10s.,  so 
being  in  the  hands  and  custody  of  the  now 
defendant,  so  that  the  now  plaintiff  might 
appear  at  the  next  such  court  to  be  held 
before  the  mayor  and  aldermen  of  the  said 
city,  in  the  chamber  of  the  Guildhall  of  and 
in  the  said  city,  to  answer  the  said  Charles 
Barnard  in  the  plea  in  such  plaint  specified, 
whereupon,  at  bis  said  petition,  it  was 
then  and  there  commanded  by  such  Court, 
before  the  commencement  of  this  action,  to 
the  said  seijeant-at-mace  and  minister  of 
the  said  court,  that  he,  according  to  such 
custom,  should  attach  the  now  plaintiff  by 
the  said  67«.  lOs.,  so  being  in  the  hands 
and  custody  of  the  now  defendant  as  afore- 
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said,  and  the  same  in  his  hands  and  custody 
defend  and  keep  according  to  such  custom, 
so  that  the  now  plaintiff  might  appear  at 
the  then  next  such  court  to  be  holden  be- 
fore  the  said  mayor  and  aldermen  of  the 
said  city,  in  the  Guildhall  of  the  said  city, 
to  wit,  on  Saturday,  the  2nd  of  May  then 
next,  according  to  such  custom,  to  answer 
the  said  Charles  Barnard  in  the  plea  in  the 
said  plaint  specified,  and  that  the  said  ser- 
jeant-at-mace  and  minister  of  the  said  Court 
should  then  return  and  certify  to  such  Court 
what  he  should  do  by  virtue  of  that  pre- 
cept, and  the  same  day  was  given  to  the 
said  Charles  Barnard ;  and  the  now  defen- 
dant further  says,  that  afterwards,  and  be- 
fore the  commencement  of  this  suit,  to  wit, 
on  the  day  and  year  last  aforesaid,  he,  the 
now  defendant,  being  then  found  within  the 
said  city,  and  within  the  jurisdiction  of  the 
said  Court,  was  then  and  there  duly  warned, 
according  to  the  said  custom,  by  the  said 
keijeant-at-mace  and  minister  of  the  said 
Court,  not  to  part  with  the  said  sum  of 
67^.  10«.  without  the  licence  of  the  said 
Court,  but  the  same  in  his  hands  and  cus- 
tody safely  to  keep,  so  that  the  now  plaintiff 
might  be  attached  thereby,  that  he  might 
appear  at  the  said  then  next  court,  to  an- 
swer the  said  Charles  Barnard  in  the  plea 
in  the  said  plaint  specified,  and  thereby  the 
said  serjeant-at-mace  duly  attached  the  now 
plaintiff  by  the  said  sum  of  671,  10s.,  and 
that  afterwards,  to  wit,  at  the  said  then 
next  court  holden  before  the  said  mayor  and 
aldermen  of  the  said  city,  in  the  said  cham- 
ber of  the  Guildhall  of  the  said  city,  on  the 
said  Saturday,  the  2nd  of  May,  in  the  year 
last  aforesaid,  the  said  Charles  Barnard,  by 
his  said  attorney,  appeared,  and  the  said 
seijeant-at-mace  returned  and  certified  to 
the  same  Court  that  he,  by  virtue  of  the 
said  precept,  had  thereupon,  to  wit,  on  the 
80th  day  of  April,  in  the  year  last  aforesaid, 
between  the  hours  of  twelve  and  one  of  the 
clock  in  the  afternoon,  attached  the  said 
now  plaintiff  by  the  said  671.  10s.,  so  being 
in  the  hands  and  custody  of  the  now  defen- 
dant, and  the  same  had  defended  and  kept 
in  his  hands  and  custody,  according  to  such 
custom,  so  that  the  now  plaintiff  might  ap- 
pear at  the  said  court,  so  holden  on  the  said 
2nd  of  May,  in  the  year  last  aforesaid,  to 
answer  the  said  Charles  Barnard,  in  the 
said  plea  in  his  said  plaint  specified ;  and 


thereupon  the  now  plaintiff  at  the  tame 
court  was  solemnly  called,  but  did  not  ap- 
pear, but  then  made  a  first  default ;  which 
said  first  default,  at  the  same  court,  was 
recorded  according  to  such  custom,  and 
thereupon,  according  to  such  custom,  a  fur- 
ther day  was  then  given  by  the  same  Court 
to  the  said  now  plaintiff  to  appear  at  the 
then  next  such  court,  to  be  holden  before 
the  mayor  and  aldermen  of  the  said  city,  m 
the  chamber  of  the  Guildhall  of  the  said 
city,  on  Monday,  the  4th  of  May,  in  the  year 
last  aforesaid,  to  answer  the  said  Charles 
Barnard,  in  the  plea  in  hu  said  plaint  spe- 
cified, and  the  same  day  was,  by  the  said 
Court,  given  to  the  said  Charles  Barnard, 
according  to  such  custom;  at  which  said 
next  such  court  holden  on  the  day  and  year 
last  mentioned  the  said  Charles  Barnard, 
by  his  attorney,  appear^,  and  offered  hhn- 
self  against  the  now  plaintiff,  in  the  plea  in 
the  said  plaint  specified,  according  to  such 
custom  ;  and  thereupon,  at  the  same  court, 
the  said  plaintiff  was  again  solemnly  called, 
but  did  not  appear,  and  then  made  a  second 
default,  which  was  recorded  at  the  same 
court,  according  to  such  custom  ;  and  there- 
upon, according  to  such  custom,  a  further 
day  was  then  given  by  the  said  Court  to 
the  now  plaintiff,  to  appear  at  the  then  next 
such  court,  to  be  holden  before  the  mayor 
and  aldermen  of  the  said  city,  in  the  cbun- 
her  of  the  Guildhall  of  the  said  city,  on 
Tuesday,  the  Sth  of  May,  in  the  year  last 
aforesaid,  to  answer  the  said  Charles  Bar- 
nard, in  the  plea  in  his  said  plaint  specified, 
and  the  same  day  was,  by  the  same  Court, 
given  to  the  said  Charles  Barnard,  accord- 
ing to  such  custom ;  at  which  said  next  sadi 
court,  holden  on  the  day  and  year  last 
aforesaid  the  said  Charles  Barnard,  by  hit 
said  attorney,  appeared,  and  offered  himself 
against  the  now  plaintiff,  in  the  plea  in  his 
said  plaint  specified,  according  to  such  cus- 
tom ;  and  thereupon,  at  the  same  court,  the 
now  plaintiff  was  again  solemnly  called, 
and  did  not  appear,  but  then  made  a  third 
default,  which  was  recorded  at  the  auDe 
court,  according  to  such  custom ;  and  &•»• 
upon,  according  to  such  custom,  a  fiutbet 
day  was  then  given  by  the  same  Couit  to 
the  now  plaintiff,  to  appear  at  the  ibea  »a^ 
such  court,  before  the  mayor  and  aUcnan 
of  the  said  city  of  London,  to  be  bcddea  i> 
the  chamber  of  the  Guildhall  of  tiM-MiA 
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dty,  on  Wednesday,  the  6th  of  May,  in 
tbe  year  last  aforesaid,  to  answer  the  said 
Charles  Barnard,  in   the  plea  in  his  said 
plaint  specified,  and  the  same  day  was,  by 
the  same  Court,  given  to  the  said  Charles 
Baraiud,  according  to  such  custom;  at  which 
laid  next  such  court,  holdeo  on  the  day  and 
year  last  mentioned,  the  said  Charles  Bar- 
Bud,  by  his  attorney,  appeared  and  offered 
himself  against  the  now  plaintiff,  in  the  plea 
in  bis  said  plaint  specified,  according   to 
sneb  custom ;  and  thereupon,  at  the  same 
court,  the  now  plaintiff  was  again  solemnly 
called,  and  did  not  appear,  but  then  made  a 
fourth  default,  which  was  recorded  in  the 
same  court,  according  to  such  custom  ;  and 
thereupon,  aflerwards,  and  after  the  said 
fear  defoults  had  been  recorded  as  aforesaid 
by  the  same  court,  against  the  now  plaintiff 
in  the  plea  aforesaid,  according  to  such 
eottom,  the  said  Charles  Barnard,  by  his 
•aid  attorney,  then  at  the  same  court  prayed 
process,  according  to  such  custom,  to  warn 
the  now  defendant,  the  garnishee,  to  be  and 
appear  in  the  same  court,  to  be  bolden  on 
Satnrday,  the  9th  of  May  then  instant,  to 
shew  cause  why  the  said  Charles  Barnard 
should  not  have  execution  of  the  said  611. 
lOt.so  attached  in  his  saidhands  and  custody, 
whereupon  at  such  said  court  so  holden  as 
aforesaid,  on  Wednesday,  the  said  6th  of 
May  in  the  year  aforesaid,  at  the  said  pe- 
tition of  the  said  Charles  Barnard,  made  in 
tocfa  cotirt,  it  was  commanded  by  the  same 
Court  to  the  said  seijeant-at-mace,  that  he, 
according  to  such  custom,  should  warn  and 
make  known  to  the  now  defendant,  being 
the  garnishee,  to  be  and  appear  in  such 
court,  to  be  so  as  aforesaid  holden  on  Satur- 
day the  said  9th  of  May  then  instant,  to 
shew  cause  why  the  said  Charles  Barnard 
should  not  have  execution  of  the  said  672. 
I0«.  so  attached  in  his  hands  and  custody, 
and  that  the  said  serjeant-at-mace  should 
then  return  and  certify  to  the  same  Court 
whst  he  ahoald  do  by  virtue  of  such  precept, 
and  the  same  day  was  given  by  the  same 
Court  to  the  said  Charles  Barnard  to  be  there 
acemrdiiig  to  such  custom;   and  the  now 
defendant  farther  says,  that  afterwards,  to 
wit,  OB  the  day  and  year  last  aforesaid,  he, 
the  now  defendant,  was  within  the  said  city 
duly  warned  by  the  end  seijeant-at-mace 
to  be  and  appear  at  such  court,  to  be  so  aa 
afiifeaaid  holden  on  the  said  9th  of  May,  to 


shew  cause  why  the  said  Charles  Barnard 
should  not  have  execution  of  the  said  sum 
of  672.  10«.,  at  which  said  court,  holden  on 
the  said  Saturday  the  9th  of  May  in  the 
year  last  aforesaid,  the  said  Charles  Barnard, 
by  his  said  attorney,  appeared,  and  the  said 
seijeant-at-mace  then  returned  and  certified 
to  the  same  Court,  that  he,  by  virtue  of 
such  precept  to  him  directed,  and  according 
to  such  custom,  had  warned  and  made 
known  to  the  now  defendant,  the  garnishee, 
to  be  and  appear  at  the  same  court  to  shew 
such  cause;  and  thereupon,  at  the  same 
court  the  now  defendant,  the  garnishee  in 
such  attachment,  was  solemnly  called,  ac- 
cording to  such  custom,  and  did  not  appear, 
but  made  default ;  thereupon,  according  to 
such  custom,  it  was  considered  by  the  same 
Court  that  the  said  Charles  Barnard  should 
have  execution  of  the  said  672.  10».  in 
monies  numbered  so  attached,  and  that  he 
should  retain  and  hold  the  same  in  full 
satisfaction  of  the  like  sum  of  672.  10s., 
parcel  of  the  debt  in  the  said  plaint  men- 
tioned, by  suflBcient  pledges  to  be  found 
and  given  by  the  said  Charles  Barnard,  in 
the  same  court,  according  to  such  custom, 
to  restore  to  the  now  plaintiff  the  said  672. 
lOs.  so  attached,  if  the  now  plaintiff,  within 
a  year  and  a  day  thence  next  ensuing, 
should  come  into  the  said  court  and  dis- 
prove or  avoid  the  same  debt  in  the  said 
plaint  mentioned ;  whereupon  the  said 
Charles  Barnard  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  same 
court,  according  to  such  custom,  found 
sufiicient  pledges,  to  wit,  Frederick  George 
White  and  George  Rayment,  citizens  of  the 
said  city  of  London,  to  restore  to  the  said 
now  plaintiff  the  said  672.  lOi.  so  attached, 
if  the  now  plaintiff,  within  a  year  and  a 
day  thence  next  ensuing,  should  come  into 
the  same  court  holden  as  aforesaid,  and 
disprove  or  avoid  the  debt  in  the  said  plaint 
mentioned,  according  to  such  custom ;  and 
thereupon  the  said  Charles  Barnard  after- 
wards, to  wit,  on  the  day  and  year  last 
aforesud,  for  the  purpose  of  obtaining  exe- 
cution of  the  said  sum  of  672.  1 0<.  so  at- 
tached as  aforesaid,  sued  out  of  the  same 
court,  according  to  the  custom  of  the  said 
court,  a  certain  precept,  directed  by  the  said 
Court  to  the  said  Charles  Sewell,  being 
one  of  the  seijeants-at-mace  of  the  said 
court,  whereby  he  was  commanded  by  the 
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taid  Court  that  he  should  take  the  now 
defendant,  if  he  was  to  be  found  within 
the  liberties  of  London,  and  him  should 
safely  keep,  so  that  he  might  have  his  body 
there  in  court,  without  delay,  to  satisfy 
the  said  Charles  Barnard,  67/.  10«.  attached 
in  his  hands  at  the  suit  of  the  said  Charles 
Barnard  as  the  proper  monies  of  the  said 
G.  Webb,  the  now  plaintiff,  by  due  process 
of  attachment,  and  judgment  of  the  Court, 
there  received  against  him,  the  now  defen- 
dant, according  to  the  tenour  and  effect  of 
the  said  judgment  thereof  given,  and  which 
said  precept  was  afterwards,  and  within  the 
jurisdiction  of  the  said  Court,  to  wit,  on 
the  day  and  year  aforesaid,  delivered  to  the 
said  C.  Sewell,  to  be  executed  in  due  form 
of  law ;  and  thereupon,  he,  the  now  defen- 
dant, afterwards,  and  after  the  commence- 
ment of  this  action,  and  whilst  the  said 
precept  was  in  the  hands  of  the  said  C. 
SeweU,  for  the  purpose  of  being  executed, 
to  wit,  on  the  day  and  year  last  aforesaid, 
being  then  within  the  city  of  London  and 
the  jurisdiction  of  the  said  court,  was  then 
and  there  forced  and  obliged,  and  then  and 
there  necessarily  did,  for  the  purpose  of 
satisfying  the  said  judgment,  pay  to  the 
said  C.  Barnard  the  said  sum  of  67^.  10s., 
according  to  the  exigency  of  the  said  pre- 
cept, and  thereby  the  said  C.  Barnard  then 
and  there,  according  to  the  custom  of  the 
said  Court,  had  execution  of  the  said  debt 
of  67/.  10s.  against  the  now  defendant, 
the  said  garnishee,  according  to  the  tenour 
of  such  judgment  in  that  behalf  given,  and 
thereby  the  said  execution  then  was  exe- 
cuted, as  by  the  record  and  proceedings 
thereof  remaining  in  the  chamber  of  the 
Guildhall  of  the  city  of  London  aforesaid, 
more  fully  appears ;  and  the  now  defendant 
in  fact,  says,  that  the  said  67/.  10«.  so 
attached,  and  of  which  the  said  C.  Barnard 
had  execution  by  virtue  of  such  judgment, 
accrued  due  from  the  now  defendant  to 
the  now  plaintiff,  and  the  now  plaintiff's 
cause  of  action,  in  respect  thereof,  arose 
within  the  city  of  London  and  the  jurisdic- 
tion of  the  said  Court,  and  not  elsewhere ; 
and  that  the  said  671. 10s.  were  'so  attached 
before,  and  paid  after  the  commencement  of 
this  suit,  and  that  the  said  execution  was 
duly  executed  in  the  said  city,  according  to 
the  custom  of  the  said  city ;  and  that  the 
said  judgment  and  execution  are  still  in 


force,  and  not  in  the  least  by  the  plaintiff 
otherwise  disproved  or  avoided,  and  that 
the  said  sum  of  67/.  10*.,  parcel,  Sec,  in 
the  introductory  part  of  this  plea  mentioned, 
was  the  very  same  and  identical  snm  of 
67/.  10s.,  so  attached  and  taken  in  execotiott 
by  the  said  C.  Barnard,  by  virtue  of  the  judg- 
ment aforesaid ;  and  this  the  now  defendant 
is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  now  plaintiff  as  to  the  premises 
to  which  this  plea  is  pleaded  ought  further 
to  maintain  his  said  action  against  him,  &c 

Special  demurrer,  assigning  for  cantei 
that  it  does  not  appear  that  the  said  C. 
Barnard  affirmed  a  plsunt  of  a  debt  ariang 
within  the  jurisdiction  of  the  said  Court; 
and,  also,  for  that  it  does  not  appear  that 
the  summons  in  the  said  plea  mentioned 
was  a  summons  within  the  said  supposed 
custom   therein  mentioned,   since  by  the 
custom  the  Court  ought  to  command  any 
of  the  seijeants-at-mace  and  ministers  of 
the  said  court  to  summon  the  defendant 
in  the  said  plaint,  and  it  merely  appears 
that  C.  Sewell,  who  was  commanded  to 
summon  the  defendant,  was  one  of  the  tcr- 
jeants-at-mace  of  the  said  court,  and  it  does 
not  appear  that  he  was  a  minister  of  the 
said  court ;  and,  also,  for  that  it  does  not 
appear  that  any  summons  or  precept  issued 
out  of  the  sud  court,  or  was  delivered  to 
the  said  C.  Sewell ;  and,  also,  for  that  the 
said  summons  being  returnable  at  the  same 
court  at  which  it  was  made,  was  unreason- 
able and  void,  and  the  plaintiff  could  not 
have  been  summoned  thereon,  or  appeared 
thereto ;   and  the  pluntiff  could  not  have 
been  and  was  not  guilty  of  any  default  in 
not  appearing  to  the  said  summons ;  and 
also,  for  that  it  does  not  appear  that  the 
certificate  and  return  of  the  said  C.  SeweO 
were  made  upon  the  said  summons ;  and, 
also,  for  that  it  does  not  appear  that  it  was 
suggested  to  the  said  Court  that  the  defto- 
dant  was  within  the  jurisdiction  of  the  nod 
Court,  or  that  the  said  sum  of  67/.  \9t. 
was  within  the   jurisdiction   of  the  and 
Court ;  and,  also,  for  that  it  does  not  wf- 
pear  that  the  said  tcire  facia*  to  warn  ihe 
defendant  to  appear  upon  the  said  toaagi 
attachment  was  before  the  commencemM 
of  this  suit,  or  that  the  said  judgment  < 
given,  or  that  the  said  execution  ws 
or  that  the  said  money  was  paid,  befSu*  tte 
commencement  of  this  suit. 
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Pttersdorff,  in  support  of  the  deronrrer. 
—The  main  point  is,  how  far  an  attach- 
DKDt  is  available,  unless  it  appears  that 
execution  has  been  executed  against  the 
garnishee  before  the  commencement  of  the 
action  in  which  the  attachment  is  pleaded 
—PeUY.PeUO.).    Babington  V.  Babing- 
<m(2)  is   a  diirect  authority  in   support 
of  the  proposition  advanced  by  the  plain- 
tiff.   If  the  Court  saw  that  the  plaintifTs 
debt  had  been  paid  they  might  say  we  will 
not  allow  the  action  to  go  on ;  but  that 
is  not  available  by  way  of  plea.     Where 
there  is  a  suit  actually  pending  in  a  supe- 
rior court  it  must  be  distinctly  shewn  that 
execution  has  been  executed,  and  the  money 
paid  by  the  garnishee,  before  the  action  is 
brought  in  the  superior  court — Rolherthon 
r.  Norroy(S),  Ashley's  Practice,  p.  81, 
Soil.  Abr.  555,  Crosby  v.  Hetherington  (4). 
Id  Humphrey  t.    Bams  (Si)  it  was   said 
that,  the  superior  court  being  possessed  of 
the  suit,  it  was  no  answer  to  say  that  there 
was  a  proceeding  in  the  inferior  court.     He 
cited  also,  Arum.  (6),  and  Anon.  (7).  Look- 
ing at  the  general  structure  of  the  plea,  it 
cannot  be  said  that  it  shews  any  answer  to 
the  farther  maintenance  of  the  action.     In 
order  to  constitute  an  answer  it  roust  be 
shewn  either  that  the  plaintiff  has  received 
the  money,  or  that  it  has  been  paid  to 
another  party  for  him,  so  as  to  be  equiva- 
lent to  a  payment  to  him.     This  is  not  a 
plea  fmU  darrein  continuance,  but  a  plea  to 
the  further  maintenance  of  the  action  ;  and 
if  judgment  is  given  against  the  plaintiff  he 
can  have  no  costs  at  M.    In  Chamberlayne 
V.  Green (8),   Baron  Parke  says,   "It  is 
analogous  to  the  case  of  a  person  bringing 
two  actions  for  the  same  debt,  where  it  is 
the  piactioe  of  the  Court  to  relieve  the  de- 
fendant on  motion,  instead  of  leaving  him 
to  plead  the  pendency  of  the  former  action ; 
and,   supposing  the  attachment  to  be  an 
answer  to    the    debt,  the  plea  does  not 
shew  an  answer  to  the  damages,  which  it 


i 


(I)  Cro.  Elix.  101. 

m  lUd.  157. 

m  Drer,  83  a. 

(4)  4  M.  &  0. 9SS i  9.e.  12  Uw  J.  Rep.  (n. s.) 
C.P*  261« 

U)  Cro.  Eliz.  691. 

m  I  Lmo.  26*. 

(l)  »  Lmd.  2ia 

(>>  9  M*e.  &  Wela.  790;  ■.  e.  11  Uw  J.  Rep. 
(U.)  Ksdk  307. 
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ought  to  do  —  Francis  v.  Crywett(p), 
Henry  v.  Earl  (10).  The  other  objection 
is,  that  the  plea,  after  stating  the  applica- 
tion to  the  Court,  alleges,  that  it  was  com- 
manded to  the  seijeant-at-mace  to  warn 
the  defendant  to  shew  cause  why  Barnard 
should  not  have  execudon,  and  that  the 
serjeant-at-mace  made  a  return ;  but  there 
is  no  statement  that  any  precept  was  made 
or  given  to  the  seijeant-at-mace,  or  that  he 
had  any  authority.  The  mere  statement 
that  there  was  a  return  made  that  the  ser- 
jeant-at-mace had  warned  the  defendant, 
by  virtue  of  a  precept,  does  not  supply  the 
want  of  a  statement  that  there  was  any  pre- 
cept. 

[Wilde,  C.J. — ^There  is  the  command  of 
the  Court  that  he  warn  him  according  to 
the  custom,  and  there  is  the  return  that  he 
hath  done  so.] 

[Cressweu,  J.— The  plea  follows  the 
very  words  of  the  custom.  You  do  not 
traverse  the  custom.] 

BoviU,  in  support  of  the  plea. — What- 
ever the  earlier  cases  may  have  been,  at  a 
later  period  cases  are  not  wanting  expressly 
upon  the  point.  In  Brook  v.  Smith{\\) 
it  was  ruled,  per  Curiam,  that  if  an  attach- 
ment and  condemnation  be  before  the  writ 
purchased,  it  may  be  given  in  evidence  on 
the  general  issue,  because  that  is  an  altera- 
tion of  property  before  the  action  brought ; 
but  if  the  attachment  only  be  before  the 
writ  purchased,  it  ought  to  be  pleaded  in 
abatement  of  the  writ ;  and  if  the  condem- 
nation be  after  the  action  commenced,  and 
before  the  plea  pleaded,  then  it  may  be 
pleaded  in  bar,  but  shall  not  be  given  in 
evidence  on  non  assumpsit.  And  Savage's 
case  (12)  is  the  same  as  the  present.  He 
cited  also,  Nathan  v.  Giles  (13),  Palmer  v. 
Hooke{l4),  Com.  Dig.  tit.  'Attachment,' 
(I),  Banks  v.  Sel/(15).  The  distinction  has 
always  been  taken  with  respect  to  the  time 
when  the  proceeding  commenced. 

Petersdorff,  in  reply. 


(9)  5  B.  &  Aid.  886. 

(10)  8  Mee.  tc  Wals.  228:  s.c.  10  Law  J.  Rep. 
(li.il.)  Ezcb.  265. 

(11)  lSBlk.280. 

(12)  1  Ibid.  291. 

(13)  5TauDC558. 
(!♦)  1  Lord  R»jm.  727. 
(16)  S  Taunt  234. 
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Wilde,  C.J. — It  does  not  appear  to  me 
that  the  objections  to  the  plea  are  well 
founded,  but,  on  the  contrary,  that  the  cases 
referred  to  shew  that  the  plea  is  good.  The 
defendant  has,  in  some  measure,  through 
the  plaintiff  himself,  acquired  a  good  answer 
to  the  original  cause  of  action,  and  in  that 
case  it  seems  to  me  upon  principle  that  it 
nay  be  pleaded  to  the  further  maintenance 
of  the  action.  And  there  is  a  good  answer, 
without  mentioning  the  claim  to  damages, 
for  the  principal  matter  is  answered,  and 
all  which  is  incidental  and  accessory  falls 
to  the  ground.  I  do  not  remember  any 
ease  of  an  attempt  to  plead  an  attachment 
merely.  All  the  cases  are  cases  of  attach- 
menta  that  have  proceeded  to  execution ; 
and  it  is  clear,  that  execution  had  in  the 
Mayor's  Court  is  a  good  answer  to  the 
action.  The  objection  that  the  execution 
was  not  issued  before  the  present  action 
was  commenced,  seems  to  me  utterly  to 
fail,  and  the  other  objection  has  been  an> 
swered  in  the  course  of  the  argument.  The 
defendant  has  pleaded  a  plea  which  con- 
forms to  all  the  authorities,  and  is,  there- 
fore, entitled  to  our  judgment. 

CoLTMAN,  J. — The  cases  in  Salkeld  fully 
authorize  our  judgment  in  this  case.  We 
could  not  decide  otherwise  without  over- 
ruling them. 

Cresswbll,  J.  and  Williams,  J.  con- 
curred. 

Judgment  for  the  defendant. 


1847.       \     PHILLIPS     AND     ANOTHER    V. 

May  8.    J         nairne  and  another. 

Insurance,  Policy  of — Liability  of  Under- 
writers—Total Loss  by  Perils  of  the  Sea — 
Rottenness  of  Ship. 

A  policy  of  insurance  upon  a  ship  con- 
tained the  clause,  "  The  ship  is  allowed 
to  be  seateorthy  for  the  present  voyage." 
The  ship  met  with  a  storm,  and  was  obliged 
to  put  into  a  port,  where,  on  being  examined, 
it  was  found  that  from  the  damage  caused 
by  the  storm,  and  the  age  and  decayed  state 
of  the  ship,  she  was  not  worth  repairing.  It 
appeared  that,  but  for  the  storm,  the  decayed 
parts  would  have  been  strong  enough  for  the 
voyage : — Held,  that  the  underwriters  were 


liable  for  a  total  lost,  and  that  it  uet  not 
necessary  for  the  jury  to  be  directed  to  ex- 
clude from  their  estimate,  in  considering  the 
repairs  that  were  necessary,  all  such  repairt 
as  the  decayed  state  of  the  ship  made  neces- 
sary. 

This  was  an  action  against  the  under- 
writers upon  a  policy  of  insurance  on  the 
ship  Broxbournbury,  upon  a  voyage  from 
Bombay  to  China,  and  thence  badi  to  Lon- 
don. By  a  clause  in  the  policy  "  the  ship 
was  to  be  allowed  to  be  seaworthy  for  the 
present  voyage."  The  policy  was,  in  other 
respects,  in  the  ordinary  form.  The  decla- 
ration averred  a  total  loss  by  the  perils  and 
dangers  of  the  seas,  and  the  violence  of  the 
winds  and  waves. 

The  defendant  paid  into  court  50/.  per 
cent,  upon  the  total  loss,  and  traversed  the 
averment  of  the  total  loss  by  the  perils  and 
dangers  of  the  sea,  and  the  violence  of  the 
winds  and  waves. 

The  cause  was  tried,  before  Erie,  J.,  at 
the  sittings  after  Trinity  term,  1846,  when 
it  appeared  that  the  vessel  sailed  on  her 
homeward  voyage  on  the  22nd  of  March 
1843,  and  that  in  April  following  she  met 
with  a  violent  storm,  by  which  she  received 
much  damage,  and  was  obliged,  in  conse- 
quence, to  put  into  the  Mauritius.  Upon 
an  examination  of  the  vessel  there,  it  was 
found  that  very  extensive  repairs  would  be 
necessary  in  order  to  make  her  seaworthy ; 
that  many  of  the  beams  were  broken,  and 
the  bolts  and  fastenings  loosened  ;  and  that, 
the  vessel  being  old,  and  in  many  parts  de- 
cayed, the  decayed  parts  could  not  be  again 
made  use  of  (as  they  would  not  bear  re- 
bolting),  but  required  to  be  replaced  with 
new  timber.  It  appeared,  also,  that  in 
order  to  strengthen  the  vessel  previous  to 
the  voyage  in  question,  a  number  of  ad- 
ditional knees  had  been  placed  all  over  the 
vessel,  which  had  caused  the  beam-ends  to 
be  so  much  destroyed  by  the  numerons 
bolts  passing  through  them,  that  it  was  im- 
possible to  refasten  the  ship  with  the  same 
beams.  The  topsides  of  the  vessel  were 
also  shewn  to  have  been  old  and  decayed, 
the  fastenings  loose,  and  the  holes  through 
which  the  bolts  passed  much  enlarged ;  but 
the  evidence  also  shewed  that  the  bsd  state 
of  the  topsides  arose  from  the  working  and 
straining  of  the  ship  in  the  tempest,  and  that, 
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but  for  the  same  caase,  the  vessel  might 
have  performed  her  voyage  in  safety. 

The  owner  having  abandoned  the  ship, 
sad  the  above  facts  having  been  proved, 
tiie  teamed  Judge,  in  summing  up,  left  to 
the  jury  the  question  "  whether  the  cost  of 
the  repair  of  the  damage  arising  from  the 
perils  insured  against  would  have  been 
greater  than  the  value  of  the  ship  when 
repaired,  directing  them,  that  if  it  was 
greater,  they  should  find  for  the  plaintiffs ; 
if  less,  for  the  defendants.  The  jury  found 
a  vorelict  for  the  plaintiff,  for  a  total  loss. 
The  Attorney  General  having,  in  Michael- 
mas term  last,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection,  and  of 
die  verdict  being  iagainst  evidence, — 

Sir  F.  Thetiger,  Chanuell,  Serj.,  Shee, 
Serj.,  and  Greenwood,  on  the  23rd  and  26tb 
of  January,  shewed  cause.— The  direction 
of  the  learned  Judge  was  correct.     There  is 
no  question  of  seaworthiness,  because,  by 
the  stipulation  in  the  policy,  the  ship  must 
be  taken  to  be  seaworthy  for  the  voyage— 
Parfilt  V.  Thomfson  (1),  and  there  is  no 
issue  raised  on  the  record  on  that  question. 
Independently  of  this,  a  vessel  is  primd  fade 
taken  to  be  seaworthy  at  the  commencement 
of  the  risk — Parker  v.  Potta  (2),  Franco  v. 
Natusch  (3).  This  was  a  loss  by  perils  of  the 
sea.  See  Rohl  v.  Parr  (4),  Hvnter  v.  Potta 
(5),  PhUUpey.  Barber  (6),  (which  are  quite 
distinguishable),  and  Cullen  v.  Butler  (7), 
Smith  V.  Seott  (8),  Walker  v.  Maitland  (9), 
2  PhiUipton  on  Insurance  (American  Text- 
book), 279,  Hagedom  v.  WMtmore  (10), 
Pickering  v.  Barkley  {\V),  Somes  v.  Sugrue 
(12).     The  underwriters  must  be  taken  to 
have  known  the  state  of  the  vessel  when 
they  insured  her.     There  was  no  fraud  or 
concealment,  and  but  for  the  hurricane  the 
ship  would  have  arrived  safely.  The  primary 
cause  of  the  loss  was,  therefore,  the  perils  of 
the  sea. 

(1)  13  Mee.  &  WeU.  392;  s.  c.  14  Law  J.  Rep. 
(H.s.)  Exeb.  73. 
(3)  8  Dow.  33. 

(3)  1  Tjrr. »  Gr.  401. 

(4)  1  Eap.  445. 
\i)  4  Campb.  203. 

(5)  5  B.  &  Aid.  161. 

(7)  S  Mao.  &  Selw.  461. 

(8)  4  Taunt.  126. 

(9)  «  B.  &  AM.  171. 

(10)  1  Slark.  157. 
(It)  2  Roll.  Abr.  248. 
(12)  4  Car.  &  P»y.  276. 


The  Attorney  General,  Byles,  Serj.,  and 
J.  Wilde,  in  support  of  the  rule. — The 
question  turns  mainly  upon  the  clause  of 
seaworthiness.  The  learned  Judge  seems 
to  have  thought  that  it  was  a  warranty  of 
continuing  seaworthiness  during  the  voyage ; 
but  the  clause  is  merely  "for  the  voyage ;" 
and,  therefore,  the  question  is  the  same  as 
it  would  be  upon  an  ordinary  policy  and 
no  plea  of  unseaworthiness.  .  The  contract 
does  not  mean  that  the  vessel  shall  be 
sound,  but  "such  that  in  ordinary  cir« 
cumstances  she  will  perform  the  voyage." 
The  rottenness  of  the  vessel  will  not  make 
the  underwriters  liable ;  but,  according  to 
the  learned  Judge's  summing  up,  if  only  a 
few  shillings  of  damage  had  been  done  by 
the  storm,  yet,  if  on  a  survey  that  damage 
and  the  rottenness  together  made  her  not 
worth  repairing,  the  underwriters  were  liable 
for  a  total  loss.  The  rottenness  was  not  a 
peril  of  the  sea  any  more  than  the  damage 
by  rats  and  worms,  as  in  Rohl  v.  Parr  and 
Hunter  v.  Potts.  The  Court  will  look  to 
what  was  the  proximate  cause  of  the  loss — 
see  the  judgment  of  Holroyd,  J.,  in  Walker 
v.  Maitland;  and  here  the  proximate  cause 
of  the  loss  was  the  decay,  and  not  the  perils 
of  the  sea.  Where  a  vessel  is  driven  ashore 
by  the  perils  of  the  sea,  and  there  captured, 
it  is  not  a  loss  by  perils  of  the  ae&—Livie  v. 
Janson  {IS),  Green  r.  Elnulie{i4);  and 
Butler.  V.  WHdman  (15)  recognizes  the 
same  principle.  Suppose  there  had  been 
no  peril  of  the  sea,  and  the  vessel  put  into 
port,  and  was  there  found  so  rotten  that  no 
prudent  man  would  repair  her,  is  that  a  loss 
by  perils  of  the  sea  ?  If  not,  how  is  it  dis- 
tinguishable from  the  case  wh»«  one  part 
was  damaged  by  perils  of  the  sea  and  the 
other  by  rottenness  ?  If  it  is  not  distin- 
guishable, then  it  should  have  been  left 
to  the  jury  to  say  which  was  the  proximate 
cause  of  the  loss — Hyde  v.  the  Louisiana 
State  Insurance  Company  (American  case) 
(16).  The  effect  of  a  vessel  not  being  sea- 
worthy is,  that  the  policy  never  attaches 
—  Wedderbum  r.  Bell  {11):  and  to  pre- 
vent such  an  effect  as  this,  a  clause  like  that 

(15)  12  East,  648. 

(14)  Peake'g  N.P.C.  212. 
(18)  3B.  &  Aid.  398. 

(16)  2  PbillipsoD  oo  Insurance  (American  Text- 
book), 281. 

(17)  1  Campb.  1. 
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in  question  is  sometimes  added ;  bnt  it  was 
not  thereby  intended  to  prevent  the  under- 
writers from  shewing  that  any  loss  which 
occurred  was  not  a  loss  from  the  perils  of  the 
seas,  but  from  the  rottenness  of  the  ship. 
Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

CoLTHAN,  J.— This  case,  which  was  heard 
before  my  Brothers  Maule,  Cresswell,  Wil- 
liams, and  myself,  was  an  action  upon  a 
policy  of  insurance  on  the  ship  Broxboum- 
bury,  from  London  to  Bombay  and  China, 
and  thence  back  to  London.  By  a  clause 
in  the  policy  the  ship  was  allowed  to  be 
seaworthy  for  the  then  present  voyage. 
The  defendants  had  paid  50  per  cent,  into 
court,  and  the  plaintiffs  claimed  to  recover 
as  for  a  total  loss.  The  vessel  sailed  on 
her  homeward  voyage  on  the  22nd  of  March 
1843.  In  April  following  she  met  with  a 
violent  storm,  by  which  she  received  much 
damage,  and  was  obliged  in  consequence  to 
put  into  the  Mauritius.  On  examination 
of  the  vessel  at  the  Mauritius,  it  was  found 
that  very  extensive  repairs  would  be  neces- 
sary in  order  to  make  the  vessel  seaworthy, 
that  many  of  the  beams  were  broken  and 
many  of  the  bolts  and  fastenings  loosened, 
and  the  vessel  being  old,  and  in  many  parts 
decayed,  the  decayed  parts  could  not  be 
again  made  use  of  (as  they  would  not  bear 
re-bolting),  but  required  to  be  replaced  with 
new  timber.  It  appears  from  the  report  of 
the  learned  Judge,  Uiat,  in  summing  up  the 
case,  he  left  to  ^e  jury  the  question  "  whe- 
ther the  costs  of  the  repair  of  the  damage 
arising  from  tlie  perils  insured  against  would 
have  been  greater  than  the  value  of  the 
ship  when  repaired,"  directing  them,  if  it 
was  greater,  that  they  should  find  for  the 
plaintiff.  The  jury  thereupon  found  for 
the  plaintiffs  for  a  total  loss.  In  last  Mi- 
chaelmas term  a  rule  «it<i  for  a  new  trial  was 
obtained  on  the  ground  of  misdirection,  or 
if  there  was  no  misdirection  then  on  the 
ground  that  the  verdict  was  against  the 
Weight  of  the  evidence.  The  ground  on 
which  the  direction  was  complained  of  was, 
that  the  Judge  ought  to  have  told  the  jury 
that,  in  considering  the  repairs  that  were 
necessary,  they  ought  to  exclude  from  their 
estimate  all  such  repairs  as  the  decayed 
state  of  some  parts  of  the  ship  made  neces- 


sary, and  a  case  in  the  Amoican  Cooiti  of 
Hyde  and  othera  v.  the  Leuitiana  St^ 
Imurance  Company  was  referred  to  in  lap- 
port  of  the  argument.     It  appears  to  u 
that  there  is  no  misdirection  in  die  namng 
up  of  the  learned  Judge,  as  the  jury  wen 
directed  by  him  to  consider  the  dntige 
axmngfiwn  the  perils  insured  againtt  as  tfae 
matter  on  which  their  estimate  was  to  be 
founded.   As,  however,  it  waa  possiUe  tbst 
the  jury  might  have  misnndentood  the 
meaning  of  the  Judge's  direction,  we  dedied 
to  be  furnished  with  the  depositions  wfaidi 
had  been  taken  in  the  case,  in  order  to  see 
whether  tiiere  was  anything  in  the  evidence 
which  led  us  to  suppose  that  the  jury  had 
not  righdy  apprehended  the  point  they  had 
to  decide.     But  on  a  careful  examination 
of  the  evidence,  we  see  no  ground  for  think- 
ing that  there  were  any  repairs  in  this  case 
included  in  the  estimate  except  such  ai 
were  fairly  referable  to  perils  of  the  sea. 
It  is  true  that  evidence  was  given  that  parts 
of  the  ship  were  much  decayed,  but  thoeis 
no  reason  to  doubt  bat  that  the  decayed 
parts  were  strong  enough  for  the  ship  to 
have  safely  performed  her  voyage,  if  she 
had  not  encountered  very  severe  weather. 
There  was  evidence  that  the  number  of 
additional  knees  which  had  previously  been 
placed  all  over  the  vessel  had  caused  the 
beam-ends  to  be  so  much  destroyed  by  the 
numerous  bolts  passing  through  them,  that 
it  was  impossible  to  re-iasten  the  ship  widi 
the  same  beams.     This  defect  in  the  beams 
may  have  been  the  cause  why  new  beaaa 
were  necessary ;  but  it  was  a  peril  of  the 
sea  which  loosened  the  fastenings  of  the 
ship,  and  rendered  it  necessary  that  the  ship 
should  be  re-&8tened.     So  with  respect  to 
the  topsides,  which  it  appears  it  wouM  have 
been  necessary  to  replace  by  new  ones,  and 
which  are  shewn  to  have  been  old  and 
decayed,  the  fastenings  loose,  and  the  holes 
in  which  the  bolts  passed  much  enlarged. 
The  evidence  seems  to  us  to  shew  aati^K- 
torily  that  the  bad  state  of  the  topaidei 
arose  from  the  working  and  straining  oi  the 
ship  in  the  tempest ;  and  that  the  fair  result 
of  the  evidence  is,  that  it  was  a  peril  of  the 
sea  which  occasioned  the  necessity  f«  pat- 
ting in  new  topsides.     There  is  nothing  in 
the  view  we  take  of  this  case  whidi  at  all 
conflicts  with  the  case  which  was  cited  torn 
the  American  courts.     In  that  case  Mr. 
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Jutiee  Porter,  in  giving  the  opinion  of  the 
Court,  is  reported  to  have  said,  "  We  appre- 
hend the  rule  to  be,  that  in  case  any  injury 
a  leoNved  by  an  old  decayed  vessd,  which 
iadqiendent  of  the  accident  might  have  mn 
for  some  time,  if  the  repairs  cannot  be  put 
on  her  in  such  a  manner  that  the  unsound 
put  can  be  used  as  formerly,  without  an 
ezpenw  equal  to  half  the  value,  or  in  other 
wads,  where  the  injury  which  the  insurers 


are  obliged  to  make  good,  is  the  cause  of  the 
decayed  parts  requiring  repairs,  that  then 
the  insurers  may  abandon" — Hyde  and 
others  v.  the  Louisiana  State  Insurance 
Company,  We  are  therefore  of  opinion 
that  the  verdict  in  this  case  is  right,  and 
that  the  rule  for  a  new  trial  should  be  dis- 
charged. 

Rule  discharged. 


END  OF  EASTER  TERM,  1847. 
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Court  of  Common  Vlra0. 


TRINITY  TERM,  10  VICTOR  I  iE. 


Ma     28      i         HARRISON  V.  COTGRBATE. 

Pleading — Duplicitt/ — Infancy. 

The  declaration  stated,  that  the  plaintiff 
drew  his  bill  of  exchange,  to  wit,  on  the 
IQth  of  February  1846,  which  the  defendant 
afterwards  accepted,  to  wit,  on  the  day  and 
year  aforesaid.  The  plea  stated,  that  the 
defendant  accepted  the  said  bill  whilst  he 
was  an  infant,  being  at  the  time  of  its  ac- 
ceptance without  a  date ;  that  the  plaintiff 
afterwards  altered  the  bill  by  writing  a  date 
thereon,  and  that  there  never  was  any  licence 
or  ratification  given  by  the  defendant  to 
such  alteration,  after  he  attained  the  age  of 
twenty-one  years ;  verification: — Held,  that 
the  plea  was  a  good  plea,  and  that  U  dis- 
closed  only  a  single  defence—infancy. 

Assumpsit.  The  first  count  stated,  "that 
on  the  16th  of  February  1846,  the  plaintiff 
made  his  bill  of  exchange  in  writing,  dated, 
to  wit,  the  day  and  year  aforesaid,  and  di- 
rected the  same  to  the  defendant,  &c.  And 
the  defendant  afterwards  and  before  the 
commencement  of  this  suit,  to  wit,  on  the 
day  and  year  aforesaid,  accepted  the  said 
bill,"  ate. 

Fourth  plea  —  That  the   defendant  ac> 


cepted  the  said  bill  of  exchange  in  the 
said  first  count  mentioned  whilst  he,  the 
defendant,  was  an  infant  within  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of  eigh- 
teen years,  the  said  bill  of  exchange  being  at 
the  time  of  such  acceptance  thereof  withoat 
any  date  written  thereon,  and  that  the 
plaintiff  afterwards,  to  wit,  on  the  day  and 
year  in  the  said  first  count  mentioned, 
altered  the  said  bill  of  exchange,  by  dating 
the  same  and  writing  a  certain  date  thereon, 
to  wit,  the  day  and  year  last  aforesaid, 
whereby  the  said  bill  of  exchange  was  made 
to  bear  date  of  a  day  long  after  the  making 
and  such  acceptance  of  the  said  biU,  and 
after  the  time  at  which  the  defendant  at- 
tained his  age  of  twenty-one  years,  to  wit, 
on  the  day  and  year  last  aforesaid ;  and 
that  there  never  was  any  licence  or  autho- 
rity, ratification,  or  assent  of  the  defendant 
for  or  to  such  alteration  as  aforesaid,  giTea 
by  the  defendant  at  any  time  after  he  bad 
attained  his  age  of  twenty-one  yean.  And 
the  defendant  further  says,  that  there  never 
was  any  other  acceptance  by  him  cX  the 
said  bill,  except  as  siforesaid.  Verification. 
Special  demurrer — That  the  plea  is  mul- 
tifarious in  alleging  the  plaintiff's  in&ncy 
at  the  time  of  accepting  the  bill ;  diat  he 
accepted  the  bill  without  a  date,  (whidi,  as 
the  bill  is  alleged  in  the  declaration  to  have 
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been  dated,  amounts  to  a  denial  of  the 
acceptance  and  makiog),  and  that  the  bUl 
«u  altered  by  the  plaintiff  without  licence 
or  ratification  by  the  defendant.  That 
the  plea  is  double  in  setting  up  infancy 
tod  aito-ation  by  the  plaintiff  wUhont 
the  defendant's  assent.  That  the  plea  is 
an  argumentative  denial  after  making  and 
acceptance,  and  ought  to  have  concluded  to 
the  country.  That  it  is  ambiguous  whether 
the  defendant  means  that  he  never  accepted 
and  never  assented  to  the  alteration,  or 
whether  he  means  to  confess  the  acceptance 
or  the  alteration  with  his  assent,  and  avoid 
the  tame,  on  the  ground  of  his  infancy,  at 
the  time  of  such  acceptance  or  assent. 

CrompUm,  in  support  of  the  demurrer.— 
The  plea  is  one  to  which  the  plaintiff  can- 
not safely  reply.  First,  it  states  in&ncy, 
which  is  a  good  defence  by  itself.  Secondly, 
it  states  that  the  bill  the  defendant  accepted 
it  a  different  bill  from  that  declared  upon  ; 
it  gives  a  different  date  to  the  bill,  and 
that  is  a  good  defence  under  noa  accepiti 
llurdly,  it  states  the  bill  has  been  altered 
without  the  plaintiff's  assent.  That  is  an- 
ther good  defence,  and  renders  the  plea  a 
treble  plea.  How  can  the  plaintiff  reply  to 
such  a  plea?  It  would  not  be  sufficient  to 
deny  the  infancy.  The  declaration  alleges 
the  bill  was  dated.  The  plea  says,  the  bill 
declared  upon  was  not  dated,  and  that 
ooght  to  conclude  to  the  country.  It  fur- 
ther says,  the  bill  had  no  date  when  accepted, 
and  that  is  a  denial  that  the  bill  accepted 
is  the  bill  set  out  in  the  declaration.  Then 
the  averment  of  the  alteration  of  the  date  is 
an  argumentative  negation  of  accepting  the 
bill  in  the  declaration,  and,  besides,  that  the 
unauthorized  alteration  is  a  good  defence 
by  itself — David$on  v.  Cooper  (1). 

£Wuj>E,  C.J. — Suppose  a  man  signs  a 
Uank.  acceptance,  will  not  that  give  autho- 
rity to  put  in  the  date,  and  will  not  the 
Court  infer  that  such  authority  was  given  ?] 

No,  it  will  not.  In  a  plea  in  bar,  the 
authority  must  be  expressly  alleged;  the 
acceptauce  in  blank  could  be  only  evidence 
of  an  authority.  The  Court  cannot  infer  an 
authority  to  the  plaintiff;  another  person 

(1)11  Mee.  &  Wels.  778 ;  s.  e.  12  Uw  J.  Rep. 
(■!.«.)  Exeh.  467. 


might  have  been  authorized  to  infeert  Uie 
date. 

[Maule,  J. — ^This  is  a  plea  in  confession 
and  avoidance.  It  says,  I  accepted  the  bUl 
in  a  particular  way ;  it  admits  by  inference 
an  authority  before  age,  and  denies  any 
authority  after  age :  that  is,  upon  the  whole 
matter,  a  plea  of  infancy.] 

That  scarcely  appears  by  the  plea :  it  says, 
the  alteration  was  made  after  acceptance, 
not  that  the  alteration  was  the  acceptance. 
The  bill  is  a  perfect  instrument  without  any 
date,  and  runs  from  the  delivery  (2)  ;  the 
Court  will  not  say  accepting  without  a  date 
is  authority  to  put  in  a  date;  that  would 
authorise  tiie  insertion  of  a  felae  date.  The 
plea  states  an  alteration  of  the  acceptance 
as  it  pievioualy  stood. 

Channell,  Serj.,  with  whom  was  Towns' 
end,  contra,  was  not  called  upon. 

WiLOE,  C.J. — I  am  of  opinion,  that  this 
plea  is  sufficient.  It  is  not  multifarious ;  it 
is  not  ambiguous  ;  and  it  does  not  disclose 
two  defences.  The  declaration  states,  that 
the  plaintiff  made  his  bill  of  exchange,  to 
wit,  on  &c.  No  particular  day  is  thereby 
alibied,  and  authority  is  cited  to  shew  that 
a  bill  is  perfect  witliout  any  date  at  all. 
The  effect  of  the  plea  is  this,  "  I  accepted 
the  bill  mentioned  in  the  declaration,  and  I 
will  tell  you  how  and  when  I  accepted  it : 
it  had  no  date,  the  plaintiff  afterwuds  put 
in  the  date ;  the  date  of  the  making  and  of 
the  acceptance  was  before  I  was  of  age ;  and 
therefore  I  am  not  liable."  It  is  argued, 
first,  that  the  all^ation  in  the  plea,  that  he 
accepted  the  bill,  means  that  he  accepted 
the  bill  dated  as  in  the  declaration,  and  that 
this  state  of  facts  is  inconsistent  with  those 
afterwards  alle^d.  But  that  is  not  so.  It 
is  said,  secondly,  that  the  plea  ought  to 
have  alleged  that  the  defendant  gave  autho- 
rity to  the  plaintiff  to  insert  the  date  before 
he  came  of  age,  and  that  he  did  not  consent 
after  he  came  of  age.  But  such  a  specific 
allegation  is  not  required ;  it  would  have 
been  no  authority  at  all.  "There  are  not  two 
defences :  the  several  allegations  are  intro- 
duced to  make  up  the  single  defence  of 
infancy,  and  the  plea  must  be  taken  to 

(2)  Byles  on  Bill*,  p.  54,  5th  editioD. 
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mean  that  Uie  alteration  was  introduced 
not  without  my  authority  in  point  of  fact, 
but  without  such  authority  as  renders  me 
liable. 

CoLTMAN,  J.— I  at  first  doubted  whether 
there  were  not  two  distinct  defences  con- 
tained in  this  plea,  infancy,  and  an  altera- 
tion in  the  bill ;  but  I  am  satisfied  such  is 
not  the  case.  It  is  no  objection  to  a  plea, 
that  there  should  be  contained  in  it  two 
defences  of  such  a  nature  that  the  second 
defence  requires  the  assistance  of  the  first 
defence  to  make  it  complete.  Thus,  here, 
the  first  defence  is  infancy ;  the  second  is, 
that  the  bill  was  altered.  It  is  not  said  to 
be  altered  without  the  defendant's  consent. 
Now,  it  is  not  sufficient  to  state  alteration 
simply  in  a  plea ;  you  must  go  on  to  state 
that  the  alteration  was  made  under  such 
circumstances  as  avoids  die  bUl.  You  must 
shew  the  -alteration  u  unjustifiable.  The 
defendant  does  that  by  saying  he  gave  no 
consent  after  he  became  of  age ;  and,  then, 
whether  he  gave  a  previous  consent  or  not 
is  immaterial,  and  thus  all  the  &cts  alleged 
in  the  plea  are  shewn  to  have  taken  place 
during  the  in&ncy  of  the  defendant. 

Maole,  J.— This  is  a  good  plea  of  in- 
fancy. The  plea  is,  that  the  defendant 
accepted  the  bill  in  a  particular  manner ; 
that  he  wrote  upon  the  bill,  and  that  the 
date  was  inserted  afterwards  while  the  de- 
fendant was  an  infant,  such  date  not  being 
authorized  by  him  afler  he  became  of  age. 
"  The  whole  acceptance  was  complete  before 
J  came  of  age,  and  I  did  not  ratify  it  after- 
wards." The  plea  of  in&ncy  is  complete 
at  the  end  of  the  first  paragraph ;  the  addi- 
tion of  the  special  circumstances  do  not 
alter  it,  nor  do  they  add  another  defence ; 
it  stands  as  it  did  before  they  were  intro- 
duced, "  I  accepted  when  I  was  an  infant." 

CaESswEU,  J.  concurred. 

Judgment  for  the  defendant. 


1847.      \  GRAND  JUNCTION  WATERWORKS 
June  1.    /  COMPANY  V.  ROY. 

Practice. — Entering  Appearance — Per- 
sonal Service. 

Where  a  writ  of  summons  issued  into 


Middlesex  had  been  sent  by  post  to  a  deft*' 
dant,  an  attomeyi  in  London,  to^  after' 
wards  admitted  the  receipt,  and  said  h* 
would  enter  an  appearance, — Held,  insufi- 
cient  to  entitle  the  defendant  to  a  rule 
absolute  in  the  first  instance  to  enter  as 
appearance,  but  sufficient  for  a  rule  nia. 

A  writ  of  summons  having  in  this  cue 
been  issued  into  Middlesex  on  the  10th  of 
May  against  the  defendant,  who  was  u 
attorney,  the  plaintiff's  attorney  wrote  to 
the  defendant,  stating  that  he  had  issued 
the  writ,  and  inclosing  him  the,  original 
writ  and  also  a  copy,  and  sent  this  letter  b; 
post  to  the  defendant's  place  of  business  ia 
London.  Neither  the  writ  nor  the  eapj 
were  ever  returned  to  the  plaintiff's  attome;, 
and  shortly  afterwards  the  defendant  called 
at  the  office  of  the  plaintiff's  attomej, 
which  was  situate  in  London,  adnikted 
the  receipt  of  the  writ,  and  said  he  woald 
enter  an  appearance  and  return  the  wiic 
No  appearance  having  been  entered,  the 
plaintiff's  attorney  called  at  the  office  of 
the  defendant,  wluch  was  in  London,  sod 
saw  one  of  the  defendant's  partners,  who 
stated  that  the  defendant  had  asked  him  to 
attend  to  the  business,  and  that  he  would 
do  so.  No  appearance  having  yet  bera 
entered,  and  the  above  fects  appearing  upon 
affidavit — 

Scotland  moved  for  leave  to  enter  an 
appearance  for  the  defendant. 

Wilde,  C.  J. — The  Judges  have  cone  to 
a  general  rule  not  to  allow  any  equivalAt 
for  personal  service  in  cases  of  this  kind. 
Here  you  send  the  writ,  which  is  admitted  to 
have  been  received,  into  a  diffiacnt  count; 
from  that  in  which  you  could  properly 
serve  it.  There  is  no  reason  why  yon 
should  not  have  made  personal  serTke. 
Your  affidavit  is  sufficient  to  entitle  yon  to 
a  rule  to  shew  cause,  but  not  to  a  nde 
absolute  in  the  first  instance. 

Attie  nisi  to  enter  an  appearouee 
for  the  defendant. 
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TUCKEY  V.  HAWKINS. 


1847 

Jane  8. 

Statute  of  Limitations — Bond,  with  Con- 
dition— Pleading, 

To  a  declaration  upon  a  bond,  not  setlinff 
out  any  condition,  plea,  that  the  debt  and 
eaute  of  action  did  not  accrue  within  twenty 
fears.  Replieation,  taking  issue  thereupon. 
At  the  trial  the  bond  and  condition  were 
produced,  when  it  appeared  that  the  bond 
had  been  executed  more  than  twenty  years ; 
ind  that  the  condition  was  for  the  payment 
•/the  money  after  the  death  of  a  party  who 
mas  proved  to  have  died  within  twenty  years ; 
— Hdd,  that  the  plea  was  disproved. 

Sembk — that  the  plaintiff  might  have 
replied,  shewing  when  the  condition  was 
broken. 

Debt,  upon  a  bond,  by  the  plaintiff  as 
ezecntor.  The  declaration  stated,  that, 
whereas  heretofore,  and  in  the  lifetime  of 
J.  Tockey,  to  wit,  on  the  1 6th  of  September 
1814,  the  defendant,  by  his  certain  writing 
oUigatory  sealed  with  his  seal,  and  now 
shewn  to  the  Court  here,  the  date  whereof 
is  the  day  and  year  aforesaid,  acknowledged 
himself  to  be  bound  in  6,000j.  Breach, 
Om  he  had  not  paid  that  sum,  or  any  part 
diereof. 

Plea— That  the  debt  and  cause  of  action 
in  the  declaration  mentioned  did  not  accrue 
at  any  time  within  twenty  years  next  be- 
fore the  commencement  of  the  suit. 

Replication — That  the  debt  and  cause 
of  a^on  in  the  declaration  mentioned  did 
aceme  within  twenty  years  next  before  the 
commencement  of  the  suit. 

The  cause  was  tried,  at  the  last  Summer 
aarices  for  Liverpool,  before  Cresswell,  J. 
The  bond  in  question  was  produced  al  the 
trial,  and  was  dated  the  16th  of  September 
1814.  Itwas  in  the  usnalform,  and  contained 
at  the  foot  of  it  the  following  condition  :— 
"  The  condition  of  this  obligation  is  such  that 
if  the  above  boanden  O.  Hawkins,  his  heirs. 
See.  shall  and  do  well  and  truly  pay  unto  the 
above-named  J.  Tuckey,  his  executors,  &c. 
S,O00i.,  within  six  months  after  the  death  of 
B.  BranUiwayt,  this  obligation  to  be  void." 
It  WM  proved  that  E.  Branthwayt  had  died 
wHUn  twenty  years  before  the  commence- 
ment of  the  suit.  The  Judge,  upon  this 
evidence,  directed  the  jury  that  if  they  be- 
Mbw  SeaiBS,  XVI.-C.P. 


lieved  the  evidence,  it  disproved  the  plea, 
and  their  verdict  must  be  for  the  plaintiff. 
The  jury  having  found  a  verdict  for  the 
plaintiff, — 

Hurlstone,  in  Michaelmas  term  last,  ob- 
tained a  rule  nisi  to  set  this  verdict  aside 
for  misdirection. 

Watson  and  Cleasby  (June  7,)  shewed 
cause. — The  only  question  on  these  plead- 
ings is,  when  did  the  cause  of  action  accrue  ? 
The  declaration  does  not  import  that  the 
bond  was  without  a  condition,  and  no  action 
is  maintainable  till  the  condition  be  broken. 
The  bond  was  &post  obit  bond,  and  the  death 
was  proved  to  have  taken  place  within 
twenty  years,  and  that  fact  being  established 
at  Nisi  Prius,  the  plaintiff's  case  was  com- 
plete. The  two  cases  of  Sanders  v.  Coward 
(I)  mentioned  when  this  rule  was  moved 
for,  do  not  apply.  The  condition  of  the 
bond  was  there  set  out  on  oyer,  but  the 
Court  of  Exchequer  there  laid  down  that 
the  cause  of  action  is  the  breach  of  the  con- 
dition ;  and  the  question  here  is  one  of  fact 
more  than  of  pleading. 

[Maulb,  J. — The  question  turns  on  the 
record.  You  might  in  the  declaration  have 
set  out  the  bond  and  the  condition,  and 
aver  the  death  within  twenty  years.] 

T-bat  is  not  the  usual  way  of  pleading. 
Defendant  might  have  set  out  the  condition, 
and  then  he  must  have  averred  that  the 
death  took  place  more  than  twenty  years 
ago. 

[Maule,  J, — They  say  you  declare  upon 
a  bond  payable  presently,  to  which  they 
plead,  not  payable  within  twenty  years: 
you  reply  it  was  payable  within  twenty 
years.  If  their  view  be  correct,  they  should 
have  demurred.] 

The  plea  is  framed  under  the  statute 
3  &  4  Will.  4.  c.  42.  s.  S,  and  means,  the 
plaintiff  was  entitled  to  recover,  but  more 
than  twenty  years  ago ;  the  replication  says  it 
was  not  twenty  years  ago,  which  is  a  question 
of  evidence.  (They  were  then  stopped  by  the 
Court.) 

Hurlstone,  (June  8,)  in  support  of  the 
rule. — The  question  is,  what  is  the  mean- 
ing of  the  words  "  debt  and  cause  of  action 
in  the  declaration  mentioned"?  It  must 
mean  that  which  the  plaintiff  has  set  out  in 

(1)  13  Mee.  &  Wels.  65;  8.cl3Uw  J.  Rep. 
(n.s.)  Exeh.  342 ;  and  IS  Uee.  &  Welt.  48  ;  t.e. 
15  Lair  J.  Rep.  (n.s.)  Ezcb.  97. 
2D 
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his  declaration  as  the  canse  of  action  ;  that 
is,  the  debt  The  defendant  says,  "  I  admit 
the  debt,  but  it  accrued  more  than  twenty 
years  ago."  There  is  a  debt  created  by 
the  bond,  independently  of  the  condition— 
Sanders  t.  Coward;  and  the  obligatory 
part  of  the  bond  and  the  condition  are  so 
far  distinct  instruments,  that  if  the  bond 
alone  were  declared  on,  and  non  est  factum 
only  pleaded,  the  plaintiff  would  recover  on 
proof  of  the  execution  of  the  bond,  though 
the  condition  might  not  have  been  broken. 
The  plaintiff  might  have  obviated  the  diffi- 
culty, by  setting  out  in  his  replication  the 
bond  and  condition — Bleteet  v.  Appleby  (2). 
The  bond  and  condition  may  be  contained 
in  distinct  instruments.  Where  oyer  is 
craved  of  a  bond  it  is  not  thereby  craved 
of  the  condition,  nor  vice  vend — Cabell  v. 
Vaughan  (3),  Cook  v.  Remington  (4),  Shep, 
Touch.  367.  If  the  bond  and  condition 
may  be  distinct  instruments,  they  may  also 
be  executed  at  different  times ;  in  such  a 
case  there  can  be  no  doubt  that  a  plea  like 
the  pretent  would  be  an  answer,  and  the 
plaintiff  would  have  to  reply  the  condition. 
The  course  of  pleading  must  be  the  same 
in  that  case  and  in  the  present. 

[Wilde,  C.J. — Then  there  would  be  a 
distinct  cause  of  action  during  the  interval.] 

[Cressweix,  J. — Do  you  say  that  the 
bond,  as  set  out  in  the  declaration,  is  to  be 
taken  as  a  single  bond,  or  as  a  bond  with  a 
condition  ?] 

The  declaration  would  apply  equally  to 
either. 

[Cre8sw£ll,  J.— If  so,  and  if  by  your 
plea  you  leave  that  still  ambiguous,  how  do 
you  deprive  the  plaintiff  of  his  privilege  of 
treating  it  either  as  one  or  the  other  ?] 

[WiLDB,  C.J. — You  give  a  good  pritad 
facie  answer.  The  mistake  is  in  supposing 
that  the  plea  precludes  the  plaintiff  from 
shewing  tiiat  the  catue  of  action  did  not 
accrue  within  twenty  years.] 

The  jury  will  then  have  to  try  a  colla- 
teral fact  not  raised  upon  the  pleadings. 

[Wilde,  C.J. — So  they  do  in  the  com- 
mon case  of  the  Statute  of  Limitations  being 
pleaded  to  a  bill  of  exchange,  and  a  subse- 
quent acknowledgment  put  in  by  the  plain- 
tiff to  take  the  case  out  of  the  statute.] 

(2)  1  Utw.  680. 

(3;  1  Saand.  289,  n.  (2). 

(4)  6  Mod.  237. 


[Cresswell,  J. — Yon  would  hardly  con- 
tend that  your  plea  would  have  been  good 
if  it  had  said  that  the  bond  was  sealed  and 
delivered  more  than  twenty  years  ago.] 

That  might  not  have  satisfied  the  woids 
of  the  statute. 

Wilde,  C.J. — This  was  a  mle  to  set 

aside  the  plaintiff's  verdict  for  misdirection. 
The  declaration  is  in  -the  usual  form,  not 
setting  forth  the  bond.  To  this  the  defen- 
dant has  pleaded  that  the  debt  and  cause  of 
action  in  the  declaration  mentioned  did  not 
accrue  within  twenty  years  before  the  com- 
mencement of  the  suit,  and  the  replication 
takes  issue  upon  this  allegation.  Upon  the 
trial  the  bond  was  produced,  and  appeared 
to  be  a  post  obit  bond  ;  and  it  was  shewn 
that  the  party  named  in  it  had  died  within 
twenty  years.  The  Judge  was  called  upon 
to  decide  whether  the  bond  proved  or  nega- 
tived the  plea ;  and  he  directed  the  jury  that 
the  condition  of  the  bond  was  consistent 
with  the  declaration,  and,  coupled  with  the 
other  evidence,  disposed  of  the  plea.  I  am 
of  opinion  that  the  direction  was  correct, 
and  that  this  rule  must  be  discharged. 
With  respect  to  the  Statute  of  Limitations 
there  are  certain  anomalies  well  recognised. 
Thus,  to  an  action  on  a  bill  of  exchange, 
where  the  Statute  of  Limitations  is  pleaded, 
a  subsequent  acknowledgment  of  the  bill 
within  six  years  will  negative  the  plea. 
The  object  of  the  legislature  in  passing  the 
Statute  of  Limitations  was  to  prevent  stale 
demands  being  brought  forward  at  a  time 
when  all  a  defendant's  witnesses  might  be 
dead  ;  and  twenty  years  was  thought  a  suffi- 
cient time  for  that  purpose.  Bearing  this 
in  mind,  in  construing  the  words  of  the  act, 
we  find  that  the  legislature  has  used  the 
woifs  "cause  of  action;"  the  meaning  of 
which  must  be,  that  where  the  party  hw 
had  a  l^;al  cause  of  action  more  than  twenty 
years  ago,  he  shall  be  barred.  Applying 
this  to  the  present  record,  we  find  here  a 
declaration  in  a  form  well  reoognized,  both 
where  the  bond  is  subject  to  a  conditioB 
and  where  it  is  not.  A  plaintiff,  therefore, 
who  has  declared  in  this  way  cannot  be 
understood  as  excluding  this  from  being 
B  bond  subject  to  a  condition.  Suppose, 
however,  it  were  to  be  taken  on  this  decla- 
ration that  this  was  a  single  bill,  has  the 
defendant  then  taken  the  right  course  ?  He 
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ayi,  here  is  a  declaration  on  a  single  bill, 
shewing,  on  the  face  of  it,  that  the  cause  of 
actioD  did  not  arise  within  twenty  years, 
and  he  pleads,  therefore,  the  Statute  of 
Limitations;  the  plaintiff  says,  that  the 
canie  of  action  did  arise  within  twenty 
yean ;  if  so,  and  the  defendant  is  right  in 
hi*  construction  of  the  declaration,  he  should 
have  demurred  to  the  replication,  because 
the  plaintiff  would  be  going  to  the  country  - 
on  what  was  mere  matter  of  law  appearing 
upon  the  record.  I  am  of  opinion ,  however, 
that  this  declaration  contains  nothing  incon> 
aisteDt  with  the  plaintiff  shewing  at  Nisi 
Prios,  that  the  cause  of  action  accrued  within 
twenty  years,  by  the  non-performance  of 
the  condition  upon  which  the  liond  became 
payable. 

CoLTMAN,  J. — I  am  of  the  same  opinion, 
that  the  evidence  was  properly  received  at 
Nisi  Prins,  and  that  the  verdict  was  proper 
apon  that  evidence,  which  is  aU  we  have  to 
eonsider.  The  object  of  the  statute  was, 
that  the  party  should  not  be  barred  if  his 
caoae  of  action  accrued  within  twenty  years. 
The  defendant,  if  he  had  a  good  defence 
might  have  craved  oyer  of  the  bond  and 
oondition,  and  pleaded  the  statute.  I  am 
disposed  to  agree  with  Mr.  Hurlstone,  when 
be  says,  that  the  plaintiff  might  have  replied, 
shewing  when  the  condition  was  broken, 
and  that  it  was  within  the  twenty  years. 
Possibly  the  replication  was  open  to  special 
demurrer,  because  it  is  rather  to  be  inferred 
irom  the  declaration  that  the  cause  of  action 
accrued  more  than  twenty  years  ago ;  but 
here  the  defendant  has  passed  that  by,  and 
had  gone  to  the  jury. 

Williams,  J. — It  appears  to  me  that  the 
result  of  the  pleadings  is,  that  the  plaintiff 
goes  to  trial  on  the  issue,  whether  the  cause 
of  action  accrued  within  twenty  years  ;*and 
he  has  pxoved  that  it  did  accrue  within  that 
time. 

Cbesswbix,  J.— I  continue  to  entertain 
the  opinion  I  had  at  the  trial.  According 
to  Mr.  Unrlstone's  argument  this  declara- 
tion is  consistent  with  this  being  a  bond 
with  a  condition,  because  the  argument  is, 
that  when  the  plea  was  pleaded,  the  plain- 
tiff ought  to  have  replied  that  the  condition 
was  broken  within  twenty  years ;  this  argu- 
ment supposes  such  a  replication  to  be  con- 
sistent with  the  declaration,  because,  other- 

e,  it  would  have  been  a  departure.     If 


so,  the  plea,  which  is  pleaded  in  the  general 
form,  leaves  it  equally  consistent  with  the 
declaration  that  the  bond  was  or  was  not  with 
a  condition.  At  the  trial,  therefore,  the 
plaintiff  might  treat  it  as  either. 

Rule  discharged,  with  costs  (4). 


June  13 


u 


OFFICER. 


Banking  Co-partnership — Liability  of 
retired  Members — Scire  Facias — 7  Geo.  4. 
c.  46. 

Where  execution  has  issued  against  one 
or  more  of  a  hanking  co-partnership,  esta- 
blished under  7  Geo.  4.  e.  46,  and  no  satis- 
faction has  been  obtained,  and  the  Court 
sees  grounds  for  believing  that  a  plaintiff 
has  used  due  diligence  to  obtain  satisfaction 
from  the  existing  members  of  the  company, 
it  will  allow  a  scire  facias  to  issue  against 
former  members ;  and  it  is  not  necessary  that 
execution  should  have  first  issued  against  all 
the  existing  members,  (Wilde,C.  J.  dubitante). 

The  Court  will  grant  a  scire  facias  against 
parties  upon  primft  facie  evidence  of  their 
having  been  members  at  the  time  of  the  eon- 
tract,  there  being  no  affidavit  upon  their 
part  in  contradiction. 

Semble — That  where  judgment  has  been 
obtained  against  a  public  officer  of  a  banh, 
sued  under  the  above  statute,  the  partner- 
ship effects  of  the  bank  may  be  seized  in 
execution. 

It  is  not  a  sufficient  ground  for  shortening 
the  time  within  which  parties  have  to  shew 
cause,  that  otherwise  the  three  years  men- 
tioned in  the  above  statute  as  the  limit  of  a 
retired  partner's  liability  might  elapse. 

In  this  case  judgment  had  been  obtained 
against  the  defendant,  who  was  the  regis- 
tered public  officer  of  the  Newcastle-upon- 
Tyne  Joint-Stock  Banking  Company,  upon 
a  promissory  note  for  1 4,000 J.,  dated  the 
26th  of  February  1845.  The  plaintiff  not 
having  obtained  satisfaction  upon  the  judg- 
ment,— 

(4)  lo  this  cat*  ipeedj  •xeeuUon  bad  been 

nanted  at  the  trial ;  and  it  was  therefore  neeaaaar;, 
in  order  to  gire  the  plaintiff  the  costs  of  the  rule, 
to  diaebarge  tbe  rule  with  coata. 
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Martin,  upon  a  former  day,  obtained  a 
rule  to  shew  cause  why  a  writ  of  scire f ados 
should  not  issue  upon  the  judgment  against 
certain  persons,  who,  it  was  alleged  in  the 
affidavits  on  which  the  rule  was  moved,  had 
been  members  of  the  banking  company  at  the 
time  when  the  contract  was  made,  and  within 
three  years  from  the  date  of  this  application. 
The  affidavit  in  support  of  the  rule,  made 
by  the  attorney  of  the  plaintiff,  stated  that 
the  co-partnership  in  ^^estion  was  subject 
to  the  provisions  of  7  Geo.  4.  c.  46 ;  diat 
on  the  26th  of  January  1846,  they  suspended 
payment,  and  "  are  now,  as  deponent  verily 
believes,  in  a  state  of  utter  and  hopeless 
insolvency;"  that  judgment  was  recovered 
upon  the  promissory  note  in  question  against 
M'Kenzie,  the  public  officer  of  the  company, 
on  the  12th  of  April  1847;  that  a  fi.  fa. 
was  issued  against  M'Kenzie,  directed  into 
the  county  in  which  M'Kenzie  "resides, 
as  deponent  believes,"  and  that  the  sheriff 
returned  nulla  bona ;  that  a  $ei.  fa.  was 
issued  against  seven  of  the  existing  members, 
and  final  judgment  duly  obtained  against 
them,  and  a^.  fa.  and  testatum  fi.  fa.  issued 
thereupon  into  the  respective  counties  in 
which  they  were  resident ;  that  to  some  there 
had  been  returns  of  nulla  bona,  to  others  no 
return  at  all,  but  deponent  believed  that  no 
part  of  the  debt  or  costs  would  be  obtained 
from  any  of  them  ;  that  there  were  fifty-four 
members  of  the  co-partnership  included  in 
the  last  return  of  the  members  of  the  co- 
partnership, made  under  7  Geo.  4.  c.  46 ; 
that  eight  of  these  were  dead,  and  were  all 
persons  in  poor  circumstances,  and  possessed 
of  but  little  means  or  property ;  that  nine 
were  out  of  the  jurisdiction,  seven  domestic 
or  other  servants,  that  another  was  matron 
of  a  lunatic  asylum,  that  eight  had  been 
lately  bankrupts,  or  had  assigned  away,  by 
bill  of  sale  or  otherwise,  their  effects,  and 
two  had  ceased  to  be  members  since  the 
return.  The  affidavit  then  mentioned  the 
condition  in  life  of  twelve  others,  pitmen, 
excisemen,  clerks,  &c. ;  that  another  "  was 
stated  not  to  be  worth  \0l. ;"  that  an  action 
of  sci.  fa.  was  pending  against  another, 
to  which  he  had  pleaded  that  he  was 
not  a  shareholder,  and  that  if  his  liability 
was  established,  deponent  believed  he  would 
be  unable  to  pay  the  debt  and  costs  pending 
against  him  :  with  respect  to  all,  except 
two,  the  affidavit  set  out  similar  reasons  for 


believing  that  they  were  not  likely  to  be 
able  to  pay  the  debt,  and  concluded  by 
saying,  that  "  all  the  present  members  of 
the  co-partnership  are  unable,  aa  deponent 
verily  believes,  to  pay  the  said  debt  and 
costs  in  this  cause,  and  that  he  verily  and 
firmly  believes  that  the  creditors  of  the  said 
banking  company  will  all  lose  their  respec- 
tive debts,  unless  they  are  allowed  to  pro- 
ceed in  the  present  manner  against  the 
retired  members."  On  behalf  of  one  of 
the  defendants,  of  the  name  of  Stodis,  die 
returns  made  under  7  Geo.  4.  e.  46.  of  the 
names  of  the  partners  were  pat  in,  fion 
which  it  appeared  that  his  name  was  inserted 
in  the  return  of  March  1844,  but  vat 
omitted  firom  the  return  of  March  1845  and 
the  subsequent  returns.  There  was  also 
a  return  made  in  November  1844  (not  in 
pursuance  of  the  act,  which  requires  it  to  be 
made  between  the  28th  of  February  and  the 
25  th  of  March),  and  in  this  return  alio 
Stock's  name  was  omitted.  His  name  was 
not,  however,  mentioned  in  the  retutn  of 
1845,  as  of  a  person  who  bad  ceased  to  bea 
member,  as  required  by  Schedule  B.  of  the 
statute.  The  returns  were  also  objected  to 
as  not  being  any  evidence  to  shew  who  were 
the  members  of  the  co-partnership,  they 
being  signed  by  the  cashier,  who  did  not 
appear  to  be  one  of  the  public  officers  of  tb« 
co-partnership. 

Martin,  on  moving  for  the  rule,  also 
applied  to  shorten  the  time  within  which  the 
above  parties  were  to  shew  cause,  stating 
as  the  ground  that  otherwise  the  three  years 
mentioned  in  the  statute  might  elapse  befiin 
execution  could  issue.  The  Courts  have 
always  construed  Statutes  of  Limitation  so 
as  if  possible  to  prevent  plaintifib  being 
ban«d  from  just  demands. 

[Wilde,  C.J. — Although  I  shonld  feel 
bound  in  cases  similar  to  those  which  have 
been  decided,  yet  I  am  not  at  all  disposed 
to  extend  the  rule,  nor  can  I  see  the  policy 
of  doing  so ;  you  may  take  the  rule  mm, 
but  in  the  usual  form.  J 

Watson,  ChanneU,  Serj.,  Cowling,  Sir  J. 
Bayley,  and  Bramuell  now  shewed  cause. — 
The  affidavits  are  insufficient.  The  parties 
now  sought  to  be  charged  are  only  second- 
arily liable,  and  the  plaintiff  ought  to  shew 
that  he  has  exhausted  all  the  means  of 
obtaining  payment  from  the  parties  piima- 
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lily  HMt—Eardley  v.  Lun  (I).  £xecu- 
tion  ougbt  to  have  gone,  at  all  events, 
igaiiMt  all  the  existing  members,  who  are 
not  shewn  to  be  unable  to  pay  anything. 
Many  of  them  are  not  even  stated  to  be 
insolvent,  and  with  respect  to  two  nothing 
whatever  is  stated ;  something  might  pro- 
bsbly  have  been  obtained  from  each. 

[Maitui,  J. — Might  not  this  be  pleaded 
when  the  parties  are  brought  up  by  the  scire 
fadat?] 

It  is  not  necessary  to  contend  this,  be- 
cause no  doubt  the  Court  may  now  enter- 
tain the  question. 

[Maule,  J. — It  might  be  important  to 
shew  the  Court  that  this  is  the  only  way 
the  question  can  be  raised.] 

They  then  contended,  that  the  affidavits 
did  not  sufficiently  shew  that  the  parties, 
and  especially  Stocks,  were  members  at  th« 
time  of  the  contract;  and  on  this  point 
Sumard  v.  Dunn  (2)  was  cited  and  distin- 
guished. 

Martin  and  If.  HiU,  in  support  of  th« 
nde. — ^Although,  according  to  Eardley  v. 
Lam,  there  must  be  one  hoHd  fide  execu- 
tion issued  before  a  party  can  proceed 
)^Dst  former  members  of  the  company, 
yet  that  is  all  that  is  necessary  to  satisfy 
the  statute.  It  was  probably  thought,  when 
the  statnte  was  enacted,  that  an  execution 
against  one  would  enable  a  creditor  to  seize 
the  partaeiship  effects,  and  if  they  proved 
insufficient  be  might  proceed  against  former 
partners. 

[Wiu)B,  C.J. — Why  should  not  execu- 
tion against  the  public  officer  enable  you  to 
sene  the  partnership  effects  7  If  yon  had 
got  a  judgment  against  all  the  partners  it 
would  enable  you  to  do  so ;  and  section  12, 
enacts,  that  a  judgment  against  a  public 
officer  shall  have  the  like  effect  upon  the 
property  of  the  co-partnership  as  if  such 
judgment  had  been  obtained  against  the 
co-partnership.] 

[MAUI.E,  /.-—Section  12.  seems  express 
upon  the  point.] 

In  this  case  there  are  no  partnership 
effects.  Seetion  13.  of  the  statute  enacts, 
"  that  upon  a  judgment  against  a  public 
officrar  execution  may  be  issued  against  any 

(1)  12  Ad.  &  EL  802 ;  s.  0. 10  Law  J.  Rep.  (n.s.) 
Q.B.  46. 

(2>  12  Mm.  it.  WeU.-65S;  s.o.  13  Law  J.  Rep. 
(u.)  Kzeb.  324. 


member  or  members  for  the  time  being; 
and  that  in  case  any  such  execution  against 
any  nember  or  members  for  the  time  being  of 
any  such  co-partnership  riiall  be  inefGeotual, 
it  shall  be  lawful  to  issue  execution  against 
any  person  or  persons  who  was  or  were  a 
member  or  members  of  such  co-partnership 
at  the  time  the  contract  was  entered  into." 
If  the  statute  is  to  be  construed  according 
to  the  ordinary  meaning  of  the  words  used, 
which  is  the  rule  laid  down  by  Parke,  B.  in 
Becke  v.  iS'nii<A(3),  that  section  contem- 
plates execution  issuing  against  a  former 
member,  where  execution  has  previously 
issued  against  one  only  of  the  existing 
members.  Such  an  execution  gives  the 
plaintiff  a  locus  standi,  and  it  will  be  for 
the  Court  then  to  look  whether  in  the 
particular  case  before  it  be  has  used  due 
diligence. 

Wilde,  C.J.— In  this  case  the  majority 
of  the  Court  are  of  opinion  that  the  rule 
should  be  absolute  for  issuing  the  scire 
facias.  For  myself^  I  have  considerable 
doubts ;  but  I  entertain  the  greatest  respect 
for  the  opinions  of  my  Brodiers,  and  it  is 
important  that  the  plaintiff  should  not  be 
delayed.  The  first  point  is,  whether  it  is 
sufficiently  shewn  that  the  parties  were 
members  at  the  time  of  the  contract.  That 
depends  upon  three  facts.  The  attorney 
swears  he  is  informed  and  believes  that 
these  parties  were  such  members,  and  he 
then  goes  on  to  give  the  grounds  for  his 
belief.  It  was  the  duty  also  of  the  bank  to 
make  a  return  of  those  who  had  retired 
from  the  concern.  There  is  found  a  return 
upon  oath  by  the  cashier  of  the  persons 
who  by  the  books  of  the  company  appear  to 
be  members.  The  attorney  sets  that  forth, 
and  says  he  is  informed  and  believes  that  the 
different  patties  are  members.  There  is  no 
return  of  any  of  them  having  ceased  to  be 
members ;  but  there  is  a  return,  not  at  the 
time  required  by  the  act,  in  November,  pur- 
porting to  contain  a  list  of  the  members, 
and  omitting  one  of  the  present  parties. 
That  return,  however,  is  not  pursuant  to 
the  act.  There  is  no  affidavit  that  the 
parties  have  ceased  to  be  members.  The 
question    therefore    is,    whether   there   is 


(3)  2  Mee.  &  Wels.  195;  a.  c.  6  Law  J.  Rep. 
(N.S.)  Ezcb.  54. 
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sufficient  primd  facie  to  warrant  the  Court 
to  issne  the  writ,  that  is,  whether  enough 
has  been  done  to  entitle  the  plaintiff  to  put 
the  question  between  him  and  the  other 
parties  in  issue.  Considering  that  the  object 
of  the  writ  is  to  enable  the  parties  to  try 
their  respective  rights,  and  diat  they  will 
not  be  finally  bonnd  by  the  decision  of  this 
Court,  the  Court  thinks  that  enough  has 
been  done  to  entitle  the  plaintiff  to  his  rule 
in  this  respect.  The  second  question  is, 
whether  the  plaintiff  has  brought  properly 
before  the  Court  that  he  has  satisfied  in 
form  and  substance  the  statute  7  Geo.  4. 
c.  46,  so  as  to  induce  the  Court  to  believe 
that  he  has  used  due  diligence  in  endea- 
vouring to  obtain  satisfaction.  It  appears 
that  he  has  issued  several  writs  of  fi,  fa,, 
each  of  which  has  been  ineffectual ;  to  most 
of  them  there  has  been  a  return  of  nulla 
bona,  and  with  respect  to  all,  there  is  the 
oath  of  the  attorney,  that  he  believes  no 
part  of  the  debt  or  costs  would  be  obtained 
from  any  of  them.  The  first  point  is,  whe- 
ther the  issuing  writs  of  execution  against 
any  number  short  of  the  whole  existing 
members  (and  there  is  no  difference  between 
the  issuing  against  one  and  against  several, 
but  short  of  the  whole,)  is  sufficient  to  give 
the  plaintiff  a  loctu  ttandi  against  the  non- 
existing  members.  I  have  myself  consider- 
able doubts  upon  this  subject;  my  Brothers, 
however,  are  all  of  opinion  that  it  is  suffi- 
cient, and  on  the  present  day  (4)  it  is  not 
necessary  to  have  this  question  more  dis- 
cussed, our  judgment  on  this  point  not 
concluding  the  parties.  The  Court,  there- 
fore, are  of  opinion  that  this  does  give  the 
plaintiff  a  locus  standi.  Then,  has  the 
plaintiff  in  his  affidavits  shewn  that  due 
means  have  been  taken  to  obtain  execution  ? 
As  to  all  but  two,  he  states  the  situation  in 
life  of  the  existing  members :  whether  those 
two  have  been  omitted  from  mistake  or 
otherwise  the  Court  are  unable  to  see,  but 
there  is  no  affidavit  in  answer  pointing  out 
any  existing  member  as  a  man  of  sub- 
stance :  it  is  left  wholly  upon  the  affidavits 
of  the  plaintiff.  This  is  the  important  part 
of  the  case,  because,  on  the  question  whether 
due  means  have  been  taken  to  obtain  exe- 
cution, the  opinion  of  this  Court  may  be 
conclusive.     For  my  own  part  I  have  some 

(4)  It  was  the  last  dajr  of  term. 


doubts,  but  my  Brothers  are  of  opinion 
that  enough  has  been  done.  With  respect 
to  Stocks,  it  does  not  appear  that  his  situa- 
tion is  so  far  different  as  to  prevent  the 
plaintiff  from  trying  whether  he  was  really 
a  member.  He  was  at  one  time  returned 
as  a  member,  and  though  he  was  subse- 
quently omitted,  yet  he  was  not  returned 
as  a  party  who  had  ceased  to  be  a  member. 
Rule  absoliUe. 


1847.  ■) 
ril27,29;  V 
July  8.      } 


BAYLEY  «.  BEADLEY. 


April! 
Julyi 

Landlord  and  Tenant — Estoppel — Aetim 
for  Use  and  Occupation. 

By  indenture  of  lease  of  the  26(A  of  Jum 
1810,  between  A,  of  the  one  part,  and  B, 
of  the  other  part,  after  reciting  a  fomer 
lease,  dated  the  2.1th  of  July  1 801,  made 
between  W.  S,  of  the  one  part,  and  A,  of 
the  other  part,  whereby  one  undivided  moiety 
of  certain  lands,  and  two  undivided  moieties 
of  certain  other  lands,  containing  eighty 
acres,  were  demised  by  W.  and  M.  S.  to  A, 
for  the  term  of  forty  years,  the  whole  of  the 
lands,  containing  eighty  acres,  and  the  said 
moiety  of  the  other  lands,  were  demised  bji 
A.  to  B.  for  the  remainder  of  the  term  of 
forty  years,  except  the  last  ten  days  thereof. 
A.  died  in  1813,  leaving  the  plaintiff  his 
real  and  personal  representative ;  and  B. 
died  in  1818,  leaving  the  defendant  his  per- 
sonal representative,  who  eonlinued  to  occupy 
the  lands  demised  until  the  time  of  the  trial. 
The  rent  was  regularly  paid  by  B.  and  the 
defendant  to  A.  and  the  plaintiff  up  to  Lady- 
day  1841,  when  the  lease  expired,  and  m 
December  1841  the  defendant  paid  rent  for 
the  whole  of  the  eighty  acres  to  M.  S.  The 
defendant  went  into  evidence  to  shew  that 
neither  A.  nor  the  plaintiff  had,  in  fact,  any 
title  to  the  undivided  third  part  of  the  eighty 
acres,  but  that  the  whole  was  in  M.  S. : — 
Held,  that,  at  all  eoente,  the  lease  of  1810 
established  a  prima  facie  case  of  title  in  the 
plaintiff,  which  the  defendant  must  rebut  by 
his  evidence,  and  that  the  plaintiff  had  a 
riyhl  to  treat  the  defendant  as  a  tenant  at 
sufferance  of  the  undivided  third  part  of  the 
eighty  acres,  and  to  sue  him  for  the  use  and 
occupation  thereof  after  the  expiration  of  the 
lease. 
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Debt  for  the  vae  and  occnpation  of  an 
nndinded  third  part  of  certain  lands,  &c., 
for  three  years,  ending  on  the  25th  of  March 
1844. 
Plea — Never  indebted. 
At  the  trial,  before  Alderson,  B.,  the 
plaintiff  put  in  evidence  an  indenture  of 
lease,  dated  the  26th  of  June  1810,  between 
Edward  Bayley  (the  father  of  the  plaintiff) 
of  the  one  part,  and  Greorge  Bradley  (the 
fiither  of  the  defendant)  of  the  other  part. 
Tfaii  deed  recited  a  former  lease,  dated  the 
27tk  of  July  1801,  and  made  between  the 
Rer.  William  Strong  and  Margaret  his  wife, 
of  the  one  part,  and  the  said  £.  Bayley,  of 
the  other  part,  which  recited  that  the  said 
Margaret  was  entitled  to  one  moiety  of  part, 
and  to  two  thirds  of  other  parts,  of  the 
several  farms,  lands,  &c.  thereinailer  men- 
tioned, or  some  of  them,  for  the  term  of  her 
Lfe,  or  some  other  estate  of  freehold,  under 
tin  will  of  Mary  Wakelin,  or  otherwise,  and 
that  the  said  E.  Bayley  was  entitled  to  the 
other  moiety  and  other  third  part  respec- 
tively, or  some  other  share  of  the  same 
fiuTU,  lands,  &c.  for  some  estate  of  free- 
hold ;  and  that  it  had  been  agreed  that  the 
said  W.  and  M.  Strong  should  lease  their 
interests  in  the  said  farms,  lands,  &c.  to  the 
sud  E.  Bayley,  and  then  contained  a  demise 
from  the  said  W.  and  M.  Strong  of  one 
undivided  moiety  of  a  farm  in  March  Fen, 
and  two  undivided  third  parts  of  two  farms 
in  West  Fen,  containing  eighty  acres,  and 
all  other  lands,  &c.  in  tiie  parish  of  March 
of  which  the  said  Margaret  was  seised  for 
an  estate  of  freehold  under  the  will  of  the 
said  M.  Wakelin,  to  hold  under  the  said 
E.  Bayley  for  the  term  of  forty  years  from 
the  5th  day  of  April  then  last  past,  at  the 
rent  of  60/.,  payable  half-yearly. 

After  these  recitals,  the  deed  of  June  26, 
1810,  proceeded  farther  to  recite  that  the  said 
M.  Strong  was,  at  the  date  of  the  said  lease 
of  Jaly  1801,  seised  of  some  estate  of  free- 
hold, under  the  will  of  the  said  M  .Wakelin,  as 
well  of  the  said  two  undivided  third  parts  of 
the  said  two  farms,  containing  eighty  acres, 
as  of  the  undivided  moiety  of  a  messuage, 
and  several  pieces  of  fen  ground  adjoining 
thereto  ;  and  that  the  said  E.  Bayley  had 
latdy  sold  and  conveyed  to  the  said  O. 
Bradley  the  other  undivided  moiety  of  the 
said  messuage  and  pieces  of  fen  ground,  and 
had  agreed  to  demise  to  him,  as  well  the 


whole  of  the  said  two  &rms,  containing  the 
eighty  acres,  as  the  other  moiety  of  the  said 
messuage  and  pieces  of  fen  ground,  for  so 
much  of  the  remainder  of  the  term  of  him, 
the  said  E.  Bradley,  under  the  lease  of 
July  27,  1801,  as  was  thereinafter  men- 
tioned. And  then  followed  a  demise  from 
the  said  £.  Bayley  to  the  said  G.  Bradley 
of  the  two  farms,  containing  eighty  acres 
and  an  undivided  moiety  of  the  messuage 
and  pieces  of  fen  ground,  for  the  remainder 
of  the  term  of  forty  years  granted  by  the 
lease  of  July  27, 1801,  except  only  the  last 
ten  days. 

It  was  proved  that  the  lessor,  E.  Bayley, 
died  in  1813,  leaving  the  plaintiff,  his  only 
son,  his  real  and  personal  representative ; 
and  that  the  lessee,  G.  Bradley,  died  in 
1818,  leaving  the  defendant,  his  son  and 
personal  representative ;  that  G.  Bradley 
held  the  lands  demised  by  the  lease  unHl 
his  death,  when  the  defendant  succeeded 
him  in  the  occupation  thereof,  and  continued 
to  occupy  them  till  the  time  of  the  trial ; 
that  the  rent  was  r^pilarly  paid  by  G. 
Bradley  and  the  defendant  to  E.  Bayley 
and  the  plaintiff  up  to  Lady-day  1841, 
when  the  lease  expired.  And  it  also  ap- 
peared, that  in  December  1841  the  defen- 
dant paid  to  M.  Strong  (who  was  shewn  to 
be  stUl  alive,  having  survived  her  husband), 
rent  for  the  entirety  of  the  eighty  acres. 

At  the  close  of  Uie  plaintiff's  case,  it  was 
objected,  by  the  counsel  for  the  defendant, 
that  an  action  for  use  and  occupation  would 
not  lie,  and  that  the  plaintiff  ought  to  have 
brought  an  action  of  ejectment ;  whereupon 
the  learned  Judge  gave  leave  to  move  to 
enter  a  nonsuit,  in  case  the  holding  on  after 
the  expiration  of  the  lease  did  not  raise  the 
question  of  the  defendant  being  tenant  to  or 
holding  by  sufferance  of  the  plaintiff. 

Witnesses  were  then  called  for  the  defen- 
dant, and  documents  produced  which,  it 
was  contended,  shewed  that  the  plaintiff  had 
no  right  to  maintain  the  action,  inasmuch  as 
it  appeared  from  it  that  neither  E.  Bayley 
nor  tbe  plaintiff  had,  in  fact,  any  title  to  the 
undivided  third  part  of  the  eighty  acres,  but 
that  it  was  in  Mrs.  Strong. 

On  behalf  of  the  plaintiff,  it  was  con- 
tended, that  the  acceptance  of  the  lease 
and  the  recitals  therein,  estopped  the  defen- 
dant from  relying  on  such  evidence,  even  if 
it  proved  the  want  of  title,  which  was  denied. 
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Tfas  leBrned  Jndge  directed  a  Teidict  for 
the  idaintiff  for  S2l.,  reserving  leave  to  the 
defendant  to  move  to  enter  a  verdict  for 
him. 

A  rule  niti  having  been  obtained  accord- 
ingly,— 

Byle»,  Serj.  and  O'MalUy  now  shewed 
cause. — The  defendant  cannot  controvert 
the  title  of  the  party  who  let  him  into  pos- 
session. The  deed  of  1810  recites  the  deed 
of  1801,  and  shews  that  Doctor  and  Mrs. 
Strong  in  1801  had  but  two  thirds,  and 
then  the  lessee  takes  the  whole  from  Ed- 
ward Bayley,  two  thirds  as  Mrs.  Strong's, 
and  one  third  as  his  own.  Can  the  lessee, 
after  having  executed  that  deed,  and  having 
got  the  term  under  it,  although  he  might 
have  been  in  possession  before,  say  that  the 
recital  is  fidse? — Richards  v.  HoCditch  (1), 
BalU  T.  Wettteood  (2).  Cooper  v.  Blandy 
(8)  shews  that  even  the  payment  of  rent,  or 
coming  into  occupation  under  one  who  has 
paid  rent,  is  an  estoppel.  In  that  case  there 
was  only  one  of  the  three  estoppels  which 
exist  in  this  case,  the  estoppel  in  pais  by 
the  payment  of  rent.  His  Lordship's  ex- 
pression is,  "where  a  party  has  enjoyed 
land,  he  is  estopped  to  dispute  his  landlord'a 
title"— Doe  d.  Knight  v.  Lady  Svttfthe(4). 
The  principle  of  that  case  is  recognized  in 
Doe  V.  Mills  (_S) :  "  It  is  said  that  Williams 
himself  was  not  let  into  possession  by  the 
lessor  of  the  plaintiff.  But  Williams  did 
not  come  in  under  any  one  else  ;  he  was  in 
possession  without  leave,  and  when  BuUen, 
the  lessor  of  the  plaintiff,  came  to  him  and 
said,  '  you  have  no  rig^t  to  the  premises,' 
he  acquiesced,  and  took  a  lease  from  Bullen. 
The  only  question  then  is,  whether  the  de- 
fendant came  in  under  Williams.  Now,  it 
appears,  Uiat  after  having  claimed  the  pro- 
perty from  Williams  as  his  right,  he  paid  him 
20/.  and  was  let  into  possession.  That  was 
either  an  act  of  collusion  between  Williams 
and  him,  to  enable  him  to  dispute  the  land- 
lord's title,  or  a  purchase  by  him  of  Wil- 
liams's interest.  In  either  case  the  defence 
was  inadmissible."  These  cases  clearly 
shew  that  if  there  were  an  estoppel  upon 

(1)  Selwyn,  N.P.  1372,  note. 

(2)  2CBmpb.  11. 

(S)  1  BiDg.  N.C.  46 ;  1.0.  3  Uw  J.  Rep.  ()i.s.) 
C.P.274. 

(4)  4  Mao.  &  Selw.  347. 

(3)  2  Ad.  &  El.  17;  a.c.  4  U«r  J.  Rep.  (n.r.) 
K.D,  10. 


the  (hther,  it  would  be  binding  on  the  ton 
as  representing  him,  and  even  upon  Mil. 
Strong  if  she  came  in  under  him. 

[Wilde,  C.J. — The  estoppel  doea  not 
continue  after  the  term  is  ended;  and  the 
only  qualification  engrafted  on  it  ii,  that 
the  party  must  restore  the  possession  to  Uw 
lessor  before  he  can  set  up  a  tide.] 

The  estoppel,  if  not  conclusive,  yet  throvi 
upon  the  tenant  the  burden  of  shewing  thit 
he  accepted  the  tide,  and  paid  rent  in  conie- 
quence  of  misrepresentation,  or  under  a  siii- 
take.  Here  the  tenant  has  not  satisfaetorilf 
shewn  that  the  tide  was  in  any  one  elie. 
The  only  evidence  is  the  recital  oonUioed 
in  die  deed  as  to  the  two  thirds,  wfaidi  ii 
no  evidence  as  to  the  one  third.  That  doei 
not  appear  to  have  been  conveyed  by  Mn. 
Strong.  It  is  impossible  for  the  defeadaiit 
clearly  to  shew  that  what  he  has  done  wis 
by  mistake. 

ChanneU,  Serj.  and  Dasenl,  in  snpport 
of  the  rule. — The  estoppel  ceases  at  the 
expiration  of  the  term — Co.  Litt.  4S.  lbs 
tenant  has  done  no  act  during  the  term  to 
dispute  his  landlord's  tide;  and  the  1mm 
having  expired,  and  the  plaintiff  haviag 
had  notice  that  the  entirety  of  the  landi 
were  about  to  be  let  by  Mrs.  StttMg,  sad 
having  said  he  would  direct  the  rent  to  be 
paid  by  the  defendant  to  her,  and  the  rat 
having  been  subsequendy  so  paid,  he  eaaaot 
maintain  an  action  for  use  and  occopatioa 
on  an  implied  contract.  There  is  notiunf 
from  which  a  tenancy  can  be  iaCerred.  Tht 
plaintiff  may  recovo:  in  an  action  of  eject- 
ment; and  if  the  defendant  is  aitenrardt 
sued  by  Mn.  Strong  as  to  one  third,  he 
may  set  up  the  eviction.  But  thore  b  no 
such  contract,  express  or  implied,  as  iriU 
support  an  action  for  use  and  ocenpatian. 
There  is,  indeed,  no  fact  in  the  case  beyaod 
the  mere  occupation — Fireema*  v.  /arjf  (6). 
And  the  plaintiff  is  bound  to  shew  bwr 
than  a  new  tide  and  occupation :  he  nnut 
shew  something  like  a  contract — Plaet  v. 
Ashbtf(7).  There  ou^  to  be  drcan- 
stanees  ftvm  which  the  relation  of  laaAorcl 
and  tenant  can  be  implied — Wooifdt* 
Landlord  and  Tenant,  647,  fiwvAv.  Wfi^ 

(«>•  -_. 

Cur.  aip.  tut. 

(6)  Moo.  &  Mai.  19. 

(7)  9  Uw  J.  Rep.  K.B.  174. 

(8)  1  Term  Rep.  M7,  per  Bailer,  J. 
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WiiDE,  C.  J.,  after  stating  the  facts, 
proceeded  thus:  —  Three  questions  were 
diacossed  in  the  argument  before  this  Court. 
Pint,  whether  the  defendant  was  estopped 
from  denying  the  plaintiff's  title.  Second, 
whether  supposing  there  was  no  estop- 
pel, the  defendant  had  succeeded  in  shew- 
ing that  the  title  was  not  in  Edward  Bay- 
lej  or  the  plaintiff,  but  in  Mrs.  Strong. 
Third,  whether  the  action  for  use  and  occu- 
pstion  would  lie,  supposing  that  the  defen- 
dant had  &iled  to  shew  that  the  title  was 
Dot  in  the  plaintiff. 

On  the  first  question,  the  Court  was  of 
i^ion  that,  at  all  events,  the  lease  esta- 
blished a  prmd  facte  case  of  title  in  the 
plaintiff,  which  Uie  evidence  adduced  by 
the  defendant  was  not,  in  point  of  fact,  in 
the  jndgment  of  the  Court,  su£Sciently  strong 
to  rebat,  so  that  even  supposing  the  first 
qnestion  to  be   decided  in   favour  of  the 
defendant,  the  second  must  be  decided  in 
fevonr  of  the  plaintiff.     On  the  third  ques- 
tion, the  Court  are  of  opinion,  that  the  ob- 
jection taken  by  the  defendant  at  the  trial 
has  no  foundation ;  for  that  the  plaintiff  had 
*i%ht  to  treat  the  defendant  as  a  tenant 
it  sufferance  of  the  undivided  third  part  of 
the  eighty  acres  for  the  period  during  which 
he  held  on  after  the  expiration  of  the  lease, 
and  to  sue  him  for  use  and  occupation  in 
fwpect  thereof.     Another  ground  was  also 
taken  by  the  counsel  for  the  defendant,  on 
the  argument,  as  to  the  third  question,  viz. 
•hat  the  evidence  adduced  at  the  trial  shew- 
ed that  the  plaintiff  had  in  fact  assented  to 
the  defendant's  holding  on  the  whole  of  the 
eighty  acres  as  tenant  to  Mrs.  Strong.   But 
on  reference  to  the  Judge's  notes,  it  is  plain 
that  no  such  point  was  taken  at  the  trial ; 
and,  consequently,  we  think,  that  the  de- 
fendant ought  not  to  be  allowed  to  raise  it 
on  the  argument  upon  the  rule,  which  must, 
therefore,  be  discharged. 

Rule  discharged. 


ELDERTON  V,  EMMENS. 


1847.     1 
May  25.  / 

Pleading — Effect  of  staling  Mutual  Pro- 
>»ise» — Meaning  of  word  "Permanent" — 
Arrest  of  Judgment. 

I*  a  declaration  against  a  public  officer 
of  an  insurance  and  loan  company,  the 
New  Sekies,  XVI.-C.P. 


first  count  alleged  that  in  consideration  that 
the  plaintiff  at  the  request  of  the  company 
had  agreed  to  become  their  permanent  attor- 
ney, the  company  agreed  to  retain  and  em- 
ploy the  plaintiff  as  such  permanent  attorney. 
Breach,  that  the  company  dismissed  the 
plaintiff  from  the  office  without  just  cause, 
and  appointed  other  persons  solicitors  to  the 
company. 

The  second  count  stated  that  it  was  agreed 
between  the  company  and  the  plaintiff,  that 
from  the  1st  of  January  then  next  the 
plaintiff  as  the  attorney  of  the  said  com- 
pany should  receive  a  salary  of  100/.  per 
annum  in  lieu  of  rendering  an  annual  bill 
of  costs  for  general  business,  <^c. ;  and  in 
consideration  that  the  plaintiff  had  promised 
to  fulfil  the  agreement  on  his  part,  the  com- 
pany promised  to  fulfil  the  same  on  their 
part,  and  to  retain  and  employ  the  plaintiff 
as  such  attorney.  Breach,  that  the  company 
refused  to  employ  the  plaintiff  as  such  attor- 
ney, and  wrongfully  dismissed  him,  and 
thence  refused  to  employ  him,  or  to  pay 
him  the  salary : — 

Held,  that  the  word  "  permanent"  in  the 
first  count  did  not  confer  any  durable  or 
special  appointment  as  attorney,  and  there- 
fore, on  non  assumpsit,  defendant  was  en- 
titled to  the  verdict. 

Held,  that  the  agreement  in  the  second  count 
implied  no  obligation  to  retain,  ^c.  as  therein 
alleged,  that  the  promise  was  indivisible,  and 
there  was  no  consideration  to  support  it. 

The  Court  ordered  a  verdict  to  be  entered 
for  the  defendant  on  the  first  count,  and  on 
the  second  arrested  the  judgment. 

This  was  an  action  brought  by  a  solicitor 
against  the  secretary  for  the  time  being  of 
the  Church  of  England  Life  and  Fire 
Assurance  Trust  and  Annuity  Company, 
for  refusing  to  employ  him  as  their  per- 
manent attorney  and  solicitor.  The  de- 
claration consisted  of  two  counts,  and  was 
as  follows :  —  First  count,  that  in  con- 
sideration that  the  plaintiff  at  the  request 
of  the  said  company  agreed  to  become  the 
permanent  attorney  of  the  company,  and  to 
act  as  such  for  reasonable  reward  to  be 
therefore  paid  by  the  company  to  the  plain- 
tiff for  his  services  in  that  behalf,  the  said 
company  promised  the  plaintiff  to  retain  and 
employ  him  as  such  permanent  attorney. 
And  the  plaintiff  saith,  that  after  the  making 
2E 
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of  the  said  agreement,  and  in  punaance 
thereof,  to  wit,  on  the  day  and  year  afore- 
said, the  said  company  did  in  fact  retain 
and  employ  him  as  such  permanent  attorney 
as  aforesaid.  And  he,  the  plaintiff,  then 
became  and  was  and  acted  as  the  permanent 
attorney  of  the  company,  and  hath  always 
from  thence  been  ready  and  willing  to  con' 
tinue  to  act  as  the  permanent  attorney  of 
the  company,  of  which  the  company  had  at 
all  times  notice.  Yet  the  company,  dis* 
regarding  their  said  promise,  did  not  nor 
would  permit  or  suffer  the  plaintiff  to  con- 
tinue to  be  the  attorney  of  the  said  company, 
or  to  act  as  such,  but  afterwards  and  before 
the  commencement  of  this  suit,  &c.,  with- 
out the  consent  of  the  plaintiff,  and  against 
his  will,  appointed  certain  other  persons,  to 
wit.  A,  B,  C.  and  D.  to  be  the  attomies  of 
the  said  company,  and  wrongfully  and  with- 
out any  just  or  reasonable  cause  for  so 
doing,  discharged  the  plaintiff  from  being 
or  acting  as  such  attorney  of  the  said  com- 
pany, and  deprived  him  of  all  gains  and 
profits  which  could  have  arisen  or  accrued 
to  him  in  that  behalf,  to  wit,  gains  and 
profits  to  the  amount  of  5,0002, 

Second  count— And  whereas  also  after- 
wards, to  wit,  on  the  30th  of  November 
1844,  it  was  agreed  hy  and  between  the 
plaintiff  and  the  said  company ^  that  from 
the  1st  day  of  January  then  next,  the  plain- 
tiff' as.  the  attorney  of  the  said  company 
should  receive  and  accept  a  salary  of  lOOl, 
per  annum,  in  lieu  of  rendering  an  annual 
bill  of  costs  for  the  general  business  trans- 
acted by  the  plaintiff  for  the  said  company 
as  such  attorney,  and  should  and  would  for 
such  salary  of  1002.  per  annum  advise  and 
act  for  the  said  company  on  all  occasions  in 
all  matters  connected  with  the  said  com- 
pany, (the  prosecuting  or  defending  of  suits, 
the  preparation  of  bonds  or  other  securities 
for  advances  by  the  said  company,  and 
monies  disbursed  by  the  plaintiff  being  ex-> 
cepted  ;  and  that  the  plaintiff  being  allowed 
in  respect  of  such  matters  to  make  the  usual 
and  regular  charges  of  an  attorney,)  and 
that  the  plaintiff  should  attend  the  secretary 
of  the  said  company  as  well  as  the  board  of 
directors  thereof,  and  the  meetings  of  the 
proprietors  thereof  when  required.  And 
the  said  agreement  being  so  made,  after- 
wards, to  wit,  on  the  said  30th  day  of 
November,  in  consideration  that  the  plaintiff 


had  at  the  request  of  the  company  promlaed 
the  company  to  perform  and  fulfil  the  same 
in  all  things  on  his  part,  the  said  company 
promised  the  plaintiff  to  perform  and  fulfil 
the  same  in  all  things  on  their  part,  and  to 
retain  and  employ  him  as  such  attortwy  of 
the  company  on  the  terms  aforesaid.    And 
although   the  company  did  for  a  certain 
small  space  of  time  thereafter,  to  wit,  for 
the  space  of  (bur  months,  in  pursuance  and 
fulfilment  of  the  said  agreement  and  o( 
their  promise  in  that  behalf,  retain  and  em* 
ploy  the  plaintiff  as  such  attorney  on  the 
terms  aforesaid,  and  did  pay  hira  a  small 
part  of  the  said  salary,  to  wit,  502.,  and 
although  the  plaintiff  was  at  all  times  from 
the  mdring  of  the  aaid  agreement  hitherto 
ready  and  willing  to  advise  and  act  for  the 
said  company,  and  accept  the  said  salary  oa 
the  terms  aforesaid,  and  in  all  other  respecti 
to  fulfil  the  said  agreement  on  his  pwt,  o( 
which   the  company   always  had   notice, 
yet   the    company,    disregarding  the  itii 
agreement  and  their  promise,  did  Ml  nr 
teould  continue  to  employ  the  said  fkk^ 
as  sueh  attorney  of  the  company  on  the  tirm 
aforesaid;  but,  on  the  contrary  thereof,*fter- 
wards  and  before  the  commencementof  ihii 
suit,  to  wit,  on  the  35th  day  of  Ma;  IM5, 
wrongfuUy  and  vithout  any  reasonabktMt 
dismissed  and  discharged  the  plai»tiffit» 
such  employment  and  retainer,  and  tbea 
and  from  thence  hitherto  have  whdly  te* 
fused  to  retain  or  employ  him  as  such 
attorney  of  the  company,  or  to  pay  bio 
the  salary  aforesaid,  by  reason  of  which 
last-mentioned  premises   the  plaintiff  hai 
wholly   lost  and    been    defurived  entiidj 
of  the  said  salary  of  1002,,  and  alio  of 
divers  great  gains  and   profits  which  he 
might  and  otherwise  would  have  deriwd 
firom  such  employment,  ia  and  about  tkc 
prosecuting  and  defending  of  divers  nik 
respectively  brought  by   and  agaiast  the 
said  company,  and  in  and  about  the  pre- 
paring of  divers  bonds,  contracts  and  leeii- 
rities  for  the  said  company,  and  otherfne, 
to  wit,  to  the  amount  of  5,000/.,  and  hai 
been  and  is  in  other  respects  greatly  ii^ind 
and  damnified. 

Then  fbllowed  the  common  comils  i* 
work  and  labour  and  on  an  account  aliit'- 
The  defendant  pleaded  fonr  pleas. 

First,  to  the  whole  declantkm,  nM  >*- 
sumpsit.     Issue  thereon. 
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Second,  to  the  first  connt,  justirying  the 
dismissal.    Replication,  de  ittjurid.     Issue. 

Third,  to  the  second  count,  justifying  the 
dismissal.    Replication,  de  injurid.    Issue. 

Fourth,  payment.  Replication,  denial 
thereof.    Issue. 

It  appeared  at  the  trial  of  the  cause,  which 
toolt  place  before  Cresswell,  J.,  at  the  Middle- 
sex Sittings  after  Trinity  term  1846,  that 
at  a  meeting  of  the  acting  committee  of  the 
Ciinrch  of  England  Trust  and  Assurance 
Institution  on  the  13th  of  April  1840, 
certain  resolutions  Were  come  to,  in  pur- 
suance of  which  the  institution,  subse- 
quently (April  22nd  1840),  united  itself 
with  the  London  Loan  and  Annuity  Com- 
pany, and  was  called  the  Church  of  England 
Life  and  Fire  Assurance  Trust  and  Annuity 
Company,  which  obtained  an  act  of  parlia- 
ment enabling  the  company  to  sue  and  be 
tned  in  the  name  of  the  secretary  for  the 
time  being.  Among  the  resolutions  passed 
St  the  meeting  of  the  18th  of  April,  which 
tbe  phuntiff  relied  on  and  gave  in  evidence 
to  support  the  first  count  of  tbe  declaration, 
was  tbe  following : — "  Sthly.  That  Mr. 
2.  M.  Elderton  (the  plaintiff)  be  appointed 
fermanent  solicitor  to  the  institution,  and 
as  the  founder  thereof  be  presented  with 
100  shares  free  from  payment  of  the  deposit 
thereon,  besides  his  professional  charges." 

The  plaintiff  also  put  in  the  agreement 
hy  which  the  two  companies  were  united, 
and  by  which,  as  he  contended,  the  present 
company  adopted  the  resolutions  passed  on 
the  13th  of  April.  By  this  agreement, 
which  puiported  to  be  made  between  Mr. 
Sloane,  chaimian  of  the  board  of  directors 
of  the  London  Loan  and  Annuity  Company, 
and  the  plaintiff,  solicitor  of  the  Church  of 
England  Life  and  Fire  Assurance  Institu- 
tion, Mr.  Sloane,  on  behalf  of  the  directors 
of  tbe  London  Loan  and  Annuity  Company, 
agreed  amongst  other  things  to  adopt  all  the 
eontraett,  agreements,  and  payments  of  the 
plainliff. 

To  prove  the  second  count  a  letter 
of  the  secretary,  dated  November  80th, 
1844,  was  put  in,  containing  a  copy  of  8 
resolution  of  the  directors  of  the  company 
acceding  to  "  the  application  of  the  plain- 
tiff as  solicitor  to  grant  him  a  yearly  salary 
of  1001.,  in  lieu  of  his  rendering  as  at  pre- 
wnt  an  annual  bill  of  costs  for  general 


business,  he  undertaking  for  such  salary  of 
100/.  per  annum  to  advise  and  act  for  the 
Company  on  all  occasions  in  all  matters  con- 
nected with  it  (the  only  exceptions  being 
suits,  bonds  or  other  securities  for  advances 
to  the  company,  and  monies  out  of  pocket), 
and  also  to  attend  the  secretary  as  well  as 
the  board  and  meetings  of  proprietors  when 
required." 

The  defendant's  counsel  contended  that 
the  first  count  was  not  proved,  for  the  reso- 
lution of  the  13th  of  April  had  never  been 
adopted  or  ratified  by  the  existing  company 
after  the  amalgamation  between  the  two 
original  companies ;  and  next  that,  even  if 
it  had  been  adopted,  still  there  was  a  vari- 
ance between  the  proof  and  the  contract 
declared  on ;  for  the  contract  alleged  was 
to  employ  the  plaintiff  for  life,  whereas 
taking  the  resolutions  altogether  the  word 
"  permanent"  meant  ordinary  as  opposed  to 
occasional.  The  learned  Judge  directed  the 
jury  to  find  for  the  plaintiff  on  the  first 
issue,  and  gave  the  defendant  leave  to  move 
to  enter  a  verdict  on  that  issue  as  to  the 
first  count.  The  damages  were  assessed  at 
800/.  on  the  first  count,  and  2002.  on  the 
second. 

Byles,  Serj.  obtained  a  rule  nisi  pursuant 
to  leave  reserved  to  enter  a  verdict  for  the 
defendant  on  the  first  issue  on  the  first 
count,  or  for  a  new  trial  for  the  improper 
admission  of  evidence,  or  to  arrest  the 
judgment  on  that  count,  also  to  arrest  the 
judgment  on  the  second  count,  and  also  for 
a  new  trial  generaQy  on  the  ground  of  the 
verdict  on  the  pleas  of  justification  being 
against  evidence. 

The  arguments  upon  the  admissibility  of 
the  evidence,  and  upon  the  points  to  which 
the  Court  did  not  advert  in  giving  jodgntent, 
are  omitted. 

Talfonrd,  Serj.  and  Peacock  shewed 
cause.— The  fifth  resolution  on  which  the 
plaintiff  relies  is  good  evidence  of  a  contract. 
The  word  "  permanent"  attorney  means  a 
eontinning  appointment  as  such.  If  it  does 
not  mean  an  appointment  for  life,  it  means 
as  long  as  the  society  wants  a  solicitor,  and 
you,  Mr.  Elderton  the  founder  of  it,  are 
able  to  perform  the  duties  you  shall  be  the 
solicitor.  The  word  "permanere"  from 
wheace  "  permanent"  is  derived,  means  to 
remain  through,  that  is,  through  our  need  of 
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your  assistance,  or  it  may  mean  our  joint 
existence.  The  society  choose  their  own 
word,  and  it  is  to  be  taken  as  far  as  possible 
in  favour  of  the  plaintiff.  To  illustrate  the 
meaning  of  the  word,  recourse  may  be  had 
to  the  other  resolutions  passed  at  the  same 
meeting  which  were  in  evidence;  these  shew 
that  the  word  "permanent"  is  used  through- 
out as  not  applying  to  services  or  appoint- 
ments of  a  temporary  nature.  A  permanent 
manager  is  appointed  at  500^.  a  year  (1). 
The  appointment  is  to  last  as  long  as  the 
society  exists,  and  the  breach  alleged  is  dis- 
missing Mr.  Elderton  without  his  consent 
It  is  also  to  be  observed,  that  the  minute- 
book  of  the  society  from  1840  to  1844 
treats  Mr.  Elderton  throughout  as  solicitor 
to  the  company.  There  is  no  fresh  appoint- 
ment of  him  after  the  societies  were  united, 
and  that  is  sufficient  evidence  to  shew  that 
the  resolution  previous  to  their  amalgama- 
tion was  fully  adopted  by  the  company  as 
it  now  exists.  The  resolution  of  April  13th 
is  recognized  and  adopted  by  the  subse- 
quent agreement  uniting  the  two  companies. 

[CoLTMAN,  J. — The  words  of  that  are : 
they  adopt  the  agreements,  contracts  and 
payments  of  the  said  E.  M.  Elderton.  That 
cannot  mean  they  adopt  his  appointment,  but 
they  adopt  his  acts  as  agent  for  the  company.] 

There  is  also  the  letter  of  November 
1844,  which  fixes  the  salary  at  100/.  a  year, 
which  says  that  their  solicitor  (meaning  the 
plaintiff)  shall  perform  certain  acts,  thus 
treating  him  as  their  appointed  solicitor. 

[Wilde,  C.J. — Yes ;  in  the  same  way  as 
they  might  treat  any  other  solicitor;  it 
recognizes  no  special  appointment.] 

The  societies  were  amalgamated  in  April 
1840 ;  the  plaintiff  acted  as  solicitor  down 
to  1844;  the  same  book  contains  all  the 
resolutions,  both  previous  and  subsequent 
to  the  amalgamation,  and  the  special  ap- 
pointment is  contained  in  that  book.  It  is 
said,  that  the  plaintiff  cannot  be  appointed 
permanent  solicitor  without  a  deed,  and 
15  Fin.  Ahr.  'Master  and  Servant,'  (N,) 
pi.  5.  is  cited :  "  If  a  labourer  be  retained 
to  serve  for  term  of  life,  he  shall  not  have 

(1)  8tb  resolution.  That  B.  J.  shall  be  the  per. 
maoent  manager  of  the  institution  in  the  city,  at  a 
salary  of  not  less  than  dOO/.  per  annum,  besides,  Stc. 
^h.  That  C.  T.  shall  be  permanent  manager  at  the 
West  End  office,  nt  5004.  per  annum,  &c. 


action  of  debt  against  the  executors  of  his 
master  loithovt  deed,  for  the  statute  does 
not  compel  him  to  serve  in  such  form; 
contra,  if  he  had  been  ret^ned  for  one 
year."  Brook's  Abridgment  is  referred  to 
in  Finer,  and  so  is  the  Year  Book  (2) ;  but 
no  authority  is  to  be  found  in  the  latter  to 
support  that  position.  The  passage  in 
Finer  refers  to  a  particular  statute— the 
Statute  of  Labourers  (3),  and  does  not  apply 
to  the  appointment  of  a  solicitor,  though  it 
be  for  life,  for  that  is  a  matter  of  contract. 
The  necessity  of  a  deed  applies  only  to 
the  creation  of  freeholds  of  inheritance  or  a 
freehold  office,  and  it  is  not  contended  that 
this  is  anything  of  that  nature,  for  which  a 
mandamus  to  admit  would  lie.  The  society 
are  not  a  corporation,  but  are  fully  capable 
of  entering  into  a  binding  and  permanent 
contract  without  deed.  Tbe  second  connt 
is  framed  upon  a  contract  for  a  yearly  ser- 
vice, and  after  setting  out  the  agreement 
and  alleging  that  the  plaintifif  promised  to 
perform  the  same,  it  states  that  the  compaaj 
promised  to  perform  and  fulfil  the  same, 
and  to  retain  and  employ  the  plaintiff  u 
such  attorney  on  the  terms  aforesaid.  It  ii 
said,  that  these  words  are  not  implied  in  the 
agreement  itself,  but  are  an  extension  of  it. 
The  promise  to  retain  does  exist  in  the 
agreement  which  is  contained  in  the  letla 
of  the  4th  of  November  1844.  The  case 
of  Aspdin  V.  Austin  (4)  is  distinguishable ; 
that  decides  that  a  contract  to  pay  does  not 
imply  a  contract  to  employ.  The  breach 
alleged  in  that  case  was  a  breach  of  the 
retainer  only:  there  are  in  reality  t*o 
breaches  alleged  in  the  second  count,  a 
failure  to  retain  and  employ,  and  a  feilun 
to  pay. 

[Maule,  J. — The  question  is,  does  this 
contract  mean,  if  I  employ  you  you  sh^ 
have  such  and  such  payment,  or  does  it 
mean,  I  will  employ  you  and  will  pay  yon 
thus  ?] 

The  agreement  as  set  out  on  the  record 
means  the  latter:  but  if  it  do  not,  the 
breach  of  the  retainer  might  be  struck  oat, 
and  a  good  count  would  still  remain. 

[Maule,  J. — Suppose  the  company  went 

(2)  2  H.  4. 15. 

(3)  34  Ed.  3.  c.  10. 

(4)  5  Q.B.  Uep.671 ;  s.c.lS  UwJ.Rq>-(s-t'; 
Q.B.  155. 
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to  another  person  and  employed  bim  to 
provecute  or  defend  a  suit,  would  they  be 
liable  to  the  plaintiff  for  so  doing  ?] 

Perhaps  not,  if  they  paid  him  1002. 
a-year. 

[Madlk,  J. — Then  the  company  did  not 
retain  him.  Is  not  the  effect  of  Uie  agree- 
ment merely  so  much  payment  for  one  kind 
of  work,  and  so  much  for  another  kind  ?] 

The  contract  in  the  second  count  is  a 
contract  for  yearly  service.  It  appears  from 
the  dates  on  the  record  that  a  year  has  ex- 
pired since  the  contract  was  made,  and  the 
plaintiff  is  therefore  entitled  to  1002.  at  the 
least. 

[Maule,  J. — That  ground  will  not  enable 
;oa  to  retain  the  verdict.] 

Perhaps  not  for  2002.,  but  it  is  admitted 
on  the  pleadings  that  the  defendant  was 
paid  daring  the  time  he  acted ;  and  as  100/. 
a  year  is  the  sum  alleged  in  the  declaration, 
the  Court  can  itself  assess  the  damages  at 
that  rate.  The  damages  being  excessive  is  no 
gtonnd  for  arresting  the  judgment,  but  goes 
only  to  a  new  trial ;  and  as  the  Court  here 
can  justly  assess  the  damages,  to  which  the 
plaintiff  assents,  the  expense  of  a  new  trial 
will  be  avoided.     Doe  v.  Dyball{5)  is  an 
authority  to  shew  that  general  damages  in 
K»pect  of  a  count  partly  good  and  partly 
bad  can  be  attributed  to  the  good  part ;  and 
Pordagg  v.   Cole  (6)  shews  that  by  this 
conbact  the  plaintiff  was  retained  as  solicitor 
to  the  company.     The  word  "  agreed"  has 
that  effect.     The  words  "  receive  and  ac- 
cept" bind  the  defendants  to  pay,  and  to 
employ.   The  plaintiff 's  obligation  is  to  per- 
form certain  acts  for  1002.  a-year,  and  also 
to  transact  other  business.  The  consideration 
for  the  1002.  a-year  is  formed  partly  out  of 
the  additional  services  which  the  plaintiff  is 
to  perform  ;  and  he  probably  would  not  have 
agreed  to  take  so  little  as  1002.  a  year,  if 
it  were  not  for  the  remuneration  he  would 
get  out  of  the  additional  business ;  he  is 
prevented  suing  on  a  quantum  meruit,  and 
even  if  the  company  were  not  obliged  to 
employ  him  in  any  additional  business,  he 
is  at  least  entitled  to  the  yearly  salary  of 
10O2. 

[Maule,  J. — May  not  this  contract  mean 
that  the  plaintiff  is  entitled  if  the  company 

(5)  8  B.  &  C.  70:  s.c.  6  Law  J.  Rep.  K.B. 
J17. 

(6)  1  Wms.  Saund.  319,  (A). 


does  not  employ  him  for  a  year,  to  send  in  a 
bill  for  the  usual  law  charges,  instead  of 
for  1002.  a-year?] 

Such  a  construction  would  be  against  the- 
usual  construction  of  these  agreements.  A 
servant  at  1002.  a-year  could  not  bring  an 
action  on  a  quantum  meruit  if  dismissed 
within  that  period. 

Byles,  Serj.  and  Hugh  Hill,  contnk. — 
Whether  the  first  count  can  be  supported 
or  not  depends  upon  the  construction  and 
meaning  given  to  the  word  "  permanent" 
It  is  contended  for  the  plaintiff,  that  it 
signifies  "for  life,"  or  "as  long  as  the 
society  exists :"  it  is  submitted  on  the  part 
of  the  defendant  that  it  means  only  ordinary 
or  regular  as  contradistinguished  from  ad 
interim  or  occasional.  If  it  means  the 
former,  the  count  is  not  proved ;  if  the  latter, 
the  count  is  bad  on  the  face  of  it.  The 
only  evidence  as  to  the  duration  of  the  ap- 
pointment was  contained  in  the  resolutions 
of  the  13th  of  April  1840,  and  the  letter  of 
the  6th  of  November  1844 ;  the  latter  fixes 
the  salary  at  1002.,  and  that  is  quite  incon- 
sistent with  the  resolution  of  the  13th  of 
April,  The  plaintiff  was  solicitor  to  the 
company  no  doubt,  but  an  ordinary  solicitor 
only,  not  a  solicitor  on  the  terms  mentioned 
in  die  first  count. 

[Wilde,  C.J. — The  terms  of  the  ret»ner 
can  at  farthest  be  taken  as  referring  to  a 
yearly  retainer.  It  may  be  taken  as  a  rule, 
that  a  hiring  in  general  terms  is  a  yearly 
hiring — 5  Com.  Dig,  tit.  'Justice  of  the 
Peace,'  (B,58,)  and  Beeston  v.  Collyer(7). 
It  is  our  unanimous  opinion,  that  the  word 
"permanent"  can  have  no  such  meaning  as 
the  plaintiff  contends  for ;  it  means  nothing 
in  this  declaration,  and  the  connt  is  there- 
fore bad.] 

The  defendant  has  leave  to  enter  a  ver- 
dict on  the  first  count,  and  as  the  plaintiff 
has  alleged  therein  that  which  he  has  failed 
to  prove,  the  issue  must  be  found  in  the 
defendant's  favour.  The  count  is  framed 
on  an  appointment  for  life,  and  the  passage 
in  15  Fin.  Abr.  tit.  'Master  and  Servant,' 
(N,  pi.  5,)  before  referred  to;  and  the  case 
of  Wallis  V.  Day  (8)  shews  that  such  an 
appointment  can  only  be  by  deed.  The 
second  count  is  bad  upon  the  face  of  it. 

(7)  4  Bing.  309 ;  g.c.  8  Law  J.  Rep.  C.P.  180. 

(8)  2  M«e.  &  WeU.  281 ;  s.  c.  6  Uw  J.  Hep. 
(N.S.)  Exch.  92. 
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The  pluntiff  must  stand  or  tsU  upon  the 
contract  as  set  out  by  himself  upon  the 
record.  He  has  himself  given  to  the  agree- 
ment contained  in  the  letterof  the  6th  of  No- 
vember 1844,  its  legal  effect,  and  the  Court 
therefore  can  infer  nothing.  The  promise 
stated  in  the  second  count  is  larger  than  the 
agreement  warrants ;  it  is  not  contained  in 
it,  either  expressly  or  by  implication.  There 
is  no  consideration  alleged  for  the  future 
retainer ;  and  the  count  is  bad  for  stating  a 
promise  which  is  not  made,  and  alleging  a 
breach  of  that  promise.  It  is  said,  that  the 
plaintiff  is  at  all  events  entitled  to  recover  a 
year's  salary,  but  there  is  no  averment  that 
the  year's  service  had  been  performed,  and 
that  ought  to  have  been  directly  averred. 

[Maulk,  J.— The  action  commenced  on 
the  8th  of  January  1846,  and  the  count 
states,  that  on  the  3()th  of  November  1844 
it  was  agreed,  that  from  the  1st  of  January 
then  next,  that  is,  from  the  1st  of  January 
1845 ;  therefore  a  whole  year  had  elapsed.] 

The  Court  will  not  say  that  such  an  in- 
ference must  be  drawn ;  besides,  the  date  of 
the  agreement  is  laid  under  a  videlicet : "  the 
1st  of  January  then  next,"  does  not  bind 
the  plaintiff  to  that  day.  Parkinson  v. 
Whitehead  (9)  is  exactly  in  point,  to  shew 
that  the  dates  here  set  forth  do  not  suffi- 
ciently make  it  appear  that  the  year's  ser- 
vice had  been  completed.  It  is  said,  that 
if  a  count  contains  a  good  and  bad  breach, 
judgment  will  not  be  arrested,  but  a  venire 
de  novo  awarded  ;  and  the  case  of  Doe 
V.  Dyhall  has  been  referred  to,  but  that 
is  not  now  law,  as  appears  by  Corner  v. 
Shttu)  (10),  and  Leach  v.  Thomas  (11),  and 
this  count  only  contains  one  breach.  It  is 
not  alleged  that  the  company  did  not  pay, 
but  only  that  they  refused  to  pay.  No  date 
of  the  refusal  is  given  :  it  may  have  been 
before  the  money  was  due ;  it  may  have  been 
paid  when  or  after  it  became  due.  There 
ought  to  be  an  express  averment  that  the 
company  refused  to  pay  after  the  year  had 
passed  away — Giraud  v.  Richmond  {\i). 

(9)  2  Man.  &  Or.  329;  s.o.  11  Law  J.  Rep. 
(ma)  C.P.  241. 

(10)  4  Mee.  &  WeU.  166 ;  •.  e.  7  Uw  J.  Rep. 
(M.S.)  Ezeh.  284. 

(11)  2  Ibid.  427;  •.  c  G  Uw  J.  Rep.  (n.s.) 
Excb.  126. 

(12)  2  Com.  B.  835;  s.c  1£  Uw  J.  Rep.  (ha) 
C.F.  180. 


The  promise  as  laid  in  the  second  eonnt  ii 
an  entire  promise,  and  not  divisible  under 
non  assumpsit;  the  damages  are  assesaed 
generally,  and  consequenUy  the  judgmcBt 
must  be  arrested.  If  the  breach  only  wen 
bad,  there  might  be  a  venire  de  novo;  bat, 
here,  the  defect  is  higher,  and  exute  in  the 
promise  itself,  and  the  Court  cannot  strib 
out  the  words  which  vitiate  the  promise. 

[Wilde,  C.J. — Is  it  not  the  rule  to  nkt 
general  damages  on  a  count  in  whidi  two 
matters  are  alleged  to  Uie  good  caote  of 
action  7] 

The  rule  is  sometimes  so  stated,  bat  then 
is  no  authority  for  so  broad  a  proposition  : 
such  a  rule  does  apply  in  actions  of  slander, 
and,  perhaps,  also  in  actions  of  tort ;  but  h 
does  not  apply  in  actions  on  contracts.  Tbe 
cases  quoted  in  2  Wnu.  Saund.  p.  171, 
a,  are  not  cases  of  contract.  Pemo»  t. 
Gooday  (13),  and  Parke,  B.'s  judgment  ii 
Sheen  v.  Richie  (14),  were  also  referred  Is. 

Wilde,  C.J.— I  am  of  opinion,  that  the 
verdict  must  be  entered  for  the  de(iend*at 
on  the  first  count,  and  that  judgment  be 
arrested  on  the  second  count.  The  fint 
count  asks  for  damages  for  not  ^ving  "per- 
manent employment  to  the  plaint"  to 
which  expression  we  can  give  no  de&nte 
meaning,  whether  it  means  an  enploj- 
ment  for  life,  or  what  it  means,  we  ess- 
not  say.  Such  words  are  to  be  takoi  witb 
reference  to  the  subject  which  they  illa»- 
trate,  and  it  is  impossible  to  suppose,  dial 
"permanent,"  as  applied  to  the  eai[^- 
ment  of  an  attorney,  could  in  the  inten- 
tion of  the  parties  using  it,  mean  nwie 
than  an  employment  as  attorney  oontn- 
distinguished  from  occasional  or  tenporuy, 
but  leaving  it  to  each  party  to  dsssolve  tk< 
relation  when  he  pleased.  Leave  havaig 
been  reserved  to  the  defendant  to  enter  i 
verdict  on  the  first  count  on  non  assuiapiit, 
it  becomes  necessary  to  examine  what  evi- 
dence there  is  of  an  employment  of  ib* 
nature  insisted  on  in  the  first  count;  sod 
assuming  the  conduct  of  tbe  company  to 
be  an  adoption  of  the  resohitiona  af  tbe 
1 3th  of  April  1840,  they  then  adopt  A* 
plaintiff  as  their  permanent  attorney ;  bat 
if  the  opinion  be  correct,  that  tbe  vmA 

(IS)  Cro.  Car.  327. 

(14)  5  Mee.  &  WeU.  17S ;  s.  e.  8  Uw  J.  Bi^ 
(n.s.)  Excb.  217. 
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"  pennanent"  means  nothing,  and  that  the 
connt  may  be  read  as  if  that  word  did  not 
occur  in  it,  then  such  count  being  framed 
on  a  particular  meaning  of  the  word  "per- 
manent" which  the  plaintiff  has  not  esta« 
blished,  the  defendant  is  entitled  to  a  rer- 
diet.  The  second  count  sets  out  an  agree- 
ment, and  alleges,  that  in  consideration  of 
the  plaintiff's  promise  to  perform  and  fulfil 
his  part  of  the  contract,  the  defendant 
promised  to  perform  and  fulfil  his  part  of 
the  contract,  and  to  retain  and  employ 
the  plaintiff  a*  such  solicitor.  What  is 
the  consideration  for  the  promise  to  retain 
and  employ  ?  There  is  none ;  such  pro* 
mise  is  referred  to  the  preceding  agreement 
which  the  mutual  promises  had  exhausted ; 
and,  consequently,  it  has  nothing  to  sustain 
it.  There  is  no  such  promise  implied  in 
the  agreement,  and  the  plaintiff  has  alleged 
that  for  which  there  is  no  foundation,  and 
to  support  which  no  consideration  exists. 
This  count  does  not  fall  within  the  rule, 
that  when  there  are  two  causes  of  action 
alleged,  one  being  a  good  cause  and  the 
other  had,  the  latter  may  be  rejected,  and 
the  damages  assessed  referred  to  the  former, 
because  here  there  is  only  a  single  promise, 
which  must  be  taken  altogether,  nor  will 
the  Court  send  the  case  down  for  a  new 
trial :  it  would  be  useless  so  to  do,  for  the 
defect  is  inherent  in  the  count  itself,  and  a 
verdict  for  the  plaintiff  on  a  defective  count 
Would  be  of  no  avail. 

CoLTMAN,  J. — I  am  of  the  same  opinion. 
The  expressions  in  the  first  count  to  employ 
the  plaintiff  as  "  permanent"  attorney  are 
ambiguous,  and  not  being  demurred  to  for 
that  cause,  we  must  take  them  in  the  sense 
the  plaintiff  uses  them,  that  is,  he  means  to 
say,  the  word  "permanent"  obliges  the 
company  to  keep  him  for  a  lengthened 
duration  of  time  as  their  attorney,  and  not 
to  dismiss  him  without  substantial  cause  ; 
hut  the  agreement  does  not  use  the  word 
'*  permanent"  in  the  same  sense  as  it  is  used 
m  the  first  count  of  the  declaration ;  there  is 
a  variance ;  and,  therefore,  the  defendant  is 
entitled  to  a  verdict  on  non  assumpsit.  As 
to  the  second  count  the  promise  alleged  is 
one  the  agreement  does  not  support.  It  is 
■aid,  the  agreement  implies  the  whole  which 
IS  alleged  as  the  express  promise ;  but  I 
think  there  is  no  such  promise,  nor  is  there 
soy  consideration  to  support  it.     It  is  as  if 


the  agreement  were  that  A.  should  sell  and 
deliver  a  horse  to  B,  for  501.,  and  the  pro- 
mise alleged  was,  that  on  B.  paying  601., 
A.  promised  to  deliver  to  him  the  horse 
and  a  gig  in  addition :  so,  here,  there  is 
no  agreement  "to  retain  and  employ:"  the 
statement  of  such  a  promise  is  as  much 
beyond  the  agreement  in  this  case  as  the 
gig  would  be  in  the  other. 

Maule,  J. — As  to  the  first  count,  the 
plaintiff  has  failed  to  prove  the  declaration. 
The  allegations  must  be  understood  in  the 
sense  in  which  the  plaintiff  uses  them,  and 
upon  which  he  founds  his  action.  It  is 
meant  by  the  words  "  permanent  attorney" 
to  say,  that  he  was  to  be  appointed  the 
attorney  for  a  time,  an  extended  time,  but 
there  does  not  seem  any  reason  to  conclude 
that  he  was  to  be  appointed  for  any  longer 
time  than  the  company  pleased.  The 
count,  therefore,  is  not  proved,  and  the  de- 
fendant is  entitied  to  a  verdict.  The  second 
count  is  bad.  It  is  founded  on  an  executed 
consideration  which  can  only  sustain  such 
a  promise  as  the  law  implies ;  thus,  if  goods 
sold  and  delivered  are  the  consideration,  the 
promise  is  to  pay  the  value  for  them.  The 
agreement  here  is,  the  plaintiff  is  to  do  cer- 
tain work  at  a  certain  rate  of  payment,  and 
certain  other  work  at  a  certtun  other  rate  of 
payment ;  the  defendant  is  to  pay  at  such 
rates.  The  promise  alleged  is  a  promise  to 
pay,  and  to  retain  and  employ ;  the  latter 
part  of  such  promise  is  not  warranted  by 
the  terms  of  the  agreement,  and  there  is  no 
consideration  to  support  it.  I  do  not  think 
the  agreement  means  that  the  plaintiff  is  to 
be  employed  for  the  period  even  of  one 
year ;  hot  if  it  does  import  that  he  may 
continue  in  the  service  for  a  year,  still  it 
imports  no  obligation  to  retain,  and  the 
allegation  would  be  bad  on  that  ground. 
As  to  there  being  two  breaches,  I  am  of 
opinion  the  promise  cannot  be  severed;  it 
is  a  single  promise,  and  if  on  a  new  trial 
the  plaintiff  succeeded  on  the  plea  of  non 
assumpsit,  the  defect  in  the  count  would 
still  exist.  There  is,  however,  no  second 
breach  here:  the  words  are,  "but  on  the 
contrary  thereof,  the  company  wholly  re- 
fused to  retain  or  employ  the  plaintiff  aa 
such  attorney,  or  to  pay  him  the  salary"— 
that  is  not  the  proper  way  to  frame  a  breach 
for  non-payment :  the  money  may  have 
been  paid  before  the  company  reused  to 
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■pay,  and  siich  refusal  would  be  amply 
justified.  A  refusal  to  pay  is  not  a  denial  of 
having  paid ;  but  it  is  unnecessary  to  con- 
descend to  these  critical  objections ;  they  are 
provoked  by  the  suggestions  that  there  are 
two  breaches  properly  assigned. 

Cresswell,  J. — Such  meaning  must  be 
attributed  to  these  words  as  will  support 
the  cause  of  action  the  plaintiff  intends  to 
substantiate.  The  plaintiff,  here,  meant 
the  word  "permanent"  to  express  a  duration 
of  time,  and  he  failed  to  prove  it ;  the  de- 
fendant must,  therefore,  have  a  verdict.  The 
second  count  is  founded  on  an  agreement 
which  there  are  mutual  promises  to  perform ; 
it  then  goes  on  to  say,  that  the  comftany 
promised  to  retain  and  employ.  I  tiiink 
the  mutual  promises  exhausted  all  the  con- 
sideration which  arises  irom  the  agreement, 
and  the  allegation  of  a  further  promise  for 
which  no  pretence  exists  renders  the  count 
bad,  and  the  judgment  must  be  arrested. 

Verdict  for  the  defendant  on  the 
first  count;  on  the  second  count, 
judgment  arrested. 


i} 


F.  M.  TOUNG  V.  GROVE. 


1847 

June  8 

Charitable  Uses — Devise — Validity  of  a 
Will. 

A  testator  devised  his  real  estate  to  trus- 
tees, upon  trust  to  sell  and  to  invest  the  money 
to  arise  therefrom  upon  trust  for  his  wife 
for  life,  and  after  her  death,  then  as  to  one- 
third  to  certain  charitable  uses  : — Held, 
that  the  devise  to  the  trustees  was  valid 
during  the  wife's  life,  notwithstanding  the 
subsequent  devise  to  charitable  uses. 

Debt  for  money  had  and  received,  and 
on  an  account  stated. 

Plea — Never  indebted. 

The  cause  was  tried,  before  Erie,  J.,  at 
the  last  Summer  Assizes  for  Devonshire, 
when  it  appeared  that  the  plaintiff  was  heir- 
at-law  of  one  C.  M.  Young,  the  defendant, 
the  surviving  trustee  and  executor  of  the 
will  of  the  said  CM.  Young.  The  action 
was  brought  to  recover  SO/.,  tiie  rent  of 
certain  fields,  received  by  the  defendant  as 
trustee  under  the  will.  By  the  will,  the 
said  C.  M.  Young  devised  all  his  real  and 


personal  estate  to  the  defendant  and  W, 
Patt,  their  heirs,  &c.,  upon  trust,  to  teW 
and  convert  the  same  into  money,  and  out 
of  the  money  to  arise  therefrom  to  pay 
debts  and  certain  legacies  thereip  mentioned, 
and  afterwards  to  invest  the  residue  of  the 
monies  in  the  public  fiuids  and  on  real 
securities,  and  stand  possessed  of  the  same, 
upon  trust  to  pay  out  of  the  annual  pnxeeds 
a  certain  annuity  to  one  M,  W.  for  life, 
and,  subject  thereto,  upon  trust  to  pay  tbe 
rest,  residue,  and  remainder  of  such  annual 
proceeds  unto  his  wife  for  life,  and  ailer  ber 
death,  upon  trust  equally  to  divide  and  ap- 
portion the  said  funds  and  securities  into 
three  equal  parts.  The  testator  then  de- 
vised two  of  the  third  parts,  and  then  pn- 
ceeded,  "  and  the  last  third  part,  I  heretnr 
direct  my  trustees  to  pay  and  divide  equall; 
between  the  Devon  and  Exeter  Hosfntal, 
the  Deaf  and  Dumb  Institution,  and  tlit 
Exeter  Dispensary,  to  the  use  of  the  said 
respective  institutions." 

The  defendant,  in  answer  to  the  plaintifi 
claim,  having  proved  tbe  will,  the  plautiff 
contended,  that  the  entire  deTise  was  void 
under  9  Geo.  2.  c.  36,  one- third  of  it  being 
to  charitable  uses,  or  at  all  events,  t&at  it 
was  void  pro  tanto;  and  Erie,  J.  banog 
ruled  to  the  contrary, — 

Manning,  Serj.,  in  Michaelmas  term  last, 
obtained  a  rule  to  shew  cause  why  then 
should  not  be  a  new  trial. 

Crowder  and  M.  Smith  now  shewed 
cause.  —  Tbe  only  question  is,  whether 
the  whole  will  is  void  under  9  Geo.  S. 
c.  36.  ss.  1.  &  3,  because  it  contains 
some  charitable  bequests.  The  same  pdnl 
was  made  in  last  Michaelmas  term,  in 
the  case  of  Doe  dem.  Chidgey  v.  Harm 
(I),  when  the  Court  of  Exchequer,  ate 
taking  time  to  look  at  the  authorities, 
refused  the  rule.  Tbe  widow,  who  b  en- 
titled to  the  interest  of  the  money  for  bcr 
life,  is  still  living ;  and  unless  the  whole  nO 
is  void  the  heir  can  take  nothing,  at  iD 
events  during  her  life.  They  then  re- 
ferred to  Jarman  on  Wills,  p.  209,  Dif 
dem.  Burdett  v.  Wrighte  (2),  Doe  im- 
Thompson  v.  Pitcher  (3),  and  the  jo%- 
ment  of  Lord  Hardwicke,  L.C.,  in  WiOd 

(1)  Hon.  Exch.  190. 

(2)  2  B.  &  Aid.  710. 

(3)  6  Taunt.  SS9. 
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T.  StHtdford  (4).  In  Doe  dem.  Toone  v. 
Capetlake  (5),  Lord  Ellenborough,  C.J., 
adu  "  What  answer  can  be  given  to  the 
other  point,  that  the  legal  estate  being  given 
to  the  trustees  must  rest  with  them,  and 
they  must  be  entitled  to  recover  at  law 
npon  their  legal  title  in  whatever  manner 
llw  Court  of  Chancery  may  hereafter  deal 
with  their  application  of  it?"  The  last  case 
upon  the  point  is  Hopkinson  v.  Ellis  (6) ; 
sad  all  the  cases  shew  that  the  will  is  valid, 
except  so  &r  as  it  relates  to  the  charitable 
bequest.  The  devise,  therefore,  to  the 
widow,  creates  a  subsisting  interest. 

Matmng,  Serj.  and  Taprell,  contrl. — 
The  defendant  does  not  contend  that  the 
whole  wUl  is  void,  but  only  that  part  of  it 
which  contains  the  devise  to  the  charitable 
DK.  The  same  distinction  is  taken  by  Gibbs, 
C.J.,  in  Doe  dem.  Thompton  v.  Pitcher. 
Jarman  refers,  as  one  of  his  authorities,  to 
Willet  V.  Sandford.  Lord  Hardwicke  de- 
cided that  case  by  reference  to  the  Popery 
Act,  although  in  truth  the  two  acts  do  not 
It  all  resemble  each  other : — Adams  and 
Lambert's  case  (7),  and  Whetston's  co«e(8). 
The  devise  of  the  legal  estate  is  entire;  and 
1*  it  &il8  in  one  respect  it  fails  in  all,  though 
a  court  of  equity  may  carry  out  the  equit- 
able trusts.  In  Greenwood  v.  the  Bishop 
of  London  (9),  which  was  a  question  re- 
•pecting  a  simoniacal  contract,  the  Court 
<aid,  "if  the  sound  part  cannot  be  separated 
from  the  corrupt,  it  is  void  altogether." 

Wilde,  C.J. — This  rule  must  be  dis- 
charged. The  case  turns  upon  the  9  Geo.  3. 
c.  36,  the  language  of  which  is  certainly 
general ;  but  we  are  not  now  for  the  first 
time  caUed  upon  to  construe  it.  The  con- 
straction,  both  of  old  and  modem  cases, 
shews  that  the  statute  was  intended  to 
avoid  the  gifts  so  far  as  they  related  to  the 
charitable  purpose  and  no  further.  In 
Arnold  v.  Chapman,  the  devise  was  only 
made  void  so  far  as  related  to  the  1,000^, 
which  was  for  the  charitable  use.  Willet  v. 
Sandford  is  a  distinct  decision  of  Lord 
Hardwicke,  at  variance  with  the  argument 
in  rapport  of  this  rule.  Looking  attentively 
(4)  1  Ve«.  sen.  187. 
(6)  6  EMt.  328. 

(6)  16  Law  J.  Rap.  (n.i.)  Cbanc  59. 

(7)  4  Rep.  113,  a. 

(8)  Ibid.  116.6. 

(9)  5  Taunt.  746. 
New  SeaiEs,  XVI.— C.P. 


to  the  judgment  of  Bayley,  J.,  in  Doe  dem. 
Burdett  v.  Wrighte,  it  is  also  strong  against 
the  present  argument ;  the  devise  was  there 
to  Sharpe,  his  heirs  and  assigns,  in  trust  for 
himself  for  life,  and  for  charitable  purposes 
afterwards.  Nothing  could  be  more  entire 
than  such  a  devise ;  and  yet  the  Court  there 
divided  it,  and  considered  that  Sharpe 
took  an  estate  for  life,  and  that  the  heir- 
at-law  was  enntled  to  it  after  his  death. 
The  other  cases  which  have  been  mentioned 
turn  more  upon  the  question,  whether  the 
trusts  were  for  charitable  purposes.  But 
in  the  ease  of  Doe  dem.  Chidgey  v.  Harris, 
in  the  Exchequer,  moved  upon  this  very 
point,  the  Court  referred  to  Jarman,  and 
to  the  authorities  cited  on  moving  the  rule, 
and  after  taking  time  to  consider  refused  the 
rule.  I  think,  therefore,  the  devise  is  suf- 
ficient to  support  the  widow's  interest,  and 
that  is  enough  for  the  present  purpose. 

CoLTHAN,  J.  concurred. 

Cressweix,  J. — I  do  not  see  how  any 
point  could  be  considered  settled  if  this  is 
not. 

Rule  discharged. 


SHARI.AND  V,  LEIFCHILD. 


1847.       \ 

May  26.  J 

Pleading  —  Argumentative  Traverse  — 
General  Issue — Fender  and  Purchaser — 
Abstract  of  Title. 

In  assumpsit  against  a  vendor  for  not 
delivering  an  abstract  of  title,  the  declaration 
set  out  certain  conditions  of  sale,  and  among 
others,  "  that  the  vendor  would  deliver  an 
abstract  of  title  to  the  purchaser,"  and  the 
breach  stated  that  the  defendant  had  not 
delivered  to  the  plaintiff  any  abstract  shew- 
ing such  a  good  title  as  the  plaintiff  was 
entitled  to  require.  Plea,  that  at  the  time 
of  making  the  promise,  it  was  agreed  as  part 
of  the  contract,  that  the  defendant  should 
deliver  an  abstract,  commencing  with  a  con- 
veyance from  B.  to  M,  dated  1843  only,  and 
that  the  defendant  should  not  be  required  to 
furnish  any  other  abstract,  and  by  no  means 
to  go  into  any  previous  title,  and  that  the 
defendant  did  furnish  such  an  abstract: — 
Held,  bad  on  special  demurrer,  as  amounting 
to  the  general  issue. 

Assumpsit.    The  declaration  stated,  that 
2F 
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before  the  making  of  the  agreement  there- 
inafter mentioned,  the  defendant  put  up  for 
sale,  by  public  auction,  divers  dwelling- 
houses,  with  the  appurtenances,  situate,  &c., 
upon  and  subject  to  certain  conditions  of 
sale.  The  declaration  then  set  out  certain 
conditions  of  sale,  and  among  others,  "that 
the  vendor  would  deliver  an  abstract  of 
title  to  the  purchaser,  or  his  or  her  solicitor, 
who  would  examine  the  same  with  the  ori- 
ginal deeds  at  Chelmsford,"  and  would 
execute,  at  the  expense  of  the  purchaser,  a 
proper  conveyance,  &c.  as  by  the  said  con- 
ditions, reference  being  thereunto  had,  will 
more  fully  and  at  large  appear.  The  decla- 
ration then  averred,  that  at  the  said  sale  the 
plaintiff  was  declared,  and  it  was  agreed 
between  the  plaintiff  and  the  defendant, 
that  the  plaintiff  should  become  the  pur- 
chaser, subject  to  the  said  conditions. 
Averment  of  performance  of  the  conditions 
by  the  plaintiffs,  and  that  "  although  a  rea- 
sonable time  had  elapsed  for  the  defendant 
causing  to  be  delivered  to  the  plaintiff  an 
abstract,  shewing  such  a  good  and  sufficient 
title  to  the  said  dwelling-houses,  with  the 
appurtenances,  as,  according  to  the  said 
conditions  of  sale,  the  plaintiff  was  entitled 
to  require  to  be  shewn  by  the  abstract 
therein  mentioned  as  to  be  delivered  by  the 
vendor,"  yet  that  the  defendant  had  not 
caused  to  be  delivered  to  the  plaintiff  or  any 
solicitor  of  the  plaintiff,  any  abstract  shew- 
ing such  a  good  and  sufficient  title  to  the 
said  dwelling-houses  with  the  appurtenances, 
as  the  plaintiff  was,  according  to  the  said 
conditions  of  sale,  entitled  to  require  to  be 
shewn  by  the  abstract  therein  mentioned 
as  to  be  delivered  by  the  vendor  ;  and  the 
plaintiff  says,  that  the  defendant,  after  the 
making  of  the  said  agreement  and  promises, 
to  wit,  on  the  day  and  year  last  aforesaid, 
delivered  to  the  plaintiff,  as  and  for  an  ab- 
stract shewing  such  a  good  and  sufficient 
title  to  the  said  dwelling-houses  with  the 
appurtenances  as  the  plaintiff  was,  accord- 
ing to  the  said  conditions  of  sale,  entitled  to 
require  to  be  shewn  by  the  abstract  therein 
mentioned  as  to  be  delivered  by  the  vendor, 
an  abstract  which  did  not  shew  such  a  good 
and  sufficient  title  to  the  said  dwelling- 
houses  with  the  appurtenances,  as  according 
to  the  said  conditions  of  sale,  the  plaintiff 
was  entitled  to  require  to  be  shewn  by  the 
abstract  therein  mentioned  as  to  be  delivered 


by  the  vendor,  but  which,  on  the  contrary 
thereof,  shewed  a  less  good  and  less  suffi- 
cient title. 

Plea — That  at  the  time  of  the  making  of 
the  said  promise  of  the  defendant  in  the  said 
first  count  mentioned,  it  was  agreed  be- 
tween the  plaintiff  and  the  defendant,  as  part 
of  the  contract  in  the  first  count  mentioned, 
that  the  defendant  should  duly  deliver  an 
abstract  of  his  title  to  the  said  dwelling- 
houses,  with  the  appurtenances,  commencing 
with  a  certain  deed  of  conveyance  from 
H.  Bosanquet,  Esq.,  to  Mr.  A.  Markwick, 
dated  the  24th  of  August  1843  only,  but  that 
he,  the  defendant,  should  not  be  required  to 
furnish  any  other  abstract,  and  by  no  meaiw 
to  go  into  any  previous  title  or  evidence 
thereof,  notwiUistanding  the  deeds  or  docn- 
ments  relating  to  the  prior  title  might  be 
mentioned,  and  covenanted  to  be  produced 
in  any  abstracted  deed.  And  the  defendant 
says,  that  he  did  within  a  reasonable  time 
in  that  behalf,  to  wit,  on  the  1 0th  of  De- 
cember A.D.  184.'?,  deliver  to  the  plaintiff '< 
solicitor  an  abstract  of  his,  the  defendant's, 
title  to  the  said  dwelling-houses,  with  the 
appurtenances,  commencing  with  Uie  said 
deed  of  conveyance,  and  which  abstract 
shewed  a  good  and  sufficient  title  in  that 
behalf  to  the  said  dwelling-houses,  with  the 
appurtenances,  commencing  with  the  said 
deed  of  conveyance.     Verification. 

Special  demurrer,  on  the  ground  that  the 
plea  was  an  argumentative  traverse;  that 
it  ought  to  have  concluded  with  a  special 
traverse ;  that  it  improperly  concluded  with 
a  verification,  and  that  it  amounted  to  a 
plea  of  the  general  issue. 

Peacock  (  T,  Jones  with  him),  in  support 
of  the  demurrer. — The  plea  amounts  to 
non  assumpsit,  being  an  argumentabve 
denial  that  the  plaintiff  delivered  such  aa 
abstract  as  that  mentioned  in  the  dedaia- 
tion.  Under  the  words  of  the  conditioo 
set  out  in  the  declaration,  that  the  vendor 
"  would  deliver  an  abstract  of  title  to  the 
purchaser,  or  his  or  her  solicitor,"  the  defen- 
dant was  bound  to  shew  a  good  title.  This 
is  an  agreement  which  is  implied  by  law— 
Souter  V.  Drake  {1)  and  Doe  dem.  Grag  r. 
Stanion  (2).     In  the  last  case,  Parke,  B. 

(1)  «  B.  &  Ad.  992 ;  >.  c  3  Law  J.  Rep.  («■>■) 
K.B.  31. 

(2)  1  Mec.  &  Wcls.  695, 701 ;  s.  c.  5  Uw  J.  R«l«. 
(M.S.)  Excb.  263. 


Digitized  by 


Google 


TRINITY  TERM,  1847. 


21» 


saya,  in  delivering  the  judgment  of  the 
Court,  "  in  contracts  for  the  sale  of  real 
estate,  an  agreement  to  make  a  good  title  is 
alirays  implied,  of  which  the  case  of  Souter 
T.  Drake  is  a  strong  instance."     The  de- 
fendant would,  therefore,  under  the  contract 
as  stated  in  the  declaration,  be  bound  to 
make  out  a  good  title ;  but,  according  to  the 
contract  as  stated  in  his  plea,  he  was  not 
bound  to  make  out  a  good  title,  but  only 
a  title  from  1843.  The  plea,  therefore,  does 
not  adroit  the  contract  as  stated  in  the  de- 
claration, and  it  ought  therefore  to  have 
traversed  it  in  direct  terras.  The  proper  form 
of  plea  would  have  been  non  assumpsit 
—Jo*e$  V.  Nanney  (3),  Whitlaktr  v.  Mason 
(4),  Brindv.  Dale  (6),  and  Nash  v.  Breeze 
(6).    The  case  of  Smart  v.  Hyde  (7)  will 
be  relied  upon  by  the  other  side.    That  was 
an  action  upon  a  warranty  that  a  horse  was 
sound,  to  which  there  was  a  plea  that  by  a 
peculiar  local  custom,  the  warranty  remain- 
ed in  force  for  only  a  limited  time,  and  the 
Court  of  Exchequer  decided  that  the  plea 
did  not  amount  to  the  general  issue ;  but 
tbere  Parke,  B.  said,  in  delivering  his  judg- 
i»ent,  "Every  word  of  this  plea  is  consistent 
with  the  contract  stated  in  the  declaration :" 
in  the  present  case,  the  plea  is  inconsistent 
with  the  declaration. 

[Maule,  J. — The  Court  seem  there  to 
bave  relied  upon  the  &ct,  that  the  rules  were 
distinct  from  and  did  not  form  part  of  the 
Contract ;  here,  the  plea  seeks  to  vary  the 
contract.] 

Couch,  contra.— The  present  case  falls 
within  the  principle  laid  down  in  Smart  v. 
ili/de.  The  plea  in  that  case  was,  that  the 
horse  was  sent  to  a  repository  for  the  sale 
of  horses,  to  be  sold  according  to  certain 
rules,  which  were,  that  the  warranty  should 
I'emain  in  force  until  noon  of  the  day  after 
the  sale,  when  it  would  be  complete,  and 
the  responsibility  of  the  seller  terminate, 
Unless  in  the  mean  time  a  notice  and  certi- 
ficate of  unsoundness  were  given ;  that  the 
sale  took  place  subject  to  the  rules,  and 

(3)  1  Mee.  &  WeU.  333 ;  s.c.  6  Law  J.  Rep.(H.8.) 
£>eb.  IS5. 

(4)  2  Uing.  N.C.  359;  8.C.  5  Law.!.  Ren  (n.s.) 
C.P.  57. 

(5)  2  Mee.  &  Wels.  775 ;  s.  o.  6  Uw  J.  Rep. 
(sj.)  Exch.  236. 

(6)  11  Ibid.  352;  s.  e.  12  Law  J.  Rep.  (n.s.) 
Exch.  305. 

(7)  8  Ibid.  723  ;  s.c.  10  Law  J.  Hep.  (n  s.)  Exch. 
*79. 


that  such  notice  and  certificate  were  not 
given.  The  contract  stated  in  the  plea  in 
that  case  varied  from  the  contract  in  the 
declaration,  by  introducing  into  it  a  colla- 
teral agreement.  Here,  also,  there  is  the 
collateral  agreement,  that  if  a  certain  spe- 
cified title  were  delivered,  the  plaintiff 
should  not  insist  upon  a  good  title. 

[Macle,  J. — Smart  v.  Hyde  was  decided 
upon  the  principle,  that  the  matter  stated  iii 
the  plea  was  extrinsic  of  the  contract;  here 
the  plea  states  the  matter  "  as  part  of  the 
contract,"  and  not  as  a  collateral  agreement.] 

In  Parker  v.  Palmer  (8),  which  was  an 
action  for  not  accepting  goods,  the  declara- 
tion stated,  that  the  defendant  bought  of 
the  plaintiff  a  quantity  of  rice,  according  to 
certain  conditions,  setting  them  out,  but 
omitting  the  condition  "  per  sample,"  which 
was  proved  at  the  trial ;  and  Abbott,  C. J., 
in  his  judgment,  says,  "  The  words  '  per 
sample'  are  not  a  description  of  the  com- 
modity sold,  but  a  mere  collateral  engage- 
ment on  the  part  of  the  seller  that  it  shall 
be  of  a  particular  quality ;  the  breach  of 
that  engagement  may  furnish  a  matter  of 
defence  to  the  defendant,  but  the  plaintiff 
does  not  rely  on  it,  and  need  not  state  it  in 
his  declaration;"  and  Sieveking  v.  Dutton 
(9)  is  to  the  same  effect. 

Peacock,  in  reply. — Parker  v.  Palmer 
and  Sieteking  v.  Dutton  only  shew  that 
the  plaintiff  need  not  set  out  all  the  promise 
which  was  made  to  himself.  In  those  cases, 
the  defendants  were  setting  up  the  contracts 
of  the  plaintiff,  not  altering  their  own  con- 
tracts. In  the  present  case,  the  plaintiff 
sues  the  defendant  upon  the  defendant's 
own  contract,  and  the  defendant  pleads  that 
his  contract  is  not  as  stated  in  the  declara- 
tion. The  defendant  is  here  limiting  the 
promise  on  which  the  plaintiff  is  declaring, 
not  adding  to  the  contract.  The  present 
case  is  like  that  of  an  action  upon  a  cove- 
nant to  repair,  stating  it  absolutely,  and 
there,  if  it  appears  that  there  was  the  con- 
dition of  "  damage  by  fire  excepted,"  the 
defence  is  open  to  the  defendant  under  non 
est  factum. 

WitDE,  C.J. — In  this  case,  I  am  of  opin- 
ion, that  there  ought  to  be  judgment  for 
the  plaintiff,  and  that  the  plea  is  bad,  as 
being  an  argumentative  denial  of  the  con- 

(8)  4  B.  Si  Aid.  391. 

(9)  15  Law  J.  Rep.  (n.s.)  C.P.  276. 
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tract  alleged  in  the  declaration.  It  seems 
admitted  upon  the  argrunient,  that  the  con- 
dition of  sale  mentioned  in  the  declaration, 
which  provides  that  the  vendor  would  de- 
liver an  abstract  of  title  to  the  purchaser, 
means  an  abstract  of  a  good  title,  conveying 
a  freehold  interest.  Such,  therefore,  being 
the  meaning  of  the  allegation  in  the  decla- 
ration, the  question  is,  whether  the  plea  is 
or  is  not  a  denial  of  the  promise  to  deliver 
a  good  abstract  in  the  sense  belonging  to 
that  allegation.  The  plea  says,  it  is  part  of 
the  contract,  not  that  the  plaintiff  was  to 
deliver  an  abstract  of  a  good  title,  but  an 
abstract  commencing  with  a  certain  deed  of 
the  date  of  the  24th  of  August  1843.  If 
the  promise  alleged  in  the  declaration  is  to 
deliver  an  abstract  of  a  good  title,  and  the 
promise  in  the  plea  is  an  abstract  differing 
from  an  abstract  of  a  good  title,  that  means, 
that  the  promise  alleged  in  the  plea  is  dif- 
ferent from  the  promise  in  the  declaration  ; 
and  is,  therefore,  a  denial  of  the  latter  pro- 
mise. It  is  a  general  rule,  that  where  a 
defendant  denies  the  promise  in  the  decla- 
ration, he  must  do  it  directly,  and  not 
argumentatively  ;  and  this  plea,  therefore, 
which  is,  in  legal  effect,  a  denial  of  the  con- 
tract is  bad,  as  being  circuitous  and  argu- 
mentative. There  is  no  case  which  impugns 
the  general  rule ;  and  even  if  any  of  the 
cases  cited  did  miscarry  in  point  of  law, 
which  I  do  not  at  all  mean  to  say,  still 
those  very  cases  would  be  an  authority 
for  the  plaintiff  here,  because  they  all  pro- 
ceed on  the  recognition  of  the  general 
principle.  It  is  perfectly  clear,  that  in  many 
cases  it  is  not  necessary  for  a  plaintiff  to  set 
out  all  the  terms  of  the  contract  on  which 
he  sues.  In  Sieveking  v.  Dutton,  the  gene- 
ral allegation  as  to  the  wool  would  include 
any  kind  of  wool,  and  the  defendant  there 
was  right  in  saying,  "True,  you  sold  me 
twenty  bags  of  wool,  but  they  were  to  be  of 
a  particular  description,  and  were  not ;  and 
therefore  I  was  not  bound  to  take  them." 
Such  a  form  of  plea  leaves  the  declaration 
still  entire ;  and  so  in  most  of  the  cases,  the 
allegations  of  the  plea  were  consistent  with 
the  declaration  ;  but  here  there  is  a  distinct 
denial  of  the  contract  in  the  declaration, 
but  not  pleaded  as  a  denial.  Consistently, 
therefore,  with  the  principle  in  all  the  cases, 
this  plea  is  bad  as  an  argumentative  denial 
of  the  contract  in  the  declaration ;  and  it 
is  not  necessary  to  inquire  how  far  other 


cases  have  or  have  not  been  rightly  de- 
cided. 

CoLTMAN,  J. — I  am  of  the  same  opinion. 
Here,  a  distinct  part  of  the  contract  set  out 
in  the  declaration  is,  that  the  vendor  "  wonld 
deliver  an  abstract  of  title."  I  can  pat  no 
other  meaning  on  those  words,  but  "  an  ab- 
stract of  a  good  title ;"  and  when  the  defen- 
dant sets  up  in  his  plea,  that  he  did  not 
agree  to  give  an  abstract  of  a  good  title,  bnt 
only  an  abstract  beginning  in  1843,  that  ii 
a  denial  of  the  contract  in  the  dedaratioii, 
and  the  case  &lls  within  the  rule,  that  the 
denial  must  be  made  formally  and  not 
argumentatively.  Cases  of  difficulty  may 
arise  as  to  what  amounts  to  a  denial  of  tJie 
contract ;  thus,  the  case  of  Smart  v.  Hjfit 
was  a  case  of  some  difficulty,  though  it 
appears  to  me,  that  the  Court  there  arrived 
at  a  satisfactory  conclusion.  Whether  they 
did  or  not,  there  was  nothing  in  the  pies 
inconsistent  with  the  declaration  ;  but  the 
defendant  there  admitted  both  the  pronuM 
and  the  breach,  and  set  up  a  collataal 
agreement. 

Mavle,  J. — The  plea  is  in  effect  an  in- 
direct and  circuitous  denial  of  the  contract 
alleged  in  the  declaration.  The  contract  b 
to  deliver  an  abstract  of  title.  The  plea  is, 
that  it  is  to  commence  in  1843,  and  that  the 
plaintiff  should  not  be  required  to  foniiah 
any  other  abstract.  That  appears  to  me 
inconsistent  with  the  declaration,  "to  de- 
liver an  abstract  of  title,"  which  certainly 
does  not  mean  an  abstract  commencing  in 
1843.  The  plea  also  differs  in  this,  that  the 
title  is  to  commence  with  a  deed  of  convey- 
ance from  H.  Bosanquet  to  A.  MarkwicL 
The  defendant,  therefore,  states  a  contiad 
in  his  plea  which  could  not  co-exist  with 
that  in  the  declaration  ;  it  is,  therefore,  sn 
inferential  and  argumentative  denial  of  the 
contract  in  the  declaration.  The  cases  cited 
do  not  interfere  with  the  recognised  prin- 
ciple. Sntart  v.  Hyde  is  certainly  a  case  of 
a  very  peculiar  description  :  Uie  partiei 
there  seem  to  have  agreed  upon  the  exist- 
ence of  a  peculiar  local  law,  and  the  Conit 
seems  to  have  sustained  the  plea,  lelyiag 
on  the  local  law,  on  the  very  ground  <w 
which  we  hold  this  plea  bad,  viz.,  diat  the 
plea  did  not  deny  the  agreement  of  the  de- 
fendant.  This  is  a  plain  case  of  eiioiiitoW 
denial;  that  was  a  case  which  the  Gout 
treated — probably  rightly,  and  wo  are  *et 
now  sitting  in  error — as  not  tiavcnbg  <* 


Digitized  by 


Google 


TRINITY  TERM,  1847. 


221 


denying  directly  or  cinmitously  the  contract 
in  the  declaration.  The  cases  of  Parker  v. 
Palmer  and  Sieveking  v.  Dutton  are  distin- 
goiahable.  It  is  proper  for  a  plaintiff  to  state 
the  promises  which  form  the  consideration 
for  the  defendant's  promises,  in  terms  of  great 
generality,  bnt  to  state  the  defendant's  part 
of  the  contract  vrith  particularity. 

Chesswill,  J. — 'There  is  no  doubt  that 
this  plea  comes  within  the  general  mle,  and 
is  a  circuitous  denial  of  the  contract  in  the 
declaration. 

Judgment  for  the  plaintiff. 


1847.      \        FRAKKLYN  V,    LAMOND   AND 

Jtme  7.   f  OTHERS. 

Vendor  and   Purchaser  —  Auctioneer' t 
Liability — Substituted  Contract —  Waiver, 

Pkiiiiiff  purchased  of  defendants  (auc- 
tioneers) at  a  public  auction  three  lots  of 
\Wi  shares  each  in  a  joint-stock  company; 
the  name  of  the  owner  of  the  shares  was  not 
disclosed  at  the  sale.  It  was  stipulated  by 
the  conditions  that  the  money  was  to  be  paid 
within  a  certain  time,  and  that  the  transfer 
tkoutd  be  made  as  soon  as  possible.  A  bill 
of  parcels  was  delivered  to  the  plaintiff,  by  the 
defendants,  "for  SOOsharesin,  <^c.  ^c.  \5L" 
Plaintiff  paid  the  money,  and  repeatedly  ap- 
plied to  the  defendants  for  a  transfer,  who 
itttted  they  had  no  power  to  transfer  of  them- 
selves, and  referred  him  to  B,  for  whom  it 
"as  proved  they  acted  as  agents  at  the  sale. 
It  was  also  proved  (Aa(  the  shares  bought 
were  transferable  by  an  instrument  in  unit- 
ing, to  be  executed  by  the  vendor,  at  the 
expense  of  the  purchaser : — Held,  that  the 
auctioneers  were  liable  in  an  action,  the 
owner  of  the  shares  not  having  been  named 
at  the  time  of  the  sale.  That  the  bill  of 
fareels  was  good  evidence  of  a  contract  for 
the  sale  of  300  shares,  in  substitution  of  three 
contracts,  for  100  shares  each.  That  the 
answer  of  the  defendants  was  a  waiver  of 
the  plaintiff^*  obligation  to  tender  to  them 
»ny  instrument  of  transfer. 

Assumpsit  against  auctioneers,  for  not 
transferring  shares  bought  at  a  public  auc- 
tion, according  to  the  conditions  of  sale. 
The  declaration  stated,  that  the  defen- 
dants, heretofore  to  wit,  on  the  12th  of 
May  1846,  put  up,  and  exposed  to  sale, 


by  auction,  amongst  other  shares  and  cer- 
tiflcates  of  shares  in  divers  joint-stock 
railway  public  companies,  and  other  com- 
panies, divers,  to  wit,  300  shares  in  a 
certain  company,  or  partnership-undertak- 
ing, called  Pilbrow's  Atmospheric  and 
Canal  Propulsion  Company,  under  and 
subject  to  the  following  conditions,  that 
is  to  say,  he., — the  conditions  of  sale  were 
then  set  out,  among  which  were  the  fol- 
lowing:— '"The  highest  bidder  to  be  the 
ptirchaser,  &c.  Purchasers  to  give  in  their 
names,  and  to  pay  a  deposit,  if  required. 
That  the  balance  of  the  purchase-money 
should  in  every  case  be  paid  at  the  office 
of  the  auctioneers  at  the  Hall  of  Commerce, 
between  the  hours  of  ten  and  four,  on  the 
day  following  the  sale,  except  in  cases 
where  any  special  transfers  were  required, 
and  to  such  the  utmost  expedition  would 
be  given."  And  the  plaintiff,  in  fact,  saith 
that  on  such  exposure  to  sale,  to  wit,  &c., 
he  was  declared  to  be  and  was  the  pur- 
chaser of  the  said  300  shares  of  and  in  the 
said  company  or  undertaking;  and  the 
defendants  then  bargained  with,  and  agreed 
to  transfer  and  deliver  to  the  plaintiff  the 
said  shares,  at  and  for  a  certain  sum  of 
money,  to  wit,  15/.*  then  bid  by  the  plaintiff 
for  the  same,  and  the  plaintiff  did  thereupon 
then  give  in  to  the  defendants  his  name,  and 
did  then  pay  to  the  defendants,  who  then 
accepted  and  received  of  him,  the  amount  of 
the  said  purchase-money,  and  exonerated  and 
discharged  him  from  any  further  payment 
on  account  thereof;  and  in  consideration  of 
the  premises,  and  that  the  plaintiff  at  tlie 
request  of  the  defendants  then  promised  the 
defendants  to  perform  the  said  conditions  of 
sale  in  all  things  on  his  part  to  be  performed, 
the  defendants  then  promised  the  plaintiff  to 
perform  the  said  conditions  in  all  things  on 
their  part  to  be  performed,  and  to  transfer 
and  deliver  to  the  plaintiff  the  said  800 
shares.  And  although  the  plaintiff  hath 
always  from  the  time  of  the  said  promise 
been  ready  and  willing  to  accept  and  receive 
from  the  defendants  a  transfer  and  delivery 
of  the  said  shares,  and  although  he  hath 
always  from  the  time  of  making  his  said 
promise  hitherto  well  and  truly  performed 
the  said  conditions  of  sale  in  all  things  to  be 
performed  on  his  part  as  the  buyer  of  the 
said  shares,  and  although  a  reasonable  time 
for  the  defendants  to  transfer  and  deliver  to 
him  the  said  shares  had  elapsed  before  the 
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commencement  of  this  suit,  of  which  pre- 
mises the  defendants  during  all  the  time 
aforesaid  had  notice,  and  although  the 
defendants  during  the  time  aforesaid,  and 
before  a  reasonable  time  had  elapsed  for  the 
plaintiff  preparing  the  same,  to  wit,  &c., 
had  exonerated  and  discharged  the  plaintiff 
from  preparing  or  tendering  to  the  defen- 
dants any  instrument,  deed,  or  document 
for  the  transfer  to  him  of  the  said  shares ; 
and  although  the  plaintiff  ailerwards,  and 
after  the  lapse  of  a  reasonable  time  for  the 
defendants  to  transfer  and  deliver  to  the 
plaintiff  the  said  shares,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  1st  of 
January  1847,  requested  the  defendants  to 
transfer  and  deliver  to  him  the  said  shares; 
yet  the  defendants,  not  regarding  their  said 
promise,  did  not  nor  would  they  when  so 
requested  as  aforesaid,  or  within  the  said 
reasonable  time  for  that  purpose,  or  at  any 
other  time,  transfer  and  deliver  to  the  plain- 
tiff the  said  shares,  or  any  or  either  of  them, 
but  have  hitherto  wholly  neglected  and  re- 
fused so  to  do,  by  means  of  which  premises 
the  plaintiff  hath  lost  and  been  deprived  of 
divers  great  gains  and  profits  which  other- 
wise would  and  might  have  accrued  to  him 
from  the  shares  had  the  defendants  trans- 
ferred and  delivered  the  same  to  him  and 
performed  their  promise  in  respect  thereof. 
Then  followed  counts  for  money  had  and 
received,  and  on  an  account  stated. 

The  defendante  pleaded,  first,  except  as 
to  152.  non  assumpserunt ;  to  the  first 
count  secondly,  that  defendants  did  not 
expose  the  shares  to  sale,  &c. ;  thirdly, 
that  the  plaintiff  did  not  become  the  pur- 
chaser, &c. ;  fourthly,  that  the  defendants 
did  not  agree  to  transfer  the  shares,  &c. ; 
fifthly,  that  the  defendants  did  not  exonerate, 
absolve,  or  discharge  the  plaintiff  from  pre- 
paring and  tendering  to  the  defendants  any 
instrument,  deed,  or  document  for  the  trans- 
fer to  him  of  the  said  shares,  &c. ;  and 
lastly,  as  to  the  sum  of  15/.  therein  men- 
tioned, payment  into  court  of  15/. 

On  the  first  five  pleas  issues  were  joined  ; 
and  as  to  the  last  plaintiff  took  the  15/.  in 
satisfaction  of  so  much  of  his  cause  of  action. 

At  the  trial,  before  Williams,  J.,  at 
the  last  Middlesex  Sittings,  it  appeared 
in  evidence  that  the  defendants  were  auc- 
tioneers, and  on  the  1 2th  day  of  May 
1846  they  sold  some  shares  at  the  Hall 
of  Commerce,  in   London.      The  defen- 


dants acted  as  agents,  and  bad  no  in- 
terest in  the  sale  otherwise  than  as  anc- 
tioneers.  In  the  catalogue  of  sale  issned 
by  the  defendants,  one  of  which  was  deli- 
vered to  the  plaintiff,  the  names  of  tlw 
owners  of  the  several  lots  did  not  appear, 
but  their  names  did  appear  in  the  catalogue 
used  by  the  defendants.  The  plaintiff 
bought  three  lots  for  5/.  each,  which  ■were 
thus  described  in  the  catalogue  of  sale 
delivered  to  him  : — 

"No.  233, 100  shares  in  PObrow'a  Atmoapleric 
tnd  Caoal  PropuUion  Company. 
"  No.  234,  100  shares  in  Pilbrow'a  Ditto  Ditto. 
"  No.  235,  100  sbwesin  Pilttrow't  UiUo  UiUft" 

On  the  day  after  the  sale,  the  plaintif 
called  at  the  office  of  the  defendants,  paid 
1 5/.,  and  received  the  certificates  of  tin 
800  shares,  together  with  a  bill  of  parceb> 
of  which  the  following  is  a  copy : — 

••  Hall  of  Commeior. 
"London,  May  I2th,  18i$. 
E.  FraolcUn,  Esq.  Or. 

To  LamoDd,  Smalo  &  Lanoad. 
For  shares  at  public  sale : 

20  Midland  Kiiatem  Counties,  \2t.      12    0  0 
SCO    Pilbrow's    Atmospheric  and 
Canal  Propalsion  Company,  1$.     If  f  ' 

iiiTt  »' 

About  ten  days  after  the  sale,  the  pteitf 
went  to  the  defendants'  office  and  airf 
for  a  transfer  of  the  shares  :  this  the  defen- 
dants said  they  could  not  make,  and  refened 
him  to  one  B,  on  whose  behalf  they  «o!d 
the  shares.  It  was  proved,  that  thetest 
two  ways  of  transferring  shares  of  tlii« 
description  :  some  are  transferred  by  deli- 
very, others  require  a  transfer  in  writing; 
the  shares  in  Pilbrow's  Company  required 
the  latter  mode  of  transfer,  which  is  alw»y» 
effected  at  the  expense  of  the  pnrchsser. 
It  appeared  that  one  firiggs  was  ibefirrt 
allottee  of  the  300  shares  purchased  by  the 
plaintiff,  and  though  they  had  passed 
through  many  hands  before  they  eanie  to 
B,  for  whom  the  defendants  sold,  Brigg* 
still  continued  the  registered  owner,  and 
was  the  only  person  who  could  exectite  the 
transfer.  Inquiries  and  search  had  been  made 
for  B.  by  the  defendants,  but  he  was  no- 
where to  be  found.  In  the  autumn  of  18<*i 
the  company  ceased  to  exist,  and  some  rfAe 
directors  of  the  quondam  company  votan- 
tarily  bound  themselves  to  return  I0i>  * 
share  to  all  persons  who  were  the  regsteitd 
holders  of  6on<f^(/e  original  shores  (two  iort> 
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of  shares  bad  been  issued)  in  the  company. 

The  shares  bought  by  the  plaintiif  were  not 

original  shares.     Other  applications  were 

nude  by  the  plaintiff  to  the  defendants  for 

a  transfer,  and  on  the  27th  of  January,  in 

answer  to  a  direct  and  pressing  application 

for  an  immediate  transfer  by  the  plaintiff's 

aolicitor,  the  following  letter  was  received : — 

"rhreadoMdla  Street,  Jaouary  27th,  1847. 

"  Sir, — In  reply  to  your  letter  of  this 

date  we  have  to  inform  you  that  we  shall 

he  perfectly  ready  to  hand  you  the  name 

of  the  vendor  of  the   shares,  we  having 

simply  acted  as  agents  in  the  matter, 

"  Yours,  obediently, 

"  Lamond  &  Co." 
Several  objections  were  made  at  the  trial 
to  the  plaintiff's  right  to  recover.  The 
leaned  Judge  left  the  case  to  the  jury,  who 
foond  a  verdict  for  the  plaintiff,  with  nominal 
damages,  40s. ;  leave  being  reserved  for  the 
defendant  to  move  to  enter  a  nonsuit. 

Bgles,  Serj.  now  moved  accordingly,  or 
for  a  mle  to  shew  cause  why  a  verdict  should 
not  be  entered  for  the  defendants. — First, 
no  action  will  lie  on  the  special  contract. 
It  appears  by  the  conditions  of  sale,  in 
the  possession  of  the  defendants  at  the 
time  of  the  sale,  that  they  were  simply 
Vents  in  the  transaction,  and  immediately 
they  are  applied  to,  and  before  action 
brought,  the  name  of  their  principal  is 
given,  though  it  was  not  previously  openly 
disclosed.  Hanson  v.  Roberdeau  (1)  is,  to 
some  extent,  against  the  view  contended 
for;  but  in  that  cose  the  defendant,  though 
acting  as  auctioneer,  may  have  had  some 
personal  interest  in  the  bond;  and  it  is  sub- 
mitted that  the  actual  contract  is  contained 
in  the  catalogue  of  the  auctioneer,  who  signs 
it  on  behalf  of  both  parties.  Secondly, 
there  was  no  evidence  whatever  of  an  ex- 
oneration by  the  defendants  of  plaintiff's 
obligation  to  tender  to  them  an  instrument 
of  transfer.  The  letter  of  the  27th  of  January 
is  no  exoneration  ;  its  terms  do  not  deny  nor 
refuse  anything  that  is  asked  for.  It  says, 
affirmatively,  I  will  give  you  the  name  of 
the  vendor :  that  is  not  the  same  thing  as 
saying  "  I  will  not  transfer,"  nor  is  it  equi- 
vdent  to  it.  It  was  proved  that  it  is  the 
duty  of  the  purchaser  of  this  kind  of  shares 
to  prepare  the  instrument  of  transfer.     It 

(1)  Peake's  N.P.C.  120. 


may  be  that  the  meaning  of  the  letter  of 
the  27tb  of  January  (if  it  contain  any  im- 
plied refusal)  is  a  refusal  to  prepare  the 
instrument  of  transfer,  which  they  had  a 
right  to  do. 

[Maule,  J. — The  declaration  says,  "  de- 
fendants sold ;"  the  letter  says,  "  we  are  not 
the  parties  to  transfer:"  is  not  that  an 
exoneration  ?] 

Thirdly,  there  was  no  evidence  of  any 
agreement  to  transfer ;  and,  therefore,  on 
the  fourth  plea,  the  defendants  are  entitled 
to  a  verdict.  Fourthly,  there  is  a  variance 
between  the  declaration  and  the  proof ;  there 
is  one  contract  stated  in  the  declaration; 
there  are  three  in  the  proof.  There  is  a 
separate  contract  in  respect  of  each  lot  pur- 
chased at  an  auction.  Emmerson  v.  Heelis 
(2)  and  Jame*  v.  Shore  (3)  are  distinct  au- 
thorities to  that  effect. 

[Maule,  J. — The  number  of  the  shares 
and  the  price  are  under  a  videlicet  in  the 
declaration.  Would  not  the  proof  of  the 
purchase  of  1 00  shares  be  sufficient  ?] 

The  plaintiff  cannot  have  recourse  to  that 
suggestion  now;  for  on  this  point  being 
taken  at  the  trial,  upon  which  he  might 
have  been  nonsuited,  his  counsel  refused  to 
amend,  but  put  in  evidence  and  relied  upon 
the  bill  of  parcels,  which  he  said  was  a  sub- 
stituted contract ;  and  the  jury  were  asked 
whether  there  was  a  substituted  contract, 
and  they  found  there  was.  But  there  was 
not  any  substitution  :  the  only  agreement  is 
the  catalogue,  signed  by  the  auctioneer  as 
agent  for  both  parties,  at  the  time  of  the 
saie.  The  bill  of  parcels,  containing  an 
item  "  300  Pilbrow's,  &c.  \&l."  was  not 
made  at  the  sale ;  it  was  written  and  deli- 
vered to  the  plaintiff  many  days  afterwards, 
and  the  substituted  contract  does  not,  for 
that  reason,  avoid  the  difficulty  of  a  variance, 
for  the  declaration  says,  that  the  300  shares 
were  booght  at  the  auction. 

[Maule,  J. — It  may  be  that  on  the  se- 
cond and  third  fall  of  the  auctioneer's  ham- 
mer, the  original  contract  was  varied ;  then, 
after  the  third  lot  was  purchased,  there  was 
a  joint  contract  for  the  three  lots ;  surely 
the  bill  of  parcels  was  pregnant  evidence 
that  at  the  third  knock  down  there  was  a 
substituted  contract :  you  make  out  the  bill 
of  parcel  yourselves,  and  say  so.] 

(2)  2  Taunt  38. 

(3)  1  Stark.  N.P.C.  426. 


Digitized  by 


Google 


224 


COURT  OF  COMMON  PLEAS : 


[WiLDB,  C.J. —  Is  there  any  evidence 
that  there  were  distinct  shares  applicable  to 
each  lot  ?  Would  one  transfer  transfer  the 
whole  ?] 

There  was  no  ear-mark  by  which  any 
single  lot  could  be  distinguished,  nor  was 
there  any  distinct  appropriation  of  particular 
shares  to  any  one  lot. 

[Wilde,  C.J. — Was  there  any  separate 
deUvery  of  each  100  shares,  or  separate  pay- 
ment of  each  5L] 

No :  the  300  shares  were  delivered,  and 
the  151.  paid  for  the  whole  of  them.  The 
defendants  did  all  that  was  necessary  for 
them  to  do  ;  they  gave  the  name  of  B,  who 
could  transfer  the  shares ;  and  as  the  plain- 
tiff must  pay  for  the  proper  document,  he 
should  have  found  out  B.  and  got  him  to  do 
all  that  was  required. 

[Maule,  J.  —  No ;  no  person  in  his 
proper  senses  would  buy,  nor  would  an 
auctioneer  attempt  to  sell,  on  such  terms. 
The  auctioneer  is  to  get  a  transfer  at  the 
expense  of  the  vendee,  otherwise  he  sells 
what  he  cannot  deliver.] 

Then  the  plaintiff  was  not  entitled  to 
damages.  He  could  not  be  entitled  to  the 
10«.  per  share  even  if  they  had  been  trans- 
ferred. The  shares  not  being  original  shares 
do  not  come  within  the  resolution  of  the 
directors. 

[Wilde,  C.J. — The  verdict  is  only  for 
nominal  damages.] 

Wilde,  C.J. — There  is  no  real  difficulty 
in  this  case.  First,  it  is  suggested,  that  if 
the  auctioneer  inserts  the  name  of  his  prin- 
cipal in  the  catalogue  which  he  signs  at 
the  time  of  the  sale  he  is  not  liable;  but 
such  a  proceeding  on  his  part  is  not  a  dis- 
closure of  his  principal  to  the  buyer,  and  it 
is  very  old  law  that  if  there  be  no  disclo- 
sure Uie  auctioneer  remains  answerable  to  a 
certain  extent,  and  to  an  extent  suflBcient 
to  render  the  contract  here  binding  upon 
him  personally.  It  was,  therefore,  no  an- 
swer for  him  to  say  "  Briggs  was  the  original 
allottee,  and  B.  was  the  person  for  whom 
I  sold  the  shares."  Secondly,  as  to  the 
exoneration.  The  declaration  alleges  that 
the  defendants  neglected  to  transfer  accord- 
ing to  the  contract.  The  fifth  plea  states, 
that  the  defendants  did  not  exonerate,  &c., 
and  it  admits  that  they  contracted.  With 
reference  then  to  the  pleadings,  the  tender 


must  have  been  to  the  defendants ;  and  they 
do  in  effect  say,  we  do  dispense  with  your 
obligation  to  tender  us  any  documeat 
whereby  you  can  obtain  a  transfer.  "  Go 
to  Mr.  Briggs— go  to  the  person  who  em- 
ployed us — we  cannot  make  it,  we  have  no 
power."  That  is  idle  nonsense  if  it  doei 
not  mean  we  cannot,  and  we  will  not 
trouble  ourselves  further  in  the  nutter. 
Thirdly,  the  plaintiff  alleges,  as  a  fact,  in 
the  declaration,  that  300  shares  were  pnt 
up  for  sale,  and  that  he  purchased  them; 
it  appears  they  were  contained  in  three 
different  successive  lots,  and  this  is  said  to 
be  a  variance.  How  does  this  differ  £rom 
the  purchase  in  a  shop  of  three  diifereDt 
articles,  three  different  pairs  of  stockingi, 
for  instance,  for  which  one  bill  of  parceb  is 
afterwards  sent  to  the  purchaser,  "  for  three 
pairs  of  stockings"  ?  Here  then  is  the  de- 
fendants' handwriting, "  for  300  shares,  &c., 
15/."  Surely  that  is  cogent  evidence  that 
they  considered  the  contract  as  entire,  and 
was  sufficient  to  shew  there  was  a  substi- 
tuted contract ;  the  substitution  of  the  one 
bargain  instead  of  the  three  lots  inclades 
the  incidents  attaching  to  the  three  lots, 
and  the  defendants  were  bound  to  complete 
the  bargain  by  a  transfer. 

CoLTUAM,  J. — The  first  question  here  is, 
are  the  defendants  personally  responsible 
when  the  auctioneer,  at  a  sale,  does  not 
disclose  the  name  of  hb  principal  ?  Hetuou 
T.  Roberdeau  is  an  authority  to  shew  that 
he  does  remain  liable.  Secondly,  did  the 
defendants  agree  to  make  the  transfer! 
That  is  really  the  same  question  as  the  first 
The  auctioneer  takes  upon  himself  tbe 
liability  of  a  vendor,  and  must  make  a  title 
to  the  vendee,  that  is,  he  must  give  the 
transfer,  or  get  it  from  the  proper  party  at 
tbe  expense  of  the  purehaser.  Was  there 
an  exoneration  by  the  defendants  of  the 
plaintiff  tendering  to  them  an  instrument 
of  transfer  1  Clearly  there  was.  Their 
letter  says,  "  I  am  not  the  seller;  I'll  gi^ 
you  the  name  of  the  party  who  was;  he  can 
make  the  transfer,  but  I  can't;"  that  is  a 
waiver,  and  the  defendants  had  no  right  to  set 
up  any  one  else  as  the  seller.  I  also  think 
there  was  a  substituted  contract. 

Maule,  J.  and  Cresswell,  J.  concnned. 

Rule  refused. 
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SPOONER  «.  PAYNE. 


April 

Arbitration — AwarA — Clerical  Error. 

One  of  the  questions  submitted  to  an  arbi' 
trator  in  an  indenture  of  reference  was, 
tekether  the  plaintiff  teas  liable  to  discharge 
a  sum  of  money  secured  by  a  mortgage  exe- 
ettted  by  him  to  the  testatrix  on  or  about  the 
29M  of  September  1818.  The  arbitrator 
found  that  "  the  plaintiff  was  not  liable  to 
discharge  a  sum  of  money  secured  by  mort- 
gage executed  by  him  to  the  testatrix  on  the 
i6th  of  September  1817,  which  was  by  the 
defendant  produced  to  me  as  the  mortgage  in 
the  said  indenture  mentioned  as,  and  by  the 
fUhttiff  admitted  to  be,  the  mortgage  exe- 
eited  by  the  plaintiff  to  the  said  testatrix  on 
er  about  the  26th  of  December  181S."  The 
onb/  deed  mentioned  in  the  indenture  of 
reference  was  the  mortgage  deed.  In  an 
action  upon  the  award,— Held,  that  it  suffi- 
eieiUly  appeared,  notwithstanding  the  errors 
M  the  date,  that  the  arbitrator  had  decided 
M  the  UMlity  of  the  plaintiff  upon  the 
mortgage  deed  referred  to  him. 

Debt  npon  an  award. 

Plea,  tbat  the  arbitrator  did  not  make 
the  award. 

The  cause  was  tried,  at  the  last  assizes 
for  Warwick  before  Parke,  B.  Verdict  for 
the  plaintiff  for  382?.  The  only  question 
at  the  trial  was  with  respect  to  the  validity 
of  the  award.  The  submission  to  reference 
was  by  deed  of  indenture,  and  one  of  the 
qnettions  for  the  arbitrator's  decision  was, 
"Whether  the  said  James  Spooner  (the 
plaintiff)  is  now  liable  to  discharge  a  sum  of 
money  secured  by  a  mortgage  executed  by 
him  to  the  testatrix  on  or  about  the  29th 
of  September  1818."  The  arbitrator  found 
"  that  the  said  James  Spooner  was  not  on 
the  6th  of  February  (the  date  of  the  submis- 
tion),  nor  now  is,  liable  to  discharge  a  sum 
of  money  secured  by  mortgage  executed  by 
him  to  the  testatrix  on  the  26th  day  of  Sep- 
tember 1817,  which  was  by  the  said  C.  H. 
Payne  produced  to  me  as  the  mortgage  in 
the  laid  indenture  mentioned  as,  and  by 
the  said  James  Spooner  admitted  to  be,  the 
mortgage  executed  by  the  said  James 
Spooner  to  the  said  testatrix  on  or  about 
the  26th  of  December  1818."  The  only 
deed  mentioned  in  the  indenture  of  te&rence 
New  Series,  XVI.— C.P. 


was  the  mortgage  deed  said  to  be  of  the 
29th  of  September  1818. 

At  the  trial,  it  was  contended  that  the 
award  was  bad,  for  not  determining  the 
question  as  to  the  liability  of  the  plaintiff  on 
the  deed  of  the  29th  of  September  1818,  as 
the  deed  mentioned  in  the  award  was  a  deed 
of  the  26th  of  December.  The  learned 
Baron  overruled  the  objection,  and  directed 
the  jury  that  the  award  was  valid. 

An  objection  was  also  made  at  the  trial 
on  the  part  of  the  defendant,  that  the  deed 
of  reference  was  not  properly  proved.  The 
witness  to  the  execution  was  the  son  of  the 
defendant,  who  was  a  medical  student  attend- 
ing lectures  at  St  George's  Hospital.  In- 
quiries were  made  for  him  there  on  several 
occasions,  but  he  was  not  met  with.  In- 
quiries were  also  made,  without  effect,  at 
the  house  of  the  fother  (the  defendant),  and 
at  the  village  adjoining,  but  the  person  in- 
quiring did  not  say  why  he  wanted  him. 
Parke,  B.  admitted  the  document. 

Humfrey  now  moved  for  a  new  trial,  on 
the  ground  of  misdirection  and  of  the  im- 
proper reception  of  evidence,  contending,  on 
the  first  point,  that  there  was  nothing  in  the 
award  to  shew  the  identity  of  the  deed  men- 
tioned in  the  award  as  dated  the  26th  of 
September  1817  with  that  mentioned  in  the 
submission  of  the  29th  of  September  1818. 

CoLTMAN,  J. — In  this  case  I  think  the 
award  was  sufficiently  certain.  One  of  the 
matters  referred  was,  as  to  the  plaintiff's 
liability  on  a  mortgage  executed  by  him  on 
or  about  the  29th  of  September  1818,  not 
specifying  the  exact  date.  The  arbitrator 
finds  that  the  plaintiff  was  not  liable  on  the 
mortgage  executed  by  him  on  the  26th  of 
September  1817,  which  was  by  the  said 
C.  H.  Payne  produced  to  me  as  the  mort- 
gage in  the  said  indenture  mentioned.  If 
the  award  had  stopped  here,  it  would  have 
been  quite  clear  that  the  arbitrator  referred 
to  the  mortgage  mentioned  in  the  indenture 
of  reference  :  it  goes  on  to  say,  "  as  and 
admitted  to  be  the  mortgage  executed,  &c. 
on  or  about  the  26th  of  December  1818  ;" 
again  using  the  words  "  on  or  about."  Per- 
haps this  part  of  the  award  does  not  pro- 
perly describe  the  deed  mentioned  in  the 
submission ;  but  when  we  look  at  the  sub- 
mission, and  see  that  there  is  but  one  inden- 
ture mentioned,  I  cannot  entertain  a  doubt 
2a 
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that  the  difference  in  the  date  is  merely  a 
clerical  error. 

Cresswell.  J. — I  think  the  arbitrator 
determined  substantially  the  matter  in  dis- 
pute. There  is  sufficient  to  shew  that  the 
plaintiff  was  not  liable  upon  the  mortgage 
deed,  which,  it  was  agreed  between  the  par- 
ties, was  the  deed  mentioned  in  the  submis- 
sion. 

Williams,  J.  concurred  (1). 

Rule  refused. 


.} 


WRIGHT  «.  HUTCHINSON. 


1847 

May  28 

Demurrer  —  InsolvetU  Debtors  Act  — 
Form  of  Plea. 

The  defendant  pleaded,  t'n  an  action  against 
her  as  acceptor  of  a  bill  of  exchange,  that 
she  was  discharged  under  the  Insolvent 
Debtors  Act,  &  S^  d  Fict.  c.  116.  s.  10. 
The  plea  did  not  state  at  length  the  proceed- 
ings required  to  be  taken,  nor  did  it  desig- 
nate the  order  in  the  same  terms  as  described 
by  the  act : — Held,  a  bad  plea ;  it  should 
either  have  set  out  the  order,  or  have  de- 
scribed it  in  the  terms  of  the  act. 

Assumpsit.  Declaration  by  indorsee 
against  the  acceptor  of  a  bill  of  exchange. 
Account  stated. 

Plea — That  after  the  making  of  the  said 
several  contracts  and  promises,  and  the 
accruing  of  the  causes  of  action,  and  each 
of  them,  in  the  declaration  mentioned,  the 
defendant  not  being  a  trader  within  the 
meaning  of  the  statutes  in  force  relating  to 
bankrupts  at  the  time  of  the  making  and 
passing  of  the  act  of  parliament  hereinafter 
mentioned,  and  having  resided  twelve  calen- 
dar months  within  the  London  district, 
under  and  by  virtue  of  and  according  to 
the  directions  and  provisions  of  a  certiun 
statute,  made  and  passed  in  the  session  of 
parliament  held  in  the  5th  &  6th  years 
of  the  reign  of  our  Lady  the  now  Queen, 
intituled,  'An  act  for  relief  of  Insolvent 
Debtors,'  duly  presented  her  petition  for  pro- 
tection from  process  in  the  Court  of  Bank- 
ruptcy in  London,  which  said  petition  was 
forthwith  afterwards,  (to  wit)  on  the  day  and 
year  last  aforesaid,  filed  of  record  in  the 
said  Court  of  Bankruptcy.  And  the  defen- 
(1)  Wilde,  C.J.  was  abieiit. 


dant  further  says,  that  such  proceedings 
were  had  in  the  said  Court  of  Bankruptcy, 
upon  the  said  petition  of  the  defendant, 
that  afterwards  and  before  the  commence- 
ment of  this  suit,  (to  wit)  on  the  same  day 
and  year  aforesaid,  a  final  order  was  made 
by  Joshua  Evans,  Esq.,  then  being  one  of 
the  Commissioners  of  the  said  Court  of 
Bankruptcy,  duly  authorized  in  that  behalf 
for  the  protection  of  the  person  of  the 
defendant  from  all  process,  and  for  the 
Testing  of  the  estate  and  effects  of  tb« 
defendant  in  Alexander  Brymer  Belcher, 
one  of  the  official  assignees  of  the  said 
Court  of  Bankruptcy,  whereby  and  by 
force  and  virtue  of  which  said  order  the 
defendant  was  discharged  of  and  from  the 
several  contracts  and  promises  and  causes 
of  action,  and  each  of  them,  in  the  declaration 
mentioned.  And  the  defendant  further 
saith,  that  the  said  order  and  discharge  still 
remain  in  full  force.     Verification. 

Demurrer  and  joinder. — The  only  groand 
of  demurrer  argued  and  relied  upon  by  the 
plaintiff  was  thus  stated  :  "  That  the  defen- 
dant in  her  plea  neither  follows  the  words  of 
the  10th  section  of  the  5  &  6  Vict.  c.  116. 
(stating  that  a  final  order  was  made  for 
protection  merely  and  not  for  distribution), 
nor  does  it  state  the  particulars  requiste  to 
bring  the  defendant  within  the  operation  of 
the  act" 

Channell,  Serj.,  in  support  of  the  de- 
murrer.— The  plea  is  bad ;  it  sets  up  a 
discharge  under  the  Insolvent  Debtors  Act, 
5  &  6  Vict.  c.  116.  First,  it  does  not 
state  that  the  order  made  by  the  Commis- 
missioner  was  an  order  for  distribution ; 
secondly,  it  makes  no  mention  of  a  credi- 
tors' assignee;  thirdly,  it  does  not  ibllow 
the  terms  of  the  lOtii  section  of  the  act, 
nor  does  it  shew  that  all  the  proceedings 
under  the  4th  section  have  been  complied 
with.  There  are  three  cases  on  the  point: 
Leaf  V.  Robson  {I),  Cook  v.  Henson{i), 
Gillon  V.  Deare{S).  The  fifth  plea  h 
Leaf  V.  Robson  was  under  this  statute,  and 
the  judgment  of  Parke,  B.  is  conclusive 
against  this  plea.  The  ma^nal  note  of 
the  case  of  Cook  v.  Henson  appears  not  to 

(1)13  Mm.  &  WelB.  651 ;  a. «.  I*  Uw  J.  Bap. 
(l«.g.)  Eich.  129. 

(2)  1  Com.  B.  Rep.  908;  >.  c  U  U«  3.  Bap. 
f  M  8  )  C  P  295 

(S)  21Bid.3d9; a.o.l5UwJ.iUi>.(aA)Ci>JC< 
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go  (0  ftr  as  tlie  fonner  case,  but  the  jndg- 
ment  only  decides  that  it  is  not  necessary 
to  set  oat  all  the  preliminaries  required  by 
the  4th  section,  such  as  all  the  notices 
therein  mentioned ;  but  that  it  is  necessary 
to  set  oat  in  the  plea  everything  stated  in  the 
10th  section.  Besides,  the  word  "distri- 
budon"  was  inserted  in  the  plea  there,  but 
is  absent  here.  All  the  points  argued  in 
Gilkm  T.  Deare  are  raised  by  the  demurrer 
here,  and  is  an  unanswerable  authority  in 
my  favour.  It  is  the  last  decision  on  the 
subject,  and  the  other  cases  were  there 
reviewed.  He  referred  also  to  NicholU  v. 
i'«y«(4). 

[Wuj>E,  C.J. — Is  there  more  than  one 
Older  made  ?  Is  not  the  vesting  order  and 
the  distributing  order  the  same  Uiing  ?] 

That  was  adverted  to  in  Cook  v.  Hensou, 
bat  Tindal,  C.J.  says,  in  giving  judgment, 
that  it  is  necessary  to  follow  the  words  of 
the  statute. 

[Maule,  J. — The  Court  cannot  tell  what 
the  order  is  if  it  is  not  set  out;  it  might 
be  an  order  for  protecting  and  vesting 
nmply,  and  not  an  order  for  distribution.] 

Unthank,  contrtk. — This  is  an  important 
point,  for  the  Court  are  aware  that  in 
insolvent  cases  all  the  property  is  given  up 
at  once  ;  an  official  assignee  is  appointed ; 
the  creditors  take  no  further  trouble  in  the 
natter,  and  no  creditors'  assignee  is  found 
ready  and  willing  to  undertake  the  office. 
It  would  be  difficult  to  plead  in  any  other 
way,  because  no  creditors'  assignee  has  been 
chosen  ;  and  therefore  the  defendant  will  be 
deprived  of  the  benefit  of  this  act. 

[Hacle,  J. — What  difficulty  can  there 
be?  I  suppose  an  order  has  been  made 
under  section  4,  and  that  is  your  defence.] 

It  has  been  said,  you  must  always  follow 
the  words  of  a  statute  which  gives  a  form 
of  plea:  that,  however,  is  not  the  case. 
Earl  Spencer  v.  Swannell  {&)  and  Sheen 
V.  Garrett  {6)  shew  that  the  exact  words 
need  not  be  used  :  words  in  substance  the 
same  are  sufficient.  The  2nd  act,  7  &  8 
Vict.  c.  96,  does  not  use  the  word  "  distri- 
bution," nor  does  the  form  of  order  given 
io  the  schedule. 

(4)  7  Muu  &  Gr.  927 ;  i.  o.  15  Uw  J.  Rep. 
(m.)  C.P.  2S. 

(5)  3  Mee.  &  Wela.  154 ;  i.  e.  7  Uw  J.  Rep. 
(HA)  Exch.  78. 

(6)  6  Bmg.  680 ;  s.e.  8  Uw  J.  Rep.  (n.8.)  C.P. 


Per  Curiam. — This  plea  is  entirely  under 
the  first  act  There  is  no  difficulty  in  framing 
ft  proper  plea,  either  by  setting  out  the  order 
or  by  describing  it  as  it  is  described  in  the 
statute. 

Leave  to  amend. 


1847.       /      PAH80N8  V.  OINQEIX. 

May  28.  \     lewis  v.  oinoell. 

Replevin  —  Distress  for  Rent  —  What 
Articles  may  be  distrained. 

To  a  deelaration  in  replevin,  for  taking 
the  cattle,  goods,  and  chattels  of  the  plain- 
tiff, the  defendant  made  cognizance  as  bailiff 
of  W.  M,  and  justified  the  taking  for  rent  due 
to  W.  M,  from  the  occupier  J.  T,  (  W.  M.'t 
tenant).  Plea  in  bar,  that  the  premises  in 
which  the  cattle,  goods,  and  chattels  were 
taken,  were  occupied  by  J.  T,  as  tenant,  at  a 
yearly  rent ;  that,  at  the  time  of  the  making 
of  the  distress,  J.  T.  was  a  "  common  public 
livery  stable-keeper,"  and  was  used  in  his 
trade  '*  as  such,"  from  time  to  time,  to  take  in, 
to  feed,  to  keep,  and  to  clean  all  other  persons' 
horses  and  carriages  who  placed  the  same 
with  him ;  that  it  was  necessary  for  the  car- 
rying on  such  trade  that  horses  and  carriages 
should  be  kept  and  taken  care  of  on  the 
premises,  and  that  the  cattle,  goods,  and 
chattels  distrained  were  placed  and  remained 
on  the  premises  to  be  managed  and  dealt 
with  by  J.  T,  in  his  said  trade,  as  defendant 
well  knew,  SfC.  Sfc. : — Held,  that  horses  and 
carriages  standit^  at  livery  may  be  distrained 
for  rent. 

Semble — ff  articles  are  sent  to  remain  at 
a  place,  they  are  distrainable ;  if  sent  for  a 
particular  purpose,  and  the  remaining  at  the 
place  be  an  incident  necessary  for  the  com- 
pletion of  such  purpose,  they  are  not. 

Replevin. — The  declaration  stated  that 
the  defendant,  on  the  18th  of  July  1846,  at 
the  parish  of,  &c.,  in  a  certain  stable,  then 
took  the  goods  and  chattels,  to  wit,  one  brown 
mare  of  the  value,  &c.',  and  one  carriage 
of  the  value  of,  &c.,  of  the  plaintifi',  and 
unjustly  detained  the  same,  &c.  &c.  Cog- 
nizance, the  defendant,  as  bailifi"  of  W.  M., 
acknowledges  the  taking  of  the  said  goods 
and  chattels  in  the  said  stable  in  which,  &c., 
and  justly,  &c.,  because,  he  says,  "one 
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J.  T.,  for  a  long  time,  to  wit,  for  tbe  space 
of  one  year  and  a  quarter  next  before  the 
22nd  of  May  1846,  and  from  thence  until 
the  said  time  when,  &c.,  held  and  enjoyed 
the  said  stable  in  which,  &c.,  with  the 
appurtenances,  as  tenant  to  W.  M.,  by 
Tirtue  of  a  certain  demise,  at  a  yearly  rent, 
payable  quarterly,  and  because  the  sum  of 
&0l.  of  the  said  rent  was,  on  the  22nd  of 
May,  and  from  thence,  &c.,  until  and  at 
the  said  time  when,  &&,  due  and  owing 
from  J.  T.  to  W.  M.,  the  defendant,  as  bailiff 
of  W.  M,  took  the  said  cattle,  goods,  and 
chattels,  in  the  said  stable  in  which,  &c., 
as,  for,  and  in  the  name  of  a  dutress  for  the 
rent  so  due,"  &c. 

Plea  in  bar — And  the  plaintiff,  as  to 
the  cognizance  of  the  defendant,  saith,  that 
the  defendant  ought  not  as  bailiff  of  W.  M. 
to  acknowledge  the  taking  of  the  said 
cattle,  goods,  and  chattels  in  the  stud 
stable  in  which,  &c.  and  justly,  &c.,  be- 
cause,  he  saith,  that  before  and  at  the 
time  of  the  making  of  the  distress  in  the 
said  cognizance  mentioned,  the  stable  in 
which  the  said  cattle,  goods,  and  chattels 
were  taken  was  part  and  parcel  of  certain 
other  stables  whereof  J.  T.  was  the  tenant 
and  occupier,  by  virtue  of  a  certain  demise 
thereof  from  the  said  W.  M.  as  in  the  said 
cognizance  mentioned.  And  the  plaintiff 
further  saith,  that  before  and  at  the  time  of 
the  making  of  the  said  distress  J.  T.  was  a 
common  public  livery  and  bait  stable-keeper, 
and  was  used  and  accustomed  in  the  way  of 
bis  trade  as  such  common  public  livery  and 
bait  stable-keeper,  from  time  to  time,  to 
keep,  and  to  take  in  to  keep  and  feed  and 
clean  all  other  persons'  horses,  and  also,  from 
time  to  time,  to  take  in  to  stand,  and  to  take 
care  of,  and  clean  all  other  persons'  coaches 
and  carriages  who  were  minded  to  place  the 
same  with  him,  from  time  to  time  as  such 
common  livery  and  bait  stable-keeper,  for 
certain  hire  and  reward  to  him  therefore  paid, 
and  the  trade  and  business  of  such  common 
livery  and  bait  stable-keeper  then  exercised 
and  carried  on  in  and  upon  the  said  stable. 
And  the  plaintiff  fbrther  saith,  that  all  the 
persons  so  placing  and  standing  their  said 
carriages,  coaches  and  horses  with  J.  T.  as 
such  common  livery  and  bait  stable-keeper, 
were  entitled  as  of  right  to  have  and  to  take 
away,  off,  and  from  the  said  premises  the 
said  carriages,  coaches  and  horses  at  any 


time  such  persons  might  think  fit  and  proper 
to  have  and  use  the  same.  And  the  plaintiff 
further  saith,  that  it  was  and  is  cnstonMiy 
and  necessary  and  absolutely  requisite 
for  the  exercising  and  carrying  on  of  the 
trade  of  a  common  livery  and  bait  stable- 
keeper,  and  so  carried  on  by  J.  T.  in  sod 
upon  the  said  stable,  that  such  commoa 
livery  and  bait  stable-keeper  should  have  the 
custody  of,  and  keep,  take,  and  receive,  from 
time  to  time,  the  said  carriages,  coaches  and 
horses  as  aforesaid,  in  and  upon  the  said 
premises  whereon  he  exercises  and  carria 
on  such  trade  of  a  common  livery  and  biit 
stable-keeper.  And  the  plaintiff  frirtber 
saith,  that  J.  T.  during  such  occupation  of 
the  said  premises  used  and  followed  the  said 
trade  and  business  of  a  common  livery  sod 
bait  stable-keeper,  and  used  the  said  pre- 
mises in  his  said  trade  and  business  as  taek 
common  livery  and  bait  stable-keeper.  Aod 
thereupon  the  plaintiff  shortly  before  the 
taking  of  the  cattle,  goods,  and  chattels  is 
the  declaration  mentioned,  to  wit,  on  ftc., 
sent  and  delivered  to,  and  J.  T.  took, 
had,  and  received  from  the  plaintiff  in  the 
way  of  J.  T.'s  said  trade  and  bnsioeH, 
the  cattie,  goods,  and  chattels  in  the  de- 
claration mentioned  in  and  upon  the  said 
stable,  and  the  same  remained  and  con- 
tinued  thereon  to  be  managed  and  dealt 
with  by  J.  T.  in  the  way  of  his  said  tnde 
and  business,  and  not  otherwise,  or  for  any 
other  purpose  whatsoever,  bom  thence  and 
until  tbe  making  and  levying  of  the  ssid 
distress,  of  all  which  premises  W.  M.  had 
notice,  and  whilst  the  said  cattle,  goods 
and  chattels  were  in  and  upon  the  said 
stable  for  the  purposes  and  for  the  causes 
aforesaid,  in  the  way  of  J.  T.'s  said  trade 
and  business,  the  defendant,  (to  wit),  at  tbe 
said  time  when,  &c.  of  his  own  wrong 
seized  and  took  away  the  said  cattie,  goods 
and  chattels  as  a  distress  for  rent  due  to 
W.  M.  from  the  said  J.  T.,  and  afterwards 
onjustiy  detained  the  same,  &c.  Verifica- 
tion.    Wherefore,  &c. 

General  demurrer  and  joinder. 

The  facts  and  pleadings  in  the  two  cases 
were  substantially  the  same,  and  it  was 
agreed  that  the  same  judgment  should 
govern  both. 

Channell,  Serj.,  in  support  of  the  de- 
murrer.— The  question  to  be  decided  is, 
are  horses  and  carriages  standing  at  livery 
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liable  to  a  distress  for  rent  really  due  ?  The 
auctions  of  the  plea  in  bar  cannot  be 
taken  to  attach  any  legal  exemption  to  a 
person  exercising  the  trade  of  a  livery  stable- 
keeper.  It  cannot  be  said  that  the  expression 
"  public  trade"  used  in  the  plea,  imports 
that  the  law  most  recognize  the  trade  of  a 
livery  stable-keeper  to  be  a  public  trade, 
such  as  that  of  an  innkeeper;  nor  does 
the  word  "  manage,"  which  is  also  intro- 
dnoed  into  the  plea  in  bar,  carry  the  sense 
any  farther  than  the  words  "  take  in,  feed, 
keep,  and  clean,"  which  are  applied  to  the 
hones  and  carriages  in  die  former  part  of 
the  plea.  ThecaseofFraMMV.  Wyaa{l), 
which  was  twice  argued,  is  an  authority  to 
the  full  extent  in  favour  of  this  demurrer, 
and  it  decides  that  this  horse  and  carriage 
were  liable  to  distress.  The  plaintiff  there 
eomplained  of  his  carriage  being  taken  from 
livery  stables  as  a  distress  for  rent,  and  the 
two  main  points  on  which  he  relied  were  : 
first,  that  the  exemption  attached  because 
•  livery  stable-keeper's  trade  was  "  public" 
like  that  of  an  innkeeper ;  second,  that  the 
exemption  was  necessary  for  the  privilege 
and  benefit  of  trade.  The  decision  in 
Francis  v.  fVtfott  is  particularly  mentioned 
and  upheld,  by  Lord  Kenyon,  in  Gorton 
V.  Falkner  (2),  and  by  all  subsequent 
authorities.  The  general  doctrine  is,  that  all 
thfaigs  found  on  the  premises  are  liable  to  a 
distress  for  rent :  the  rule  is  laid  down  by 
Lord  Coke  (3).  The  exceptions  to  it  and 
the  whole  law  of  distress  is  most  ably  com* 
niented  on  and  explained  by  Willes,  C.J.,  in 
Smpton  V.  Hartopp  (4).  The  second  head 
of  exception  is  there  thus  stated:  "Things 
delivered  to  a  person  exercising  a  pubUc 
trade  to  be  carried,  wrought,  worked  up,  or 
managed  in  the  way  of  his  trade  or  employ- 
ment." By  the  use  of  particular  words 
such  as  "public"  and  "manage"  in  the 
plea,  it  is  sought  to  bring  the  trade  of  a 
livery  stable-keeper  within  this  defined  ex- 
ception ;  but  no  such  effect  can  be  given  to 
the  words,  and  the  principle  established  by 
this  exception  is  not  applicable  to  the  trade 
of  a  livery  stable-keeper.  An  innkeeper 
exercises  a  public  trade  ;  he  is  obliged  by 
law  to  receive  goods,  &c.,  and  has  a  lien 

(1)  8  Burr.  1498;  8.c  I  W.  BL483. 

(2)  4  Tenn  Rep.  565. 

(3)  Co.  Uu  47,  a. 

(4)  WiUes,  512. 


upon  articles  left  on  his  premises.  A  livery 
stable-keeper  has  no  lien —  Wallaee  v.  Wood- 
gate  {S),  The  protection  to  trade  which 
exempts  articles  firom  distress,  is  not  a  pro- 
tection to  particular  individuals  or  particu- 
lar trades,  but  a  general  protection  to  pro- 
mote and  secure  the  purposes  of  buying  and 
selling,  and  the  purposes  of  manufacture, 
or,  it  may  be,  of  necessary  repair.  Thus, 
goods  sent  to  an  auctioneer  to  be  sold  by 
public  auction — Adams  v.  Grane  (6),  and 
goods  in  the  hands  of  a  &ctor,  are  protected 
— GUman  v.  Elton  (7).  He  also  referred 
to  Mu»prait  t.  Gregory  (8),  Gitboum  v. 
Hurst  (9) ;  and  contended  that  as  the  arti- 
cles distrained  were  not  on  the  premise*  for 
the  general  purpose  of  trade,  they  were  not 
privileged  from  seizure. 

Pickering,  contra. — These  articles  were 
not  distrainable :  they  are  within  the  second 
class  of  exceptions  stated  in  Simpson  t. 
Hartopp,  No  judgment  was  ever  delivered 
in  Francis  v.  fVyatt ;  the  case  was  twice 
argued,  and  an  ulterius  concilium  was 
ordered.  Search  has  been  made  in  the 
proper  office,  but  there  is  no  trace  of  any 
judgment ;  there  is  a  record  of  the  plead- 
ings, but  none  of  the  judgment.  In  Brovn 
V.  Shevill  (10),  Patteson,  J.  says,  in  com- 
menting upon  Francis  v.  Wyatt,  "  we  are 
not  aware  what  were  the  reasons  of  that 
judgment,  but  nothing  was  to  be  done  upon 
the  carriage."  Lord  Kenyon,  in  Gorton  v. 
Falkner,  considers  it  was  decided  upon  the 
ground  that  a  livery  stable-keeper  does 
not  carry  on  a  "  public"  trade,  as  an  inn- 
keeper does ;  that  there  is  no  obligation 
upon  the  livery  stable-keeper  to  receive. 
In  the  report  in  Sir  W.  Black.  Rep.  vol.  1. 
p.  483.  it  is  said  that  judgment  was  given  on 
the  ground  of  its  being  part  of  the  profits 
of  the  premises ;  and  in  Adams  v.  Grane, 
Bayley,  B.  says,  that  the  decision  was  to 
be  referred  to  the  &ct  "  that  the  carriage 
was  staying  for  a  permanency,  and  so  occu- 
pying the  premises  for  which  the  rent  was 
payable."     The  plea  in  bar  avoids  all  these 

(5)  R/.  &  Moo.  19S. 

(6)  1  Cr.  &  M.  .380;  ».o.  2  Uw  J.  Rep.  (n.s.) 
Excb.  105. 

(7)  3  Brod.ic  Bing.  75. 

(8)  1  Mee.  &  Wels.  6-33 ;  *.  c.  6  Uw  J.  Rep. 
(n.s.)  Excb.  34. 

(9)  1  Salk.  249. 

(10)  2  Ad.  &  El.  138;  s.  c.  \  Law  J.  Rep.  (n.s.) 
K.U.  50. 
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objections :  it  states  that  the  trade  is  a 
public  trade;  that  the  cattle,  goods,  and 
chattels  were  to  be  dealt  with  and  managed 
in  the  way  of  trade ;  and  that  the  articles 
distrained  were  only  from  "time  to  time" 
(not  "  permanently,")  on  the  premises. 

[Maulb,  J. — Ilieword  "permanent,"  in 
the  judgment  of  Bayley,  B.,  may  mean  that 
the  carriage  was  sent  to  remain  on  the  pre- 
mises ;  that  it  was  not  sent  there  to  be  paint- 
ed, or  for  any  other  such  like  purpose.  In 
Brown  t.  Shevill  the  ox  was  sent,  not  to 
retnain  on  the  premises,  hut  to  be  slaugh- 
tered, and  the  remaining  was  incidental  to 
the  work  to  be  performed.] 

No  particular  force  is  sought  to  be  attri- 
buted to  the  word  "  public"  or  to  the  word 
"  manage"  in  the  plea  in  bar,  but  it  is  sub- 
mitted that  the  facts  stated,  the  acts  to  be 
done  by,  and  the  custom  and  necessity  of  a 
livery  stable-keeper,  are  therein  so  precisely 
alleged  that  the  Court  will  see  the  trade  is 
such  an  one  as  deserves  and  will  obtain  the 
privileges  which  public  convenience  re- 
quires, and  firom  which  the  real  principle  of 
decided  cases  does  not  exclude  it.  The 
trade  of  a  livery  stable-keeper  is  shewn  to 
"  consist  in  dealing  with  other  men's  goods," 
and  therefore  directly  comes  within  the 
terms  of  Lord  Abinger's  judgment  in  Aftw- 
pratt  V.  Gregory.  He  instances  the  trades 
of  a  blacksmith,  who  shoes  horses,  the 
tailor,  who  manufactures  clothes,  &c.  The 
horses  and  the  cloth  are  in  such  cases  pri- 
vileged. 

[Wilde,  C.J. — Because  there  is  no  pur- 
pose of  stopping  on  the  premises,  except  in 
so  far  as  that  be  a  necessary  incident  to  the 
work  required.] 

Thompton  v.  MathUer  (11)  is  not  unlike 
the  present  case  in  principle,  and  goods 
there  exempted  from  distress  were  kept  in 
a  warehouse  for  safe  custody. 

[Maule,  C.J. — The  principle  of  that  case 
is  an  exemption  to  protect  trade ;  they  were 
goods  for  sale,  that  is  one  head  of  pro- 
tection; goods  for  manufacture,  that  is 
another.] 

In  Giltnan  v.  Ehon,  Dallas,  C.J.  says, 
that  "The  ground  of  public  convenience 
runs  through  all  the  classes  of  exception  ; 
and  it  appears  from  the  averments  in  the  plea 
now  before  the  Court,  that  to  no  trade,  on 

(11)  1  Biag.283i  S.O.  1  UwJ.Rep.C.P.  104. 


the  ground  otjmbUe  convenience,  could  tiiit 
privilege  be  more  reasonably  extended  than 
to  that  of  a  livery  stable-keeper.  MattUu 
V.  Mesnard{M),  Gibson  v.  /rMon (13), and 
Findon  v.  M'Laren{l'i),  were  alw referred 
to. 

Channell,  Serj.,  in  reply. — All  the  cuet 
quoted  on  the  other  side  have  reference  to 
goods  in  the  process  of  manufacture,  or 
goods  sent  to  the  premises  for  the  pupate 
of  sale.  In  Brown  v.  Shevill,  the  "  oxen" 
were  to  be  returned  as  "  beef,"  and  there 
the  principle  of  manufacture  applies.  JeiU 
V.  Jackson  {1 5)  shews  that  the  principkof 
exemption  ought  not  to  be  extended. 

Wilde,  C.J. — I  am  unable  to  distinguiali 
this   case    from   the   principle  decided  in 
Francis  V.  Wyatt;  which,  after  being  twkx 
argued,  and  after  the  attention  of  the  Conit 
had  been  called  to  the  supposed  pub& 
inconveniences  that  would  follow,  neTothe- 
less,  they  felt  bound,  after  mature  conikiei- 
ation,  to  express  that  decision  which  bit 
always,  up  to  this  time,  been  aCled  upon  u 
the   full   extent   then  propounded,  and  it 
quoted   as   a   leading  case   of  undonbted 
authority  by  the  most  modem  books  t^ 
treat  upon  the  subject.    It  is  suggeiled  tlot 
the  form  of  the  plea  in  bar  here  mikes* 
difference.     That  states  that  the  hone  vu 
at  a  public  livery  stable,  and  goes  on  to 
tells  us  what  the  trade  carried  on  at  litcij 
stables  is.     In  Franei*  t.  WgaU,  the  plea 
stated  that  the  carriage  was  at  livery  sttblet, 
the  nature  of  the  trade  at  which,  die  Conrt 
might  very  well  take  notice  of,  as  wesboold 
have  done  here  if  the  plea  bad  been  ulent 
as  to  detail.    That  the  Court  did  take  notice 
of  what  livery  stables  are  in  Francis  v.  WyaH 
appears  from  the  expressions  of  the  Judges- 
The  general  rule  is,  that  all  things  foond 
on  the  premises  are  liable  to  the  landlord 
for  rent;   and  that  case   decides  that  > 
carriage  standing  at  livery  stables  ii  no* 
within  any  exemption  or   exception  fiom 
such  rule.     I  acquiesce  in  the  obserratioot 
of  my  Brother  Maule.     Is  the  thing  iS<* 
trained  taken  to  the  place  for  the  pwpM 

(12)  2  Car.  &  Pay.  S6S. 
(IS)  3Q.B.  Kep.S9. 

(14)  6g.B.R«p.89Iit.e.  14LnrJ.R«p.(»>) 
Q.B.  183. 

(15)  7  M«e.  &  Wela.  450;  s.  e.  10  Law  J.  B^ 
(M.8.)  Ezch.  142. 
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of  remaining  there?  or  is  it  taken  to  the 
place  for  a  particular  object,  and  does  it 
then  remain  there  incidentally  for  the  pur- 
pose of  the  completion    of  that  object? 
Which  is  the  principal,  which  the  incident? 
If  remaining  at  the  place  be  the  principal, 
then  the  article  may  be  distrained.     The 
result  of  this  plea  is,  the  horse  is  to  remain 
at  the  stables  in  the  usual  way,  subject  to 
the  owner's  pleasure  to  use  whenever  he 
pleases,  and  to  be  fed  and  cleaned  in  such 
a  way  as  is  absolutely  necessary  for  his 
health,  comfort,  and  existence.  Under  which 
head  of  exemption  from  the  general  rule 
of  distress  does  this  case  range  itself?     All 
the  cases  of  exemption  appear  to  me  to 
come  under  two  heads : — First,  articles  which 
are  delivered  and  received  in  the  way  of 
trade  for  the  purpose  of  having  a  temporary 
thing  done   to  or   performed  upon  them, 
Thos  a  horse  going  to  a  blacksmith  to  be 
shod;  he  does  not  go  there  to  enjoy  the 
comfort  of  the  shop,  but  to  be  shod,  and  his 
remaining  therein  for  a  time  is  necessary 
for  that  purpose.     So  cloth  delivered  to  a 
taOor  (who  in  olden  times  never  worked  up 
his  own  materials) ;  it  was  not  there  deliv- 
ered for  the  purpose  of  occupying  the  pre- 
mises (if  I  may  so  express  myself),  but  to 
be  manufactured  into   a  garment^  and  it 
remains  in  bis  shop  incidentally  and  for  that 
pnrpose.     Secondly,  articles  which  are  de- 
Kvered  in  the  way  of  trade  for  the  purpose 
of  buying  and  selling.     Some  difficulty  is 
experienced  in  applying  this  second  head 
of  exemption,  but  as  far  as  I  know  in  all 
the  cases  in  which  the  non-liability  has  been 
established,   the  goods  were  delivered  for 
the  purpose  of  sale.     In  the  case  of  whar- 
fingers, who  do  not  sell  themselves,  it  very 
probably   was    that    they    formerly   were 
licensed,  and  parties  were  obliged  to  land 
their  goods  at  their  wharfs ;  but  in  all  the 
cases  quoted,  relating  to  wharfingers,  the 
goods  were  for  sale.   So  it  was  in  Thompson 
V.  Maihiter.     Is  the  horse  here  sent  to  be 
kept  at  the  stables  ?  or  is  he  sent  to  be  fed 
and  kept  there  as  an  incident  to  the  feeding  ? 
Clearly  the  former,  and  consequently  liable 
to  be  distrained.  ,  If  this  case  be  different 
from  that  of  Francis  v.  Wyalt,  it  can  only 
|>e  so  on  the  ground  of  the  &cts  being  stated 
in  the  plea  in  bar,  namely,  that  it  was  the 
duty  of  the  livery  stable-keeper  to  feed  and 
clean  the  horse,  &c. ;  but  an  allegation,  in 


order  to  have  the  effect  contended  for,  ought 
to  be  something  unconnected  with  and  inde- 
pendent of  the  remaining,  not  mixed  up 
with  and  dependent  upon  it  as  here.  If  it 
were  otherwise,  any  goods  sent  to  remain 
and  to  be  kept  upon  premises,  which  it  was 
necessary  occasionally  to  dust,  to  cover,  or 
to  clean,  to  prevent  their  perishing,  would 
be  exempt  from  distress:  thus  a  carriage 
which  was  washed  once  in  a  month  to  keep 
it  in  good  order  would  be  exempt ;  a  car- 
riage which  was  allowed  to  remain  dirty 
would  not.  The  rules  of  law  should  be 
broad,  distinct,  and  intelligible,  and  when 
established,  as  in  Francis  v.  Wyatt,  must 
be  consistently  upheld. 

CoLXMAN,  J. — If  we  were  called  upon  now 
for  the  first  time  to  decide  what  things 
ought  to  be  exempted  from  distress,  we  might 
perhaps  be  inclined  to  think  the  public 
convenience  alluded  to  by  the  Judgies,  in 
Gilman  v.  Elton,  more  applicable  to  this 
case ;  but  we  must  continue  in  the  steps  of 
our  predecessors,  and  cannot  invent  new 
laws.  This  case  is  not  to  be  distinguished 
from  Francis  v.  fVyatt;  and  it  is  not  com- 
prised in  the  second  exemption  mentioned 
in  Simpson  v.  Hartopp,  Perhaps,  this 
trade  is  sufficiently  public  to  come  within 
the  first  words  of  that  exemption,  for  the 
word  "public"  is  not  to  be  confined  to 
those  trades  where  there  is  a  legal  obliga- 
tion to  receive,  &c.,  but  the  last  words  of 
that  exemption  do  not  comprise  it.  The 
things  here  were  not  to  be  dealt  with  in  the 
way  of  trade. 

Maule,  J. — I  agree,  for  the  same  reasons 
given  by  the  Chief  Judge  and  my  Brother 
Coltman. 

Cresswell,  J.  concurred. 

Judgment  in  each  case  for  the 
defendant. 


1847. 
Jime  3. 


} 


In  re  hart  dixoh. 


Deed — Married  Woman — Aehnouledg- 
ment—S  ^  4  Will.  4.  e.  14.— Reg.  Gen. 
Hil.  Term,  4  Will.  4. 

Where  the  certificate  of  the  acknoaledg- 
ment  of  a  married  woman,  under  3^4 
Will.  4.  c.  74,  stated  that  ''she  freely  and 
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voluntarily  contented"  to  a  deed,  and  the 
affidavit  of  the  commissioner  staled  that  she 
consented  to  it,  on  condition  of  a  provision 
being  made  for  her  by  her  husband's  will, 
and  tehich  had  been  made,  and  which,  she 
stated,  she  hnew  to  be  revocable,  the  Court, 
considering  the  certificate  and  affidavit  to 
be  contradictory,  refused  to  order  the  officer 
to  file  them. 

In  this  case  a  deed  had  been  executed  by 
a  married  woman,  and  a  commissioner,  who 
had  examined  her  previous  to  the  execution, 
gave  the  usual  certificate  required  by  3  &  4 
Will.  4.  0.  74,  (teting,  that  the  lady  in 
question  "  freely  and  voluntarily  consented 
to  the  deed."  In  an  affidavit  of  the  com- 
missioner, however,  which  accompanied  the 
certificate,  the  commissioner  stated  that "  he 
inquired  of  the  married  woman  whether  she 
intended  to  give  up  her  interest  without 
having  any  provision  for  her  in  lieu;  in 
answer  to  which  she  declared  a  provision 
was  to  be  made :  and  this  deponent  saith 
that  such  provision  was  made  by  a  writing 
purporting  to  be  the  last  will  of  her  husband 
John  Dixon."  There  was  also  a  further 
a£Sdavit  of  the  commissioner,  stating  that 
the  commissioner  explained  to  her  "  that  the 
will  was  no  provision,  being  revocable,  and 
that  the  provision  intended  by  law  was  a 
provision  by  some  deed  in  writing;  but 
that  she  said,  in  answer,  she  was  quite 
aware  of  the  nature  of  the  provision,  but 
that  she  had  such  confidence  in  her  hus- 
band, that  if  he  made  a  will  she  would 
accept  the  provision  thereby  made,  although 
revocable,  for  that  her  husband  was  of  a 
procrastinating  disposition,  and  might  put 
off  his  intentions  till  too  late;  and  she, 
therefore,  insisted  on  the  will  being  made 
with  a  provision  for  her.  The  registrar  of 
this  court  having  refused  to  receive  and  file 
this  certificate  and  afiSdavit,  without  the 
sanction  of  the  Court, — 

T.  Jones  moved  that  the  certificate  and 
affidavit  be  filed,  contending,  that  as  the 
statute  3  &  4  WUl.  4.  c.  76.  ss.  79,  80,  did 
not  require  that  any  provision  should  be 
made  for  the  wife,  but  only  that  her  con- 
sent to  the  execution  should  be  properly 
obtained ;  the  provision  stipulated  for  by 
the  wife,  with  the  full  knowledge  of  its 
revocable  nature,  having  been  made  by  the 


husband,  the  wife's  assent  was  suffidentlj 
shewn. 

Wilde,  C.J. — It  does  not  appear  to  u 
that  the  certificate  of  the  acknowledgment 
is  sufficient  The  affidavits  shew  that  tlic 
certificate  is  incorrect,  because  they  shew 
her  assent  to  be  qualified,  while  the  certi- 
ficate states  it  to  be  otherwise. 

Rule  refused. 


u 


ALDER  V.   BOYLE. 


1847 

June 

Contract —  Construction  —  "  Abstract  oj 
Conveyance,"  Meaning  of. 

The  plaintiff  negotiated  for  the  exehaiigtif 
certain  advowsons  between  the  defendant  a»d 
B,  and  the  defendant  contracted  to  pay  ir» 
100/. /or  commission,  "  one-third  dotn,  a*i 
the  remaining  two-thirds  when  the  abstrtti 
of  conveyance  is  drawn  out."  The  defen- 
dant's dstract  of  title  was  delivered  to  B, 
but  nothing  further  was  done  in  the  matttr, 
in  consequence  of  B.  declining  to  proceed 
with  the  exchange.  In  an  action  for  tke 
recovery  of  the  balance  alleged  to  be  duett 
him  for  commission, — Held,  that  the  plaint^ 
could  not  recover;  as  the  event  had  not  Asp- 
pened  for  which  the  commission  was  te  t* 
paid. 

This  was  an  action  of  assumpsit  for  woA 
and  labour,  and  commission. 

Plea — Non  assumpsit. 

At  the  trial,  before  Wilb'ams,  J.,  at  the 
last  sittings  for  Middlesex,  it  appeared  that 
the  plaintiff  was  a  clerical  agent,  to  th« 
defendant,  a  clergyman,  rector  of  Fresh- 
ford,  and  owner  of  the  ad  vowson.  The  Rev. 
W.B.  was  rector  of  Little  Kimble,  Bucks, 
and  also  the  owner  of  the  advowson.  Ne- 
gotiations for  a  mutual  sale  and  exehsnfie 
of  the  respective  advowsons  had  taken  place 
between  defendant  and  the  Rev.  W.  B.  The 
plaintiff  was  applied  to  to  arrange  the  mat- 
ter, and,  on  the  10th  of  November  1846. 
defendant,  at  plaintiff's  request,  signed  the 
following  agreement: — "The  undersigned 
agrees  to  sell  to  the  Rev.  W.  B.  the  advow- 
son of  the  rectory  of  Freshford,  for  the  snm 
of  4,600;.,  and  to  purchase  of  him  the  ad- 
vowson of  the  rectory  of  Little  Kimble,  m 
Buckinghamshire,  for  l,000i.    The  under- 
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signed  also  agrees  to  pay  to  Mr.  George 
Alder,  the  agent  in  the  transaction,  lOoT., 
one-third  down,  the  remaining  two-thirds 
when  the  abstract  of  conveyance  is  drawn 
ont.  (Signed)  William  Boyle,  November 
10,1846.  (Witness)  D.  Davies."  The  one- 
third  was  not  paid  down  at  once  according 
to  the  agreement,  but  on  being  applied  to 
for  it  the  defendant  wrote  to  the  plaintiif  on 
the  24th  of  November  thus :  "  On  the  receipt 
of  this,  if  you  call  at  Messrs.  Glyn  &  Co., 
yon  will  find  that  I  have  desired  my  bankers 
to  place  to  your  account  the  sum  of  331. 6s. 
8d.  On  the  1st  of  December  the  abstract  of 
the  defendant's  title  was  delivered,  and  no  ob- 
jection made  to  it,  but  nothing  further  was 
done  in  the  matter,  the  negotiation  for  the 
•ale  and  exchange  having  gone  off  in  conse- 
quence of  di£Bcultie8  suggested  on  the  part 
of  the  Rev.  W.  B.  at  the  close  of  the  plain- 
tiff's case. 

Talfimrd,  Serj.  for  the  defendant,  sub- 
nitted  that  the  plaintiff  must  be  nonsuited 
00  two  grounds :  first,  that  the  words  "  the 
lAttraet  of  conveyance"  in  the  agreement 
meant  an  abstract  of  the  deed  of  convey- 
ance, and  not  an  abstract  of  title  merely; 
Kcondly,  if  it  did  mean  an  abstract  of  title, 
the  Rev.  W.  B.'s  abstract  should  have  been 
delivered  and  approved  of  as  well  as  the 
defendant's.  He  further  submitted,  that 
the  construction  of  the  agreement  was  for 
the  Judge,  and  not  for  the  jury.  The  Judge, 
thinking  it  the  most  convenient  course,  left 
the  whole  case  to  the  jury,  expressing  his 
opinion  on  the  legal  effect  of  the  agreement 
as  &rourable  to  the  defendant,  and  a  verdict 
was  found  in  his  fiivour. 

Byles,  Serj.,  in  pursuance  of  leave  re- 
««rved,  now  moved  to  enter  a  verdict  for 
the  plaintiff  for  662. 13«.  Ad. — The  question 
is,  what  do  the  words  "  abstract  of  convey- 
ance" mean  ?  The  phrase  is  untechnical ; 
hot  it  does  not  inaccurately  describe  an 
abstract  of  title,  which  relates  to  and  is  the 
groundwork  of  the  deed  of  conveyance, 
an  abstract  of  title  is  therefore  an  abstract 
of  the  deed  of  conveyance. 

[WitDE,  C.J.— The  Rev.  W.  B.'s  title 
never  was  delivered ;  half  therefore  of  what 
the  agreement  contemplated  has  never  been 
done  at  all.] 

The  word  in  the  agreement  is  "  abstract" 
not "  abstraets ;"  if  the  delivery  of  both  had 
boat  contemplated,  the  word  would  have 
New  Sebies,  XVI.— C.P. 


been  used  in  the  plural  number.  The 
words  used  are  the  words  of  the  defendant ; 
he  signs  the  agreement,  and  if  they  be 
equivocal,  they  are  to  be  construed  agynst 
the  party  using  them — Verba  accipiuntur 
fortius  contra  proferentem.  Lord  Bacon's 
Maxims.  It  would  be  a  forced  construction 
to  say,  "  abstract  of  conveyance"  can  only 
mean  "  deed  of  conveyance." 

[Mauls,  J. — I  have  little  doubt  the  in- 
tention of  the  agreement  was,  the  two-thirds 
to  be  paid  when  all  that  was  required  was 
done,  except  signing  the  conveyance.  The 
question  is,  whether  the  agreement  says  so 
in  terms ;  there  was  only  to  be  one  convey- 
ance according  to  the  agreement.  "  Abstract 
of  conveyance"  can  hardly  mean  abstract  of 
title  to  an  advowson.] 

Wilde,  C.J. — I  think  there  must  not  be 
a  rule.  The  money  was  to  be  paid  only  in  a 
certain  event,  which  event  has  not  happen- 
ed. It  is  difficult  to  say  exactly  what  was 
intended  by  the  agreement,  whether  the 
abstract  of  the  title  of  the  vendors,  or  the 
draft  of  the  conveyance  to  be  executed  by 
both,  was  to  be  completed  :  one  of  the  two 
was  clearly  intended ;  and  it  matters  not 
for  the  purposes  of  this  motion  which,  for 
neither  of  the  cases  has  come  to  pass.  It 
seems  that  Brown's  title  never  has  been 
delivered,  and  Boyle's  has  never  been  ap- 
proved. It  was  for  the  plaintiff  to  make 
out  his  case,  and  to  shew  that  he  was  en- 
titled to  the  remuneration  stipulated  for  in 
the  agreement,  and  that  he  has  failed  to  do. 
The  agreement  may  be  uncertain  in  some 
respects ;  it  is  however  not  uncertain  in  one 
respect — that  the  money  was  not  to  be  pay- 
able until  the  arrrival  of  a  certain  event, 
and  that  event  has  not  happened. 

CoLTUAN,  J.,  Maule,  J.  and  Cresswell, 
J.  concurred. 

Rule  refused. 


1847.    \ 
June  3.  / 


WHITE  V.  CRAPPLE  AND  OTHERS. 


Attachment — Rescue — Contempt  of  Pro- 
cess. 

Where  a  sheriff's  officer  teas,  as  he  al- 
leged, in  possession  of  goods  under  a  fi.  fa. 
out  of  this  court,  and  an  officer  of  the  Palace 
Court  levied  and  took  away  the  goods,  under 
2H 
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process  out  of  that  court,  using  no  violence, 
this  Court  refused  to  grant  an  attachment 
against  the  officer  of  the  Palace  Court,  there 
being  reason  to  believe  that  the  possession  of 
the  sheriff's  officer  teas  a  ntatter  in  dispute. 

In  this  case  it  appeared  that  a  writ  of 
fi.  fa.  had  issued  against  the  defendants, 
directed  to  the  sheriff  of  Middlesex,  to  levy 
the  sura  of  1 501.,  due  to  the  plaintiffs  upon 
a  judgment  obtained  in  this  court.  The 
sheriff  entered  upon  the  premises  of  the 
defendants  on  the  23rd  of  April :  the  pre- 
mises were  carcases  of  houses,  and  also  a 
worlcshop  and  yard,  in  which  there  were 
materials  belonging  to  the  defendants.  A 
person  named  Turner  was  put  in  posses- 
sion by  the  sheriff.  Turner  entered  upon 
the  23rd  of  April ;  did  not  sleep  on  the 
premises  until  the  26th,  but  aflerwards 
continued  in  possession,  and  was  not  absent, 
except  for  a  few  minutes  on  one  occasion,  on 
the  11th  of  May,  when  he  left  the  warrant 
with  his  son,  and  when  the  transaction  com- 
plained of  happened.  During  his  absence, 
about  12  A.  M.  an  officer  of  the  Palace 
Court,  named  Errick,  entered  upon  the 
premises,  to  levy  on  the  same  goods  in 
satisfaction  of  a  judgment  of  that  court. 
He  was  told  that  the  goods  were  already 
seized,  and  Turner,  upon  his  return  in  a 
few  minutes,  shewed  Errick  the  warrant. 
Errick,  notwithstanding,  left  two  men  in 
possession,  and  the  next  day  took  away  the 
goods.  The  goods  were  worth  about  lOOl. 
The  second,  levy  was  for  271.  only.  The 
goods  were  taken  by  Errick,  the  next  day, 
to  an  auctioneer ;  and,  to  prevent  the  sale, 
the  sheriff  paid  the  auctioneer  the  271.  and 
took  back  the  goods. 

Wordsworth  now  moved,  on  the  part  of 
the  sheriff  of  Middlesex,  for  a  rule  calling 
upon  Errick  to  shew  cause  why  he  should 
not  pay  over  to  the  sheriff  of  Middlesex  the 
sum  of  27/.,  or  why,  in  default,  an  attach- 
ment should  not  issue.  There  has  been  a 
contempt  of  the  process  of  the  Court.  The 
sheriff  has  been  interfered  with  in  the  exe- 
cution of  his  duty  :  he  is  an  officer  of  this 
court  (see  Tidd^s  Prac.  9th  edit.  p.  68, 
and  the  rule  of  this  court  of  a.d.  1654  there 
referred  to) ;  and  the  Court  will  protect  its 
officers  in  the  discha^e  of  their  duty. 

[Wilde,  C.J. — It  is  obvious  that  the 
officer  of  the  Palace  Court  does  not  intend 


to  dispute  the  authority  of  die  Common 
Pleas,  but  only  the  fact  of  there  being  a 
good  possession.] 

[Maule,  J.  —  The  plaintiff  makes  no 
complaint  here,  and  perhaps  never  will] 

No  ;  but  as  this  does  not  amount  to  in 
actual  rescue,  the  sheriff  may  be  pat  in  t 
false  position. 

[Maule,  J. — Yes,  it  seems  that  he  may, 
by  the  case  of  Mildmay  v.  Smith  (1) ;  bnt 
if  there  has  been  no  rescue,  there  has  bea 
no  contempt.] 

Wilde,  C.J. — The  Court  will  never  le 
disposed  to  surrender  its  jurisdiction  in  pro- 
tecting its  officers  in  the  discharge  of  their 
duty,  and  the  view  we  take  here  is  perfectly 
consistent  with  that  disposition.  But  the 
facts  in  this  case  are,  not  that  great  violence 
was  used,  but  that  an  officer  of  a  conitd' 
justice,  having  duties  to  perform,  asserts  i 
legal  right,  and  does  it  without  using  more 
violence  than  was  necessary  for  the  remord 
of  the  materials  taken  away.  Utiles, 
therefore,  the  mere  seizure  and  removal  m 
a  contempt,  there  has  been  no  contempt 
here.  There  is  a  conflict  between  the  ofi- 
cers  of  two  courts  as  to  their  mutual  li^ 
and  no  language  used  expressing  cotdenpt. 
The  officer  of  this  court,  also,  doei  iwt 
come  here  immediately,  but  pays  mosey 
to  get  the  goods  returned — very  like  an 
admission  of  the  other  party's  nght— «ii 
having  done  so,  comes  h«e  to  get  the 
money  back  in  this  summary  manner.  U 
any  precedent  had  been  cited  for  this  appli- 
cation, the  Court  woixld  have  examined  it; 
but  in  the  absence  of  any  precedent  «e 
must  look  to  principle ;  and  as  this  ii  a 
motion  of  first  impression,  and  there  has 
been  no  intentional  contempt  or  vidence, 
we  refuse  the  rule. 

Rukre/uei. 


WELLS  V.  LORD  SUFFIELD. 


1847.       1 

June  13.  / 

Process — Writ  of  Summons — Misnmer 
of  a  Peer  of  the  Realm — Prcecipe—Phmt 
Writ. 

The  Court  refused  to  set  aside  a  mril^ 
summons,  which  described  a  defendaal  <* 
"  The  Right  Honourable  Baron  SufM," 
(1)2  Saund.  3i3. 
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hi*  true  description  being  "  The  Right  Ho- 
nmrable  Edward  Femon  Harborn  Baron 
Snffield." 

Where  a  praecipe  had  been  granted  for  an 
alias  writ,  and  by  mistake  a  pluries  unit  had 
been  issued,  the  Court  rejiued  to  set  aside 
the  writ. 

The  writ  of  summons,  in  this  case,  de- 
BCJbed  the  defendant  as  "  The  Right  Ho- 
noorable  Baron  Suffield,"  the  true  name  of 
the  defendant  being  stated  upon  affidavit  to 
be  "  The  Right  Honourable  Edward  Vernon 
Harborn  Baron  Suffield."  It  also  appeared 
diat  the  writ  of  summons  in  question  was 
in  form  a  pluries  writ,  dated  the  27th  of 
May ;  a  prteeipe  had  been  granted  for  an 
«iias  writ  of  that  date,  but  there  was  no 
praeipe  for  a  pluries  writ ;  it  did  not  ap- 
pear that  any  alias  writ  of  that  date  had 
been  issued. 

Hurlstone  now  moved  to  set  aside  the 
writ  on  the  ground  of  irregularity.  First, 
the  writ  is  irregular  in  not  stating  any 
christian  name,  and  this  is  an  insularity 
for  which  the  Court  will  set  aside  the  writ— 
Tondin  v.  Preston  (I). 

[Mauls,  J. — How  does  it  appear  that 
"  Baron"  is  not  the  christian  name  ?  If  so, 
this  is  only  a  misnomer,  and  not  a  ground 
for  setting  aside  the  writ.  The  writ  may 
be  amended  by  taking  out  a  summons.  We 
cannot  take  judicial  notice  that  "Baron" 
is  not  the  christian  name.] 

[Wilde,  C.J. — The  Court  will  not  set 
the  writ  aside,  unless  compelled  to  do  so, 
for  an  objection  of  this  kind.  Here  "  Baron" 
may  well  be  a  christian  name.  You  can 
apply  by  summons  if  the  writ  is  wrong.] 

Secondly,  there  has  been  no  prcecipe  for 
the  pluries  writ :  the  issue  of  a  writ  without 
a  praeipe  is  an  irregularity,  for  which  the 
writ  will  be  set  oaiAe—Waduorth  v.  Allen 
(2). 

WitDE,  C.J. — On  looking  at  the  dates, 
it  u  evident  that  this  is  merely  a  mistake 
jo  the  prceeipe,  in  calling  the  writ  a  pluries 
instead  of  an  alias  writ,  and  cannot  be  of 
the  slightest  importance  in  any  part  of  the 
subsequent  proceedings. 

Rule  refused. 

(1)  I  Cliit  Rep.  397. 
(2;  Ibid.  186. 


1847 
June 


n.f 


KEPP  V.  WIGOBTT  AND  ANOTHER. 


Bond — Payment  into  Court,  on  a  part  of 
the  Breaches — Stay  of  Proceedings. 

In  an  action  against  sureties  on  a  bond, 
particulars  of  several  breaches  of  the  con- 
dition were  given,  of  which  only  one  was 
contested  by  the  defendants: — Held,  that 
the  Court  had  no  power  to  order  a  stay  of 
proceedings  as  to  the  admitted  breaches  upon 
payment  into  court  by  the  defendants  of  the 
damage  sustained  on  those  breaches. 

This  was  an  action  of  debt  against  sure- 
ties upon  a  bond  given  by  a  collector  of 
taxes  for  the  faithful  discharge  of  his  duties, 
The  bond  was  in  the  usual  form,  and  was 
executed  on  the  6th  of  October,  and  upon 
the  1 4th  of  October  the  principal  debtor 
died.  The  breaches  were  not  set  out  in 
the  declaration.  Particulars  of  breaches 
of  the  bond  were  obtained  :  they  were  in 
respect  of  monies  received  by  the  principal 
debtor  by  virtue  of  his  office. 

The  first  item  was  Messrs.  Coombes  & 
Co.  SOW.  This  sum  was  stated  to  have 
been  received  by  the  principal  debtor  before 
the  bond  was  executed,  viz.,  on  the  3rd  of 
November.  There  were  several  smaller 
items  stated  in  the  particulars,  amounting  to 
12/.  18s.  The  defendants,  considering  that 
they  had  an  answer  to  the  action  on  the 
larger  item,  were  anxious  to  pay  money 
into  court  on  the  smaller  items,  and  contest 
the  payment  of  the  larger,  without  incurring 
the  liability  for  costs  in  case  they  should  be 
successful  in  contesting  the  larger  item. 
No  plea  had  been  pleaded;  but  upon  the 
20th  of  last  May  the  defendants  obtained 
the  following  order  from  Williams,  J.,  at 
chambers : — "  Upon  hearing  both  parties, 
&c.,  I  do  order,  that  upon  payment  into 
court  of  12/.  18«.,  the  amount  of  the  second 
and  subsequent  items  of  the  plaintiff's  de- 
mand, all  further  proceedings  as  to  those 
items  be  stayed,  the  plaintiff  being  at  liberty 
to  sign  judgment  as  a  security  for  any 
future  breaches  of  the  condition  of  the  bond, 
but  such  judgment  shall  not  be  signed  until 
after  the  trial  of  one  or  more  issue  or  issues 
raised  or  to  be  raised  upon  the  defendants' 
liability  on  the  said  breach,  or  until  the 
further  order  of  the  Judge  or  Court  thereon." 
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Channell,  Serj.  having  on  a  former  day 
obtained  a  rule  calling  upon  the  defendant 
to  shew  cause  why  the  above  order  should 
not  be  rescinded, — 

Bylei,  Serj.,  now  shewed  cause. — The 
real  question  is,  whether  the  defendants  are 
liable  to  pay  the  5012.;  but  unless  the 
learned  Judge's  order  is  maintained,  that 
question  must  be  tried  at  the  expense  of 
Uie  defendants,  whether  they  are  successful 
or  not. 

[Maule,  J. — The  law  casts  them  into 
that  predicament— can  a  Judge  take  them 
out  of  it  ?  The  effect  of  the  application  is 
to  alter  the  plaintiff's  legal  position.] 

He  will  have  the  same  judgment,  and  as 
soon  as  he  could  get  it  in  the  ordinary 
course. 

[Chesswell,  J. — Why  not  suffer  judg- 
ment by  default  ?] 

The  plaintiff  would  still  suggest  all  the 
breaches,  and  try  the  question  at  the  expense 
of  the  defendants. 

[Maule,  J. — Before  the  statute  8  &  9 
Will.  3.  c.  11.  there  was  no  relief  but  in 
equity.  Since  that  statute  the  plaintiff 
must  assign  the  breaches ;  but  still  he  is  in 
the  position  that  if  there  is  one  breach  he 
may  try  the  other  breaches  at  the  expense 
of  the  party  who  has  broken  the  bond.  If 
the  legislature  proceeds  a  certain  length  in 
relief  of  parties,  it  is  no  reason  for  the  Court 
to  go  further.] 

In  Gowhtt  V.  Hanforth(\)  the  Court 
seem  to  have  thought  that  but  for  the  special 
form  of  the  condition  they  would  have  given 
relief.  He  then  cited  Marriage  v.  Mar- 
riage (2),  fVilloughby  v.  Swmton  (3),  and 
James  v.  Thomas  {4),  to  shew  the  nature 
of  the  bond  in  question.  In  Brunsdon  v. 
Austin  (5),  where  trover  was  brought  by 
assignees  for  a  steam-engine,  &c.,  the  Court 
made  a  special  rule  for  staying  the  pro- 
ceedings on  delivering  to  the  plaintiffs  a 
part  of  the  goods  for  which  the  action  was 
brought,  and  payment  of  costs  up  to  that 
time,  provided  the  plaintiffs  would  accept 
thereof  in  discharge  of  the  action  ;  or  other- 
wise, that  the  articles  delivered  should  be 

(t)  2  W.  BUck.  958. 

(2)  14  Law  J.  Rep.  (n.s.)  CJ*.  2*4. 

(3)  6  East.  550. 

(4)  5  B.  &  Ad.  40;  8.  c.  2  Law  J.  Rep.  (n.s.) 
K.B.207. 

(5)  1  Tidd's  Pr.  545,  9th  edit. 


struck  out  of  the  declaration  and  the  plain- 
tiffs be  subject  to  costs,  unless  they  ihiaiM 
obtain  a  verdict  for  the  remainder  of  the 
goods,  or  prove  a  deterioration  of  the  put 
delivered  up ;  and  in  EarU  v.  Holdemess{6), 
in  trover  for  a  packet  of  letters,  the  defen- 
dant was  allowed  to  stay  proceedings  u 
to  one  of  them  upon  deUvering  it  up  and 
paying  costs. 

[Maule,  J. — Had  the  Court  any  powei 
to  grant  this  rule  before  8  &  9  Will.  3, 
c.  11?] 

Probably  not. 

[Maule,  J. — If  so,  how  has  that  statnte 
placed  you  in  any  better  position  as  £d  m 
regards  this  rule  7] 

The  statute  shews  an  intention  to  place 
bond  debts  on  a  more  equitable  footing  thu 
before  the  statute. 

Channell,  Setj.,  in  support  of  the  rule.— 
The  cases  cited  to  shew  the  power  of  the 
Court  to  grant  this  rule  were  cases  of  tort ; 
but  if  in  debt  on  bond  the  Court  had  powR 
to  make  such  a  rule  against  the  plaintiff'i 
consent,  the  stat.  8  &  9  Will.  3.  c.  1 1.  woold 
have  been  unnecessary.     In   Fan  Stindu 

v. (7),  where  a  bond  had  been  gives, 

conditioned  for  the  payment  of  a  principal 
sum  in  1820,  with  interest  half-yeady,  nd 
there  was  non-payment  of  half  a  year's  in- 
terest, the  Court  refused  to  stay  the  pro- 
ceedings before  judgment,  on  payment  of 
the  interest  due  and  costs,  although  the  non- 
payment of  the  interest  was  owing  to  a  dip 
—see  also  Steel  v.  Bradfield  (8).  Tlis 
case  is  not  within  «ther  the  stat  itti 
Anne,  c.  16.  or  8  &  9  Will.  3.  c.  11.  Ko 
such  order  as  that  now  complained  of  could 
be  made  under  either  of  these  statutes,  sn^ 
it  is  admitted  that  it  could  not  be  made  at 
common  law. 

Wilde,  C.J. — I  should  have  been  well 
satisfied  to  have  granted  what  is  asked  ni 
the  present  case,  were  it  not  that  it  wouW  be 
assuming  a  power  we  do  not  possess.  Theie 
are  certain  legal  rights  to  which  parties  we 
entiUed,  and  of  which  they  ought  not  to  be 
deprived,  except  upon  some  general  pnn- 
ciple.  Before  the  stat.  of  8  &  9  WIL  «• 
c.  1 1 .  a  bond  had  so  become  a  debt  if  tbe 
condition  was  forfeited,  that  a  party  *»* 

(6)  4  Ring.  462 ;  s.  c.  6  Law  J.  Rep.  CJ.  W- 

(7)  1  B.  &  Aid.  214. 

(8)  4  TauDt.  227. 
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driven  into  equity  to  escape  the  penalty. 
Tlie  i^islature  in  consequence  interfered  to 
a  certain  extent;  and  this  Court  has  no 
power  to  go  beyond  what  the  legislature 
has  enacted.  We  are  asked  to  t^e  from 
the  plaintiff  certain  rights  on  the  ground  of 
the  hardship  and  injustice  in  this  individual 
case;  but  we  are  not  entitled  to  deviate 
from  general  rules  to  prevent  individual 
hardship.  Certain  excepdons  have  been 
introduced  as  in  trover  and  other  cases,  and 
I  yield  to  the  authority  which  pronounced 
those  judgments,  though  I  should  have  had 
difficulty  in  deciding  in  the  same  way ;  but 
we  are  now  asked  to  introduce  a  new  class 
of  exceptions,  which  I  regret  we  cannot  in 
this  case  do. 

CoLTMAN,  J. — This  statute  has  existed 
150  years,  and  the  inconvenience  com- 
plained of  in  this  case  must  have  happened 
eoostantly.  The  lapse  of  time  without  a 
precedent  for  our  interference  is  a  strong 
reason  against  our  granting  the  rule. 

Maule,  J. — It  is  admitted  that  before 
the  Stat,  of  8  &  9  Will.  8.  c.  11.  the  Court 
had  no  power  to  grant  such  a  rule.  The 
Court  have,  therefore,  no  common  law  power 
to  grant  the  relief,  and  no  jurisdiction  in  a 
case  of  debt  on  bond  of  this  kind,  except 
nnder  the  statute ;  and  it  can  hardly  be  argued 
that  the  Court  has  the  power  under  the 
statute.  It  would  therefore  be  assuming 
the  greatest  I^islative  power  to  exercise  it 
liere,  because  it  would  be  legislating  in  a 
ease  which  the  legislature  must  have  con- 
templated, and  would  have  provided  for  if 
they  had  not  thought  it  unjust  to  do  so. 

Ck£8swei.l,  J.  —  We  have  no  right  to 
assume  the  authority  in  question. 

Rule  absolute. 


1847.      1  DIXON  V.  CLARKE  AND 

July  8.     J  ANOTHER. 

Pleading — Tender  of  Part  of  entire  Debt 
•—Replication — Refusal  to  accept  the  same. 

To  a  declaration  in  debt,  consisting  of 
<W)  eowUs,  demanding  the  sum  of  261.  in 
ewfc  count,  defendant  pleaded  as  to  51., 
f«reel,  ^c.,  tender  of  51.  before  action 
^imght.  Replication,  that,  at  the  time  of 
the  tender,  and  before  making  the  demand 


and  refusal  thereinafter  mentioned,  there  was 
owing  from  the  defendants  to  the  plaintiff  a 
larger  swu  than  51.,  to  wit,  the  sum  of  ISL, 
being  on  indivisible  sum  due  on  an  entire 
contract,  and  that  plaintiff  then  demanded 
that  larger  sum,  which  defendants  refused 
to  pay : — Held,  that  the  replication  was 
good  in  substance  and  in  form,  inasmuch  as 
the  tender  of  part  of  an  entire  debt  is  a  bad 
tender,  and  the  existence  of  a  set-off  should 
come  by  way  of  rejoinder. 

The  declaration  was  in  the  usual  form. 
Debt,  for  use  and  occupation,  for  261., 
with  a  count  on  an  account  stated.  The 
second  plea  was — As  to  5l.,  parcel  of  the 
monies  in  the  declaration  mentioned,  ten- 
der, before  action,  of  5/.,  in  bar  of  da- 
mages and  costs  sustained  in  respect  of  the 
sum  of  5^. 

The  plaintiff  replied  to  the  second  plea, 
that  a  larger  sum  than  5/.,  to  wit,  the  sum  of 
13/.  1 5s.,  was  due  from  the  defendants  to 
the  plaintiff  as  one  entire  sum,  and  on  one 
entire  contract,  not  separate  or  divisible 
from  the  said  sum  of  5i.,  the  same  being 
a  contract  by  which  the  defendants  were 
liable  to  pay  to  him  the  whole  of  the  said 
larger  sum  in  one  endre  sum  upon  request, 
&c.  Yet  the  defendants  did  not,  though 
often  requested,  pay  the  plaintiff  the  afore- 
said larger  sum  of  13/.  15«.,  wherefore  the 
plaintiff  refused  the  said  5/.,  as  he  lawfully 
might  for  the  cause  aforesaid.  Verification. 
Special  demurrer  and  joinder,  (The  defen- 
dants' objections  to  the  form  of  the  repli- 
cation, &c.  ate  mentioned  in  the  judgment.) 
The  plaindff's  points  for  argument  were, 
that  the  replicadon  is  good  in  substance, 
for  that  a  plea  of  tender  as  to  parcel  is 
answered  by  shewing  that  the  sum  tendered 
was  part  of  a  larger  sum  due  on  one  entire 
contract,  and  in  one  entire  sum,  and  that 
the  replication  is  also  good  in  point  of  form ; 
that  the  plea  is  in  substance  bad,  because, 
being  pleaded  as  to  parcel  of  monies  men- 
tioned in  two  indebitatus  counts,  each  of 
which  may  comprise  several  disdnct  and 
endre  contracts,  the  plea  ought  to  have 
averred  that  the  said  sum  of  5/.,  parcel,  &c., 
was  due  upon  some  contract  or  contracts  on 
which,  at  the  time  of  the  tender  and  refusal, 
no  more  was  due  than  the  said  sum  of  5/., 
parcel,  &c. 
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Unlhank,  in  support  of  the  demurrer. 
— This  case  raises  a  point  on  which  the 
Courts  of  Queen's  Bench  and  Exchequer 
diifer  in  opinion.  If  the  case  of  Brandon 
v.*Newington{l)  be  good  law,  it  is  in  my 
favour;  and  that  case  overrules  Cotton  v. 
Godwin  {2),  and  Tyler  v.  Bland  (S).  He 
also  cited  Sutton  v.  Foster  {4),  Birks  v. 
Trippet  (5),  Jourdain  v.  Johnson  (6),  Arm- 
field  V.  Burgin  (7),  Spybey  v.  Hide  (8), 
Jones  V.  Owen (9),  Rivers  v.  Griffiths(\0\ 

Talfourd,  Serj.,  contrd,  referred  to  the 
Year  Books,  10  Hen.  6,  fol.  23,  36  Hen.  6, 
fol.  13,  7  Hen.  7,  fol.  5:  also  t6  Cotton 
V.  Godwin  and  Hesketh  v.  Faweett  (11), 
and  distinguished  this  case  from  those  cited 
on  the  other  side.  In  Brandon  v.  Newing- 
ton,  the  replication  stated  there  were  divers 
contracts,  and  therefore  the  sum  demanded 
was  divisible. 

Cur.  adv.  vult. 

The  case  was  argued  in  Hilary  term, 
1847,  and  now  judgment  was  given  by — 

Wilde,  C.  J. — This  was  an  action  of 
debt,  for  use  and  occupation,  and  on  an  ac- 
count stated.  The  sum  claimed  in  each  count 
was  262.  Plea — As  to  the  causes  of  action 
in  the  declaration  mentioned,  as  to  5/.,  parcel 
&c.,  that  the  plaintiff  ought  not  to  maintain 
his  action  to  recover  any  damages  by  reason 
of  the  non-payment  of  5/.,  because  the  de- 
fendants, when  that  sum  became  due,  were 
ready  and  willing,  and  thence  hitherto  always 
have  been,  and  still  are,  ready  and  willing  to 
pay  it ;  and,  before  action  brought,  tendered, 
&c.  Replication,  that  before  and  at  the 
time  of  making  the  tender,  and  at  the  time 

(1)  3  Q.B.  Rep.915  ;  S.C  12UwJ.  Rep.  (n.8.) 
Q.B.20. 

(2)  7  Mee.&  Wels.  147;  «.e.  10  Law  J.  Kep. 
(n.s.)  Exeh.  243. 

(5)  2  Ibid.  338;  t.  c.  11  Law  J.  Rep.  (n.s.) 
Exch.  257. 

(4)  Year  Books,  1  Edw.  S.  f.  £,  and  in  error, 
1  Kic.  3.  fol.  1. 
<5)  I  Ssund.  33  c  note  I. 

(6)  2Cr.M.&R.264;  s.e.  5  Uw  J.Rep.(N.s.) 
Exeb.  49. 

(7)  6  Mee.  &  Wels.  281;  s.  c.  9  Law  J.  Rap. 
(M.S.)  Excb.  251. 

(8)  1  Campb.  181. 

(9)  5  Ad.  it  £1.  222. ;  a.  c.  5  Law  J.  Rep.  (n.s.) 
K.H.  212. 

(10)  S  B.&Ald.  630. 

(11)  7  Mee.&  Wels.  356;  «.  o.  12  Uw  J.  Rep. 
(n.s.)  Exch.  326. 


of  the  request  and  refusal,  after  meotioiied, 
and  until  and  at  the  commencement  of  the 
action,  a  larger  sum  than  S/.,  to  wit,  13i.  Ui., 
part  of  the  money  in  the  declaration  nea- 
tioned  and  demanded,  was  due  from  the 
defendants  to  the  plaintiff,  as  one  eotot 
sum,  and  on  one  entire  contract  and  liability, 
and  inclusive  of,  and  not  separate  or  divi- 
sible from,  the  said  sum  of  51. ;  and  the  same 
being  one  contract  and  liability,  by  which 
the  defendants  were  liable  to  pay  to  him  the 
whole  of  the  said  larger  sum  in  one  endie 
sum  on  request,  and  further  that  after  the 
said  last-mentioned  and  larger  sum  became 
due  as  aforesaid,  and  at  the  making  of  tki 
tender  aforesaid,  and  before  the  commence- 
ment of  this  suit,  and  while  the  whole  of 
the  said  last-mentioned  and  larger  snm  ns 
so  due  as  last  aforesaid,  and  while  the  same 
remained  wholly  unpaid  and  unsatisfied,  to 
wit,  on  &c.,  the  plaintiff  requested  of  the 
defendants  the  said  last-mentioned  and  laijer 
sum,  of  which  the  said  51.  in  the  plea  ipei>- 
tioned  was  then  such  indivisible  pared  ti 
aforesaid ;  yet  defendants  refused  to  psj 
the  said  larger  sum ;  wherefore  plaintiff  it- 
fused  the  said  sum  of  5/.  Verification,  Ac 
Demurrer,  because  the  tender  is  adoM 
and  not  avoided ;  the  demand  of  the  higs 
sum  not  amounting  to  avoidance;  and  be- 
cause the  replication  does  not  n^ative  a 
set-off,  or  other  just  cause  for  not  ptyb^ 
the  latter  sum.  On  the  argument  of  tlos 
demurrer  on  behalf  of  the  plaintifi^  is 
answer  to  the  special  ground  of  demaner, 
that  the  replication  should  have  n^lind 
the  existence  of  any  set-off,  &c,  it  n> 
contended  that  any  such  matter  might  sad 
ought  to  have  come  by  way  of  rejoinder; 
and  we  think  this  is  a  sufficient  answer.  The 
argument  further  involved  the  general  ques- 
tion, whether  a  tender  of  part  of  an  eotiR 
debt  is  good  ;  and  several  ancient  ud 
modem  authorities  bearing  on  this  qae»- 
tion  were  cited,  but  no  case  directly  in 
point :  nor  have  we  been  able  to  find  aaj. 
On  consideration,  however,  we  are  of  epi- 
nion,  on  principle,  that  such  a  tender  ii  bad, 
and,  consequently,  that  the  replicatioB  i> 
good.  In  actions  of  debt  and  assunfiit 
the  principle  of.  the  -plea  of  tender  ia  f 
apprehension  is,  that  the  defendant  has  ko 
always  ready  (toujours  prist)  to  ptcftin 
entirely  the  contract  on  which  the  adiaa" 
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founded,  and  thnt  he  did  perform  it  as  far 
as  he  was  able,  by  tendering  the  requisite 
money,  the  plaintiff  himself  precluding  a 
complete  performance  by  refusing  to  re- 
ceive it ;  and  as,  in  ordinary  cases,  the  debt 
is  not  discharged  by  such  tender  and  refusal, 
die  plea  must  not  only  go  on  to  allege  that 
the  defendant  is  still  ready  (uncore  prist), 
bat  must  be  accompanied  by  a  prof  art  in 
nrid  of  the  money  tendered.  If  the  de- 
fendant can  maintain  this  plea,  although  be 
will  not  thereby  bar  the  debt  (for  that  would 
be  inconsistent  Mrith  the  uncore  prist  and 
profert  in  eurid)  yet  he  will  answer  the 
action  in  the  sense  that  he  will  recover 
judgment  for  his  costs  of  defence  against 
the  plaintiff — (in  which  respect  the  plea  of 
tender  is  essentially  different  from  that  of 
payment  of  money  into  court).  And  as  the 
plea  is  thus  to  constitute  an  answer  to  the 
action,  it  must,  we  conceive,  be  deficient  in 
none  of  the  requisite  qualities  of  a  good 
plea  in  bar.  With  respect  to  the  averment 
of  totgourt  prist,  if  the  plaintiff  can  falsify 
it,  he  avoids  the  plea  altogether.  Therefore 
if  he  can  shew  that  an  entire  performance  of 
the  contract  was  demanded  and  refused,  at 
any  time,  when  by  the  terms  of  it  he  had  a 
right  to  make  such  a  demand,  he  will  avoid 
the  plea.  Hence,  if  a  demand  of  the  whole 
>am  originally  due  is  made  and  refused,  a 
subsequent  tender  of  part  of  it  is  bad,  not- 
withstanding that,  by  part-payment  or  other 
means,  the  debt  may  have  been  reduced  in 
the  interim  to  the  sum  tendered.  And  this 
ii  the  principle  of  the  decision  of  Cotton 
T.  Godwin.  If,  however,  the  demand 
were  of  a  larger  sum  than  that  originally 
due  under  the  contract,  a  refusal  to  pay  it 
would  not  falsify  the  lovjours  prist,  even 
though  the  amount  demanded  were  made 
up  of  the  sum  due  under  the  contract  and 
*oine  other  debt  due  from  the  defendants 
to  the  plaintiff;  and  this  is  the  principle 
of  Brandon  v.  Newington  and  Hesketh  v. 
Pawcett,  which  appear  to  overrule  Tyler 
V.  Bland.  This  principle,  however,  we 
thmk,  is  only  applicable  where  the  larger 
ram  is  demanded  generally,  and  could 
haidly  be  enforced  were  it  explained  to  the 
defei^ant  at  the  time  how  the  amount  de- 
nmded  is  made  up,  for  in  such  case  the 
tninaction  appears  to  be  nothing  less  than 
a  rioraltaneous  demand  of  the  several  debts, 
M  as  to  falsify  the  averment  of  toujours 


prist  as  to  each.  But  besides  the  averment 
of  readiness  to  perform,  the  plea  must  aver 
an  actual  performance  of  the  entire  contract 
on  the  part  of  the  defendant,  as  far  as  the 
plaintiff  would  allow ;  and  it  is  plain,  that 
where,  by  the  terms  of  it,  the  money  is  to 
be  paid  on  a  future  day  certain,  this  branch 
of  the  plea  can  only  be  satisfied  by  alleging 
a  tender  on  that  very  day ;  and  ^is  is  the 
principle  of  the  decisions  of  Hume  v.  Peploe 
(12)  and  Poole  v.  Tunbridge  {13).  It  is 
also  obvious  that  a  defect  in  the  plea  in  this 
respect  cannot  be  remedied  by  perfecting 
the  previous  averment  of  (ot(;our«j>rM(;  con- 
sequently a  plea  by  the  acceptor  of  a  bill 
or  the  maker  of  a  note  of  a  tender  post  diem 
is  bad,  notwithstanding  the  tender  is  of  the 
amount  of  the  bill  or  note,  with  interest 
from  the  day  it  became  due  up  to  the  day 
of  the  tender,  and  notwithstanding  the  plea 
alleges  that  the  defendant  was  always  ready 
to  pay,  not  only  from  the  time  of  the  tender 
(as  the  plea  was  in  Hume  v.  Peploe),  but 
also  from  the  time  when  the  bUl  or  note 
became  payable.  On  the  same  reasoning 
it  appears  to  us  that  this  branch  of  the  plea 
can  only  be  satisfied  by  alleging  a  tender 
of  the  whole  sum  due  under  the  contract ; 
for  that  a  tender  of  a  part  of  it  only  is  no 
averment  that  he,  the  defendant,  performed 
the  whole  contract,  as  far  as  the  plaintiff 
would  allow.  If  it  be  said  that  the  plea 
of  tender  is  in  e£^t  only  in  preclusion  of 
damages  subsequent  to  the  tender,  and  that 
it  would  be  unjust  to  give  the  plaintiff  those 
damages  which  have  been  incurred  merely 
in  consequence  of  his  refiisal  to  receive 
the  money  tendered,  the  answer  is,  that 
the  same  argument  might  be  applied  to  the 
instance  of  the  tender  post  diem  of  the 
amount  of  a  bill  or  note,  with  the  interest 
tiien  due,  but  that  in  each  case  the  defen- 
dant is  unable  to  all^e  that  he  has  per- 
formed the  terms  of  his  contract,  as  far  as 
the  plaintiff  would  allow  him,  and  is  there- 
fore disabled  from  pleading  a  tender.  We 
are,  consequently,  of  opinion  that  our  judg- 
ment must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


(12)  8  East,  168. 

(13)  2  Mee.  &  Wels.  223;  t.e.  6  Law  J.  R«p. 
(H.8.)  Exob.  74. 
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DAWSON   AND   ANOTHER   V. 
,  UOREISON. 


May  27. 

Railway  Company — Liability  of  Provi- 
sional Committee-men — Pro$pectus — Com- 
mittee of  Management. 

A  proipeettu  issued  by  a  projected  rail- 
way  company  gave  the  names  of  a  provisional 
committee,  and  also  of  a  committee  of  manage- 
ment, and  one  of  the  clauses  of  the  prospectus 
empowered  the  committee  of  management  to 
apply  the  fundi  of  the  company  for  all  the 
expense*  incurred  in  the  formation  of  the 
company : — Held,  that  the  committee  of  ma- 
nagement were  not  thereby  empowered  to 
pledge  the  credit  of  the  provisional  committee 
for  advertisements  inserted  in  a  newspaper, 
and  that  a  verdict  of  a  jury  to  this  effect  was 
right. 

Assumpsit.  The  dedaradon  contained  a 
special  and  also  an  indebitatus  count  for 
money  due  from  the  defendant  to  the  plain- 
tifib,  as  advertising  agents,  for  advertise- 
ments inserted  in  various  newspapers. 

Plea — Non  assumpsit. 

The  cause  was  tried,  at  the  last  Summer 
Assizes  for  Guildford,  before  Coltman,  J., 
when  it  appeared  that  the  claim  was  made 
in  respect  of  advertisements  relative  to  a 
railway  called  the  Oxford,  Witney,  Chel- 
tenham and  Gloucestershire  Independent 
Extension  Railway.  The  evidence  shewed 
the  advertisements  to  have  been  ordered 
by  the  committee  of  management  of  the 
railway,  and  the  evidence  against  the 
defendant  was,  that  bis  name  was  pub- 
lished in  a  prospectus  as  one  of  the  pro- 
visional committee  of  the  railway.  The 
prospectus  also  set  forth  the  names  of  a 
committee  of  management,  of  which  the 
defendant  was  not  one,  and  it  also  set  forth, 
among  others,  the  following  two  paragraphs : 
"  The  provisional  committee  of  management 
now  inform  the  parties  to  this  undertaking 
that  the  preliminary  surveys  have  been  com- 
pleted," and  "  until  the  act  of  parliament 
shall  be  obtained  the  affairs  of  the  company 
shall  be  under  the  controul  of  the  committee 
of  management  for  the  time  being,  to  whom 
power  is  given  to  allot  the  shues,  and  to 
apply  the  funds  of  the  company  for  all  the 
expenses  incurred  in  the  formation  of  the 
company,  and  in  the  preparation  of  the 
plans  and  sections  to  be  submitted  to  par- 


liament." There  was  some  evidence  to  con- 
nect the  defendant  widi  a  knowledge  of  the 
contents  of  the  prospectus.  Upon  these 
facts  the  jury  having  found  a  verdict  for 
the  defendant, — 

Shee,  Serj.,  in  Michaelmas  term  last,  ob- 
tained a  rule  nisi  to  set  aside  die  verdict  m 
being  against  evidence. 

Montagu  Chambers  now  shewed  cause.— 
Upon  the  evidence  adduced  in  this  ease 
every  Judge  would  now  direct  a  nonsuit 
In  Wyld  V.  Hopkins  {i)  the  club  eases 
were  referred  to,  to  shew  that  the  membeB 
of  the  club  were  not  liable  for  expenses  in- 
curred by  the  committee.  Here  there  was 
a  distinct  announcement  in  the  prospectus 
that  the  managing  committee  were  to  apply 
the  funds  of  the  company  for  all  the  ex- 
penses incurred  in  the  formation  of  the  com- 
pany. There  is  no  authority  given  to  the 
committee  of  management  to  pledge  the 
credit  of  the  provisional  committee. 

Shee,  Serj.,  in  support  of  the  role. 

[Maule,  J. — Where  do  you  find  the  au- 
thority to  the  managing  committee  to  Und 
the  provisional  committee  ?] 

lite  committee  of  management  had  the 
power  delegated  to  them  by  the  provisional 
committee  to  apply  the  ftmds  of  the  com- 
pany for  an  the  expenses  incurred  in  the 
formation  of  the  company. 

[Maule,  J. — ^That  does  not  bind  the  pro- 
visional committee  to  a  liability  for  orden 
on  credit.  Do  you  say  it  would  extend  to 
ordering  advertisements  on  the  credit  of  the 
provisional  committee  T] 

Yes ;  the  application  of  the  funds  would 
empower  them  to  do  all  that  was  necessary 
for  the  establishment  of  the  company. 

[Maule,  J. — For  you  to  succeed  diejoij 
would  have  to  find  that  the  managing  com- 
mittee had  authority  to,  and  did,  set  on 
behalf  of  the  provisional  committee  in  the 
matter  in  question.  The  latter  does  not  at 
all  follow  from  the  former.  All  that  ap- 
pears is,  that  the  plaintifis  contracted  widi 
the  committee  of  management.  The  pivi* 
sional  committee,  by  defining,  limit  the 
powers  conferred.] 

Wilde,  C.J. — I  have  no  doubt  as  to  4« 
dispontion  of  this  rule.  So  Car  fitn  A« 
jury  having  done  wrong,  it  would  h«W  fc«« 

(1)  ISMee.  &  Wek.517;  s.e.pnt.&A*' 
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difficnlt  to  support  a  verdict  the  other  way. 
AMume  that  the  defendant  is  shewn  to  have 
been  a  provisional  committee-man  of  the 
railway  :  what  is  shewn  farther  is,  that  in  a 
paper,  which  I  cannot  adopt  as  emanating 
entirely  from  the  provision^  committee,  but 
which  seems  more  likely  to  have  been  issued 
by  the  committee  of  management,  it  is  said, 
"  the  affairs  of  the  company  shall  be  under 
the  controul  of  the  committee  of  management 
for  the  time  being,  to  whom  power  is  given 
to  allot  the  shares  and  to  apply  the  funds  of 
the  company  for  all  the  expenses  incurred 
in  the  formation  of  the  company,  &c."  It  is 
assumed  that  the  authority  of  die  committee 
of  management  emanates  entirely  from  the 
provisional  committee.  I  do  not  see  why 
this  should  be  assumed  any  more  than  that 
it  emanates  from  the  shareholders  or  sub- 
scribers. It  probably,  in  truth,  emanates 
from  neither,  but  from  the  persons  who  ori- 
ginated the  railway.  But  whether  or  not, 
what  is  the  authority  given  ?  There  is  no 
implied  authority,  and  the  express  authority 
ii  that  the  committee  of  management  are  to 
allot  the  shares  and  to  apply  the  funds  of 
the  company  for  all  the  expenses  incurred 
in  the  formation  of  the  company,  and  in  the 
preparation  of  the  plans  and  sections.  I 
cannot  from  this  infer  the  slightest  authority 
given  to  the  committee  of  management  by 
the  provisional  committee  to  contract  on 
their  credit;  but,  on  the  contrary,  it  plainly 
imports  that  they  are  to  contract  upon  the 
terms  of  ready  money,  and  not  upon  credit. 
The  jury,  therefore,  having  found  that  the 
defendant  did  not  give  authority  to  the  com- 
mittee of  management  to  contract  upon  his 
credit,  I  think  that  their  verdict  was  right. 

CoLTUAN,  J.,  Mauue,  J.    and  Crbsb- 
wux,  J.  concurred. 

Rule  dueharged. 


1847         r^ALPY  AND  OTHERS,  ASSIGNEES 
Julv  3        i       **^  BROWN,  A  BANKRUPT,  V. 
^     '      (^      GIBSON  AND  ANOTHER. 

Stoppage  in  Transitu — Vendor' t  Lien — 
Delivery  to  Vendee  and  Re-delivery  to 
Vendor — Form  of  Contract. 

B,  residing  a^  Birmingham,  ordered  goods 
for  the  Valparaiso  market  of  the  defendants, 
tho  had  a  house  at  Manchester.      The 
New  Series,  XVI.— C.P. 


defendants  duly  forwarded  them  to  L,  H.  ^ 
Co.,  shipping  agents  at  Liverpool  employed 
by  B.  to  receive  and  forward  his  goods;  they 
forwarded  also  some  pattern  cards,  and  in 
their  letter  to  L,  H.  4*  Co.  said,  "  We  have 
forwarded  by  Pickford's  the  pattern  cards 
of  four  cases  sent  by  them  this  evening, 
marked,  ^c.  for  shipment  to  Valparaiso  ;  you 
will  see  the  same  put  on  board,  with  the 
goods  and  property,  directed  as  B.  may 
direct  the  same  to  be  shipped."  They  sent 
the  invoice  of  the  goods  to  B.  The  goods 
were  loaded  by  L,  H.  8f  Co.  on  board  a 
vessel  for  Valparaiso,  but  were  afterwards 
re-landed  by  an  order  of  an  agent  of  B,  and 
sent  back  to  the  defendants  to  he  differently 
packed.  Before  the  day  of  payment  for  the 
goods,  or  the  re-packing,  B.  became  bank- 
rupt. The  defendants  having  kept  the  goods, 
the  assignees  brought  trover: — Held,  that 
the  possession  of  the  goods  as  well  as  the 
property  vested  in  B.  when  B.'s  agent  exer- 
cised the  ownership  of  re-landing  the  goods, 
and  sending  them  to  be  re-packed ;  that  the 
transitus  would  have  ended  there  had  it  not 
been  already  determined  by  the  original  de- 
livery toL,H.^Co. ;  and  that  the  defendants' 
knowledge  that  the  goods  were  to  be  sent  to 
Valparaiso,  and  of  which  they  informed  L, 
H.  8f  Co.,  made  no  difference. — Held,  also, 
that  the  vendees,  though  in  the  lawful  pos- 
session of  the  goods,  had  no  right  to  retain 
them  as  against  the  assignees. 

The  terms  of  the  contract  between  B.  and 
the  defendants  were  not  completely  agreed 
upon,  the  mode  of  payment  being  unexpressed, 
but  the  parties  intended  to  bind  themselves 
by  the  contract,  leaving  the  payment  to  be 
determined  by  what  was  reasontAle ; — Held, 
that  the  contract  in  this  form  would  have 
been  sufficiently  binding  and  complete ;  but 
that  in  this  case  there  was  sufficient  to  infer 
that  the  mode  of  payment  had  been  settled 
by  agreement. 

This  was  an  action  of  trover  by  the 
plaintiffs  as  assignees  of  Brown.  The  first 
count  stated  the  possession  of  certain  goods 
and  chattels  by  Brown  before  his  bank- 
ruptcy, and  also  the  conversion  before  the 
bankruptcy.  The  second  count  stated  the 
possession  by  the  plainti^  as  assignees, 
and  the  conversion  after  the  bankruptcy. 

The  defendants  pleaded,  first,  not  guilty ; 
second,  to  first  count,  denial  of  Brown's 
21 
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possession ;  third,  to  second  count,  denial 
of  possession  of  plaintiffs  as  assignees,  on 
which  issues  were  joined. 

At  the  trial,  before  Cresswell,  J.,  at  the 
assizes  in  Liverpool,  in  August  1846,  a 
verdict  was  found  for  the  plaintiffs,  damages 
773/.  19s.,  subject  to  the  following 

CASE. 

The  plaintiffs  are  the  assignees  of  E. 
Brown,  against  whom  a  fiat  issued  on  the 
7th  of  May  1844,  on  an  act  of  bankruptcy 
committed  the  day  before,  under  which  fiat 
the  plaintiffs  were  appointed  his  assignees. 
Brown  had  been  a  general  merchant  at  Bir- 
mingham. The  defendants  are  general  com- 
mission agents,  having  offices  at  Manchester 
and  Leeds,  and  trading  under  the  firm  of 
Gibson,  Ord  &  Co.  The  action  is  brought 
to  recover  the  value  of  four  parcels  of  goods 
under  the  following  circumstances.  On 
the  12th  of  March  1844,  Brown  wrote  the 
following  letter  to  the  defendants'  Leeds 
house. 

"  Messrs.  CKbson,  Ord  &  Co. 

"  Gentlemen. — I  am  now  shipping  heavily 
to  the  Brazils,  and  Messrs.  Miller,  Mackay 
&  Co.  are  anxious  I  should  send  out  some 
woollen  cloths.  Mr.  Miller  will  accompany 
me  to  Leeds  in  a  few  days,  but  I  am  anxious 
to  have  some  information  in  the  interim, 
whereby  to  regulate  my  proceedings.  In 
Manchester,  the  furnishers  draw  upon  me 
at  two  months  from  date  of  invoice,  and  I 
should  wish  this  mode  if  possible  to  be  adopted 
in  Leeds.  May  I  therefore  venture  to  ask, 
if  I  may  avail  myself  of  your  services  as 
agents  in  Leeds.  Mr.  Miller  will  himself 
select  such  goods  as  he  may  want,  but  he 
would  be  equally  ignorant  with  myself  of 
the  proper  quarters  in  which  to  apply. 

(Signed)  "  E.  Brojvn." 

"  Oakfield,  newBirmingbam,  March  12Ui,  1844." 

On  the  16th  of  March,  Brown  wrote  the 
following  letter  to  the  same : — 

"Birmiagham,  March  I6tb,  1844. 

"  Messrs.  Gibson,  Ord  &  Co.  Leeds. 

"  Gentlemen. — I  have  as  yet  no  com- 
munication from  your  Manchester  friends. 
In  the  mean  time,  I  am  anxious  you  should 
push  forward  the  inclosed,  which  has  reached 
me  as  an  order,  and  I  need  not  add,  that  it 
must  be  done  on  the  lowest  possible  terms. 
The  goods  are  for  the  Valparaiso  market, 
and  I  trust  the  transaction  may  lead  to 


others  of  a  more  important  characto'.  1 
copy  the  order  as  received,  and  I  doobt 
not  you  will  fully  understand  it.  Thit  has 
been  delayed  some  little  time,  and  if  p««- 
ble,  I  should  be  glad  to  have  the  goods  in 
Liverpool  in  the  course  of  next  week,  u 
they  would  then  accompany  other  matters 
for  the  same  destination  and  for  the  ane 
party.  Mr.  Miller  will  select  for  me  la 
my  ovrn  shipments  ;  but  in  this  matter  I 
am  sure  I  may  rely  on  your  placing  me  on 
the  lowest  possible  terms,  as  I  can  osl; 
charge  a  very  trifling  commisnon. 

(Signed)  "  Edward  Brown." 

"  P.S. — Do  say  if  yon  understand  tie 
order  as  copied  firom  the  original,  and  wba 
I  may  have  it.     I  will  then  send  made  tai 
consignment." 
[Here  followed  a  list  of  the  goods  requiied.] 

On  the  20th  of  March,  Brown  wrote  fa 
following  to  the  same : — 

"  Birmingham,  March  20Ui,  lg4t. 

"  Messrs.  Gibson,  Ord  &  Co.  Leedi. 

"  I  have  your  esteemed  favour  of  yester- 
day's date  referring  to  the  Valparaiso  <«do- 
My  information  is  but  slight,  and  if  u? 
error  be  made,  it  will  entirely  rest  with  ■/ 
correspondent,     I  have  no  interest  ii  t^ 
matter,  and  though  anxious  to  beii^ 
I  shall  not  blame  myself  if  wrong.  1** 
present  I  wish  you  to  understand  a  postnt 
order.     If  I  do  not  execute  it,  anodier  vi, 
and  you  must  therefore  do  that  which  fH 
conceive  to  be  right,  and  I  shall  be  satisM. 
I  shall  get  a  very  trifling  commission  spot 
it,  but  as  it  formed  part  of  a  large  order  far 
hardware,  I  could  not  refuse  ;  for  the  fntsie 
I  am  promised  patterns  and  prices.    1  asi 
shipping  heavily  this  week  for  the  saw 
party  from  Liverpool ;  and  the  order  has  befii 
so  long  delayed,  that  I  would  exclude  <a* 
or  two  impossible  varieties,  so  as  to  have  it 
there  in  Uie  course  of  the  week,  say  lif 
SaturdMT  morning.     Invoice  to  me  without 
fail  by  Friday's  post  I  would  not  press  job 
in  the  matter,  but  that  I  feel  anxioas  ^ 
whole  order  should  be  in  one  vessd,  aadif 
you  can  make  a  push  and  oblige  me  is  ws 
I  should  esteem  it  a  &vour.     On  this  psiBt 
I  shall  not  say  more  than  that  it  is  bi- 
portant  I  should  have  the  invoice  oa¥Bi*J 
if  practicable. 

"  Mark  (L)  1  to  4,  forward  to 
"  Leech,  Harrison  &  Co.,  lirapool 
"  By  Railway." 
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"  I  have  a  letter  this  morning  from  Mr. 
Miller,  who  would  leave  Liverpool  to-day. 
I  shall  hope  to  have  early  advice  of  Mr. 
Miller's  proceedings  and  the  probable 
amount  of  his  selections. 

"(Signed)    Edward  Brown." 

On  the  23rd  of  March,  Brown  also  wrote 
to  the  defendants  a  letter,  from  which  the 
following  is  an  extract : — 

"  In  the  Valparaiso  order  I  am  paid 
cash  one  month  from  date  of  invoice, 
and  I  will  pay  you  cash  at  that  time, 
taking  the  usual  discount.  I  hope  you 
will  not  press  the  point  of  my  drawing 
on  Miller,  Mackay  &  Co.  to  your  order ; 
I  would  much  rather  at  a  personal  incon- 
venience pay  cash;  indeed,  I  should  at 
all  times  prefer  the  latter  mode  to  that  of 
accepting  bills,  if  you  will  arrange  to  take 
it  at  two  months  horn  date  of  invoice. 
This  gives  me  ample  and  sufficient  time, 
aad  I  am  the  more  anxious  to  have 
that  mode  agreed  to  by  you,  because 
Hegan,  Hall  &  Co.  are  now  pressing  me 
to  send  out  a  shipment  of  your  goods  to 
China,  and  Mr.  Hegan  asserts  that  you 
are  better  able  to  assort  for  this  market  than 
any  other  house,  and  even  goes  the  length 
of  saying  that  yon  have  a  reputation  on  the 
other  side.  If  you  insist  upon  it,  I  will 
say  a  shorter  date,  but  I  do  think  that  two 
months  for  shipment  to  such  distant  mar- 
kets is  as  little  indulgence  as  I  ought  to 
have.  If  you  possibly  can,  let  me  have 
the  invoice  by  Monday's  post,  and  forward 
the  goods  on  that  day  to  Leech,  Harrison 
iStCo. 

"  (Signed)  Edward  Brown." 

On  the  25th  of  March,  the  defendants' 
Leeds  house  wrote  the  following  letter  to 
Brown : — 

••  Leeds,  25th  Htrcb,  1844. 

"  E.  Brown,  Esq. 
"  We  have  your  favour  of  the  28rd,  and 
respecting  its  contents  you  will  hear  from 
oar  Manchester  house.  The  goods  for 
Valparaiso  we  are  taking  up,  and  have  tried 
to  have  the  invoice  by  this  post,  but  could 
not  manage  it.  The  goods  will  go  forward 
as  directed  to-morrow  evening,  and  be  in 
Liverpool  by  noon  on  Wednesday.  The 
invoice  we  intend  to  send  by  first  post  in 
the  morning. 

(Signed)         "  Gibson,  Ord  fit  Co." 


And  on  the  same  day  the  same  house 
wrote  also  the  following  to  him : — 

"  Leeds,  25th  March,  1844. 
"  E.  Brown,  Esq. 

"Since  closing  our  letter  we  have  been 
able  to  complete  the  invoice,  which  we  now 
inclose.  The  terms  are  left  to  your  final 
arrangement  with  our  friends  in  Manches- 
ter; but  for  your  guidance  the  invoice 
is  subject  to  -J  discount,  or  approved  bill 
at  three  months.  The  goods  will  go  for- 
ward to-morrow  evening,  and  a  set  of  cards 
will  be  sent  alongs  with  the  goods,  and 
we  are  preparing  a  duplicate  set  for  your  own 
reference  patterns.  We  shall  be  glad  to  leam 
that  terras  have  been  arranged  to  mutual 
satisfaction ;  for  we  believe  that  under  your 
brother  William's  superintendence  you  will 
be  able  to  carry  on  a  lucrative  trade  to  the 
East. 

(Signed)         "  Gibson,  Ord  &  Co." 

The  copy  of  the  invoice  inclosed  in  that 
letter  was  headed — 

"  Leeds,  Maroh  25tb,  1844. 

"  Edward  Brown,  Esq.,  Oakfield. 
(L)  A. 

"ToGibson,Ord&Co." 
the  total  of  which  was  7832.  13«.  9i{.,and 
concluding  "  p.  Pickford  &  Co." 

"  To  Leech,  Harrison  &  Co..  Liverpool. 

The  goods  in  question  were  selected  by 
the  defendants,  and  packed  in  four  cases, 
and  marked  and  numbered  conformably  to 
Brown's  letter  of  the  20th  of  March ;  and 
were,  on  the  26th,  addressed  and  forwarded 
by  railway,  by  them,  to  Messrs.  Leech, 
Harrison  &  Co.,  Liverpool,  to  whom  the 
defendants,  on  the  same  day,  sent  the  fol- 
lowing letter: — 

"We  have  forwarded  a  parcel  to  your 
address,  per  Pickford  &  Co.,  carriers,  which 
contains  the  pattern  cards  of  four  cases  sent 
by  them  this  evening,  marked  (L)  1  to  4, 
for  shipment  to  Valparaiso.  You  will  please 
see  that  the  same  is  put  on  board  with  the 
goods,  and  properly  directed  as  Mr.  Brown, 
of  Birmingham,  may  direct  the  same  to  be 
shipped.  The  cases  are  to  be  delivered 
alongside  the  ship,  at  Is.  lOd,  per  cwt., 
without  further  charge. 

(Signed)        "  Gibson,  Ord  &  Co. 

"  Weight  of  the  four  cases,  17  cwt.  1  qr," 

Leech,  Harrison  &  Co.  were  shipping- 
agents  at  Liverpool,  and  employeJ  by  Brown 


Digitized  by 


Google 


244 


COURT  OF  COMMON  PLEAS : 


to  receive  and  forward  the  goods  to  Val- 
paraiso, and  they  received  Uiem  for  that 
purpose  on  the  said  26th. 

On  the  4th  of  April,  Leech,  Harrison  8c 
Co.  loaded  the  goods  on  board  the  Kestrel, 
a  vessel  bound  for  Valparaiso,  giving,  at  the 
same  time,  the  following  letter  to  the  ship- 
owners, Messrs,  F.  &  J.  Brocklebank : — 
"  North  John  Street,  4th  April,  1844. 
"  Messrs.  F.  &  J.  Brocklebank. 

"  Dear  Sirs, — ^We  have  (L)  1  to  4  cases 
on  board  the  Kestrel,  and  as  it  is  likely  they 
will  have  to  be  re-landed,  we  shdl  feel 
obliged  by  your  giving  proper  directions  to 
have  them  kept  at  hand  until  we  receive  an 
answer  from  our  correspondents. 
"  We  are,  dear  Sirs, 

"  Leech,  Harrison  &  Co." 

The  goods  were  not  entered  or  passed  at 
the  Ctistom  House,  as  necessary  on  all 
shipments  for  foreign  countries. 

On  the  8th  of  April,  Brown  wrote  to  the 
defendants'  Manchester  house,  as  follows : 

"  Birmingham,  April  8tb,  1844. 

"  Messrs.  Gibson,  Ord  &  Co.,  Manchester. 
"  I  have  been  absent  from  this  place  for 
some  days,  which  will,  I  trust,  account  for 
my  apparent  neglect  of  your  last  commu- 
nication. I  could  not  for  a  moment  ask 
you  to  incur  any  risk  or  deviate  from  any 
established  rule  in  my  behalf.  Although 
we  have  for  years  been  a  commission  house, 
and  in  every  instance  paid  by  three  months' 
acceptances,  I  will  not  ask  the  same  indul- 
gence :  I  will  pay  cash,  and  in  one  or  two 
days  before  or  after  invoice.  My  motive  in 
asking  for  a  few  days  after  invoice  is  the 
very  simple  fact,  that  in  cases  where  Miller, 
Mackay,  Hegan,  Hall,  and  others  selected 
for  me,  I  cannot  know  precisely  the  amount 
required,  and  if  exceeding  my  limit  I  might 
fairly  expect  a  few  days'  breathing  time 
wherein  to  supply  the  excess.  I  am,  how- 
ever, in  this  one  instance  quite  willing  to 
provide  the  funds  wherewith  you  shall  make 
the  purchase,  and  this  will  be  convenient 
about  the  commencement  of  May;  and  I 
need  not  add  that  you  will  not  exceed  the 
amount  remitted.  This  appears  to  me  a 
novel  mode  of  proceeding,  but  for  the  pre- 
sent I  will  accede  to  it,  under  the  belief  that 
it  is  a  very  common  practice  with  Leeds 
houses. 

(Signed)         "  Edward  Brown." 


To  which  the  defendants,  on  the  lOtb, 
replied  as  follows  :— 

"  Manchester,  April  lOlh,  1844. 

"  E.  Brown,  Esq.  Oakfield,  near  Bir- 
mingham. 

"  We  have  to  acknowledge  the  receipt  oi 
your  favour  of  the  8th.  Your  proponl  to 
furnish  cash  in  the  early  part  of  May  for 
your  order  in  course  of  execntion,  cannot 
be  but  satisfactory,  but  should  the  amonnt 
of  the  Valparaiso  invoice  be  paid  prior  to 
that  time,  we  shall  have  no  objection  to 
give  you  one  month  from  date  of  invoice 
on  the  goods  for  Rio,  and  so  continae,  if 
agreeable  to  you,  to  carry  on  our  trans- 
actions. 

(Signed)        "  Gibson,  Old,  &  Co." 

Whilst  the  goods  remained  on  board  the 
Kestrel,  Mr.  Alison,  a  member  of  the  firm 
of  Alison,  Cumberlege  &  Co.,  having 
houses  at  London  and  Valparaiso,  esme 
down  to  Liverpool,  and  seeing  thegoodi, 
ordered  them  to  be  re-landed  fox  the  pur- 
pose of  having  them  re-paeked  in  eight  esses 
instead  of  four.  Leech,  Harrison  &  Co. 
accordingly,  re-landed  them,  and,  on  the 
12th  of  April,  sent  the  goods  to  the  de- 
fendant's Manchester  house,  and  on  the 
same  day  sent  to  Brown  the  following 
letter : — 

"  Lirerpool,  April  12th,  I84i 
"  Mr.  E.  Brown,  Binningham. 

"  We  duly  received  your  favour  of  tie 
1st  instant,  but  too  late  for  us  to  ship  the 
four  cases  (L)  1  to  4  by  the  Inea,  she  hsv- 
ing  previously  sailed.  At  Messrs.  Alnos, 
Cumberlege  &  Co.'s  request  we  hate  no* 
sent  them  to  Messrs.  Gibson,  Ord  &  Co., 
Manchester,  to  be  re-packed,  of  which,  no 
doubt,  they  have  informed  you,  and  we 
presume  you  will  give  <the  necessary  in- 
structions about  them,  as  we  do  not  write 
Gibson,  Ord  &  Co. 

(Signed)     "  Leech,  Harrison  &  Co." 

The  goods  arrived  at  Manchester  on  die 
same  day  ;  and  on  the  same  day  the  defen- 
dants' Manchester  house  wrote  to  Leeen, 
Harrison  &  Co.  the  following  letter  :— 

"  Manchester,  April  12th,  18M. 
•'  Messrs.  Leech,  Harrison  &  Co.  Liverpool 

"  Four  cases  have  been  delivered  to  w  kf 
the  Railway  Company,  marked  (L)  >  to<i 
and,  on  inquiry,  we  find  they  were  forwsnW 
by  you.     Will  you  be  good  enou^  »  ■/ 


Digitized  by 


Google 


TRINITY  TERM,  1847. 


245 


what  we  are  to  do  with  them,  or  whether 
they  hare  not  been  sent  to  us  in  error. 
(Signed)        "  Gibson,  Old  &  Co." 
To  which  Messrs.  Leech,  Harrison  &  Co. 
on  the  following  day,  replied  as  fbllows  :^ 
"  IJTrrpool,  Afffil  18th,  ISM. 

"  Mesar*.  Gibson,  Ord  &  Co.  Manchester. 

"  In  reply  to  your  favour  of  the  12th 
instant,  we  forwarded  the  four  cases  (L)  1 
to  4,  to  you,  by  order  of  Mr.  Edward  Brown, 
Birmingham,  who,  no  doubt,  will  instruct 
yon  respecting  them. 

(Signed)    "  Leech,  Harrison  &  Co." 

And  on  the  I6th,  Brown  wrote  to  defen- 
dants' Manchester  house  the  following  let- 
ter:— 

"  Birmingbsm,  April  ISth,  1844. 

"  Messrs.  Gibson,  Ord  &  Co.  Manchester. 
"Your  iavour  of  the  1 0th  came  duly  to 
hand,  and  I  am  perfectly  satisfied  with  your 
proposal.  I  shidl  remit  for  the  Valparaiso 
puictually,  according  to  promise,  but  I 
riiall  be  glad  to  know  in  the  mean  time 
what  may  be  the  probable  amount  of  that 
selected  by  Mr.  Miller  for  Rio.  I  have 
requested  Leech,  Harrison  &  Co.  to  return 
you  the  four  packages,  in  order  that  they 
may  be  converted  into  eight,  retaining  the 
proportions.  Thus  the  first  package  will 
have         2  black,  1  dahlia, 

2  dark  blue,  1  green. 
As  I  was  merely  a  go-between,  this  require- 
ment ought  to  have  been  furnished  to  me 
in  the  onset.  I  blame  my  correspondent's 
sgents  in  London  for  the  omission.  I  hope, 
however,  you  will  charge  for  the  additional 
trouble.     (Signed)      "Edward  Brown." 

To  which  the  defendants  replied  on  the 
17th,  as  follows : — 

"  Hanehestar,  April  17Ui,  1844. 
"  £.  Brown,  Esq.  Oakfield,  near  Bir- 
mingham. 
"  We  are  in  receipt  of  your  favour  of  the 
iSth,  and  are  pleased  to  find  our  proposal 
meets  your  approval.  The  amount  of  the 
goods  ordered  for  Rio  is  2,000/.  so  far  as 
slready  packed,  and  we  believe  comprises 
•he  whole  of  your  order  through  Mr.  Miller, 
^hese  goods  are  ready  to  send  off  at  any 
<Doment,  and  as  we  know  it  is  important 
that  no  delay  should  take  place  in  their 
shipment,  we  should  be  pleased  if  you  could 
■Dske  some  arrangement  with  Messrs.  Miller, 
Msckay  &  Co.  by  which  they  might  at  once 
he  forwarded.     This  we  throw  out  as  a 


suggestion  for  your  consideration,  having 
heard  firom  our  Leeds  friends  that  these 
gentlemen  are  pressing  for  the  goods,  fear- 
ing that  they  may  arrive  too  late  for  the 
season.  The  four  cases,  cloths,  have  reach- 
ed us,  and  we  are  now  re-packing  them  in 
conformity  with  your  wishes." 

(Signed)         "  Gibson,  Ord  &  Co." 

On  the  26th  of  April  1844,  the  price  of 
the  goods  became  payable  to  the  defendants. 
On  and  before  that  day,  and  before  the  re- 
packing of  the  goods.  Brown  had  suspended 
payment  and  became  insolvent,  of  which 
the  defendants  then  heard.  The  defendants 
have  not  been  paid  the  price  of  the  said 
goods,  or  any  part  thereof,  nor  hold  nor 
ever  held  any  security  for  such  payment. 
No  tender  has  ever  been  made  of  the  price 
of  the  goods  or  any  part  thereof.  The  goods 
remained  in  possession  of  the  defendants 
until  and  on  the  10th  of  July  1844,  when  a 
sufiicient  demand  thereof  was  made  by  the 
plaintiffs  as  assignees  as  aforesaid,  from  the 
defendants,  who  then  refused  the  same, 
and  a  conversion  in  law,  sufficient  for  the 
purposes  of  the  present  action  therein,  is 
admitted  to  have  then  taken  place.  The 
value  was  agreed  to  be  taken  at  773/.  19«. 
The  defendants  contended  that  they  had, 
under  the  circumstances,  a  right  to  retain 
the  said  goods  from  the  plaintiffs  (Brown's 
assignees).  The  question  for  the  opinion 
of  this  Court  was,  whether  the  defendants  had 
a  right  to  retain  them  ?  If  the  Court  should 
be  of  opinion  in  the  negative  thereof,  then 
the  defendants  agreed  that  judgment  should 
be  entered  up  against  them  for  773/.  19«. 
damages ;  and  if  the  Court  should  be  of  a 
different  opinion,  then  the  plaintiffs  agreed 
that  a  judgment  of  nonsuit  should  be  entered 
against  them,  or  otherwise,  as  the  Court 
might  see  fit,  and  the  judgment  should  be 
entered  accordingly.  The  Court  was  to  be 
at  liberty  to  draw  any  inference  of  fact  from 
the  circumstances  stated,  which  a  jury 
ought  to  draw. 

Cowling,  for  the  plaintiffs. — May  26. — 
The  first  question  is — Did  the  right  of  pro- 
perty ever  pass  from  the  defendants  ?  It  is 
submitted  that  it  did.  The  defendants' 
Manchester  house  agree  to  let  Brown  have 
the  goods  on  the  terms  proposed ;  they, 
accordingly,  procure  the  goods,  send  the 
invoice,  and  debit  Brown  with  the  price. 
On  the  following  day  the  goods  were  shipped 
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to  Leech,  Harrison  &  Co.  in  conformity 
with  the  orders.  Leech,  Harrison  &  Co. 
were  employed  by  Brown  to  receive  the 
goods,  and  do  receive  them  for  Brown,  and 
the  goods  remain  with  them  for  some  days, 
until  the  4th  of  April,  when  they  are  loaded 
on  board  the  Kestrel,  and  remain  there  until 
the  12th  of  April,  when  Mr.  Alison  came 
to  Liverpool,  and  gave  his  directions  about 
them.  If  the  case  stopped  here,  there 
would  be  a  clear  delivery  to  and  acceptance 
by  Brown :  then  can  the  subsequent  facts 
make  any  difference  ?  On  the  12th  of 
April,  Alison  seeing  the  goods  wished  them 
re-packed  in  a  different  manner.  There 
was  no  objection  to  the  goods,  only  to  the 
mode  of  packing;  the  goods  were,  there- 
fore, taken  from  the  Kestrel,  and  sent  by 
Leech,  Harrison  &  Co.  to  the  defendants' 
house  at  Manchester,  to  be  re-packed,  and 
for  that  purpose  only,  as  is  shewn  by  Brown's 
letter  of  the  15th  of  April.  There  had, 
under  these  circumstances,  been  a  perfect 
delivery  to  Brown,  sufficient  to  pass  the 
property.  Not  only,  however,  did  the  pro- 
perty pass,  but  there  was  such  a  delivery 
that  no  stoppage  in  transitu  could  arise 
afterwards.  It  will  be  said  that  as  these 
goods  were  going  to  the  Valparaiso  market 
the  transit  continued  until  they  got  there. 
As  regards  the  defendant,  however,  the 
transit  ended  at  Liverpool.  Brown's  orders 
were  to  send  the  goods  by  railway  to  Leech, 
Harrison  &  Co.  in  Liverpool,  and  they  were 
sent  there  in  pursuance  of  that  order.  It 
was  quite  right  that  the  defendants  should 
know  the  market  to  which  the  goods  were 
to  be  sent,  but  that  knowledge  does  not 
affect  the  right  of  property  in  the  goods. 
The  goods  were  "  to  be  properly  directed, 
as  Mr.  Brown  may  direct  the  same  to  be 
shipped."  Supposing  Brown  had  fonnd 
that  he  could  have  sold  the  goods  better  at 
Liverpool  than  Valparaiso,  it  is  clear  that 
he  might  have  done  so.  Leech,  Harrison  & 
Co.  were  his  agents ;  he  might  send  the 
goods  to  Valparaiso  by  what  vessel  he 
pleased,  and  to  what  house  he  pleased. 
The  transit,  therefore,  clearly  ended  at 
Liverpool.  Dixon  v,  Baldwin {l)h  almost 
precisely  in  point.  Grose,  J.,  in  that  case, 
thought  the  transitns  not  at  an  end,  but  the 
other  Judges  agreed  that  the  transit  had 
ended. 

(1)  6  Eut,  175. 


[/.  Henderson  referred  to  the  judgment 
of  Lord  Ellenborongh  in  this  case,  where  he 
states,  "  the  goods  bad  so  far  gotten  to  the 
end  of  their  journey,  that  they  waited  for 
new  orders  from  the  purchaser  to  put  them 
again  in  motion."] 

That  is  the  case  here :  they  were  to  be 
directed  "as  Mr.  Brown  may  direct  the 
same  to  be  shipped."  They  could  not, 
therefore,  go  without  Brown's  directions, 
and  they  remained  in  the  possession  of 
Leech,  Harrison  &  Co.  for  Brown.  Dodso» 
V.  Wentworth(2)Bnd  Wentworthv.OHthuaiU 
(3)  are  somewhat  similar,  but  do  not  carry 
the  case  any  further. 

[WiLDK,  C.J. — Were  any  orders  given 
by  Brown  in  the  intermediate  time,  or  were 
the  goods  shipped  in  pursuance  of  previoot 
orders  ?] 

It  ratiier  appears  as  if  they  were  waiting 
for  orders  from  Alison,  because  they  remain 
on  board  the  ship  until  Alison  comes  to 
Liverpool :  it  appears,  therefore,  as  if  the 
goods  were  waiting  in  Brown's  floating 
warehouse  for  orders  from  Brown's  corre- 
spondent, Alison ;  and  they  were,  in  fact, 
re-landed  at  the  order  of  Alison,  cltuming 
under  Brown. 

Henderson  {Knowles  with  him),  for  tbe 
defendants. — The  right  of  property  never 
passed  from  the  unpaid  vendors.  Fint, 
there  was  no  contract  in  writing  by  the 
defendants  within  the  Statute  of  Frauds. 
The  letters  do  not  constitute  a  binding  con- 
tract. The  second  letter  of  the  25th  of 
March  is  the  only  one  which  may  be  said 
to  constitute  the  contract,  and  it  does  not 
define  the  term  of  payment,  nor  other  termi, 
and  the  price  and  other  incidents  are  not 
left  to  what  the  law  would  imply,  but  to 
other  persons  to  arrange.  This  is  not, 
therefore,  like  the  case  of  Hoadly  v. 
M'Laine  (4),  which  lays  down  that  wbst 
the  law  necessarily  implies  is  introduced 
into  the  contract  itself.  Secondly,  there  was 
no  acceptance  sufficient  to  satisfy  the  Statute 
of  Frauds.  Neither  the  carrier,  nor  Leeeh, 
Harrison  &  Co.,  nor  the  captain  were  sgents 
to  accept ;  Brown  might  have  objected  to 
the  quality  at  any  time. 

(2)  4  M»n.  i  Or.  1080  ;  «.  c  12  Uw  J.  Brp. 
/»  g  \  C.P  59 

(3)  10  Mee!  it  Wels.  436 ;  8.  c.  12  U«r  J.  «*?• 
(N.8.)  Exch.  172.  , 

(4)  10  Biug.  482 ;  ».  c.  8  Law  J.  Rep.  (»*) 
C.P.  162. 
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[Cb  ESS  WELL,  J.  —  Suppose  Brown  had 
never  interfered  more,  but  the  Kestrel  had 
sailed  with  the  goods,  where  would  there 
have  been  an  acceptance  ?] 

At  Valparaiso. 

[Mahle,  J. — Thongh  Brown  might  have 
looked  at  the  goods  and  said  they  will 
not  do,  suppose  he  had  looked  at  them  and 
said  they  will  do,  but  I  want  them  in  eight 
cases  instead  of  four.] 

Brown  has,  in  fact,  declined  the  goods  in 
the  shape  in  which  they  were  sent.  Suppose 
after  the  re-packing,  the  goods  had  been  sent 
to  Liverpool,  Brown  might  then  have  ob- 
jected to  the  goods. 

[Wilde,  C.J. — He  had  the  opportunity  of 
examining  the  goods,  and  he  employed  the 
defendants  under  a  different  contract  to 
re-pack  them,  throwing  the  blame  on  his 
correspondent :  his  ordering  them  to  be  re- 
packed would  be  quite  sufficient  proof  of  an 
acceptance.  Suppose  he  had  sent  them  to 
another  packer.] 

That  might  be  different,  because  it  would 
be  exercising  a  dominion  over  them.  The 
question  is,  not  whether  there  was  an  act 
of  rejection,  but  whether  there  was  an  act 
of  acceptance.  Acehalv.  Levy  {5),  Han- 
um  V.  Armitage  (6),  and  that  class  of  cases 
shew  that  a  delivery  on  board  a  ship,  or  to 
a  wharfinger,  is  not  a  sufficient  acceptance 
to  render  unnecessary  a  memorandum  in 
Writing  as  required  by  the  Statute  of  Frauds. 
Thirdly,  the  goods  were  lawfully  in  the  ven- 
dor's hands  unaccepted  by  the  vendee  when 
the  price  had  become  due.  Suppose  the 
right  of  property  had  passed  by  the  sale,  no 
right  of  possession  was  acquired  until  the 
price  was  paid  or  tendered.  Even  if  goods 
are  sold  on  credit,  yet  the  right  of  posses- 
sion does  not  pass  to  the  vendee  until  he 
pays  or  tenders  the  price — Bloxam  v.  Ain- 
(<er«(7X  Bloxam  v.  JI/or/ey(8),  Milei  ▼. 
GorUm  (9),  WUnuhurtt  v.  Bcwker{10).  In 
Bloxant  v.  Sanders,  Bayley,  J.,  in  deliver- 
ing the  judgment  of  the  Court  says,  "  If 
goods  are  sold  upon  credit,  and  nothing  is 

(5)  10  Bing.  376;   i.  e.  3  Law  J.  Rep.  (n.s.) 
CP.  98. 
«)  5  B.  &  Aid.  337. 

(7)  4  B.  ft  C.  941. 

(8)  Ibid.  951. 

(9)  2  Cr.  &  M.  504 ;  s.  e.  3  Law  J.  R«p.  (na) 
Eick.  155. 

(10)  5  Bbg.  N.C.  541 ;  s.  c  8  Law  3.  Rep. 
(BA)  CP,  809. 


agreed  upon  as  to  the  time  of  delivering  the 
goods,  the  vendee  is  immediately  entitled 
to  the  possession,  and  the  right  of  possession 
and  the  right  of  property  vest  in  hira  at 
once:  but  his  right  of  possession  is  not 
absolute;  it  is  liable  to  be  defeated  if  he 
becomes  insolvent  before  he  obtains  posses- 
sion"— Tooke  V.  Hollingaorth  (^11). 

[Maole,  J. — That  dictum  is  certainly  in 
your  favour,  but  he  refers  to  a  case  which 
seems  to  have  nothing  to  do  with  it.] 

Fourthly,  as  to  the  stoppage  in  transitu. 
The  goods  would  have  remained  in  transitu 
till  they  reached  Valparaiso,  and  were  not, 
as  in  Dixon  v.  Baldwin,  to  await  further 
orders.  The  shipment  and  transmission  to 
Valparaiso  were  contemplated  when  the 
goods  were  ordered,  and  this  brings  the 
present  case  directly  within  the  authority 
of  Coates  v.  Railton{l2). 

Cou>ling,ia  reply. — There  was  a  sufficient 
contract :  though  tjie  terms  as  to  the  month's 
credit  were  not  mentioned,  yet  the  result  of 
the  correspondence  is  that  the  time  was  to 
be  one  month ;  and  there  is  a  statement  at 
the  end  of  the  month  that  it  had  expired. 
Then  as  to  the  acceptance.  An  acceptance 
is  not  a  formal  thing,  but  it  is  suflScient  if 
the  party  by  some  act  of  ownership  waives 
his  right  to  object,  and  that  was  done  in  the 
present  case.  Then,  did  the  lien  revive? 
The  fact  of  the  goods  finding  their  way  into 
the  defendants'  possession  would  not  revive 
the  lien — Mackreth  y.  Summons  {IS).  In 
Coates  V.  Railton  the  defendants  had  to 
forward  the  goods  to  specific  persons  at 
Lisbon. 

[Maule,  J. — ^The  defendants  were  there 
merely  agents  to  forward  the  goods ;  there 
is  nothing  in  that  case  inconsistent  with 
your  argument] 

Cur.  adv.  vult. 

Wilde,  C.J.  now  delivered  the  judgment 
of  the  Court. — In  this  case  a  verdict  was 
found  for  the  plaintiffs  for  773/.  19».,  sub- 
ject to  a  special  case,  and  it  was  agreed  that 
the  Court  should  be  at  liberty  to  draw  any 
inference  of  fitct  from  the  circumstances 
stated,  which  a  jury  ought  to  draw.  The 
action  was  in  trover  by  the  plaintiffs  as 

(11)  5  Term  Rep.  215. 

(12)  6  B.  &  C.  422;  8.c.  5  Law  J.  Rep.  K.B. 
209. 

(13)  15  Ves.  344. 
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assignees  of  Edward  Brown,  a  bankrupt, 
stating  in  two  counts  conversions  by  the 
defendants  before  and  after  the  bankruptcy. 
The  defendants  pleaded  not  guilty,  and 
denied  the  possession  of  the  bankrupt  and 
the  plaintiffs.  It  appears  from  the  special 
case  that  the  bankrupt  was  a  merchant  at 
Birmingham,  and  the  defendants  commission 
agents,  having  offices  at  Manchester  and 
Leeds.  The  goods  in  question  were  ordered 
by  Brown  of  the  defendants,  and  were  sent 
by  them  on  the  20th  of  March  1844  to 
Leech,  Harrison  &  Co.,  shipping-agents  at 
Liverpool,  employed  by  Brown  to  receive 
and  forward  the  goods  to  Valparaiso  ;  and 
on  the  same  day  the  defendants  wrote  to 
Leech,  Harrison  &  Co.  a  letter,  in  which 
they  say :  "  We  have  forwarded  a  parcel  to 
you,  addressed  per  Pickford  &  Co.  carriers, 
which  contains  the  pattern  cards  of  four 
cases  sent  by  them  this  evening,  marked  &c. 
for  shipment  to  Valparaiso  ;  you  will  please 
to  see  that  the  same  is  put  on  board  with 
the  goods,  and  properly  directed,  as  Mr. 
Brown,  of  Birmingham,  may  direct  the 
same  to  be  shipped."  On  the  4th  of  April 
Leech,  Harrison  &  Co.  loaded  the  goods  on 
board  the  Kestrel,  a  vessel  bound  for  Val- 
paraiso, informing  the  ship-owners  that  it 
was  likely  they  would  have  to  be  re-landed, 
and  requesting  them  to  have  them  kept 
at  hand  until  they  should  have  an  answer 
from  their  correspondents.  Whilst  the  goods 
remained  on  hotai  the  Kettrel,  Mr.  Alison, 
a  member  of  the  firm  of  Alison,  Cumber- 
kge  &  Co.  having  houses  at  London  and 
Valparaiso,  came  down  to  Liverpool  and, 
seeing  the  goods,  ordered  them  to  be  re- 
landed  for  the  purpose  of  having  them 
re-padced  in  ei^t  cases  instead  of  four; 
Leech,  Harrison  &  Co.  accordingly  re-landed 
them  on  the  12th  of  April,  sent  them  to  the 
defendants  at  Manchester,  and  on  the  same 
day  wrote  to  Brown  to  inform  him  of  what 
they  had  done  with  the  goods  by  Mr.  Alison's 
orders,  adding : — "We  presume  you  will  give 
the  necessary  instructions  about  them,  as  we 
do  not  write  to  Messrs.  CHbson  &  Co."  On 
the  same  day  the  goods  arrived  at  Mandies- 
ter,  and  the  defendants  wrote  to  Leech, 
Harrison  &  Co.  inquiring  whether  they 
had  not  been  sent  in  error,  and  request- 
ing them  to  say  what  they  were  to  do 
with  them.  On  the  13th,  Leech,  Harrison 
&  Co.  wrote  in  answer  that  the  goods  were 


forwarded  by  order  of  Brown  who  would 
instruct  the  defendants  respecting  them. 
On  the  26th  of  April  the  price  of  the  goodi 
became  payable  to  the  defendants ;  on  and 
before  that  day,  and  before  the  re-packing  of 
the  goods.  Brown  bad  suspended  payment 
and  become  insolvent,  of  which  the  defen- 
dants then  heard.  Their  case  then  states 
that  sufficient  conversion  to  maintain  the 
action  is  admitted.  Under  these  circum- 
stances the  question  is,  whether  the  defen- 
dants had  a  right  to  retain  the  goods.  It 
was  contended,  on  the  argument,  that  the 
defendants  had  such  right  as  unpaid  vendon 
in  actual  possession  of  the  goods  sold,  tlie 
vendee  being  insolvent  or  in  respect  of  a 
right  of  stoppage  in  transitu.  It  wss  also 
contended  that  the  terms  of  payment  for  the 
goods  not  having  been  completely  settled, 
there  was  no  complete  contract,  and  that 
there  had  not  been  a  binding  acceptance  of 
the  goods.  On  the  part  of  the  plaintifi'  it 
was  contended,  that  the  property  and  pot- 
session  of  the  goods  had  vested  absolately 
in  Brown,  the  vendee,  before  they  were  re- 
delivered to  the  defendants  at  Manchester, 
and  that  the  re-delivery  gave  no  new  rigbt 
to  the  defendants.  And  we  are  of  opinion 
that  the  view  of  the  case  taken  on  the  part 
of  the  plaintiff  is  the  correct  one.  With 
regard  to  the  terms  of  the  contract  not 
having  been  completely  agreed  upon,  it  ap- 
pears that  the  price  was  agreed  on;  but 
that  the  mode  and  time  of  payment  were 
not  at  first  specified.  But  the  omission  of 
the  particular  mode  or  time  of  payment,  or 
even  of  the  price  itself,  does  not  necessarily 
invalidate  a  contract  of  sale  :  goods  may  be 
sold,  and  frequently  are  sold,  when  it  is  the 
intention  of  the  parties  to  bind  themselvei 
by  a  contract  which  does  not  specify  the 
price  or  the  mode  of  payment,  leaving  them 
to  be  settled  by  some  future  agreement,  or  to 
be  determined  by  what  is  reasonable  under 
the  circumstances;  and  we  think  the  evidence 
in  this  case  shews  that  the  parties  intended 
to  bind  themselves  by  a  contract  of  sale  at 
the  specified  prices,  leaving  the  mode  of 
payment  unexpressed  and  to  be  determined 
by  what  was  reasonable,  or  what  should  be 
agreed  between  them ;  so  that  if  the  mode  of 
payment  had  not  been  agreed  on,  the  agree- 
ment of  sale  would  be  binding  and  oonplett ; 
but  as  the  case  states,  that  on  the  26th  of 
April  the  price  of  the  goods  became  ps7* 
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ible  to  the  defendants,  the  inference  is,  that 
before  that  day  the  mode  of  payment,  about 
which  very  little  difference  ^peara  to  have 
existed,  had  been  settled  by  agreement,  so 
that  the  contract,  even  if  conditional  at  first, 
bad  become  absolute.  With  regard  to  the 
right  of  stoppage  in  transitu,  it  appears  to 
ns,  that  though  the  defendants  knew  the 
good*  ivere  to  be  sent  to  Valparaiso,  and 
to  informed  Leech,  Harrison  9e  Co.  when 
they  forwarded  them  to  Liverpool,  yet,  that 
Leech,  Harrison  &  Co.  could  not  simply  on 
that  information  forward  the  goods  to  Val- 
paraiso, but  that  they  held  them  subject  to 
sach  orders  as  Brown  might  give  as  to  for- 
warding them  to  Valparaiso  or  elsewhere,  and 
the  transitns  was  consequently  at  an  end 
u  loon  as  the  goods  came  to  the  hands  of 
Iieeefa,  Harrison  &  Co.  But  when  Leech, 
Harrison  &  Co.,  by  the  order  of  Brown, 
n-bmded  the  goods,  and  by  order  of  Alison 
(who  must  be  taken  to  have  acted  under  the 
anthority  of  Brown)  sent  them  to  the  de- 
fendants to  be  le-packed,  the  possession  of 
the  goods  as  well  aa  the  property  vested 
ni  Brown,  who  in  causing  them  to  be  re- 
Isaded  and  sent  to  the  defendants  dealt  with 
the  goods  aa  owner,  and  thia  would  certainly  - 
pot  an  end  to  the  transitns,  even  if  it  had 
not  been  determined,  as  we  think  it  was, 
I7  the  original  delivery  to  Leech,  Har- 
rinn  &  Co.  The  right  which  it  was  con- 
tended the  defendants  had  as  vendors  in  the 
Ktual  and  law&l  possession  of  the  goods  in 
d>e  insolvency  of  the  vendee,  cannot,  we 
tliink,  be  sustained.  The  goods  being  sold 
on  credit,  and  the  complete  property  and 
possession  having  vested  in  Brown,  they  be- 
««niehis  absolutely,  without  any  lien  or  right 
of  the  vendors  attaching  to  them  any  more 
t^M  on  any  other  property  of  Brown ;  and 
their  delivery  to  die  defendanta  to  be  re- 
packed could  not  have  the  effect  of  creating 
>  Gen  for  the  price  without  an  agreement  to 
tl»t  effect.  We  therefore  think  that  there 
■"Mt  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


1847.      \  DOE  d.  ROTLK  AND  OTHERS  r. 

Jane  2.  J  roe. 

^jtctment— -Service  of  Declaration. 

I*  ^ettment,  service  of  the  declaration  on 
•*«  wfe  of  the  tenant  in  possession  is  not 
Ntw  SeaiBs,  XVI.-C.P. 


sufficient  unless  it  appear  that  she  is  on  the 
premises  at  the  time  she  receives  it. 

ChanneU,  Serj.,  moved  for  judgment 
against  the  casual  ejector. — It  appeared 
upon  the  affidavits  that  there  were  three 
tenants  in  possession ;  as  to  one  of  them 
service  of  the  declaration  had  been  made 
upon  a  person  who  represented  herself  to 
be  the  mother-in-law  of  the  tenant  in  pos- 
session, and  the  wife  of  the  tenant  had  been 
seen  about  an  hour  afterwards,  and  she  then 
admitted  that  she  had  received  the  declara- 
tion. There  was  no  statement  in  the  affidavits 
that  the  wife  had  said  that  she  had  handed 
the  declaration  to  her  husband,  or  that  she 
waaupon  the  premises  sought  to  be  recovered 
at  the  time  she  admitted  she  had  received  it. 
In  Doe  d.  Chadwick  v.  Roe  (1)  there  was  an 
acknowledgment  by  the  wife  that  the  declara- 
tion had  been  put  into  her  husband's  hands ; 
but  it  does  not  appear  in  this  ease  where  the 
wife  was  when  she  said  she  had  received 
the  declaration,  or  that  she  was  living  with 
her  husband, 

Wilde,  C.J. — Service  on  the  wife  is 
considered  equivalent  to  service  on  the 
husband ;  that  is,  supposing  he  is  there 
and  will  get  it.  The  role  is  sufficiently 
relaxed  by  allowing  service  on  the  wife  on 
the  premises.  There  is  not  enough  in  this 
ease  to  induce  ns  to  grant  the  rule. 

Rule  refused. 


} 


MILLS  V.  aiBSON. 


1847. 
June  2. 

Bill  of  Exchange — Presentment — Notice 
of  Dishonour,  Waiter  of. 

In  an  action  by  an  indorsee  against  the 
drawer  of  a  bill  of  exchange,  a  letter  of  the 
defendant,  saying,  "  You  know  I  meant  to 
call  upon  you  immediately  after  the  24th, 
with  the  money.  E.  G.  (the  acceptor)  is 
an  old  and  intimate  friend  of  mine," — Held, 
sufficient  evidence  of  a  waiver  of  presentment 
and  notice  of  dishonour. 

This  was  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange 
for  ISil.    The  pleas  were,  first,  that  the 

(1)  9  Dowl.  P.C.  492. 
SK 


Digitized  by 


Google 


250 


COURT  OF  COMMON  PLEAS : 


defendant  did  not  make  the  bill ;  second, 
a  traverse  of  the  indorsement ;  third,  that 
the  bill  was  not  presented  when  it  became 
due ;  fourth,  due  notice  of  dishonour  was 
not  given. 

At  the  trial,  before  Coltman,  J.,  at  Guild- 
hall, no  presentment  or  notice  of  dishonour 
was  proved,  but  evidence  was  given  that 
the  bill  having  become  due  on  the  13th 
of  June,  the  defendant,  on  the  30th  of  that 
month,  wrote  to  the  plaintiff  a  letter  in 
which  he  said,  after  alluding  to  the  bill, 
"  you  know  I  meant  to  call  upon  you  im- 
mediately after  the  24th,  with  the  money. 
Mr.  Goring  (the  acceptor  of  the  bill  sued 
upon)  is  an  old  and  intimate  friend,  and 
client  of  mine;"  and  it  was  contended  that 
this  was  sufficient  to  shew  a  waiver  of  pre- 
sentment and  notice  of  dishonour.  A  ver- 
dict was  found  for  the  plaintiff,  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Pearson  now  moved  accordingly. — There 
is  no  evidence  from  which  a  jury  could 
infer  that  everything  was  done  to  complete 
the  liability  of  the  defendant — Chapman  v. 
Annett{\). 

Wilde,  C.J. — There  is  evidence  of  a 
bill,  of  which  Goring  is  the  acceptor.  The 
letter  says,  Goring  is  an  old  friend  of  mine ; 
when  T  get  the  money  you  shall  have  it. 
That  is  sufficient. 

CreSSwell,  J. — I  think  there  is  evidence 
from  which  a  jury  may  draw  the  inference. 

Rule  refused. 


1847.    \ 
July  3.  / 


STEAD  P.  ANDERSON, 


Patent — Pleading — Infringement — Proof 
of  Issues. 

Upon  an  issue  of  not  guilty  to  an  action  for 
infringement  of  a  patent,  the  question  whe- 
ther there  t0as  a  fraudulent  evasion  of  the 
patent  does  not  arise. 

In  determining  whether  a  defendant  has 
infringed  a  patent,  no  question  arises  as  to 
his  intention,  but  only  as  to  his  acts. 

A  plea,  that  the  plaintiff  was  not  the  first 
and  true  inventor,  is  proved  by  shewing  a 
publication  before  the  plaintiff's  invention. 

A  plea,  that  "  before  the  letters  patent, 
the  invention  had  been  and  was  wholly  and 
(1)  1  Car.  &  K.  552. 


in  part  publicly  and  generally  tnown,  used, 
practised,  and  published  in  England,"  sets 
up  the  single  defence  of  user  ;—Kno«leiy 
and  publication  before  the  letters  patent  it 
no  denial  of  the  plaintiff  being  the  first  m- 
ventor,  and  does  not,  therefore,  render  the 
plea  double. 

Case  for  the  infringement  of  a  patent  for 
wooden  pavement. 

Pleas  (inter  alia) — First,  not  guilty; 
second,  that  the  plaintiff  was  not  the  first 
and  true  inventor;  fifth,  that  before  the 
making  of  the  letters  patent,  &c.  the  said 
supposed  invention  had  been  and  was  wholly 
and  in  part  publicly  and  generally  known, 
used,  practised,  and  pnbli^ed  within,  &c. 

The  plaintiff  joined  issue  on  the  first  two 
pleas,  and  replied  to  the  fifth  plea,  that  the 
said  invention  was  not  publicly  or  generally 
known,  used,  practised,  or  published,  as  in 
the  said  plea  alleged,  and  on  this  replicatioD 
issue  was  joined. 

The  cause  was  tried,  before  Parke,  B.,  at 
the  last  Summer  Assizes  for  Surrey,  when  a 
verdict  was  found  for  the  defendant. 

A  rule  nisi  having  been  obtained  for  t 
■  new  trial  on  the  part  of  the  plaintiff  for 
misdirection, — 

Channell,  Serj.  (for  the  defendan  t)  shewed 
cause  (May  31,  June  1  and  3). 

Shee,  Serj.,  Edwin,  James,  Webster,  and 
Hurst,  for  the  plaintiff. 

The  direction  complained  of,  and  th« 
argument  and  cases  cited,  are  sofflcientlj 
set  forth  in  the  judgment. 

Cur.  adv.  vuU. 

Wilde,  C.J.  now  delivered  the  judgment 
of  the  Court. — This  was  an  action  on  the 
case  for  an  infringement  of  a  patent  for 
wooden  pavement.  The  defendant  pleaded 
several  pleas,  of  which  it  is  necessary  to 
mention  only  the  first,  which  was  not  guil^ 
the  second,  which  denied  that  the  plaintiff 
was  the  first  and  true  inventor;  and  the 
fifth,  which  stated  that  before  the  letten 
patent  the  invention  had  been  and  was 
wholly  and  in  part  publicly  and  generally 
known,  practised,  and  published  in  England. 
The  cause  was  tried,  before  Paike,  B.,  at 
the  last  Summer  Assizes  for  the  county  of 
Surrey,  when  a  verdict  was  found  for  the 
defendant  on  the  first  and  fifth  pleat,  nnd 
for  the  plaintiff  on  the  second,  and  a  role 
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niti  having  been  granted  for  a  new  trial  on 
the  gronnd  of  misdirection,  the  case  was 
argued  during  the  last  term. 

The  directions  complained  of  were  as  to 
the  issues  on  the  first  and  fifth  pleas.  On 
the  first,  the  direction  was  in  effect  that  there 
was  no  evidence  of  infringement  unless  the 
jury  thought  that  there  was  a  fraudulent  eva- 
sion, of  which  the  learned  Judge  said  he  saw 
no  satisfactory  evidence,  but  left  that  question 
to  the  jury ;  the  jury  thought  there  was  no 
fraudulent  evasion,  and  found  for  the  defen- 
dant,  under  the  direction  of  the  Judge  that 
there  was  no  other  evidence  of  infringement. 
Upon  a  careful  consideration  of  the  evidence, 
we  are  of  opinion  that  there  was  no  evidence 
to  justify  a  jury  in  finding  that  there  was 
an  infringement — that  is,  a  substantial  re- 
semblance to  the  plaintiff's  intention  in 
particulars  to  which  his  exclusive  right  ex- 
tended. We  think  that  upon  the  true  con- 
struction of  the  patent  and  specification  it 
is  no  evasion  of  the  right  of  the  plaintiff  to 
pave  with  wood  nor  to  pave  with  wooden 
blocks  of  equal  dimensions ;  indeed,  on  the 
argument  it  was  not  contended  that  the 
patentee  had  an  exclusive  right  to  all  modes 
of  paving  with  wood,  or  with  wooden  blocks 
of  equal  dimensions.  But  it  was  insisted 
that  the  mode  of  paving  adopted  by  the 
defendant,  though  with  blocks  whose  grain 
vas  considerably  inclined  to  the  vertical 
line,  was  substantially  the  same  as  the 
plaintiff's  invention,  which  requires  that 
the  blocks  should  be  placed  "  with  the  grain 
of  the  wood  in  a  vertical  position ;"  and 
we  think  it  must  be  conceded,  that  if  the 
two  modes  of  paving  had  been  substantially 
the  same,  but  a  slight  and  immaterial  in- 
clination had  been  given  to  the  grain  by  the 
defendant,  either  in  order  to  make  a  colour- 
able difference  between  his  pavement  and 
the  plaintiff's,  or  for  any  other  purpose,  it 
would  have  been  an  invasion  of  the  patent. 
But  we  think  the  evidence  does  not  shew 
such  substantial  identity,  but  a  substantial 
difference ;  and  that  if  the  question  had 
been  left  to  the  jury,  and  they  had  found 
for  the  plaintiff,  the  verdict  ought  to  have 
been  set  aside  as  a  verdict  agdnst  evidence. 
The  question  of  fraud,  which  was  the  only 
one  left  to  the  jury  on  this  plea,  appears  to 
have  been  left  in  consequence  of  die  plain- 
tiff insisting  at  the  trial  that  there  was  a 


fhiudulent  intention  to  evade  the  prohibition 
of  the  letters  patent.  It  appears  to  us  that 
the  intention  was  immaterial,  and  that  even 
if  the  jury  had  found  fraud,  the  verdict 
ought  to  have  been  for  the  defendant,  and 
that  there  was  no  misdirection  in  this  respect 
of  which  the  plaintiff  can  complain,  inas- 
much as  the  proper  direction  would  have 
been  that  the  verdict  should  be  found  for 
the  defendant  absolutely,  instead  of  condi- 
tionally, if  there  were  no  fraud.  It  may 
be  observed  that  in  the  case  of  Heath  v. 
Unwin  (1),  the  Court  of  Exchequer  seems 
to  have  deemed  it  material  to  consider  the 
intention  of  the  defendant  in  determining 
whether  he  had  infringed  a  patent ;  but  in 
that  case  the  evidence  negatived  any  such 
intention,  and  the  other  circumstances  of 
the  case  were  not  such  as  to  shew  an  in- 
fringement, so  that  there  was  no  decision  as 
to  what  the  effect  of  such  intention  would 
be.  And  we  think  it  clear  that  the  action 
is  maintainable  in  respect  of  what  the  de- 
fendant does,  not  what  he  intends. 

As  to  the  issue  on  the  fifth  plea  the  direc- 
tion was,  that  the  verdict  should  be  for  the 
defendant  if  the  invention  were  known  and 
published  before  the  patent,  though  not 
used ;  but  this  plea,  which  is  the  same  as  the 
sixth  in  Stead  V.  IVilliams  (2),  is  substan- 
tially a  plea  of  public  user,  which  is  a  good 
plea  under  the  statute  of  James,  and  would 
not  be  a  good  plea  without  the  averment  of 
user,  for  though  in  Stead  v.  Williams  proof 
of  publication  was  held  to  shew  that  the 
plaintiff  was  not  the  first  and  true  inventor 
and  to  sustain  a  plea  that  he  was  not 
such  first  and  true  inventor  of  the  pub- 
lication given  in  evidence,  there  was,  in 
fact,  a  publication  by  another  person  long 
before  the  plaintiff  had  invented,  who  was 
therefore  not  the  first  inventor,  on  the 
principle  that "  the  first  person  who  discloses 
the  invention  to  the  public  is  considered  as 
the  inventor."  Yet  it  does  not  follow  that 
a  plea  only  stating  that  the  invention  was 
known  and  published  in  the  terms  of  this 
plea,  not  mentioning  used,  would  be  a  good 
plea.  If  such  a  plea  stated  that  the  know- 
ledge and  publication  were  before  the  plain- 

(1)  IS  Mee.  &  WeU  693;  s.c.  H  Uw  J.  Rep. 
(N.S.)  Excb.  123. 

(2)  7  Man.  &  Gr.  821 ;  s.c.  13  Lair  i.  Rep. 
(N.s.)C.P.218. 
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tiff  invented,  it  might  be  an  argnmentativs 
denial  of  the  plaintiffbeing  the  first  inventor; 
but  as  it  only  states  that  the  knowledge  and 
publication  were  before  the  letters  patent,  it 
is  no  denial  at  all  of  the  plaintiff's  being  the 
first  inventor,  which  is  idl^ed  in  the  decla- 
ration and  not  denied  by  Uiis  plea ;  and  as 
such  knowledge  and  publication,  >.  e.  a 
knowledge  and  publication  after  the  plain- 
tiff's invention,  we  think,  would  not  avoid 
a  patent  granted  to  the  true  and  first  inven- 
tor, who  having  invented  obtained  his  patent 
before  his  invention  was  used,  the  fifth  plea 
is  not  a  double  one,  but  sets  up  the  single  de- 
fence of  user,  of  which  there  was  no  evidence ; 
so  that  the  proper  direction  was  that  the 
verdict  should  be  for  the  plaintiff,  instead  of 
the  contrary  direction,  which  was  given  by 
Parke,  B.  Cresswell,  J.  in  Steady.  WilUami, 
understood  this  plea  in  the  above  sense,  and 
left  to  the  jury  on  this  plea  the  question  of 
user  only,  which  direction  of  Cresswell,  J. 
was  clearly  wrong  if  the  evidence  of  publi- 
cation without  user  would  sustain  the  plea ; 
and  no  objection  was  taken  to  this  direction. 
It  appears,  therefore,  that  the  proper  direc- 
tion was,  tiiat  the  verdict  should  be  for  the 
plaintiff  on  the  fifth  plea,  inasmuch  as  there 
was  no  evidence  of  user.  But  as  the  pub- 
lication given  in  evidence  was  clearly  before 
the  plaintiff's  invention  it  sustained  the 
second  plea,  that  the  plaintiff  was  not  the 
first  and  true  inventor ;  and  the  jury  ought 
to  have  been  directed  to  find  for  the  defen- 
dant on  the  second  plea,  in  the  event  on 
which  they  were  directed  to  find  for  him  on 
the  filth  ;  and  as  the  defendant  was  entiUed 
to  a  verdict  on  one  of  these  two  pleas  (the 
second  and  fifth);  and  as  he  has  had  a  ver- 
dict on  the  general  issue,  which,  we  think, 
was  properly  given,  we  do  not  think  there 
should  be  a  new  trial  unless  the  defendant 
insists  on  retaining  his  verdict  on  the  fifth 
plea.  We  therefore  discharge  the  rule,  on 
the  defendant  consenting  that  the  verdict 
shall  (if  the  plaintiff  think  fit)  be  entered  for 
the  defendant  on  the  second  plea,  and  for 
the  plaintiff  on  the  fifth;  but  if  tiie  defendant 
refuse  such  consent,  the  rule  must  be  made 
absolute. 

Rule  aeeorditigly. 


u 


LOGAN  V.  HALL  AND  AKOTHEI. 


1847. 

June 

Evidence — CovewitU*  of  Sub-Utue — 
Special  Damage  to  Reversionary  Interest, 

A  lease  of  premises  for  a  term  of  year* 
»as  granted  to  K,  L,  \and  C.  Some  time 
afterwards  L.  granted  a  lease  of  the  residue 
of  the  said  term,  uanting  one  dag,  to  tie 
defendants,  by  tshom  the  lease  tvas  didy 
executed,  and  rent  was  paid  to  L.  Betit 
leases  contained  covenants  to  repair,  wnre, 
^c,  and  a  proviso  for  re-entry  for  breaek 
qf  either  of  them,  but  a  perfomutnee  of  tie 
covenant  to  insure  in  the  lease  to  the  dtfesr 
dants  would  net  necessarily  hate  ineludsd  « 
performance  of  the  corresponding  commsI 
Ml  the  original  lease.  The  premises  beivf 
•ut  of  repair  and  uninsured,  the  ori^»il 
lessor  entered  for  aforfeiture,  Jnanaetisn 
of  oovenan4  by  L,  as  reversioner  against  the 
defendants,  for  a  breach  of  their  eavena»ls 
to  repair  and  insure,  and  far  damages  sus- 
tained by  his  loss  of  the  term,  ^c, — HM, 
first,  that  the  exeeuHon  of  the  leau  a»i 
payment  of  rent  toL.  by  the  defendants  mers 
evidence  that  L,  was  solely  entitled  <•  the 
reversion  upon  the  determination  of  the  leess 
granted  to  the  defendants. 

Held,  that  L.  (a  sub-lessor  J  evM  Mt 
recover  against  the  defendants  (sub-lessees) 
the  value  of  the  term  granted  by  the  origiMl 
lease,  which  he  had  lost  by  the  defendtud^ 
breach  of  covenants. 

This  was  an  action  of  eovraant.  Tbe 
declaration  stated  that  the  plaintiff  was  pos- 
sessed of  a  messuage  and  prenuses  for  the 
residue  of  a  term,  to  wit,  a  term  of  twenty- 
one  years  from  the  25Ut  of  Mardi  18f9, 
created  by  aa  indenture  hernnaiter  described 
and  referred  to  as  and  by  the  descriptioa  tt 
"The  lease  to  the  plaintiff  and  otben," 
dated  the  7th  of  June  1889,  between  me 
John  Douglas  Middlcton  of  the  one  pvt, 
and  one  Thomas  Kinnear,  the  plaintiff,  ui 
one  Simon  Eraser  Camp^U  of  the  other 
part,  at  the  yearly  rent  of  175i.  TMi 
indenture  contains  covenants  by  the  knees 
to  repair  the  demised  premises,  and  to 
insure  them  from  loss  or  damage  by  &»', 
and  it  also  contains  a  general  proviso  be 
the  re-entry  on  non-payment  of  rent,  or 
breach  of  all  or  any  of  the  lessees'  eovt- 
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nants  in  that  lease  contained,  whieh  oove- 
nant8  and  proviao  are  fully  stated  in  the 
declaration.  The  declaration  then  sets  forth, 
that  the  defendants  and  Henry  Moult  had 
notice  of  the  premises  hereinbefore  men- 
tioned, at  the  time  of  the  making  of  the 
indenture  hereinafter  next  mention^  The 
declantion  then  states,  Uiat  the  plaintiff, 
being  so  possessed  of  the  said  premises  for 
the  residue  of  the  said  term  of  twenty-one 
years,  snlgect  to  the  covenants  and  proviso 
sboye  mentioned,  by  an  indenture  of  lease, 
dated  the  30th  day  of  April  1S85,  between 
the  plaintiff  of  the  one  part,  and  the  defen- 
duits  and  the  sud  H .  Moult,  since  deceased, 
of  the  other  part,  demised  Uie  said  messuage 
and  premises  to  the  defendants  and  the  sud 
H.  Moult,  for  the  term  of  fifteen  years, 
ending  on  the  24th  of  March  1850.  The 
last-mentioned  indenture  (which  is  herein- 
after descnbed  and  reforred  to  as  and  by 
the  description  of  the  said  lease  to  the 
defendants)  contains  covenants  by  the  defen- 
dants and  the  said  H.  Moolt,  the  leasees, 
to  repair  the  premises,  and  to  insure  them 
from  loss  or  damage  by  fire,  and  also  con- 
tainsagenenl  proviso  for  re-entry  on  breach 
<tf  all  or  any  of  the  lessees'  covenants,  which 
last-mentioned  covenants  to  repair  and  in- 
nce,  and  proviso,  ase  fully  set  forth  in  the 
dedaration. 

The  declatati(m  then  states  a  breach  by 
(he  defendanta  of  their  covenants  to  repair 
snd  insure;  "and  that  by  reason  of  the 
Onuses  being  out  of  repair,  and  also  by 
tcason  of  their  not  having  been  insured,  the 
term  granted  by  the  said  lease  to  the  plain- 
tiff and  othera  became  forfeited,  and  William 
Middleton  and  Stephen  Middleton  being 
the  exeentors  of  the  will  of  the  said  J.  D. 
lliddleton  then  deceased,  and  who  at  the 
time  of  making  the  said  lease  to  the  plain- 
tiff sod  others  was  lawfully  possessed  of  the 
FRBues  for  the  remainder  of  a  term  of 
yean  exceeding  the  term  of  years  granted 
l>y  the  said  lease  to  the  {daintiff  and  others, 
ottered  into  and  upon  the  premises  demised 
by  that  lease,  and  avoided  and  determined 
the  term  granted  by  th&t  lease,  and  after- 
vsids,  brought  an  ejectment  in  the  Court  of 
^^oeen's  fiench,  in  the  name  of  John  Doe, 
*•  the  nominal  plaintiff;  and  that  afler- 
*Vds  and  before  the  expiration  of  the  laat- 
fi'atioBed  term,  judgment  was  obtained 
">  the  said  action  of  (jeetment,  and  posset 


sioB  of  the  premises  delivered  to  the  aaid 
W.  Middleton  and  S.  Middleton  under  a 
writ  of  possession  upon  that  judgmenL" 
The  declaration  then  states,  that  by  reason 
of  the  premises  the  said  term  of  twenty-one 
years  granted  by  the  said  lease  to  the  plaintiff 
and  others  became  determined  and  at  an 
end,  and  the  reversion  of  the  plaintiff  ex- 
pectant on  the  determination  of  the  term 
granted  by  the  said  lease  to  the  defendants 
was  destroyed  and  lost  to  the  plaintiff;  and 
that  thereby  the  plaintiff  lost  the  rent 
reserved  by  the  said  lease  to  the  said  defen- 
dants, and  the. said  term  granted  by  that 
lease  became  and  was  determined  a  long 
time,  to  wit,  six  years  and  upwards,  before 
the.  time  when  it  would  have  expired  by 
effluxion  of  time,  and  that  by  means  of  the 
premises  the  plaintiff  lost  and  was  deprived 
of  the  said  term  of  twenty -one  years,  granted 
by  the  said  lease  to  the  plaintiff  and  others, 
and  of  the  profits  which  but  for  the  premises 
and  if  that  term  had  not  been  determined 
would  have  aceraed  to  him  from  the  de- 
mised premises,  by  reason  of  his  having 
demised  the  same  to  the  defendants  and 
H.  Moult  at  a  higher  annual  rent  than  the 
rent  at  which  the  plaintiff  had  the  premises 
for  the  residue  of  the  term  granted  by  the 
said  lease  to  the  plaintiff  and  others ;  and 
the  declaration  concludes  to  the  plaintiff's 
damage  of  2,000/. 

After  the  delivery  of  the  declaration  and 
before  pleading,  an  order  by  consent  was 
on  the  20th  of  May  1845,  made  in  this 
cause  by  Erie,  J.,  "  That  the  plaintiff 
should  deliver  to  the  defendants  an  account 
of  the  particulars  of  the  breaches  of  cove- 
nant, for  which  the  action  was  brought,  which 
breaches  must  have  occurred  prior  to  the 
23rd  of  May  1843,  and  the  damages  claimed 
being  the  value  of  the  reversionary  interest 
of  the  plaintiff  lost  by  the  cgectment  men- 
tioned in  the  declaration ;  and  that  in  the 
mean  time  all  further  proceedings  herein  be 
stayed,  the  defendant,  in  the  event  of  plead- 
ing, undertaking  to  plead  issuably."  In 
pursuance  of  this  order  the  following  par- 
ticulars were  furnished  by  the  plaintiff:— 
"  The  above-named  plaintiff  on  the  trial  of 
this  cause  will  not  rely  on  any  breaches  of 
covenant  committed  aifter  the  23rd  day  of 
May  1 843,  and  will  not  seek  to  recover  any 
damages  beyond  the  value  of  the  rever- 
sionary interest  mentioned  in. the  declam- 
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tion."  On  the  29th  of  May  1845  the 
defendants,  after  craving  oyer  of  the  said 
lease  to  the  plaintiffs  and  others,  and  also  of 
the  said  lease  to  the  defendants,  pleaded  a 
plea  of  payment  of  1«.  into  court,  and  that 
the  plaintiff  had  not  sustained  damages  to  a 
greater  amount  than  1*.  in  respect  of  the 
causes  of  aedon  in  the  declaration  men- 
tioned. To  this  plea  the  plaintiff  replied, 
that  he  has  sustained  damages  to  a  greater 
amount  than  1«.  in  respect  of  the  causes  of 
action  in  the  declaration  mentioned.  Upon 
which  replication  issue  is  joined.  The 
cause  came  on  to  be  tried,  before  the  late 
Lord  Chief  Justice  Tindal,  at  the  London 
sittings  after  Michaelmas  term,  1 845,  when  a 
verdict  was  found  for  the  plaintiff  for  840/. 
damages,  subject  to  the  opinion  of  the  Court 
upon  the  following 

CASE. 

By  an  indenture  made  and  dated  June 
7th,  1 8^9  (and  which  is  hereinafter  described 
and  referred  to  as  and  by  the  description  of 
"  the  said  lease  to  the  plaintiff  and  others"), 
between  John  Douglas  Middleton  of  the  one 
part,  and  Thomas  Kinnear,  Robert  Logan 
(the  plaintiff  in  this  suit)  and  Simon  Fraser 
Campbell  of  the  other  part,  the  said  John 
Douglas  Middleton  demised  a  certain  mes- 
suage and  premises  to  the  said  Thomas 
Kinnear,  Robert  Logan  and  Simon  Fraser 
Campbell  for  the  term  of  twenty-one  years 
ending  on  the  25th  of  March  1850,  at  the 
clear  yearly  rent  during  that  term  of  175  A 
payable  quarterly,  the  first  payment  to  be 
made  on  the  24th  of  June  then  next.  This 
lease  contains  the  following  covenants  by 
the  lessees  herein  to  repair  and  to  insure, 
(that  is  to  say,)  "  And  the  said  T.  Kinnear, 
R.  Logan  and  S.  F.  Campbell,  for  them- 
selves, their  heirs,  executors,  &c.  do  hereby 
covenant,  promise  and  agree  to  and  with 
the  said  J.  D.  Middleton,  his  executors,  &c. 
that  they,  the  said  T.  Kinnear,  R.  Lc^an 
and  S.  F.  Campbell,  their  executors,  &c. 
shall  and  will  from  time  to  time  and  at  all 
times  during  the  term  hereby  granted,  at  his 
and  their  own  proper  costs  and  charges,  well 
and  su£Sciently  repair,  with  good,  sound 
and  well-seasoned  oaken  timber  and  such 
other  materials  as  in  and  by  the  acts  of 
parliament  for  rebuilding  the  city  of  London 
are  appointed  to  be  used  in  all  buildings 
within  the  said  city  and  the  liberties  thereof, 
and  with  all  other  needful  and  necessary 


reparations  the  said  messuage  or  tenement 
and  premises  hereby  demised,  &c.  &c.  And 
also  that  they,  the  said  T.  Kinnear,  R. 
Logan  and  S.  F.  Campbell,  their  executors, 
&c.  shall  on  the  25th  of  March  1831,  at 
their  own  proper  costs  and .  charges,  tntare 
and  keep  insured  the  said  messuage  or  tene- 
ment and  building  hereby  demi^  and  all 
such  other  erections  and  buildings  as  shall 
be  then  or  thereafter  erected  or  built  in  or 
upon  the  said  premises  or  any  part  them^ 
from  loss  or  damage  by  fire  in  the  sum  of 
2,5002.  at  the  least  in  the  Protector  Fin 
Insurance  Office  or  in  such  other  respect- 
able fire  insurance  office  in  London  or  West- 
minster as  the  said  T.  Kinnear,  R.  Logao 
and  S.  F.  Campbell,  their  executors,  ad- 
ministrators or  assigns  shall  think  fit  and 
proper,  and  keep  the  same  so  insured  dnring 
the  continuance  of  the  said  term  hereby 
granted,  and  shall  and  will  upon  the  reqoeat 
of  the  said  J.  D.  Middleton,  his  exeenton, 
&c.  or  his  or  their  steward  or  agent,  prodnee 
the  receipt  for  the  premium  and  duty  for 
the  then  current  year ;  and  also  shall  and 
will,  so  often  as  such  messuage  or  tenement 
and  buildings  or  any  part  thereof  shall  be 
burnt  down  or  damaged  by  fire  forthwith 
reinstate  the  same  under  the  direction  of  the 
surveyor  of  the  said  J.  D.  Middleton,  hi* 
executors,  administrators  or  assigns."  The 
said  lease  also  contained  the  following  pro- 
viso for  re-entry  :  "  Provided  always,  Uiat 
if  it  shall  happen  that  the  said  yearly  rent 
or  sum  of  175/.  shall  be  behind  or  unpsid 
in  part  or  in  the  whole  by  the  space  of  tbir^ 
days  next  after  any  of  the  said  days  of 
payment  on  which  the  same  ought  to  be 
paid  as  aforesaid,  and  the  same  shall  be 
demanded  upon  or  at  any  time  after  the 
expiration  of  the  said  thirty  days,  or  if  the  said 
T.  Kinnear,  R.  Logan  and  S.  F.  Campbdl, 
their  executors,  administrators  or  assigns, 
shall  do  or  omit  to  do  any  act,  matt^  or 
thing  whatsoever  in  breach  or  non-pexfonn- 
ance  of  all  or  any  or  either  of  the  covenant 
and  clauses  herein  contained,  and  on  the 
part  and  behalf  of  them,  the  said  T.  Kinnear, 
R.  Logan  and  S.  F.  Campbell,  their  exe- 
cutors, administrators  and  assigns,  to  be 
observed,  performed,  fulfilled  and  kept,  thai 
and  in  all  or  any  such  cases  it  diall  snd  may 
be  lawful  to  and  for  the  said  J.  D.  Middletoa, 
his  executors,  administrators  or  assigns  int» 
and  upon  the  said  messuage  ortraemeot 
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and  premises  hereby  demised  or  intended  so 
to  be,  or  into  and  upon  any  part  thereof  in 
the  name  of  the  whole,  wholly  to  re-enter, 
and  the  same  to  have  again,  repossess  and 
enjoy  as  in  their  first  and  former  estate,  and 
the  said  T.  Kinnear,  R.  Logan  and  S.  F. 
Campbel],  their  executors,  administrators  or 
assigns,  and  all  other  servants  and  occupiers 
of  the  said  messuage- or  tenement  and  pre- 
mises, thereout  and  from  thence  utterly  to 
expel,  put  out  and  amove,  this  indenture  or 
anything  herein  contained  to  the  conttary 
notwithstanding." 

By  an  indenture  (which  is  hereinafter 
described  and  referred  to  as  and  by  the 
description  of  the  said  lease  to  the  said  de- 
fendants) made  and  dated  the  SOth  day  of 
April  1835,  between  the  said  R.  Logan  on 
the  one  part,  and  the  said  George  Hall  and 
John  Femley,  the  said  defendants  in  this 
action,  and  Henry  Moult,  of  the  other  part, 
the  said  R.  Logan  demised  the  said  mes- 
SQSge  and  premises  to  the  said  O.  Hall, 
J.  Femley,  and  H.  Moult  for  the  term  of 
fifteen  years,  wanting  one  day,  ending  on 
the  24th  of  March  1850,  at  the  clear  yearly 
rent  during  the  term  of  315/.,  payable 
qnarterly,  the  first  payment  to  be  made  on 
the  24th  of  Jane  then  next. 

This  lease  contains,  amongst  others,  the 
following  covenants  by  the  lessees:— A 
covenant  to  repair  in  the  same  terms  as  that 
in  the  lease  to  the  plaintiff,  and  a  covenant 
to  insure,  in  these  words,  "  And  also  that 
they,  the  said  O.  H^,  J.  Femley,  and  H. 
Moult,  their  executors,  administrators,  and 
assigns,  shall  and  will  forthwith,  at  their 
own  proper  costs  and  charges,  insure  and 
keep  insured  the  said  messuage  or  tenement 
and  building  hereby  demised,  and  all  such 
o&et  erections  and  buildings  as  now  are  or 
hereafter  shall  be  erected  and  boUt  in  or 
Bpon  the  said  premises  or  any  part  thereof, 
from  loM  or  dunage  by  fire,  in  the  sum  of 
3,5001.  at  the  least,  in  the  Protector  Fire 
Insurance  Office,  or  in  such  other  respect- 
able fire  insurance  office  in  London  or 
Westminster  as  the  said  O.  Hall,  J.  Femley, 
snd  H.  Moult,  their  executors,  administra- 
tors and  assigns  shall  think  fit  and  proper, 
and  keep  the  same  so  insured  during  the 
continuance  of  the  said  term  hereby  gpranted, 
sod  shall  and  will,  upon  the  request  of  the 
"^  R.  Logan,  his  executors,  administra- 
tors, and  assigns,  and  of  the  superior  land- 


lord or  landlords  of  the  said  premises  and 
his  or  their  steward  or  agent  produce  the 
receipt  for  the  premium  and  duty  for  the 
then  current  year ;  and  also  shall  and  will, 
so  often  as  such  messuage  or  tenement  and 
building,  or  any  part  thereof,  shall  be  burnt 
down  or  damaged  by  fire,  forthwith  re- 
instate the  same,  under  the  direction  of 
the  surveyor  of  the  said  R.  Logan,  his 
executors,  administrators,  or  assigns,  or  of 
the  superior  landlord  or  landlords  of  the 
said  premises."  The  said  lease  to  the  defen- 
dants contained  a  proviso  for  re-entry  in  the 
same  terms  as  that  in  the  lease  to  the  plain- 
tiff and  others.  Before  and  at  the  time  of 
the  making  of  the  said  lease  to  the  defen- 
dants and  the  said  H.  Moult,  the  solicitors 
by  whom,  on  their  part,  the  business  of  the 
settling  and  execution  of  the  said  lease  to 
the  defendants  was  transacted  and  attended 
to,  had  notice  of  the  said  lease  to  the 
plaintifi*  and  others,  and  of  the  contents 
thereof.  After  the  death  of  the  said  H. 
Moult,  and  during  the  continuance  of  the 
said  term  granted  by  the  said  lease  to  the 
defendants,  the  defendants  neglected  to 
repair  the  said  messuage  and  premises,  and 
suffered  the  same  to  be  and  the  same  were 
out  of  repair,  as  alleged  in  the  sud  declara- 
tion in  Uiis  cause,  and  permitted  and  were 
guilty  of  such  breach  as  in  the  said  declara- 
tion mentioned  of  their  said  covenant  to 
repair  the  said  messuage  and  premises. 
After  the  death  of  the  said  H.  Moult,  and 
during  the  continuance  of  the  said  term 
granted  by  the  said  lease  to  the  defendants, 
and  before  the  determination  of  the  last- 
mentioned  term,  and  before  the  determin- 
ation of  the  term  granted  by  the  said 
lease  to  the  plaintiff  and  others,  as  herein- 
before mentioned,  the  defendants  for  a  period 
of  eight  days,  viz.,  from  the  10th  of  April 
1843,  until  the  17th  of  the  same  month, 
both  inclusive,  omitted  and  neglected  to 
insure  or  keep  insured  the  said  messuage 
and  premises  from  loss  or  damage  by  fire, 
and  the  said  messuage  and  premises  during 
all  that  time  were  not  insured  from  loss  or 
damage  by  fire. 

In  consequence  of  the  said  messuage  and 
premises  being  out  of  repair  and  uninsured 
during  the  time  in  which  they  are  above 
mentioned  to  have  been  out  of  repair  and 
uninsured,  the  said  term  granted  by  the 
said  lease  to  the  pl&intiff  and  others  became 
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and  was  fbifeited,  and  W.  Middkton  and 
S.  Middleton  then  being  the  execaton 
ofthelastwillaodteatamentofthesaidJ.  D. 
Middleton,  then  deceased,  and  which  said 
J.  D.  Middleton,  at  die  time  of  the  making 
of  the  said  lease  to  the  plaintifls  and  othen 
was  lawfully  possessed  of  the  said  premises 
for  the  remainder  of  a  certain  term  of  years 
exceeding  the  said  term  of  years  granted  by 
the  said  lease  to  the  plaintiff  and  others, 
afterwards  and  before  the  commencement 
of  this  Boit,  and  on  the  2Srd  of  May  1843, 
and  six  years  and  npwards  before  the  said 
term  granted  to  the  defendants  would  have 
expir^  by  effluxion  of  time  commenced 
and  prosecuted  an  action  of  ejectment  in  the 
name  of  John  Doe,  as  nominal  plaintiff,  in 
her  Majesty's  Court  of  Queen's  Bendi,  for 
the  recovery  of  the  said  messuage  and  pre- 
mises ;  and  on  the  4th  of  July  1843  judg- 
ment was  obtained  in  the  said  action  of 
ejectment ;  and  on  the  8th  of  July  in  the 
same  year  the  said  messuage  and  premises 
were  taken  possession  of,  and  possession 
thereof  was  given  and  delivered  to  the  said 
W.  Middleton  and  S.  Middleton,  by  virtue 
of  a  writ  of  possession,  in  that  behalf  issued 
out  of  the  said  Court  of  Queen's  Bench, 
and  by  means  of  the  said  ejectment  the  said 
term  of  twenty-one  years,  granted  by  the 
said  lease  to  the  plaintiff  and  others,  became 
and  was  wholly  determined  and  at  an 
end,  and  the  reversion  of  and  in  the  said 
messuage  and  premises,  expectant  on  the 
determination  of  the  said  tnm  granted  by 
the  said  lease  to  the  defendants,  became  and 
was  wholly  destroyed  and  lost. 

At  the  trial  of  this  cause,  the  defendants' 
counsel  objected,  that  the  plaintiff  could  not 
recover  on  the  issue  joined  without  proof 
that  the  term  created  by  the  lease  to  the 
plaintiff  and  others  had  vested  solely  in  the 
plaintiff,  and  contended  that  there  was  no 
evidence  to  go  to  the  jury  that  the  term 
had  so  vested. 

And  the  defendants'  counsel  further  con- 
tended, that  upon  the  facts  of  the  case,  the 
plaintiff  was  not  in  any  event  entitled  to 
succeed  on  the  issue  joined,  or  to  lecorer 
damages  beyond  the  sum  paid  into  court, 
inasmuch  as  the  defendants  were  not  shewn 
to  have  entered  into  a  covenant  of  indem- 
nity against  the  consequences  of  breaches  of 
covenants  entered  into  on  the  part  of  the 
lessees  in  the  said  lease  to  the  plaintiff  and 


othen  $  and  the  Mud  counsel  contended, 
that  the  defendants  were  not  li^le  figr 
damages  sustained  by  or  ariring  bom 
breaches  of  covenant  entered  into  by  the 
plaintiff  and  others  in  the  said  lease  to  them; 
and  the  said  counsel  contended,  that  dw 
damages  daimed  at  the  trial  by  the  plaintiff 
wore  damages  arising  fioin  bieaefacs  ef 
covenant  entered  into  by  the  plaintiff  and 
others  in  the  said  lease  to  them ;  and  the 
defendants'  counsel  furthw  contended,  tbt 
even  if  the  plaintiff  was  entitled  to  recover 
more  than  the  sum  paid  into  court,  yet 
that  he  would  not  be  entitled  to  damages  la 
respect  oi  a  supposed  loss  of  rent  expected 
to  accrue  to  the  (daintiff  (if  the  lease  to  ths 
defendants  had  not  been  determined  brfon 
the  period  of  its  ^hixion  by  time)  sfter 
the  25th  of  December  1849,  inasumdi  ai 
the  rent  was  reserved  payable  to  the  plab- 
tiff  during  the  term  on  the  2Sth  of  Msick 
and  other  usual  quarterly  days,  but  dis 
term  would  by  e£9uxion  of  time  have  ex- 
pired oa  the  24th  of  March  1850.  Itvtt 
proved  at  the  trial,  that  the  then  vahis  of  a 
quarter's  rent,  payable  on  the  25th  of  Maitb 
1850,  was  half  of  its  nominal  amount,  sad 
aecordingly  the  jury  indnded  in  the  damsgci 
found  by  them  a  sum  of  S9<.  7«.  M.  ia 
respect  of  the  alleged  loss  of  sndi  qcnrter'e 
rent  The  damages  found  were  in  respect 
of  the  alleged  loaa  of  lerenionary  ii- 
terest. 

The  questions  for  the  opinkm  of  the 
Court  are  :  whether  the  plaintiff  is,  under 
the  circumstances  above  stated,  eatided  ts 
recover  damages  bejFond  the  sum  paid  iats 
court  If  the  Court  riiall  be  of  opiniMt 
that  the  phuntifl^  under  the  cBemnatucM 
above  stated,  is  not  entitled  to  greskr 
damages  diao  the  said  sum  paid  mto  eeat, 
titen  a  verdict  shall  be  entered  for  Ai 
defendants;  otherwise  tiie  verdict  is  to  sMi 
fbrtheplaintiffforgnehsumastheCuuitifcii 
think  proper,  unless  the  Court  shall  htit 
opinion,  that  the  plai^ff  ought  at  tha  mU 
to  have  proved  that  the  terra  of  jn^ 
created  by  the  lease  to  the  jrisintiSirf 
others  had  become  wholly  vested 
and  shall  be  of  opinion  that  on  tha 
stated  there  is  no  evidence  to  got 
jury  that  the  said  term  had  so 
whidi  case  the  verdict  is  to  be  drt 
and  a  new  trial  granted  aa  for 
of  the  kamed  Judge. 
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Crvmpton,  tar  (he  defendants.  —  Tb« 
covenants  in  th«  two  leases  are  not  the 
siune ;  they  arecorresponding,  but  not  iden- 
tical covenants.  The  entry  by  the  landlord 
is  foond  to  have  taken  place  for  non-insur- 
•we  of  the  premises.  The  insurance  by 
the  lease  of  1829  was  to  be  in  the  name  of 
the  plaintiff;  the  words  are  not  "  cause  to 
be  insured ;"  and  if  the  defendants  had 
(Mured,  the  covenant  would  not  have  been 
•StisGed.  By  the  lease  of  18S5,  the  pre- 
niaee  are  to  be  insured  at  a  different  time 
sod  at  an  office  selected  by  different  parties. 
[31AUI.E,  i. — The  defendants  must  have 
iwued  twice  for  2,500i.,  once  in  their  owa 
names,  and  oaee  in  the  name  of  the  plaintiff 
io  order  to  reader  themselves  secure.] 

Mo  doubt,  that  is  the  fact.     The  different 

terms  of  the  corenants  shew  that  it  was  not 

mtsoded  to  make  the  defendants  answerable 

for  breaofaeo  as  between  the  ori^nal  lessor 

mi  Itsaee.     The  defendutts'  covenants  are 

expressly  confined  to  themselves,  nor  does 

it  appear  from  the  case  that  the  damage 

ruoUed  fiEom  any  breach  of  their  covenants; 

the  party  who  recovered  in  ejectment  could 

only  iscover  &r  a  breadi  committed  by  hit 

leisee,  not  for  any  omisaioji  or  commission 

oa  the  part  of  the  defendants.     The  damages 

He  Dot  sheira  to  have  accrued  by  reason  of 

tkedefwdants'  fault,  and  at  any  rate  nothing 

W  nominal  damages  can  be  recovered  from 

t^m.  The  plaintiff  seeks  to  fix  the  sub-lessees 

^  the  liabilities  of  assignees  of  a  lease, 

list  the  rights  and  interests  of  such  parties 

ue  very  different,  and  are  marked  and  de- 

&Wfl  by  law.     The  snb-lessee  is  subject  to 

two  disUessea — Burnett  r.  Lynch  (1 ) ;  but 

lit  is  not  liable  Jbr  breaches  of  the  lessees' 

°o*«Mnts  whidi  may  be  onerous  and  bur- 

^«Mome.    The  assignee  of  a  lease,  though 

I  osly  liable  to  one  Stress,  is  clothed  with 

all  tt^e  liahilities  wiuch  attached  to  the  ori- 

Sintl  lessee,  and  is  responsible  for  all  bis 

'  ^ogogements.    During  the  above  part  of 

I  the  argamoit  he  referred  to    Walker  v. 

«««(2),  overruling  Neale  v.  >Fy«ie(8), 

ffwJqrv.  Wait*  (4),  dm  v.  Brogden  (6), 

0)  J  B.  «c  C.  889 ;  s.  c.  4  Law  J.  Rep.  K.B.  274. 
,    W  WM««.4Wel».249;  ».c.  11  Uw  J.  Rep. 

(5}B.«tC.S33. 
K  (♦Jj  *!•«.  &  W«l».  601 ;  8.  0. 10  Law  J.  Rep. 
|'*)txeli.229 

(«)»M«B.&Gr.59. 

'»M8SWBS,XVI/-C.P. 


and  Vernon  v.  Smith  (6).  He  then  contended 
that  it  was  necessary  for  the  plaintiff  to 
shew  that  he  was  entitled  to  the  particular 
term  alleged  in  the  declaration,  to  enable 
him  to  recover  the  special  damages.  The 
allegation  in  the  declaration  of  the  original 
term  being  granted  is  mere  inducement ;  it 
is  the  foundation  of  the.  special  damage, 
but  forms  no  part  of  the  contract,  and  could 
not  have  been  traversed.  There  is  sufiicient 
in  the  case  to  shew  that  the  plaintiff  has 
some  title  and  sufficient  title  to  grant  the 
lease,  but  there  is  not  sufficient  to  shew 
that  he  has  the  particular  estate  by  which 
the  special  damage  is  to  be  measured.  The 
jury  ought  not  to  be  called  upon  to  say 
that  the  plaintiff  is  entitled  to  the  same 
reversion  which  he  claims  to  himself,  by 
producing  a  lease  to  three  persons. 

[Maulk,  J. — That  lease  is  of  1829,  more 
than  fourteen  years  ago  ;  the  other  persons 
bre  probably  dead.] 

Then  those  facts  should  have  been  pro- 
perly proved.  There  might  have  been  a 
mesne  conveyance  to  the  plaintiff  at  a  higher 
rent;  his  interest  would  then  be  damnosa 
heereditas,  and  so  there  could  be  no  special 
damage. 

Peacock,  for  the  plaintiff,  {Bramwell  with 
him). 

[The  Court  expressed  themselves  as  satis- 
fied in  the  plaintiff's  favour,  on  the  ques- 
tion whether  there  was  evidence  that  the 
lease  had  become  vested  in  the  plaintiff.] 

On  the  question  whether  the  plaintiff  is 
entitled  to  recover  more  than  nominal 
damages.  The  plaintiff  could  only  recover 
the  loss  which  he  has  sustained  in  this  form 
of  action.     He  could  not  recover  the  rent. 

[Maule,  J. — Suppose  the  plaintiff  sued 
the  defendant  for  a  year's  rent,  the  defen- 
dant's answer  would  be  eviction  by  title 
paramount :  could  not  the  plaintiff  reply,  the 
eviction  was  procured  by  your  own  act  ?] 

It  would  seem  not  to  be  an  answer.  There 
are  cases  which  decide  that  rent  is  not  pay- 
able qua  rent,  unless  the  premises  are  held, 
and  that  the  defendants  might  say.  The  lease 
having  been  destroyed,  and  you,  the  plain- 
tiff, not  having  to  pay  your  rent  of  175/. 
cannot  recover  the  rent  from  roe  except  as 
damages.  Secondly,  it  is  said  that  the 
covenants  to  repair  and  insure  are  not  the 

(6)  S  B.  &  Aid.  1. 
2L 


Digitized  by 


Google 


258 


COURT  OF  COMMON  PLEAS: 


same  with  those  entered  into  by  the  plain- 
tiff. First,  with  respect  to  the  covenant  to 
insure:  these  premises  are  situate  within 
the  limits  of  the  Building  Act  which  was 
in  force  at  the  time  of  the  lease,  14  Geo.  3. 
c.  78,  and  the  Courts  have  held  that  within 
those  limits  the  covenant  runs  with  the 
land — Vernon  t.  Smith.  The  substance 
of  the  covenant  is  to  provide  2,5002.  to 
restore  any  damage  by  fire ;  and  it  does  not 
matter  in  whose  name  this  is  done. 

[Maule,  J. — Suppose  the  under-lessee 
were  to  insure,  and  that  the  premises  were 
burnt  down  under  circumstances  which 
amounted  to  fraud  in  him,  so  that  he  could 
not  recover;  if  the  plaintiff  had  effected  the 
insurance  the  plaintiff  could  have  recovered, 
but,  under  the  circumstances  supposed,  nei- 
ther the  plaintiff  nor  anybody  else  could 
recover.  The  plaintiff,  dierefore,  has  not 
done  that  by  another  which  he  was  bound 
to  do  himself,  but  has  done  another  and 
different  thing.] 

Here  that  state  of  circumstances  has  not 
arisen ;  and  if  it  is  held  that  the  plaintiff 
cannot  recover,  a  tenant  may  fraudulently 
break  his  covenant,  for  the  purpose  of 
putting  an  end  to  his  lease. 

[CoLTMAN,  J. — The  answer  is,  that  the 
lessor  may  provide  against  it  by  proper 
covenants.] 

Secondly,  the  covenant  to  repair  was  the 
same  in  both  leases. 

[CoLTMAN,  J. — A  covenant  to  repair  is 
with  reference  to  the  state  of  repair  of  the 
premises  at  the  time  when  each  lessee  takes 
them.] 

The  breach  of  this  covenant  alone  might 
not  have  caused  the  landlord  to  put  an  end 
to  the  lease ;  and,  if  so,  it  is  a  question  for 
the  jury  how  much  the  plaintiff  has  lost  by 
the  breach  of  the  covenant  to  repair,  and 
how  much  by  the  breach  of  the  covenant 
to  insure. 

[Maule,  J. — The  breach  of  either  cove- 
-nant  is  a  forfeiture  of  the  lease ;  and  after  a 
breach  of  either  of  them,  a  lease  would  be 
of  no  marketable  value.] 

CoLTUAN,  J.  (7)— An  attempt  has  been 
made  to  turn  this  lease  into  that  which  it  is 

(7)  Wilde,  C  J.,  haviog  b«cn  ooodmI  in  the  erase, 
was  not  ptMMit  duriog  ua  argument,  and  gave  no 
jadgmeuL 


not,  viz.  a  covenant  to  indemnify.  Itappesn 
that  the  plaintiff  had  entered  into  coveiMnti 
to  insure  and  keep  in  repair,  and  that  a  for- 
feiture has  occurred,  in  consequence  of  bit 
own  breach  of  his  own  covenants,  and  tbit 
he  has  lost  his  lease  in  consequence.  He 
seeks  now  to  turn  this  damage  upon  hii 
lessee.  It  appears,  upon  the  authority  of 
the  cases  cited,  diat  he  cannot  throw  apoi 
another  the  loss  occasioned  by  hit  on 
neglect.  It  was  at  one  time  suj^Msed  it 
the  Queen's  Bench,  in  Neale  v.  Wyllit, 
that  as  the  lessee  could  not  enter  to  repair, 
he  could  throw  off  the  loss  upon  the  uoder- 
lessee;  but  this  has  been  properly  oro^ 
ruled  in  Penkif  v.  Watt*  and  WaOter  t. 
Hatton  by  the  Court  of  Exchequer.  Tk 
lessee  might  stipulate  in  such  a  case  for  leave 
to  enter  to  repair,  or  that  the  unda-lesMC 
should  do  all  those  things  which  the  leiaee 
is  bound  to  do.  There  is  less  inconTemeMe 
by  holding  as  we  now  do,  because  dM  * 
party  knows  the  liabilities  he  is  ineunii^. 
Here  it  appears  that  the  under-lessee  la* 
the  origind  lease ;  if  so,  and  he  did  im( 
enter  into  a  covenant  to  perform  the  taa&r 
tions  of  it,  it  is  a  reason  for  prewmaf 
that  he  did  not  intend  to  do  so. 

Maule,  J. — I  am  of  the  aameofiiin-  ' 
This  lease  to  the  defendants  is  one  in  «)>^ 
the  defendants  covenant  to  repair  isd 
insure ;  not  to  pay  the  plaintiff  any  daasp 
which  the  plaintiff  may  incur  by  his  «** 
default,  whether  arising  from  the  de&ndsBt^ 
default  or  not.  The  defendants  are  thaefin 
liable  to  pay  such  damage  as  arises  from  tbeii 
own  breach  of  contnot,  but  the  preiai 
damage  does  not  so  arise.  Assmmng  tkt 
contracts  to  insure  and  to  repair  in  the  <** 
leases  to  be  equal,  yet  if  the  plaintiff  agreo 
with  his  landlord  that  a  certain  eonseqoeaet 
shall  follow  his  breaches  of  covenant,  sa  i 
he  agrees  that  if  he  omits  to  insure  he  ihaQ 
in  such  case  pay  the  landlord  lOOOif  ^ 
would  be  liable  to  pay  the  1000/.  if  hsAi 
not  insure,  but  the  defendants  would  oalf  i* 
liable  for  the  natural  consequences  iiwlriif 
from  the  non-insurance.  The  eovenaUB 
the  two  leases  are  also  different;  botOT'* 
ent  or  the  same,  this  case  is  property  «k***"i 
on  the  ground  that  the  loss  whiohhastfiv 
does  not  properly  arise  from  the  defiai*** 
breach  of  covenant,  but  from  *  \am^  • 
the  covenant  of  the  phvintiff  coqtitMdk* 
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contract   to  which  the  defendants  are  no 
parties. 

Cresswell,  J. — The  loss  sustained  by 
the  plaintiff  arises  from  his  own  breach  of 
covenant.  As  to  the  other  point,  the  argu- 
ment that  the  covenants  to  repair  in  the 
two  leases  are  the  same,  is  contrary  to  the 
cases  in  the  Exchequer,  and  the  breach  of 
either  of  the  covenants  is  sufficient  to  forfeit 
the  estate. 

Judgment  for  the  defendant*. 


} 


HOPKINS  V.  PEESCOTT. 


1847. 
June  2. 

Contract — Sale  of  an  Office — Illegal 
Agreement — Mutual  Promises, 

Plaintiff  sought  to  recover  the  sum  of  SOL 
on  an  agreement,  which  teas  set  out  in  the 
declaration.  It  recited  that  the  plaintiff  had 
for  a  long  time  carried  on  business  as  a  lato- 
stationer,  and  also  had  been  a  sub-distributor 
of  stamps,  and  collector  of  assessed  taxes,  and 
"  that,  in  consideration  of  3002.,  payable  by 
instalments,  the  plaintiff  agreed  to  sell,  and 
the  defendant  agreed  to  purchase,  the  business 
of  a  law-stationer,  theretofore  carried  on 
by  the  plaintiff;  and  it  uras  thereby  further 
agreed  between  them,  that  the  plaintiff  should 
tot,  after  the  1st  of  March  then  next,  carry 
M  the  business  of  a  law-stationer,  or  collect 
any  of  the  assessed  taxes,  &c.,  but  that  the 
plaintiff  would  use  his  utmost  endeavours  to 
introduce  the  defendant  to  the  said  business 
and  oflSces,"  ^c, : — Held,  that  theagreement 
was  for  the  sale  of  an  office  within  the  S  ^6 
Edw.  6.  c.  16,  and  that  the  declaration  was 
therefore  bad. 

Declaration,  that  heretofore,  to  wit,  on 
the  8th  of  January  1846,  by  a  certain  agree- 
ment then  made  by  and  between  the  plain- 
tiff of  the  one  part,  and  the  defendant  of  the 
other  part,  after  reciting  that  the  plaintiff 
bad  for  a  long  time  past  carried  on  the 
business  of  a  law- stationer,  and  also  had 
been  sub-distributor  of  stamps,  collector  of 
assessed  taxes,  and  agent  for  the  Birming- 
ham Fire  Office,  from  which  business  he 
W  annually  received,  on  an  average  of  five 
years,  the  sum  of  200i.,  and  that  the  plaintiff, 
being  desirous  of  giving  up  his  said  business, 
"ad  agreed  with  the  defendant  for  the  sale 


of  the  same,  and  of  all  his  good-will  and 
interest  therein  to  him,  at  the  sum  of  3002., 
in  the  manner  thereinafter  mentioned, — it 
was  witnessed  that,  in  consideration  of  the 
sum  of  3002.  to  be  paid  as  thereinafter 
mentioned,  the  plaintiff  did  thereby  agree 
to  sell,  and  the  defendant  did  thereby  agree 
to  purchase,  all  the  said  business  of  a  law- 
stationer,  so  carried  on  by  the  plaintiff,  and 
all  his  good-will  and  interest  therein,  and  in 
every  part  and  branch  thereof*  And  the 
defendant  did  thereby  promise  and  agree  to 
and  with  the  plaintiff  that  he,  the  defendant, 
would  pay  and  secure  to  the  plaintiff  the 
said  sum  of  3002.,  with  interest,  by  certain 
notes  of  hand,  &c.,  payable  at  stated  periods, 
and  in  manner  therein  mentioned.  And  it 
was  thereby  further  agreed  by  and  between 
the  plaintiff  and  the  defendant,  that  the 
plaintiff  should  not  at  any  time  after  the 
first  day  of  March  then  next,  carry  on  the 
business  of  a  law-stationer,  or  collect  any 
of  the  assessed  taxes,  or  accept  the  office  of 
an  agent  to  any  fire  or  life  assurance  com- 
pany, within  ten  miles,  &e.,  but  would  use 
his  utmost  endeavours,  at  the  expense  of 
the  defendant,  to  introduce  him,  the  defen- 
dant, to  the  said  business  and  effices,  as  by 
the  said  agreement  fully  appears ;  and  the 
said  agreement  being  so  made,  afterwards 
in  consideration  thereof,  and  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had 
then  promised  the  defendant  to  perform  the 
said  agreement  on  his  part,  he,  the  defen- 
dant, undertook,  and  then  promised  the 
plaintiff  to  perform  the  said  agreement  on 
his  part.  And  the  plaintiff  avers,  that  he 
hath  always,  from  the  time  of  making  the 
said  agreement,  performed  and  fulfilled  the 
same  on  his  part,  and  was  afterwards,  to  wit, 
on  the  day  and  year  first  aforesaid,  and 
always  from  thence  hitherto  hath  been 
ready  and  willing  to  accept  and  receive 
from  the  defendant  the  notes  of  hand,  &c., 
as  a  security  for  the  said  3002.  and  interest, 
in  manner  as  in  the  said  agreement  in  that 
behalf  provided,  and  hath  not  at  any  time 
after  or  since  the  said  first  day  of  March 
1847,  carried  on  the  business  of  a  law-sta- 
tioner, or  collected  any  of  the  assessed  taxes, 
or  accepted  the  office  of  an  agent  to  any  fire 
or  life  assurance  company  within  ten  miles, 
&c.,  and  bath  always,  from  the  time  of 
making  the  said  agreement,  used  his  utmost 
endeavours  to  introduce  the  defendant  to 
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tlie  said  business  and  offices;  and  although 
after  the  making  of  the  said  agreement,  and 
before  the  commencement  of  this  suit,  to 
wit,  on  the  25th  of  December  1846,  the 
sum  of  50Z.  became  and  was  due  and  pay- 
able from  the  defendant  to  the  plaintiff, 
according  to  the  tenour  of  the  said  agree> 
ment,  yet  the  defendant  hath  disregarded 
his  said  promise  and  agreement,  and  hath 
not  paid  the  said  last-mentioned  sum  of 
50/.  or  any  part  thereof,  &c.  And  the 
plaintiff  further  says,  that  although  a  rea- 
sonable time  in  that  behalf  had  elapsed  after 
the  making  of  the  said  agreeinent,  and 
before  the  commencement  of  this  suit,  yet 
the  defendant,  further  disregarding  his  said 
promise,  had  wholly  neglected  to  secure  the 
said  sum  of  50/.,  or  any  part  thereof,  by 
note  of  hand  or  otherwise,  &c. 

The  defendant  pleaded,  that,  before  and 
at  the  time  of  making  the  said  supposed 
agreement  and  promise  in  the  declaration 
mentioned,  the  plaintiff  held,  exercised,  and 
enjoyed  the  office  of  sub-distributor  of 
stamps  for,  &c.,  the  same  then  and  still  being 
an  office  touching  and  concerning  the  receipt 
of  her  Majesty's  revenue  ;  and  that  by  the 
agreement  so  taken  and  made  by  the  plain- 
tiff, as  in  the  declaration  mentioned,  he 
the  plaintiff  did  unlawfully,  corruptly,  and 
against  the  statute  in  that  case  made  and 
provided,  agree  with  the  defendant  to  receive 
and  have  from  him,  the  defendant,  a  certain 
sum  of  money,  to  wit,  the  money  in  the 
declaration  mentioned,  to  the  intent  that  he, 
the  defendant,  should  have,  exercise  and 
enjoy  the  said  last-mentioned  office,  whereby 
the  said  supposed  agreement  was  and  is 
utterly  void  in  law.     Verification. 

The  third  plea  was  the  same  in  form, 
but  stated  the  agreement  to  be  void,  being 
for  the  sale  of  the  office  of  collector  of  taxes. 

The  replications  to  the  second  and  third 
pleas  were  in  the  following  form:  the  words, 
"sub-distributor  of  stamps"  in  the  replica- 
tion to  the  second,  being  altered  to  "  col- 
lector of  taxes,"  in  the  replication  to  the 
third  plea. — The  plaintiff,  as  to  the  plea 
of  the  defendant  secondly  above  pleaded, 
says  that  he,  the  plaintiff,  did  not,  by  the 
said  agreement  in  the  said  declaration  men- 
tioned, agree  with  the  defendant  to  receive 
or  have  from  him  the  said  sum  of  money 
in  the  said  second  plea  mentioned,  to  the 
intent  that  he,  the  defendant,  should  have. 


exercise,  or  enjoy  the  said  office  in  the  laid 
second  plea  mentioned,  in  manner  and  form 
as  in  the  said  second  fJea  alleged :  cooela- 
sion  to  the  country. 

To  these  replications  the  defendant  de- 
murred specially ;  and  as  the  judgmeat  of 
the  Court  proceeded  upon  objections  to 
the  declaration,  the  grounds  of  speeiil 
demurrer  and  the  argument  thereon  aie 
omitted. 

Hugh  Hill,  with  whom  was  Badeity,  in 
support  of  the  demurrer. — The  real  ques- 
tion to  be  decided  arises  on  the  declaration. 
The  agreement  therein  set  forth  is  an  agree- 
ment for  the  sale  of  the  business  of  a  lav- 
stationer,  with  other  terms  superadded.  A 
sum  of  money  is  to  be  paid  by  the  defen- 
dant, and  the  consideration  for  the  money 
is,  that  the  plaintiff  shall  sell  the  business, 
give  up  the  offices  of  collector  of  assessed 
taxes,  and  sub-distributor  of  stamps,  and 
shall  endeavour  to  procure  the  said  office* 
for  the  defendant.  That  is  the  meaning  of 
the  agreement ;  and  it  is  submitted  that  it 
is  void,  doubly  void  by  statute.  It  comet 
within  the  direct  words  of  5  &  6  Edw.  6. 
c  16,  "  Against  buying  and  selling  sf 
offices"  (1).  The  49  Geo.  3.  c  126.(2) 
is  more  ample  in  its  provisions  than  the 
older  statute.  By  the  third  section  of  the 
later  act  "  persons  buying  or  selling,  or 
receiving  or  paying  money  or  rewards  for 
offices,  may  be  proceeded  against  as  for  s 
crime,  and  adjudged  guilty  of  misdemea- 
nour:" and  Uiere   can  be  no  doubt  that 

( 1 )  W  hicb  enacts,  sect.  2 , "  If  any  persoa  or  |Xt- 
sona  shall  at  any  time  hereafter  bargain  or  sell  aj 
office  or  olScea,  &&,  or  receire,  bare,  or  take  aay 
money,  fee,  reward,  or  any  other  prcAt,  directly  ot 
indirectly,  or  take  any  promise,  agreemeot,  oora- 
nant,  bond,  or  any  assurance  to  receive  or  liirt 
any  money,  fee,  reward,  or  other  proSt,  directly  or 
indirectly,  for  any  office  or  offices,  &c,  or  to  Iks 
intent  that  any  person  ahould  hare,  eietvis*,  or 
•Djoy  any  ollice  or  ofiicea,  &c.,  which  offin  or 
offices  shall  in  anywise  touch  or  concern  the  leceipli 
oontruulment,  or  payment  of  any  of  the  king's  hi|l>- 
ness,  treasure,  money,  rent,  rettnut,  aceoont,  &i^ 
[This  section  then  affixes  peraonal  disqoalilioation 
to  all  persona  trafficking  in  bargaining  or  acUial 
•ffioes.} 

Sect.  3.  "That  all  and  every  such  bargiiM. 
sales,  promises,  bonda,  agreements,  corensnts,  saa 
asaurances,  as  be  before  apeeiSed,  shall  be  Toid,  to 
and  againat  him  and  them  by  wham  soy  such  bar- 
gain, sale,  bond,  promise,  covenant,  or  sasDrtao* 
shall  be  had  or  made." 

(2)  An  act,  "for  the  further  prerentioo of  *« 
sale  and  brokerage  of  offices." 
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vhenever  a  simple  penalty  in  money  is 
sttached  to  the  doing  an  act,  an  agree- 
ment founded  on  the  performance  of  such 
act  is  Toid  in  law.     First,  there  is  autho- 
rity to  shew  that  where  an  agreement  con- 
tains several  provisions,  one  of  which  is 
against  statute  law,  the  whole  agreement 
is  void — Lee  v.  ColeshiU{9),  reported  as 
Smt/th  V.  Cole>hHl{4),    Tteyne's  case  (5). 
Norton  V.  Simmons  (6)  is  to  the  same  effect ; 
but  there  a  distinction  is  drawn  between 
the  effect  of  the  common  law  and  a  statute. 
The  passage  in  Co.  Lit.  p.  234,  and  all  the 
eases  decided  before  the  stat.  of  Geo.  3,  shew 
that  this  agreement  is  void.    Sir  Arthur  In- 
gram's ease  (7),  Huggins  v.  Bamhridge  (8), 
Layng  v.  Paine  (^),  Parsons  v.  Thompson 
(10),  Garforth  v.  Fearon  (11),  Blackford  v. 
Preston (\2),  and  Staekpole  v.  Earle{\3), 
were  referred  to.     It  sufficiently  appears, 
on  the  face  of  the  declaration  itself,  that  the 
offices  therein  mentioned  are  offices  within 
tbe  statute.     A  sub-distributor  of  stamps 
and  a  collector  of  taxes  are  both  of  them 
connected  with  the  receipt  of  the  revenue ; 
and  the  Court  will  notice  them  as  such,  but 
the  defendant  will  succeed  if  one  of  them 
only  be  snch  an  officer.    That  stamps  are  a 
Mode  of  raising  revenue,  appears  from  the 
preamble  of  the  56  Geo.  3.  c.  1 84.    The  3rd 
ieetion  of  that  act  gives  the  Commissioners 
power  to  appoint  proper  officers ;  and  in  the 
*  *  4  Will.  4.  c.  97.  ss.  1 ,  8,  the  distributor 
and  sub-distributor  of  stamps  are  mentioned : 
and  it  appears  from  the  last-named  act,  that 
no  other  persons  are  allowed  to  deal  with  the 
stamps,  and  they,  therefore,  clearly  come 
within  the  words  of  the  statute  of  Edward, 
and  are  employed  "  touching  and  concerning 
the  coUection  of  her  Majesty's  revenue." 
As  to  the  collector  of  assessed  taxes,  the 
Court  will  notice  what  taxes  are,  and  what 
a  collector  is :  it  is  only  necessary  to  refer 
on  this  point  to  the  statutes  3  Geo.  4.  c.  88, 
and  5  &  6  Will.  4.  c.  20.  s.  19.     The  con- 
tract  ia  clearly  one  for  the  voice  of  the  plain- 
(S)  Cro.  Eliz.  529. 

(4)  Andrew,  65. 

(5)  3  Rap.  80. 

(6)  Hobart,  14. 

(7)  3  IdM.  154. 

(8)  Willes.  241. 

(9)  Ibid.  571. 

(10)  1  H.  Bl.  322. 

(11)  Ibid.  328. 

(12)  8  Term  Rep.  89. 

(13)  2  Will.  133. 


tiff  for  the  offices  or  for  the  resignation  of 
the  oifices,  or  one  of  them ;  and  the  decla- 
ration is,  therefore,  bad. 

Prentice,  contra. — The  declaration  is 
good.  It  is  admitted  that  a  contract  for  tbe 
sale  of  an  office  alone  is  void ;  but  if  there 
be  other  things  to  be  done  included  in  the 
contract  unconnected  with  and  independent 
of  the  sale  of  an  office,  then  the  contract  is 
good.  Nearly  all  the  cases  cited  on  the 
other  side  relate  to  bonds.  In  the  old  cases 
it  is  said,  that  if  part  of  a  contract  be  void 
by  reason  of  a  statute,  then  the  whole  is 
void ;  but  there  are  many  later  cases  which 
decide,  that  if  there  be  a  contract  with  inde- 
pendent covenants,  the  contract  is  divisible, 
and  the  legal  part  can  be  separated  from  the 
illegal — Doe  d.  Thompson  v.  Pitcher  (14). 

[Maule,  J. — That  case  was  decided  on 
the  terms  of  the  Statute  of  Charitable  Uses : 
you  have  to  shew  these  offices  are  not  within 
the  statute  of  Edw.  6.] 

The  words  of  26  Geo.  3.c.  60.  s.  16,  "That 
a  bill  of  sale  transferring  property  in  a  ship 
which  did  not  correctly  recite  the  certificate 
of  registry  should  be  null  and  void  to  all 
intents  and  purposes,"  are  quite  as  strong  as 
those  in  the  statute  of  Edward ;  yet  in  Ker- 
rison  v.  Cole  {15),  it  was  held  that  the  bill  of 
sale  was  divisible.  There  is  a  disdnction 
between  the  application  of  the  law  to  bonds 
and  to  contracts,  for  the  bond  is  an  entire 
thing  and  creates  one  entire  debt.  Tbe 
sale  of  the  business  is  a  good  and  sufficient 
consideration  for  the  3002.  per  se,  the  sub- 
ject of  the  offices  is  introduced  merely  as  a 
collateral  advantage  to  be  derived ;  and  the 
plaintiff  could  have  sued  for  the  300/.  if  tbe 
agreement  stated  in  the  declaration  had 
stopped  at  the  words  "  branch  thereof*  " : 
the  contract  set  out  would  then  have  exactly 
agreed  with  the  recitals  in  the  former  part 
of  the  declaration ;  and,  taking  the  recitals 
and  subsequent  statements  in  the  declara- 
tion, it  is  clear  that  all  that  part  of  the 
agreement  which  follows  those  words  is  col- 
lateral. This  is  not  a  single  contract,  but 
a  contract  and  a  collateral  agreement.  The 
declaration  would  be  good  without  any 
averment  of  mutual  promises :  they  are 
mere  inference  of  law. 

[Maule,  J. — Does  the  declaration  mean 


(14)  6  Taunt  359. 

(15)  8  East,  231. 
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the  same  thing  with  the  mutual  promises  as 
It  does  without  them  7] 

No,  not  the  same  exactly ;  bat  it  would 
be  good  if  they  were  rejected. 

[Maule,  J. — You  must  not  alter  the 
sense  of  the  agreement  by  any  rejection. 
Suppose  the  declaration  stopped  as  you 
suggest,  and  at  the  trial  you  produced  an 
agreement  with  a  further  consideration, 
would  not  that  be  a  nonsuit  ?] 

Then  the  agreement  is  not  illegal :  it  is 
only  an  agreement  "  not  to  collect,  and  to 
USB  utmost  endeavours  to  introduce  to  the 
business  and  offices."  Not  to  collect  is  not 
illegal,  and  "  utmost  endeavours"  means  ut- 
most legal  endeavours.  Besides,  it  is  nowhere 
alleged  that  the  plaintiff  is  a  collector  of 
taxes ;  the  words  are,  Aad  been  a  collector, 
and  that  is  merely  a  recital. 

[Maule,  J. — That  is,  the  recital  of  a 
recital ;  it  recites  the  agreement.] 

It  is  consistent  with  the  declaration  that 
the  plaintiff  had  given  up  the  office;  the 
point  is  taken  after  plea  pleaded :  no  in- 
tendment will  be  made  against  the  declara- 
tion, but  the  contrary. 

[Maule,  J. — You  put  it  as  if  it  might  be 
the  plaintiff  was  turned  out  or  had  resigned 
the  day  before  the  agreement  was  made. 
Even  then  it  might  be  within  the  statute, 
which  does  not  seem  to  be  confined  to  a 
person  having  the  office.] 

The  judgment  of  the  Lord  Chancellor,  in 
Bellamy  v.  Burrow  (16),  shews  that  the  con- 
struction of  the  statute  is  to  restrain  corrupt 
agreements  between  grantor  and  grantee. 

[Maule,  J. — No ;  it  is  to  restrain  corrupt 
agreements.  The  case  of  grantor  and  grantee 
is  an  instance.] 

Then  you  cannot  assume  that  the  col- 
lector of  taxes  is  the  collector  named  in  the 
act  of  parliament ;  he  may  be  a  person  to 
collect  and  do  duties  not  referred  to  in  the 
act.  If  a  statute  onlered  one  John  Smith 
to  perform  certain  things,  and  John  Smith 
was  named  in  a  declaration,  the  Court  would 
not  say  they  were  the  same  person,  if  identity 
were  not  averred. 

[Maule,  J.  —  No ;  because  that  would 
be  designatio  personee.  In  highly  penal 
indictments  against  persons  employed  in 
the  Post-office,  it  is  never  alleged  that  the 
post-office  is  the  post-office  named  in  the 
act  of  parliament.] 

(18)  Ca.  Temp.  Talbot,  97,  HO. 


Badeley,  in  reply. — ^There  are  no  otln 
collectors  of  taxes  known  or  suggested  ts 
exist  but  those  mentioned  and  referred  to  ia 
the  acts  of  parliament.  The  agreement  ii 
single  and  cannot  be  divided ;  the  coatiact 
is  one  contract ;  the  consideration  an  entire 
consideration ;  one  sum  of  money  is  to  be 
paid  on  the  one  side,  certain  specific  icti 
are  to  be  done  for  it  on  the  other.  The 
agreement  not  to  collect  is  against  paUic 
policy ;  the  plaintiff  thereby  agrees  for  a 
sum  of  money  to  resign  a  public  appoint- 
ment, and  makes  it  his  interest  to  rehue  to 
perform  the  duties  of  a  responsible  office, 
and  withhold  his  services  fhtm  the  paUie: 
that  is  illegal,  and  avoids  the  agieemeDt. 
The  Court  will  be  careful  and  astute  to  tee 
that  the  statute  is  not  evaded  by  artfoinai 
and  contrivance — Law  v.  ioi»(17),  U* 
v.  Hodson  (18),  Forster  v.  Taylor  {\9\  uA 
the  cases  cited  and  rules  laid  down  in  ChiO>i 
on  Contracts  (20).  The  case  of  BcUtmjfT. 
Burrow  was  decided  before  the  49  Geo.  S. 
c.  126,  and  is  in  truth  no  authority  ftr 
the  defendant.  It  is  snj^sted  that  tbe 
plaintiff  was  not  an  officer  at  the  time  d 
the  contract ;  if  not,  neither  was  he  ciiTf- 
ing  on  business  as  a  law-stationer,  for  tfe 
words  "  had  been"  in  the  declaratioi  <■* 
applicable  to  all  the  material  averments.  Btf 
further,  it  is  stated  in  the  -declaratioB  ^ 
the  plaintiff  performed  his  part  of  the  •{!(*- 
ment,  and  since  &c.  had  not  collected,  viudi 
leaves  no  doubt  that  the  pluntiff  intend)  ts 
aver,  and  does  aver,  that  he  was  colkdix 
and  sub-distributor  at  the  time  of  the 
agreement.  He  also  referred  to  PearsM  t. 
Humes  (21). 

Wilde,  C.J. — In  this  case  the  defendant 
is  entitled  to  judgment,  on  the  ground  th«t 
the  declaration  does  not  disclose  ■  good 
cause  of  action.  The  declaration  sets  otit 
an  agreement;  and  the  first  question  whidi 
arises  is,  does  it  set  out  a  contract  whki  >> 
single  and  entire,  or  one  severable  in  it» 
nature,  and  treating  of  matters  uncooncettd 
with  and  independent  of  each  other?  It 
seems  to  me  that  the  agreement  is  one  entire 

(17)  8  P.  Wm».  891. 

(18)  11  EMt,  30O. 

(19)  5  B.  &  Ad.  887 ;  ».  e.  3  Uw  J.  IUp.(K*) 
K.B.  187. 

(20)  P.496,8rdedit. 

(21)  Carter's  ReporU,  229. 
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I    contract,  though  it  embraces  several  distinct 
'    acts.   The  declaration  recites  that  the  plain- 
tiff was  a  law-stationer,  sub-distributor  of 
■tamps,  collector  of  assessed  taxes,   and 
agent  for    an    insurance-office,   and   then 
alleges,  that,  in  consideration  of  S00{.,  the 
plaintiff  agreed  to  sell  to  the  defendant  the 
said  business  of  a  law-stationer  and  all  his 
interest  therein  and  in  every  branch  thereof; 
the  defendant  then  promises  to  pay  the 
8002.  in  a  particular  way,  and  the  declara- 
tion proceeds : — "  And  it  was  thereby  fur- 
ther agreed  that  the  plaintiff  should  not, 
after  a  certain  day,  carry  on  the  business  of 
a  law-stationer,  or  collect  any  of  the  assessed 
taxes,  or  accept  the  office  of  an  agent  to 
any  insurance  company,  but  would  use  bis 
utmost  endeavours  to  introduce  the  defen- 
dant to  the  said  business  and  office*  (refer- 
ring to  the  offices  of  collector  and  sub-dis- 
tributor) ;  and  the  agreement  being  so  made, 
and  in  consideration  thereof  (by  which  words 
it  is  evident  that  the  several  parts  of  the 
agreement  form  the  eontideration),  and  that 
the  plaintiff  had  promised  to  perform,  &c. 
he,  the  plaintiff,  did  perform" — what?  Why, 
that  which  he  considered  was  specified  in 
the  agreement.     He  did  not  carry  on  the 
business  of  a  law-stationer;  he  did  not  col- 
lect the  assessed  taxes,  &c.,  and  he  used  his 
utmost  endeavours  to  introduce  the  defen- 
dant to  the  said  business  and  office*.     The 
agreement  set  forth  is  entire,  the  consider- 
ation is  entire,  and  the  Court  cannot  say 
that  any  parcel  of  the  SOOl,  is  referable  to 
,   one  part  of  the  agreement,  and  that  the 
1  residue  of  the  300{.  is  to  be  referred  to  the 
other  part.  To  what  then  does  the  agreement 
relate  7     The  subject-matters  are  the  trade 
of  a  law- stationer,  collector  of  taxes,  distri- 
butor of  stamps,  and  insurance  agent.     It  is 
contended  that  the  Court  cannot  know  what 
"coUectorof  taxes"  means.     There  are  acts 
of  parliament  which  the  Court  must  take 
notice  of.     Assessed  taxes  form  part  of  the 
public  revenue,  and  collectors  of  them  are 
appointed  by  virtue  of  those  acts.    Suppose 
it  came  before  the  Court,  that  a  collector  of 
assessed  taxes  had  not  performed  certain 
acts  required  by  the  statutes,  should  we  not 
know  what  that  referred  to  ?     Most  clearly 
we  should  know  that  it  related  to  the  col- 
lector named  in  those  acts,  and  to  those 
taxes  which  form  part  of  the  revenue.   Then 
is  the  office  of  such  collector  "  connected 


with  the  receipt,  controulment,  or  payment 
of  the  revenue,"  as  stated  in  section  2.  of 
5  &  6  Edw.  6.  c.  16?  Who  can  doubt 
it?  Then  there  is  a  reward  bargained 
for  in  the  agreement  for  the  appointment 
to  an  office,  such  office  being  within  the 
act.  The  agreement  is  an  entire  agree- 
ment, and  therefore  directly  within  the 
statute,  and  void  under  the  3rd  section 
thereof.  It  is  not  requisite  to  look  beyond 
the  statute  of  Edward,  which  comprises  this 
case;  but  it  is  to  be  observed,  that  the 
statute  49  Geo.  8.  c.  126.  goes  further,  and 
is  more  comprehensive.  As  the  plaintiff 
fails  on  his  declaration,  it  is  unnecessary  to 
allude  to  the  subsequent  pleadings. 

CoLTMAN,  J. — This  contract  cannot  be 
broken  up  into  parts,  as  suggested  by  the 
counsel  for  the  plaintiff.  The  defendant 
could  not  be  called  upon  to  pay  the  8002., 
unless  the  whole  of  the  consideration  for  it 
was  performed — in  other  words,  unless  the 
plaintiff  does  the  whole  he  cannot  maintain 
his  action.  Part  of  the  consideration  is  to 
obtain  for  the  defendant  the  office  of  collec- 
tor of  taxes :  that  relates  to  the  payment  of 
the  revenue,  and  is  within  the  statute  of 
Edward.  The  suggestion,  that  the  party 
bargaining  must  have  authority  to  grant,  is 
not  borne  out  by  the  cases.  The  case  of 
Law  V.  Law  decides  that  a  recommendation 
by  a  party  having  no  authority  to  grant  is 
illegal ;  and  Hanington  v.  Duchatel  (22) 
shews  that  this  agreement  if  not  void  under 
the  statute,  would  be  void  by  the  common 
law. 

Maule,  J. — This  declaration  is  bad;  it 
discloses  a  contract  within  the  stat.  5  &  6 
Edw.  6.  c.  16.  There  is  littie  doubt  that 
the  parties  who  drew  this  agreement  were 
aware  of  the  difficulties  imposed  upon  them 
by  the  statutes,  and  have  endeavoured  to 
keep  clear  of  them  from  the  peculiar  way  in 
which  the  obligations  on  each  side  are 
stated.  It  is  said,  that  the  words  in  the 
declaration  after  "  it  was  further  agreed," 
&c.,  and  the  mutual  promises  stated  in  the 
declaration,  may  be  rejected,  and  then  a 
good  agreement  would  remain;  but  I  think 
they  cannot  be  rejected.  Assuming,  for  the 
moment,  that  the  suggested  omission  would 
leave  a  good  declaration,  it  does  not  follow 
that  because  it  would  be  good  without  them, 

(22)  1  Bro.  C.C.  124. 
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the  insertion  of  them  does  not  vitiate  it : 
otherwise,  if  their  insertion  alters  the  sense, 
you  would  rely  upon  a  different  meaning  of 
the  declaration  than  that  stated  by  the  plain- 
tiff himself. 

Crzsswell,  J. — It  is  quite  sufiScient 
here  to  confine  our  attention  to  the  declara- 
tion. It  is  quite  impossible  to  look  at  it 
without  seeing  that  the  intention  of  the 
agreement  was,  that  the  plaintiff  was  to  give 
up  the  office  of  collector  of  assessed  taxes, 
in  order  that  the  defendant  might  get  it. 
That  is  an  agreement  within  the  statutes 
referred  to,  and  therefore  void. 

Judgment  for  the  defendant. 


APPEAL  from  the  Cottrtt  ofSevuion,  ttndtr 
6  VUt.  c.  18. 

,    ,      '        J-        PRYCE  V.  BELCHER. 

July  3.    ) 

Parliament  —  Rejection  of  Vole  at  an 
Election  —  Returning  Officer'*  Breach  of 
Duty. 

Plaintiff  wa*  on  the  register  of  voters  for 
the  borough  of  A,  and  tendered  his  vote  for 
one  of  the  candidates  at  a  contested  election 
for  a  menUter  to  serve  in  Parliament  for  that 
borough;  the  returning  officer,  mistaking 
the  duty  required  of  him  by  section  HI.  of 
6^7  Vict,  c,  18,  allowed  a  scrutiny  upon, 
and  finally  refused  to  receive  and  record 
the  plaintiff's  vote.  The  plaintiff  had  ceased 
to  reside  at  A,  or  within  seven  miles  thereof, 
for  some  time  before  the  election,  arid  was, 
therefore,  not  entitled  to  vote  under  the 
'19th  section  of  the  same  act.  In  an  actio» 
on  the  case  against  the  returning  officer, — 
Held,  that  a  person  on  the  register  qf  voters, 
but  having  lost  his  right  to  vote  by  the  pro- 
visions of&Sfl  Vict.  c.  18.  *.  79,  cannot 
recover  damages  against  a  returning  officer 
(no  malice  existing  J  for  refusing  to  receive 
his  vole  at  the  poll. 

Semble — In  such  ease  the  returning  officer 
might  be  prosecuted  for  the  breach  of  a  pmblie 
duty. 

This  was  an  action  on  the  case  against 
the  returning  officer  of  the  borough  of 
Abingdon,  for  refusing  to  receive  and  re- 
cord the  vote  of  the  plaintiff,  (whose  name 


stood  on  the  register  of  voters  for  the 
borough)  at  an  election  of  a  member  of 
parliament  for  that  borough. 

The  declaration  contained  three  counts; 
the  first  count  stated,  that  the  defendant 
before  and  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned,  and 
after  the  passing  and  coming  into  operatioa 
of  a  certain  act  of  parliament,  6  &  7  Vict 
c.  18,  made,  &c.,  and  intituled,  &c.,  wai 
mayor  of  the  borough  of  Abingdon  in  the 
county  of  Berks,  which  borough,  before  and 
at  the  time  of  the  committii^  of  the  siid 
grievances,  was  and  now  is  a  boroi^  thit 
returned  and  returns  one  member  to  sent 
in  parliament ;  and  to  him,  the  defendant, 
as  mayor  of  the  said  borough,  by  virtue  of 
his  said  office  of  mayor,  of  right  bdonged 
the  execution  of  any  writ  or  precept  for  the 
election  of  a  member  to  serve  in  parhamait 
for  the  said  borough  which  should  be  de- 
livered  to  him,  so  being  such  mayor  as 
aforesaid,  and  to  be  and  officiate  as  retuming 
officer  at  such  election  ;  that  on  the  30th  of 
June,  9  Vict.,  a  certain  writ  (setting  it  ont 
at  length)  for  the  election  of  a  burgess  in 
the  place  of  Sir  Frederick   Thesiger,  the 
then  burgess  for  the   borough,  who  bad 
accepted  the  office  of  Attorney   General, 
which  said  writ,  afterwards  and  before  the 
committing  of  the  grievances  hereinafter 
mentioned,  to  wit,  &c.,  was  delivered  to 
one  J.  B.  Monck,  Esq.,  the  sheriff  of  the 
same  county  of  Berics,  to  be  execnted  in 
due  form  of  law,  by  virtue  of  which  said 
writ,  the  aforesaid  J.  B.  Monck,  so  being 
then  and  there  sheriff  of  the  county  of  Berks 
aforesaid,  afterwards,  and  before  the  com- 
mitting  of  the  grievances  hereinafter  men- 
tioned, to  wit,   on   the   1st  day  of  Julj, 
9th  Vict.,  made  his  certain  precept  in  writing, 
under  the  seal  of  him,  the  said  J.  B.  Monck, 
of  his  office  of  sheriff  of  the  county  of  Beik* 
aforesaid,  directed  to  the    mayor  of  dw 
borough  of  Abingdon  aforesaid.     The  de- 
claration then  set  forth  the  precept :  which 
said  precept  afterwards  and  before  the  com* 
mitting  of  the  grievances  hereinafter  mea- 
tioned,  to  wit,  on  the  same  firat  day,  to  wit,  at 
&c.  was  delivered  to  him  the  said  defentet, 
then,  and  until  and  after  the  return  of  ibt 
said  writ,  being  mayor  of  the  said  bMoqgk 
of  Abingdon  as  aforesaid,  to  be  exetoted  k 
due  form  of  law.     By  virtue  of  wUdb  •»' 
precept,  and  by  virtue  of  the  writ  atatmuii 
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they,  the  said  burgesses  of  the  borough  of 
Abingdon,  being  in  that  behalf  duly  fore' 
warned,  to  wit,  on  the  8th  day  of  July  in 
the  said  9th  year  of,  &c.,  at  the  borough  of 
Abingdon  aforesaid,  before  him  the  defen* 
dant,  so  being  mayor  and  returning  officer 
aforesaid,  were  assembled  to  elect  a  burgess 
for  the  said  borough,  according  to  the  exi- 
gency of  the  said  writ  and  precept  aforesaid  { 
and  during  that  assembly  to  that  intention, 
and  before  such  burgess,  by  virtue  of  the 
writ  and  precept  aforesaid,  was  elected,  to 
wit,  on  the  day  and  year  last  aforesaid,  at 
the  borough  of  Abingdon  aforesaid,  he  the 
plaintiff  then  being,  and  the  plaintiff  avers 
that  he  then  was,  a  burgess  of  the  borough 
aforesaid,  and  the  name  of  the  plaintiff  being 
then  inserted  and  then  standing  and  being, 
and  the  plaintiff  avers  that  his  name  was 
then  inserted  and  then  stood  and  was  in  the 
register  of  voters  then  in  force  for  the  said 
borough,  to  wit,  the  register  of  all  persons 
entitled  to  vote  in  the  election  of  a  member 
to  serve  in  parliament  for  the  said  borough, 
made  and  formed  according  to  the  provi- 
sions of  the  statutes  in  that  case  made  and 
provided,  and  the  pUuntiff's  said  name 
being  and  standing,  and  the  plaintiff  avers 
that  his  said  name  then  stood  and  was 
numbered  216  in  the  said  register  of  voters, 
and  the  plaintiff  being  then  entitled,  and 
the  plaintiff  avers  that  he  uas  then  entitled 
to  give  his  vote  for  the  choosing  of  a  burgess 
of  the  said  borough,  according  to  the  exi- 
gency of  the  writ  and  precept  aforesaid, 
before  him  the  defendant,  mayor  of  that 
borongh,  to  whom  then  and  there  it  did 
duly  belong,  as  such  returning  officer  as 
aforesaid,  at  the  said  election,  to  take  and 
allow  the  vote  of  him  the  plaintiff  of  and  in 
the  premises,  was  ready,  and  he  the  plain- 
tiff then  offered  to  give  and  then  and  there 
tendered  his  vote  for  choosing  James  Caul- 
field,  Esq.,  a  burgess  for  that  parliament, 
by  virtue  and  according  to  the  exigency  of 
the  writ  and  precept  aforesaid  ;  and  he  the 
plaintiff  was  then  and  there  willing  and 
ready  to  answer,  and  did  then  and  there 
answer  in  the  affirmative,  to  him  the  said 
defendant,  so  being  such  returning  officer  as 
aforesaid,  the  questions  authorized  by  the 
act  of  parliament  aforesaid  to  be  put  by  the 
returning  officer  at  any  election  of  a  mem- 
ber or  members  to  serve  in  parliament  if 
required  on  behalf  of  any  candidate  to  any 
New  ScaiEi,  XVI.-C.P. 


voter  at  the  time  of  his  tendering  his  vote  at 
any  such  election,  and  which  he  the  defen- 
dant, so  being  such  returning  officer  as 
aforesaid,  was  then  required  on  behalf  of 
Sir  Frederick  Tbesiger,  a  candidate  at  the 
said  election,  to  put  and  did  then  put  to  him 
the  plaintiff,  and  he  the  plaintiff  was  then 
and  there  willing  and  ready  to  take  and 
then  and  there  offered  to  take  the  oath  by 
the  said  act  of  parliament  authorized  to  be 
administered  by  the  returning  officer  at  any 
election  of  a  member  or  members  to  serve 
in  parliament  if  required  on  behalf  of  any 
candidate  at  the  time  aforesaid  to  any  voter, 
if  he  the  defendant,  so  being  such  returning 
officer  as  aforesaid,  should  be  required  to 
administer  and  should  then  offer  to  admi- 
nister the  said  oath,  of  all  which  he  the 
defendant,  so  being  such  returning  officer  as 
aforesaid,  then  had  notice ;  but  he  the  de- 
fendant was  not  then  required  to  administer 
and  did  not  then  offer  to  administer  the  said 
oath,  and  the  vote  of  him  the  plaintiff  then 
and  there  of  right  ought  to  have  been 
received  and  admitted  and  allowed  to  be 
entered  and  recorded,  and  the  defendant,  so 
being  then  and  there  returning  officer  as 
aforesaid,  was  then  and  there  requested  to 
receive  and  admit  and  allow  to  be  entered 
and  recorded  the  vote  of  him  the  plaintiff, 
so  tendered  as  aforesaid.  Nevertheless  he 
the  defendant,  so  being  then  and  there  re- 
turning officer  as  aforesaid,  well  knowing 
the  premises,  but  contriving,  and  wrong- 
fully, fraudulently  and  wilfully  intending  to 
injure  and  damnify  him  the  plaintiff  in  this 
behalf,  and  wholly  to  injure  and  disappoint 
him  of  his  privilege  of  and  in  the  premises, 
did  then  and  there  hinder  him  the  plaintiff 
from  giving  his  vote  in  that  behalf,  and  did 
then  and  there  absolutely  reject  the  vote  of 
the  plaintiff,  by  him  so  tendered  at  the  said 
election  as  aforesaid,  and  did  then  and  there 
absolutely  refuse  to  permit  him  the  plain- 
tiff to  give  his  vote  for  choosing  a  burgess 
for  the  borough  of  Abingdon  aforesaid  to 
the  parliament  aforesud,  and  did  not  receive 
nor  admit  nor  allow  to  be  entered  and 
recorded  the  vote  of  him  the  plaintiff  for 
choosing  James  Caulfield,  Esq.  a  burgess 
of  that  borough,  to  serve  in  that  parliament, 
contrary  to  the  said  act  of  parliament  and 
to  the  statutes  in  that  case  made  and  pro- 
vided. And  a  burgess  of  that  borough  was 
elected  for  that  parliament,  he  the  plaintiff 
2  M 
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being  so  excluded  from  giving  hU  vote,  and 
his  vote  being  so  rejected  by  him  the  de- 
fendant, so  being  such  returning  officer  as 
aforesaid,  and  without  any  vote  of  him  the 
plaintiff,  then  and  there,  by  virtue  of  the 
writ  and  precept  aforesaid,  to  the  injury, 
enervation,  and  destruction  of  the  aforesaid 
privilege  of  him  the  plaintiff  in  the  pre- 
mises, and  the  deprivation  and  loss  of  hi$ 
said  right  to  vote  at  the  said  election,  and  to 
have  his  vote  received  and  admitted  and 
allowed  to  be  entered  and  recorded  by  the 
defendant,  so  being  such  returning  officer  as 
aforesaid. 

The  second  count  of  the  declaration  was 
for  refusing  to  record  the  plaintiff's  vote 
except  as  a  vote  tendered.  The  last  count 
was  for  allowing  a  scrutiny  at  the  poll,  and 
then  deciding  that  the  plaintiff  was  not  qua- 
lified to  vote. 

The  only  plea  on  the  record  at  the  time 
of  the  trial  was,  "  not  guilty  by  statute." 

The  second  and  last  counts  of  the  decla- 
ration, the  pleas  which  were  demurred  to, 
and  the  judgment  thereon,  are  reported  at 
length  in  15  Law  J.  Rep.  (n.s.)  C.P.  S05. 

The  clauses  of  the  act  of  parliament  ma- 
terial for  the  argument  in  this  case  are 
inserted  below  (1). 

The  cause  was  tried,  before  Maule,  J.,  at 
the  Summer  Assizes  for  Berkshire  1846, 


( 1 )  6  &  7  Victc.  18. 1 79. "  That  at  erery  election 
for  a  member  or  members  to  serre  in  parliament  for 
any  county,  city,  or  borough,  the  register  of  voter* 
(O  made  as  aforesaid  shall  be  deemed  and  taken  to 
be  conclusive  evidence  that  the  persons  therein 
named  continue  to  have  the  qualifications  which 
are  annexed  to  their  names  respectively  in  the 
register  in  force  at  such  elections.  Provided  always, 
that  no  person  shall  be  entitled  to  vote  at  any  future 
election  for  a  member  or  members  to  serve  in  par- 
liament for  any  city  or  borough,  unless  he  shall 
ever  since  the  SIstof  July,  in  the  year  in  which  his 
name  was  inserted  in  the  register  of  voters  then  in 
force,  have  resided,  and  at  the  time  of  voting  shall 
continue  to  reside,  within  the  city  or  borough,  or 
place  sharing  in  the  election  for  the  city  or  borough, 
in  the  election  for  which  be  shall  claim  to  be  enti- 
tled to  vote,  or  within  the  distance  thereof  required 
by  the  said  recited  act  to  entitle  such  person  to  be 
registered  in  any  year." 

Section  81.  ""That  in  all  elections  whatever  of  a 
member  or  members  to  serve  in  parliament  for 
any  city  or  borough,  no  inquiry  shall  be  permitted 
at  the  time  of  polling  as  to  the  right  of  any  person 
to  vote,  except  only  as  follows ;  (that  is  to  say),  that 
the  returning  officer  or  his  respective  deputy  shall, 
if  required  on  behalf  of  any  candidate,  put  to  any 
voter  at  the  time  of  his  tendering  his  vote,  and  not 


when  it  appeared  that  the  plaintiff  wu  t 
dissenting  preacher  who  lived  at  Abingdon 
till  February  1844,  when  he  left  and  took 
his  furniture  with  him  ;  that  he  then  under- 
took the  charge  of  a  chapel  at  Crravesend, 
where  he  resided  from  February  till  the  day 
before  the  election,  which  took  place  on  the 
8th  of  July  1844,  and  that  on  the  7tli 
of  July  1844  he  returned  to  Abingdon. 
The  house  in  which  he  resided  ap  to  Feb- 
ruary 1844  being  stiU  uninhabited,  be  bor- 
rowed a  bed,  placed  it  in  the  bouse,  slept 
there  on  the  night  of  the  7th  of  July,  sod 
tendered  his  vote  at  the  election  on  the 
following  day.  His  vote  was  objected  to  at 
the  poll  by  the  agent  for  one  of  the  candi- 
dates ;  the  defendant,  who  was  mayor  and 
returning  officer  for  the  borough,  agisted  by 
the  town  clerk  (whom  he  consulted  on  tbe 
occasion)  entered  into  the  merits  of  the  vote, 
and  finally  refused  to  accept  the  vote  except 
as  a  vote  "  tendered."  The  agent  for  tbe 
candidate  for  whom  the  plaintiff  wished  to 
vote  called  defendant's  attention  to  the 
provisions  of  6  Vict.  c.  18,  and  protested 
against  his  interference  with  the  voter  in 
any  way  except  as  provided  by  the  81st 

afterwards,  the  following  questions,  or  either  at 
them : — 

"  1.  Are  you  the  same  person  whose  name  appean 
as  J.  B.  on  the  register  of  voters  now  in  fme 
for  the  city  [or  borough]  of  [« 

the  ease  may  be]  1 

2.  Have  you  already  voted,  either  here  or  else- 
where, at  this  election  for  the  city  [or  boroogh] 
of  [at  the  eaee  mag  he\  X" 

Section  82.  "  That,  save  aa  aforesaid,  it  ahall  net 
be  lawful  to  require  any  voter  at  any  election  what- 
ever of  a  member  or  members  to  serve  in  parlis- 
ment  to  take  any  oath  or  affirmation,  either  in 
proof  of  his  freehold,  or  of  his  teddcnce,  age,  or 
other  qualification  or  right  to  vote,  any  law  or  sta- 
tute, local  or  general,  to  tbe  contrary  notwithstsad- 
ing;  nor  to  reject  any  vote  tendered  at  such  dectiso 
by  any  person  whose  name  shall  be  upon  tbe  regis- 
ter of  voters  in  force  for  tbe  time  bring,  except  by 
reason  of  its  appearing  to  the  retaming  officer  or 
his  deputy,  upon  putting  such  questions  as  afin- 
said,  or  either  of  them,  that  the  persoo  so  claioiiBg 
to  vote  is  not  the  same  person  whose  name  appean 
on  such  register  as  aforesaid,  or  that  be  bad  pien- 
ously  voted  at  the  same  election,  or  except  by  laiMi 
of  such  person  refusing  to  answer  the  said  qyeHisss 
or  either  of  them,  or  to  take  the  said  oaA.  or  nak* 
the  said  affirmation,  or  to  take  or  maks  Um  ss&ar 
affirmation  against  bribery ;  and  no  aenillay  AiB 
hereafter  be  allowed  by  or  befim  ai^  is<1il>^ 
officer  with  regard  to  any  vote  g^tvas  «r  IHJM* 
at  any  such  election;  any  law,  statotSi  ar  «N|e I* 

the  contrary  notwithstanding."  

Section  97.  "And  be  it  enaeto^  HM  MMV 
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section  of  diat  act  The  jury  found  there 
was  no  malice  on  the  part  of  Uie  defendant, 
Uiat  the  plaintiff  was  not  in  fact  entitled  to 
vote,  and  that  the  rejection  of  his  vote  was 
a  wilful  act  on  the  part  of  the  defendant 
(•'.«.  that  defendant  did  not  reject  the  vote 
by  mistake,  but  that  he  intended  to  reject 
it).  Upon  this  the  learned  Judge  directed 
a  verdict  for  the  defendant,  with  liberty  to 
the  plaintiff  to  move  to  enter  a  verdict  for 
him  for  40«.,  at  which  sum  the  jury  assessed 
the  damages  for  the  wilful  act  of  the  defen- 
dant. 

A  rule  was  obtained  accordingly  by  King- 
lake,  Serf.,  and  now — 

sberifl^  under-sheriff,  clerk  of  the  peace,  town  clerk, 
secondary,  returning  officer,  clerk  of  the  crown, 
postmaster,  overseer,  or  other  person,  or  public 
officer,  reqnired  by  diis  Act  to  do  any  matter  or 
thing,  shall  for  every  wilfnl  misfeasance,  or  wilful 
act  of  commission  or  omission  contrary  to  this  Act, 
forfeit  to  any  party  aggrieved  the  penal  sum  of 
loot,  or  such  less  sum  as  the  jury  before  whom 
Biay  be  tried  any  action  to  be  brought  for  the  reco- 
very of  the  berore- mentioned  sum  shall  consider 
just  to  be  paid  to  such  party,  to  be  recovered  by 
such  party,  with  full  costs  of  suit,  by  action  for 
debt  m  any  of  her  M^esty's  superior  courts  at 
Westminster:  Provided  always,  that  nothing  herein 
contaiDed  shall  be  oonstrued  to  supersede  any 
remedy  or  action  aguust  any  returning  officer 
according  to  any  law  now  in  force." 

Section 98.  "That  it  shall  and  may  be  lawful  for 
any  aueh  committee  (>.  c.  committee  of  the  House 
of  Commons)  to  inquire  into  and  to  decide  upon 
the  right  to  vote  of  any  person  who,  being  upon  the 
register  of  voters  in  force  at  the  time  of  such  elec- 
tion, shall  have  voted  in  such  election,  or  not  being 
npon  such  register  shall  have  tendered  his  vote  at 
such  election,  in  case  the  name  of  such  person  shall 
have  been  specially  retained  opon  such  register,  or 
inserted  therein,  or  expunged  or  omitted  therefrom, 
by  the  express  decision  of  the  revising  barrister 
who  shall  have  revised  the  list  of  voters  from  which 
such  register  shall  have  been  formed;  and  also  that 
it  shall  and  may  ba  lawful  for  such  committee  to  in- 
quire into  and  to  decide  upon  the  right  to  vote  of  any 
person  who,  being  upon  such  register,  shall  have 
voted  in  such'  election,  so  far  as  the  same  may  be 
disputed  on  the  grotmd  of  legal  incapacity  at  the 
time  of  his  voting,  under  and  by  virtue  of  any  sta- 
tute now  or  hereafter  to  be  in  force,  or  on  the  ground 
of  any  other  legal  incapacity  at  the  time  of  his 
voting,  which  may  have  arisen  subsequently  to  the 
•xpiration  of  the  time  allowed  for  making  out  the 
list  of  voters,  from  which  the  register  of  voters  in 
force  at  the  time  of  such  election  shall  have  been 
formed ;  but  that,  except  in  such  case  or  on  such 
grounds  as  aforesaid,  the  register  of  voters  in  force 
at  the  time  of  such  elecrion  shall,  so  far  as  regards 
the  proceedings  before  such,  committee,  be  finu  and 
conclusive  to  all  intents  and  purposes,  as  to  the 
right  to  vote  in  such  election  of  every  person  who 
shall  be  upon  such  register." 


Talfourd,  Serj.  and  Maynard  shelved 
cause. — The  declaration  in  this  case  contains 
three  counts,  the  effect  of  which  may  be 
shortly  stated,  thus :  The  first  count  charges 
that  the  defendant  rejected  the  plaintiff's 
vote.  The  second  count,  that  the  defen- 
dant refused  to  receive  and  record  the  plain- 
tiff's vote  in  the  ordinary  way,  but  on  the 
contrary  thereof,  entered  it  as  a  vote  "  ten- 
dered" (2),  and  omitted  to  reckon  it  on  the 
poll.  The  last  count,  that  the  defendant 
ordered  and  allowed  a  scrutiny  on  the  plain- 
tiff's vote,  and  decided  that  he  had  no  right 
to  vote  at  the  election.  It  is  alleged  in 
each  count  that  the  plaintiff  was  entitled  to 
vote  at  the  election,  and  such  allegation 
is  material.  Now,  the  learned  Judge  asked 
the  jury  this  question,  "  Did  the  plaintiff 
reside  at  Abingdon  in  July  1844  ?"  And 
the  jury  found  that  he  did  not.  It  is  then 
clear  that  by  the  79th  section  of  the  6  &  7 
Vict.  c.  18.  the  plaintiff  was  not  entitled  to 
vote,  and  therefore  be  cannot  succeed  in 
this  action.  It  is  true  that  the  81st  and 
82nd  sections  of  the  same  act  of  parliament 
regulate  the  questions  which  only  are  to  be 
put  to  the  voter,  and  also  forbid  a  scrutiny 
at  the  poll ;  and  though  it  be  admitted  that 
the  defendant  was  wrong  in  the  course  he 
then  pursued,  still  this  action  will  not  lie 
unless  the  plaintiff  can  prove  that  (as  well 
as  being  on  the  register  of  voters)  at  the  time 
of  the  election  he  had  a  good  title  and  legal 
right  to  vote,  and  also  that  he  has  sustained 
damage  in  consequence  of  the  defendant's 
refusal  to  receive  it.  First,  as  to  damage. 
In  cases  of  contract,  though  no  damage  is 
sustained,  a  party  may  bring  an  action  for 
a  breach.  Such  was  the  case  of  Marzelti 
V.  Williams  (8),  where  the  banker  refused 
to  pay  the  cheque  of  a  customer  having 
assets  in  his  hands ;  but  where  the  action  is 
founded  on  a  tort  there  damage  must  be 
proved — Young  v.  Spencer  (4),  in  which  it 
was  held  that  a  reversioner  could  not  main- 
tain an  action  without  proof  of  damage. 
Second,  no  action  lies  in  this  case,  because 
there  was  no  violation  of  a  right — Mellor 

(2)  The  fi9th  secUon  of  1  &  2  Will  4.  c.  45,  and 
the  9  let  section  of  6  &  7  Vict  c  18,  respectively, 
enact,  *'Thst  the  votes  of  persons  under  certain 
circumstanoes  shall  be  recorded  as  "tendered,"  in 
which  eass  they  are  not  reckoned  on  calculating  the 
numbers  on  the  poll." 

(3)  1  B.  &Ad.415;  s.c.9UwJ,Rep.K.B.42. 

(4)  10  B. &  C.  14d ;  8.  c.  8  Law  J.  Uep.  K.I).  lOti. 
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T.  Spaleman  (5),  Weller  and  wife  v.  Baker 
(6),  Com.  Dig.  '  Action  upon  the  Case,'  (A) 
and  (B  1),  Young  v.  Spencer.  The  79th 
section  expressly  enacts  that  the  defendant, 
under  the  circumstances  proved,  had  no 
right  to  vote,  and  there  can  be  no  infringe- 
ment of  a  right  which  does  not  exist.  The 
breach  of  a  public  duty  by  which  a  private 
individual  sustains  damage,  does  not  neces- 
sarily give  a  right  of  action  for  the  injury 
sustained.  In  order  to  sustain  the  action  it 
must  be  shewn  that  some  legal  right  in 
the  individual  has  been  infringed.  Thus, 
disobedience  to  an  order  of  maintenance 
gives  no  right  of  action  to  the  party  in 
whose  favour  the  order  is  made,  because 
such  party  has  no  legal  right  to  the  main- 
tenance as  against  the  party  ordered  to 
pay,  and  the  latter  can  only  be  proceeded 
against  criminally  as  for  the  breach  of  a 
public  duty — The  King  v.  Robinson  (7), 
Blackledge  v.  Harman{8).  In  Davis  v. 
Black  {9),  it  was  held  that  a  declaration 
against  a  person  for  refusing  to  marry  was 
bad,  because  it  did  not  state  circumstances 
under  which  the  marriage  would  have  been 
legal  and  the  refusal  ille^.  There  is  neither 
damnum  nor  injuria  in  this  case.  The  return- 
ing officer  committed  no  act  of  injustice  to 
the  voter ;  on  the  contrary,  by  being  pre- 
vented from  voting  a  benefit  has  been  con- 
ferred, for  had  the  plaintiff  voted,  an  in- 
dictment might  have  been  preferred  against 
him  for  contravening  the  provisions  of  the 
statute.  Thirdly,  supposing  that  some  loss 
had  accrued  to  the  plaintiff  from  the  de- 
fendant's act,  still  it  is  necessary  that  an 
evil  motive  should  have  existed :  there  must 
be  proof  of  malice — CuUen  v.  Morris  (10), 
Ashhy  V.  White  (11),  Harman  v.  Tappenden 
(12).  It  will  be  urged  that  this  depends 
upon  whether  the  returning  officer  is  a  judi- 
cial or  ministerial  officer — Bamardiston  v. 
Soame  (18) ;  and  it  will  be  said,  that  since 
Cullen  v.  Morris  was  decided  the  6  Vict, 
e.  18.  has  been  passed,  which  makes  the 

(£)  1  Sannd.  346,11.2. 

(6)  2  Wilt.  4U. 

(7)  2  Burr.  800. 

(8)  1  Moo.  &  Rob.  344. 

(9)  1  Gale  &  Dar.  432;  s.e.   10  Law  J.  Rep. 
(M.S.)  Q.B.  338. 

(10)  2  Surk.  N.P.C.  677. 

(11)  2  Lord  Rsym.938. 

(12)  1  East,  £55. 

(13)  Ibid.  o.  a,  568 ;  >.  c.  2  Lev.  1 1 4. 


officer  ministerial  only.  It  will,  however, 
appear,  by  reference  to  the  82nd  sectioo  ti 
the  statute,  that  he  is  to  act  judidally,  sad 
to  exercise  his  judgment  as  to  the  identity, 
previous  voting  and  refusal. 

[Maule,  J. — He  is  only  to  inqniie  tad 
to  take  the  answers.] 

The  86th  section  gives  him  power  to  ia- 
qnire  into  personation ;  and  if  the  aignmat 
for  the  plaintiff  be  just,  a  person  who  chose 
to  personate  and  answer  the  questions  woaU 
have  a  right  to  sustain  an  action  of  tlM 
description  if  the  returning  officer  ioqoiied 
and  then  decided  against  him.  The  late 
case  of  Pater  v.  Baker  (14)  shews  that  it 
is  necessary  to  prove  malice  in  an  actira  of 
this  nature.  Lastly,  the  jury  have  found  that 
the  defendant's  act  of  refusal  was  tni/U. 
The  meaning  of  that  word  is  immatwial  hoe 
because  the  action  is  not  an  action  of  debt 
under  the  97th  section  of  the  6  Vict  c  18. 
Tarr  v.  M'Gahey  (15)  was  an  action  of 
debt  on  the  corresponding  section  of  tke 
Reform  Act,  2  Will.  4.  c.  45.  s.  76:  had 
that  been  an  action  on  the  case,  it  wwdd 
have  been  necessary  to  prove  malice,  for 
the  vord  "  wilful"  of  itself  imports  no  sudi 
meaning.  It  is  clear  from  all  the  cases  tbat 
before  the  Reform  Act,  2  Will.  4.  c  4S, 
and  the  Registration  Act,  6  Vict.  c.  18, 
no  action  on  the  case  would  be  maiotained 
against  the  defendant  without  proof  of  ex- 
press malice,  and  the  effect  of  those  statntei 
is  to  leave  parties  in  the  same  situation  at 
they  were  before,  except  where  an  actioo 
of  debt  is  given  by  them  as  a  cumnlatiTe 
remedy.  If  the  defendant  could  be  pro- 
ceeded against  at  all,  it  must  be  by  indict* 
ment  at  common  law,  or  by  action  of  debt, 
under  the  97th  section  of  6  Vict,  c  18. 

Whateley,  Kinglake,  Setj.,  and  PMp- 
son,  contra. — The  duties  of  Uie  returaing 
officer  are  now  ministerial  only,  though, 
before  the  Reform  Act,  he  performed  bodi 
judicial  and  ministerial  duties.  As  it  cannot 
be  maintained  that  the  sheriff  is  a  judicial 
officer  because  he  seizes  the  goods  of  A.  in 
obedience  to  the  order  of  Uie  Court,  so 
neither  can  it  be  that  a  returning  officer  is 
judicial  because  he  asks  certain  qnestioDS 
fixed  and  ordered  by  the  act  of  parliamcDt; 
and  if  the  wrongful  act  be  the  act  of  a 
ministerial  officer,  no  proof  di  malice  ii 

(14)  yfnte,  124. 

(16)  7  Car.  fc  Pay.  380. 
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neoeasary  —  Cullen  ▼.  Morrit,  BuUer'* 
Nisi  PrHu  p.  64.  It  is  here  admitted  that 
the  returning  officer  did  wrong  when  he 
refused  to  accept  the  vote  of  the  plaintiff. 
Soch  act  was  wilful  on  his  part,  and  that 
constitntes  malice  in  law  —  Bromage  y. 
Protter  (16).  The  Court  will  imply 
malice  from  the  simple  act  of  refusal,  as 
they  did  in  Cn»er  t.  Pitting  {11).  The 
plaintiff  had  a  right  to  have  his  vote  re« 
corded.  The  object  of  the  act  of  parlia- 
ment was  to  prevent  being  done  just  what 
the  officer  did — scrutinize  at  the  poll.  The 
plaintiff  was  on  the  roister,  and  there- 
fore had  a  right  to  vote  at  the  election  ;  as 
to  the  ultimate  right,  that  has  nothing  to 
do  with  this  case.  The  right  of  the  plaintiff 
was  invaded  when  the  defendant  refused  to 
receive  the  vote,  and  at  that  moment  a  right 
of  action  vested,  though  no  damage  was 
proved— Bfo/!eW  v.  Payne  (18),  Com.  Dig. 
'  Action  on  the  case  for  Misfeasance,'  A,  2, 
Cliflon  y.  Hooper  (19);  and  as  is  said 
by  Lord  Holt,  in  Ashhy  v.  White,  "  when 
a  new  act  of  parliament  is  made  for  the 
benefit  of  a  subject,  if  a  man  be  hindered 
from  the  enjoyment  of  it,  he  shall  have  an  ac- 
tion against  the  party  who  obstructed  bim." 

[Crbsswell,  J.  —  It  may  be  that  the 
officer,  by  his  duty  to  others,  ought  to  have 
recorded  the  vote,  but  had  no  such  duty  to 
perform  to  the  voter  himself.] 

It  is  submitted  that  the  plaintiff's  right 
to  Tote,  and  the  corresponding  duty  of  the 
defendant  to  receive  and  enrol  his  vote,  is 
clear  and  indisputable.  The  98th  section 
of  the  6  Vict.  c.  18.  provides  that  the  cor- 
rectness of  the  register  of  voters  shall  only 
be  questioned  before  the  House  of  Com- 
mons. To  the  returning  officer  the  register 
i*  a  record,  and,  therefore,  as  Lord  Coke 
•ays,  an  "absolute  verity."  How  can  it 
be  said  there  has  been  no  breach  of  duty 
when  the  defendant  has  usurped  an  autho- 
rity not  belonging  to  his  office,  and  used  it 
prejudicially  to  the  plaintiff?  Suppose  a 
Toter  took  the  oath  against  bribery,  but  the 
ntuming  officer  knew  that  such  voter  had 

(16)  4  B.  ft  C.  247;  ■.  e.  S  L«ir  J.  Rep.  K.B. 

(17)  Ibid.  26;  •.«.  3UwJ.  Rep.K.B.  131. 

(18)  4  B.  &  Ad.  410;  s.e.  2  U«  J.  Rep.  (h.s.) 
K.B.  68. 

( 19)  6  Q.B.  Rep.  468 ;  s.  e.  14  Uw  J.  Rep.  (n.s.} 
Q.B.  1. 


been  bribed,  could  he  refuse  to  receive  his 
vote  ?  Could  he  refuse  the  vote  if  such 
voter  had  received  parochial  relief?  Clearly 
he  could  not.  If  the  decision  should  be 
against  the  pluntiff  in  this  case  it  will  be 
dangerous  to  the  public,  a  direct  encourage- 
ment to  the  usurpations  of  returning  officers, 
and  will  render  a  nullity  some  of  the  most 
important  provisions  of  the  Reform  and 
Registration  Acts.  As  the  plaintiff  had  a 
right  to  give  his  vote,  the  remedy  for  the 
infringement  of  it  exists ;  and  it  is  admitted 
that  this  is  the  right  form  of  action  to  en- 
force such  remedy.  Lastly,  looking  at  the 
pleadings  and  the  finding  of  the  jury,  the 
plaintiff  is  entitled  to  a  verdict.  It  is  sub- 
mitted that  the  allegations  in  the  declara- 
tion that  the  plaintiff  was  entitled  to  vote, 
and  had  a  right  to  vote,  means  entitled  as 
against  the  defendant,  though  as  against 
the  world  he  had  no  such  right.  Heath  v. 
Miluard  (20)  illustrates  Uie  proposition 
that  the  meaning  of  words  in  pleading  will 
not  be  extended  beyond  that  which  is  suf- 
ficient to  maintain  the  action.  If  the  terras 
in  which  the  right  to  vote  is  alleged  had 
been  traversed  in  a  plea,  such  traverse  would 
have  been  found  for  the  plaintiff.  Next, 
though  it  be  not  necessary  to  prove  malice, 
if  the  defendant  was  a  ministerial  officer 
only  —  Sehinotti  v.  Bunsfed (il),  still,  if 
he  was  a  judicial  officer,  no  malice  is  alleged 
in  the  first  count,  and  the  only  question  on 
that  count  is  as  to  the  right. 

[Maule,  J. — Malice  is  alleged,  "contriv- 
ing and  wrongfully,  fraudulently,  and  wil- 
fully intending,"  &c. ;  it  is  not  necessary 
to  use  the  exact  words,  as  you  must  "  trea- 
son" or  "  feloniously."] 

Saxon  V.  Castle  {27i)  is  an  authority  to 
shew  that  it  is  necessary  ;  and  that  decision 
enlarges  the  catalogue  of  technical  words, 
which  do  not  admit  the  use  of  equivalents. 
The  only  plea  is,  not  guilty  by  statute ;  and 
under  it  the  defendant  was  not  entitled  to 
prove  that  the  plaintiff  did  not  reside.  Had 
such  defence  been  expanded  on  the  record, 
it  would  have  tendered  a  bad  issue,  one  that 
a  jury  could  not,  but  the  House  of  Com- 

(20)  2  Bing.  N.C.  98 :  s.  o.  4  Law  J.  Rep. 
(II.8.)  C.P.  292. 

(21)6  Term  Rep.  646. 

(22)  6  Ad.  &  £1.  652;  t.c.  6  Law  J.  Rep.  (n.s.) 
K.B.  177. 
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mons  only  could,  inquire  into.  If  a  plea 
such  as  that  suggested  would  have  been  a 
bad  plea,  proof  of  the  facts  which  such 
plea  must  have  alleged  under  the  statutable 
plea  of  not  guilty  cannot  be  an  answer  to 
this  action. 

Cur.  adv.  vult. 

CoLTMAM,  J.,  delivered  the  judgment  of 
the  Court. — This  was  an  action  against 
the  returning  officer  of  the  borough  of 
Abingdon,  for  refusing  to  admit  the  plain- 
tiff to  give  his  vote  at  an  election  of  a 
member  of  parliament  for  the  borough. 
The  pituntiff's  name  bad  been  regularly 
placed  on  the  register  of  voters  for  the 
borough,  but  he  had  ceased  to  reside  there, 
and  at  the  time  of  the  election  resided  with 
his  family  at  Gravesend.  He,  however, 
tendered  himself  to  g^ve  his  vote  at  the 
election,  insisting,  that  on  his  answering 
satisfactorily  the  questions  which  the  return- 
ing officer  was  authorized  to  put  to  him, 
and  taking  if  required  the  oaths  authorized 
to  be  administered  to  a  voter  at  an  election 
of  a  member  of  parliament,  he  was  entitled 
to  have  his  name  placed  on  the  poll,  and 
reckoned  upon  the  final  close  of  the  poll. 
The  returning  officer,  however,  rejected  the 
vote,  and  for  this  rejection  the  action  was 
brought.  Upon  the  trial,  the  jury  having 
declared  themselves  satisfied  that  the  plain- 
tiff was  not  entitled  to  vote,  and  that  the 
defendant  was  not  actuated  by  any  malicious 
motive,  though  the  act  of  rejecting  the  vote 
was  wilful,  found  a  verdict  by  direction  of 
the  Judge  for  the  defendant,  but  leave  was 
reserved  to  the  plaintiff  to  have  a  verdict 
entered  for  him  for  40«.,  if  the  Court  should 
be  of  opinion,  that  on  the  facts  proved  in 
the  absence  of  malice,  the  action  was  main- 
tainable. A  rule  niti  having  been  granted 
in  conformity  with  the  leave  reserved,  it 
was  contended  on  behalf  of  the  plaintiff,  that 
as  the  provisions  of  the  statute,  6  &  7  Vict, 
c.  18.  8.  82,  are  express,  "  that  it  shall  not 
be  lawful  to  reject  any  vote  tendered  at 
any  election  of  a  member  to  serve  in  parlia- 
ment, by  any  person  whose  name  shall  be 
on  the  register  of  voters  in  force  for  the 
time  being,  except  by  reason  of  its  appear- 
ing to  the  returning  officer  upon  putting 
the  questions  mentioned  in  the  statute,  that 
the  person  so  claiming  to  vote  is  not  the 


same  person  whose  name  appears  on  so^ 
register,  or  that  he  had  previously  voted  at 
the  same  election,  or  except  by  reason  of 
such  person  refusing  to  answer  the  aaid 
questions  or  either  of  them,  or  to  take  the 
said  oath  or  make  the  said  affirmation,  w 
to  take  or  make  the  oath  or  affirmatian 
against  bribery,"  it  was  therefore  a  clear 
violation  of  duty  by  the  returning  officer  to 
reject  the  vote,  and  that  such  an  act  was  an 
injury  to  the  voter's  right,  and  a  damage  to 
him,  for  which  an  action  lay,  on  the  princi- 
ples established  by  the  cases  of  AMg  t. 
fVhite,  Clifton  v.  Hooper ;  and  the  dictum 
of  Lord  Denman  in  the  latter  of  those  cases 
was  particularly  relied  on,  where  it  was 
said,  that  "  when  the  clear  right  of  a  party 
is  invaded  in  consequence  of  another's 
breach  of  duty,  he  must  be  entitled  to  an 
action  against  that  party  for  some  amount." 
On  the  part  of  the  defendant,  the  79tk 
section  of  the  statute  6  &  7  Vict.  c.  18. 
was  relied  on,  by  which  it  was  provided, 
"  that  no  person  shall  be  entitled  to  vote  at 
any  future  election  for  a  member  to  serve 
in  parliament  for  any  borough,  unless  he 
should  ever  since  the  31st  of  July  in  the 
year  in  which  his  name  was  inserted  in  the 
raster  of  voters  then  in  force  have  resided, 
and  at  the  time  of  voting  should  continue 
to  reside  within  the  borough,  or  within  the 
distance  thereof  required  by  the  act  to  entitle 
him  to  be  registered ;"  and  it  was  contended, 
that  the  plaintiff,  in  seeking  to  vote  con- 
trary to  the  express  provisions  of  the  act  of 
parliament,  was  himself  endeavouring  to 
commit  a  misdemeanour,  for  which  he  might 
be  criminally  responsible.  It  was  not  denied 
that  the  returning  officer,  in  refusing  to 
admit  the  vote,  had  mistaken  his  duty,  and 
acted  in  contravention  of  the  82nd  section 
of  the  act  of  parliament,  and  might  have 
subjected  himself  to  a  criminal  prosecution 
for  the  breach  of  a  public  duty ;  but  it  mu 
insisted  that  the  rejection  of  the  vote  under 
these  circumstances  could  not  be  made  die 
ground  of  a  civil  action  at  the  suit  of  the  po^ 
son  rejected.  It  appears  to  us,  that  dtis  view 
of  the  case  is  correct.  The  object  of  the  ats- 
tutes,  2  Will.  4.  c.  45.  and  6  &  7  Vict  c  18, 
in  limiting  the  questions  that  should  bapat 
to  a  voter,  appears  to  be  to  prevent  a  wails 
of  time  by  going  into  intricate  qnertioBS  of 
law  or  fact,  so  that  all  who  were  entided  tp 
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vote  might  have  the  opportunity  of  doing 
•o  within  the  limited  time  now  allowed  for 
the  purpose.  This  restricting  of  the  inquiry 
to  two  simple  questions,  though  highly 
Convenient  with  reference  to  the  general 
Conduct  of  an  election,  was  incidentally 
attended  with  this  inconvenience,  that  it 
put  it  in  the  power  of  parties  who  were  not 
entitled  to  vote  to  have  their  names  put 
upon  the  poll,  and  thereby  to  influence  the 
election.  But  it  appears  to  us,  that  although 
a  party  in  the  situation  of  the  plaintiff  has 
the  power  in  this  way  to  compel  the  return- 
ing officer,  under  the  apprehension  of  a 
prosecution,  to  put  his  name  upon  the  poll, 
he  has  not  the  right  to  do  so ;  that  in  doing 
■o  he  is  acting  in  direct  contravention  of  the 
act  of  parliament,  the  terms  of  which  are 
express,  "  that  he  shall  not  be  entitled  to 
vote;"  and  that  the  rejection  of  his  vote 
Cannot  amount  to  a  violation  of  anything 
which  the  law  can  consider  as  his  right. 
The  foundation  of  the  plaintiff's  action  is 
the  injury  to  his  right ;  but  we  are  of  opinion, 
for  the  reason  above  given,  that  he  has  no 
right,  and  consequently  that  he  has  suffered 
no  injury.  The  rule,  therefore,  for  enter- 
ing a  verdict  for  the  plaintiff,  must  be  dis- 
charged. This  is  to  be  considered  as  the 
judgment  of  my  Brothers  Maule,  Cresswell, 
and  myself,  the  Chief  Justice  having  been 
counsel  in  the  case,  and  declining  to  inter- 
fere. 

Rule  discharged. 


1847. 
June  7. 


'  J.  J.  HARORAVE  (bT  HIS  NEXT 
FRIEND  AND  MOTHER  M. 
BARORAVe)  V.  HARORAVE 
AND  OTHERS. 

Witness — Court  of  Chancery — Commit' 
Mo»  to  examine  Witnesses, 

The  Court  of  Chancery,  by  a  decree  in 
a  emit,  directed  an  issue  at  law  to  he  tried  in 
this  court,  when  the  plaintiff  had  a  verdict. 
A  new  trial  of  the  issue  was  subsequently 
directed,  and  a  commission  granted,  by  the 
Court  of  Chancery,  to  the  defendants  to 
examine  a  witness  residing  in  France,  On 
application  to  this  Court  to  instruct  the 
Chaneery  commission  to  allow  the  plaintiff  to 
erote-examine  such  witness  before  them  viv& 
voce,  or  for  the  appointment  of  a  commission 


by  this  Court  to  take  such  cross-examination, 
—Held,  that  the  Court  would  not  interfere 
in  any  way  to  alter  the  powers  and  duties  of 
Commissioners  appointed  by  the  Court  of 
Chancery. 

F.  Pulling  moved  for  a  rule  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty 
to  cross-examine  vivd  voce  on  oath,  before 
the  Commissioners  on  the  commission  di- 
rected to  be  issued  by  an  order  of  the  Master 
of  the  Rolls,  on  the  Ist  of  December  1846, 
B.  H.  T,  a  witness,  on  the  part  of  the 
defendants,  residing  at  Boulogne,  such  cross- 
examination  to  take  place  at  the  same  time 
and  place  with  the  examination  under  the 
said  commission,  and  why  the  cross-exami- 
nation and  answers  should  not  be  reduced 
into  writing,  and  returned  with  the  commis- 
sion, or  why  a  commission  should  not  issue 
out  of  this  court  for  the  cross-examination 
of  the  said  B.  H.  T,  such  cross-examination 
to  take  place  at  the  time  and  place  of  exe- 
cuting the  said  commission  out  of  Chancery, 
and  why  the  defendants'  attorney  should 
not,  within  four  days  previous  to  the  execu- 
tion of  the  commission,  furnish  the  plaintiff's 
attorney  with  a  copy  of  the  interrogatories 
to  be  administered  to  the  said  B.  H.  T.  on 
the  part  of  the  defendants.  The  rule  was 
moved  for  on  the  affidavit  of  the  defendants' 
attorney,  which  stated  that,  by  a  decree  of 
the  Master  of  the  Rolls,  made  on  the  22nd 
of  July  1844,  in  a  suit,  wherein  the  above- 
named  J.  H.  H,  an  infant,  by  his  mother 
M.  H,  is  plaintiff,  and  H.  and  others  are 
defendants,  an  issue  at  law  was  du-ected  to 
be  tried  in  this  court,  whether  the  plaintiff  is 
the  child  of  J.  H.  named  in  the  pleadings  in 
the  said  Chancery  suit.  That  in  Michael- 
mas term,  1845,  the  defendant  obtained 
a  rule  for  a  commission  out  of  this  court 
to  examine  in  France,  vivd  voce,  de  bene 
esse,  the  said  B.  H.  T,  and  two  other  wit- 
nesses, on  the  part  of  the  defendants,  with 
liberty  for  the  plaintiff  to  cross-examine 
such  witnesses  respectively ;  that  the  com- 
mission issued  before  which  the  two  other 
witnesses  were  examined  and  cross-exa- 
mined in  France;  that  the  said  B.  H.  T. 
was  present  at  the  hotel  when  the  Commis- 
sioners sat,  but  that  she  refused  to  be  exa- 
mined. That  the  cause  was  tried,  before  the 
late  Chief  Justice  Tindal,  at  the  Sittings 
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after  Hilary  term,  1845,  and  a  verdict  found 
for  the  plaintiff.  That  by  an  order  of  the 
Master  of  the  Rolls  of  the  lat  of  December 
1846,  on  the  application  of  the  defendants, 
a  new  trial  of  the  issue  was  directed  to  take 
place  at  the  sittings  after  this  term,  and  that 
the  defendants  should  be  at  liberty  to  sue 
out  a  commission  to  examine  the  said 
B.  H.  T,  now  residing  in  France;  and  that 
the  examination  and  cross-examination  of 
the  two  other  witnesses  taken  under  the 
previous  commission,  and  read  on  behalf  of 
the  defendants  at  the  former  trial  of  the  issue, 
should  be  read  at  the  new  trial  thereof  then 
ordered. 

The  affidavit  then  stated  that  tJie  said 
B.  H.  T.  lived,  during  his  lifetime,  with 
the  said  J.  Hargrave,  father  of  the  now 
plaintiff,  in  France,  as  his  wife,  and  would, 
no  doubt,  be  examined  on  the  part  of  the 
defendants  to  endeavour  to  prove  non-ac- 
cess between  the  said  plaintiff's  father  and 
mother  within  the  time  during  which  the 
plaintiff  was  b^otten ;  that  it  was  there- 
fore most  material  for  the  plaintiff  that  the 
said  B.  H.  T.  should  be  cross-examined 
vivd  voce,  and  that  it  was  impossible, 
from  the  nature  of  the  case,  to  prepare 
beforehand  written  interrogatories  which 
would  lead  to  a  full  and  fair  investigation. 
It  further  stated,  that  a  similar  applica- 
tion for  an  order  had  been  made  to  the 
Master  of  the  Rolls  and  to  a  Judge  at 
chambers.  The  former  regretted  that  the 
rules  of  the  Court  of  Chancery  did  not 
empower  him  to  make  such  an  order :  the 
latter  referred  the  matter  to  the  full  Court. 
He  contended  that  this  Court  had  power 
to  supply  the  defect  in  the  powers  of  the 
Court  of  Chancery,  and  that  for  the  satis- 
factory elucidation  of  the  truth  at  the  trial, 
the  conduct  of  which  was  within  the  juris- 
diction of  this  Court,  an  instruction  to  the 
Commissioners  appointed  by  the  Court  of 
Chancery,  or  a  new  commission  to  cross- 
examine  B.  H.  T,  as  prayed  for,  would  be 
granted. 

Wilde,  C.J.  —  I  do  not  see  how  the 
plaintiff  can  get  what  is  asked  for  by  this 
rule.  A  commission  to  examine  witnesses 
has  been  sued  out  of  the  Court  of  Chancery, 
and  if  any  alteration  is  to  be  made  in  the 
terms  of  that  commission,  recourse  must  be 


had  to  the  Court  which  issued  it.  This 
Court  acts  in  assistance  of  the  Court  o( 
Chancery,  but  it  does  not  interfiere  with 
and  controul,  or  amplify  its  orders.  That 
Court  was  possessed  of  all  the  information 
necessary,  and  bad  authority  to  order  • 
commission  to  issue  with  as  extensive 
powers  as  the  nature  of  the  case  requires. 
Here  the  cause  has  been  tried,  and  some  wit- 
nesses residing  abroad  were  examined  and 
cross-examined  under  a  commission  issued 
by  this  Court ;  but  in  consequence  of  the 
refusal  of  another  and  most  material  witness 
to  be  examined,  those  proceedings  hare 
failed,  a  new  trial  has  been  granted  by  the 
Court  of  Chancery,  and  a  commission  issued 
by  that  Court  to  examine  this  particular 
witness.  The  Court  of  Chancery,  then,  has 
exercised  its  discretion  after  investigating 
the  matter,  and  we  are  asked  to  order  the 
witness  to  be  examined  in  a  way  that  Court 
omitted  to  do.  It  is  said  that  by  the  rales  and 
practice  of  the  Court  of  Chancery,  no  power 
can  be  obtuned  to  cross-examine  a  witness 
vivd  voce,  but  only  on  interrogatories,  whidi, 
in  this  particular  case,  are  insufficient  or 
the  purposes  of  justice.  But  all  the  parties 
were  before  the  Court  of  Chancery  when 
the  new  trial  was  prayed  for  and  granted. 
The  powers  of  that  Court  are  very  extensive, 
and  the  parties  might  have  been  compelled 
to  receive  the  boon  they  asked  for  on  such 
terms  as  that  Court  thought  equitable  and 
expedient:  and  we  cannot  enter  into  a 
subject  which  they  were  competent  to  de- 
cide and  have  decided.  This  rule  asks,  in 
the  alternative,  for  powers  to  be  granted  to 
the  plaintiff  to  cross-examine  a  particnlar 
witness  before  the  Chancery  commission,  or 
for  a  commission  to  issue  from  this  Court 
to  cross-examine  the  same  witness.  But  to 
issue  a  commission  to  cross-examine  a  wit- 
ness is  not  consistent  with  the  practice  of 
this  Court,  and  the  former  part  of  the  rule, 
if  granted,  would  be  abortive  in  its  resniL 
We  cannot  impose  upon  die  Chanouy  cmb- 
missioners  the  obligation  to  allow  a  cross- 
examination  to  take  place ;  and  if  ttoy  Hi 
allow  it,  we  could  not  compel  die  CoBrt  of 
Chancery  to  receive  and  act  spoB  evidoKe 
obtained  in  a  manner  contniy  tatilMit  nkidi 
by  its  order  had  been  directed  md  tffunti. 
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I.   3 


RICH  V.  BASTERnELD. 


Ca$e,  Action  on  the — Nuisance — Liability 
of  the  Owner  of  Real  Property  not  in  Oc- 
cupation thereof. 

A,  the  owner  of  a  house,  with  afire-place 
aitd  chimney,  demised  it  to  a  tenant  from 
week  to  week.  The  tenant  lighted  fires, 
and  from  the  position  of  the  chimney  the 
emission  of  the  smoke  was  a  nuisance  to  B, 
the  occupier  of  an  adjoining  house.  More 
than  one  week  elapsed,  during  which  this 
nuisance  continued,  and  A.  did  not  determine 
the  tenancy.  B.  brought  an  action  against 
A.  for  causing  and  continuing  this  nuisance, 
to  which  A.  pleaded  not  guilty,  and  not  pos- 
sessed:— Held,  that  on  both  issues  A.  was 
entitled  to  the  verdict. 

1.  The  owner  of  real  property  is  not  re- 
sponsible for  a  nuisance  committed  and  con- 
thttted  thereon  by  the  tenant  in  possession. 

2.  If  the  owner  of  land  demise  it  with  an 
existing  nuisance  thereon,  he  is  responsible 
for  the  continuance  of  that  nuisance  during 
the  term ;  so  if  he  be  a  party  to  the  creation 
of  a  nuisance  after  the  demise;  but  he  is 
tut  responsible  for  a  nuisance  so  created, 
though  such  nuisance  be  a  probable  conse- 
quence of  the  user  of  the  land  as  demised. 

3.  An  omission  on  the  part  of  the  owner 
of  land  to  determine  the  tenancy  after  the 
creation  by  the  tenant  of  a  continuing  nui- 
sance thereon,  is  not  equivalent  to  a  fresh 
demise  of  the  premises  so  as  to  make  him 
responsible  for  such  nuisance. 

This  was  an  action  on  the  case.  The 
declaration  stated  that  the  defendant  was 
possessed  of  a  messuage,  and  erected  and 
continued  chimneys  there,  and  lighted  iires 
there,  and  caused  smoke  to  pour  thence 
into  the  plaintiff's  house  so  as  to  be  a 
nuisance. 

Pleas — Not  guilty ;  and  that  the  defen- 
dant was  not  possessed  modo  etformd. 

At  the  trial,  before  Erie,  J.,  at  the  sittings 
after  Hilary  term  1846,  it  appeared  that  the 
plaintiff  was  owner  and  occupier  of  a  house 
between  which  and  the  road  was  a  space  of 
ground  on  which  there  had  for  some  time 
been  a  building  used  as  a  greenhouse,  in 
which  there  was  a  stove.  The  defendant 
Nsw  Sbrie*,  XVI.— C.P. 


became  owner  of  this  piece  of  ground.  He 
converted  the  greenhouse  into  a  shop  and 
made  a  fire-place  and  chimney  in  it,  and  he 
also  built  a  low  dwelling-house  adjoining,  in 
which  also  were  fire-places  and  chimneys. 
The  chimneys  were  upon  a  level  with  the 
plaintiff's  first-floor  windows.  The  defen- 
dant then  let  the  shop  and  dwelling-house 
to  tenants  from  week  to  week,  who  lighted 
fires  in  the  fire-places.  The  smoke  from 
these  chimneys,  when  the  wind  was  in  a 
particular  direction,  was  driven  into  the 
plaintiff's  drawing-room,  and  was  a  great 
inconvenience  to  the  occupier  of  his  house. 
The  fires  had  never  been  lighted  whilst  the 
buildings  were  in  the  occupation  of  the  de- 
fendant himself,  and  it  did  not  appear  that  the 
premises  had  been  in  the  occupation  of  the 
defendant  at  any  time  subsequent  to  the  first 
use  of  the  fire-places  and  chimneys  in  such 
a  manner  as  to  be  a  nuisance ;  but  several 
weeks  had  elapsed,  during  which  the  fires 
were  lighted,  so  that  the  defendant  had  op- 
portunities to  determine  the  tenancies  after 
the  commencement  of  the  nuisance  and  during 
its  continuance.  On  proof  of  these  facts, 
Erie,  J.  reserved  leave  to  move  to  enter  a 
verdict  for  the  defendant,  ou  both  or  either 
of  the  issues.  In  summing  up,  he  told  the 
jury  that  a  man  had  not  by  law  an  un- 
limited right  to  erect  houses  and  chimneys 
on  his  OMm  ground,  and  left  it  to  the  jury 
to  say  whe^er  the  defendant  had,  in  erect- 
ing these  chimneys,  made  a  reasonable  use 
of  his  right  to  buUd,  in  a  convenient  place 
for  exercising  it.  The  jury  found  a  verdict 
for  the  plaintiff. 

Byles,  Serj.  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant,  pursuant  to  the 
leave  reserved,  or  for  a  new  trial,  on  the 
ground  of  misdirection. 

Talfourd,  Serj.,  and  Peacock,  for  the 
plwntiff. — The  defendant  having  built  the 
fire-places  and  chimneys,  and  demised  them 
in  a  state  fit  for  lighting  fires  and  emitting 
smoke,  must  be  taken  to  have  authorized  the 
tenants  to  make  the  natural  use  of  them, 
and  must  be  responsible  for  the  natural 
consequences  of  his  acts  in  building  and 
demising  chimneys,  viz.,  that  the  tenant 
should  cause  smoke  to  proceed  from  them. 

[Wilde,  C.J. — Is  not  what  he  demises  a 

chimney,  which  the  tenant,  at  his  peril, 

must  use  so  as  to  be  no  nuisance  ?    If  the 

landlord  is    answerable  civilly,   he    must 

2N 
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be  answerable  criminally ;  and  it  seems 
hard  that  he  should  be  liable  to  an  indict- 
ment for  a  nuisance  which,  whilst  the 
tenancy  continues,  he  cannot  stop.] 

The  tenants  here  are  weekly  tenants. 
At  the  end  of  any  week  the  defendant 
could  have  stopped  the  noisanee,  so  that 
in  this  case  there  is  no  hardship  upon 
him.  In  Brent  v.  Haddon  (I)  it  was 
thought,  and  in  Rosetoell  t.  Prior  (2)  it 
was  expressly  decided,  that  he  who  erects 
a  nuisance  is  answerable  for  its  continu- 
ance, though  he  has  parted  with  the  land : 
and  a  sufficient  reason  is  given.  He  trans- 
fers the  land  with  the  wrong,  and  is  answer- 
able for  the  natural  consequences  of  hia 
act.  The  King  v.  Pedlet/{3)  is  also  pre- 
cisely in  point.  There  the  defendant  pur- 
chased the  reversion  of  premises  let  to  ten- 
ants for  short  periods,  and  it  was  held  that 
be  was  indictable  for  a  nuisance  arising  from 
the  foulness  of  a  drain  belonging  to  them. 
Littledale,  J.  there  says,  "  If  a  nuisance  be 
created,  and  a  man  purchase  the  premises 
with  the  nuisance  upon  them,  though  there 
be  a  demise  for  a  term  at  the  time  of  the 
purchase,  so  that  the  purchaser  has  no 
opportunity  of  removing  the  nuisance,  yet, 
by  purchasing  the  reversion,  he  makes  him- 
self liable  for  the  nuisance.  But  if,  after 
the  reversion  is  purchased,  the  nuisance  be 
erected  by  the  occupier,  the  reversioner 
incurs  no  liability ;  yet,  in  such  a  case,  if 
there  were  only  a  tenancy  from  year  to 
year,  or  any  shorter  period,  and  the  landlord 
chose  to  renew  the  tenancy  after  the  tenant 
had  erected  the  nuisance,  that  would  make 
the  landlord  liable.  He  is  not  to  let  the 
land  with  the  nuisance  upon  it.  Here  the 
periods  are  short,  so  that  there  has  been  a 
re-letting,  and  that  has  taken  place  after 
the  user  had  created  the  nuisance."  That  is 
directly  in  favour  of  the  plaintiff  in  this 
case. 

[Cresswbll,  J. — Is  not  that  meant  of 
a  letting  of  the  land  with  the  nuisance  exist- 
ing as  suck  at  the  time  of  the  letting  :  the 
phrase  is,  "  a  re-letting  after  the  user  had 
created  the  nuisance."] 

[Wilde,  C.J. — That  seems  so;  and  in 
Brent  v.  Haddon  and  Rosewell  v.  Prior 


(1)  Cro.  Jac.  555. 

(2)  2  Salk.  460. 

(3)  1  Ad.  &  El.  822  ; 
M.C.  119. 


s.  c.  3  Law  J.  Rep.  (n.s.) 


the  erections  were  nuisances  in  themselves, 
without  any  fresh  act  of  the  tenant.] 

That,  at  all  events,  is  not  the  ground  of 
Lord  Dennian's  judgment  in  The  King  v. 
Pedley.  He  says,  "  The  nuisance  here  has 
been  a  natural  consequence  of  the  nature  of 
the  erection."  And  that  is  the  doctrine  of 
many  cases —  The  King  v.  Moore  (4),  where 
Littledale,  J.  says,  "  If  it  be  the  probable 
consequence  of  the  defendant's  act,  he  is 
answerable."  The  nuisance  in  the  present 
case  is  more  than  the  probable  conaequene* 
of  demising  the  chimneys ;  it  is  the  inevit- 
able and  intended  consequence.  So  The 
King  v.  Carlile  (5)  and  The  King  v.  Cross 
(6)  were  decided  on  the  same  prinei|de. 
The  defendant  is  guilty  of  a  nuisance  if  the 
nuisance  is  the  natural  consequence  of  bis 
act  in  demising. 

[CoLTMAN,  J. — Did  it  appear  whether 
the  defendant  had  in  fact  re-let  the  pranises 
after  the  use  of  the  fires  bad  proved  a 
nuisance  ?] 

He  had  not  actually  re-let  to  othen,  bat 
by  omitting  to  determine  the  weekly  tenancy, 
after  the  creation  of  the  nuisance,  such 
omission  operates  as  a  new  demise  of  the 
premises  with  an  existing  nuisance. 

Then  the  second  issue  is  an  immaterial 
one. 

[Wilde,  C.J. — Even  if  it  be  immaterial, 
we  must  ascertain  whether  it  is  proved  or 
not.  If  the  defendant  has  proved  it,  and  you 
think  you  can  persuade  us  afterwards  that 
it  is  bad  after  verdict  you  may  try;  but  we 
cannot  deprive  the  defendant  of  his  right  to 
take  the  opinion  of  a  court  of  error.] 

The  meaning  of  the  averment  mast  be 
taken  to  be,  that  the  defendant  was  possessed 
at  the  time  he  built  the  chimney*,  not  at  the 
time  the  fires  were  lighted. 

[Williams,  J. — ^Your  declaration  would 
be  bad  imkss  it  contained  an  averment  that 
the  defendant  caused  the  fires  to  be  lighted, 
&c. ;  and  both  issues  seem  to  come  to  this, 
whether  he  can  be  said  to  have  caused  the 
nuisance.] 

It  is  so  ;  and  as  against  third  persons  the 
defendant  was  causing  and  continuing  the 
fires,  &c.,  however  it  may  be  between  him  and 
his  tenants.     In  truth,  the  second  pica  is  a 

(4)  3  B.  &  Ad.  184;  s.  c.  1  Law  J.  Rep,  (n.s.) 
M.C.  30. 

(5)  6  Car.  &  Pay.  630. 

(6)  3  Campb.  224. 
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mere  denial  of  evidence,  and  at  best  is  aa 
argmnoitative  plea  of  not  giulty.  As  to 
tbe  supposed  misdirection,  the  Judge  was 
too  fiivoiirable  to  tbe  defendant. 

[C&S88WZLL,  J. — The  principle  of  holding 
a  man  answerable  for  the  natural  conse- 
qnenoes  of  his  act  might  be  pushed  too  far. 
A  coal-merchant  could  scarcely  be  indicted 
for  a  nuisance,  thongh  he  knew  that  his 
customer  had  a  gaa-woric  the  chimney  of 
which  was  a  nuisance.] 

Bflet,  Serj.,  and  Wordsworth,  for  the 
defimdant,  made  three  points  : — First,  That 
neither  the  defendant  nor  bis  tenants  could  be 
answerable  for  using  the  atmosphere  to  carry 
off  the  smoke  from  fires  used  for  domestic 
purposes.  Every  man  has  a  right,  by  the 
law  of  England,  to  build  houses  on  his  land 
and,  as  incident  to  and  in  this  climate  neoes- 
aary  fordie  occupation  of  them,  toponrsmoke 
into  the  air.  There  is  little  or  nothing  upon 
this  subject  in  our  books ;  but  the  civil  law 
and  common  aense  dearly  establkh  that  the 
air  was  common  and  free  for  all. 

[Cbesswell,  J. — Common  for  use,  but 
not  for  abuse.  Free  to  be  enjoyed,  bat  not 
free  to  be  spoiled.] 

Free  to  be  spoiled  so  far  as  spoiling  is 
neceasarily  involved  in  using ;  and  in  build- 
ing  a  houae  with  a  chimney  and  using  it,  yoa 
must,  from  (be  nature  of  things,  injure  the 
upper  air ;  but  the  owner  of  die  adjoining 
dvae  cannot  complain.  If  he  afterwards 
bnSd  a  house  on  the  spot  up  to  the  place 
wfiere  the  vitiated  air  passes,  he  cannot 
bring  an  action.  And  his  having  built  the 
house  iiratdoes  not  better  his  case.  There  can 
be  no  r^ht  to  the  air  save  by  prescription, 
by  Lord  Tenterdea's  Act,  or  by  grant. 
These  are  all  out  of  the  question  here,  for 
on  the  evidence  the  plaintiff's  house  was 
not  from  time  iniRiemorial,  and  it  was  shewn  to 
have  been  underlease  during  the  period  under 
LoidTenterden's  Act— 5r^v.  Walker{^l)\ 
and  there  was  no  pretence  od°  a  grant.  There 
18  no  fourth  way  of  acquiring  this  right.  He 
cmnot  daim  it  as  mere  pre-occupier.  In 
WmUm*  V.  MorUxttd  (8)  it  was  thought 
that  water  might  be  appropriated  by  pre- 
occupation, but  in  Mason  v.  HM  (9)  that 

<7)  1  Cr.  U.  &  B.  211 ;  a.  c.  3  Law  J.  R«p. 
(v.a.)  Kxoh.  2fi». 

(8)  2  B.  &  C.  910  ;  s.e.  2  Law  J.  Rep.  K.B.  191. 

(9)  5  B.  &  Ad.  I  ;  a.c.  2  Law  J.  R»p.  (n.s.)  K.B. 
118. 


was  ddiberately  overruled.  So,  also,  the 
old  doctrine  about  the  distinction  between 
parties  coming  to  a  nuisance  and  others  is 
now  exploded.  And,  in  short,  a  roan 
cannot  by  building  a  house  on  his  land 
deprive  his  neighbour  of  the  right  to  build 
cottages  on  his  land.  Secondly,  if  any  one 
is  answerable,  it  is  the  occupier,  not  the 
defendant.  A  lessor  is  not  responsible 
for  his  tenant's  acts — not  even  for  liis 
"  probable"  acts ;  but  here  there  is  no 
evidence  that  the  chimneys  might  not  be 
used  so  as  to  be  no  nuisance.  It  really  all 
comes  to  this,  can  you  say  that  the  de- 
fendant caused  this  smoke  ? 

[WiLUAMS,  J. — One  way  of  illustrating 
the  question  is  this :  supposing  the  occupiers 
to  be  indicted  and  found  guilty,  and  a  writ 
to  remove  the  nuisance,  what  is  to  be 
prostrated — is  it  the  chimney  which  the 
lessor  demised,  or  is  it  merely  the  fire 
which  the  tenant  lighted?] 

[Cresswell,  J. — That  very  question 
arose,  and  was  much  considered,  when  I  was 
at  die  bar,  though  it  did  not  come  before 
the  Court.  TIk  corporation  of  Liverpool 
had  indicted  some  large  alkali  works  be- 
longing to  Messrs.  Muspratt,  and  as  their 
only  object  was  to  stop  the  nuisance,  they 
took  out  a  writ.  Tbe  sheriff  entered  and 
put  out  tbe  fires,  and  having  done  so,  he 
went  away  leaving  the  premises  in  a  state 
in  which  diey  were  no  nuisance  if  they  had 
continued  so,  and  returned  that  he  had 
executed  the  writ ;  but  Messrs.  Muspratt 
immediately  relighted  their  fires,  and  tbe 
nuisance  was  as  bad  as  ever.  The  whole 
matter  was  very  much  considered,  but  pro- 
ceedings were  taken  to  obtain  a  perpetual 
injunction ;  and  then  Messrs.  Muspratt 
removed  their  works  from  Liverpool,  so 
that  the  point  was  never  brought  before 
any  Court.] 

[Williams,  J. — You  would  hardly  pull 
down  a  shooting  gallery  because  there  was 
a  noisy  nuisance  therein  ?  The  plaintiff's 
argument  must  go  farther  than  even  that. 
In  The  King  v.  Cross  Lord  Ellen- 
borough  says,  that  those  who  give  routs 
are  answerable  for  the  nuisance  arising 
from  the  obstruction  of  the  street  by  the 
carriages.  If  the  argument  for  the  plaintiff, 
in  the  present  case,  is  good,  it  follows  that 
the  landlord  of  every  house  with  rooms  fit 
for  receiving  company  is  indictable  if  he 
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]ets  it  to  a  fashionable  lady ;  perhaps  that 
every  such  house  may  be  pulled  down. 
No  case  cited  is  an  authority  for  holding 
the  defendant  here  liable.  The  King  v. 
Moore  was  an  indictment  against  the  occu- 
pier; to  be  in  point,  it  should  have  been 
against  his  landlord :  so  were  The  King  v. 
Carlile  and  The  King  v.  Cross  against  the 
immediate  wrong-doers,  and  so  was  The 
King  v.  Pedley,  for  there  the  Court  pro- 
ceeded on  the  ground  that  the  defendant 
made  admissions  that  he  ought  to  have  re- 
moved the  nuisance ;  and  what  Littledale,  J. 
says,  shews  that  be  considered  that  the  de- 
fendant re-let  the  premises  after  a  nuisance 
had  existed  on  them ;  re-let  them  with  an 
actual  existing  nuisance,  and  not  the  mere 
potentiality  of  creating  one.] 

He  must  have  had  Rotewell  v.  Prior 
then  before  him,  where  it  is  distinctly  stated 
that  the  nuisance,  as  such,  was  created  by 
the  lessor,  who  no  doubt  could  not  get  rid 
of  his  liability  for  his  Mrrongful  act  by  as- 
signing the  premises.  Lastly,  the  last  plea 
is  proved  for  the  defendant.  It  is  clear 
that,  in  fact,  the  defendant  was  not  possessed 
of  the  cottages. 

Wordsworth  also  cited  Milne  v.  Smith  ( 1 0), 
as  shewing  the  extent  to  which,  according 
to  the  Scotch  law,  a  party  who  had  parted 
with  possession  of  premises  ceased  to  be 
liable. 

Talfourd  referred  to  Gregory  v.  Piper 
(11). 

[Wilde,  C.J.  inquired  if  Bush  v.  Stein- 
tiian(12)  had  not  been  reviewed;  and  was 
referred  to  Burgess  v.  Gray  (IS)  and  AUen 
v.  Wbywarrf  (14).] 

Cur.  adv.  vult. 

Cbessweu,  J.,  delivered  the  judgment  of 
the  Court. — This  was  an  action  on  the  case, 
in  which  the  declaration  alleged  that  the 
plaintiff  was  and  is  possessed  of  a  messuage, 
&c.,  which  he  and  his  family  occupied  ;  and 
the  defendant  was  possessed  of  two  mes- 
suages and  yards  near  to  the  plaintiff's; 
and  the  defendant,  contriving  to  injure  him 
and  his  family  in  their  occupation,  &c., 
on  &c.,  erected  two  shops  and  chimneys 

(10)  2  Dow,  390. 

(11)  9B.  &C.  S91. 

(12)  1  Bob.  &  Pol.  404. 

(13)  1  Com.  B.  578 ;  s.  c.  14  Law  J.  Rep.  (n.s.) 
C.P.  184. 

(14)  15  Law  J.  Rep.  (n.s.)  Q.B.  99. 


on  the  defendant's  yards  near  to  the  plain- 
tiff's house,  and  continued  the  same  that, 
and  lighted  fires  in  the  said  shops,  and 
caused  smoke,  &c.  to  issue  from  the  chim- 
neys, whereby  the  plaintiff's  messuage  was 
rendered  unhealthy,  and  he  was  compelled 
to  keep  his  windows  closed  to  exclude  tbe 
smoke,  and  was  prevented  obtaining  &edi 
air,  and  the  plaintiff  and  his  family  were 
annoyed  and  prejudiced  in  the  occupation 
of  his  messuage,  &c. 

Pleas — first,  not  guilty;  second,  that  the 
defendant  was  not  possessed  of  the  yards 
and  shops. 

At  the  trial,  before  my  Brother  Erie,  at 
the  sittings  in  Middlesex,  after  Hilary  tens 
1846,  it  appeared  in  evidence  that  the  plam- 
tiff  was  possessed  of  a  housfe  No.  10,  and 
defendant  of  two  other  houses,  Nos.  12  and 
13,  in  the  New  Road,  east  of  Tottenham 
Court  Road.  The  houses  stand  back  fiom 
the  road,  and  in  fi^nt  of  the  defendant's. 
He  some  time  since  erected  two  low  build- 
ings, which  were  let  as  shops.  He  after- 
wards put  a  stove  into  one,  from  which  the 
smoke  was  at  first  carried  under  ground 
into  one  of  the  chimneys  of  the  house  behind 
it ;  but  that  did  not  answer,  and  then  be 
erected  a  chimney.  The  shop,  with  the 
stove  and  chimneys,  was  afterwards  let  to  a 
tenant  from  week  to  week,  who  occupied  it 
at  the  time  when  the  nuisance  to  the  plain- 
tiff's house  was  said  to  have  been  committed, 
and  by  whom  the  fires  complained  of  were 
made.  A  former  occupier  stated  that  he 
used  to  make  fires  in  the  stove  principally 
of  coke,  and  that  no  smoke  which  could 
be  at  all  injurious  then  issued  bom  the 
chimney.  The  fires  made  by  the  present 
occupier  caused  a  good  deal  of  smoke  to 
issue,  which,  when  the  wind  blew  towards 
the  plaintiff's  house,  was  driven  to  it,  and 
compelled  him  to  keep  his  windows  shut 
Upon  this  evidence,  it  was  contended  for  the 
defendant,  that  he  was  entitled  to  a  verdict 
on  both  issues,  for  that  the  act  of  his  tenant 
in  making  fires  could  not  be  considcnd  as 
his  act,  and  therefore  he  was  not  guilty ; 
and  that  the  tenant  being  in  possetsion  at 
the  time  when  the  nuisance  was  aaid  to  be 
committed,  the  defendant  was  entitled  to  a 
verdict  on  the  issue  of  not  posMued  also. 

The  learned  Judge  reserv^  to  Ae  defca- 
dant  leave  to  move  to  enter  a  verdict  in  hit 
favour,  and  left  to  the  jury  the  qnerti»n 
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whether  the  defendant  made  a  reasonable 
use  of  his  rights  in  respect  to  the  property 
in  question  in  a  reasonable  place.  They 
found  for  the  plaintiff. 

In  Easter  term,  1 846,  a  rule  nisi  for  enter- 
ing a  verdict  for  the  defendant  was  granted, 
which  was  argued  in  Trinity  term,  and  after- 
wards stood  over  for  consideration.  And  as 
a  considerable  change  had  taken  place  on  the 
Bench  before  any  decision  had  been  come  to, 
it  was  thought  right  that  the  case  should 
be  argued  a  second  time  before  the  Court 
as  at  present  constituted.  The  arguments 
against  the  rule  were  principally  founded 
on  The  King  v.  Moore,  and  The  King 
T.  Pedley.  In  the  former  of  these  cases 
the  defendant  was  indicted  in  the  first  and 
second  counts,  for  keeping  certain  inclosed 
lands  and  grounds  near  the  King's  highway, 
and  for  private  dwelling-houses  for  the  pur- 
pose of  persons  frequenting  such  grounds 
to  practise  rifle  shooting,  and  to  shoot  at 
pigeons  with  guns,  and  that  he  did  unlaw- 
fully cause  divers  persons  to  meet  and  fre- 
quent there  for  that  purpose,  and  did  unlaw- 
fully permit  and  suffer  and  eatue  and  oe- 
eation  a  great  number  of  idle  and  disorderly 
persons  armed  with  guns  and  fire-arms  to 
meet  and  assemble  in  the  streets  and  high- 
ways, and  other  places  near  and  about  the 
aaid  inclosed  premises  of  him  (defendant), 
discharging  fire-arms,  and  making  a  great 
noise,  disturbance,  and  riot,  by  means 
whereof,  the  King's  subjects  were  disturbed, 
&c.  There  were  other  counts.  The  evi- 
dence was,  that  the  defendant  occupied  land 
of  which  he  inclosed  part  and  used  it  as  a 
shooting  ground  where  people  came  to  fire 
at  a  target  with  rifles  and  to  shoot  pigeons ; 
and  a  number  of  persons  constantly  as- 
aembled  near  the  shooting  ground  with  guns 
for  the  purpose  of  shooting  the  pigeons  that 
escaped.  The  defendant  endeavoured  to 
keep  them  off  that  part  of  the  land  outside 
the  shooting  ground  which  belonged  to 
himself.  It  was  contended  that  the  defen-. 
dant  was  not  responsible  for  the  acts  of  those 
-who  assembled  at  the  outside  of  his  grounds, 
but  Lord  Tenterden  ruled  otherwise,  and 
the  defendant  was  found  guilty  on  all  the 
cx>unts,  and  the  Court  refused  to  disturb 
the  verdict,  from  which  it  was  argued  in  this 
case  that  the  landlord  having  built  a  chim- 
ney and  put  a  stove  in  the  shop,  in  order 
that  the  occupier  might  make  a  fire  there. 


was  responsible  for  the  consequences.  But 
the  case  nuunly  relied  on  was  The  Kinff 
v.  Pedley,  in  which  it  was  said  to  have 
been  decided,  that  if  a  landlord  erects  a 
building  which  is  a  nuisance,  or  of  which 
the  occupation  is  likely  to  produce  a  nui- 
sance, and  lets  the  land  with  the  building 
so  erected,  he  is  liable  to  be  indicted  for 
such  nuisance  being  continued  or  erected 
during  the  term.  Rosewell  v.  Prior  was 
also  cited  to  prove  that  a  tenant  for  a  term 
of  years  having  erected  a  building  that  was 
a  nuisance  to  his  neighbours,  and  afterwards 
sublet  his  premises  with  the  nuisance  upon 
them,  was  liable  to  be  sued  for  the  con- 
tinuance of  the  nuisance,  which  it  was  con- 
tended was  an  authority  for  saying  in  this 
case  that  the  defendant  having  erected  the 
chimney  and  let  the  shop  with  the  chimney, 
was  liable  for  the  injury  done  by  the  smoke 
issuing  from  it.  On  the  other  hand,  it  was 
contended  that  inasmuch  as  the  fires  which 
created  the  smoke  complained  of  were  made, 
not  by  the  defendant  or  his  servants,  but  by 
his  tenants,  he  was  not  responsible ;  and 
that  although  in  some  cases — Buth  v.  Stein- 
mar,  Burgess  v.  Grajf,  and  Randleson  v. 
Murray  (1 5)  —  the  owners  of  property 
were  held  liable  for  injuries  arising  from 
acts  done  upon  that  property  by  persons  not 
strictly  their  agents  or  servants,  yet  such 
liability  attaches  only  upon  persons  in  pos- 
session ;  and  that  the  defen^nt  in  this  case 
not  being  in  possession  at  the  time  when 
the  nuisance  complained  of  was  created 
could  not  be  made  liable.  And  such  is  now 
the  opinion  of  the  Court.  It  was  not  con- 
tended either  at  Nisi  Prius,  or  in  the  argu- 
ment, that  the  chimney  erected  by  the 
defendant  was  itself  a  nuisance ;  and  unless 
used  in  a  manner  which  caused  smoke  to 
issue  so  as  to  prejudice  the  plaintiff  in  the 
occupation  of  his  own  premises,  no  com- 
plaint could  have  been  maide  against  it.  The 
landlord  thereof  did  not  let  the  premises 
with  any  existing  nuisance  upon  diem  ;  if 
he  had,  by  letting  and  receiving  rent  for 
them  in  thiat  condition,  he  would  have  been 
liable  for  continuing  and  upholding  the 
nuisance,  as  in  Rosewell  v.  Prior;  nor  had  be 
entered  into  any  contract  express  or  implied 
with  the  tenant  to  make  fires  of  any  kind. 
The  latter  might  have  wholly  abstained 

(15)  8  Ad.  &  El.  109;  s.o.  7  Uw  J.  Bep.  Q.B. 
132. 
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from  making  fira  without  being  subjected 
to  any  complaint  by  Uie  landlord;  or  he 
might  have  made  fires  so  that  no  incon- 
venience to  the  plaintiff  would  have  oc- 
curred, by  using  coke,  which  was  the  course 
adopted  by  the  former  occupier;  or  he  might 
have  -abstained  from  making  fires  at  all 
when  the  wind  was  in  such  a  direction  as 
to  carry  the  smoke  to  the  plaintiff's  house. 
It  being,  therefore,  quite  possible  for  the 
tenant  to  occupy  the  shop  without  making 
fires,  and  quite  optional  on  his  part  to 
make  them  or  not,  or  to  make  them  (with 
certain  times  excepted),  so  as  not  to 
annoy  the  plaintiff,  or  in  such  a  manner 
as  not  to  create  any  quantity  of  smoke 
that  could  be  deemed  a  nuisance,  it  seems 
impossible  to  say  that  the  tenant  was  in 
any  way  the  servant  or  agent  of  the  de- 
fendant in  doing  the  acts  complained  of. 
The  utmost  that  can  be  imputed  to  the 
defendant  is,  that  he  enabled  the  tenant  to 
make  fires  if  he  pleased.  The  case  then 
resting  not  upon  the  erection  of  the  chimney, 
but  the  subsequent  use  of  it  by  the  tenant, 
can  the  defendant  (his  landlord)  be  held  to 
be  guilty  of  the  nuisance  ?  Several  cases 
have  occurred  in  which  the  owners  of  fixed 
property  have  been  held  liable  for  the  con- 
sequences of  acts  done  upon  it  by  persons 
not  strictly  their  servants  or  agents ;  but 
the  principle  upon  which  those  cases  pro- 
ceeded, and  the  limits  within  which  they 
should  be  restrained,  are  clearly  laid  down 
by  Littledale,  J . ,  in  Lauffhtr  v.  Pointer  (16); 
which  judgment  is  cited  with  much  just 
approbation,  and  odopted  by  the  Court 
of  Exchequer  ia  Quarman  v.  Burnett  (17). 
The  principle  stated  by  Mr.  Justice  Little- 
^le  is,  that  where  a  man  is  in  possession  of 
fixed  property,  he  must  take  care  that  his 
property  is  so  used  and  managed  that  other 
persons  are  not  injured  ;  and  that  whether 
his  property  be  managed  by  his  own  im- 
mediate servants  or  by  contractors  or  their 
servants.  This  rule  explains  all  the  cases 
except  Letlie  v.  Pounds  {\8)  and  The  King 
V.  Pedley.  In  the  former,  the  landlord 
of  a  bouse  under  repair  was  sued  for  injury 
done  to  a  person  by  reason  of  negligence  in 

(I«)  i  B.  ^  C.  547  i  1.  e.  4  law  i.  Rrp.  K.D. 
Z09. 

(17)  6  Mee.  4c  WeU.  499  ;  8.  c.  9  L«w  J.  Kep. 
<Mji.)  Excb.  808. 

(18)  4  Taunt.  649. 


leaving  a  oellar-door  open.  The  home 
was  let  to  a  tenant  who  had  gone  out  of  it  in 
order  that  the  repairs  might  be  done ;  and 
the  landlord  took  upon  himself  to  order  the 
reptiirs  and  superintend  them,  alUiough  the; 
were  to  be  paid  for  by  the  tenant :  the  landloid 
was  held  liable ;  but  Mansfield,  L.  C.  J., 
observed  that  it  was  a  very  singuhr  case, 
and  his  judgment  proceeded  entirely  on  the 
ground  that  under  the  cireumstanees  the 
landlord  was  the  principal,  and,  as  a  prin- 
cipal, answerable  for  the  acts  of  the  per- 
sons he  employed.  Leslie  v.  Poraidt, 
therefore,  is  not  an  authority  for  the  deci- 
sion of  the  present  case.  The  Kiag  v. 
Pedley  more  nearly  resembles  it.  That 
was  an  indictment  which  charged  the  de- 
fendant with  erecting  near  certain  ptiUie 
streets  and  dwelling-houses  two  buildiogs, 
called  necessary-houses,  for  the  common  use 
of  divers  persons  residing  in  and  frequent- 
ing Diamond  Alley,  and  did  also  make,  and 
cause  to  be  made,  a  certain  open  sink  for 
the  reception  of  ordure,  ftc,  and  on  div»s 
days,  &c.,  divers  persons  did  resort  to  use, 
and  still  dk>  resort  to  use,  the  said  necessary- 
houses,  and  did  place  and  leave  in  the  sidd 
sink  large  quantities  of  ordure,  by  reason  of 
which,  &c.  (stating  the  nuisance  resulting). 
On  the  trial,  before  Lord  Denman,  C.J., 
at  Bedford,  it  was  proved  that  the  defen- 
dant was  in  the  receipt  of  the  rents  of  twdre 
dwelling-houses,  which  were  let  for  short 
periods  to  tenants,  and  that  two  necessarjr- 
houses  and  a  sink  belonging  to  them  were 
used  in  common  by  the  persons  occupying 
the  dwelling-houses.  It  did  not  appear 
whether  any  of  the  present  tenants  com- 
menced occupying  the  dwelling-houses  be- 
fore the  defendants  began  to  receive  the 
rents,  but  the  neoessaary-bouses  and  «nk 
were  constructed  and  used  by  the  tenants 
of  those  premises  before  his  time.  There 
was  no  distinct  proof  of  any  actual  demise 
of  the  necessary-houses  and  sink,  but  they 
.  had  regularly  been  cleansed  by  the  persons 
occupying  the  dwelling-bouses  until  the 
time  of  the  nuisance,  when  the  cleansing 
had  been  neglected.  The  nuisance  had 
arisen  since  the  defendant  began  to  receive 
the  rents.  Some  evidence  was  given  to 
shew  an  implied  admission  by  the  defendant 
that  he  himself  was  bound  to  do  the  cleans- 
ing. The  jury,  under  Lord  Dennian's 
direction,  found  the  defendant  guilty,  sub- 
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ject  to  a  motion  to  enter  a  verdict  of  acquittal. 
A  rule  niti  for  that  purpose  was  afterwards 
granted.  In  that  case,  as  in  the  present,  the 
building  itself  was  not  a  nuisance ;  it  was 
the  user  of  it  that  created  the  nuisance ;  it  is 
therefore  important  to  inquire  upon  what 
grounds  the  judgment  proceeded.  If  in- 
deed, it  was  to  be  taken  that  in  the  absence 
of  any  distinct  proof  of  a  letting  of  the 
buildings  complained  of  the  possession  re- 
mained in  the  landlord,  no  doubt  he  would 
be  responsible  for  the  acts  which  he  per- 
mitted to  be  done  upon  them  ;  or  if  he  had 
undertaken  to  cleanse^and  did  not,  the  nui- 
sance that  resulted  ought  to  be  attributed  to 
him.  The  judgment  of  Lord  Denman  does 
not  appear  to  have  proceeded  on  either  of 
those  grounds,  but  upon  the  authority  of 
ne  King  v.  Moore,  because  the  nuisance 
was  the  natural  consequence  of  the  erection, 
and  Rosewellv.  Prior,  because  the  landlord, 
by  taking  rent,  must  be  considered  as  up- 
holding and  continuing  the  nuisance.  Mr. 
Justice  Littledale  seems  to  have  rested  his 
judgment  on  the  principle  that  the  landlord 
was  not  to  let  the  land  with  the  nuisance 
upon  it,  and  he  proceeds : — "  Here  the 
periods  are  short,  so  that  there  has  been  a 
re-letting,  and  that  has  taken  place  after  the 
user  of  the  buildings  had  created  the  nui- 
sance." He,  therefore,  assumes  that  there 
was  an  existing  nuisance  at  the  time  of  the 
letting,  which  had  not  afterwards  been  re- 
moved. To  his  judgment,  proceeding  on 
that  ground,  we  entirely  agree ;  and  pro- 
bably Lord  Denman  meant  the  same  thing, 
when  he  said  the  receipt  of  rents  was  up- 
holding and  continuing  the  nuisance.  Mr. 
Justice  Taunton,  after  adverting  to  the 
doubt  as  to  the  premises  being  demised  or 
remaining  in  the  defendant's  possession,  in 
which  case  he  would  certainly  be  liable, 
proceeds  to  say  that  the  landlord  was  bound 
to  exact  from  his  tenants  an  obligation  to 
cleanse,  with  right  of  entry  in  their  default, 
and  that  he  was  at  all  events  liable.  To 
this  we  cannot  subscribe,  notwithstanding 
the  unfeigned  respect  which  we  feel  to 
be  due  to  any  opinion  expressed  by  that 
Tery  learned  Judge  ;  for  it  appears  to  us  that 
if  a  landlord  lets  premises  not  in  themselves 
a  nuisance,  but  which  may  or  may  not  be 
used   by   the  tenant  so  as    to    become  a 


nuisance,  and  it  is  entirely  at  the  option  of 
the  tenant  so  to  use  them  or  not,  and  the 
landlord  receives  the  same  benefits  whether 
they  are  so  used  or  not,  the  landlord  cannot 
be  made  responsible  for  the  acts  of  his 
tenant;  and  a  fortiori,  he  would  not  be 
liable  if  he  had  taken  an  obligation  from 
the  tenant  not  to  use  them  so  as  to  create 
a  nuisance,  even  without  reserving  a  right  to 
enter  and  abate  a  nuisance  if  created.  The 
judgment  of  Williams,  J.  appears  to  pro- 
ceed on  the  ground  that  the  landlord  had  it 
in  his  own  power  to  remove  the  nuisance, 
for  he  refers  to  the  admission,  said  to  have 
been  made  by  him,  that  he  was  bound  to 
do  the  cleansing.  If  then  The  King  v. 
PedUy  is  to  be  considered  as  a  case  in 
which  defendant  was  held  liable,  because 
he  had  demised  the  buildings  when  the 
nuisance  existed  ;  or  because  he  had  relet 
them  after  the  use  of  the  buildings  had 
created  a  nuisance ;  or  because  he  had 
undertaken  the  cleansing,  and  had  not 
performed  it,  we  think  the  judgment  right, 
and  that  it  does  not  militate  against  our 
present  decision.  But  if  it  is  to  be  taken 
as  a  decision  that  the  landlord  is  responsible 
for  the  act  of  his  tenant  in  creating  a  nui- 
sance by  the  manner  in  which  he  uses  the 
premises  demised,  we  think  it  far  beyond 
the  principle  to  be  found  in  any  previously 
decided  cases,  and  we  cannot  assent  to  it. 
For  the  reasons  already  given,  we  think  that 
the  verdict  in  this  case  must  be  entered  for 
the  defendant,  on  the  plea  of  not  guilty,  as 
well  as  on  the  issue  of  not  possessed,  which 
refers  to  the  time  when  the  nuisance  was 
created. 


The  following  cases  will  appear  in  the 
Volume  for  1848  : — 

BROWN  V.  BARRETT. 

WEST  V.  NIBB8. 

FRANCIS  V.  DODSWORTH. 

WONTNER  V.  SHAIRP. 

FAOAN  e.  HARRISON. 

KINO  V.  NORMAN. 

CUNDEIX  V,  DAWSON. 

PLENTY  V.  WEST. 

RICKETTS  V.  BENNETT  AND  ANOTHER. 

DOE  d.  HARRISON  V.  HAMP80N. 

TILT  V.  DIXON. 


END  OF  TRINITY  TERM,  1847. 
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BKAZtST  V.  BAILET. 


Practice. — Time  to  plead— -Peremptory 
Order,  Effect  of. 

A  summons  for  further  time  to  plead  after 
a%  order  for  time  to  plead  peremptory,  it 
regular  ;  and  if  returnable  at  the  opening  of 
the  office,  on  the  day  after  the  order  expires, 
it  operates  as  a  stay  of  proceedings  till  dis- 
posed of  . 

In  this  case,  the  defendant,  on  Tuesday, 
the  28th  of  July,  obtained  by  consent  an 
order  for  four  days  time  to  plead  "peremp- 
tory," on  the  usual  terms  of  pleading  issuably, 
rejoining  gratis,  and  taking  short  notice  of 
trial ;  and  on  Saturday  the  1st  of  August, 
took  out  a  summons  for  further  time  to 
plead,  returnable  at  eleven  o'clock  on  Mon- 
day, the  3rd  of  August,  at  wbich  time  the 
plaintiff,  disregarding  the  summons,  signed 
judgment  for  want  of  a  plea.  The  Chief 
Baron,  on  summons  before  bim  at  cham- 
bers, having  ordered  the  judgment  to  be  set 
aside, — 

Lush  now  applied  to  the  Court  to  rescind 
his  Lordship's  order.  -^  The  peremptory 
order  to  plead  amounts  to  an  agreement 
between  the  plaintiff  and  defendant  that  the 
latter  will  not  longer  delay  to  deliver  his 
pleas ;  and  the  summons  for  further  time 
was  8  .breach  of  faith  on  the  defendant's 
part. 

New  Sskim,  XVI.— Bxcheq. 


[Pabke,  B. — It  is  only  a  peremptory 
order  of  the  Judge,  and  not  an  undertaking 
by  the  defendant.  It  means  nothing  more 
than  that  the  Judge,  as  at  present  advised, 
is  resolved  not  to  grant  further  time.] 

The  order  is  not,  in  truth,  the  act  of  the 
Judge :  it  was  drawn  up  by  the  defendant 
by  consent,  and  was  an  agreement  between 
the  parties,  that  no  further  step  should  be 
taken  to  obtain  more  time. 

[Alderson,  B. — ^We  cannot  upon  this 
order  hold  the  defendant  to  be  bound  as 
upon  a  contract.] 

In  Gray  v.  PenneU(l),  it  was  held,  that 
the  introduction  of  the  word  "perempto- 
rily" in  a  rule  for  time  to  declare,  precluded 
the  plaintiff  from  taking  out  more  rules  for 
farther  time ;  and  Littledale,  J.  there  said, 
that  it  meant  "  that  the  party  jam  take  out 
no  more  rules  for  time  to  do  the  particular 
act  required  ;  and  the  party  giving  the  raid 
may  sign  judgment  when  the  peremptory 
rule  baa  expired,  if  the  opposite  party  has 
not  taken  the  necessary  steps." 

[Parke,  B. — That  case  does  not  apply  : 
it  only  decides  that  after  a  peremptory  rule 
to  declare,  you  cannot  take  out  further  rules ; 
but  you  may  apply  to  the  Judge  for  further 
time.] 

[RoLFE,  B. — In  a  large  majority  of  the 
cases  in  which  there  are  peremptory  orders, 
orders  for  further  time  are  granted.  J 

(1)  I  DowL  P.C.  120. 
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The  proper  course  was  by  special  appli- 
cation  to  the  Judge ;  and  no  summons  ought 
to  be  issued  after  a  peremptory  order. 

[Parke,  B. — The  meaning  of  the  word 
"  peremptory"  is,  that  the  Judge  makes  an 
absolute  order.  But  that  may  be  altered 
afterwards  ;  and  with  that  view  the  defen- 
dant may  take  out  a  summons  for  further 
time  in  U»e  ordinary  way.] 

[Alderson,  B.— You  endeavour  to  draw 
a  distinction  betwaoi  a  special  applieation 
and  an  ordinary  summons ;  but  What  found- 
ation is  there  for  any  such  distinction  ?] 

The  word  "  peremptory"  must  have  some 
meaning. 

[Parke,  B. — It  is  the  word  of  the  Judge, 
and  not  of  the  parties.  Have  you  any  other 
authority  ?] 

There  is  no  case  which  comes  nearer  to 
this  point  than  Gray  v.  Pennell ;  but,  in 
Petrie  V.  CuUen  (2),  the  Court  of  Common 
Pleas  held,  that  a  peremptory  undertaking 
to  go  to  trial  means  an  undertaking  to  go 
to  trial  at  all  events. 

[Alderson,  B.  — This  Court  held  the 
contrary  in  Lumley  v.  Duhourg  (3).] 

The  effect  of  the  summons,  though  dis- 
charged, might  have  been  to  prevent  the 
plaintiff  going  to  trial. 

Parke,  B. — The  defendant  had  a  right 
to  apply  for  a  revision  of  the  peremptory 
order  in  the  ordinary  way  by  summons, 
which,  therefore,  was  perfectly  regular,  and, 
being  returnable  before  judgment  could  be 
signed,  operated  as  a  stay  of  proceedings 
until  it  was  disposed  of.  The  judgment 
was,  therefore,  irregular,  and  the  Lord  Chief 
Baron  was  right  in  setting  it  aside. 

Alderson,  B. — In  opposing  the  appH- 
eation  for  further  time  the  pl^tiff  would 
have  been  strongly  supported  by  the  former 
peremptory  order  ;  but  if  this  ailment 
were  to  prevail,  the  effect  would  be,  that  a 
peremptory  order  would  preclude  the  allow- 
ance of  further  time  in  cases  (which  might 
well  be  imagined,)  of  die  most  urgent  and 
absolute  necessity. 

RoLFK,  B.  eoncuned  (4). 

(2)  U  Law  J.  Rep.  (M.S.)  C.P.  29. 

(3)  14  Mee.  &  Well.  29fi  s  «.  o.  14  Uw  J.  Rep. 
(h.*.)  Exeh.  3S4. 

(4)  Pollook,  Cfi.  wts  abieiiL 


;.} 


TRI8TON  V.  BARRIRGTOII. 


1846. 

Nov.  3. 

Debt  —  Payment  in  Satitfaetion  of  tU 
Caiues  of  Action — Damage*. 

In  an  action  of  debt  a  plea  of  paymeit 
before  action  brought,  in  full  tatitfaetiot 
a^d  discharge  of  all  the  cause*  of  action  i» 
the  declaration  mentioned,  u  a  plea  to  tit 
damages  as  teell  at  to  the  debt. 

The  plaintiff  having  brought  this  action  of 
debt  for  work  and  labour  against  the  defen- 
dant, the  latter  pleaded,  that  after  the  caose 
of  action  had  accrued,  he,  the  defendant  paid 
to  the  plaintiff,  and  the  plaintiff  accepted 
the  sum  of  10,000/.  in  fiill  satisfaction  and 
discharge  of  all  the  causes  of  aetiou  in  the 
declaration  mentioned ;  the  plaintiff  there- 
upon signed  judgment,  on  tbe  ground  that 
the  plea  did  not  answer  the  damages. 

Hurlstoue  now  moved  for  a  rule,  caffing 
upon  the  defendant  to  shew  cause  why  an 
order  of  Flatt,  B.,  setting  aside  the  jndg- 
ment  should  not  be  rescinded.  In  Ijmt 
V.  Steele {})  it  was  held,  that  a  plea  of 
payment  into  court  in  debt  in  the  form 
given  by  the  Reg.  Gen.  Trin.  term,  1  Yiet. 
pi.  7.  was  bad,  if  the  pa3rroent  was  not 
made  on  account  of  the  danmges  as  well  as 
the  debt  Here  the  paymmt  is  mad*  ia 
satisfaction  of  "  all  the  causes  of  actJOB," 
but  that  does  not  include  the  damages,  aoce 
in  debt  they- form  no  part  of  the  cause  of 
action.  The  debt  alone  is  the  eause  of 
action,  and  the  damages  are  collateral. 
This  is  shewn  by  the  old  form  of  writs,  in 
which  it  was  necessary  to  set  out  the  canst 
of  action.  The  writ  of  debt,  which  is 
given  in  Stephen  on  Pleading,  p.  18,  rans 

tiius :  "  Command  C.  D,  late  of ,  gea- 

tlonan,  that,  justly,  and  without  d^y,  he 

render  to  A.  B.  ue  sum  of pounds, 

of  good  and  lawful  money  of  Great  BiilMB, 
which  he  owes  to  and  unjosdy  detains  froai 
him."  But  tiie  writ  of  aaaumMit  is  difler- 
ent, as  it  refers  to  damages  :  "But  the  sail 
C.  D.  to  pay  the  aame  or  any  port  dMfcof, 
hath  hitherto  wholly  refused,  and  still  re- 
fuses, to  the  damage  of  the  said  A.  B,  ef 
pounds."  This  shews  that  in  an  ac- 
tion of  debt,  the  debt  itadf  is  die  substan- 
tial cause  of  action  ;  whereas  in  assampat 

(1)  15  Uw  J.  Rep.  (M.S.)  Excb.  344. 
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the  cause  of  acdon  is  the  damages.  If  the 
danages  fonned  part  of  the  cause  of  action 
in  debt,  the  plea  of  mmnqvam  indebitahu 
would  be  a  bad  plea,  as  it  would  be  argu- 
mentaUve. 

[Pakke,  B.— No  :  because  if  the  defen- 
dant was  not  indebted,  the  plajntiff  could  not 
have  snstained  damages.  The  plea,  there- 
fore, answers  that  which  is  the  foundation 
of  the  damages.] 

Henry  t.  Earl  (2)  is  in  point. 

Parke,  B. — The  defendant  pleads  that 
he  paid  a  sum  of  money  in  full  satisfaction 
of  ^  causes  of  action :  he  does  not  say  in 
full  satisgsction  of  the  debt  The  meaning  ' 
of  the  plea  then  is,  that  he  paid  the  money 
in  discharge  of  the  debt  and  damages  stated 
in  the  declaration,  and,  therefore,  there  was 
nothing  for  which  the  plainti£f  was  entitled 
to  sign  judgment.     There  will  be  no  rule. 

AIderson,  B.  and  Rolfb,  B.  concurred. 

Rule  refiued. 


u 


FOLEY  V.  BOTFIELD. 


1846 
Nov 

Costi — Abortive  Special  Case — Costs  in 
the  Cause. 

Where,  after  perdiet,  the  parties,  at  the 
suggestion  of  the  Court,  agreed  to  state  a 
special  ease,  and  the  plaintiff  accordingly 
drew  and  delivered  to  the  defendant  a  case 
mhieh  was  rendered  abortive  by  the  defen- 
dant's  d^ault, — Held,  that  the  plaintiff,  who 
had  the  general  costs  of  the  cause,  was  not  en- 
titled la  any  costs  of  the  abortive  special  case. 

This  cause  was  tried,  before  Williams,  J., 
at  Sta£ford,  during  the  Summer  Assizes, 
184S,  when  a  verdict  was  found  for  the 
plaintifi^  with  damages,  and  for  the  defen- 
dant on  some  of  the  issues.  In  Michaelmas 
tarn,  1848, — 

Ji.  V.  Richards  moved  for  a  rule  to  shew 
esnse  why  the  verdict  should  not  be  entered 
for  the  defendant,  upon  the  facts  proved, 
and  upon  the  construction  of  the  lease  on 
wfaioh  the  action  was  brought. 

Talfburd,  Setj.  also  moved  to  enter  a 
▼erdict  for  the  plaintiff  on  the  other  issues. 

(2)  8  Mee.  &  Well.  228;  s.e.  10  Law  J.  Rap. 
(W.B.)  Eseb.  3M. 


The  Court  recommended  that  a  special  case 
should  be  stated,  and  the  counsel  on  both 
sides  acquiesced  in  that  recommendation. 
The  plaintiff  then  drew  and  ddivered  the 
special  case  to  the  defendant,  who  did  no- 
thing in  the  matter,  till,  after  several  appli- 
cations, and  a  Judge's  order  for  that  pur- 
pose, he  returned  it  unaltered,  with  a  dif- 
ferent draft  case  prepared  by  himself.  All 
attonpts  having  failed  on  the  part  of  the 
plaintiff  to  get  the  case  settled,  after  two 
years  and  a  half,  at  the  defendant's  suggestion 
the  rule  was  restored  to  the  paper,  and  was 
about  to  be  argued,  when  by  consent  the 
questions  between  the  parties  were  arranged, 
— the  plaintiff  retaining  his  verdict  on  some 
of  the  issues,  with  reduced  damages,  and 
the  defendant  on  the  issues  found  for  him. 
On  taxation,  the  Master  refused  the  plain- 
tiff any  costs  of  the  abortive  special  case, 
though  allowing  him  the  general  costs  of  the 
cause. 

Whitmore  now  moved,  upon  affidavit  of 
these  fitcts,  for  a  rule  to  shew  cause  why 
the  Master  should  not  review  his  taxation. 

[FoLUKJK,  C.B. — ^Why  should  the  plain- 
tiff have  these  costs  rather  than  the  defen- 
dant?] 

The  plaintiff  has  the  general  costs. 

[Pollock,  C.B. — ^Was  there  any  provi- 
sion made  at  the  time  with  respect  to  the 
costs  of  the  spedal  case  ?] 

No ;  and  unless  they  can  be  considered 
to  be  costs  in  the  cause,  it  must  be  admitted 
that  they  are  properly  disallowed ;  but  it  is 
submitted  that  they  are  part  of  the  costs  in 
the  cause,  being  incurred  in  an  attempt 
suggested  by  the  Court,  acceded  to  by  the 
defendant,  and  rendered  abortive  by  his  de- 
&ult. 

Per  Curiam.— They  clearly  are  not  costs 
in  the  cause. 

Ruie  refused. 


1846.     1 
.  16.  / 


ACKERMAHM  AND  OTHERS  V. 
Nov.  16.  /  EHRBHBPEROER. 

Guarantie-— Variance — Bill  of  Exchange 
—Liability  of  Guarantor  for  Interest. 

A  declaration  on  a  guarantie  stated,  that 
the  defendant  guaranteed  to  the  plaintiffs  the 
due  aeceptance  and  payment  of  two  bMs  of 
exchange,  drassn  by  C.  K,  for  1601.  is. 
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and  160{.  5«.  id.,  being  the  amount  of  an 
invoice  of  the  plaintiff*  of  ttationery  shipped 
by  them,  and  as  the  defendant  had  not  then 
heard  from  C.  K.  if  the  said  invoice  had  been 
found  correct,  the  defendant  was  to  have  the 
reserve  customary  under  sitch  circumstances. 
The  declaration  then  averred,  that  the  in- 
voice was  found  correct ;  that  the  defendant 
had  all  the  reserve  and  time  customary  in 
such  circumstances,  and  that  the  bills  were 
dishonoured.  The  guarantie  corresponded 
with  the  statement  of  it  in  the  declaration, 
except  that  it  alleged  that  the  defendant 
claimed  "  this  reserve  as  customary  under 
such  circumstances": — Held,  that  the  defen- 
dant's liability  on  default  of  the  principal 
depended  upon  the  invoice  being  found  cor- 
rect in  point  of  fact,  and  not  upon  the  defen- 
dant's hearing  from  C.  K.  that  it  was  cor- 
rect; that  the  words  "  the"  in  the  declaration 
and  "this"  in  the  guarantie  signified  the 
same  "reserve,"  arid  therefore,  that  there 
was  no  variance. 

A  party  guaranteeing  the  due  acceptance 
and  payment  of  a  bill  of  exchange,  guaran- 
tees the  payment  of  the  interest  as  well  as 
the  principal. 

Assumpsit  on  a  guarantie.  The  decla- 
ration stated,  that  in  consideration  of  the 
payment  of  11.  to  the  defendant,  the  defen- 
dant promised  the  plaintiffs  to  guarantee  to 
them  the  due  acceptance  and  payment  of 
two  bills  of  exchange,  drawn  by  one  C. 
Kern,  on  one  F.  Mader,  of  Sydney,  New 
South  Wales,  for  the  sums  of  1602.  5s. 
and  160{.  6s.  3d.,  being  the  amount  of  an 
invoice  of  the  plaintiffs  of  stationery  shipped 
by  the  plaintiffs,  and  as  the  defendant  had 
not  then  heard  from  C.  Kem  if  the  said 
invoice  had  been  fotind  correct,  the  d,efendant 
was  to  have  the  reserve  or  time  customary 
under  such  circumstances.  The  declaration 
then  averred,  that  11.  was  paid  to  the 
defendant ;  that  the  goods  arrived  safely  at 
Sydney,  and  were  received  by  C.  Kem; 
and  that  the  said  invoice  was  found  by 
C.  Kem  to  be  and  was  correct;  and  that  a 
sufficient  time  for  the  defendant  to  have 
heard  from  C.  Kera  of  the  correctness  or 
incorrectness  of  the  said  invoice  had  elapsed 
before  the  suit ;  and  that  the  defendant  had 
all  the  reserve  and  time  usual  in  such  cases. 
The  declaration  then  averred  the  dishonour 
of  the  bills  of  exchange,  and  a  request  to 


and  refusal  of  Uie  defendant  to  pay  A* 
amount  thereof.  The  defendant  {doided, 
first,  non  assumpsit  ;  fourthly,  that  the 
said  invoice  was  not  found  by  C.  Ken, 
nor  was  the  same  correct ;  fifthly,  that  tiie 
defendant  nught  not  nor  could  have  heard 
of  the  incorrectness  of  the  invoice,  if  the 
same  had  been  correct ;  and,  sixthly,  that 
the  defendant  had  not  had  the  reserve  cas- 
tomary  in  such  cases. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
London  Sittings,  after  Michaelmas  term, 
1844,  the  following  facts  appeared: — In 
April  1843,  a  Mr.  Charles  Kem,  being 
about  to  sail  to  Sydney,  in  New  Soath 
Wales,  applied  to  the  plamtiffii  for  a  supply 
of  stationery,  with  which  the  latter  agreed 
to  furnish  him,  on  receiving  a  g^uarantie. 
The  defendant  accordingly  gave  the  follow- 
ing guarantie,  dated  the  26th  of  April 
1843  :— 

"  Gentlemen,— For  the  sum  of  II.  ster- 
ling, which  we  hereby  acknowledge  to  have 
received,  we  guarantie  you  the  due  accept- 
ance and  payment  of  the  following  two 
bills  of  exchange,  drawn  by  Charles  Kem, 
to  your  order,  on  Frederic  Mader,  Sydney, 
New  South  Wales,  namely  165/.  5s.  sterling, 
dated  London,  the  8th  of  April  184S,  at 
thirty  days'  sight  1601. 5s.  Sd. ;  ditto,  ditto, 
18th,  four  months'  sight,  being  the  amoont 
of  your  invoice  of  four  cases  stationery,  &e., 
C.  K,  3*.  6d.,  shipped  on  board  the  Persia, 
Oppenheim  captain.  •  •  •  As  we  have 
not  heard  from  Mr.  Kem  if  your  invoice 
has  been  found  correct,  which  is  the  cause 
of  our  having  delayed  forwarding  you  ths 
letter,  we  claim  this  reserve  as  customary, 
under  such  circumstances." 

Upon  this  guarantie  being  given,  Kem 
drew,  in  favour  of  the  plaintiffs,  the  two 
bills  of  160i.  5s.  and  160/.  5s.  Sd.,  and 
immediately  afterwards  sailed  for  Sydney. 
In  June  1844,  the  plaintiffs  received  notice 
from  their  agent  in  Sydney,  that  the  tolls 
of  exchange  had  been  dishonoured,  and 
required  the  defendant  to  pay  them  the 
amount,  pursuant  to  his  guarantie.  This 
the  defendant  refused  to  do,  on  the  ground 
that,  by  the  terms  of  the  guarantie,  he  was 
not  bound  to  pay  until  he  should  have  heard 
from  Kem  that  the  invoice  was  correct. 
Evidence  was  given  of  the  receipt  of  the 
g^ds  by  Kera,  and  of  the  correctness  of 
Uie  invoice ;  but  it  was  not  proved  that  the 
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defendant  had  heard  frtym  Kem  that  the 
mvoice  was  correct.  Two  points  were  made 
by  the  defendant's  counsel :  first,  that,  at 
aU  events,  the  plaintiffs  were  not  entitled 
to  recover  interest  upon  the  amount  of  the 
notes ;  secondly,  that  there  was  a  variance 
between  the  statement  of  the  guarantie  in 
the  declaration,  and  the-guarantie  as  proved, 
isBsmueh  as  by  the  guarantie  the  defendant 
was  not  bound  to  pay  the  bills  until  he 
should  have  heard  from  Kern  that  the 
invoice  was  correct.  The  learned  Chief 
Baton  overroled  the  objections,  and  the 
plaintiffs  had  a  verdict  for  SSll.  the  amount 
of  the  notes  and  interest ;  leave  being  re- 
served to  the  defendant  to  move  to  reduce 
the  damages  by  the  amount  of  the  interest, 
or  to  enter  a  verdict  on  the  first  issue  or 
a  nonsuit. 

Warren  accordingly  obtained  a  rule  nisi, 
sgainst  which,— 

WaUon  and  Crompton  shewed  cause. — 
The  effect  of  the  guarantie  is  correctly 
stated  in  the  declaration ;  and  it  is  only  by 
putting  an  absurd  construction  upon  the 
instrument,  that  the  semblance  of  a  variance 
can  be  made  out.  The  meaning  of  the 
guarantie  is,  not  that  the  defendant  shall 
not  be  liable  until  he  shall  have  heard  from 
Kem  that  the  invoice  is  correct,  but  that 
he  shall  not  be  liable  unless  the  invoice 
turns  out  to  be  correct  in  fact.  The  defen- 
dant stipulated  for  the  reserve  that  was  cus- 
tomary in  such  cases,  meaning  to  limit  the 
amount  and  time  of  his  liability. 

[Alderson,  B. — The  reserve  spoken  of 
is,  that  the  invoice  shall  be  correct.] 

Secondly,  the  defendant  was  liable  to  pay 
interest  upon  the  dishonoured  bills,  and  the 
JOTT  were  competent  to  give  it. 

[Pollock,  C.B. — A  party  who  guaran- 
tees the  payment  of  a  biU  of  exchange 
guarantees  the  payment  of  the  principal  and 
interest.] 

Martin  and  Warren,  eonttk. — The  defen- 
dant in  the  guarantie  has  stipulated  for 
"  this"  reserve ;  whereas  the  plaintiffs,  in 
order  to  suit  their  own  case,  have,  in  the 
declaration,  substituted  "  the"  for  "  this," 
thereby  totally  changing  the  meaning  and 
creating  a  variance.  The  defendant  intended 
that  his  liability,  for  Kern's  default  should 
arise  only  in  the  event  of  his  hearing  from 
Kent  that  the  invoice  jras  correct. 


[Aldekson,  B. — The  reserve  intended 
was,  that  the  invoice  should  be  found  correct 
in  point  of  fact.] 

Secondly,  there  is  no  case  which  shews 
that  a  party  who  guarantees  the  acceptance 
and  payment  of  a  bill  of  exchange  guarantees 
the  payment  of  the  interest  also.  He  merely 
contracts  for  the  due  pajrment  according  to 
law. 

Pollock,  C.B.  —  With  r^^  to  the 
defendant's  liability  for  interest,  I  entertain 
no  doubt  that  a  party  who  guarantees  the 
payment  of  a  bill  of  exchange  is  liable  in 
the  same  way  that  the  principal  is  liable. 
He  has  guaranteed  the  due  payment  of  the 
bill,  and  as  the  acceptor  has  not  paid  it,  the 
defendant  is  liable  both  for  principal  and 
interest.  The  rule,  therefore,  as  far  as  it 
relates  to  the  reduction  of  the  damages,  will 
be  discharged. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B. 
concurred. 

Per  Curiam. — We  will  take  time  to  con- 
sider the  question  of  variance. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Pollock,  C.B. — In  this  case  leave  was 
reserved  to  the  defendant  to  move  to  enter 
a  nonsuit.  The  question  is  one  of  variance, 
and  turns  on  the  meaning  of  a  guarantie. 
The  words  in  the  declaration  are  "  the 
reserve,"  and  in  the  guarantie  "  this  reserve," 
and  the  objection  made  is,  that  "  the"  and 
"  this"  are  different  expressions,  and  have 
a  totally  different  meaning.  Upon  looking 
at  the  agreement,  we  think  that  in  substance 
they  really  mean  the  same  thing.  There 
was  in  fact  but  one  reserve,  and  only  one 
intended  ;  and  whether  you  call  it  the  reserve 
or  this  reserve,  it  signifies  precisely  the  same 
■thing.  The  rule  will,  therefore,  be  dis- 
charged. 

Rule  discharged. 


RAWLINS  V.  ELLIS  AND  OTHERS. 


1846.      \ 

Nov.  28.  / 

Arrest  on  Sunday — Stat.  29  Car.  2.  c.  7. 

A  party  guilty  of  an  indictable  offence 
may  be  apprehended  on  a  Sunday,  whether 
such  offence  involve  an  actual  or  only  a 
constructive  breach  of  the  peace. 
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This  was  an  action  of  tiespus  for  assault 
and  false  imprisonment,  to  which  the  defen- 
dants  pleaded  not  guilty,  by  statute ;  and 
issue  having  been  joined  thereon,  the  follow- 
ing case  was,  by  consent,  and  by  an  order  of 
Alderson,  B.,  stated  for  the  opinion  of  the 
Court: — The  defendants  Darby  and  Spary 
were  police  inspectors,  appointed  under  the 
2  &  3  Vict.  c.  94,  the  London  Police  Act, 
and  the  other  defendant,  Ellis,  was  a  police 
inspector  under  the  Middlesex  Police  Act, 
10  Geo.  4.  c.  44.  On  the  12th  of  March 
1845,  Lord  Denman,  C.J.  issued  a  bench 
warrant,  for  the  plaintiff's  apprehension, 
upon  the  certificate  of  the  clerk  of  the  Cen- 
tral Criminal  Court  that  the  plaintiff  John 
Rawlins  had  been  indicted  at  the  Central 
Criminal  Court,  "  for  unlawfully  conspiring 
together,  by  divers  artful  stratagems,  and 
divers  false  and  feigned  distresses,  to  de- 
prive one  Mr.  T.  Reeve  of  the  peaceable 
posession  of  a  certain  house  and  premises, 
situate  in  the  parish  of  St.  Dunstan  in  the 
West,  against  Ute  peace,"  &c.  The  warrant 
then  directed  all  constables,  &c.  to  appre- 
hend the  said  J.  Rawlins,  and  bring  him 
before  a  Judge  of  the  Queen's  Bench,  or  a 
Justice  of  the  Peace,  that  he  might  be  bound 
for  his  appearance  at  the  Central  Criminal 
Court,  to  answer  the  said  indictment.  Ellis, 
to  whom  the  warrant  was  directed,  arrested 
and  imprisoned  the  plaintiff  in  a  police 
station,  and  the  other  defendants  imprisoned 
him  in  anotherpolice  station,  whence  he  was 
taken  to  a  Judge's  chambers,  and  there 
committed  to  Newgate  for  trial.  The  plain- 
tiff was  afterwards  tried  and  acquitted.  If 
the  Court  shall  think  that  the  arrest  on  a 
Sunday  was  lawful,  a  judgment  of  tioUe 
prosequi  is  to  be  entered ;  if  die  anest  should 
be  considered  unlawful,  judgment  by  con- 
fession is  to  be  entered  against  the  defen- 
dants. 

Martin,  for  the  plaintiff. — This  case  de- 
pends upon  the  construction  of  the  29  Car.  2. 
c.  7,  which  enacts,  "  that  no  person  upon 
the  Lord's  day  shall  serve  or  execute  any 
writ,  process,  warrant,  order,  judgment,  or 
decree,  (except  in  cases  of  treason,  felony, 
or  breach  of  the  peace,)  but  that  the  service 
of  every  such  writ,  process,  warrant,  order, 
judgment,  or  decree,  shall  be  void  to  all 
intents  and  purposes  whatsoever."  To 
authorize  an  arrest  on  a  Sunday,  there  must 
be  an  actual,  not  a  mere  constructiTe,  breach 


of  the  peaccr  There  ought  to  he  sack  i 
breach  of  the  peace  as  would  be  a  forfeitiuc 
of  a  recognisance.  In  The  King  v.  Mgen 
(1),  it  was  held  that  a  party  convicted  oi 
a  penal  statute  cannot  be  apprehended  oa 
a  Sunday  for  non-payment  of  the  penalty ; 
although  it  was  contended,  that  the  set 
being  prohibited  by  act  of  parliament  mi 
indictable,  and  therefore  amounted  to  s 
constructive  breach  of  the  peace.  He  aln 
cited  Com.  Dig.  '  Justice  of  the  Peace,' 
(B,  8,)  Ibid. '  Indictment,'  (O,  6). 

Atherton  and  H.  Hill,  for  the  sevenl 
defendants,  were  not  called  on  fay  the  Comt 
They  mentioned  the  case  of  Sir  — —  Ceeii 
V.  Others  of  the  town  of  Nottingham  (i). 

AI.DERSON,  B. — The  statute  authonaei 
the  arrest  on  a  Sunday  of  tdl  parties  whs 
have  been  guilty  of  indictable  offences.  If 
this  were  not  so,  how  could  an  o£5cer  tdl 
whether  there  had  been  an  actual  or  a  coa- 
stmctive  breach  of  the  peace  7  As  it  is,  be 
sees  that  an  offence  has  been  committed, 
and  accordingly  arrests  the  party.  This  is 
a  plain  and  intelligible  rule.  The  defen- 
dants are  entitled  to  judgment  of  asfle 
prosequi, 

RoLFB,  B. — The  wazraot  directs  all  eon- 
stables  and  others  to  apprehend  the  party ; 
they  are,  therefore,  to  assist  in  apprehend- 
ing him;  and  ate  not  bound  to  inqwe 
whether  an  actual  or  a  constructive  bicaeh 
of  the  peace  has  been  committed. 

PUk.n,  B.  concurred. 

Judgment  for  the  defendants. 


1846. 
Nov.  12. 


{ 


THB  MAYOE,  ai.DKHnUt, 
AND  BUBGESSBS  OV  SAIi- 
FOED  V.  ACKEKS, 


Statute  —  Local  Act  of  Parliawtent  — 
Condition  Precedent. 

The  82nd  section  of  a  local  act  of  pariiti 
ment,  for  paving  and  improving  the  town  ^ 
S,  empowered  commissioners  to  pave  eertaim 
streets,  and  enacted  that  the  charges  tkerssf 
shotUd  be  paid  to  them  by  the  owner*  of  tia 
land  adjoining,  m  equal  shares,  amd  <Aa(  U 
should  be  lawfiU  for  such  eommisaiaman  It 


(1)  1  Tenn  Rep.  265. 

(2)  13  Hod.  34«. 
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recover  iHch  charges  by  action.  The  SSrd 
tectkm,  begitming  with  "provided  always," 
enacted,  that  before  the  eommttioners  should 
pave  the  streets  as  aforesaid,  they  should 
give  notice  to  the  owner  of  land,  ^c., 
adjoinimg  the  street,  requiring  him  to  pave 
the  same  ;  and  if  the  owner  should  neglect 
to  pave  for  sit  months,  it  should  be  lawful 
for  the  commissioners  to  pave  the  same  and 
to  recover  the  expenses  from  such  owner,  in 
such  manner  as  in  the  said  act  was  men- 
tioned. A  declaration  in  debt  by  the  plain- 
tifs,  as  commissioners,  to  recover  from  the 
defendant  his  share  of  the  expenses  of 
paving  a  certain  street  in  S,  stated  that  the 
defendant  was  owner  of  land  within  the  said 
street ;  that  the  commissioners  paved  the  same} 
that  his  share  of  the  expenses  amounted  to 
817/.,  and  alleged  as  a  breach  that  he  had 
not  paid  the  same: — Held,  on  demurrer, 
that  the  giving  a  notice  to  the  defendant  to 
pave  tile  streets  was  a  condition  precedent 
to  the  plaintiffs'  right  of  action;  and  therefore, 
that  the  declaration  was  bad,  for  not  contain- 
ing such  an  averment. 

Debt.  The  declaration  recited  that,  after 
the  pawing  of  an  act  of  parliament,  of  the 
1 1  Geo.  4.  c.  viii.  (1),  for  better  paring  and 
fanproTing,  &c.  the  tovra  of  Salford,  there 
was  within  die  said  town  a  certain  street 
called  Peru  Street ;  that  the  defendant  was 
owner  of  certain  land  within  the  said  street ; 

(1 )  Th*  82nd  Motion  enaeU,  that  it  sball  be  lawful 
tot  the  oommiuionen  to  pare  the  new  streets  in 
neb  manner  aa  to  them  shall  seem  meet;  and  the 
charges  and  ezprnses  attending  auoh  dew  pare- 
ments  shall  be  psid  and  reimbursed  to  the  com- 
missioners bj  the  owners  or  occnpiers  of  the  land 
adjoining  the  said  atrsets  to  to  be  pared,  each  such 
owner  or  occupier  paying  an  equal  ahare  thereof 
to  be  aaoertaioed  as  there  mentioned ;  the  clause 
fben  prorided  that  it  shall  be  lawful  for  the  com. 
nisaionera  to  recorer  such  charges  snd  expenses 
W  action  at  Isw  in  say  of  the  snperior  courts. 
lie  Urd  section  began  with  the  worda :  "  Provided 
alwm/s,"  snd  then  enacted  that  before  the  commis. 
siooSTS  ahsll  cause  the  atreets  to  be  pared  a<  afort- 
imd,  they  ahall  in  the  first  place  gire  notice  to  the 
esraar  or  occupier  of  ever;  house,  laads,  or  here- 
ditaneota,  adjoining  the  atreet  to  be  paTed,  requir- 
ing him  to  pars  the  aame  in  such  msnner  ss  the 
eoamissionsrs  shsll  direct,  snd  if  tnj  such  owner 
or  oecnpier  ahsII  for  six  months  neglect  to  pare 
pnrsnaat  to  the  notice,  then  sod  in  such  case  it 
ahaU  bs  lawful  fbr  the  oommissionsrs,  snd  they  are 
thasvbjr  required  to  cause  the  asms  to  be  done,  snd 
to  rseoTsr  the  costs  and  expenses  from  such  owner 
or  oeeapisr,  in  such  msnner  ss  therein  is  men. 


that  the  commissioners  appointed  under 
the  said  act  of  parliament  caused  Pern 
Street  to  be  paved,  drained,  &c.  The  de- 
claration then  averred  that  the  defendant's 
share  of  the  expenses  of  such  paving,  &c. 
amounted  to  217/.,  of  which  the  defendant 
had  notice,  and  was  requested  to  pay  the 
same ;  that  the  inhabitants  of  Salford  were 
incorporated  by  the  name  of  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of 
Salford ;  that  a  local  act  was  passed  in 
the  7th  year  of  her  present  Majesty,  under 
which  the  aforesaid  commissioners,  by  inden- 
ture, transferred  to  the  plaintiffs  all  the  pow- 
ers, rights,  privileges,  debts,  &c.  exercised 
by  them  under  the  said  acts  of  parliament, 
including  the  said  causes  of  action.  Breach, 
non-payment  of  the  said  sum  of  217i. 

To  this  declaration  the  defendant  de- 
murred generally,  the  principal  ground  of 
the  demurrer  being,  that  the  commissioners 
were  not  empowered  to  execute  the  said 
works  until  notice  to  the  owner  or  occupiers 
of  the  adjoining  premises  had  been  given, 
requiring  them  to  execute  such  works,  and 
they  had  neglected  or  refused  to  do  so  for 
six  calendar  months  after  such  notice ; 
whereas  it  did  not  appear  from  the  declara- 
tion that  there  was  any  such  notice,  or 
neglect  or  refusal. 

Crompton,  in  support  of  the  demurrer. — 
The  declaration  is  bad.  The  commis- 
sioners were  not  authorised  to  pave  the 
street  and  make  the  drains,  and  to  bring  an 
action  against  the  owners  for  the  expenses, 
nntil  they  had  given  them  notice  to  do  the 
work  themselves.  The  giving  the  notice 
is  a  condition  precedent  to  the  plaintift' 
right  of  action,  and  ought  therefore  to  have 
been  averred  in  the  declaration.  And  it  is 
not  the  less  a  condition  precedent  because 
it  is  contained  in  a  clause  which  commences 
with  the  words  "  provided  always."  If  the 
whole  act  of  parliament  is  looked  at,  it  will 
be  found  that  the  clause  in  question  is  not 
an  exception,  but  forms  part  of  the  plain- 
ti£b'  title  to  sue.  A  proviso  is  often  used 
as  a  condition — Co.  Lilt.  203,  a,  "  The 
word  proviso  makes  a  condition,  though 
joined  vrith  other  words ;  as,  '  provided 
always  and  it  is  covenanted*  " — Com.  Dig. 
•  Condition,'  A,  2.  Simpson  v.  Ready  (2) 
establishes  the  principle  contended  for. 

(2)  12  Mee.  &  Wels.  786 ;  s.  e.  13  Law  J.  Rep. 
(M.a.)  Exch.  193. 
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[Alderson,  B. — ^You  are  entitled  to  cite 
that  case  for  the  principle  in  it,  which  was 
laid  down  correctly ;  but  I  doubt  if  we 
applied  the  principle  properly.] 

[Pollock,  C.B. — ^Was  Simpson  v.  Ready 
correctly  decided  ?  Tt  is  difficult  to  distin- 
guish that  case  from  the  present.] 

It  is  laid  down  in  Com.  Dig.  '  Pleader,' 
C,  76,  that  "  the  plaintiff  in  his  declaration 
ought  to  aver  every  fact,  without  being  in- 
formed, of  which  the  Court  cannot  judge, 
whether  the  plaintiff  has  cause  of  action." 

[Alderson,  B. — In  Simpson  v.  Ready 
there  was  nothing  to  shew  that  the  plaintiff 
was  not  a  burgess  ;  he  might  be  one,  and  as 
that  fact  was  uncertain,  the  defendant  ought 
to  have  shewn  it ;  but  if  we  look  at  the 
whole  of  this  act  of  parliament,  we  cannot 
see  that  the  declaration  contains  any  cause 
of  action.] 

He  cited  UghfreiPs  ease  (3),  the  judg- 
ment of  Holroyd,  J.,  in  Steel  v.  Smith  (4), 
2  Hale,  P.  C.  170, 171,  Vavasour  v.  Ormrod 
(5),  Clayton  v.  Kynaston  (6),  Newys  t. 
Larke  (7),  and  Fulmerston  v.  /Steward  (8), 

Walton,  contra. — The  rule  applicable  to 
this  case  is,  that  where  there  is  a  general 
enactment,  and  a  proviso  comes  afterwards, 
the  proviso  is  to  be  pleaded  by  the  party 
who  relies  upon  it.  Here,  there  is  a  gene- 
ral power  given  to  the  commissioners  to 
regulate,  pave  and  cleanse  the  streets  ;  and 
the  clause  giving  them  the  power  contains 
no  reference  to  the  subsequent  proviso. 
The  rule  is  thus  laid  down  in  Sanders's  ease 
(9) :  "  But  where  the  exemption  is  con- 
tained in  a  proviso  in  a  subsequent  section, 
or  act  of  parliament,  it  is  matter  of  defence  ; 
and  therefore  it  is  not  necessary  to  state 
in  the  conviction,  that  the  defendant  is  not 
within  the  proviso."  He  also  cited  the 
judgment  of  Treby,  C.J.,  in  Jones  y.  Axen 
(10). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now 
delivered  by^ 

(S)  7  Rep.  9,  b. 

(4)  1  B.  &  Aid.  94. 

(5)  «  B.  &  C.  430 ;  I.  c. «  Uw  J.  Rep.  K.B.  172. 

(6)  2  Salk.  S74. 

(7)  Plowd.  410. 

(8)  Ibid.  105,  106. 

(0)  1  Wms.  Sauqd.  262,  b,  a.  1. 
(10)  1  Lord  Rsym.  119. 


RoLPE,  B. — This  was  an  action  bronght 
by  the  new  corporation  of  Salford,  as  hav- 
ing succeeded  to  all  the  rights  and  privilege! 
of  the  commissioners  for  the  paving  of  that 
borough,  who  were  incorpor^ed  by  a  local 
act,  11  Oeo.  4.  c.  viii.  The  action  \nu 
brought  against  the  defendant,  as  owner  of 
certain  land  in  Peru  Street,  which  had  been 
paved  by  order  of  the  commissioners,  to 
recover  from  him  his  quota  of  the  expense 
of  paving  that  street.  The  declaration, 
after  reciting  that  Peru  Street  was  one  of 
the  streets  in  the  borough  liable  to  the 
jurisdiction  of  the  commissioners,  and  that 
the  defendant  was  owner  of  lands  in  that 
street,  and  also  reciting  that  the  cotmnis- 
sioners  had,  in  exercise  of  their  powers, 
caused  that  street  to  be  paved,  goes  on  to 
aver,  that  the  proportion  of  the  expensei 
to  be  paid  by  the  defendant,  in  respect  of 
his  lands  was  a  sum  of  2171.  The  dedt- 
ration  then  states  the  charter  incorporatiiig 
the  borough,  and  a  subsequent  local  act ; 
under  the  provisions  of  which  act  all  the 
rights  of  the  commissioners  were  transferred 
to  the  plaintiffs,  including  the  right  to  re- 
cover the  money  (if  any)  due  firom  the  de- 
fendant; and  it  then  avers  non-payment 
of  the  above-mentioned  sum  of  217'.  To 
this  declaration  the  defendant  demurred 
generally,  on  the  ground  that  the  paving 
act  did  not,  on  die  facta  stated  in  the 
declaration,  give  any  right  of  action  to 
the  commissioners,  nor  consequently  to  the 
plaintiffs.  The  plaintiffs  relied  on  the  SSnd 
section  of  the  paving  act,  which  eaaetx, 
that  it  shall  be  lawful  for  the  commissioners 
to  pave  the^ew  streets  (and  this  would  cer- 
tainly include  Peru  Street)  in  such  manner 
as  to  them  shall  seem  meet ;  and  the 
charges  and  expenses  attending  such  new 
pavements  shall  be  paid  and  reimbursed  to 
the  commissioners  by  the  ovrners  or  occu- 
piers of  land  adjoining  the  said  streets  so  to 
be  paved  ;  each  such  owner  or  occupier 
paying  an  equal  share  thereof,  to  be  ascer- 
tained as  therein  mentioned.  And  the  clause 
then  goes  on  to  provide  that  it  shall  be 
lawful  for  the  commissioners  to  recover  such 
charges  and  expenses  by  action  at  law  in 
any  of  the  superior  courts.  It  was  on  this 
clause  that  the  plaintiffs  relied.  The  defim- 
dant,  not  disputing  that,  if  that  clause  had 
stood  alone,  the  action  would  have  been 
maintainable,  insisted  that  the  following 
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tlMMe,  section  83,  imposed  on  the  plamtiffs 
the  dat]r,by  way  of  condition  precedent,  of 
first  requiring  the  owners  or  occupiers  to 
do  the  work  themselves,  and  that  it  is  only 
m  defaolt  of  their  so  doing  that  the  right 
of  the  commissioners  to  do  the  works  and 
claim  reimbnrsement  from  the  owners  arises. 
Section  83.  begins  with  the  words  "  Pro- 
vided always,"  and  then  proceeds  to  enact, 
that  before  the  commnsioners  shall  cause 
the  streets  to  be  paved  as  aforesaid,  they 
shall,  in  the  first  place,  give  notice  to  the 
owner  or  occupier  of  every  house,  land,  or 
hereditament  adjoining  Ae  street  to  be 
peved,  requiring  him  to  pave  the  same  in 
tneh  manner  as  the  commissioners  shall 
direct.  And  if  any  such  owner  or  occupier 
shall,  for  six  months,  negl»!t  to  pave,  pur- 
suant to  the  notice,  then,  and  in  such  case, 
it  ahaQ  be  lawful  for  the  commissioners, 
and  tbey  are  thereby  required  to  cause  the 
same  lo  be  done,  and  to  recover  the  costs 
and  expenses  from  such  owner  or  occupier 
in  such  manner  as  herein  is  mentioned. 

On  these  two  clauses,  taken  together,  the 
defendant  contends  that  the  giving  of  the 
notioe  was  a  condition  precedent,  and  that 
iJie  decdaintion  is  bad  on  general  demurrer, 
tar  not  containing  an  averment  that  such 
notice  had  been  given ;  and  we  think  that 
his  argument  is  good,  and  must  prevail. 

The  contention,  on  the  other  side,  was, 
tlwt,  inasmuch  as  the  obligatioa  to  give  the 
iratioe  to  the  owner,  calling  on  him  to  do 
tlie  woric  himself,  occurs  in  a  separate  and 
mbaeqtient  clause,  introduced  by  way  of 
pfDTMo,  therefore  that  the  non-complianoe 
witk  that  subsequent  enactment  was  a  mat- 
ter to  be  set  up  by  the  defendant  by  way 
of  defence,  and  so  that  it  was  not  necessary 
tor  the  de&ndant  to  refer  to  it  in  his  deda- 
mtian.      And  it  was  contended,  that  the 
ptineiple  of  those  cases  applies,  in  which  it 
hma  been  hdd  that  an  exception,  not  em- 
bodied in  the  enacting  clause,  but  forming 
the  •abject  of  a  distinct  proviso,  must  he 
pleaded  by  way  of  defence  by  the  party 
ttiymg  on  it,  and  need  not  be  stated  and 
negatived  by  the  plaintiffs,  whose  case  rests 
on  the  original  enactment.     We  do  not  at 
all  question  the  doctrine  of  that  class  of 
ceaee ;   but  it  appears  to  us  wholly  inappli- 
c^le  to  this  case.     The  question  here  is, 
taking  both  clauses  together,  under  what 
oTComstances  were  the  commissioners  en- 
Nkw  Sekies,  XTI.— Ezcheq. 


titled  to  maintain  an  action  against  the 
owner  for  his  share  of  the  expense  ?  And 
it  appears  to  us  clear  that  they  were  em- 
powered to  do  so  only  when  they  had  first 
given  notice  to  the  owner  requiring  him  to 
do  the  work  himself.  The  first  of  the 
clauses  (the  82nd)  does,  it  is  trues  autho- 
rize the  commissioners  to  bring  the  action, 
without  imposing  any  previous  conditions. 
But  the  next  clause  shews  clearly  that  an 
opportunity  is  first  to  be  given  to  the  parties 
to  do  the  woric  for  themselves,  and  enacts  that 
in  de£sult  of  their  so  doing,  then  (which 
certainly  means  then  only)  it  shall  be  lawful 
for  the  commissioners  to  recover  the  ex- 
penses, in  such  manner  as  is  herein  (i.  «.  in 
the  previous  clause)  mentioned.  This  clearly 
makes  the  giving  of  the  notice  a  condition 
precedent,  without  a  compliance  with  which 
no  right  of  action  can  arise,  and  a  compli- 
ance with  which,  therefore,  on  general  prin- 
ciples, must  be  averred  by  the  pluntifis. 

Mr.  Watson,  for  the  plaintiffs,  against  this 
consbruction,  pointed  out  the  difiiculty  there 
would  be  in  knowing  to  whom  the  notice 
should  be  given,  and  what  each  owner  or 
occupier  should  be  called  on  to  do.  No 
doubt  there  may  be  such  difiiculties ;  hut 
they  are  difficulties  which  those  who  ohtain- 
ed  the  act  have  brought  on  themselves,  and 
cannot  in  any  way  be  allowed  to  prejudice 
or  afiiect  third  persons.  They  are,  more- 
over, difficulties  which  exist  in  precisely 
the  same  form  and  extent,  whatever  be  our 
decision  on  this  demozrer.  On  the  short 
ground  that  we  think  the  having  given 
notice  is  a  condition  precedent  to  the  plain- 
tiffs' right  of  action,  we  think  that  it  was 
incumbent  on  them  to  aver  in  their  decla- 
ration that  such  notice  was  given;  and 
therefore  this  demurrer  must  be  allowed, 
and  there  must  be  judgment  for  the  de- 
fendant. 

Judgment  for  the  d^endant. 


BBAHAU  V.  WATKIN8. 


184&.     \ 
Nov.  12.  / 

Pleading — Demurrer — Bailiff  of  Inferior 
Court  —  7  Vict.  e.  19,  —  Reg.  Gen.  Hit. 
Term,  4  Will  4.  pi.  2. 

To  an  action  of  trover  the  defendant 
pleaded,  first,  that  the  griewnnee  wu  con- 
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milted  after  the  passing  of  the  7  Fiet. 
c.  19,  for  regulating  the  bailiffs  of  inferior 
courts,  and  within  the  jurisdiction  of  the 
inferior  court  thereinafter  mentioned;  that 
before  and  at  the  time  of  the  grievance  he 
had  been  duly  appointed  to  act  as  bailiff  in 
execution  of  the  process  of  the  Tolsey  Court 
of  Bristol,  which  court  then  and  at  the  pass- 
ing of  the  act  had  and  still  has,  by  charter, 
jurisdiction  in  personal  actions,  within  the 
said  city ;  that  the  defendant,  until  and  at, 
^c,  was  a  bailiff  of  the  said  court,  and  that 
the  supposed  grievance  was  a  thing  done  by 
him  in  pursuance  of  his  duty  as  such  bailiff, 
and  that  no  notice  of  action  had  been  given 
to  him.  The  fourth  plea  resembled  the  fore- 
going, except  in  sUUing  that  the  cause  of 
action  did  not  accrue  to  the  plaintiff  three 
months  before  action  brought.  The  plaintiff 
demurred  specially  to  the  third  plea,  assign- 
ing causes.  He  also  demurred  to  the  fourth 
plea,  assigning  for  causes,  in  the  demurrer 
and  in  the  margin,  that  the  plea  was  insuffi- 
cient, upon  the  Uke  grounds  of  objection  as 
had  been  taken  to  the  third  plea: — Held, 
first,  that  the  demurrer  to  the  fourth  plea 
was  a  sufficient  compliance  with  the  Reg. 
Gen.  Hil.  T.  4  Will.  4.  pi.  2,  which  re- 
quires the  statement  of  some  matter  of  law 
in  the  margin  of  demurrers;  secondly,  that 
it  was  sufficient  to  state  that  the  defendant 
was  a  bailiff  de  facto,  and  that  the  pleas 
were  good. 

Trover.  Third  plea,  that  the  supposed 
grievance  was  committed  after  the  passing 
of  the  7  Vict.  c.  19,  entitled,  '  An  act  for 
regulating  the  bailifis  of  inferior  courts,' 
and  within  the  jurisdiction  of  the  inferior 
court  hereunder  mentioned,  and  that  before 
and  at,  &c.,  the  defendant  had  been  duly  ap- 
pointed to  act  as  bailiff,  in  execution  of  the 
process  of  the  court  of  the  Tolsey  of  the 
city  and  county  of  Bristol,  which  said  court 
then  and  at  the  time  of  the  passing  of  the 
said  act  of  parliament,  had,  and  still  has, 
by  charter,  jurisdiction  for  the  recovery  of 
debts  and  damages  in  personal  actions, 
arising  within  the  city  and  county  aforesaid ; 
and  the  defendant  then  became,  and  thence 
until,  and  at,  &c.,  was  a  bailiff  of  the  said 
court;  and  that  the  said  supposed  grievance 
was  a  thing  done  by  the  defendant  in  pur- 
suance of  his  duty  as  such  bailiff;  and  that 
no  notice  in  writing  of  this  action  was  given 


to  the  defendant  one  m<mth  before  the  eom- 
menoement  of  the  action,  as  required  bjtiie 
statute,  &c.     Verification. 

The  fourth  plea  resembled  the  for^iag, 
except  in  stating  that  the  cause  of  aetiaa 
did  not  accrue  to  the  plaintiff  within  three 
months  next  before  the  oommenoement  of 
the  suit.     Verification. 

Demurrer  to  the  third  plea,  assigning  fw 
causes  that  it  did  not  appear  that  the  defen- 
dant was  a  bailiff  appointed  by  the  Jod^  ti 
the  inferior  court,  or  under  the  provisbiu, 
or  after  the  passing  of  the  7  Vict,  c  19; 
that  the  jurisdiction  of  the  Court  mt  not 
shewn,  nor  its  charter  described ;  that  the 
circumstances  constituting  the  alleged  dutj 
of  the  bailiff  were  not  aet  forth.  The  pliia- 
tiff  also  demtirred  to  the  fourth  plea,  assiga- 
ing  for  causes,  in  the  body  of  the  dtmamc 
and  in  the  margin,  that  the  plea  was  insoffi- 
dent  upon  the  like  grounds  of  objcctioD  m 
had  been  taken  to  the  third  plea. 

Crowder,  in  support  of  the  demniier.— 
This  question  arises  upon  the  Ist  sediaB 
of  the  7  Vict.  c.  19,  which  enacts,  th^ 
the  Judge  of  certaii^  inferior  courts  "  ibsU 
have  power  to  appoint  a  sufiScient  numbd 
of  proper  and  responsible  penons  to  act  m 
bailiffs  of  the  said  courts."    And  the  ^aia- 
tiff  contends,  that  the  plea  is  bad,  in  mody 
alleging  that  the  defendant  was  "  doly" 
appointed  bailiff,  without  stating  the  dsta 
of  his  appoiatment,  or  averring  that  it  took 
place  after  the  passing  of  the  act  of  psiha- 
ment  in  question,  or  that  it  was  made  by 
the  Judge  of  the  court.     It  is  not  enoof^ 
on  special  demurrer,  to  state  that  the  dden- 
dant  was  "  duly"  appointed — Everari  *• 
Paterson  (1),  The  King  r.  Lyme  R^{*)- 
Secondly,  the  jurisdiction  <tf  the  Cooit  is  not 
stated,  and  this  is  necessary,  a*  the  dactK 
under  which  it  exists  has  not  been  confirawi 
by  act  of  parliament — 7%«  Mayor  of  Ber- 
wick y.  Shanks{S).  Thirdly,  die  duty  of  iht 
bailiff  is  not  set  out ;  nor  does  it  tppist 
that  the  act  was  done  in  pursuance  of  bit 
duty,  or  in  execution  of  the  process  (rf  hit 
court— CoW««  V.  Lord  Keith  (4),  Peekr. 
Boyes{S). 

WiUes,  contri.— The  pleas  are  good,  or, 

(1)  2  Marsh.  304. 
(2}  Dong.  149. 

(3)  3  Bing.  459 ;  s.  o.  4  Uw  J.  Refi.  CP.  Itl 

(4)  2  East,  260. 

(6)  7  Soo.  N.R.  438. 
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at  all  events,  tbe  fonrth  plea  is  good  on  ge- 
nOTal  demurrer,  and  this  must  be  considered 
as  a  case  of  general  demurrer  on  the  ground 
that  the  causes  of  demurrer  are  not  "  spe- 
cially and  particularly  set  down"  within  the 
meaning  of  the  statutes  27  Eliz.  c.  5.  s.  1. 
and  4  &  5  Ann.  c.  16.  It  is  not  sufficient 
that  the  preceding  demurrer  is  referred  to 
as  containing  the  grounds  of  demurrer  to 
the  plea  in  question.  This  is  not  a  com- 
pbance  wi^  the  Reg.  C^.  Hil.  term, 
4  Will.  4.  pi.  2,  which  requires  "  that  in 
the  margin  of  every  demurrer,  before  it  is 
signed  by  counsel,  some  matter  of  law  in- 
tended to  be  argued  shall  be  stated." 

[Aldebson,  B. — ^We  have  held  it  to  be 
a  soffident  compliance  with  that  rule  to 
state  in  the  margin  of  a  demurrer  that  the 
p<^ts  pntended  to  be  argued  are  those  spe- 
cially assigned.  (6).] 

Secondly,  the  pleas  are  good,  even  on 
special  demurrer.  It  is  enough  to  shew 
that  the  defendant  was  bailiff  of  the  court 
at  the  time  of  the  commission  of  the  act. 
It  need  not  be  averred  that  he  was  ap- 
pointed by  the  Judge,  for  that  is  implied  in 
die  fact  of  his  being  bailiff.  A  party  is  not 
bound  to  set  out  on  his  pleading  more  than 
he  is  compelled  to  prove;  and  here  it 
ironld  be  enough  for  the  defendant  to  shew 
that  he  was  bailiff  de  faoto,  and  that  the 
act  in  question  was  done  after  the  passing 
of  the  statute.  Thirdly,  the  defendant  was 
not  bound  to  shew  the  jurisdiction  of  the 
Court  by  setting  out  the  charter,  for  being 
■ooely  an  officer  of  the  Court  he  had  no 
means  of  access  to  the  charter — Buekley  v. 
Rie«  Thotiuuiy),  Stephen  on  Pleading,  p. 
S97,  Rogers  v.  Brown  (8).  Fourthly,  the 
defendant's  duty  as  bailiff  is  sufficiently 
atated ;  it  was  unnecessary  to  set  out  the 
whole  of  his  evidence.  Peek  v.  Boyea  is 
in  &vour  of  the  defendant. — He  also  cited 
WiaAuh  T.  Taaboi»(9). 

Crowder  replied. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

(6)  See  Lindoi «.  Poond,  2  Mee.  &  Wels.  240 ; 
a.  e.  6  I«w  J.  Rep.  (x.s.)  Ezeh.  86;  and  Berridga 
V.  Priestley,  6  Dowl.  306. 

(7)  Plowd.  118. 

(8)  Hayes'a  Rep.  (Irub)  f:xch.487. 

(9)  Plowd.  38. 


Pollock,  C.B. — In  the  case  of  Braham 
T.  Waikins  our  judgment  will  be  for  the 
defendant.  The  question  arose  on  7  Vict, 
c.  19,  entitled  '  An  act  for  regulating  the 
bailifis  of  inferior  courts.'  We  think  the 
defendant  is  justified  on  the  ground  that  he 
was  a  bailiff  defaeto.  The  act  of  parlia- 
ment says,  in  sect.  4,  that  if  "any  bailiff" 
shall  be  guilty  of  extortion,  &c. ;  and  in 
section  8,  that  actions  commenced  against 
"  any  bailiff"  shall  be  commenced  within  a 
certain  time,  &c.  We  think  the  words 
"  any  bailiff"  apply  to  the  defendant.  In 
Hughes  v.  Buckland  {10),  we  had  to  con- 
sider the  meaning  of  the  words  "  any  per- 
son." 

Judgment  for  the  defendant. 


} 


CLEMENTS  r.  FLIGHT. 


1846. 
Nov.  21 

Detinue — Meanity  of  term  "Detain"  in 
Declaration  —  Pleading  —  Argumentative 
Denial — Bailment. 

To  a  declaration  in  detinue,  alleging  the 
delivery,  by  the  plaintiff,  of  scrip  shares  to 
the  defendant,  to  be  re- delivered  by  him  to 
the  plaintiff,  on  request,  after  the  payment 
to  the  defendant  of  a  certain  sum  of  money, 
averring  the  payment  and  subsequent  request, 
and  complaining  that  the  defendant  never- 
theless detained  the  scrip;  the  defendant 
pleaded  that  the  scrip  were  deposited  teith 
him  as  a  pledge  and  security  for  a  sum  of 
money  advanced  by  him  to  the  plaintiff,  and 
that,  on  repayment  thereof  to  him,  he,  the 
defendant,  tendered  and  offered  to  deliver  up 
and  return  to  the  plaintiff  the  scrip  shares, 
which  the  plaintiff  then  refused  to  accept 
and  receive  from  the  defendant: — Held, 
that  the  word  "  detain,"  in  a  declaration  in 
detinue,  means  that  the  defendant  withholds 
the  goods,  and  prevents  the  plaintiff  from 
having  the  possession  of  them;  and  there- 
fore that  the  plea  was  bad,  as  being  an 
argumentative  denial  of  the  detention. 

Not  only  the  common  bailment,  but  any 
special  bailment,  in  a  declaration  in  detinue, 
is  surplusage,  and  not  traversable;  the  gist 
of  the  action  being  the  detainer  of  the  plain- 
tiff's goods,  which  the  defendant  must  answer. 

(10)  IS  Law  J.  Rep.  (ti.s.)  Exch.  233. 
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EXCHEQUER  OF  PLEAS: 


Detinue.  The  declaration  stated,  that 
the  plaintiff,  theretofore,  to  wit,  on  &c., 
delivered  to  the  defendant  certain  papers 
and  paper  writings,  to  wit  (amongst  others), 
100  papers  purporting  to  be  scrip  certifi- 
cates for  shares  in  the  Worcester,  Warwick, 
and  Rugby  Railway  Company,  100  papers 
purporting  to  be  scrip  certificates  for  shares 
in  the  Sheffield  and  Macclesfield  Railway 
Company,  and  1,000  papers  pnrportiag  to 
be  letters  of  allotment  of  railway  shares  of 
great  value,  to  wit,  of  the  value  of  1,000{., 
to  be  re-delivered  by  the  defendant  to  the 
plaintiff,  when  the  defendant  should  be 
tiineunto  requested,  after  the  payment  to 
the  defendant,  by  or  on  account  of  the 
plaintiff,  of  a  certain  sum  of  money,  to  wit, 
the  sum  of  700{.  And  the  plaintiff  says, 
that  although  afterwards,  to  wit,  on  the  day 
and  year  foresaid,  divers  sums  of  money, 
amounting  together  to  the  said  sum,  to  wit, 
the  sum  of  700i.,  was  paid  to  the  defendant 
by  and  for  and  on  account  of  the  plaintiff, 
yet  the  defendant  hath  not,  as  yet,  delivered 
the  said  papers  and  paper  writings,  or  any 
or  either  of  them,  to  the  plaintiff,  although 
be  was,  after  the  said  payment,  to  wit,  on 
the  day  and  year  aforesaid,  requested  by  the 
I^aintiff  so  to  do,  but  hath  hitherto  wholly 
refused  so  to  do,  and  hath  unjustly  detained, 
and  still  doth  unjustly  detain,  the  same  £rom 
the  plaintiff,  to  the  damage,  &c. 

Plea — As  to  so  much  of  the  declaration 
as  relates  to  the  said  scrip  certificates  for 
shares  in  the  Worcester,  Warwick,  and 
Rugby  Railway  Company,  and  the  said 
scrip  certificates  for  shares  in  the  Sheffield 
anS  Macclesfield  Railway  Company,  in  the 
declaration  respectively  mentioned,  the  de- 
fendant says,  that  the  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  to  recover  any  damages 
by  reason  of  the  detention  of  the  said  scrip 
certificates  for  shares,  in  the  introductory 
part  of  this  plea  mentioned,  because,  he  says, 
that  heretofore,  and  before  the  oomraenoe- 
ment  of  this  suit,  to  wit,  on  &c.,  in  the 
declaration  mentioned,  the  plaintiff  delivered 
to  and  deposited  with  the  defendant  the 
said  several  scrip  certificates  for  shares,  in 
the  introductory  part  of  this  plea  mentioned, 
as  a  pledge,  deposit,  and  security  for  the 
repayment  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  210/.,  then  lent  and  advanced 
by  the  defendant  to  the  plaintiff,  upon  the 


security  of  the  said  scrip  oeitificates  fbr 
riiares,  then  deposited  with  the  defendant 
And  the  defendant  further  says,  that  after- 
wards, and  before  the  c<»nmeiieement  of  tha 
suit,  to  wit,  on  &c.,  the  plaintiff  paid  to  dw 
defendant  a  certain  sum  of  money,  to  wit, 
the  sum  of  2101.,  in  satisfaction,  and  dis> 
charge  of  the  said  sum  of  money  so  lent  and 
advanced  by  the  defendant  to  the  {dsiatiff 
aa  aforesaid ;  and  thereupon  the  dcirodsat 
then  tendered  and  oSexed  to  deliver  op  sad 
return  to  the  pkintiff  the  said  scrq>  certifi- 
cates for  shares  in  the  introductory  part  af 
this  plea  mentioned,  which  the  piaintdr  dm 
refused  to  accept  and  leoeive  of  aad  fron 
the  defendant.  Verificatioii,  and  prayer  (tf 
judgment. 

Special  demurrer,  that  the  pleaamomti 
to  and  is  an  argumentative  pka  of  ass 
detinet.  Also,  that  it  is  doable,  for  allegiBg 
both  the  agreement  for  deposit  of  the  diaies, 
the  payment  of  the  money,  and  the  tcodn. 
Also,  that  it  is  defective  for  mat  of  sa 
averment  that  the  defendant  was  always 
ready  and  willing  since  the  payment,  ot 
that  he  is  still  ready  and  willing  to  ddivcr 
up  the  said  shares.  Also,  that  it  isinfonail 
for  being  pleaded  in  bar  of  damages  only, 
when  it  ought  to  have  been  pleaded  in  bsi 
of  the  whoJe  action,  so  Sftr  as  rdates  to  ths 
shares  in  the  said  plea  mentioaed.  Also, 
that  the  said  plea  is  in  other  jeapects  a> 
formal,  insoffident,  &e. 

The  plaintiff's  points  were,  firat,tlMt  ths 
plea  amounts  to  non  deHmet;  secondly,  tkat 
it  is  doable  for  the  reasons  assigned  in  Iht 
demnner;  thirdly,  that  it  oogiu  to  have 
averred  tout  tempt  pritt;  fourthly,  that  it 
should  have  beoi  pleaded  in  bat  of  ^ 
whole  action. 

Ltuh,  in  support  of  tbe  demnrrer.^lV 
plea  is  bad,  as  being  an  argomentative  jdea 
of  mm  detineU  1^  gist  of  the  aotian  «f 
detinue  is  the  detention  of  the  goods  at  dN 
time  the  writ  issued;  and  the  defendsnt 
must  answer  that,  This  plea  does  not 
confess  any  such  detention,  but  only  a 
holding  against  the  will  of  the  plantiff  at 
tome  time.  The  meaning  of  the  wofd 
"  detain"  in  detinue  is  a  withboldiiig  of  die 
goods  from  the  plaintiff,  and  the  defendsot 
may  shew  that  he  does  not  withlmld  or 
prevent  the  plaintiff  firom  taking  posse ssioa 
of  his  goods,  under  the  plea  of  non  detsMi. 
(He  was  then  stopped  by  the  Court.) 
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Hoggin*  {Paterson  with  him),  contri.— 
TUs  is  die  caae  of  a  bailment  determinable 
npon  the  payment  of  a  lum  of  money.  The 
defendant's  duty  was  to  keep  the  scrip  shares 
with  diligence  until  the  payment  of  the 
money,  and  then  to  Tetom  them.    Upon 
payment  of  the  money  the  defendant  offered 
to  re-deliver  the  scrip  shares  to  the  plaintiff, 
and  thereby  tixe  duty  created  by  die  bail< 
ment  was  discharged.     Thus,  in  Story  on 
BaUtitentt,  p.  229,   see.  SS9,  it  is  said, 
"  Another  duty  of  the  pawnee  is  to  return 
the  pledge,  and  its  ingredients,  if  any,  after 
thed^t  or  other  duty  has  been  discharged. 
Of  couiae,  this  duty  by  common  law  is 
extmgnished  when  the  pledge  is  lost  by 
casualty,  or  other  unavoidable  accident,  or 
it  perishes  through  its  own  intrinsic  defects 
without  de&ult  of  the  pawnee.     And  the 
same  rule  applies  when  the  pawn  is  lost  by 
robbery,  or  by  superior  force,  or  even  by 
tfaeit,  if  the  pawnee  has  exercised  reasonable 
diligence."     Therefore,  upon   the  offer  to 
retam  the  scrip  shares  to  the  plaintiff,  and 
his  reihsal  to  take  them,  a  new  bailment 
arose,  which  was  a  mere  keeping,  and  with 
respect  to  which  no  breach  of  duty  arises 
until  after  demand  made,  when,  upon  le- 
fhsal,  the  plaintiff's  remedy  would  be  by 
action  of  trover.     The  plea  confesses  the 
plaintiff's  property  in  the  goods,  and  avoids 
by  averring  performance  of  the  only  duty 
imposed  on  him  by  the  original  bailment, 
and  shewing  that  he  keeps  the  goods  under 
a  difi^nt  bailment,  with  regard  to  which 
no  duty  to  deliver  attaches.     The  plea  need 
not  aver  the  defendant  was  always  ready 
and  willing  to  deliver.     In  Bac.  Abr.  tit. 
'Tender,'  (H,)  2,  it  is  said,  "Wherever  a 
debt  or  duty  is  discharged  by  a  tender  and 
lefhsal,  it  is  not  necessary,  in  pleading  the 
tender,  to  plead  uneore  pritt;  nay,  it  would 
be  strange  for  a  party  to  say,  he  is  stDl 
ready  to  pay  a  debt  or  perform  a  duty  of 
which  -he  is  discharged."     He  referred  to 
Oites  y.  Hart  {I).     Under  now  detinet  the 
defendant  could  not  shew  the  special  bail- 
ment consequent  upon  the  tender  and  re- 
fusal. 

[Pabjib,  B. — Is  not  the  plea  bad,  as 
being  an  argumentative  denial  of  the  bail- 
ment alleged  in  the  declaration?  It  sets 
up  a  different  obligation.] 

(t)  2Sdk.622. 


In  Whitehead  v.  Harrieon  (2),  a  plea 
to  a  declaration  in  detinue  alleging  a  bail* 
ment,  traversing  the  bailment,  was  held 
bad. 

[Pabke,  B. — That  was  the  case  of  a 
common  bailment,  this  is  a  special  bail'- 
ment.] 

That  is  not  one  of  the  grounds  of  de- 
murrer. 

[RoLFE,  B. — It  comes  to  the  question, 
what  is  the  meaning  of  the  word  "  detain" 
in  an  action  of  detinue.  Suppose  the  plain- 
tiff, when  he  paid  the  mcmey,  had  said,  It 
is  not  convenient  to  me  to  take  the  goods 
away  now,  but  I  will  come  for  them  to- 
morrow, could  he  then  bring  an  action  of 
detinue?] 

[Parke,  B. — ^A  plea  of  tender  of  pay- 
ment is  equivalent  to  saying,  I  paid  you  as 
far  as  I  could;  you  prevented  me  doing 
mote.] 

Lush,  in  reply. — If  the  woid  "  detain," 
in  the  dedararion,  means  that  the  defen- 
dant holds  the  goods  adversely,  then  the 
plea  is  an  argumentative  plea«f<Mn  detinet. 
In  Fita.  Nat,  Brevium,  p.  322,  it  is  said, 
"  A  writ  of  detinue  lieth  in  case,  where  s 
man  delivereth  goods  unto  another  to  keep, 
and  afterwards  he  will  not  deliver  them 
back  again ;  then  he  shall  have  an  action  of 
detinue  of  those  goods  and  chattels."  It 
is  detinet,  not  tenet;  and  no  damages  are 
recoverable  for  a  past  detention.  In  leaae 
V.  Clark  (3),  Haughton,  J.  says,  "  As 
to  the  second  point,  there  is  no  sufficient 
cause  or  ground  for  an  action  of  trover  by 
the  plaintiff;  it  is  only  found  that  he  did 
request  him  to  deliver  this  money,  and  that 
he  refused  to  do  it;  and  so  much  is  in  every 
action  of  detinue,  contradixit  et  adhue  eon- 
tradicit;  this  is  the  point  of  the  action  of 
detinue,  but  this  is  not  conversion." 

[Parks,  B. — The  difficulty  is,  that  some 
of  the  precedents  alleged  a  readiness  to 
deliver.] 

A  plea  of  readiness  has  never  been  held 
good  on  demurrer,  and  in  former  times  it 
was  not  the  habit  of  pleaders  to  object  to 
argumentativeness. 

Cur.  adv.  vtiA. 


(2)  6  Q.B.  Rep.  423 ;  (.e.  13  Uw  J.  R«p.  (x.s.) 
Q.B.  312. 

(3)  2Balst.308. 
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EXCHEQUER  OF  PLEAS : 


The  judgment  of  the  Court  (4)  was  now 
delivered  by — 

Pollock,  C.B.— [His  Lordship  stated 
the  pleadings,  and  continued] — The  prin- 
cipal point  argued  in  this  case  was,  whethn 
the  plea  amounted  to  and  was  an  argumen- 
tative plea  of  non  detinei ;  that  being  the 
first  cause  of  special  demurrer  assigned. 
The  Court  intimated  its  opinion,  that  this 
question  turned  upon  the  meaning  of  the 
word  "detain"  in  the  declaration  in  detinue. 
If  its  meaning  be,  that  the  defendant  has 
the  goods  in  his  possession,  the  plea  admits 
the  detention.  If  it  mean  that  the  defen- 
dant has  omitted  to  deliver  in  the  sense  of 
taking  the  goods  to  the  plaintiff,  and  giving 
them  up  to  him,  the  plea  admits  the  deten- 
tion and  excuses  it.  If  it  mean  that  the 
defendant  withholds  the  goods  and  prevents 
the  plaintiff  from  having  the  possession  of 
them,  the  plea  denies  the  detention  argu- 
roentativelj^and  is  bad.  We  are  satisfied 
that  the  last  is  the  true  meaning  of  the 
term  "  detain."  If  it  meant  the  mere  keep- 
ing a  possession,  not  adverse,  how  couJd 
such  a  possession  form  the  ground  of  an 
action  f  If  it  meant  that  the  defendant  bad 
omitted,  and  still  omitted,  to  be  active  in 
bringing  the  goods  to  the  plaintiff,  the  ac- 
tion could  not  be  maintained  without  shew- 
ing an  obligation  by  contract  to  do  so.  We 
have  no  doubt,  therefore,  diat  the  detention 
complained  of  is  an  adverse  detention.  And 
this  is  the  meaning  ascribed  to  the  word  in 
Buhtrode,  808,  (cited  by  Mr.  Lush,)  by 
Hanghton,  J.,  who  says,  that  request  and 
refill,  "eotaradixit  et  adhuc  eontradieit," 
is  the  point  in  an  action  of  detinue,  but  not 
in  trover,  in  which  conversion  u  the  point, 
and  request  and  refusal  evidence  only. 
We  think,  therefore,  that  the  plea  is  bad,  as 
amounting  to  non  detinet.  A  doubt  was 
raised  by  the  precedents  stating  a  readiness 
to  deliver^-£rou>n'«  Entriet,  149,  '  T<mt 
tempt  prut,'  p.  28 ;  but  we  think  the  answer 
is,  that  in  ancient  times  pleas  were  not  so 
often  the  subject  of  objection  fbr  atgumen- 
tativeness,  and  there  is  no  case  cited  where 
a  plea  of  readiness  has  been  held  good  on 
demurrer. 

In  the  course  of  the  argument  it  was 

(4)  Pollook,  C.B.,  Park*,  B.,  Alderson,  B.,  sod 
Rolfe,  B. 


suggested,  that  the  plea  was  bad,  at  cos. 
taining  an  argumentative  denial  al  tbe 
special  bailment  in  the  deelaration.  Oi 
reference  to  the  late  case  <rf  IVhUdutif. 
Harriton,  and  the  authorities  then  it> 
ferred  to,  and  particolaily  Oledttuu  t. 
Hetpia  (5),  and  Bro.  Abr.  tit.  'DetiiM 
de  biens,'  pi.  60,  it  seems  that  not  talj 
the  common  bailment,  hut  any  special  biil- 
raent,  in  a  dedaration  of  detinue  is  tatsAj 
surplusage,  and  not  traversable,  the  gist  of 
the  action  being  the  detainer  of  the  pish- 
tiff's  goods,  which  the  defendant  nnt 
answer.  The  plea,  therefore,  was  not  open 
to  this  objection,  and  the  omission  to  tMigB 
this  cause  of  special  demurrer  was  pn^. 

Judgment  for  the  plaiidif. 


■^         A     \     SMITH  t>.  WEDDEEBCBSE. 

Appearance  by  Plaintiff  is  PertM  — 
2^3  WiU.  4.  c.  39. 

A  plaintiff,  in  pereon,  Moy  enter  an  sf> 
pearance  for  the  defendant  aeeordin^  Is  Iki 
ttaiiUe. 

The  appearance  entered  by  the  plainlif 
for  the  defendant  in  this  action  was  is  ike 
following  form  :••-"  John  Blias  Smith,  plsia- 
tiff,  V.  Charles  Webster  Wedderbntne,  de- 
fendant. John  Elias  Smith,  the  plsintiS, 
appears  for  the  defendant  tee.  tiat.  Entered 
9th  of  July  1848." 

Hurlttone  moved  for  a  rule  calling  up«a 
the  plaintiff  to  shew  cause,  why  the  appear- 
ance so  entered  should  not  be  setandc,  vd 
why  the  defendant  should  not  be  at  liberty 
to  enter  on  appearance.  Tbe  Unifomutyof 
Process  Act,  2  &  3  Will.  4.  c.  89.  s.  2.  enM!t% 
that  an  appearance  shall  be  in  one  of  tke 
three  forms  oontuned  in  the  Schedule. 
No.  2.— FoTOM  of 


A.  B.pluntiffsgaijist  CD. 


enteringaa.  .. 

The  dafeadut  C.  0. 

appean  io  pcnoB. 
E.   F.    attanxT  fcf 

C  D.  a^can  fK 


againat  CD.  and  another,  q.h.  attorney  ftrtha 
plaintiff  aBpcan  ft» 
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Tbe  pUmtiff,  therefore,  ought  not  to  have 
ai^ieared  in  person  for  the  debt.  He  ooght 
to  have  appeared  by  attorney.  Tbe  object 
of  the  legislature  may  have  been,  that  all 
appearances  should  be  entered  by  persons 
over  whom  the  Court  has  some  controul. 
He  cited  Warren  \.  Love  {I),  Codrinfflonv. 
Curlev>i*{2). 

Per  Curiam. — The  case  before  us  appears 
to  be  a  eatus  omiteut.  The  forms  in  the 
schednle  of  the  Uniformity  of  Process  Act 
are  to  be  adapted  to  the  cases  to  which  they 
are  applicable.  Where  they  are  not  appli- 
cable the  rule  of  ey-fre*  must  be  resorted 
to.  The  act  of  parliament  says,  the  plaintiff 
may  enter  an  appearance  for  the  defendant ; 
to  hold  that  it  is  necessary  for  him  to  em- 
ploy an  attorney  for  that  purpose,  would  be 
putting  him  to  useless  expense,  and  would 
compel  him  afterwards  to  give  notice  to 
tbe  other  side  that  he  had  changed  his 
attorney,  and  was  acting  in  person.  The 
16th  section  enacts,  that  "  all  such  proceed- 
ings as  are  mentioned  in  any  writ,  notice, 
or  warning  issoed  under  this  act  shall  and 
may  be  had  and  taken  in  defeult  of  a  defen- 
dant'! appearance,  or  putting  in  special  bail, 
as  the  case  may  be;"  but  the  construction 
now  contended  for  would  repeal  that  section. 
There  will  be  no  rule. 

Rule  refrted. 


1846. 
Not 


6.     1 
81./ 


CHAPMAN  «.    KINO  AND  AN- 
OTHEB. 


Pleading — Striking  out  Counts— Time — 
Affeal  against  Judge's  Order. 

Tke  d^endant,  on  the  6th  of  November, 
obknned  a  Judge's  order  for  a  week's  time  to 
plead  ;  on  the  I2th  he  took  out  a  summons  to 
strike  out «««  of  two  counts  in  the  declaration, 
wUekj  on  the  \4th,  was  dismissed  with  costs, 
and  at  ike  same  tine  an  order  was  made 
gioinff  him  three  dags'  time  to  plead.  On 
tke  I9th  he  obtaimed  a  rule  for  striking  out 
the  first  or  second  count  :—Held,  that  the 
apj^ieation  was  too  late,  and  that  the  rule 
mutt  he  discharged. 

Semble — that  an  appeal  lies  to  the  Court, 
when  a  Judge  has  refused  to  make  an  order. 

(1)  7  Oowi  P.C.  602. 

(2)  9  Ibid.  968. 


Tn  this  case  a  rule  had  been  obtained  for 
striking  out  the  first  or  second  count  of  the 
declaration,  on  the  ground  of  their  relating 
to  the  same  subject-matter  of  complaint. 

It  appeared  that,  the  declaration  hav- 
ing been  delivered  on  the  2nd  of  November, 
the  defendant,  on  tbe  6th,  obtained  from 
Piatt,  B.  a  week's  time  to  plead  on  the  terms 
of  taking  short  notice  of  trial ;  on  the  12th 
he  took  out  a  summons  to  strike  out  either 
the  first  or  second  count  of  the  declaration. 
This  summons  was  attended  on  the  14th, 
when  it  was  dismissed  with  6«.  6d.  costs, 
which  were  paid,  and  an  order  was  made  at 
the  same  time,  giving  the  defendant  three 
days'  time  to  plead.  The  present  rule  was 
obtained  on  the  19th. 

Badeleg  now  shewed  cause. — First,  there 
is  no  ground  for  this  application,  for  no  order 
having  been  made  by  Piatt,  B.,  there  is  no- 
thing against  which  an  appeal  case  can  be 
made,  and  an  application  of  this  kind  can- 
not be  made  as  an  original  rule.  In  Morse 
V.  Apperleg{\),  Alderson,  B.  says,  "My 
Brother  Gumey  having  refused  to  make  any 
order,  I  do  not  see  how  this  Court  can  in- 
terfere. When  a  Judge  makes  an  erroneous 
order,  then  you  may  appeal  to  the  Court, 
but  here  he  makes  no  order."  Besides,  the 
defendant,  having  paid  the  costs,  is  too  late 
to  appeal — Thompson  v.  Becke{i),  Sim- 
mons v.  King  {3). 

[Aldkrson,  B. — In  one  case  my  Brother 
Wightman  said,  that  a  refusal  by  a  Judge 
to  make  an  order  was  equivalent  to  saying, 
I  order  that  there  shall  be  no  order.  Besides, 
in  this  case  there  is  an  order  as  to  costs.] 

At  all  events,  this  application  is  too  late 
after  two  orders  for  time  to  plead  have  been 
made  by  consent.  In  2  Archb.  Prac.  6th 
edit.  p.  101 1,  it  is  said  "  from  a  case  decided 
before  the  rules  of  Hil.  term,  4  Will.  4,  as  to 
the  application  to  strike  out  counts,  it  appears 
that  it  ought  to  be  made  before  the  defen- 
dant has  obtained  time  to  plead."  He  adds, 
however,  that  it  is  now  the  practice  to  grant 
the  ai^Ucation  though  made  after  time  to 
plead  granted — Hali  v.  WeU  (4).    He  also 

(1)  6  Hee.  &  Wcla.  14< ;  s.  o.  9  Uw  J.  Rep. 
(K.f.)  Exoh.  61. 

(2)  4  Q.B.  Rep.  7S9 ;  ■.  c.  12  Uw  J.  Rep.  (ha) 
Q.B.  SOS. 

(3)  2  Dowl.  &  town.  786 ;  s.e.  14  Law  J.  Rep. 
(II.I.)  Q.B.  19<. 

(4)  llbid.4l2i  •.0.18UwJ.Rop.(ii.s.)Eseb. 
31. 
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referred  to Brindieyv.  Dennett{5),  The  King 
y.  the  Sheriff  of  London  (6). 

Warren,  contr&.  —  The  defendant,  by 
making  two  applications  for  time  to  plead, 
baa  not  lost  his  right  to  apply  to  strike  out 
one  of  the  two  counts  of  the  declaration. 

Parke,  B. — The  rule  must  be  discharged. 
It  is  sufficient  in  this  case  to  say,  that  the 
defendant  ought  to  have  applied  sooner  to 
this  court.  The  order  of  my  Brother  Piatt 
was  made  on  the  afternoon  of  Saturday  the 
I4thi  and  no  application  is  made  to  this 
Court  until  the  Thursday  following. 

The  other  Barons  concurred. 

Rule  discharged. 


1846.     1 
November.  /     "antleb  v.  lindsbt. 

Slander — Baron  and  Feme— Coverture 
— Plea  in  Bar. 

To  an  action  of  slander  by  the  plaintiff 
and  hi*  wife,  a  plea  that  the  plaintiff  Maria 
teas  not  the  wife  of  the  plaintiff  George  it  a 
good  plea  in  bar. 

Case,  by  the  plaintifis  George  Chantler 
and  Maria,  his  wife,  against  the  defendant 
and  his  wife  for  slandering  the  wife  of  the 
plaintiff  George. 

Plea — That  the  plaintiff  Maria  was  not 
the  wife  of  the  plaintiff  George  modo  et 
formd. 

Demurrer,  assigning  for  cause  that  the 
matter  in  the  plea  is,  if  true,  matter  in 
abatement  of  the  plaintiff's  action,  and  not 
in  bar  thereof. 

Peacock,  in  support  of  the  plea. — This 
plea  is  good  by  way  of  bar,  and  need  not 
be  pleaded  in  abatement.  If  the  plaintiffs 
are  not  married,  the  male  plaintiff  cannot 
have  sustained  any  damage.— (He  was  then 
stopped  by  the  Court.) 

[Pollock,  C.B. — This  plea  appears  to 
be  good  by  way  of  bar,  for,  if  the  male 
plaintiff  be  not  the  husband  of  the  other 
plaintiff,  he  has  no  right  to  join  in  the  suit. 
We  will  hear  the  other  side.] 

Paterson,  in  support  of  the  demurrer. — 
The  defendants  ought  to  have  pleaded  in 

(5)  2  Biog.  184;  s.o.  S  Uw  J.  R«p.C.P.  247. 

(6)  Ibid.  227 ;  s.a.  2  Law  J.  Rep.  C.P.  2fi9. 


abatement,  and  not  in  bar.  In  esses  of 
coverture  the  plea  is  in  abatement;  sod 
the  same  principle  applies  to  this  case. 

[Alderson,  B. — If  a  male  and  fismsle 
plaintiff  bring  an  action,  and  allege  thst 
they  are  husband  and  wife,  wfay  msy  not 
the  defendant  plead  in  bar,  that  they  tie 
not  husband  and  wife  ?] 

In  Dickenson  v.  Davis  {I),  which  wsi 
an  action  of  trespass  by  husband  and  wife 
for  an  assault  on  the  wife,  the  defendant 
attempted  to  prove,  on  not  gnflty,  thst  tbe 
male  plaintiff  had  a  former  strife  stiD  living. 
Sed  per  Pratt,  C.  J.,  "  I  can  never  allow  it; 
you  might  have  pleaded  this  m  obatemett." 
In  Bae.  Abr.  '  Abatement,'  G,  the  law  it 
thus  stated :  "  If  a  writ  be  brought  by  A. 
and  B.  as  baron  and  feme,  whereas  they 
were  not  married  until  the  suit  depended, 
the  defendant  may  plead  this  in  eiaiemett." 
So,  in  Com.  Dig.  '  Abatement,'  E,  6 :  "In 
an  action  by  husband  and  wife  it  may  be 
pleaded  that  she  was  not  eovert  at  the  day 
of  the  writ  purchased,"  "or  that  they 
were  never  married."     Bend^t.  Wakemn 

(2)  decides  that  the  coverture  of  the  plain- 
tiff cannot  be  pleaded  m  bar  to  an  actios  d 
covenant  on  a  deed  made  between  tlw 
defendant  and  plaintiff;  but  is  matter  for  a 
plea  in  abatement  only.     AUen  v.  Gretj 

(3)  shews  that  in  debt  by  husband  and 
wife  "  ne  ungues  aecoupli  m  logal  matri- 
mony" is  a  bad  plea.  In  that  case,  judg- 
ment of  respondeat  ouster  was  awarded, 
which  shews  that  the  plea  was  in  abste- 
ment.  In  Milner  v.  Milnes{4)  it  was 
held,  that  if  an  action  of  trespass  be  broaj^t 
for  injury  done  to  the  property  of  the  wife 
dum  sola,  the  defendant  must  plead  the 
coverture  in  abatement,  and  not  in  bar. 
Independently  of  the  wife,  the  husband  has 
no  cause  of  action  ;  he  is  joined  mer^  tot 
the  sake  of  conformity. 

Peacock. — The  case  of  Milner  v.  Jfihei 
may  be  explained  in  this  way.  Undar  (to 
plea  of  not  guilty  the  defendant  «o«H  Mt 
have  fpvett  evidence  of  the  ^aiitiV  wt 
being  married,  but  must  have  ylwaW  wpr 
dally ;  and  therefore,  the  Jo^  bu^  him 
said,  not  that  the  it/baee  vijfiA  10  fen* 

(1)  1  Stra.  480.  _ 

(2)  12  Mee.&  Wall.  97;  a.<klllMrJlB«. 

(I<.8.)  Ezoh.  15. 

(3)  Comb.  481;  s.e.1  Sbo«.M|  J 

(4)  3  Tern  Rep.  817. 
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bMB  pleaded  in  abatoMrtt,  but  that  it  ought 
to  have  been  pleaded  tpeoialh^.  The  pre- 
•ent'i^ea  amounts  to  a  traverse  of  a  material 
«Uegatioii  IB  die  declaration.  It  is  Jike  a 
traverae  of  the  title  of  plaintiffs  as  assignees 
or  executors  when  they  sue  in  thoae  cha- 
raoteia.  The  right  of  the  male  plaintiff 
to  sue  depends  upon  the  marriage.  If  two 
pUuntiflb  join  in  an  action  for  a  trespass 
committed  upon  one  of  them,  prinA  facie 
that  would  be  bad.  They  must,  dietefiore, 
make  out  their  title  to  sue. 

Cur.  adv.  vult. 

PWUL4MX,  C.B.  now  delivefed  the  judg- 
ment of  theCoiurt<— The  case  of  Chantkr 
r.  Limiimf  vras  an  action  by  a  husband  and 
vife,  the  husband  having  been  joined  for 
Ae  e^e  of  conformity.  The  plea  was, 
AsA  the  plaintiff  Maria  was  not  -the  wife  <^ 
the  plaintiff  George.  To  this  plea  there 
■was  ademnirer ;  and  the  question  is,  whether 
in  an  action  by  husband  and  wife  the 
jiMseBt  jdea  is  a  good  plea  in  bar,  or  whe- 
ther it  ought  to  be  a  ]^tea  in  abateoaenC 
We  tUidt  It  is  a  good  bar,  as  it  eiiews  that 
the  penon  who  sues  as  husband  has  no 
right  to  sue  at  all.  Our  ju^ment  will 
therelore  be  for  the  defendants. 

JnignmUfor  ike  dtfendawt*. 


VMM. 
Nov.  8. 

Trial, 
poitUmeut 

Where 
«rdtrt  oa 
umtet*  rite 
foinlmemt 
wmg  tremt 
the  eamae. 


} 


WALLER  V.  JOr. 


Postponement    of — Costs  —  Ap- 
to  tax. 

a  trial  i»  pottfoned  by  a  :  Judge's 
payment  ejf^  the  costs  t^f  ike  day, 
order  it  aeeomp»nied  by  an  ap~ 
to  tax  the  east*,  the  appetite  party 
it  at  a  nulUtjf,  and  proceed  to  try 


TM»  was  a  rule  calling  upon  the  plaintiff 
to  shew  eanse  why  a  verdKt  obtained  by 
Idm  djould  not  be  set  aside,  and  wby  he 
dMnld  not  pay  the  costs  of  this  appU- 
eatkm.  The  cause  having  stood  fiir  trial 
aft  the  sittings  after  Trinity  term  last,  the 
dafendont  obtained  a  Judge's  oider  for 
postponing  the  trial,  on  payment  of  costs, 
on  the  gtonnd  of  the  idisenoe  of  a  material 
The  order  was  served  upon  the 

New  SsRiBS,  XVI.— ExcnsQ. 


{daintiff,  but  no  notice  of  or  appointment  to 
tax  the  costs  was  given,  whereupon  the 
plaintiff  proceeded  to  try  the  cause,  and, 
the  defendant  not  having  appeared,  ob- 
tained a  vordiot. 

Hwmfrey  now  shewed  cause,  and  con- 
tended, that  as  the  defendant  had  not  given 
a  notice  of  taxing,  or  made  any  appointment 
for  that  purpose,  the  plaintiff  was  at  liberty 
to  treat  the  order  as  a  nullity,  and  proceed 
■to  try  the  cause. 

Lush,  contri,  contended,  that  it  appeared 
irom  the  affidavits  that  the  defendant  was 
jeady  to  pay  the  costs,  but  that  he  was  not 
bound  to  make  an  appointment  for  tax- 
ation, inasmuch  as  be  might  not  desire  to 
tax  the  costs,  but  might  be  willing  to  pay 
them  without  taxatitm. 

Per  Curiam. — The  plaintiff  was  regular 
in  trying  the  cause.  The  defendant  had 
obtained  a  postponement  of  it,  as  a  favour, 
and  on  certain  terms,  which  were,  that  he 
should  pay  the  costs  of  the  day.  He  ought, 
tiierefore,  to  have  served  the  plaintiff  with 
an  appointnrent  to  tax  the  costs.  The  rule 
will  be  absolute  on  the  defendant's  bringing 
into  court,  within  a  week,  the  costs  of  the 
day,  together  with  the  costs  of  this  appli- 
cation ;  otherwise  the  rule  will  be  dischaiged 
with  costs. 

Rule  aecordii^y. 


} 


HALL  V.  STORY. 


1B46. 
Nov.  3. 

Venue  —  Material  Evidence  —  Potting 
Letter. 

A  plaintiff' t  undertaking  to  give  nutterial 
evidence  in  the  county  it  tatisfied  by  proof 
of  a  letter  of  the  defendant,  admitting  part 
of  the  debt,  posted  in  such  county,  and  re- 
eeined  by  the  plaintiff  m  another  county. 

Assumpsit  to  recover  the  price  of  certain 
provisions  supplied  by  the  plaintiff  to  the 
defendant. 

Plea,  never  iiulebted,  except  as  to  1/.  5«. ; 
and,  as  to  that  sum,  payment  into  court. 

At  the  trial,  before  Cresswell,  J.,  at  the 
last  Durham  assizes,  it  appeared  that  the 
action  was  brought  to  recover  the  price  of 
certain  provisions  supplied  to  the  defendant 
and  others,  on  his  account.  The  pluntiff, 
D 
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being  bound  by  an  undertaking  to  give 
material  evidence  in  the  county  of  Durham, 
put  in  evidence  a  letter  written  by  the  de- 
fendant, and  posted  at  St.  Helen's  Auck- 
land, in  the  county  of  Durham,  and  received 
by  the  plaintiff  at  Thirsk,  in  Yorkshire. 
In  this  letter  the  defendant  denied  owing 
any  money,  except  on  account  of  his  own  bill, 
wUch  he  stated  he  was  willing  to  pay.  On 
the  part  of  the  defendant  it  was  contended, 
that  this  did  not  amount  to  material  evi- 
dence in  the  county  of  Durham.  The 
learned  Judge  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit  on  this  ground, 
and  the  jury  returned  a  verdict  for  the 
plaintiff,  upon  the  facts  of  the  case, 

Watson  now  moved  accordingly. — The 
letter  is  not  material  evidence  in  the  county 
of  Durham. 

[Parke,  B. — It  was  published  in  Dur- 
ham.] 

It  was  merely  posted  there. 

[Aldebson,  B. — In  The  King  v.  Bur- 
deU{\)  it  was  held,  that  the  delivery  of  a 
sealed  letter,  containing  a  libel,  at  the  post 
o£Sce  in  Leicestershire,  amounted  to  a  pub- 
lication of  the  libel  in  that  county.] 

If,  indeed,  goods,  or  an  invoice  of  goods, 
bad  been  sent  from  Durham  to  Yorkshire, 
that  would  have  been  material  evidence. 
The  letter  is  no  admission  until  it  arrives  in 
Yorkshire. 

[Alderson,  B. — Suppose  the  defendant 
had  stood  in  the  county  of  Durham,  and 
had  uttered  an  admission  across  the  river 
which  forms  the  boundary,  to  the  plaintiff 
standing  in  Yorkshire,  would  not  that  be 
material  evidence  in  Durham  t  Here  the 
admission  is  made  in  Durham,  and  received 
in  Yorkshire.] 

Such  an  admission  would  not  satisfy  the 
uirdertaking. 

Parke,  B. — There  will  be  no  rule  in  this 
case.  In  Lindley  v.  Bates  (2),  it  was  held 
that  the  posting  of  an  invoice  in  the  county 
was  material  evidence  there.  Here  the  de- 
fendant posts  his  admission  of  the  debt  in 
the  county  of  Durham.  That  is  sufficient 
to  satisfy  the  plaintiff's  undertaking. 

Alderson,  B. — The  letter  is  evidence  of 
the  defendant's  promise  to  pay  a  part  of  tbe 

(1)  4B.  &  Aid.  95. 

(2)  2  Cr.  &  Jer.  659 ;  a.  c.  1  Law  J.  Rep.  Cs.a.) 
.Ei«h.247. 


debt;  bntifithadidatedtothewhokd^ 
and  not  to  a  part  only,  it  might  have  bees 
the  entire  evidence  in  the  cause.  I  think 
it  material  evidence  in  the  county  of  Dor- 
ham. 

RoLFB,  B.  concutred. 

RtOereJktei. 


i.} 


KNIOBT  V.  BARBER. 


1646. 

Nov.  5 

Railvay  —  Stamp  —  Agreement — Afer- 
ehandise. 

The  plaintiff  having  on  the  morning  of  * 
certain  dag  agreed  to  sell  raHnag  serif  Is 
the  defendant,  the  defendant  intheafteriueii 
of  the  same  dag  signed  the  foUowing  does- 
ment,  with  a  view  to  its  being  shewn  ie  the 
plainHff:  "  Bought  of  N.  K.  (the  plakt^) 
fiftg  shares  in  the  H,  H,  and  B.  Rmbsm/ 
Company,  at  1(M.  per  share": — HM,  Atl 
the  eontraet  between  the  parties  mas  asr 
tained  in  this  deetment;  that  if  reqturtd 
an  agreement  stamp,  although  signed  bg  (A< 
defendant  only ;  and  that  the  sale  of  raibeeg 
scrip  teas  net  a  sale  of  "goods,  wares, or 
merchandise,"  within  the  meamng  of  <k 
exen^tion  in  the  Stamp  Act,  AS  Oeo.  9. 
c.  184.  Sehed.  Part  l,tit.'  Agreement.' 

Assumpsit  against  the  defendant,  for  not 
accepting  and  pajring  for  the  scrip  of  sbara 
in  the  Huddersfield,  Halifax,  and  Bfadfind 
Railway  Company. 

The  defendant  pleaded  non  assonpat 
and  other  pleas. 

At  the  trial,  before  Cresswell,  J.,  at  flie 
last  Liverpool  Summer  Assises,  a  witaen 
on  the  part  of  the  plaintiff'  stated,  that  oa 
the  momiitg  of  the  12th  of  Angnit  the 
defendant  verfoidly  agreed  to  buy  <rf  tks 
pkuntiff  fifty  shares  in  the  HuddeaMl, 
Halifax,  and  Bradford  Railway  Company 
and  he  stated  in  cross-examination,  thaten 
the  afternoon  of  theaame^ay,  tbedetelart 
signed  the  following  mesaonBdm^  4rtt 
a  view  to  its  being  shewn  ti».tib«.fliiriif: 
"  Bou^t  of  Nathan  Koigbt<Ae.fMiril) 
fifty  shares  in  the  HudderafieU;  BtMB» 
and  Bradford  Railway  Cmagmf,  «t  AA 
per  share."  This  .doaaiMi*  Mit|i«»- 
stamped,  it  was  contended  m  ht^iH^^ 
defendant,  that  as  it  cortiiBrt  C 
of  the  contract,  and  was  not  i 
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want  of  a  stamp,  the  pfaunt^  must  be  iian> 
suited.  The  learned  Jadge  was  of  that 
opinion,  and  the  plaintiff  was  accordingly 
nonsuited. 

Baines  now  moved  to  set  aside  the  non- 
snit  and  for  a  new  trial. — The  contract 
in  this  case  was  a  verbal  one,  consisting  of 
what  took  place  in  the  morning  of  the  day 
in  question,  and  was  not  contained  in  the 
written  document. 

[Parks,  B. — The  paper  was  to  be  shewn 
to  the  plaintiff,  and  was  to  be  evidence  of 
a  contract.] 

Secondly,  this  scrip  was  merchandise, 
and  Uierefore  &lls  within  that  exemption 
in  the  Stamp  Act,  55  Gleo.  3.  e.  184,  tit. 
'  Agreement,'  as  an  "  agreement  made  for  or 
relating  to  the  sale  it  any  goods,  wares, 
or  merchandise  J'  It  is  true,  Aat  in  Humble 
▼.  Mti«heU(i)  shares  in  a  joint-stock 
banking  company  were  held  not  to  be  goods, 
wares,  and  merchandises  within  the  17th 
seetion  of  the  Statute  of  Frauds.  Bat 
diares  of  this  description  have  been  held  to 
be  goods  and  chattels  within  the  meaning 
of  the  Bankrupt  Act.  So  in  Lattttm  v. 
Hiehman  (2),  they  were  held  to  be  goods 
and  chattds. 

[Pollock,  C.B.— No  dembt  that  is  so  ; 
under  that  act  all  the  rights  of  the  bankrupt 
pass  under  the  word  "  chattels. '^] 

Scrip,  however,  differs  from  shares,  be- 
caose  when  the  latter  are  allotted  the  trans- 
fer must  be  by  deed  ;  but  scrip  may  be 
considered  merchandise,  because  it  is  accus- 
tmnably  bought  and  sold. 

[Parke,  B. — It  is  sold  amongst  specu- 
lating men,  but  is  not  an  article  of  general 
■ale.  The  sale  of  it  is  merely  an  assign- 
nMnt  of  a  bsfgain.] 

[RoLFK,  B." — Land  and  houses  are  sold ; 
can  they  be  conndered  merchandise?  or 
can  foreign  bonds  be  considered  merchan- 
dise 7] 

Fore^  bonds  are  delivered,  and  may 
therefore  be  eonsidered  merchandise.  Third- 
ly, the  instrument  does  not  require  a  stamp, 
for  it  is  a  mere  acknowledgment  binding 
npcn  one  party,  and  is  not  obligatory 
opon   both.      In    Vavghton  v.   Brine  (8) 

(1)  llAd.&  EL206i8.«.  9LawJ.IUp.(HA) 
Q.B.  29. 

(2)  JmU.q.M. 

(3)  1  Man.  &  Gr.  359 ;  i.  c.  9  Uw  J.  Rrp.  (n.s.) 
Exdi.«3C 


Erskine,  J.  says,  "The  act  does  not  require 
that  every  document  that  is  evidence  of  an 
agreement  shall  be  stamped  :  it  means 
such  a  minute  or  memorandum  as  would 
be  evidence  against  both  the  contracting 
parties." 

[Parke,  B. — It  is  not  necessary  that 
both  parties  should  be  bound.  Where  two 
persons  intend  the  memorandum  to  be 
evidence  of  a  contract,  it  is  within  the 
Stamp  Act.  In  Faughton  v.  Brine  the  reso- 
lution was  not  intended  to  be  evidence  of  a 
contract.] 

[Pollock,  C.B. — In  Hughes  v.  Budd 
(4)  an  agreement  signed  by  the  plaintiff 
only  was  held  to  be  valid  as  an  agreement, 
and  to  require  a  stamp.] 

That  was  the  decision  of  a  single  Judge. 

Pollock,  C.B.-^I  think  there  is  no 
ground  for  a  rule  in  this  case.  Mr.  Baines 
says,  first,  that  the  contract  consisted  of 
what  took  place  in  the  morning  by  word  of 
mouth,  and  that  the  written  document 
ought  not  to  be  resorted  to.  At  the  trial  a 
witness  was  asked  if  the  agreement  in  the 
morning  was  not  subsequently  reduced  to 
writing,  and  upon  his  answering  in  the 
affirmative,  the  paper  itself  was  produced. 
That  was  almost  an  admission  of  its  being 
the  contract.  But  it  is  a  conclusion  of 
law,  that  where  the  terms  of  a  contract 
are  afterwards  reduced  by  the  parties 
into  writing,  that  writing  constitutes  the 
agreement.  Where  parties  discuss  a  ques- 
tion in  the  morning  and  in  the  after- 
noon put  down  the  result  in  writing,  the 
inference  is,  that  they  mean  to  abide  by 
what  they  have  written.  There  was  there- 
fore a  contract  of  sale,  and  memorandum  of 
agreement  relating  to  it,  which  required  a 
stamp.  The  next  question  is,  whether  the 
sale  of  scrip  is  a  sale  of  goods,  wares  and 
merchandise.  I  think  it  is  not:  it  was 
merely  a  parting  with  such  an  interest  as 
the  plainUff  possessed,  and  that  interest 
does  not  come  within  the  description  of 
merchandise. 

Pakkb,  B.— I  am  of  the  same  opinion. 
What  took  place  in  the  morning  between 
the  parties  was  merely  a  preliminary  con- 
versation ;  the  real  contract  was  expressed 
in  the  written  instrument,  which  contained 

(4)  8  Dowl.  P.C.  478. 


Digitized  by 


Google 


20 


BXCHEQUEIL  OF  PLBAS; 


the  terras  of  tJiat  whicli  both  parties  meant 
to  be  the  contract.  With  regard  to  the  other 
point,  even  supposing  we  adopt  the  lan- 
guage of  Etskine,  J.  in  Faughtoit  v.  Brine, 
we  shall  not  find  it  inconsistent  with  the 
definition  in  the  Stamp  Act.  The  oorrecb 
rule  was  laid  down  in  this  eonrt,.  in  Beech- 
ing  V,  Wettbrook  (5),  "  that  the  stamp  was 
imposed  upon  the  document  which  the 
parties  themselves  have  put  down  as  the 
terms  of  their  agreement."  The  Stamp 
Act  extends  to  all  documents  which  were 
meant  to  be  evidence  of  a  contract,  and  all 
such  memorandums  require  a  stamp.  Then 
with  regard  to  the  exemption  clause  in  the 
Stamp  Act  as  to  goods  and  merchandise, 
the  same  construction  applies  to  this  case 
as  applied  to  the  case  of  HiunbU  v.  MHeheU, 
Scrip  and  shares  are  not  merchandise ;  they 
are  merely  bou^t  and  sold  by  parties  who 
wish  to  speculate  upon  their  right  tn  obtain 
shares  in  the  companies  as  soon  as  the 
latter  are  formed. 

RoLFE,  B.  concurred. 

Rule  refiued. 


1»4«. 
Nov.  16. 


} 


SRLtER     AND     ANOTHER     V. 
WILLIAM  TONES. 


Bond — Security —  Condition. 

To  an  action  against  the  defendant  on  M* 
bond  for  2502.,  the  defendant  set  oirt  on  oyer 
the  condition  of  the  bond,  which  recited  that 
R.  J.  had  agreed  to  become  tenant  to  the  plain^ 
tiffs  of  a  public  house  ;  that  it  was  stipulated 
that  he  should  take  from  them  the  ale,  wine, 
^c.  to  be  consumed  there ;  that  he  shouidbe^ 
come  bound  with  a  surety  to  pay  for  the  same 
to  the  amount  of  SOL  before  he  should  have  a 
■fresh  supply,  as  lory  as  he  should  CMUktue 
tenant  of  the  plaintiffs ;  that  when  he  should 
cease  to  be  their  tenant,  the  surety  ahatM  be 
liable  to  the  plaintiffs  in  such  sum,  trot  e»^ 
ceeding  SO/.,  as  R  J.  might  Aen  owe  the 
plaintiffs  for  ale,  ^c.  The  eondUian  then 
stated,  that  if  R.  J.  should  pay  the  plaintiffs 
for  all  ale  received  from  them  t»  an  amount 
not  exceeding  601.  before  he  should-  have  a 
fresh  supply,  and  when  he  shosdd  become  in- 
debted to  them  in  that  sum,  and  if  he  should 

(S)  8  Mee.  &  Wels.  411  ;  t.  o.  10  Uw  J.  Rap. 
(N.S.)  Ezoh.  460. 


pay  them  for  aW^  sums  tekiek  be  thmdi  em 
them  for  aie,  ^.,  not  evteeUng  Sfil.,wka 
he  should  eeaee  to  be  tenimt,  the 
was  to  be  void.  The  plaintiffs 
R.  J.  to  become  indebted  to  them  m  m  larytr 
amomt  than.  50/.  Held,  that  the  d^feniait 
teas  not  dieeharged  by  reason  of  Ike  Ji'm- 
tiffs  having  supplied  R.  J.  wUh  ale,  ^.  Ir 
an  amount  exceeding  50/.  upen  credit,  W 
that  in  any  event  on  default'  of  the  priadfid, 
ike  defemiemt  was  /ioA/e  to  (Ae  extnt  ifM. 

Debt  on  a  bond  made  by  the  defcndnt 
to  the  plaintiffs  in  the  sam  of  950/.    The 
defendant  pleaded,  setting  oat  the  bondsa 
oyer.     The    bond    ndted,    that  whsieM 
Rowland  J«nes  had  t^reed  to  beoNse  tsHst 
to  the  plaintiffs  of  a  certain  dwelUn^ana, 
being  a  pablie  house,  and  the  fondtne  let 
theiewith  ;    and  whereas'  it  was  dsa  stipv* 
lated,  OD  the  said  letting,  that  the  said  B. 
lones  should  take  firon  the  pbtnlifi  A\  «ke 
tke,  spirits,,  and  wine  which  should  be  < 
samed  on  die  premises,  and  that  he  i' 
become  bound  with  a  smety  to  pqr  for  aH 
ale,  spirits,  and  wine  which  he  shc«Id  nenve 
from  the  pltdntiffli,  to  the  amount  of  50/., 
before  he  should  have  a  fresh  supply  fnoi 
them  of  tihe  same,  and  so  should  coatine 
to  do  from  time  to  time,  as  longas  he  Aoidd 
continue  the  tenant  of  the  piaiati& ;  ad 
that  when  he  should  euse  to  be  sneh  tsnait, 
the  snrety  shoald  he  HaUer  to  the  piaialifi 
ktc  such  sum,  not  exeeediog  boL,  -eitiA 
the  said  R.  Jones  shonld  or  might  thea  ose 
to  the  said  plaintxft,  far  ale,  prints,  nd 
wine  supi^ied  and  sold  by  them  to  hki. 
Now,  the  coodition  cX  the  aiMve  written 
obligaticm  is  such,  thatif  the  above-bonnfa 
R.  Jones  shall  from  time  to  time  pqr  to  ^ 
said  plaintifi*  for  all  the  ale,  spirits,  and  wrae 
which  he  shall  fimm  time  to  time  hsve  bad 
irom  them,  to   an  amount  not  eaoMdaig 
50/.,  before  he  shall  have  a  firesh  supply  of 
the  same,  and  when  he  shall  baeoBM  in- 
debted to  them  in  that  ana;  and  tf  be, 
Ae  said  R.  Jones,  shall  aad  wfll  pM  or 
cause  to  be  pud  imto  the  said  plaiat^  ill 


sura  and  sums  of  money  which  he  t 
may  owe  to  them  for  ale,  spirits,  aad 
not  exceeding  50/.,  when  he,  the  aaad  R. 
Jones,  shall  cease  to  be  the  tenutt  of  tut 
plaintifis,  then  the  above  oblig»tiMi  to  be 
void.  The  declaration  then  avened  Aat 
R.  Jones  became  and  oontiniied  tenrnt  t» 
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the  plakt^  tip  to  AptO  1845  ;  that  v&til 
th*  lat  of  July  L844,  the  phntiiFs  nippliisd 
JL  ieiMS  with  ale^  spirits,  and  wine,  ac- 
eeadiag  to  the  trae  intent  aad  meaning  of 
the  cimdildoa  of  the  bond ;  that  R.  Jones 
paid  tiie  plamtiffs  for  the  Mnne,  accoidiag 
to  the  tenns  of  the  sail  condition;  that 
after  the  let  of  Jnly  1844,  and  until  B. 
Joaee  eeased  to  be  tenant  to  the  {daiatifle, 
the  plaiatiA  did  not  supply  Jones  with  ale, 
apiriti,  and  wii»  upon  the  terms  of  the 
condition,  and  never  did  demand  or  obtain 
payment  frora  the  said  R.  Jones  for  each 
mam  of  iOl.,  foe  which  the  said  R.  Jones 
from  time  to  tiase  became  indebted  to^thsm, 
in  respect  of  ale,  spirits,  and  wine  auj^Iied 
to  him  before  giving  him  a  fresh  supply, 
and  deah  with  him  in  a  manoaer  eontiaty  to 
tlw  teirms  of  the  said  condition;  that  at 
tbe  time  when  the  said  R.  Jones  ceased  to 
be  tenant  to  the  plaintiffs,  he  was  not  in- 
dekted  to  them  in  any  sum  for  ale,  spirits, 
and  wise  supplied  by  thnn  to  him  during 
the  tjeae  that  they  dealt  with  him,  and  sup- 
plied him  with  ale,  spirits,  and  wine,  accord- 
ing to  the  terms  of  the  said  condition ;  and 
dat  tiie  whole  sam  of  money  for  which  the 
saad  R.  Jones  was  indebted  to  the  plaintiffs 
for  ale,  sphits,  and  wine  at  the  time  he 
oeaaed  to  be  tenant  to  the  ^ribintiffs,  was 
money  which  had  become  due  to  them  for 
ale,  spirits,  and  wine  after  the  time  when 
thejr  had  so  as  afoiesaid  ceased  to  supply 
Inoa  widi  ale,  ^trits  and  wine,  according  to 
Ae  teraa  of  the  saad  eoadition,  and  became 
doe  for  ale,  spirits,  and  wine  supplied  by 
thtma.  to  him  in  a  course  of  dealing  contrary 
to  the  tenna  of  the  said  condition.  Veri- 
fioation. 

Seplieation,  that  tbe  plaintiffs,  from  and 
after  the  said  time  in  the  said  plea  men- 
tioned  as  the  said  time  until  which  the 
yjaintiffi  supplied  the  said  R.  Jones  with 
sde,  ^rits,  and  wine  upon  the  terms  of  the 
•aid  eoaditien,  to  wit,  from  and  after  the 
aaid  last-meatioBed  time  until  the  time 
wiieD  the  said  R.  Jones  ceased  to  be 
tenant  to  the  plaintifb,  from  time  to  time 
oontinacd  to  supply,  and  did  supply,  the 
aasd  R.  Jones  with,  and  the  said  R.  Jones, 
■ifr«»™g  the  term  last  aforesaid,  from  time  to 
time  had  of  and  from  the  piaintilb  divers 
Imagt  qoantities  of  ale,  spirits,  and  wine,  to 
the  amoBnt  of  2001.,  upoa  the  terms  of  the 
eoDdition.     Conclnsion  to  the  country. 


Brcedies  were  suggested  in  the  r^lieax 
tion. 

At  the  trial,  before  the  Recorder  of 
Chester,  it  appeared  in  evidence  that  the 
jdaintiffs  had  permitted  R.  Jones  to  become 
indebted  to  them  for  ale,  &e.  to  the  amount 
of  601.  15s.;  whereupon  it  was  contended 
on  behalf  of  the  defendant  that  he  was 
discharged  from  the  bond.  A  verdict  was, 
however,  taken  for  the  plaintiffs  by  consent, 
leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit  or  a  verdict  for  him. 

BoviU  having  obtained  a  rule  nisi  accord- 
ingly, and  also  to  arrest  the  judgment, — 

Martin,  Townsend,  and  Egerton  shewed 
cause. — It  will  be  contended,  on  behalf  of 
the  defendant,  that,  because  ale  was  sup- 
plied to  the  tenant  R.  Jones,  after  the  sum 
of  501.  bad  become  due,  and  before  it  was 
paid,  therefore  the  plaintiffs  are  not  entitied 
to  recover  from  the  surety.  Bat  that  is  not 
the  meaning  of  the  bond.  The  true  con- 
structiMi  is,  that  the  surety,  the  defendant, 
should  be  responsible  to  the  plaintiffs  for 
ale  supplied  to  the  tenant  to  the  extent  of 
501.,  uid  for  which  the  tenant  should  not 
pay.  Bat  if  the  plaintiffs  supplied  ale  to 
the  tenant  beyond  that  amount,  it  was  not 
intended  that  tiiey  should  thereby  lose  the 
entire  benefit  of  tlte  suretyship. 

[Parke,  B.— -The  plaintiff  were  not  to 
charge  the  surety  beyond  the  sum  of  501., 
though  they  should  have  given  credit  to  the 
tenant  beyond  that  amount.] 

Undoubtedly ;  and  there  is  an  absolute 
stipulation  that  the  surety  shall  pay  any 
sum  not  exceeding  501.  that  may  be  due 
at  the  end  of  the  tenancy.  The  claim  in 
the  bond  as  to  the  supply  of  ale  to  the 
extent  of  501.,  was  intended  for  the  protec- 
tion of  the  plaintiffs,  and  to  prevent  them 
from  being  compelled  to  supply  their  tenant 
with  ale  upon  credit  to  a  greater  amount 
than  501.  The  siirety  would  be  liable  to 
pay  as  soon  as  the  debt  of  the  principal 
amounted  to  501.,  and  was  unpaid.  They 
referred  to  Chitty  on  Contraett,  531,  Skep. 
Touch.  878,  Parker  v.  Wise{l). 

BoviU  and  Wise,  contra. — The  issue  in 
this  case  is,  whether  the  plaintiffs  supplied 
the  goods  according  to  the  condition  of  the 
bond,  and   that  issue  must  be  found  in 

(1)  6  Man.  &  S«lw.  2S8. 
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fevonr  of  the  defendant,  for  it  is  dear  tbat 
the  plaintiffs  supplied  ale  and  wine  to  the 
defendant  after  he  had  become  indebted  to 
them  to  a  greater  amount  than  501.  The 
object  of  the  parties  was  to  prevent  the 
principal  from  trading  to  an  unlimited  ex- 
tent, and,  therefore,  they  stipulated  that  if 
the  plaintifis  should  supply  the  defendant 
with  goods  to  a  greater  extent  than  501. 
the  surety  should  not  be  liable  at  all.  They 
cited  and  referred  to  Bouser  v.  Cox  (2), 
Whiteker  v.  HaU(3),  Holt  v.  HadUt/{A), 
Dimmoeh  v.  Sturla (5),  Evan*  v.  WhyUlQ). 

Pollock,  C.B. — This  rule  must  be  dis- 
charged. The  question  turns  upon  the 
meaning  of  the  bond,  and  whether  it  was  in- 
tended that  the  surety  should  not  be  liable 
at  all  if  the  plaintiffs  should  allow  the  debt 
of  the  principal  to  exceed  50/.  Mr.  Bovill 
is  right  in  contending  that  we  must  look  at 
the  language  of  the  instrument,  for  the 
decisions  throw  but  little  light  upon  the 
question,  where  so  much  turns  upon  the 
peculiar  expressions  used.  The  words  at 
the  end  of  the  instrument  do  not  restrain 
its  operation.  The  meaning  of  the  bond 
may  be  thus  illustrated :  the  tenant,  Row- 
land Jones,  applies  to  the  plaintiffs  for 
goods ;  they  ask  for  sureties,  who  shall 
stipulate  to  pay  the  debt  as  soon  as  it 
amounts  to  50/.,  and  who  are  to  be  liable 
to  that  extent  when  the  accounts  are  at  an 
end.  If  the  words  of  the  bond  indeed  are 
literally  construed,  it  may  be  contended, 
that  if  the  debt  is  suffered  to  exceed  50/.  the 
defendant  is  not  liable  at  all :  but  that  con- 
struction would  make  the  bond  insensible. 
Now,  the  recital  of  the  bond,  and  the  condi- 
tion is  in  accordance  with  it,  is,  that  it  was 
stipulated  that  R.  Jones  should  become 
bound,  with  a  surety  or  sureties,  to  pay  for 
aU  ale,  &c.,  that  he  should  have  from  the 
plaintiffs  to  the  amount  of  50/.,  before  he 
should  have  a  fresh  supply,  and  should  ao 
do,  as  long  as  he  should  continue  their 
tenant ;  and  when  he  should  cease  to  be 
tenant,  that  the  surety  should  be  liable  for 

(2)  6  Be«v.  110;  I.  e.  13  tAw  J.  Rpp.  (ha) 
Chsoc  260. 

(.3)  S  B.  fc  C.  269;  s.  c.  i  Uw  J.  Rep.  K.B.  167. 
(«)  6  Bing.  54  ;  s.  c.  6  Uw  J.  Rep.  C.P.  216. 

(5)  14  Mea.  &  WeU.  758;  s.e.  16  Uw  J.  R«p. 
(h.s.)  Ezch.  65. 

(6)  5  BiDg.  485;  (.e.  7  Uw  J.  Rep.  C.P.  205. 


sueh  sum  not  exceeding  50/.  as  R.  Jonet 
might  then  owe  the  plMntiffii.  That  i»« 
stipulation  that  the  credit  may  go  on  to  tin 
extent  of  50/.,  and  when  that  sum  beeonef 
due,  the  obligees  may  sue  on  the  bond.  Tbe 
agreement  is,  that  the  payment  by  the  suk^ 
is  not  to  exceed  50/.  from  R.  Jones,  not  tbtt 
the  debt  may  not  exceed  that  amoont.  The 
object  of  the  condition  is  not  to  limit  the  deal- 
ings of  the  principal,  but  for  the  benefit  of  the 
obligees ;  and,  under  the  terma  of  this  instn- 
ment,  I  think  they  may  put  the  bond  m 
■nit,  totiet  qnotiea,  to  the  extent  of  50/.  It 
is  unnecessary,  however,  to  give  a  decisive 
opinion  upon  this  latter  point. 

Parke,  B. — I  am  of  the  same  opinioa. 
In  g[iving  a  meaning  to  this  bond  and  ooa- 
dition,  ^e  ordinary  grammatical  oonstroe- 
tion  is  to  be  adopted.  If  Mr.  BoviU  eoold 
shew  the  meaning  of  the  parties  to  be,  tktt 
no  farther  supply  was  to  take  place  after 
the  principal  debt  should  amount  to  50/. 
the  plaintififis  would  be  unable  to  leeover. 
That  construction,  however,  is  not  the  cor- 
rect one ;  but  the  reverse  ia  the  ease,  or  at 
least  the  point  is  doubtful.  I  think,  how- 
ever, that  the  Lord  Chief  Baron's  constnie- 
tion  is  the  correct  one.  [His  Lotdshq) 
read  the  recitals.}  These  obvionsly  Aew 
an  obligation  on  the  part  of  the  tenant  to 
take  all  ale,  wine,  &c.  from  the  lesson,  and 
a  corresponding  obligation  on  their  part  to 
supply  those  artides  to  bin.  The  tenant 
is  bound  to  pay  50/.  as  soon  as  he  beeoBWS 
indebted  to  that  amount;  and  when  iOL 
is  not  paid,  the  obligation  to  pay  arises  on 
the  part  of  the  surety.  The  object  was  to 
protect  the  landlords  by  not  naaldag  it  in- 
cumbent on  them  to  supply  more  good» 
The  surety  was  liable  to  pay  SOL  in  deCralt 
of  the  principal,  whatever  amount  nngbt 
become  due.  This  is  a  reasonable  con- 
struction. If  the  parties  had  the  mesniag 
that  is  contended  for  on  the  part  of  the  de- 
fendant, they  might  have  stipulated  ex- 
pressly that  the  plaintiffs  should  not  supply 
goods  on  credit,  if  the  principal  shooM  make 
de&ult  in  payment  of  50/. 

Alderson,  B. — I  am  of  the  same  opin- 
ion. There  are  cases  where  general  woid* 
may  be  limited  by  particular  recitals.  Hen 
the  general  words  are,  that  the  surety  it 
not  to  pay  more  than  50/.,  and  the  bond 
does  not  contain  ray  words  that  restrain  the 
generality  of  those  terms. 
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Roue,  B. — The  bond  it  taken  in  2501., 
and  that  seems  to  shew  that  the  parties  did 
not  intend  to  restrict  it  to  50{.  I  am  dis- 
posed to  think  that  the  obligees  might  have 
sued,  Mies  quoties,  npon  the  bond  until  the 
sum  of  2501.  was  exhausted. 

Rule  dUcharged. 


1846 
Nov.  28 


.} 


FUGHT  V.  MACLEAN. 


46.     \ 
.12./ 

Affidavit,  Title  of. 


1846 
Nov 


IX>1IAX  V.  &ILPIN. 


Affidavit*  in  support  of  a  rule  for  judg- 
ment Of  IK  cote  of  a  nonsuit,  entitled  "  Ed- 
ward Lomax,  plaintiff,  y.  William  Well* 
Kilfin,  defendant;"  the  defendant  having 
been  described  as  "  W.  W.  Kilpiu"  in  the 
urit  of  summons: — Held,  sufficient. 

■  Bntmoell  dtewed  canse  against  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  and 
objected  to  the  defendant's  affidavits,  on  the 
ground  that  they  were  Improperly  entitled. 
The  defendant  was  described  in  the  writ  of 
summons  as  "  W.  W.  Kilpin,"  and  had  en- 
tered an  appearance  as  William  Wells  Kil- 
pin,  sued  as  W.  W.  Kilpin."  The  title 
of  the  affidavits  was  "  Edward  Lomax, 
plainti£F,  ».  William  Wells  Kilpin,  defen- 
dant," not  adding  that  the  defendant  was 
"sued  as  W.  W.  Kilpin."  In  Sims  v. 
Prosser  (1),  where  a  defendant  was  described 
in  the  writ  of  summons  as  Frederick  C. 
Prosaer,"  an  affidavit,  sworn  by  him  in 
support  of  a  rule  for  setting  aside  the  judg- 
ment &r  irregularity,  the  title  of  which 
described  him  as  "  Frederick  Coulston  Pros- 
ser," his  real  name,  was  held  irregular.  He 
also  referrred  to  Shrimpton  y.  Carter  {2). 

Per  Curiam.— The  affidavit  is  correctly 
entitled;  it  serves  sufficiently  to  designate 
the  cause.  The  rule  will  be  discharged  on 
the  plaintiff  giving  a  peremptory  under- 
taking. 

Rule  accordingly. 

(1)  15  M«e.  &  Wek.  161 ;  s.  e.  15  Uw  J.  Rep. 
(na.)  Excb.  199. 

(2)  S  Dowl.  P.O.  «48. 


Promissory  Note — 3  ^  4  Anne,  c.  9.— 
Pleading — Demurrer. 

A  declaration  on  a  promissory  note  stated, 
that  the  defendant  made  his  promissory  note, 
and  thereby  promised  to  pay  to  the  order  of 
the  defendant,  5002.  tteo  months  after  date, 
and  indorsed  the  same  to  the  plaintiff.  The 
second  count  stated,  that  the  defendant  made 
his  other  promissory  note,  and  thereby  pro- 
mised to  pay  to  the  bearer  5001.  tuo  months 
after  date;  that  the  defendant  delivered  the 
said  last-mentioned  note  to  the  plaint^,  who 
was  and  still  is  the  bearer  thereof.  The  de- 
fendant demurred  to  the  first  count,  on  the 
ground  that  a  note  payable  to  the  maker's 
order  was  not  a  legal  instrument,  and  could 
not  be  negotiated;  and  he  pleaded  to  the 
second  count,  that  he  made  a  certain  instru- 
ment, whereby  he  promised  to  pay  to  the 
order  of  him,  the  defendant,  5001.,  as  in  the 
first  count  is  alleged;  without  this,  that  he 
made  any  other  promissory  note,  whereby 
he  promised  to  pay  to  the  bearer  the  sum 
of  money  in  the  second  count  mentioned,  as 
in  the  same  count  is  alleged : — Held,  that 
the  first  count  was  bad,  as  the  instrument  in 
question,  being  payable  to  the  order  of  the 
maker,  was  not  a  promissory  note  within  the 
statute  3^4  Anne,  e.  9.  Held  also,  that 
the  second  plea  was  bad,  as  amounting  to  an 
argumentative  denial  of  the  defendant's 
having  made  the  note. 

Assumpsit.  The  iirst  count  of  the  decla- 
ration stated,  that  the  defendant,  on  &c., 
made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  to  the  order  of  the 
defendant  5001.,  two  months  after  the  date, 
and  the  defendant  then  indorsed  the  same 
to  the  plaintiff.  The  second  count  stated, 
that  the  defendant  made  his  other  promis- 
sory note,  and  thereby  promised  to  pay  to 
the  bearer  500/.  two  months  after  date; 
that  the  defendant  deHvered  the  said  last- 
mentioned  note  to  the  plaintiff,  and  the 
plaintiff  then  became  and  was,  and  still  is, 
the  lawful  bearer  thereof.  The  defendant 
demurred  to  the  first  count,  assigning 
amongst  other  causes,  that  it  was  uncertain 
whether  the  plaintiff  meant  to  charge  the 
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defendant  as  maker  or  as  indorser  of  the 
note  ;  and  that  a  note  payable  to  a  man's 
own  order  was  not  a  legal  instrument,  and 
could  not  be  negotiatei.  To  the  second 
count  the  defendant  pleaded,  that  he  made 
aisertain  instrument  or  supposed  promissory 
.note,  whereby  he  promised  to  pay  to  the 
order  of  him.  the  defendant,  500/.  two 
months  after  date,  in  manner  and  form  as 
in  the  first  count  is  alleged  :  without  this, 
that  he,  the  defendant,  made  at  any  odier 
time  any  other  promissmry  aote  in  writing, 
whereby  he  promised  to  pay  to  bearer  the 
•aid  sum  of  money  in  the  said  second  oooot 
mentioned,  in  manner  and  form  as  in  the 
said  second  count  is  alleged.  ConcluHon 
to  the  copntry. 
Demorren 

Pearson,  in  st^poit  of  the  demurrer  to 
the  .first  coant.r— The  question  is,  whet^ 
A  promissory  note  payable  to  the  otder  of 
the  maker,  and  indorsed  by  him,  is  a  legaj 
instrument.  The  defendant  si^nnits  that 
it  is  not  a  legal  instruineiit,  that  it  cannot 
be  indorsed,  and  that  it  is  altogether  ino- 
peraUve.  The  negotiability  of  notes  de- 
pends upon  the  statute  3  &  4  Anne,  c.  0, 
which  enacts  in  a.  1,  that  "all  notes  in 
writing,  that  after  the  1st  of  May  1705 
shall  be  made  and  signed  1^  any  person  or 
persons,  &c.  whereby  such  person  or  per- 
'SOQs,  &c.  doth  or  shall  promise  to  pay  te 
any  other  jierton  or  persons,  or  body  politic 
or  corporate,  his,  hef,  or  their  order,  or 
unto  bearer,  any  sum.  of  money  mentioned 
in  such  note,  shall  be  taken  and  construed 
to  be  by  virtue  thereof  due  and  payable  to 
any  such  pertoa  or  persons,  body  politic  or 
corporate,  to  whom  the  sane  is  miade  pay> 
able."  In  the  present  case  no  "other 
person"  is  mentioned  as  the  payee ;  the 
note  in  question  is  mot  therefore  within 
that  statute,  to  which  alone  promissory 
notes  owe  tbeir  existence,  and  therefore  is 
not  assignable— D«  la  Chautnette  v.  the 
Banh  of  England  (I),  i  Black.  Com.  467, 
BayUyon  Bilk,  p..  1,  Sitiilh  v.  KendaU{2). 
Again,  it  is  itot  a  contract  at  all ;  as  a 
contract  nust  shew  upon  the  £ioe  of  it  in 

(1)  9  B.  &  C  S08:  ■.  e.  7  Law  J.  Rep.  K.& 
179. 
<2)  6  T«rm  Rap.  12S. 


whose  iavour  it  is  made,  or  it  wfll  be  void 
— Chawtpion  t.  Phummer  (8),  Cteftr  ?. 
Smith  (4).  In  Green  v.  Donee  (5),  Bayiej, 
J.  seems  to  hare  thought  that  die  payee 
ought  to  be  named  ia  the  note.  The  Kmf 
T.  Richards  (6),  md  The  King  v.  RetM 
(7)  are  to  the  same  effect.  Blanekenhaget 
V.  BhmdeU  (8)  is  in  point.  He  also  dttd 
2  Pardettui  Droit  Coumereial,  chap.  2. 
plac.  SSI.  and  chap.  3.  plac.  346,  and 
Gibton  T.  Minet(9).  Then  if  the  initn- 
ment  is  Void  in  itself  it  cannot  he  m»k 
yalid  by  indorsement.  Again,  a  diffienltj 
would  occur  in  stamping  this  instrument, 
Sat  a  different  stamp  is  required  ia  tte  case 
of  notes  payable  to  bearer  or  to  order.  He 
also  cited  Moyser  t.  WUtaker  (10),  sal 
Hunter  v.  Jefery  (11). 

Hoggims,  in  support  of  the  first  cooat  d 
the  declaration,  contended,  first,  that  At 
objection  was  not  properly  raiwd  by  the  de- 
murrer; secondly,  diat  the  plea  to  the 
second  count  was  bad. 

Albbbsoh,  B. — ^The  detbndant  is  artided 
to  judgment  on  the  demurrer  to  the  fat 
count  of  the  dedara6on,  on  the  greund  tkat 
the  instrument  in  question  is  not  a  •ptoam- 
sory  note  within  the  statute  of  Anae,  whiek 
requires  tliat  it  shall  be  ssade  paydilcby 
the  party  making  it  to  some  "  other  penoa,* 
or  order,  or  unto  bearer.  With  regasd  to  te 
demurrer  to  the  plea  to  4he  second  seat, 
the  plaintiff  is  entitled  to  ju^meat,  as  th* 
plea  is  merely  an  argumentatrre  denial  that 
the  defendant  made  sueh  a  note  as  is  staled 
in  that  count. 

tiot¥E,  B.  and  Pljktt,  B.  eoncumd. 

Judgment  aocordii^ijf. 

(3)  1  New  Rep.  2«2. 

(4)  15  East.  108. 

(5)  4  B.  &  C.  239;  (.  o.  8  Law  J.  R^  K.& 
185. 

(6)  Unas.  &  Ry.  CX.  193. 

(7)  Ibid.  195. 

(8)  2  B.  &  Aid.  417. 

(9)  1  H.  Black.  608. 

(10)  9  B.  &  C.  409;  «.  «.  7  l»M  J.  Bey.  K3. 
228. 

(11)  Poke's  Add.  Cas.  14«. 
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RBYNKLL  V.  LBWI8. 
VYLD  9.  HOPKIHB. 


Railway  Company — Liability  of  Provi- 
tional  Committee-men — Prospectus — Acting 
Committee — Solicitor. 

/«  actions  against  a  promsional  committee' 
man  for  work  done  and  goods  supplied  under 
the  order  of  the  solicitor  to  the  company, 
—Held,  that  the  law  would  not  imply,  from 
the  mere  fact  of  a  defendant  agreeing  to  be 
a  provisional  committee-man,  an  authority 
given  by  him  to  every  other  eommittee-man  to 
give  the  order  out  of  which  the  eontraet 
arose,  by  himself  or  by  ike  solicitor  or  tecrs' 
tury,  nor  an  authority  to  such  solicitor  or 
secretary  to  give  it  in  behalf  of  the  committee. 
Such  an  agreement  amounts  to  no  more 
than  a  promise  that  he  wiil  act  with  other 
persons  appointed,  or  to  be  appointed,  for  the 
purpose  of  carrying  the  particular  scheme 
into  effect. 

A  provisional  committee  is  an  association 
formed  for  carrying  into  effect  the  pre- 
liminary arrangements  necessary  to  promote 
the  scheme :  it  is  not  a  partnership,  for  it 
constitutes  no  agreement  to  share  in  profit  or 
loss. 

Where  a  provisional  committee-man  autho- 
rines  his  name  to  be  inserted  in  a  particular 
prospectus,  the  question  is,  what  inference  as 
to  Ait  liability  a  reasonable  man  would  draw 
from  its  contents,  under  the  circumstances. 

Where  a  prospectus  sets  forth  the  names 
of  the  acting  committte  the  question  is,  whe- 
ther it  means  that  the  provisional  committee 
are  thereby  excluded  from  the  management, 
or  that  they  have  appointed  the  acting  com- 
mittee, or  the  nuyority  of  it,  to  act  on  their 
&«A<ii^  and  as  thetr  agents. 

Where  a  prospectus  states  the  name  of  the 
ooUeUor,  the  question  is,  does  it  mean  that  he 
will  be  employed  by  the  acting  committee, 
or  that  he  has  atready  been  appointed  to  act 
by  «M  whose  nmmes  were  mentioned;  and 
fwriher  what  was  the  business  at  the  time  of 
the  eomtraet  usually  transacted  by  solicitors 
for  smeh  companies. 

In  am  action  against  a  provisional  eom- 
mUtee  man  for  work  and  UU)our,  to  which  he 
pleaded  the  general  issue ;  there  being  evi- 
demee  of  the  defendant  having  consented  to 
be  a  provisional  committee-man,  and  of  acts 
dome  bsf  him  relating  to  the  proposed  scheme, 
—Meld,  that  the  jury  were  properly  directed 
New  Series,  XVI Exghbq. 


to  consider  whether  the  defendant  had,  in 
fact,  become  a  provisional  committee-man; 
whether  he  had  authorized  the  solicitor  or 
secretary  or  any  member  of  the  committee  to 
hold  him  out  to  the  world  as  personally 
responsible  for  the  necessary  and  usual 
expenses  incurred  in  forming  such  a  com- 
pany ;  and  if  so,  then  whether  his  name  was 
held  out,  the  work  done,  and  the  credit  given 
on  the  faith  of  his  being  personally  respon- 
sible. 

Reynell  t.  Lewis  was  an  action  of  debt 
for  l.OOOJ.  for  and  in  respect  of  the  plain- 
tiff having,  and  who  had,  for  the  defendant 
and  at  his  request,  before  that  time,  caused 
divers  advertisements,  statements,  and  mat- 
ters  to  be  inserted  and  published  in  divers 
newspapers  and  other  publications,  and 
which  were  accordingly  inserted  and  pub- 
lished therein;  and  also  for  work  and 
labour,  care,  diligence,  and  attendances  by 
the  plaintiff,  at  the  defendant's  request, 
before  then  done,  performed,  and  given  in 
and  about  the  inserting  and  causing  to  be 
inserted  in  divers  newspapers  and  other 
publications,  of  divers  advertisements,  state- 
ments, and  paragraphs  for  the  defendant,  and 
for  commission  and  reward  due  and  of 
right  payable  from  the  defendant  to  the 
plaintiff  in  respect  thereof;  with  counts  for 
money  paid,  and  on  divers  accounts  stated. 
Pleas,  nunquam  indebitatus,  whereon 
issue  was  joined  ;  and  payment  in  satisfitc- 
tion,  before  action  brought;  to  which  there 
was  a  replication  in  denial,  and  issue  there- 
on. 

The  cause  was  tried,  before  Pollock,  C.B., 
on  the  24th  of  June  1846,  during  the  Mid- 
dlesex Sittings  after  last  term,  when  it 
appeared  that  the  action  was  brought  by  the 
plaintiff,  an  advertising  agent,  against  the 
defendant,  as  one  of  the  provisional  com- 
mittee of  the  Central  Kent  Railway  Com- 
pany, to  recover  the  amount  of  his  biU  of 
chafes,  in  respect  of  advertisements  inserted 
by  Urn  in  various  newspapers,  commencing 
die  13th  of  September,  and  ending  Ao 
29th  of  November  1845.  The  plaintiff,  in 
support  of  the  first  issue,  proved  that  on  the 
26th  of  September  1845,  the  defendant 
called  at  the  office  of  Messrs.  Parkes,  Smith, 
&  Co.,  where  he  saw  a  Mr.  Joseph  Parkes, 
a  clerk  in  the  office,  who  was  actively  con- 
cerned in  the  business  of  the  Central  Kent 
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Railway  Company,  and  to  whom  the  defen- 
dantstated  that  he  bad  called  in  consequence 
of  a  mutual  friend  having  solicited  him  to 
become  a  member  of  the  provisional  commit- 
tee. He  asked  the  names  of  those  gentle- 
men who  it  was  anticipated  would  become 
members ;  and,  upon  hearing  their  names, 
he  stated  that  they  were  unobjectionable, 
and  that  he  was  willing  to  be  associated 
with  them.  The  defendant  also  made  in- 
quiries about  the  line,  and  a  prospectus  and 
mnp  were  shewn  to  him.  He  then  left  his 
card,  with  a  description  of  himself  as  a 
director  of  some  other  company.  The  de- 
fendant's name  was  subsequently  inserted, 
as  a  provisional  committee-man  in  a  pro- 
spectus issued  about  the  beginning  of  Octo- 
ber, but  not  accurately ;  and  he  called  at 
the  office  of  the  company  in  Mansion  House 
Place,  and  desired  that  it  might  be  corrected. 
He  was  afterwards,  on  several  occasions,  at 
the  office  of  the  company,  where  he  talked 
about  the  prospects  and  business  thereoi^ 
and  had  the  prospectuses  in  his  hand.  On 
one  occasion  he  mentioned  the  impropriety 
of  inserting  gentlemen's  names  in  pro- 
visional committees  without  authority,  and 
complained  that  his  own  name  had  in  some 
instances  been  so  inserted.  He  afterwards 
sent  an  advertisement  to  the  Times,  which 
appeared  on  the  7th  of  November,  stating 
that  he  had  consented  to  join  the  pro- 
visional committee  of  a  nulway  in  two 
instances  only,  the  Middlesex  and  Surrey 
Junction,  and  the  Central  Kent.  Early  in 
December  the  defendant  expressed  to  Joseph 
Parkes  some  anxiety  to  know  what  was 
doing,  and  he  said  his  own  opinion  was,  that 
in  the  present  state  of  the  market,  the  best 
plan  was  to  do  nothing.  He  inquired  the 
amount  of  the  expenses  which  had  been  in- 
curred, and  on  being  told  by  the  secretary 
what  it  was,  he  observed  that  it  was  very 
creditable  to  the  solicitors  that  the  expenses 
were  so  small.  There  was  no  managing  com- 
mittee, no  committee  of  allotment,  nor  were 
any  shares  ever  aUotted.  The  defendant 
never  attended  any  meeting.  On  the  15th  of 
October  a  circular  was  transmitted  to  the 
defendant,  stating  that  the  provisional  com- 
mittee had  resolved  on  allotting  150  shares 
to  each  committee-man,  and  requesting  to 
know  how  many  he  would  take,  and  on  the 
following  day  he  wrote  an  answer,  saying 
he  intended  to  take  the  150.     The  company 


was  provisionally  registered  on  the  lit  of 
October  1845.  The  employment  of  tht 
plaintiff  by  Messrs.  Parkes,  Smith,  St  Co. 
and  the  reasonableness  of  the  charges  were 
proved.  The  learned  Chief  Baion  summed 
up  the  case,  and  directed  the  jury,  upon  this 
evidence,  on  the  first  issue,  to  consider  whe- 
ther the  defendant  had  become  a  piovisiaul 
committee-man,  and  whether  he  had  an- 
thorized  the  solicitor  or  secretary  or  any 
member  of  the  committee  to  hold  him  out 
to  the  world  as  personally  responsible  fin 
the  necessary  and  ordinary  and  osual  ex- 
penses incurred  in  forming  such  a  compssy; 
and  if  so,  then,  whether  his  name  was  Ixdd 
out,  the  work  done,  and  the  credit  ^ven  w. 
the  faith  of  his  being  personally  liable.  The 
jury  found  their  verdict  for  the  plaintiff  for 
so  much  of  the  amount  claimed  as  aconed 
subsequent  to  September. 

Wyld  T.  Hopkins  was  an  action  of  inde- 
bitatus  assumpiit,  for  goods  sold  and  de- 
livered, and  goods  sold;  for  work  and 
materials ;  and  on  an  account  stated. 

There  were  pleas  of  non  assumpat,  and 
issue  thereon ;  and  of  payment  before  action 
brought,  to  which  there  was  a  repllcatioD  in 
deni^,  and  issue  thereon. 

The  cause  was  tried,  before  Pollock,  C.B., 
on  the  7th  of  July  1846,  during  the  sittingi 
in  London  after  last  term,  when  it  appeared 
the  action  was  brought  by  the  plaintiff,  * 
geographer,  against  the  defendant  as  ooe 
of  the  provisional  committee  of  the  Peter- 
borough and  Nottingham  Junction  Railway 
Company,  to  recover  the  amount  of  hit  bill 
of  charges  for  engraving  and  printing  the 
maps,  plans,  and  sections  of  the  company'* 
projected  line.  The  following  facts  were 
proved  in  support  of  the  first  issue :— Oa 
the  4th  of  September  1845  the  company 
was  provisionally  registered  under  7&8 
Vict.  c.  110;  and  on  the  29th  a  printed 
prospectus  was  issued,  which  stated  that 
the  company's  acting  engineer  had  csiefiiUy 
surveyed  the  Une,  and  Uiat  the  provisional 
committee  had  much  pleasure  in  stating  that 
the  merits  of  the  proposed  line  were  socb 
as  to  induce  them  to  apply  with  confidence 
to  parliament  in  the  ensuing  session  for  an 
act  to  incorporate  the  company.  The  de- 
fendant's name,  together  with  othen,  was 
printed  in  this  prospectus,  under  the  bead- 
ing " Provbional  Committee;"  andaerenl 
names,  of  which  the  defendant's  was  not 
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one,  appeared  under  the  heading  "  Managing 
Directors."  Under  the  heading  "  Solicitors," 
were  the  names  of  Messrs.  Wallier  &  Grid- 
ley.  By  them  the  following  letter  was 
mitten  to  the  defendants  :— 

"  Peterboroagli  and  Nottugbam  Junction  Railway 
Csmpaoy'a  Office,  6,  Soothamptoo  Straet, 
Bioontbuty  Sqoan,  Ixindon,  Ocb8, 164S. 

"  Sir, — We  have  the  honour  (by  desire 
of  the  managing  directors)  to  inform  yon 
that  it  has  been  resolved  to  give  to  each 
member  of  the  provisional  committee  the 
option  of  taking  100,  or  any  less  number 
of  shares  in  this  undertaking,  provided  such 
option  be  made  known  to  us  in  writing  on 
or  before  Tuesday  next,  the  19th  instant; 
and  in  case  of  de&ult,  the  shares  will  be 
otherwise  applied." 

To  this  letter  the  defendant  wrote  the 
following  answer,  dated  the  10th  October : 

"  Gentlemen, — Have  the  kindness  to 
allot  me  the  fiill  number  (100  shares)  allow- 
ed the  provirional  committee.     Yours,"  &c. 

There  were  frequent  meetings  of  the 
managing  directors,  but  the  defendant  had 
never  attended  any  of  them,  nor  acted  in 
any  manner  whatever  in  the  affairs  of  the 
company,  which  were  afterwards  wound  up 
without  their  having  gone  to  parliament  at 
all.  The  orders  under  which  the  plaintiff 
famished  the  maps,  &c.,  which  were  the 
■object  of  this  action,  were,  in  fact,  given 
by  Gridley  in  the  early  part  of  November. 

The  employment  of  the  plaintiff  by  Ghid- 
ley,  and  the  correctness  of  his  account,  were 
not  disputed.  The  jury,  on  this  evidence, 
found  for  the  plaintiff  for  the  amount 
ebimed. 

In  this  term  rules  to  shew  cause  why 
there  should  not  be  a  new  trial  were  ob- 
tained in  both  cases ; — ^in  Reynell  v.  Lewis, 
by  The  Attorney  Oeneral,  Sir  J.  Jervis, 
(Nov.  4,)  on  the  ground  of  misdirection  on 
tbe  part  of  the  learned  Judge,  and  also  that 
the  verdict  was  contrary  to  the  evidence ;  in 
Wyldr.  Hopkins,  by  W.  H.  WaUon^Sof.  7), 
on  the  ground  that  there  was  no  evidence 
to  go  to  the  jury. 

In  Reynell  v.  Lewis,  cause  was  shewn, 
on  the  20th  of  November,  by — 

Knowles,  Crompton,  and  WiUes. — The 
eireumstance  of  the  orders  being  given  in 
diis  case  by  the  attorney  is  no  ground  for  a 
new  trial;  the  objection  was  not  made 
at  the  trial,  and  the  question  with  whom 


the  contract  was  made  was  not  left  to 
the  jury,  but  rather  to  whom  credit  was 
given.  The  direction  of  the  learned  Chief 
Baron  was  correct,  for  the  true  question 
was,  whether  upon  the  evidence  by  be- 
coming a  member  of  the  provisional  com- 
mittee, and  connecting  himself  in  the  manner 
proved  with  the  concerns  of  the  company, 
the  defendant  did  not  authorize  the  com- 
pany's agent  to  hold  him  out  to  the  world 
as  a  party  liable  for  reasonable  expenses  of 
forming  the  company,  and  whether  the 
plaintiff  gave  credit  to  him  as  being  a  party 
personally  responsible.  There  may  be 
other  parties  to  the  contract,  and  who  may 
be  equally  liable  with  the  defendant ;  but 
that  does  not  affect  the  plaintiff's  right  to 
recover  from  the  defendant,  who  has  his 
remedy  over  against  his  co-committee-men. 
In  this  case  there  was  no  managing  com- 
mittee, and  the  &cts  proved  at  the  trial 
were  ample  to  warrant  the  direction  to  the 
jury,  and  the  verdict  they  found :  as  rea- 
sonable men  they  could  come  to  no  other 
conclusion.  If  it  is  purely  a  question  of  law, 
the  Judge  was  bound  upon  this  evidence  to 
tell  the  jury  that  the  defendant  was  liable. 
If  it  is  a  question  of  fact,  there  was  ample 
evidence  to  warrant  the  finding  of  the  jury. 
Though,  strictly  speaking,  provisional  com- 
mittee-men are  not  partners,  yet  in  many 
respects  they  resemble  a  partnership,  and 
for  some  purposes  must  be  so  treated. 
They  are  cognisant  of  each  other's  names 
being  on  the  committee,  and  they  are 
partners  amongst  themselves. 

[Parke,  B. — ^Was  there,  on  the  26th  of 
September  1845,  any  idea  on  the  part  of  a 
person  who  consented  to  become  a  provi- 
sional committee-man,  that  he  would  be 
liable?  We  should  not  lose  sight  of  the 
state  of  things  at  that  time.] 

The  case  otBamett  v.  Lambert  (1 )  (deter- 
mined last  term  in  this  court)  seems  deci- 
sive of  this  case.  That  was  an  action,  for 
the  price  of  stationery  supplied  to  the  order 
of  the  secretary,  against  Sir  Henry  Lam- 
bert, who  had  consented  to  become  a  pro- 
visional committee-man,  and  had  once  acted 
as  chairman;  and  it  was  there  distinctly 
held,  that  the  jury  were  properly  directed 
that  it  was  matter  of  inference  that  the 
defendant  had,  by  consenting  to  join  the 

(I)  15  Law  J.  Rep.  (h.s.)  Exch.  305. 
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proviaional  committee,  coiutituted  the  secre- 
tary his  agent  to  order  such  things  as  were 
necessary  to  enable  the  company  to  go  on. 
The  facts  of  this  case  are  equidly  strong, 
for  here,  the  defendant  shewed  great  in- 
terest in  the  concerns  of  the  company, 
gave  bis  advice  as  to  its  proceedings,  and 
expressed  his  approbation  at  the  little  ex- 
pense incurred. 

The  Attorney  General  and  CowUng  were 
heard,  on  the  following  day,  in  support  of 
the  rule. — The  direction  of  the  learned  Chief 
Baron  cannot  be  supported.  In  this  case 
the  attorney  would  be  primd  facie  liable, 
for  he  it  was  who  actually  gave  the  <»der ; 
and  in  the  formation  of  railway  companies, 
attorneys  and  engineers  are  generally  the 
projectors,  and,  as  such,  are  answerable  for 
preliminary  expenses.  Besides,  if  an  im- 
plied authority  were  given  by  the  defendant 
to  any  party,  it  was  to  the  secretary  of  the 
company,  and  not  to  the  attorney.  The 
real  question,  however,  is,  with  whom  was 
the  contract  made  ?  Now  here  it  was  made 
in  fact  with  the  attorney;  and,  theceforot 
if  the  plaintiff  seeks  to  charge  the  defendant, 
he  must  prove  by  some  other  circumstance 
than  the  defendant  being  a  provisional 
committee-man,  that  he  made  the  attorney 
his  agent  for  the  purpose  of  effecting  this 
contract.  It  cannot  be  contended  that  pro< 
visional  committee-men  are  partners ;  and  if 
they  are  not,  they  cannot  pledge  the  credit 
of  each  other.  The  argument  on  the  other 
side  involves  the  greatest  inconsistencies. 
Suppose  a  provisional  committee  to  consist 
of  five  or  six  individuals,  with  power  to  add 
to  the  number,  can  subsequent  committee- 
men pledge  the  credit  of  the  original  mem- 
bers ? — or,  if  a  proposition  to  employ  a  par- 
ticular individual  is  carried  by  six  to  five, 
will  the  minority  be  bound  ?  It  might  as 
well  be  contended,  that  the  attorney  in  this 
case  could  have  bound  the  provisional  com- 
mittee by  accepting  a  bill  of  exchange  in 
their  name.  In  Wood  v.  the  Duke  of 
Argyle  and  another  (2),  an  association  had 
been  formed  for  the  encouragement  of  emi- 
gration. The  defendants  were  president 
and  vice-president ;  their  names  appeared  in 
the  prospectus;  they  attended  two  meet- 
ings, but  did  no  other  act  to  identify  them- 
selves with  the  company.     The   plaintiff 

(2)  6  Man.  &  Gr.928;  •.  r.  13  Law  J.  R«p. 
(U.S.)  C.P.  96- 


sued  them  for  work  and  hbour  ia  cepyiag 
maps  and  plans  at  the  request  of  the  leae- 
tary.  The  Judge  directed  the  jury  to  iqr, 
first,  whether  the  defendants  had  made  any 
direct  contract  with  the  plaintiff;  seeondy, 
whether  any  partnership  existed,  of  whi^ 
the  defendants  were  members ;  snd,  lasdy, 
whether  the  defendants  had  held  themadvts 
oat  to  the  world,  or  to  the  plainti^  ss  psit> 
neis  in  the  concern.  The  jury  returned  s 
verdict  for  the  defendants ;  and  it  was  heU 
that  the  verdict  was  justified  by  the  e*ir 
denoe,  and  that  the  direction  was  comet 
Provisional  committee-men  are  gcBen% 
uneonnected  with  each  other,  being  scat- 
tered throu^^out  the  country ;  and  it  nens 
can  be  held  that  each  member  makas  \m 
fellow  committee-men  his  agents  in  tesfedL 
of  all  the  purposes  of  the  concern.  Tlie 
prospectus  in  this  case  does  not  state  that 
they  are  partners,  nw  does  it  hold  out  soy 
pecuniary  responsibility  on  their  part.  Bvea 
a  promoter  is  not  liable  for  oidets  givea  by 
a  co-promoter. 

[AxDUtsoH,  B.— I  do  not  know  what 
leg^  liability  arises  from  a  person  beii^a 
"promoter."  I  can  nnderstand  what  a 
meant  by  a  man  being  a  partner.  Heretbe 
question  is,  what  each  party  baa  done  ?] 

When  parties  become  previai<wal  earn* 
mittee-men,  they  aay,  in  effect,  that  ihey 
have  confidence  in  the  acbeme,  and  think  it 
beneficial  to  the  public ;  koA.  if  itia  brong^ 
to  bear,  a  managing  committee  aii^  be 
aelected  from  their  number.  In  fiaet,  they 
announce  themselves  merely  as  patvras  sf 
the  line.  The  question  is  fiill  of  difficalties 
and  embarrassments,  unless  it  be  rsgariad 
as  one  of  principal  and  agent. 

Cwr.aidm.9mlL 

In  Wyld  V.  Hopkins  oanse  was  dewa 
against  the  rule  (Nov.  28  &  2*\  hy 

Martin  and  Willet.—hi  this  oaae  thoe 
was  evidence  of  the  defendant'a  liafaflity. 
First,  if  a  man  consents  to  be  a  proviaioBsl 
committee-man,  oradirector,  that  admoet jus- 
tifies a  Judge  in  drawing  a  pretmmftio  jmm 
et  faeti  in  fevour  of  his  Ability.  Seetwdly , 
the  defendant  hdd  lumsdf  out  to  the  wmU 
as  a  party  liable,  and  the  plaintiff  gave 
credit  to  lum  accordingly.  The  meaaii^of 
the  term  "  provisionttl  committac-man"  is 
known  to  every  one :  it  signifies  a  peiaon 
who  manages  the  prelisDinary  matters  of  a 
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raihray  until  the  directors  art  appointed. 
Again,  a  man  who  allowg  hia  name  to  be 
placed  upon  a  prospectoi  is  a  promoter 
within  the  meaning  of  the  act  of  parliament. 
By  his  conduct  he  authorises  another  to 
pledge  his  crecUt  to  the  persons  employed  by 
that  other.  The  transaction  amounts  to  a 
fium-partnership,  as  it  is  an  association  to 
carry  out  a  common  object.  If  parties  sign 
a  document  agreeing  to  join  in  Uie  purchase 
of  tobacco,  and  one  of  them  buys  the  com< 
modity,  all  are  liable.  Individuals  promise 
themselves  great  advantages  firom  becoming 
provisional  committee-men. 

[Pabkb,  B. — ^Yon  are  laying  down  too 
wide  a  proposition  when  you  say  that  all 
parties  associating  for  a  common  object 
make  each  other  their  agents  for  everything 
necessary  for  that  object.] 

If  they  unite  for  a  common  object  and 
provide  no  funds,  they  make  each  other 
their  agents  to  bind  them.  That  is  the 
foundation  of  the  liability  of  partners. 

[Aldebson,  B. — Suppose  a  committee  is 
formed  for  building  an  hospital,  it  has  been 
held  that  a  member  of  the  committee  is  not 
liable  for  drugs  supplied  to  the  establish- 
ment, and  yet  they  are  necessaries.] 

In  that  case  there  would  be  some  evi- 
dence for  the  jury  of  his  being  liable.  They 
referred  to  the  case  of  Banett  v.  Lambert 
(3)  as  a  decision  expressly  in  point. 

W,  H.  Watton,  in  support  of  the  rule.— 
This  cannot  be  compared  to  the  case  of  a 
partnership.  The  question  is,  was  there  a 
contract  by  which  the  defendant  was  bound? 
All  the  defendant  ever  did  was  to  sanction 
the  use  of  his  name  as  a  provisional  com- 
mittee-man. There  is  really  nothing  more 
in  the  case  than  that.  A  solicitor  can  only 
bind  his  client  for  such  matters  as  relate  to  * 
hia  proper  business  as  a  solicitor.  Then 
what  reason  is  there  for  inferring  that  any 
liabflity  attaches  to  the  defendant?  In  the 
case  of  a  club  the  members  of  the  committee 
are  not  liable  for  debts  contracted.  Take 
the  caae  of  persons  associating  together  to 
raise  a  subscription  to  build  a  church  or  for 
any  such  object,  could  it  be  contended  that 
a  party  of  gentlemen  who  put  down  their 
names  to  recommend  the  undertaking  would 
be  liable  for  anything  done  in  furtherance 
thereof?     It  is  confidently  submitted  that 

(S)  IS  Law  J.  Rsp.  (n.*.)  Excb.  3ft5. 


theri  was  no  evidence  M  all  in  this  case  for 
the  jury. 

Cur,  adv,  vult. 

The  following  judgment  was  now  de- 
livered by — 

Pollock,  C.B.  —  We  have  considered 
the  two  cases  which  were  argued  before 
us,  that  of  Retfnell  v.  Leteis  and  of  Wyld  Vt 
Hopkins,  and  give  our  judgment  in  those 
only  (4) ;  but  we  think  it  right  to  state  folly 
the  principles  on  Which  our  judgment  pro' 
ceeds.  The  question,  in  all  cases  in  which  the 
plaintiff  seeks  to  fix  the  defendant  with  hV 
bility  upon  a  contract  express  or  implied, 
is,  whether  such  contract  was  made  by  the 
defendant,  by  himself  or  his  agent,  with 
the  plaintiff  or  his  agent;  and  this  is  a 
question  of  fact  for  the  decision  of  the  jury, 
upon  the  evidence  before  them.  The  plain- 
ts, on  whom  the  burden  of  proof  lies  in  all 
these  ea^s,  must,  in  ordefT  to  recover  against 
the  defendant,  shew  that  he  (the  defendant) 
contracted  expressly  or  impliedly;— ex- 
pressly, by  making  a  contract  with  the 
plaintiff, — ^impliedly,  by  {^ng  an  order  to 
him,  under  such  circumstances  as  shew 
that  it  was  not  to  he  gratuitously  executed ; 
— and  if  the  contract  was  not  made  by  the 
defendant  personally,  it  must  be  proved 
that  it  was  made  by  an  agent  of  the  defen- 
dant properly  authorized,  and  that  it  was 
nutde  as  his  contract.  In  these  eases  of 
actions  against  provisional  committee-men 
of  railways,  it  often  happens  that  the  con- 
tract is  made  by  a  third  person ;  and  the 
point  to  be  decided  is,  whether  that  third 
person  was  an  agent  for  the  defendant  for 
the  purpose  of  making  it,  and  made  the 
contract  as  tuch.  The  agency  may  be  con- 
stituted by  an  express  limited  authority  to 
make  such  a  contract,  or  a  la^er  authority 
to  make  all  falling  within  the  class  or  de- 
scription to  which  it  belongs,  or  a  general 
authority  to  make  any — or  it  may  be  proved 
by  shewing,  that  such  a  relation  existed 
between  the  parties  as  by  law  would  create 
the  authority ;  as,  for  instance,  that  of  part- 
ners, by  which  relation,  when  complete,  one 
becomes  by  law  the  agent  of  the  other,  for 
all  purposes  necessary  for  carrying  on  their 
peculiar  partnership,  whether  general  or 
special,  or  usually  belonging  to  it ;  or  the 

(4)  Thera  were  otber  eases  u  to  the  lisbility  of 
proTisioMl  eomnuttse-man  standing  for  jadpneat. 
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relation  of  husband  and  wife,  in  which  the 
law,  under  certain  circumstances,  considers 
the  husband  to  make  his  wife  an  agent.  In 
all  these  cases,  if  the  agent,  in  mining  the 
contract,  acts  on  that  authority,  the  principal 
is  bound  by  the  contract,  and  the  agent's 
contract  is  his  contract ;  but  not  otherwise. 
This  agency  may  be  created  by  the  imme- 
diate act  of  the  party ;  that  is,  by  really  giving 
the  authority  to  the  agent,  or  representing 
to  him  that  he  is  to  have  it,  or  by  consti- 
tuting that  relation  to  which  the  law  attaches 
agency ;  or  it  may  be  created  by  the  repre- 
sentation of  the  defendant  to  the  plaintiff, 
that  the  party  making  the  contract  is  the 
agent  of  the  defendant,  or  that  such  relation 
exists  as  to  constitute  him  such ;  and  if  the 
plaintiff  really  makes  the  contract  on  the 
faith  of  the  defendant's  representation,  the 
defendant  is  bound :  he  is  estopped  from 
disputing  the  truth  of  it  with  respect  to 
that  contract;  and  the  representation  of  an 
authority  is,  quoad  hoc,  precisely  the  same 
as  a  real  authority  given  by  the  defendant 
to  the  supposed  agent.  This  representation 
may  be  made  directly  to  the  plaintiff,  or 
made  publicly,  so  that  it  may  be  inferred  to 
have  reached  him,  and  may  be  made  by 
words  or  conduct.  Upon  none  of  these 
propositions  is  there,  we  apprehend,  the 
slightest  doubt ;  and  the  proper  decision  of 
all  these  questions  depends  upon  the  proper 
application  of  these  principles  to  the  facts 
of  each  case,  and  the  jury  are  to  apply  the 
rule  with  due  assistance  from  the  Judge. 
There  are  few,  if  any,  of  these  cases,  in 
which  it  is  contended,  that  authority  was 
directly  given  by  the  defendant  to  the  party 
making  the  contract,  to  make  it  for  the  de- 
fendant. Rarely  has  that  circumstance  been 
proved  by  direct  testimony.  In  one  case  it 
was  said,  that  it  was  to  be  inferred  from  a 
conversation  in  which  the  defendant  express- 
ed his  satisfaction  that  the  expenses  were 
moderate.  That  was  evidence  of  the  fact 
for  the  consideration  of  the  jury  ;  entitled 
to  more  or  less  weight,  according  to  the 
other  circumstances  of  the  case.  But  it  is 
contended,  (and  that  formed  the  chief  part  of 
Mr.  Martin's  argument,  and  a  part  of  that  of 
others,)  that  the  relation  of  co-provisional 
committee-men,  constituted  an  association  or 
a  quasi  co-partnership,  in  which  one  was 
agent  for  the  other,  for  the  purposes  of  all 
preliminary  proceedings  necessary  to  enable 


them  to  obtain  an  act ;  or  that  the  fact  of  their 
being  co-promoters  of  the  scheme,  coupled 
with  the  fact  that  no  money  was  supplied  for 
the  expenses  of  it,  was  evidence  to  go  to  the 
jury,  diat  each  authorized  the  other  to  con- 
tract for  those  purposes,  on  his  behalf  and 
that  of  the  other  promoters.  It  was  innsted, 
that  where  there  was  no  other  evidence  than 
the  mere  &ct  of  the  defendant  having  already 
agreed  to  be  a  provisional  committee-mao, 
there  was  a  sufficient  case,  or,  at  least,  a  case 
for  the  consideration  of  the  jury,  to  prore 
an  authority  given  by  the  defenduit  to  every 
other  committee-man  to  give  the  order  oat 
of  which  the  contract  arose,  by  himself,  or 
by  the  solicitor  or  secretary,  or  an  authority 
to  such  solicitor  or  secretary  to  give  it  on 
behalf  of  the  committee.  We  think  that  no 
such  consequence  follows,  as  matter  of  law, 
from  the  mere  fact  of  the  defendant  agreeing 
to  be  a  provisional  committee-man  :  snch  an 
agreement  amounts  to  no  more  than  a  pro- 
mise that  he  would  act  with  other  persons 
appointed,  or  to  be  appointed,  for  thepnipose 
of  carrying  some  particular  scheme  into  effect 
The  term  "  committee"  means  an  indiridaal, 
or  a  body  to  which  others  have  committed 
or  delegated  a  particular  duty,  or  who  have 
taken  on  themselves  to  perform  it  in  the 
expectation  of  their  act  being  confirmed  by 
the  body  they  profess  to  represent  or  act  for 
—an  agreement  to  be  a  committee-man  is 
an  agrement  to  become  one  of  that  body. 
The  schemes  may  be  various: — to  establish 
an  hospital  or  place  of  emigration,  to  whidi 
persons  are  to  subscribe  merely  for  charitable 
motives ;  or  partly  from  these  motives, 
partly  from  others  ;  or  a  proprietary  school, 
or  literary  institution,  or  assembly-room,  in 
_  which  they  are  to  be  beneficially  interested 
as  shareholders ;  or  to  obtain  an  act  for  • 
bridge,  drainage,  railroad,  or  canal: — but 
whatever  the  object  may  be,  it  seems  to  os 
to  make  little  or  no  difference  in  the  posi- 
tion of  the  person  agreeing  to  act  as  a  com- 
mittee-man. If  the  object  of  some,  most,  or 
all,  is  gain  to  themselves  individuaUy,  the 
legal  consequence  is  the  same  as  if  the  ob- 
ject of  the  parties  were  the  most  charitable 
and  benevolent ;  though  the  result  may  he 
practically  very  different  in  exciting  an  im- 
proper prejudice  in  the  minds  of  a  jury, 
when  the  evidence  is  laid  before  them  for 
their  consideration.  Such  an  intended  asso- 
ciation constitutes  no  agreement  to  share  in 
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profit  or  loss,  vhicb  is  the  characteristic  of  a 
partnersbip.  It  would  be  absurd  to  suppose 
that  such  a  relation  could  be  meant  to  be 
created  by  any  of  those  who  consented  to  act. 
Could  it  be  imagined  that  a  person  would 
agree  to  be  a  partner,  not  only  with  those  who 
were  then  named  committee-men,  but  any 
that  should  afterwards  be  named  by  them- 
selves or  by  the  projector  of  the  company  7 
and  could  those  who  subsequently  agreed  to 
become  members  suppose  that  those  pre- 
viously named  could  ever  have  so  intended? 
The  truth  is,  the  agreement  to  become  a 
provisional  committee-man,  means  neither 
more  nor  less  than  what  the  words  express : 
viz.  an  agreement  to  act  on  the  provi- 
sional committee,  in  carrying  into  effect 
the  preliminary  arrangements  for  petition- 
ing parliament  for  a  bill,  and  so  to  pro- 
mote the  scheme.  If  afterwards  the  provi- 
sional committee-man  does  act,  he  is  respon- 
sible for  his  acts.  But  there  are  other  cases 
in  which  the  question  does  not  assume  so 
simple  a  form :  and  where  there  is  evidence 
that  the  defendant  has  not  only  consented 
to  be  a  provisional  committee-man,  but  has 
authorized  his  name  to  be  inserted  in  a 
prospectus,  not  generally,  but  a  particular 
prospectus  in  which  in  some  cases  certain 
persons  are  described  as  the  aclitiff  com- 
mittee ;  in  others  solicitors  are  named,  or 
engineers,  or  a  secretary.  If  such  a  pro- 
spectus has  been  so  publicly  circulated,  with 
the  defendant's  consent,  that  the  jury  would 
presume  the  plaintiff  knew  of  it,  or  if  the 
plaintiff  has  had  it  shewn  to  him,  at  or 
before  the  time  of  making  the  contract,  and 
has  in  either  case  acted  upon  it  in  making 
the  contract,  the  question  is,  what  inference 
ought  a  reasonable  man  to  draw  from  the 
con  tents  of  that  paper  ?  This  must,  of  course, 
depend  upon  the  terms  of  each  particular 
prospectus.  If  the  prospectus  state  merely 
the  names  of  the  provisional  committee,  and 
nothing  more,  and  no  light  can  be  derived 
from  the  context,  that  circumstance  does  not 
alter  the  liability  of  the  defendant.  If  not 
responsible  as  being  one  of  that  committee  in 
fact,  he  cannot  become  so  by  the  represen- 
tation of  the  fact.  If  it  state  the  names  of 
the  acting  committee  also,  where  that  has 
been  appointed,  is  the  meaning  that  the  act- 
ing committee  is  to  take  the  whole  manage- 
ment to  the  exclusion  of  the  provisional 
committee,  their  provisional  character  having 
ceased,  in  which  case  the  provisional  com- 


mittee would  not  he  liable  7  or  does  it  mean 
that  the  provisional  committee-men  have 
appointed  the  acting  committee,  or  the 
majority  of  it,  on  their  behalf,  and  at  their 
agents,  in  which  case  they  would  be  liable 
for  the  contracts  of  the  acting  committee,  or 
the  majority,  made  as  such  agents  ?  Again, 
does  it  mean,  where  the  solicitor's  name  is 
mentioned,  that  such  person  would  be  re- 
gularly employed  in  that  character  by  those 
of  the  committee  who  acted,  or  that  he  was 
already  appointed  by  all  whose  names  are 
mentioned,  as  their  solicitor,  to  do  all  soli- 
tor's  business  on  their  behalf?  and  then 
would  arise  a  further  question,  what  was  the 
business  at  the  time  of  the  contract,  usually 
transacted  by  solicitors  for  companies  in- 
tending to  obtain  an  act  of  parliament,  and 
on  behalf  of  the  company  ? — which  is  a  ques- 
tion, of  fact,  to  be  proved  by  evidence.  The 
same  remark  applies  to  the  appointment  of 
secretary.  Applying  these  observations  to 
the  two  particular  cases  before  us,  we  think, 
that  in  that  of  Reynell  v.  Leteis  there  was 
some  evidence  to  go  to  the  jury  of  the  em- 
ployment of  the  plaintiff,  and  that  there  was 
no  misdirection ;  but  we  think  that  we  ought 
to  grant  a  new  trial  on  payment  of  costs,  in 
order  that  it  may  be  submitted  to  another 
jury,  and  fully  considered  by  them  upon 
the  principles  above  laid  down.  In  the 
other  case,  Wgld  v.  Hopkins,  we  entertain 
so  much  doubt  whether  there  was  any  evi- 
dence at  all  to  go  to  the  jury,  that  we  think 
there  ought  to  be  a  new  trial  generally,  with- 
out the  condition  of  the  payment  of  costs. 
Rules  absolute  accordingly. 


DBURT  V.  MACAULAT. 


1846.      1 
Nov.  24.   / 

Promissory  Note — Ouarantie — Stamp. 

"Drury  v.  Vaughan.—In  consideration 
of  W.  D.  not  taking  any  further  proceed- 
ings in  the  above  actions,  J  do  hereby 
undertake,  with  the  said  W.  D,  that  I 
wiU  pay  him  SI.  5s.  every  quarter  of  a 
year,  from  this  day  until  the  whole  of  the 
principal  money  now  due  from  J.  ^  T.  V.  to 
W.D.,  26/.  Is.,  with  interest,  be  fully  paid; 
the  first  of  such  quarterly  payments  to  be- 
come due  on  the  30th  of  October  next.  It 
is  understood  that  this  undertaking  is  not  to 
be  a  release  or  discharge  of  the  note  signed 
by  J.  V.  and  T.  V.  to  the  said  W.  D,  but  as 
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an  addilitmal  seewrity  for  the  aiove-men- 
iioned  amount  now  due  on  iueh  note,  wUh 
the  interest.  Dated,"  ^e.  The  abwte  tntlrv- 
ment  wat  held  not  to  be  a  promiuory  note. 

Assnmpnt.  The  declaration  stated  that 
one  J.  Vaughan  and  one  T.  Vaughan,  made 
their  promisiory  note,  and  jointly  and 
sevenlly  promised  to  pay  the  plaintiff  on 
demand,  432.  17«.  6d.,  with  interest;  that 
the  plaintiff  commenced  two  actions  against 
J.  Vaughan  and  T.  Vanghan  for  the  reco- 
very of  261.  17<.  lOd.,  the  balance  due 
firom  them  to  the  plaintiff  of  the  said  sum 
of  48/.  17 s.  6(2.,  in  the  said  note  mentioned  ( 
that  at  the  making  of  the  promise  herein- 
after mentioned,  the  said  actions  were  still 
pending,  and  there  remained  due  to  the 
plaintiff  from  J.  Vaughan  and  T.  Vaughan, 
862.  1«.,  as  the  balance  of  the  money  in 
the  said  note  mentioned ;  that  in  consider- 
ation of  the  premises,  and  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  for- 
bear any  further  proceedings  in  the  said 
actions,  the  defendant  promised  to  pay  to 
the  plaintiff  the  sum  of  82. 5«.  every  quarter 
of  a  year  from  that  day,  until  the  whole  of 
tiie  said  sum  of  262. 1«.  with  interest  should 
be  paid  and  satisfied.  The  first  of  such 
quarterly  payments  to  become  due  on  tiie 
80th  of  October  then  next,  it  being  at  the 
time  of  the  making  of  the  said  promise 
agreed  by  the  plaintiff  and  the  defendant, 
tbat  the  said  promise  of  the  defendant  was 
BOt  to  be  a  release  or  discharge  of  the  said 
promissory  note,  but  to  be  an  additional 
security  to  the  plaintiff  for  the  said  sum  of 
262.  Is.  with  interest. 

The  declaration  then  averred,  that  the 
plaintiff  forbore  any  further  proceedings  in 
the  said  actions,  and  alleged  as  a  breach  the 
non-payment  of  the  sum  of  362.  Is.  Second 
count  on  an  account  stated. 

Plea>— Nob  assumpsit. 

At  the  trial,  before  the  under-sheriff  of 
Shropshire,  the  plaintiff  put  in  evidence  the 
following  document,  which  was  stamped 
with  an  agreement  stamp,  and  signed 
by  the  defendant : — "  Drury  v.  Vau^tan. 
—In  consideration  of  W.  Dmry  not  taking 
any  further  proceedings  in  the  above  ac- 
tions, I  do  hereby  undertake  with  the  said 
W.  Dmry,  that  I  will  pay  unto  the  said 
W.  Drury  82.  54.  every  quarter  of  a  year, 
from  this  day  until  the  whole  of  the  prin- 
cipal money  now  due  from  Messrs.  J.  &  T. 


Vaughan  to  Mr.  Dmry  262.  1*.,  with  Is*, 
fill  interest  for  the  same  from  the  dste 
hereof,  be  fully  paid  and  satisfied ;  and  the 
first  of  such  quarterly  payments  to  beetane 
due  on  the  SOtfa  day  of  October  next  It 
is  understood,  that  tiiis  undertaking  is  not 
to  be  a  release  or  discharge  of  the  nott 
signed  by  Mr.  J.  Vaughan  and  Mr.  T. 
Vanghan  to  the  said  W.  Drury,  on  the  9tfc 
of  March  1840,  but  as  additional  secoiit; 
for  the  above-mentioned  amount  now  dw 
on  such  note,  with  the  interest.  Dsted 
tiiis  SOtii  day  of  July  1842." 

"  S.  H.  Macanlay." 

"Witness— W.  Owen." 

On  the  part  of  the  defendant  it  wu 
objected,  that  the  instrament  was  a  pro- 
missory note,  and  not  being  stamped  ai 
such  could  not  be  received  in  evkknee; 
and  Shenton  v.  James  (1)  was  cited ;  and  die 
under-sheriff  being  of  this  opinion,  a  verdict 
was  returned  for  the  defendant. 

A  rale  for  a  new  trial  was  afterwudi 
obtained,  against  which— 

Peacock  shewed  cause. — It  is  submitted, 
that  the  instrument  in  question  was  a  pro- 
missory note,  and  was  therefore  properiy 
rejected  for  want  of  a  stamp.  In  Skeatm 
V.  James  the  following  document  was  hdd 
to  be  a  promissory  note :  "  On  demand  I 
promise  to  pay  to  W.  Shenton  502.,  ia 
consideration  of  foregoing  and  fbibeaiiig 
an  action  in  the  Queen's  Bendi,  for  da- 
mages ascertained  by  consent  to  amount  to 
that  sum,  by  reason  of  the  injtuy  sustained 
by  his  wife,  in  respect  of  my  liability  far 
non-repair  of  a  foot-way."  The  grooad 
of  the  decision  there  was,  that  the  instra- 
ment appeared  to  be  made  on  an  executed 
consideration. 

Phipson,  contrft,  was  not  called  <hl. 

Pakkb,  B. — The  rule  must  be  ahaolole 
for  a  new  trial.  The  instrament  in  queatioB 
is  to  be  deemed  an  additional  seeoxity. 
money  secured  by  it  is  therefore  not  fay- 
able  at  all  events :  it  is  not  a  promisaory  note. 

Alderson,  B. — This  dooumeat  is  not  a 
promissory  note.  It  is  not  certain  tbat  aay 
money  will  be  paid  by  virtue  of  it;  naae 
will  be  paid  if  the  plaintiff  does  not  fotbear 
proceedings  against  J.  and  T.  Van^oi. 

The  other  Barons  concnrrinK, — 

RuU  aba0lmU. 

(1)  6  Q.B.  R«p.  199 }  s.  c.  IS  Uw  J.  Htf.  (a.^) 
Q.B.90. 
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Not,  21. 


EDDISON  P.  FIGRAM. 


Bill  of  Exchange — Non  Assumpsit — 
Signing  Judgment — Amending  Judgment. 

To  a  declaralion  on  a  bill  of  exchange, 
and  on  an  account  stated,  the  defendant 
pleaded  non  assumpsit,  whereupon  the  plain- 
tiff signed  judgment  as  for  want  of  a  plea : — 
Held,  that  he  was  not  justified  in  signing 
judgment,  the  proper  course  being  to  demur ; 
and  the  Court  refused  to  amend  such  judg- 
ment by  confining  ii  to  the  issue  raised  on 
the  first  count  of  the  declaration. 

In  this  case  two  rules  had  been  obtained, 
one  by  Luah  to  set  aside  a  judgment  signed 
by  the  plaintiff,  and  another  by  Temple  to 
amend  such  judgment  by  confining  it  to  the 
issue  raised  on  the  first  count  of  the  decla- 
ration, and  entering  a  nolle  prosequi  to  the 
second  count  The  declaration  contained 
two  counts,  one  upon  a  bill  of  exchange,  and 
another  upon  an  account  stated,  and  the 
defendant,  who  was  not  under  terms  of  plead- 
ing issuably,  having  pleaded  non  assumpsit 
to  the  whole  declaration,  the  plaintiff  signed 
judgment,  on  the  ground  that  by  the  Reg. 
Gen,  Hil.  term,  4  Will,  4,  pi.  2,  "  In 
an  actions  on  bills  of  exchange  and  promis- 
sory  notes,  the  plea  of  non  assumpsit  shall 
be  inadmissible." 

Temple  now  shewed  cause  against  the 
rule  for  setting  aside  the  judgment. — ^The 
plaintiff  was  justified  in  signing  judgment 
as  for  want  of  a  plea ;  for  the  plea  being 
"  inadmissible,"  is  to  be  considered  as  not 
being  on  the  record,  and  may  be  treated  as 
a  nullity, — He  cited  Keilg  v.  Fillebois  (1), 

Lush  appeared  to  support  the  rule  for  set- 
ting  aside  the  judgment,  and  to  shew  cause 
against  the  other  rule.  The  plea  cannot  be 
treated  as  a  nullity.  In  Hughes  v.  Pool  (2), 
where  the  plaintiff  signed  judgment,  on  the 
ground  that  no  plea  had  been  pleaded  to  the 
account  stated,  the  Court  set  aside  the  judg- 
ment on  terms.  This  is  a  plea  which,  pro- 
fissing  to  answer  the  whole  declaration,  in 
truth  answers  a  part  only ;  it  is  therefore 
bad  on  special  demurrer,  but  the  plaintiff 

(1)8  Dowl.  P.C.  136. 
(2)  6ft]an.&Gr.27l. 
New  Serie!!,  XVI.— Excueq. 


cannot  sign  judgment — Putney  v.  Swann 
(3). 

[Parke,  B. — Suppose  the  defendant  had 
pleaded  non  accepit  to  the  account  stated, 
that  plea  would  not  be  a  nullity  ;  it  would 
merely  afford  a  ground  of  demurrer.] 

Secondly,  the  plaintiff  cannot  amend  his 
judgment,  because  he  cannot  sign  a  partial 
judgment — Wood  v.  Farr  {A),  Worley  v. 
Harrison  {Si).  The  plea  in  this  case  is  in- 
sufficient in  law,  but  affords  no  ground  for 
signing  judgment  as  for  want  of  a  plea — 
Cowper  V.  Jones  (6). 

Temple,  in  support  of  the  rule  to  amend 
the  judgment. — In  Fraser  v.  Newton  (7), 
where  there  was  a  declaration  on  a  bill  of 
exchange  with  the  money  counts,  and  the 
defendant  pleaded  non  assumpsit  to  the 
whole  declaration,  it  was  held  that  the  plain- 
tiff ought  to  sign  judgment  as  to  the  count 
on  the  bill,  and  enter  a  nolle  prosequi  as 
to  the  other  counts. 

[_Lusk. — The  cases  just  referred  to  were 
not  cited  in  Fraser  v.  Newton."] 

Here  the  plaintiff  seeks  to  enter  a  nolle 
prosequi  upon  the  second  count.  He  referred 
to  Sewellv.  Dale  (8). 

Pollock,  C.B. — ^Without  going  through 
all  the  cases  that  have  been  cited,  it  is  enough 
to  say  that  the  rule  for  setting  aside  this 
judgment  must  be  made  absolute.  This  is, 
in  substance,  the  case  of  a  plea  professing  to 
answer  the  whole,  and  answering  a  part  only, 
and  in  that  case  the  proper  course  for  the 
plaintiff  is  to  demur.  The  other  rule  will 
be  discharged  without  costs. 

Parke,  B. — I  am  of  the  same  opinion. 
The  plaintiff  ought  to  have  demurred  to  the 
plea,  as  it  professes  to  answer  the  whole  of 
the  declaration,  but,  in  truth,  is  an  answer 
to  part  only ;  but  he  cannot  sign  judgment 
for  the  part  that  is  not  answered. 

Aldebson,  B.  and  Rolfe,  B.  concurred. 
Rules  accordingly, 

(3)  2  Mee.  &  Wels.  72;  •.<>.  6  Law  J.  Rep. 
(n.s.)  Exch.  20. 

(4)  5  Bing.  N.C.  247 :  a.  c.  8  L»w  J.  Rep.  (n.s.) 
C.P.  160. 

(5)  3  Ad.  &  EL  669;  s.  c.  4  Law  J.  Rep.  (n.s.) 
K.B.  268. 

(6)  4  UowL  591. 

(7)  8  Ibid.  773. 

(8)  Ibid.  309. 
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1 84C.       \        BROWN  AND  ANOTHER  V. 
April  28.  /      WILKINSON  AND  ANOTHER.* 

Ship  and  Shipping — Collision — Liability 
of  Defendant  upon  Total  Loss  of  his  own 
Vessel — yalite  of  Vessel,  when  to  he  ealcu' 
lated—63  Geo.  S.  e.  159— Pleading. 

In  an  action  against  the  registered  owners 
of  a  brig,  for  negligence  in  the  navigation  of 
the  vessel,  whereby  the  plaintiffs'  vessel  was 
injured,  the  defendants  having  suffered  judg- 
ment by  default,  on  the  inquisition  it  ap- 
peared that  by  the  same  stroke  which  injured 
the  plaintiffs'  vessel,  the  defendants'  (which 
was  not  insured)  was  immediately  sunk,  and 
was  entirely  lost : — Held,  upon  the  construe- 
tion  of  the  53  Geo.  3.  c.  1 59,  that  the  defen- 
danls  were  not  exempted  from  all  liability  by 
the  total  loss  of  the  vessel. 

The  act  only  restricts  the  liability  of  the 
ship-owner  to  the  value  of  the  ship  and 
freight,  at  some  time. 

^nd,  quaere,  whether  the  decision  in  Wil- 
son V.  Dickson,  that  the  value  is  to  be  cal- 
culated at  the  time  of  the  collisiou,  is  cor- 
rect. 

Held,  also,  that  if  the  defendants  had,  by 
reason  of  the  total  loss  of  their  vessel,  been 
wholly  exempt  from  liability,  they  should 
have  pleaded  that  fact. 

Case.  The  declaration  stated,  that  the 
plaintiffs  were  possessed  of  a  certain  vessel 
then  lawfully  being  on  the  high  seas,  and 
the  defendants  were  possessed  of  another 
vessel  on  the  high  seas,  and  had  the  manage- 
ment thereof ;  that  the  defendants  took  so 
little  care  in  the  management  of  their  vessel 
that  the  vessel  ran  foul  of  and  struck  against 
the  vessel  of  the  plaintiffs  and  damaged  the 
same,  and  the  plaintiffs  had  been  obliged 
to  lay  out  a  large  sum  of  money  in  repair- 
ing the  damage,  &c.,  and  also  lost  the  profits, 
&c.  they  would  have  derived  from  the  use 
of  their  vessel.  The  defendants  pleaded 
not  guilty,  but  afterwards  withdrew  their 
plea,  and  judgment  was  signed  for  want  of 
a  plea. 

The  plaintiffs  were  the  owners  of  the 
steam  vessel  called  the  City  of  London, 
and  the  defendants  were  the  owners  of  the 
brig  Spring,  and  the  action  was  brought  to 
recover  547^  Is.  4d.  for  damage  done  by 

*  This  case  was  decided  in  Easter  term,  1846. 


the  Spring  to  the  City  of  London,  by  a  col- 
lision at  sea.  It  appeared,  that  on  the  10th 
of  November  1844,  the  brig  Spring  being 
on  her  way  to  Sunderland,  in  ballast,  be- 
tween Harwich  and  Orfordness,  stmck  tbe 
City  of  London  steamer  on  her  larboard 
bow,  and  occasioned  the  damage  in  ques- 
tion, and  was  herself  so  much  injured  by 
tbe  collision,  that  she  sank  immediately, 
and  was  entirely  lost.  She  was  not  insured. 
On  the  inquisition  before  the  Secondsry,  tbe 
jury  assessed  the  damages  at  25 It.  7«.  id- 
Fish,  in  Michaelmas  term,  1 845,  obtsuned 
a  rule  for  the  plaintiffs  to  shew  cause  wbj 
the  verdict  found  on  this  inquisition  should 
not  be  set  aside  and  a  new  inquisition  had. 
He  moved,  on  the  ground,  that  by  the 
53  Geo.  S.  c.  159,  the  defendants  weit 
liable  only  to  the  extent  of  the  value  of 
their  own  vessel,  and  that  as  she  was  lost 
at  the  moment  of  the  accident,  and  before 
the  completion  of  the  voyage,  they  were 
liable  for  nominal  damages  only. 

fVataon  and  E.  James,  in  Hilary  tern, 
shewed  cause. — There  are  two  questiont  in 
this  case  :  first,  whether  the  loss  of  the  de- 
fendants' vessel  affords  any  defence  to  the 
action ;  and,  secondly,  whether  that  defence 
can  be  set  up  under  a  judgment  by  default, 
or  whether  it  ought  not  to  have  been  specially 
pleaded.  The  question  turns  npon  the  53 
Geo.  3.  c.  159,  intituled  "An  act  to  limit 
the  responsibility  of  ship-owners  in  ceitaia 
cases."  And  the  first  section  enacts,  "that 
no  owner  or  owners  of  any  ship  shall  be 
liable  to  answer  for  any  loss  or  damage 
arising  by  reason  of  any  act,  &c.  done  with- 
out the  fault  or  privity  of  such  owner  or 
owners,  to  any  other  ship  or  vessel,  fur- 
ther than  the  value  of  his  or  their  ship  or 
vessel,  and  the  freight  due  or  to  grow  due 
during  the  voyage,  which  may  be  in  pro- 
secution or  contracted  for  at  the  time  of 
the  happening  of  such  loss  or  damage." 
Before  the  statute,  the  ship-owner  was  re- 
sponsible for  the  whole  damage  done  by  his 
vessel.  But  the  effect  of  the  statate  u 
applicable  to  the  case  in  questioD,  is  to 
limit  the  responsibility  of  the  defendbuta  to 
the  value  of  the  vessel  before  the  aceidcBt 
took  place.  And  this  is  reasonaUe,  huMom 
they  might  have  protected  CliiiiiKilMii  ty 
insurance.  It  will  be  oontendsd  m  tke 
other  side,  that  the  value  of  tb»  ittnilBtt 
ship  is  to  be  calculated  at  tlw  ttatftrf  &» 
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accident,  and  as  she  sank  at  the  same  mo- 
ment she  was  of  no  value,  and  the  defen- 
dants are  discharged  from  all  liability.  The 
case  of  Wilson  v.  Dickson  (1)  will  be  relied 
upon  in  support  of  this  view.  That  case 
establishes,  that  the  ship-owner's  liability  is 
limited  to  the  value  of  the  ship  at  the  time 
of  loss  or  collision.  But  it  may  be  doubted 
whether  the  law  is  correctly  laid  down  in 
that  case.  Cannan  ▼.  Meaburn  (2)  shews, 
that  in  the  case  of  loss  of  goods  on  board  a 
ship,  the  ship-owner's  responsibility,  where 
the  completion  of  the  voyage  is  prevented 
by  the  tortious  sale  of  the  ship,  is  the  value 
of  the  ship  at  the  time  of  sale,  and  the 
amount  of  freight  she  would  have  earned 
had  she  completed  her  voyage,  not  the 
amount  of  freight  calculated  on  at  the 
commencement  of  the  voyage.  Neither  can 
it  be  contended,  that  the  value  of  the  vessel 
is  to  be  estimated  at  the  time  of  her  arrival 
at  her  destination.  The  meaning  of  the 
statute  is,  that  the  ship-owner  shtdl  not  be 
liable  beyond  the  amount  of  his  capital ; 
and  he  is  to  pay  for  so  much  as  existed  in 
specie  before  the  collision,  and  for  which  he 
might  have  insured.  The  measure  of  the 
defendants'  liability  is  not  the  value  of  their 
vessel  after  it  has  been  depreciated  by  their 
own  wrongful  act.  They  also  cited  Gale 
V.  Laurie  (3),  and  the  case  of  the  Dundee 
(4).  Secondly,  the  defence  is  not  available 
on  a  judgment  by  default;  but  as  it  goes  to 
the  discharge  of  the  defendants,  it  ought  to 
be  specially  pleaded.  Their  argument  must 
be,  that  the  statute  has  given  them  a  com- 
plete defence,  if  their  ship  is  of  no  value, 
or  a  partial  one,  if  the  ship  is  of  small  value. 
Martin  and  Fish,  contrtl. — The  ship- 
owner is  not  to  be  responsible  beyond  the 
amount  of  the  ship's  value  at  the  end 
of  the  voyage.  The  previous  statutes,  7 
Geo.  2.  c.  15.  and  26  Geo.  3.  c.  86,  limit- 
ed the  responsibflity  of  ship-owners,  and 
the  53  Geo.  3.  c.  159.  is  in  pari  materid. 
The  intention  of  the  legislature  was  to  apply 
the  foreign  law  to  this  subject.  In  Gale 
V.  Laurie,  Abbott,  C.J.  said,  "These 
acts  were  certainly  made  to  encourage  per- 
sons to  become  owners  of  ships,  and  in  con- 
formity with  similar  provisions  contained 

(1)  2B.&A1d.2. 

(2)  I  BiBg.  465  ;  R.  o.  2  Law  J.  Rep.  C.P.  60. 

(3)  5  B.  &  C.  156 ;  s.  c.  4  Uw  Rep.  K.B.  149. 

(4)  1  H«gg.  Adffl.  Rep.  109. 


in  the  law  of  many  of  the  maritime  states 
of  the  continent  of  Europe."  And  Lord 
Stowell,  in  delivering  judgment  in  the  first 
case  of  the  Dundee  said,  "  But  Holland 
having  introduced  a  law  for  the  protection 
of  its  navigation,  that  persons  interested  in 
it  should  not  be  liable  beyond  the  value 
of  that  property  of  their  own  which  they 
exposed  to  hazard,  their  ship,  freight, 
apparel,  furniture,  &c.  England  followed  in 
successive  statutes,  by  which  it  protected 
owners  from  responsibility  beyond  those 
interests."  It  becomes  therefore  important 
to  ascertain  the  law  of  other  European 
maritime  states  on  this  point.  By  a  French 
ordinance  in  the  time  of  Louis  XVI.  (5) 
"  the  owners  of  ships  shall  be  answerable 
for  the  acts  (fails)  of  the  master,  but  shall 
be  discharged  therefrom  upon  relinquishing 
their  ship  and  freight."  The  word  "  faite" 
clearly  means  acts  of  physical  force.  In 
Abbott  on  Shipping,  p.  135,  7th  edit,  there 
is  this  note :  "  In  France,  the  master  of  a 
ship  was  formerly  held  to  possess  this 
power  of  charging  the  person  of  his  owners 
for  money  borrowed  for  the  necessities  of 
the  ship  in  the  course  of  a  voyage;  but 
Emerigon,  tom.  2.  p.  458,  cites  from  deci- 
sions of  the  courts  of  his  country,  by  which 
the  owners  are  declared  not  to  be  personally 
responsible,  the  ship  having  perished  on  the 
voyage,  but  in  each  of  those  cases  the  mas- 
ter was  held  liable  to  pay  the  debt."  There 
is  an  ordinance  of  Rotterdam,  in  the  year 
1721  (6),  which  declares,  "  that  the  owners 
shall  not  be  answerable  for  any  act  of  the 
master  done  without  their  order,  any  further 
than  their  part  of  the  ship  amounts  to." 
Vander  Linden,  in  his  Treatise  on  the  Dutch 
Law,  translated  by  Henry,  lays  down  the 
law  established  in  Holland  to  the  same 
effect.  And  Vinnius,  in  his  Notes  on  the 
Treatise  of  Perkins,  p.  155  (7),  says,  "By 
the  law  of  Holland,  the  owners  are  not 
chaigeable  beyond  the  value  of  the  ship 
and  things  that  are  in  it."  To  the  same 
effect  is  Grotius,  De  jure  Belli,  lib.  2. 
c.  11.  8.  13.  The  American  law  is  the 
same — Storg,  a.  7.  p.  439.  So  that  if  a 
ship  of  the  value  of  50/.  did  damage  to 
the  extent  of  1,000/.,  if  the  owner  gives 

(5)  Referred  to  in  Abbott  on  Shipping,  395, 
7th  edit 

(6)  Ibid. 

(7)  Ibid. 
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her  up  he  is  not  further  liable.  The  7th 
section  of  the  53  Geo.  3.  c.  159.  shews 
that  is  so ;  for  by  that  section,  the  owner 
may  pay  the  value  into  court.  This  con- 
struction of  the  act  meets  the  difficulty 
suggested  in  the  case  of  two  collisions 
taking  place,  for  if  a  ship  were  to  inflict 
two  separate  injuries  upon  two  other  vessels, 
the  owner  would  be  responsible  to  both  in 
case  she  reached  the  end  of  her  voyage. 
There  was  no  insurance  in  this  case,  and 
the  responsibility  of  the  owner  does  not 
depend  on  what  the  ship  might  have  been 
insured  at,  for  the  act  says  nothing  about 
insurance,  nor  is  any  mention  made  of  in- 
surance in  connexion  with  this  question  by 
Lord  Tenterden. 

[Parke,  B. — If  by  the  total  loss  of  the 
ship  there  was  an  end  to  all  liability,  ought 
you  not  to  have  pleaded  that  ?] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (8),  M'as  now 
delivered  by — 

Parke,  B. — In  this  case  the  plaintiffs 
sued  the  defendants,  the  registered  owners  of 
the  brig  Spring,  for  negligence  of  the  defen- 
dants' servants  in  the  navigation  of  their 
vessel,  by  which  the  plaintiffs'  vessel  was 
injured.  The  defendants  suffered  judgment 
by  default,  and  on  the  inquisition  the  jury 
assessed  the  damages  at  25 IZ.  Mr.  Fish 
moved,  in  Michaelmas  term  last,  for  a  new 
inquiry,  on  the  ground  that  by  the  same 
stroke  which  did  damage  to  the  plaintiffs' 
vessel,  the  defendants'  received  her  death 
wound,  and  soon  after  sank,  and  was, 
therefore,  he  contended,  of  no  value  at  the 
time  of  the  plaintiffs'  loss ;  and  so,  by  the 
53  Geo.  3.  c.  159.  s.  3,  the  damages  ought 
to  be  merely  nominal.  At  the  close  of 
Hilary  term,  cause  was  shewn  against  this 
rule,  and  the  case  was  fully  argued.  For 
the  defendants  it  was  contended,  that  the 
object  of  the  statute  53  Geo.  3.  c.  159.  s.  3, 
was  to  give  to  British  shipping  all  the  pro- 
tection which  the  navigation  laws  of  some 
foreign  states  extend  to  theirs ;  and  this 
protection  goes  to  the  extent  of  permitting 
the  owners,  at  the  end  of  the  voyage,  to 
give  up  the  vessel  in  the  then  state  by  way 
of  satisfaction  to  the  parties  injured;  and 
if  it  be  lost,  the  owners  are  altogether  ex- 

(8)  Parke,  B.,  Alderson,  B.,  and  I'lutt,  B. 


empt,  on  abandoning  the  benefit  of  iniu- 
ranee,  if  any,  and  salvage  ;  and  supposing 
the  act  to  have  been  framed  on  this  prin- 
ciple  and  to  have  this  effect,  it  was  argaed 
that  in  the  case  which  happened,  the  defen- 
dants' vessel  having  been  totally  lost,  imme- 
diately after,  the  defendants  were  entirely 
exempt  from  all  liability. 

If  this  argument  were  well  founded,  the 
consequence  would  be,  that  the  defendants 
ought  to  have  pleaded  the  fact  of  the  total 
loss,  for  the  loss  would  be  matter  of  defence 
to  the  action  altogether.  The  judgment  by 
default  admits  their  liability  to  pay  some 
damages. 

But  the  argument  cannot  be  supported. 
It  may,  indeed,  be  true,  that  the  l^is- 
lature  in  giving  relief  by  the  series  of 
statutes  on  this  subject,  ending  with  th« 
53  Geo.  3,  have  had  the  foreign  codes  in 
view,  and  proceeded  in  their  spirit;  but 
they  certainly  have  not  introduced  the 
whole  of  the  provisions  of  these  codes. 
There  is  not  a  word  in  the  statute  protect- 
ing the  ship-owner  from  all  liability,  if  his 
ship  be  lost,  or  requiring  him  to  give  up 
the  benefit  of  any  policies  of  insurance, 
under  any  circumstances  whatever.  All 
that  is  done  is,  to  restrict  the  liability  of 
the  ship-owner  to  the  value  of  the  ship 
and  freight,  at  some  time,  but  no  more.  The 
act  supposes  that  there  is  always  some  valoe, 
to  the  extent  of  which  the  owner  is  to  be 
liable.  In  the  case  of  a  single  loss,  it  re- 
stricts the  liability  to  that  value  simply; 
where  there  are  several  losses,  it  gives  s 
right  to  file  a  bill  for  the  equal  distribatioa 
of  that  value  among  the  several  chiimantt. 
The  statute,  in  the  event  of  one  loss  only, 
does  not  give  the  ship-owner  a  right  to  file 
a  bill,  and  so  make  a  court  of  equity  decide 
on  and  apply  the  value  of  the  ^ip;  but  it 
leaves  the  amount  of  damage  sustained, 
and  the  amount  which  the  defendant  is  to 
pay,  to  be  settled  by  a  court  of  law.  Hence, 
in  the  present  case,  the  defendants  must  be 
liable  to  some  amount,  and  must  pay  the 
whole  or  part  of  some  value  of  tteir  own 
ship. 

At  what  time  the  value  should  be  esti- 
mated, if  the  matter  were  res  inteyra,  wodd 
be  a  considerable  question.  But  the  Coait 
of  King's  Bench  has  already  decided  dot 
the  value  is  not  to  be  calculated  at  Ae 
time  of  the  commencement  of  the  vep^  bat 
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at  the  time  of  the  loss ;  and  in  so  doing,  they 
have  not  adverted  to  a  difficulty  which 
would  arise  if  there  are  several  lotsea;  for 
the  statute,  in  the  7th  section,  clearly  con- 
templates that  one  value  is  to  be  paid  into 
court ;  and  if  there  are  several  losses,  at  the 
time  of  which  loss  is  the  value  to  be  taken? 
This  section  does  not  appear  to  have  been 
considered  by  the  Court  in  Wilson  v.  Dick- 
son; and  probably  if  it  had  been  adverted  to, 
the  value  risked  in  the  adventure,  that  is, 
the  value  at  the  commencement  of  the 
voyage,  which  is  that  which  naturally  would 
be  the  amount  of  the  ship-owner's  insurance, 
and  which  would  be  the  same  whatever  the 
number  of  accidents  might  be  during  the 
voyage,  would  have  been  considered  as  the 
value  contemplated  by  the  act. 

From  the  practice  in  the  Court  of  Admi> 
ralty,  no  light  could  be  derived  on  this 
question ;  for  that  Court  proceeds  in  rem, 
and  can  only  obtain  jurisdiction  by  seizure, 
and  the  value,  when  seized,  is  the  measure 
of  liability.  As,  however,  the  point  has 
been  decided  by  the  case  referred  to,  we 
should  pause  before  we  overruled  that  au> 
thority.  The  loss  commences  by  the  col- 
lision with  the  defendants'  ship,  whence  the 
injury ;  and  it  is  not  to  be  reduced  by  the 
consideration  that  the  defendants'  vessel  is 
about  to  founder,  at  which  time  it  really  is 
of  no  value ;  for  that  would  be  to  exempt 
the  defendants  altogether,  which  the  statute 
certainly  does  not  contemplate  under  any 
circumstances. 

Now,  in  this  case,  it  is  immaterial  whe- 
ther we  take  this  value,  or  the  value  of  the 
defendants'  vessel  at  the  commencement  of 
the  voyage,  as  the  limit  of  the  damages  to 
which  the  defendants  are  liable.  The  verdict 
is  therefore  correct,  and  the  rule  must  be 
discharged. 

Rule  discharged. 
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Staying  Proceedings — Former  Action  «b- 
disposed  of. 

The  plaintiff  brought  an  action  of  debt, 
for  work  and  labour,  but  failed  to  prove  that 
any  work  was  actually  done ;  he,  neverthe- 
less,  obtained  a  verdict,  which  the  Court 


afterwards  set  aside,  directing  a  nonsuit  to 
be  entered.  He  then  commenced  a  fresh 
action,  in  assumpsit,  for  the  same  cause, 
suing  in  formd  pauperis,  and  declaring 
upon  a  special  contract.  The  Court,  on 
motion,  stayed  the  proceedings  in  the  hitter 
action,  until  the  former  should  be  disposed 
of 

In  this  case  an  action  for  work  and  labour 
had  been  brought  by  the  plaintiff  against 
the  defendant ;  but,  on  the  trial,  before  the 
under-sheriff  in  London,  the  plaintiff  &iled 
to  prove  that  any  work  had  been  actually 
done  by  him.  The  Judge,  however,  refused 
to  nonsuit ;  but,  the  jury  having  found  a 
verdict  for  the  plaintiff,  he  gave  the  defen- 
dant leave  to  move  to  enter  a  nonsuit.  A 
rule  nisi  for  that  purpose  was  accordingly 
obtained,  which  was  made  absolute,  on  the 
ground  that  the  plaintiff  ought  to  have  de- 
clared specially.  The  plaintiff,  instead  of 
taking  the  cause  down  again  for  trial,  com- 
menced a  fresh  action  in  fomd  pauperis  in 
assumpsit,  declaring  upon  a  special  contract. 
The  defendant,  thereupon,  obtained  a  rule 
for  the  plaintiff  to  shew  cause  why  the  pro- 
ceedings in  the  present  action  should  not 
be  stayed  until  the  former  action  for  the 
same  claim  should  be  disposed  of. 

Thomas  shewed  cause. — This  rule  must 
be  discharged.  The  plaintiff,  instead  of 
suing  in  debt,  has  sued  in  assumpsit  upon 
a  special  contract.  That  is  a  different  cause 
of  action.  The  answer  to  this  application 
is,  that  the  defendant  might  have  taken 
down  the  cause  by  proviso. 

Greenwood,  in  support  of  the  rule. — 
The  two  actions  are  founded  upon  the 
same  subject-matter,  and  it  makes  no  dif- 
ference that  the  form  of  action  is  varied. 
In  Weston  v.  WUhers{\)  the  plaintiff  had 
been  nonsuited ;  and  the  Court  stayed  pro- 
ceedings in  a  second  action  between  the 
same  parties  for  the  same  cause,  until  the 
costs  of  the  nonsuit  were  paid.  Here  the 
plaintiff  ought  to  havediscon  tinned  the  former 
action  before  he  commenced  a  fresh  one,  and 
then  he  would  have  been  compelled  to  pay 
the  defendant  his  costs.  Where  a  lessor  of 
the  plaintiff,  after  succeeding  in  ejectment, 
has  recovered  in  an  action  for  mesne  profits, 
the  Courts  will  not  allow  the  defendant  to 

(1)  2TermR«p.  511. 


Digitized  by 


Google 


38 


EXCHEaUER  OF  PLEAS : 


bring  an  action  of  ejectment  to  recover  back 
the  premises  until  he  has  paid  the  costs  of 
the  former  ejectment  and  of  the  action  for 
mesne  profits — Lush's  Praet.  796,  Doe  d. 
Church  V.  Barclay  (2). 

RoLFE,  B,  (8). — The  rule  must  be  abso- 
lute for  staying  the  proceedings  in  the  second 
action  until  the  former  has  been  discontinued 
or  otherwise  determined.  In  Thrustout  d. 
Park  V,  Troublesome  (4),  the  Court  stayed 
proceedings  in  an  ejectment  in  the  Queen's 
Bench,  until  the  plaintiff  discontinued  an- 
other ejectment  brought  before  that  action 
on  the  same  title,  and  for  the  same  lands  in 
the  Common  Pleas.  In  this  case  the  two 
actions  have  been  brought  for  the  same  sub- 
ject-matter. 

Rule  absolute  (4). 


R08LIN0  V.  MUOOERIDOE. 


1846.     \ 
Nov.  28.  J 

Demurrer  —  Further  Maintenance  of 
Action — Tender  of  Release. 

Assumpsit  against  the  acceptor  of  two  bills 
of  exchange.  First  plea,  as  to  261.  10s.  2d., 
that  the  plaintiff  ought  not  to  maintain  his 
action,  because  the  defendant  brings  that 
sum  into  court,  concluding  with  a  prayer  of 
"judgment  if  the  plaintiff  ought  further  to 
maintain  his  action,"  ij^c, : — Held,  on  special 
demurrer,  that  the  plea  was  bad  in  not  stating 
in  the  commencement  that  the  plaintiff  ought 
not  farther  to  maintain  his  action.  Second 
plea,  that  the  defendant  being  unable  to  pay 
the  plaintiff  and  his  other  creditors  in  fuU, 
it  was  agreed  by  the  plaintiff  and  the  other 
creditors  that  a  sum  of  4s.  6d.  in  the  pound 
upon  their  debts  should  be  paid  by  the  de- 
fendant to  the  plaintiff  and  the  other  creditors, 
and  that  upon  receiving  the  money  the  plain- 
tiff and  the  other  creditors  should  execute  a 
release  of  their  debts;  that  a  release  was  pre- 
pared for  execution,  and  that  the  creditors, 
except  the  plaintiff,  received  the  composition 
and  executed  the  release;  that  the  defendant 
had  always  been  ready  and  willing  to  pay 
the  plaintiff  the  As.  6d.  in  the  pound  upon 

(2)  15  Eut,  238. 

(3)  This  being  the  last  day  of  term  the  leaned 
Baron  sat  alone  in  the  Cottrt  of  Exchequer  Chamber. 

(4)  Aodr.  297. 


the  plaintiff's  executing  such  release,  uhert^ 
the  plaintiff  had  notice,  and  was  requested 
by  the  defendant  to  accept  the  eompotitim 
and  execute  the  release,  which  the  plaiatif 
refused  to  do,  but  brought  the  present  tmt 
to  recover  the  full  amount  of  his  debt:— 
Held,  that  the  plea  was  bad  in  omUUttgto 
state  that  the  defendant  tendered  a  deed  of 
release  to  the  plaintiff  for  executio». 

Assumpsit  by  the  drawer  against  the 
defendant,  as  the  acceptor  of  two  bills  of 
exchange,  for  goods  sold  and  delivered,  and 
on  an  account  stated. 

Pleas,  first,  as  to  262.  \0s.  2(2., parcel,  &e., 
that  "  the  plaintiff  ought  not  to  maintm 
his  action,  because  the  defendant  now  bringi 
into  court  the  sum  of  26Z.  10«.  2d.  retdj 
to  be  paid  to  the  plaintiff,"  denying  damages 
ultra,  and  this  the  defendant  is  ready  to 
verify ;  wherefore  he  prays  judgment  if  the 
plaintiff  ought/urtAer  to  maintain  his  action 
against  him. 

Second  plea,  to  the  residue,  that  after  the 
said  causes  of  action  the  defendant  and  one 
J.  Muggeridge,  who  was  jointly  liable  with 
the  defendant  to  the  plaintiff  in  respect  of 
the  said  monies  and  causes  of  action,  became 
unable  to  pay  their  creditors  in  full ;  and 
thereupon,  at  a  meeting  of  their  crediton, 
which  was  attended  by  the  plaintiff  and 
other  creditors,  it  was  agreed  by  the  defen- 
dant  and  J.  Muggeridge,  and  their  crediton, 
by  a  memorandum  in  writing  signed  by 
the  plaintiff,  and  by  the  creditors,  that  • 
sum  of  4s.  6d.  in  the  pound  upon  their  re- 
spective debts  should  be  paid  by  the  defen- 
dant and  J.  Muggeridge  to  the  plaintiff,  and 
the  other  creditors ;  that  the  defendant  and 
J.  Muggeridge  should  give  their  aeoeptanee* 
to  the  plaintiff  and  their  other  creditors  ftr 
the  further  sum  of  6d,  in  the  pound  upon 
their  respective  debts ;  that  upon  receirag 
the  said  money  and  acceptances,  the  plain- 
tiff and  the  other  creditors  should  exe- 
cute to  them  a  general  release  of  all  then 
debts ;  that  a  deed  of  release  was  duly  pv- 
pared  for  execution  by  the  said  etefton, 
and  the  said  creditors  (except  the  plaiidiQ 
received  the  said  composition  aofl  exeortad 
the  release ;  that  he,  the  defendant  luA 
always  from  the  time  of  mak^f  tl»  W^ 
composition  agreement  hitfaertft  men  ntif 
and  willing  to  pay  the  plaintifFdwind  WB 
of  4s.  6d.  in  the  pound  in  moaqr  vpnl^ 
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said  debt,  and  also  to  give  him  such  accept- 
ance as  aforesaid,  or  to  pay  him  the  said 
last-mentioned  sum  in  money  upon  the 
plaintiff  executing  such  release  as  aforesaid, 
whereof  the  plaintiff  had  notice,  and  was 
requested  by  the  defendant  to  accept  the 
said  composition  and  execute  the  said  deed, 
but  the  plaintiff  refused  to  accept  the  said 
composition  or  execute  the  said  deed,  and 
brought  this  suit  in  fraud  and  violation 
thereof,  in  order  to  recoTer  the  iiill  amount 
of  hia  said  alleged  debt.     Yerificadon. 

To  these  pleas  the  plaintiff  demurred 
specially. 

Peacock,  in  support  of  the  demurrer. — 
The  first  plea  is  bad,  as  it  is  pleaded  in  bar 
to  the  maintenance,  instead  of  being  pleaded 
in  bar  to  the  further  maintenance  of  the 
action.  It  is  laid  down  in  Stephen  on 
Pleading,  2nd  edit.  p.  436,  that  "pleadings 
should  have  their  proper  formal  commence- 
ments and  conclusions,"  and  in  support  of 
that  position  the  author  refers  to  Co.  Lilt. 
303,6,  Com.  Dig. '  Pleader,' (E,)  27, 28, 32, 
&c.  The  form  of  payment  of  money  into 
court  under  the  Rule  Trin.  term,  1  Vict,  is, 
"that  the  plaintiff  ought  not  further  to 
maintain  his  action."  The  second  plea  is 
also  bad.  The  agreement  was,  that  the 
plaintiff  should  receive  a  certain  sum  by 
way  of  composition  for  his  debt,  and  execute 
a  release.  But  there  is  no  averment  that 
the  defendant  tendered  a  release  for  the 
plaintiff  to  execute.  A  purchaser  is  bound 
to  tender  a  conveyance — Sugd.  Vend.  ^ 
Pureh.  373. 

[Aldekson,B. — The  defendant  had  better 
amend.  The  tender  of  the  deed  of  release  is 
matter  of  substance.] 

Hayes,  in  support  of  the  pleaa. — A  bad 
commencement  may  be  helped  by  a  good 
conclusion.  The  rule  is  thus  laid  down  in 
Stephen  on  Pleading,  p.  445  :  "  In  general, 
a  defect  or  impropriety  in  the  commence- 
ment or  conclusion  of  a  pleading,  is  ground 
for  demurrer.  But,  if  the  commencement 
pray  the  proper  judgment,  it  seems  to  be 
sufficient,  though  judgment  be  prayed  in  an 
improper  form  in  the  conclusion.  And  the 
converse  case  as  to  a  right  prayer  in  the 
conclusion,  witli  an  improper  commence- 
jnent,  has  been  decided  the  same  way" — 
Street  v.  Hopkinson  (1 ),  and  Talbot  v.  Hop- 

(1)  Cos.  Temp.  Ilardw.  330. 


<roo<2(2),  are  the  authorities  that  support 
that  view. 

Alderson,  B. — How  can  a  defect  of  this 
kind  be  helped  when  it  is  pointed  out  on 
special  demurrer.  It  does  not  appear  in 
Street  v.  Hopkinson  whether  the  question 
arose  on  general  or  on  special  demurrer. 
As  a  general  rule  a  plea  must  have  a 
proper  commencement  and  conclusion,  and 
that  rule  must  be  enforced  by  some  mode ; 
in  the  present  case  the  mode  is  by  special 
demurrer.  The  defendant  had  better  amend, 
or  the  Court  will  give  judgment  for  the 
plaintiff. 

Hayes  then  elected  to  amend. 


1846.      1        BAI.HAN  AND    ANOTHER   V. 
Nov.  12.  J  SHARP. 

Irregularity—^  ^  3  Will.  4.  c.  39.— 
Indorsement  on  Writ  of  Summons. 

A  copy  of  a  writ  of  summons  was  directed 
to  "  J.  S.,  late  of  B,  in  the  county  of  York, 
but  now  in  the  Castle  of  York,  of  the  city  of 
York,  merchant."  The  affidavit  stated, "  that 
the  said  Castle  of  York  was  not  situate  in 
the  city  of  York,  but  was  wholly  situate  in 
the  county  of  York." 

On  a  motion  to  set  aside  the  copy  of  the 
writ,  on  the  ground  of  its  not  staling  cor- 
rectly the  place  where  the  debtor  was  "  sup- 
posed to  be,"  pursuant  to  2  ^  3  Will.  4.  c.  39, 
the  Court  refused  a  rule,  as  the  affidavit  did 
not  sufficiently  negative  the  existence  in  the 
city  of  York  ^  a  place  called  "the  Castle." 

Best  moved  for  a  rule  to  set  aside  the 
copy  of  a  writ  of  summons,  on  the  ground 
that  it  did  not  state  correctly  the  place 
where  the  debtor  was  "supposed  to  be," 
pursuant  to  the  1st  section  of  2  &  3  Will.  4. 
c.  39,  the  Uniformity  of  Process  Act, 
which  requires  the  writ  to  state  "  the  place 
and  county  of  the  residence,  or  supposed 
residence,  of  the  party  defendant,  or  wherein 
the  defendant  shall  be,  or  shall  be  supposed 
to  be."  The  copy  of  the  writ  was  directed 
to  "  Joshua  Sharp,  late  of  Bradford,  in  the 
county  of  York,  but  now  in  the  Castle  of 
the  city  of  York,  merchant."     The  defen- 

(2)  Forteec.  335. 


Digitized  by 


Google 


40 


EXCHEQUER  OF  PLEAS : 


dant's  affidavit  stated,  that  "  the  said  Castle 
of  York  (where  he,  this  deponent,  was  so 
served  with  the  copy  of  the  writ  of  summons), 
is  not  situate  in  the  city  of  York,  but  is 
wholly  situate  in  the  county  of  York ;  and 
that  Uie  said  city  of  York  is  not  situate  in, 
nor  does  it  form  any  part  of  the  said  county 
of  York,  but  is  a  county  of  itself."  The 
defendant  is  therefore  described  as  being  in 
a  place  which  does  not  exist.  In  King  v. 
Hopkins  {1)  a  defendant  was  described,  in 
the  writ  of  summons,  as  of  "  Wilson  Street, 
Finsbury,  in  the  city  of  London,"  and  the 
Court  set  aside  the  writ,  on  its  appearing, 
by  affidavit,  that  Wilson  Street  was  in  Mid- 
dlesex, and  not  in  the  city  of  London. 

Per  Curiam, — There  will  be  no  rule. 
The  prison,  called  York  Castle,  may  not  be 
within  the  city  of  York;  but  the  affidavit 
does  not  precisely  negative  the  existence  of 
a  place  in  the  city  of  York  called  the  Castle. 
For  aught  that  appears  there  may  be  a  place 
of  that  name  within  the  city.  The  affidavit 
does  not  hit  the  bird  in  the  eye. 

Rule  refused. 


HILFORD  e.  HUGHES. 


1846.      \^ 
Nov.  28.  J 

Broker— '6  Anne,  e.  16.  *.  4. — City  of 
London. 

A  party  who  does  work  for  another  in 
and  about  the  procuring  and  hiring  of  per- 
sons to  he  employed  by  that  other,  in  survey- 
ing  a  line  of  railway,  is  not  a  broker,  within 
the  Stat.  6  Ann.  c.  16,  which  requires  per- 
sons acting  as  brokers  within  the  City  of 
London  to  be  admitted  by  the  mayor  and 
aldermen;  and  per'R.o\k,  B.,  the  employment 
of  a  broker  relates  to  goods  and  money,  and 
not  to  personal  contracts  for  work  and  Ic^our. 

Assumpsit  for  work,  labour,  joumies,  and 
attendance  performed  by  the  plaintiff  for 
the  defendant  on  his  retainer,  and  for  com- 
mission and  reward. 

Plea,  that  the  work,  labour,  joumies,  and 
attendances  of  the  plaintiff  were  done  and 
performed  by  the  plaintiff,  within  the  City 
of  London,  as  a  broker,  to  wit,  in  and  about 
the  procuring  and  hiring,  on  account  of  the 

(1)  2  Dowl.  &Loirn.  637:  s.c.  U  Uw  J.  Kep. 
(N.S.)  Exch.  106. 


defendant,  of  one  J.  L.,  one  J.  E.  S.,  one 
P.  W.  B.,  and  one  T.  C,  to  be  employed 
by  the  defendant  in  laying  out  and  snrrey- 
ing  a  certain  line  of  railway ;  and  that  the 
said  commission  was  claimed  by  the  plain- 
tiff, in  respect  of  such  work,  labour,  joor- 
nies,  and  attendances  ;  and  that  the  plais> 
tiff  was  not  at  the  times  of  doing  snd 
performing  the  same  a  broker  duly  licenied, 
or  empowered  to  act  as  a  broker  within  the 
City  of  London.    Verification. 

Demurrer. 

Lush,  in  snpport  of  the  demurrer,  wu 
stopped  by  the  Court. 

Stammers,  contra. — The  plaintiff  is  a 
broker  within  the  statutes  13  Edw.  1,  and  5 
&  6  Ann.  c.  16.  s.  4,  and  cannot  act  as  snchis 
the  city  of  London  without  being  licensed. 
A  broker  may  be  defined  to  be  one  who 
acts  as  a  mediator  for  making  contracts  be- 
tween one  man  and  another ;  and  those  con- 
tracts may  relate  to  other  matters  than  mere 
bargains  and  sales.  In  Highmore  v.  3foUe)f 
(1)  Lord  Hardwicke  seems  to  have  consi- 
dered a  stockbroker  to  be  a  broker. 

[Platt,  B. — Stock  is  treated  as  merchan- 
dise (2).] 

From  the  Termes  de  la  Ley,  tit.  '  Bro- 
ker,' CowelVs  Interpreter,  '  Broker,'  the 
Regiam  Majestatem  Scotiee,  and  the 
Dictionary  of  Facciolaius,  defining  the 
word  "Proxeneta,"  it  appears  that  the 
term  "broker"  signifies  an  intercessor  or 
mediator  in  any  transaction  or  conbact  In 
Pott  v.  Turner  (3),  Tindal,  C.J.  says,— 
"  A  broker  is  one  who  makes  bargains  for 
another,  and  receives  a  commission  for  lo 
doing;  as,  for  instance,  a  stockbrdcer." 
The  term  "marriage  brocage"  is  nsedm 
the  common  law.  In  Calthrop's  Report*, 
p.  165,  a  "  woman  broker"  is  spoken  of,  and 
is  described  as  a  person  who  entices  ser- 
vants from  their  places,  promising  to  "  help 
them  to  a  better  service."  The  case  of 
Andrew  de  Vyne  is  also  in  point.  It  it  to 
be  found  in  the  Liber  Dunthom,  which  is 
preserved  in  the  office  of  the  clerk  of  the 
peace  of  the  city  of  London,  and  is  refaicd 
to  in  Hutehins  v.  Player  in  Sir  0.  BrOf' 
man's  Judgments,  p.  305. 

(1)  1  Atk.  206. 

(2)  See  the  case  of  Knight  •.  Baitsr,  m^ 
18;  and  Humble  e.  MiteheU.  11  AI.hB.mi 
s.  0.  9  Law  J.  Rep.  (n.s.)  Q.B.  S9L  ,_ 

(3)  6  Biag.702;  s.e.8  Uw  J.B«p.CJP.ln 
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[Alobrsor,  B. — ^The  word  "broker," 
in  that  cue,  meant  a  mediator  in  bargains 
betwen  mercbants.] 

The  parehase  and  lale  of  stock  is  not 
always  between  merchants,  and  yet  a  stock- 
broker has  been  held  to  be  a  broker  within 
e  Ann.  c.  1 6 — Cope  r.  RomUndt  (4).  He 
dM  cited  Oibbtm  ▼.  Awie  (5). 

Aldbrson,  B. — ^The  plaintiff  is  entitled 
to  jadgment.  To  make  a  man  a  broker, 
he  most  intermediate,  and  be  the  agent 
ttrmigh  whom  the  contract  is  made.  Here 
it  is  not  even  shewn  on  the  plea  that  the 
partiM  named  were  actually  hired.  It  is 
Mierely  stated  that  the  plaintiff  did  the 
wortc  m  and  about  the  biting  of  certain  pei>- 
soos.  It  may  be  that  the  defendant  engi^ged 
to  give  the  plaintiff  a  certain  sum  if  the 
pUintiff  would  bring  the  parties  to  him,  for 
the  pvrpoee  of  being  hired. 

Stammtn  then  applied  for  leave  to 
amend  the  plea. 

Alokbsok,  B. — No  amendment  that  yon 
eonld  make  would  render  the  plea  good. 
There  must  be  judgment  for  the  plaintiff. 

RoLTE,  B. — Suppose  the  plea  had  stated 
tite  work  to  have  been  done  in  respect  to 
certain  oontracta,  and  diat  the  plaintiff  had 
engaged  certain  persons,  on  behalf  of  the  de-< 
fnidsat,  in  laying  out  and  surveying  the 
ndiway,  Jwoold  thtrt  be  a  ease  of  brokerage  ? 
It  scema  to  me  that  to  render  it  such,  it 
Host  relate  to  goods  and  money,  and  not 
iserely  to  petaonal  contracts  for  work  and 
labour. 

Platt,  B.  emicurred. 

Judgment  for  the  plaintiff. 


1846    ("miCE  AND  ANOTHER,  EXECV- 
N    1*1  \        TORS,  ETC.  r.  WOODH0U8E 
"**    '  (,   AND  ANOTHER. 

Pleat^ — D«  Iigurid — Seizure   under 
Heriot  Cuttom. 

Where,  mi  tretfoufor  taking  chattel*,  the 
d^emdmmt  juitified,  under  a  heriot  custom, 

(4)  3  Mm.  &  Wei*.  149;    «.  c  6  Uw  J.  Rep. 
(«.«.)  Exek.  «>. 
(<)  4  Btn;.  Ml ;  a.  e.  «  Uw  J.  lUp.  C.P.  17& 
Maw  Sbkibs,  XVL— Excbbq. 


by  several  pleat  claiming  heriots  in  respect 
of  different  tenements,  and  the  plaintiff  re- 
plied to  all  by  one  replication  of  de  injnriA  : 
— Semble,  that  the  replication  was  pood. 

Trespass  quare  clausum  fregit  by  plain- 
tiffs, as  executors  of  John  Price.  The 
second  count  alleged,  that  the  defendants 
broke,  &c.  a  close  and  building  of  the  plain- 
ti&,  as  such  executors,  &c.  being  parcel  of 
a  certain  form  there,  called  Hergest  Court 
Farm,  in  the  occupation  of  the  plaintiffs,  as 
such  executors,  &c.  and  known  as,  and  called 
the  Hold  or  Ham  Yard,  there,  and  a  certain 
stable  there,  and  continued  therein,  and 
then  seized  and  took  certain  diattels  of  the 
plaintiffs,  as  such  executors,  &c.  to  wit,  two 
horses  of  great  value,  &c.,  and  kept  for' 
cible  possession  thereof  until  the  plaintifib, 
as  such  executors,  &e.,  in  order  to  regain 
possession  thereof  were  forced,  &c.  to  pay 
502. 

Fifth  plea  to  the  second  count — As  to 
the  breaking,  &c.  the  buildings,  &c.  and 
continuing  therein,  and  seizing  and  taking 
parcel  of  the  said  goods,  &c.  to  wit,  one 
horse,  and  carrying  away  and  keeping  and 
detaining  the  same,  the  defendants  say,  that 
before  and  at  the  time  of  the  death  of  the 
said  J.  Price,  in  the  declaration  mentioned, 
and  before  the  said  time  when,  &c.  in  the 
said  count  mentioned,  one  J.  O.  B.  was 
and  sdn  is  lord  of  the  manor  of  E.  H,  in 
the  county  of  H,  and  that  the  said  J.  Price, 
before  and  at  the  time  of  bis  death,  was 
seised  in  his  demesne  as  of  fee,  at  the 
will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  of  and  in  a  certain  cus- 
tomary tenement,  then  and  still  being  parcel 
of  the  said  manor,  demised  and  demisable 
by  copy  of  the  court  rolls  of  the  said  manor, 
according  to  the  custom  of  the  said  manor, 
to  wit,  of  a  certain  tenement,  consisting  of 
divers,  to  wit,  three  acres  of  arable  land, 
formerly  held  with  a  certain  messuage  and 
garden,  called  and  known  as  the  Upper 
House;  which  said  tenement  waa  and  i» 
situate  in  the  parish  of  K,  in  die  county 
afbresMd,  and  within  the  manor  aforeaaid. 
And  defendants  say,  that  within  the  said 
manor  there  now  is,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary 
continually  hath  been,  an  ancient  custom, 
there  used  and  approved,  that  the  lord 
of  the  said  manor  hath  seised  and   taken. 
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and  been  accustomed  to  seize  and  take,  and 
still  ought  to  seize  and  take,  upon  and  after 
the  death  of  every  tenant  dying  seised  in 
his  demesne  as  of  fee  of  any  customary 
tenement  within  the  same  manor,  held  of 
and  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  demised  and 
demisable  as  aforesaid,  in  respect  of  such 
tenement,  whereof  such  tenant  hath  died 
so  seised,  the  best  beast  which  was  of  the 
said  tenement  at  the  time  of  his  death,  as 
and  for  and  in  the  name  of  a  heriot  custom. 
And  the  defendants  further  say,  that  before 
the  said  time  when,  &c.  in  the  said  second 
count  mentioned,  to  wit,  on,  &c.  the  said 
J.  Price,  so  being  tenant  of  the  said  tene- 
ment as  aforesaid,  died  so  seised  thereof 
as  aforesaid,  whereupon  afterwards,  to  wit, 
at  the  said  time  when,  &c.  in  the  said  se- 
cond count  mentioned,  the  defendants,  as 
the  servants  of  the  said  J.  O.  W,  so  then 
being  lord  ofthe  manor  as  aforesaid,  and  by 
his  command,  broke  and  entered  the  said 
close  and  building,  in  the  said  second  count 
mentioned,  for  the  purpose  of  seising  and 
taking  the  best  beast,  which  was  ofthe  said 
J.  Price,  deceased,  at  the  time  of  his  death, 
as  and  for  a  certain  heriot,  in  respect  of 
such  tenement  aforesaid,  whereof  the  said 
J.  Price  died  so  seised  as  aforesaid,  and 
then  continued  thereon  for  that  purpose,  for 
a  short  time,  to  wit,  for  such  time  as  was  ne- 
cessary for  choosing,  seizing,  and  taking  the 
said  beast,  and  no  longer ;  and  thereupon, 
then  also,  to  wit,  at  the  said  time  when,  &c. 
as  the  servants  of  the  said  J.  O.  W,  and 
by  his  said  command,  seized  and  took  a 
certain  horse,  being  one  of  the  said  horses 
in  the  said  second  count  mentioned,  the 
said  horse  then  being  a  beast  which  was  of 
the  said  J.  Price,  deceased,  at  the  time  of 
his  death,  and  carried  away  and  detained 
the  same,  as  and  for  and  in  the  name  of  a 
heriot  custom,  for  and  in  respect  ofthe  siud 
tenement  aforesaid,  whereof  the  said  J. 
Price  died  so  seised  as  aforesaid,  for  the 
cause  aforesaid,  as  they  lawfully  might,  &c. 
Verification. 

Sixth  plea,  stating  the  testator  to  have 
died  seised  of  another  customary  tenement, 
called  Floodgates  Bridge,  in  the  same 
manor  and  parish,  held  of  the  same  manor, 
and  justifying  the  taking  of  the  other  horse, 
as  a  heriot  custom,  in  respect  of  that 

The  replication  to  the  fifth  plea  took  issue 


on  the  customs,  and  then  new  assigned, 
that  defendants,  at  the  said  time  and  plve 
when  and  where,  &c.  in  the  second  connt 
mentioned,  seized  and  took  the  residue  of 
the  said  goods,  &c.  of  the  plaintifis,  u  sod 
executors  in  that  connt  mendoned  of  the 
nature  therein  alleged,  to  wit,  the  other  of 
the  said  two  horses  therein  mentioned,  saeh 
other  then  being  different  from  the  isid 
horse  in  the  fifth  plea  mentioned,  aad  tlieo 
with  force  and  arms  unlawfully  carried  sw^ 
the  same,  and  kept  and  detained  foieibie 
possession  thereof,  dnring  the  time  in  thst 
behalf  in  the  sud  second  count  mentioiMd, 
which  same  trespasses  so  newly  assigned  tm 
other  and  different  trespasses  than  the  said 
trespasses  in  the  said  fifth  plea  mentioDed, 
and  therein  attempted  to  be  justified. 

Like  replication,  and  new  assignment  to 
the  sixth  plea.  The  plea  in  bar  to  the  new 
assignment  to  the  fifth  plea  justified  the 
taking  in  respect  of  the  tenement  at  Flood- 
gates Bridge,  in  the  same  way  as  in  the 
sixth  original  plea.  The  plea  in  bar  to 
the  new  assignment  to  the  sixth  plea  jn^- 
fied  in  like  manner  the  taking  in  respect  of 
the  tenement  of  Upper  House  as  in  Ae 
fifth  ori^nal  plea. 

Replication  to  the  pleas  to  the  new  ss- 
signment.  And  as  to  the  several  pleu  tt 
defendants  by  them  secondly  and  Issdy 
above  pleaded  to  the  said  trespasses  tkim 
newly  assigned,  the  plaintilb,  admittisig 
that  the  said  J.  O.  W.  was  lord,  and  Oat 
the  said  J.  Price  was  and  died  seised  as  in 
those  pleas  respectively  mentioned,  say  Ast 
the  defendants  of  their  own  wrong,  sad 
without  the  residue  of  the  said  cause  by 
them  in  their  said  last-mentioned  |de«s 
severally  and  respectively  above  allied, 
committed  the  trespasses  secondly  aad 
lastly  above  newly  assigned  modo  etfmmi, 
as  the  plaintiffs  have  above  thereof  con- 
plained, — concluding  to  the  coantry,  Sx. 

Special  demurrer,  that  a  replication  (w^ 
to  have  been  pleaded  separately  to  each  tt 
the  said  pleas,  and  not  one  rqtIicatioB  to 
both ;  that  the  replication,  even  taken  M 
separately  applicable  to  each  of  the  pleas, 
attempts  to  put  in  issue  several  matenal 
and  traversable  allegations  in  sodi  pleas, 
and  is  multifarious;  that  defendaats  by 
their  said  pleas  respectively  claim  an  inteiest 
in  and  title  to  the  subject-matter  of  tke 
alleged  trespasses,  antecedent  to  the 
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mitUng  of  the  trespaases  themselves,  and 
that  the  replication  de  iiijurid  lud  proprid 
is  inapplioaUe  to  such  a  plea.  Joinder 
thoviii. 

Hugh  Hili,  in  support  of  the  demurrer.— 
The  replication  de  injurid  is  inapplicable  in 
thia  case,  inasmuch  as  these  pleas  consist 
not  merely  of  matter  of  excuse,  but  of  matter 
of  interest,  viz.  the  lord's  interest  in  the 
diattels.  That  is  properly  the  subject  of  a 
special  traverse,  and  should  not  be  included 
in  the  general  replication  deiiyttrid.  More- 
ov«r  this  plea  discloses  an  authority  given 
by  law  to  seize,  derived  fix>m  the  plaintiff's 
testator,  who  had  consented  to  become 
tenant  to  the  defendant  by  copy  of  court 
roll ;  and  therefore  the  replication  is  bad,  as 
being  within  the  third  resolution  in  Crogate's 
cose  (1),  "  that  when  by  the  defendant's  plea 
any  aothority  or  power  is  mediately  or  im- 
mediately derived  from  the  plaintiff,  then, 
though  no  interest  be  claimed,  the  plaintiff 
oof^t  to  answer  it,  and  shall  not  reply 
generally  de  it^urid  sud  proprid."  And  it  is 
also  added  in  Crogate's  case  that  "  the  same 
law  is  of  an  authority  given  by  law."  The 
reason  of  that  rule  is  given  in  Salter  v. 
PwrdteU  (2),  viz.  that  the  facts  pleaded  lying 
equally  in  the  knowledge  of  the  plaintiff 
and  of  the  defendant,  there  is  no  reason  for 
eompelling  the  defendant  to  prove  them, 
unless  the  plaintiff  thinks  proper  to  deny 
them  by  a  special  traverse.  That  resolution 
waa  acted  on  in  Bowler  v.  Nicholion  (3), 
and  MiUur  v.  Myers  (4). 

£Paekk,  B.— That  last  proposition  was 
doubted  in  Selby  v.  Bardons  (5).  In  Milner 
r.  Myers,  the  plaintiff  had  contracted  with 
the  defendant  that  Bosville  should  enter,  so 
that  there  the  authority  relied  on  by  the  de- 
fimdant  arose  out  of  a  relation  created  by  the 
act  of  the  parties.] 

The  only  difference  in  this  case  is,  that 
the  plaintiflb  are  the  executors  of  the  party 

(1)  8  Rep.  60,0. 

(2)  1  Q.B.  Rep.  320 ;  s.  e.  1 1  Uw  J.  Rap.  (m.s.) 
Eseli.4U. 

(S)  13Ad.&E1.341;  :e.  9UwJ.  Rep.(M.s.) 

(4)  1«  Uw  J.  Rep.  (H.S.)  Q.B.  167. 
(<)  S  B.  &  Ad.  13 ;  I.  o.  1  Law  J.  K«p.  (n.s.) 
K.B.  138. 


fh>m  whom  the  authority  emanated,  but, 
being  in  possession,  the  executors  might 
have  declared  in  their  own  right,  An  exe- 
cutor is  supposed  to  have  knowledge  of  his 
testator's  contracts. 

[Aldkrbon,  B. — The  terms  of  the  third 
resolution  in  Crogate's  case  are  "  authority 
or  power  mediately  or  immediately  derived 
firom  the  plaintiff,"  not  saying,  or  those 
through  whom  he  claims.  It  however  pro- 
ceeds :  "  The  same  law  of  an  authority  given 
by  the  law ;  as  to  view  waste."] 

[Parkb,  B. — One  of  the  cases  cited  for 
the  last  proporition  is  the  Year  Book, 
12  Edw.  4.  10,  but  there  the  issue  involved 
the  disseisin  of  the  lessor.] 

In  this  case  the  only  power  the  plaintiffs 
have  is  that  which  they  derive  from  their 
testator;  so  that  the  same  principle  of  plead- 
ing is  involved. 

Keating,  contrl. — This  replication  de  iit- 
jurid,  if  admissible  at  all,  is  sufficient  to  put 
both  pleas  in  issue ;  for  the  (Uisque  residua 
causa  operates  like  the  general  issue  before 
the  New  Rules,  and  is  easily  distributable. 
In  Com.  Dig,  '  Pleader,'  (F  24)  it  is  said, 
"  de  son  tori  to  several  pleas  is  good :  for 
absque  tali  eausd  refers  to  all,"  citing  1 
Leonard,  p.  124.  And  the  cases  of  Curtis 
T.  Batefiuin(6),  and  Fish  v.  Broket{1), 
are  authorities  in  favour  of  that  proposi- 
tion. Then,  with  respect  to  the  applicabi- 
lity of  the  replication  de  injurid  in  this  case, 
the  pleas  do  not  aver  any  such  "matter  of 
interest"  in  a  chattel,  as  would  bring  the  case 
within  the  second  resolution  in  Crogate's 
ease.  Chief  Baron  Comyn,  in  his  Digest, 
'  Pleader,'  (F  19),  adopts  Bro.  Abr.  '  De 
Son  Tort,'  pi.  5  &  10,  where  it  is  said,  that 
in  trespass  if  the  defendant  justifies  the 
taking  for  a  heriot  the  general  replication 
de  son  tort  demesne  is  good.  The  autho- 
rities there  cited  are  the  Year  Books,  38 
Edw.  3.  7,  and  44  Edw.  3.  13.  These 
are  strong  cases,  for  though  cases  of 
heriot  service  in  which  the  lord  might 
distrain,  he  seized  in  both.  Indeed,  from 
the  case  of  Abington  v.  Z<ip<eom6  (8),  it 

(6)  Sid.  SO. 

(7)  Dyer,  181,  a. 

(8)  1  Q.B.Rep.776;  s.a  10  Uw  J.  Rep.  (m.s.) 
Q.B.  $3a 
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would  seem  that  the  lord  must  seise  for  a 
heriot  custom,  because  until  he  has  exercised 
his  judgment  as  to  which  beast  will  be  the 
best  to  seize,  and  has  seized  accordingly,  he 
has  no  property  in  any  particular  beaat  ia 
respect  of  which  he  could  maintain  ttover. 
That  brings  this  case  within  the  judgment  of 
Parke,  J.,  in  Selby  v.  Bardom,  where  hk 
Lordship  said,  "  Lord  Coke  says,  that  the 
general  plea  de  injurid,  &c.  is  proper,  when 
die  defendant'*  plea  doth  consist  merely  upon 
matter  of  excuse,  and  of  no  matter  of  inUretl 
whatever.  By  this  I  understand  him  to 
mean  an  interest  in  the  realty,  or  an  imierttl 
in  or  title  to  chattels,  averred  in  the  plea, 
and  existing  prior  to,  and  independently  of 
the  act  complained  of,  vihioh  interest  or  title 
would  be  in  tune  on  the  general  repUeation ; 
and  I  take  the  principle  of  the  ride  to  be, 
that  such  alleged  interest  or  title  shall  be 
specially  traversed,  and  not  involved  in  a 
general  issue." 

[Pabxe,  fi. — In  that  case  it  was  so  laid 
down  with  respect  to  poor-rates.  The 
real  question  in  die  present  case  is,  whether 
there  exists  in  this  manor  such  a  custom  as 
is  pleaded  :  if  there  is  no  such  custom,  it  is 
difficult  to  understand  why  the  new  assign- 
dents  and  pleas  to  them  were  adopted. 
The  cases  in  Bro.  Abr.  are  preciselyin  point, 
and  it  is  very  difficult  to  get  over  them.] 

Pollock,  C.B. — Mr.  Hill,  had  you  not 
better  amend  ? 

Hill  assenting, — 

Leave  to  amend  on  payment  of  costs. 


1846. 
Nov.  28, 


.} 


BODSFISLD  e.  wiiaoM. 


Railways  —  Demurrer  —  7^8  Viet. 
c.  1 10.  ss.  1.4"  2. — Proviso— Exception — 
lUeyality. 

To  an  action  for  money  had  and  received 
the  defendant  pleaded,  that  after  the  passing 
of  the  74-8  Vict.  e.  110,  and  after  the  Ist 
of  November  1844,  the  defendant,  as  the 
broker  and  agent  of  the  plaintiff,  sold  on 
account  qf  the  plaintiff  fifteen  scrip  shares 
(/  and  in  a  certain  joint-stock  etmpamy. 


called  the  Boston,  Newark  amd  ShiffM 
Railway  Company,  for  th€ sum  of  94Lis.6d^ 
the  formation  of  which  eempmy  was  tsm- 
meneed  after  the  let  of  NopenJfer  1M4, 
and  which,  at  the  time  of  such  sale  wes  • 
joint- stock  company  established  m  Engltai 
for  profit,  within  tie  meaning  ef  the  stdi  aet 
(/  parliament,  that  ii  to  My,  a  pmrtaenUf 
whireof  the  capital  was  inlended  to  it 
divided  into  shares,  and  so  at  to  be  lm»' 
ferable  without  the  ewprett  emueid  ef  all 
the  eo-partnert,  amd  not  ihtfn  being  a  hwA- 
ittg  company,  school,  or  seieniific  mr  Utemy 
institution  (following  the  word*  of  the  i»i 
section  J:  and  that  the  said  sum  of94L  Ss.  firiL 
so  received  by  the  defendant  for  the  pirns' 
tiff,  was  the  price  and  prooeed*  </  the  ink 
by  the  defendant  of  such  shstret ;  and  that 
at  the  time  of  the  sale,  and  of  the  reeeift^ 
the  said  sum,  the  said  joint-stoek  eomptsg 
had  not  been  completely  registered,  nor  had 
obtained  any  certificate  rf  eomj^ete  refi^^ 
tration : — Held,  on  demurrtr,  that  At 
clause  at  the  end  of  section  8.  m  <Ae  7  ^  8 
Viet.  e.  110.  was  an  esceeption  and  nit  a 
proviso;  and  that  the  defendant  ought  Is 
have  negatived  in  his  plea  that  the  eompang 
was  one  which  could  not  be  carried  mH 
execution  without  the  authority  of  paHsOi 
ment.  And  per  Aldetaon,  B.,  auumingtkt 
sale  to  be  iUegal,  the  defendant,  who  hoi 
received  the  proceeds  from  the  jmrdUatr, 
eoiUd  not  refuse  to  pay  them  over  to  At 
seller,  on  the  ground  of  (A«  iUegalHy  ^tit 
traniaetion. 

Assumpsit  for  moiwy  had  and  reeeivcd, 
and  on  an  account  stated.  The  dafrnriaat 
pleaded  as  to  94^  2s.  6d.,  parcal,  Ike.,  that 
after  the  paasng  of  the  act  of  the  7  &  8  YidL 
e.  110,  intituled  'An  act  lor  the  r^Jatratiw, 
incorporation  and  regulatiim  of  julnt  aloJi 
companies,'  and  after  the  IM  of  NotohAw 
1844,  to  wit,  on  &c.  Uie  defisndant,  m  tba 
broker  and  ageat  ot  tke  phmliff,  aold  am 
account  of  the  plaintiff  Sheen  scrip  abaxca  of 
and  in  a  certain  joint-stock  company,  oded 
the  Boston,  Newaric  and  Sheffield  RiB^ncj 
Company,  for  the  sum  of  942.  is.  6«L,  dw 
formation  of  which  said  company  waa  eea- 
menced  after  the  1st  of  November  1844, 
and  which,  at  the  time  of  auch  sal*, 
joint-stock  company  established  in 
for  profit,  and  dien  was  and  still  ia  •  jona- 
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stock  company,  according  to  the  definition, 
and  within  the  provisions  and  true  intent 
and  meaning  of  the  said  act  of  parliament, 
(that  is  to  say),  a  partnership,  whereof  the 
capital  was  then  affeed  and  intended  to  be 
divided  into  shares,  and  so  as  to  be  trans- 
fisrable  «ithotit  the  express  consent  of  all 
the  eo>partneis  therein,  and  not  then  being 
a  hanlting  eompany,  school,  or  scientific  or 
Htfliuy  institiUion,  or  a  friendly  society, 
loan  society,  or  benefit  building  society, 
nor  a  oompany  inoorpocated  by  statute  or 
cfaarta,  nor  a  company  authorized  by  stft- 
tote  or  letters  patoit,  to  sue  and  be  sued 
la  the  name  of  some  officer  or  person  ;  that 
the  sum  of  94L  2«.  6d.,  parcel,  &c,  was  so 
much  mcmey  received  by  the  defendant  for 
the  plaintiff,  and  at  his  request,  for  and  as 
the  price  and  proceeds  of  the  sale  by  the 
defendant  of  such  last- mentioned  shares,  or 
sneh  sale  thereof  as  aforesaid,  and  not 
otherwise,  nor  on  any  odier  account  what- 
Boerer ;  that  at  the  time  of  such  sale,  and 
whoi  the  said  sum  of  941.  2s.  6d.,  parcel, 
&C.  was  so  received  by  the  defendant  as 
afiacesaid,  the  said  joint-stock  company  had 
not  been  conq>leteIy  rtpatered,  nor  hcid  ob- 
tained any  c«tificate  of  complete  registra- 
tion, aceording  to  the  provisions  of  the  said 
act  in  that  behalf^  and  that  no  authority  w 
act  of  parliament  had  then  been  obtamed 
by  or  on  behalf  of  the  said  company,  for 
the  carrying  into  execution  of  any  work  or 
works  by  &o  said  oompany,  or  in  anywise 
relating  to  or  auth<»ising  the  said  company ; 
of  all  which  provisions,  the  plaintiff  at  the 
timie  of  the  said  sale,  and  when  the  said 
ram  of  94^  2«.  6d.,  parcel,  &c.,  was  so 
recaved  by  the  defendant  as  aforesaid,  bad 
notice,  which  said  sale  was  and  is  contrary 
to  the  form  of  the  said  act  of  parliament 
w>  made  and  passed  as  aforesaid.    Veiifl* 


Pemuirer.— The  principal  cause  assigned 
wsM,  that  it  appeared  upon  the  face  of  the 
pie*,  that  the  joint-sUx^  eompany  therein 
mentioned  was  a  railway  eompany,  which 
oofild  sot  be  eaniad  into  execution  without 
obtaiaing  the  anthonty  of  parliament ;  and 
ecnaeqnently,  that  the  sale  of  the  scrip 
tisflvaaf  befiare  complete  registration,  or  be- 
fime  any  act  of  parliament  for  authorizing 
thm  execution  of  the  work  or  works  of  the 
eompany  had  been  obtained,  was  not 


prohibited  or  rendered  Olegal  by  the  act  <tf 
parliament  in  the  said  plea  mentioned. 

Hages,  in  su^^rt  of  the  demurrer.— 
The  i^ea  is  bad ;  it  raises  the  question  duit 
was  determined  by  the  Court  of  Exchequer 
in  Young  V.  Smith  (1),  namely,  that  a  rail- 
way company,  which  cannot  be  carried  into 
execution  without  the  authority  of  parlia- 
ment, is  not  a  company  the  s^e  of  whose 
scrip  before  complete  registration  is  pro- 
hibited by  the  7  &  8  Vict.  c.  110.  That 
case  has  been  fd^owed  by  the  Court  of 
Queen's  Bem^,  in  LawUm  v.  Hiokman(2) 
and  other  cases.  Secondly,  even  assuming 
the  contract  to  be  illegal,  the  defendant, 
who  is  a  brc&er,  and  has  received  the  money 
from  the  purchaser,  cannot  raise  the  ques- 
tion of  the  illegality  when  the  purchase 
himself  has  not  raised  that  defence.  Tenant 
y.  Elliott  (8)  shews  that  A.  having  received 
money  to  the  use  of  B.  on  an  illegal  con- 
tract between  B.  and  C,  shall  not  be  allowed 
to  set  up  the  illegality  of  the  contract,  as  a 
defence  in  an  action  brought  against  him 
by  B.  for  money  bad  and  received.  Parmer 
V.  Ruasell{4)  is  to  the  same  effect. 

CowUmg,  in  support  of  the  plea. — The 
defendant  does  not  impugn  the  authority 
of  Young  y.  Smith  or  Lawton  y.  Hickman, 
but  contends  that  it  does  not  appear  upon 
the  bee  of  the  plea,  that  the  present  oom- 
pany was  a  railway  requiring  the  assistance 
of  pariiament,  the  company  being  merely 
called  a  railway  company.  The  plaintiff 
ought  to  have  replied  that  it  actndly  was 
a  railway  company.  The  clause  at  the  end 
of  the  2nd  section  is  not  an  exeeption 
which  ought  to  be  negatived  in  the  plea, 
but  a  proviso  which  ought  to  be  replied 
by  the  plaintiff.  In  Yotmg  t.  Sndth  th* 
present  point  was  not  brought  to  the 
attention  of  the  Court;  the  parties  there 
being  desirous  of  taking  the  opinion  of  the 
Court  on  the  principal  question.  Simipeon 
y.  Ready  (5)  shews  the  distinction  between 
an  exception  and  a  proviso.  Secondly,  the 
plea  states  the  defendant  to  have  been  the 

(1)  U  Mm.  &  Wels.  121 ;  s.«.  1<  Uw  J.  Rep. 
(r.s.)  Exoh.  81. 

(2)  7  Lsw  Times,  430  ;s.e.  ente,  Q.B.  20. 

(3)  1  Bo(.&PaL3. 

(4)  Ibid.  296. 

(5)  12  Mee.  &  Wels.  736  ;  s.e.lSUir  J.  Rap. 
(a.s.)  Exob.  198. 
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agent  of  the  plaintiff;  both,  therefore,  are 
engaged  in  an  illegal  transaction,  and  con- 
sequently if  the  law  were  to  imply  a  pro- 
mise by  the  defendant  to  pay  the  money 
over,  it  would  be  giving  effect  to  an  illegal 
transaction.  The  maxim  In  pari  delielo 
potior  est  conditio  dtjfendenlit  applies  to  this 
case.  Farmer  t.  JtuueU  decides  that  if 
A.  receive  money  of  B.  to  the  use  of  C,  it 
may  be  recover»i  by  C.  in  an  action  for 
money  had  and  received,  though  the  con- 
sideration on  which  B.  paid  it  be  illegal. 
But  the  reporter  adds  a  qutere,  whether  the 
case  would  be  varied  if  A.  were  a  party  to 
the  contract  between  B.  and  C.  Here  the 
defendant  was  a  party  to  the  contract.  The 
authority  of  Tenant  v.  EUiott  has  been 
much  shaken  by  the  case  of  Cannan  v. 
Bryce{6).  Webb  v.  Brooke {7)  is  also  in 
point.  The  question  is,  what  is  the  policy 
of  the  law? 

[Alderson,  B. — It  is  not  the  policy  of 
the  law  that  a  broker,  who  has  effected  an 
illegal  sale,  can  keep  to  his  own  use  the 
money  which  the  purchaser  has  handed 
over  to  him  to  be  paid  to  the  seller.] 

[Platt,  B. — I  cannot  see  any  par  delic- 
tum here.] 

Alderson,  B. — The  plaintiff  is  entitled 
to  the  judgment  of  the  Court.  The  case  ia 
clearly  within  the  authority  of  Young  t. 
Smith.  The  clause  at  the  end  of  the  2nd 
section  of  the  7  &  8  Vict.  c.  110.  is  an 
exception,  and  not  a  proviso,  and  the  de- 
fendant, therefore,  ought  in  his  plea  to  have 
negatived  the  fact  of  this  company  being  a 
company  requiring  the  assistance  of  parlia- 
ment. Primd  facie,  railway  companies  are 
not  within  the  scope  of  the  act  of  parliament. 
Suppose  the  statute  had  said  that  the  regu- 
lations as  to  complete  registration  should 
apply  to  all  joint-stock  companies,  not  being 
railway  companies  requiring  the  assistance 
of  parliament,  it  would  be  necessary  for  the 
defendant  to  state  that  this  was  not  such  a 
company. 

Rolfs,  B.  and  Flatt,  B.  concurred. 
Judgment  for  the  plaintiff. 

(6)  S  B.  &  Aid.  179. 

(7)  »  Taunt  6. 


1846, 
Nov.  18 


.} 


BBOWN  P.  THDRLOW. 


Pleading— Slander — Declaration— Cer- 
taintg — Quod  Cum,  in  Action  on  the  Out. 

Declaration,  for  that  whereme  the  i^en- 
dant,  oontrining  and  wickedlg  intending  (* 
iigure  the  plaintiff,  to  $rit,  on,  ^.  m  » 
certain  dieeomru,  in  the  preeemet  of,  it. 
epoke  and  pubUehed  of  and  cwieenM^  the 
plaintiff  the  falte,  malieiemt,  and  dtfamtmy 
words  foUomng  [^elating  th«mi\,  bg  meant  if 
uhich  the  plaint^  i*  greatUf  injured,  i^.  .*— 
Held,  bad,  on  special  demurrer,  forehargif 
the  plaintiff  with  having  etmmitttd  thegriee- 
aneet  bg  wag  of  recital  only  amd  not  foA' 
tinetg. 

For  that  whereas  the  defendant,  contriv- 
ing and  wickedly  intending  to  injure  the 
plaintiff,  heretofore,  to  wit,  on  the  37th  of 
January,  in  the  year  of  our  Lord  1846,  a  a 
certain  discourse  which  the  defendant  thea 
had  of  and  concerning  the  plaintiff,  in  the 
presence  and  hearing  of  divers  good  aad 
worthy  subjects  of  oor  Lady  the  Qneen, 
falsely  and  maliciously  spoke  and  paUiahed 
of  and  concerning  the  plaintiff,  the  &Iae, 
scandalous  and  malicious,  and  de&matoiy 
words  following,  that  is  to  say,  "BillBrowa 
(meaning  the  plaintiff),  I  can  go  where  yoa 
(meaning  the  plaintiff)  don't  date  Aem 
your  face."     "  Bill  Brown  (roeaniag   d» 
plaintiff),  you  are  a  sheep-stealer."     "  Wl- 
liam  Brown  (meaning  the  plaintiff),  I  caa 
prove  that  you  are  a  sheep-stealer  at  any 
day  or  at  any  one  time."  By  means  of  whiA 
premises   the    plaintiff  hath   been   and  is 
greatly  injured  in  his  good  name,  fame,  and 
credit,   and  brought  into  public   tranrtal, 
infamy,  and  disgrace  with  and  amongK  aS 
his  neighbours,  and  other  good  and  worthy 
subjects  of  this  realm  ;  and  the  plaint^  aba, 
by  means  of  the  premises,  hath  been  aad  is 
greatly  injured  in  his  trade,  occnpatifRi,  aad 
business  of  a  cattle-dealer,  which,  dariag  ^ 
the  time  aforesaid,  he  exerciaed,  fiaUewed, 
and  carried  on,  and  still  doth  exeiciM,  fill- 
low,  and  carry  on,  and  inasmuch  that  di^eta 
persons,  to  wit,  W.  H,  S.  H,  J.  S,  and  CS. 
respectively,  to  whom  the  innocence  and 
integrity  of  the  plaintiff  in  the  premisea  wen 
unknown,  and    who,   respectively,  wonhl 
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have  dealt  with  the  plaintiff  in  the  way  of 
his  aud  trade  and  bnsiness,  have  respec> 
tively  hitherto  neglected  and  refused  so  to 
do,  and  the  plaintiff  hath  been  and  is  by 
means  of  the  premises  otherwise  greatly 
injared,  to  the  plaintiff's  damage,  &c. 

Special  demurrer,  assigning  for  causes  of 
demurrer,  that  the  defendant  is  not,  by  the 
said  declaration,  positively  charged  with 
haTing  committed  the  grievances  in  the 
declaration  mentioned,  but  it  is  therein 
alleged,  by  way  of  recital  only,  that  the 
defendant  has  committed  the  said  grievances, 
and  not  directly  and  positively,  as  it  ought 
to  have  been,  and  that  nothing  is  directly 
or  positively  affirmed,  as  charged  in  the 
said  declaration ;  that  it  does  not  appear 
by  the  said  declaration  that  the  words, "  Yon 
are  a  sheep-stealer,  I  can  prove  that  you 
are  a  sheep-stealer,"  were,  or  any  of  them 
were,  spoken  or  published  to  or  of  the 
plaintiff;  and  that  the  declaration  is  in 
other  respects,  uncertain,  informal,  and  in- 
soffieient,  &c. 

The  plaintiff's  points  of  argument  were — 
that  the  declaration  does  positively  charge 
the  defendant  with  having  committed  ^e 
grievances ;  that  the  commencement  of  a 
declaration  on  the  case  with  a  "  whereas" 
does  not  render  it  bad  ;  that  the  recital,  if 
any,  is  as  to  the  defendant's  wrongful  intent; 
that  it  sufficiently  appears  that  all  the  slan- 
derous words  were  spoken  of  the  plaintiff; 
and  that  if  not  all,  the  first  set  appear  to 
have  been  so,  and  they  are  alleged  with 
special  damage. 

Needham,  in  support  of  the  demurrer. — 
The  declaration  is  bad  for  the  reasons  spe- 
cially assigned  in  the  demurrer.     All  the 
authorities  are  in  favour  of  certainty  in 
material  averments  in  pleading.     In  Bae. 
Al»r.  'Pleas  and  Pleading,'  (B)  5.  4.  it  u 
said,  "  The  declaration  must  contain  such 
certain  affirmation,  that  it  may  be  traversed ; 
for   if  there  be  no  certain  affirmation  to 
make   the  declaration  itself  traversable,  it 
wJlJ  not  be  cured  after  a  verdict,  because  it 
ia  a  defect  in  substance ;  as  if  the  declaration 
be  quod  ewm  the  defendant  assaulted  him, 
and  the  defendant  pleads  not  guilty :  here  is 
nothing  put  in  issue,  for  the  pleadings  have 
affirmed  nothing;  and  though  the  defendant 
is   found  guilty,  yet  cannot  the  plaintiff 


have  judgment,  because  nothing  is  posi- 
tively affirmed."  A  great  many  cases  are 
there  cited  in  support  of  that  proposition, 
all  of  which  are  cases  of  trespass  ;  and  in 
Com.  Dig. '  Pleader,'  (C  50)  where  it  is  said 
that,  "the  plaintiff,  in  his  declatation,  ought 
to  aver  all  that  is  necessary  for  the  mainten- 
ance of  his  action,"  the  case  of  Smith  v. 
Reyttolds{\)  is  thus  stated  as  an  illustra- 
tion :  "  If  a  declaration  in  assault  and  bat- 
tery begins  with  quod  cum,  it  b  bad  for 
want  of  averment."  But  the  law  requires 
the  same  certainty  of  averment  in  actions 
on  the  case  as  it  does  in  any  other  form  of 
action.  And,  accordingly,  in  actions  on  the 
case,  for  keeping  mischievous  animals,  for 
public  nuisances,  for  malicious  arrests,  for 
malicious  criminal  prosecutions,  for  libel, 
for  slander,  and  in  numerous  other  instances, 
it  will  be  found,  that  the  precedents,  though 
commencing  by  way  of  recital  with  the  quod 
eum,  invariably  allege  the  grievance  in  posi- 
tive and  direct  terras.  The  case  of  Ring  v. 
Roxbrough  (2)  may  be  cited  on  the  other 
side.  The  margintU  note  of  that  case  is, "  It 
is  no  objecdon,  on  general  demnrrer,  to  a 
count  in  assumpsit,  that  the  promise  b 
stated  under  a  whereas.  Sembk,  that  it 
would  be  no  objection  on  special  demurrer." 
But  that  case  is  rather  in  favour  of  the  de- 
fendant, for  all  that  is  there  said  on  the 
point  is  the  following: — "Bayley,  B. — 
There  is  no  special  cause  of  demurrer  on 
this  ground  ;  it  cannot  be  matter  of  sub- 
stance. But  in  the  common  form  of  a 
declaration  on  a  bond,  all  the  contract  is 
stated  under  a  whereas.  Lord  Lyndhnrst, 
C.B. — It  states  shortly,  whereas  the  defen- 
dant became  bound,  jrc<  he  did  not  pay."— 
(He  was  then  stopped  by  the  Court.) 

Peaeoeh,  contra. — This  declaration  suffi- 
ciently avers,  that  the  defendant  spoke  the 
words ;  and  it  matters  not  in  this  form  of 
action  that  the  allegation  is  with  a  quod  eum. 

[RoLFB,  B. — The  only  difference  between 
trespass  and  case  is,  that  the  latter  requires 
some  introductory  statement  to  explain  the 
alleged  grievance.] 

[Pakkb,  B. — What  yon  complain  of  yon 
must  aver  distinctly  and  with  certainty. J 

The  action  of  trespass  is  brought  in 

(1)  Andrews,  21. 

(2)  2  Cr.  &  Jer.  418 ;  s.e.  1  Law  J.  Rep.  (ma) 
Ezch.  168. 
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respect  of  the  act  done,  but  case  for  the 
consequential  injury. 

[Parke,  B. — That  does  not  affect  the 
rule  of  pleading  which  requires  the  griev- 
ance to  be  alleged  with  certainty.] 

Ring  v,  Roxbrough  certainly  decides,  that 
on  general  demurrer  this  declaration  is 
sufficient;  and  Bayley,  B.  seems  to  have 
Uionght  that  the  objection  ought  not  to 
prevafl  on  special  demurrer. 

Pollock,  C.B.— The  declaration  is  cer- 
tainly &ulty;  and  the  defect  being  pointed 
out  on  special  demurrer,  the  defendant  is 
entitled  to  judgment. 

Pabkb,  B.— The  grievance  complained 
of  ouf^t  to  be  expressed  positively,  and 
not  by  way  of  reckaL  In  almost  every 
action  on  the  case,  there  is  matter  alleged 
by  way  of  recital;  but  there  must  be  a 
positive  statement  of  that  which  the  plain- 
tiff complains  of;  whereas,  here,  the  whole 
deolaraticm  is  made  by  way  of  recital.  If 
this  form  of  declaration  had  been  upbdd  by 
a  long  course  of  precedents,  it  might  have 
been  di£%rait;  but  there  is  no  precedent  in 
favour  of  it,  which  has  stood  the  test  of  a 
special  demnmr. 

ALDiBaoN,  B.  and  Rolfs,  B.  coacarred. 


Judgment  for  the  drfendant. 


} 


PHILLIPS  V.  QIBB8. 


1846. 

Nov.  ao. 

Cognovit — Attettation. 

A  eegnovit  mat  atteeted  Onu : — "  D^ 
executed  by  the  above-named  R.  O,  in  the 
pretence  of  me,  the  undenigned  S.  B,  attor- 
nejf  on  behalf  the  uud  R.  O,  etep$-e»ilg 
n4med  bg  him,  and  attending  at  hi*  requeetf 
and  I  do  hereit/  declare  that  I  eubteribe  mg 
name  a*  witneei  t»  the  due  execution  hereof, 
bjf  the  said  R.  O,  and  at  hi*  attorueg,  and 
ikatfrtvimm  to  the  eaeeution  hereof  by  the 
laidR.  0,1  informed  him  cf  the  nature  ami 
effect  hereof.  S.  B,  attorney, Birmingham:" 
'—Held,  tufieient. 

The  plaintiff  having  signed  judgment 
and  issued  execution  on  a  cognovit  given 
by  the  defendant  in  this  action, — 

Prentice  obtained  s  rule  calling  on  the 


plaintiff  to  shew  cause  why  tlie  jadgmett 
and  subsequent  proceedings  should  net  bt 
set  aside,  on  the  ground  that  the  exeeolies 
of  the  cognovit  was  not  attested  in  the  msa- 
ner  required  by  the  1  &  2  Vict.  c.  110.  i.  9, 
and  also  that  the  judgment  had  been  signed 
contrary  to  good  faith.  The  atteststios 
was  as  follows  : — "Duly  exeeoted  by  tkt 
above-named  Robert  GKbbs.  in  the  pretssct 
of  me,  the  undersigned  Samuel  Balden, 
attorney  on  behalf  of  the  said  Robert  GikW, 
expressly  named  by  him,  and  attendiag  St 
his  request ;  and  I  do  hereby  dedare,  tkat 
I  subacribe  my  name  as  witnees  to  tfa  dst 
execution  hereof  by  the  said  Robert  Oibbt, 
and  as  his  attorney ;  and  that  previou  io 
the  execution  hereof  by  the  said  Robot 
GKbbs,  I  informed  him  of  the  natme  asd 
effisct  hereof.  Samuel  Balden,  attonej, 
Birmingham." 

Keating  shewed  cause.  —  BHingtm  t. 
Holland  (1),  Hihbert  v.  BarUm  (3),  sad 
Lemi*  v.  Lord  Kentktgkm  (3),  aie  taAo- 
rities  for  saying,  that  this  is  a  sntteieit 
compliance  with  the  statute.  Lewi*  v.  £«rd 
Kentington  shews,  that  a  substantial  os«> 
pliance  with  the  statute  is  all  that  is  reqa- 
■te. 

PremHee,  oontnk,  eontended,  Aat  the 
attestation  was  insuflSdent,  inaamoefa  ss 
although  the  attestmg  witness  staled  tlHl 
he  subscribed  the  cognovit  as  an  attoraey. 
it  did  not  distactly  appear  thereby  that  it 
was  subscribed  by  him  aa  attvmey  fir  tht 
party  by  whom  it  was  exeented. 

[Parxe,  B. — The  statute  does  mt  w 
quire  any  particular  form  of  words.  Soi^ 
this  riiews-diat^he  was  the  attom^  for  the 
defendant,  and  subscribed  as  saefa.  J 

Per  Curiam. — Upra  the  msrita,  the  nis 
ought  to  be  absolute,  the  defendant  uade^ 
taking  to  bring  no  actioD;  aad  aa  the  attes- 
tation is  eleuly  sufficseat,  the  cognsint 
ooght  to  stand. 

Rale  aeconUnfy. 

(1)  9B<ae.&W«ls.6fi9;  a.  o.  U  VmrnJ.Uef. 
(K.t.}  Ezoh.  273. 

(2)  10  Ibid.  078;  s.e.  12  Uw  J.  TUf.  (Xi.) 
Ezeh.  70. 

(<)  16  Law  J.  Bsp.  (ma)  (XP.  1«0. 
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WOODCOCK  V.  HOULDSWORTH. 


1846. 
Nov.  19 

Bill  of  Exchange — Notice  of  Dishonour 
hif  Post — Proof  of  Post-mark. 

A  noliee  of  the  diahonour  of  a  bill  ofex- 
change  posted  bj/  the  holder  on  the  day  on 
tehieh  he  is  bound  to  give  such  notice,  is  good, 
although  by  the  mistake  of  the  post-office  it 
is  not  delivered  to  the  party  entitled  to  such 
notice  until  some  time  afterwards;  and, 
semble,  the  post-mark  if  given  in  evidence 
ought  to  be  proved,  either  by  persona  from 
the  post-office,  or  by  those  who  are  in  the 
habit  of  receiving  letters  by  the  post. 

Assumpsit  by  the  indorsee  against  the 
indoraer  of  a  bill  of  exchange,  dated  the  9th 
of  January  1846,  payable  at  two  months, 
and  drawn  by  J.  Sharp,  indorsed  by  him  to 
the  defendant,  by  the  defendant  to  Wiggins, 
and  by  Wiggins  to  the  plaintiff. 

Plea — denying  that  the  defendant  had 
due  notice  of  the  dishonour. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
London  Sittings,  after  Trmity  term  last, 
the  following  facts  were  proved : — The  bill 
became  due  on  the  12th  of  March,  and  on  the 
13th  notice  of  dishonour  was  sent  to  the 
plaintiff.   On  the  part  of  the  plaintiff  a  wit- 
ness was  called,  who  stated,  tliat  on  the  14th 
of  March,  he  put  into  the  post-office  a  letter 
to  the  defendant,  containing  the  notice  of 
diahonour,  but  he  also  stated,  on  cros8-ex> 
amination,  that  on  a  former  occasion,  instead 
of  posting  a  letter  delivered  to  him,  he 
had   kept  it  in  his  pocket  a  considerable 
time.     The  letter  in  question,  on  being 
produced,  bore  a  post-office  mark   which 
was  indistinct,  but  which  the  defendant  con- 
tendedwasthatofthelSthof March.  Under 
these  circumstances,  it  was  urged  on  the 
part  of  the  plaintiff,  first,  that  the  post- 
mark ought  to  have  been  proved  by  the 
post-master,  or  some  person  connected  with 
the   post-office;    secondly,  that   the  post- 
mark  only  shewed  the  time  at  which  the 
notice  of  dishonour  was  delivered  from  the 
post-office,  and  that  the  question  was  not 
when  the  notice  was  delivered  to  the  defen- 
dant, but  when  it  was  posted  by  the  plaintiff. 
The    learned   Chief  Baron  ruled   that  the 
post-mark  was  not  necessary  to  be  proved 
in  the  manner  contended  for  by  the  plain- 
tiff;  and  he  told  the  jury,  that  if  they  con- 
New  Series,  XVI.— Excheq. 


sidered  the  post-mark  to  be  that  of  the  1 8th 
of  March,  and  the  notice  of  dishonour  to 
have  been  delivered  from  the  post-office  to 
the  defendant  on  that  day,  the  defendant 
was  entitled  to  the  verdict,  as  the  issue  was 
whether  the  defendant  received  the  notice 
in  due  time,  and  that  if  it  was  not  properly 
dispatched  from  the  post-office,  the  delay 
was  at  the  risk  of  the  party  sending  the 
notice.  The  jury  found  that  the  post-mark 
was  that  of  the  18th  of  March,  and  that 
the  letter  was  delivered  out  of  the  post-office 
to  the  defendant  on  that  day;  and  they 
accordingly  returned  a  verdict  for  the  defen- 
dant, leave  being  reserved  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him. 

A  rule  nisi  having  been  obtained  accord- 
ingly, or  for  a  new  trial, — 

Martin  and  Tomlinson  shewed  cause.— 
The  post-mark  was  of  itself  some  evidence 
for  the  jury  of  the  letter  having  been  post- 
ed on  the  18th  of  March,  and  it  was  not 
necessary  for  the  defendant  to  call  any 
parties  from  the  post-office  to  prove  that 
fact. 

[Paeke,  B.— The  case  of  The  King  v. 
Watson  (1)  shews,  that  in  the  case  of  a 
publication  of  a  libel,  the  post-mark  alone  is 
not  sufficient  evidence  of  a  publication  in  a 
particular  place.  It  is  certainly  a  common 
practice  to  prove  by  the  post-master,  that 
by  the  course  of  his  office,  letters  would 
arrive  at  a  certain  time.  The  case  of  Abbey 
V.  Lill  (2)  seems  to  shew  that  some  evidence 
oCthe  post-mark  ought  to  be  given ;  but  that 
it  may  be  given  not  only  by  persons  con- 
nected with  the  post-office,  bnt  also  by 
those  who  are  in  the  habit  of  receiving  let- 
ters by  the  post.] 

Secondly,  the  true  question  for  the  jury 
was,  when  did  the  defendant  receive  notice 
of  the  dishonour?  The  jury  found  that  he 
did  not  receive  it  unUl  the  18th,  and  that 
was  too  late.  They  referred  to  Slacken  v. 
CoUin(3). 

Bovill,  in  support  of  the  rule. — First, 
some  evidence  ought  to  have  been  given 
of  the  post-mark.  Secondly,  the  learned 
Judge  misdirected  the  jury ;  for  the  case 
of  Dobree  v.  Eastwood  (4)  shews,  that  if 

(1)  I  Campb.  215. 

(2)  B  Bing.  299;  s.  c.  7  Law  J.  Rap.  C.P.  96. 

(3)  7  Mee.  &  VVels.  ^o ;  a.  c.  10  Law  J.  Rep. 
(n.s.)  Rxeb.  227. 

(4)  3  Car.  &  Pay.  250. 
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a  letter  giving  notice  of  the  dishonour  of 
a  bill  of  exchange,  is  put  into  the  post- 
office  in  time  to  bis  delivered  on  the  proper 
day,  in  the  ordinary  course  of  business,  but 
from  some  delay  in  the  office  does  not 
reach  its  destination  till  afterwards,  such 
delay  in  the  office  will  not  prejudice  the 
party  by  whom  the  notice  was  given.  (He 
was  then  stopped  by  the  Court.) 

Parke,  B.^The  rule  must  be  absolute 
for  a  new  trial.  The  jury  ought  to  have 
been  directed  to  say  on  what  day  the  letter 
was  posted.  That  was  the  material  ques- 
tion. Notices  of  dishonour  are  generally 
put  into  the  post;  and  when  that  is  done, 
and  the  letter,  by  the  mistake  of  the  post- 
office,  does  not  reach  its  destination,  the 
party  who  posts  it  ought  not  to  sufifer ;  he 
does  all  that  is  usual  and  necessary,  and 
does  not  guarantee  the  correctness  of  the 
post-office  delivery. 

Pollock,  C.  B.,  Alderson,  fi.,  and 
RoLPE,  B.  concurred. 

Rule  absolute. 


i.} 


SOUTHOATE  C.  BOHN. 


1846. 
Nov.  25 

Stamp — Agreement  relating  to  Sale  of 
Goods. 

"Memorandum  of  one  hundred  and  seven 
pounds  had  by  me  of  S,  being  an  advance  on 
books  sent  in  for  immediate  sale  by  auction :" 
—Held,  to  be  an  agreement  relating  to  the 
sale  of  goods,  and  admissible  without  a  stamp. 

Debt  for  money  lent,  work  and  labour, 
money  paid,  and  on  an  account  stated. 

Plea — Nunquam  indebitatus. 

At  the  trial,  before  Piatt,  fi.,  at  the 
London  Second  Sittings  in  this  term,  it 
appeared  the  action  was  brought  to  recover 
27^.  14«.  2d.,  as  the  balance  due  from  the 
defendant  to  the  plaintiff,  an  auctioneer,  for 
money  advanced,  commission  on  the  sale  of 
books,  and  duty  and  expenses  of  the  sale. 
The  following  document  was  given  in  evi- 
dence, and  objected  to  by  the  defendant's 
counsel  for  want  of  an  agreement  stamp: — 

"  Memorandum  of  one  hundred  and  seven 
pounds  — I* —  shillings,  had  by  me  of  Mr. 
Henry  Sonthgate,  bting  an  advance  on 
books  sent  in  for  immediate  sale  by  auction, 


this  8th   day  of  February   1845.     John 
Bohn." 

Under  the  direction  of  the  learned  Judge, 
the  jury  found  a  verdict  for  the  plaindi{| 
for  the  amount  claimed,  and  leave  was  re- 
served for  the  defendant  to  enter  a  nonsuit, 
if  the  Court  should  think  the  above  doea> 
ment  was  inadmissible. 

Lush  now  moved  accordingly.  —  Tiiii 
memorandum  ought  not  to  have  been  ad- 
mitted in  evidence  without  a  stamp.  It 
does  not  come  within  the  exemption  in  the 
55  Geo.  3.  c.  184.  Sch.  Part  1.  tit.  'Agree- 
ment,' as  a  memorandum  "made  for  or 
relating  to  the  sale  of  goods."  It  contuH 
a  revocable  licence  to  sell  the  books ;  but 
its  primary  object  is  the  advance  of  a  nun 
of  money ;  and,  on  the  authority  of  Smitkt. 
Cator  (1),  it  required  a  stamp.  Hiatwis 
the  case  of  a  letter  from  a  principal  to  bn 
factor,  containing  bills  of  exchange,  dism 
upon  the  latter,  and  in  which  the  piinctpil 
promised  to  provide  for  the  bills,  if  certiii 
goods  then  either  in  the  factor's  possesaoa 
or  about  to  be,  should  remain  unsold  wiien 
the  bills  became  due.  The  letter  was  haU 
to  require  a  stamp ;  and  Lord  Tenterdea, 
in  delivering  the  judgment  of  the  Cont, 
after  reading  the  exemption  in  the  Stany 
Act,  said,  "  We  think  that  descriptkm  is 
confined  to  instruments  whereof  the  sale  «f 
goods  is  the  primary  object ;  and  it  appesn 
to  us  that  the  primary  object  of  this  letter 
was  the  obtaining  of  money  upon  a  fdedge 
of  goods." 

[Parke,  B. — ^There  is  the  case  of  CW»9 
V.  Edensor  (2),  which  is  very  like  the  pie- 
sent  case.] 

The  language  of  the  Stamp  Act  docs  not 
require  that  there  shotild  be  an  expre* 
agreement ;  but  if  upon  a  constroctioB  of 
the  whole  document,  it  would  in  law  amoiat 
to  an  agreement,  it  comes  within  the  act. 
This  memorandum  is  not  an  agreement  ke 
a  sale  ;  it  is  rather  an  agreement  containiag 
a  description  of  a  pledge. 

Pollock,  C.B. — This  writing  is  an  agree- 
ment, either  express  or  implied.  Then  does 
it  relate  to  the  sale  of  goods  ?  Cleaify  it 
does,  for  it  is  a  memomndum  of  an  advoM 
on  books  sent  in  for  ii  wiediale  *aU  kg 
auction.    The  advance  is  uurcly  collatnaL 

(1)  2  B.  &  Aid.  778. 

(2)  3  Term  Rep.  524. 
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Parke,  B. — In  Smith  v.  Cator,  the  main 
object  was  not  the  sale  of  the  goods,  but  as 
Lord  Tenterden  observed,  the  primary  ob- 
ject was  the  obtaining  the  money  npon  a 
pledge  of  goods.  Here,  the  main  object 
was  the  sale  of  the  goods,  in  order  to  the 
re-payment  of  the  money. 

Alderson,  B. — I  am  of  the  same  opin- 
ion. It  is  a  clear  implication  arising  out 
of  the  words  of  the  instrument,  that  the 
booka  sent  are  to  be  sold  forthwith  to  re- 
pay money  advanced. 

Ruk  refuted. 


1846. 
Feb.  21, 


} 


SLATER    AND    MARIA    ANN    HIS 
WIFE  r.  DANOERFIELD. 


Devise — "  Issue,"  CoHttnution  of — Z)i«- 
entaiUng  Deed. 

Tettator  devised  lands  to  his  grandson, 

O.  D,  to  hold  the  same  unto  and  la  the  use 

•/ike  said  G.  D,for  the  term  of  his  natural 

itfe ;  and  from  his  decease  unto  and  to  the 

use  of  all  and  evert/  the  lawful  issue  of  the 

taid  O.D,  their  heirs  and  assigns  for  ever, 

eqtuiUjf,  at  tenants  in  common,  and  not  as 

joint  tenants,  tahen  and  as  he  or  theg  should 

mttaim  his,  her,  or  their  age  or  ages  of 

tspentjf-one  years.     And  testator  devised  all 

tke  residue  and  remainder  of  his  real  and 

perMmal  estate  and  effects,  whatsoever  and 

wheresoever,  not  before  otherwise  disposed  of, 

to  his  daughter  S.  D,  absolutelg,  for  her  own 

seie  and  separate  use:— Held,  that  issue 

tPiU  to  be  construed  "  children,"  and  that 

O.  D.  took  only  an  estate  for  life,  with 

remainder  to  his  children  as  purchasers; 

therefore,  that  on  his  dying  without  issue, 

S.  D-  took  under  the  residuary  devise,  ol- 

tkatiyh  G.  D.  had,  in  his  lifetime,  executed  a 

deed  ofdisentaUer ;  inasmuch  as  such  deed, 

eaeemUd  under  the  3  <$•  4  IVill.  4.  c.  71, 

doe»  not  bar  future  contingent  estates,  unless 

executed  by  a  party  who  was  in  fact  tenant 

MB  tail. 

This  was  an  action  of  detinue  for  the 
title-deeds  of  an  estate,  of  which  the  de- 
claration alleged  that  the  plaintiffs  were 
lawfully  possessed,  as  of  their  own  pro- 
perty, Ht  right  of  the  plaintiff  Maria  Ann. 
Tbe  defendant  pleaded,  first,  non  detinet; 
aeoondly,  Uiat  the  plaintiffs,  in  right  of  the 
said  Maria  Ann,  were  not  possessed  as  of 


their  own  property  of  the  deeds,  &c.,  in  tbe 
declaration  mentioned.     Issues  thereon. 

By  consent  of  the  parties,  the  following 
case  was  stated,  under  a  Judge's  order,  for 
tbe  opinion  of  this  Court: — Henry  Tay- 
lor, of  Barking,  in  the  county  of  Essex, 
carpenter,  being  seised  in  his  demesne  as 
of  fee  of  and  in  the  hereditaments,  for  the 
deeds  and  writings  relating  to  which  this 
action  is  brought  (and  which  are  herein- 
after described  as  and  called  "  the  premises 
in  question"),  on  the  21st  of  August  1823, 
duly  made,  signed,  and  published  his 
last  will  and  testament  in  writing,  bearing 
date  the  same  day  and  year  aforesaid,  and 
thereby  (amongst  other  things)  gave  and 
devised  the  premises  in  question  in  the 
words  following : — "  Also,  I  give  and  de- 
vise unto  my  grandson  Creorge  Dangerfield, 
all  those  three  freehold  messuages  or  tene- 
ments which  I  purchased  of  James  Haw- 
kins Hayllar,  with  the  outhouses,  yards 
and  gardens,  and  appurtenances  thereto  be- 
longing, situate  in  the  High  Street  of  Bark- 
ing aforesaid,  and  now  in  the  occupation  of 
William  Bowers,  John  Wallround,  and  Wil- 
liam Reed  ;  also  all  that  freehold  piece  or 
parcel  of  marsh  land  which  I  purchased  of 
James  Sanders,  Esq.,  called  Little  Paradise 
Marsh,  containing,  by  estimation,  four  acres, 
or  thereabonts,  with  the  appurtenances 
thereunto  belonging,  situate  in  Barking 
aforesaid,  and  now  in  the  occupation  of 
James  Crow,  his  under-tenants  or  assigns ; 
to  hold  the  same  unto  and  to  the  use  of  my 
grandson,  George  Dangerfield,  for  and  dur- 
ing the  term  of  his  natural  life ;  and  from 
and  immediately  after  bis  decease,  I  do  give 
and  devise  the  same  unto  and  to  the  use  of 
all  and  every  the  lawful  issue  of  my  said 
grandson,  George  Dangerfield,  their  heirs 
and  assigns  for  ever,  equally,  as  tenants  in 
common,  and  not  as  joint-tenants,  when, 
and  as  he,  she,  or  they  shall  attain  his,  her,  or 
their  age  or  ages  of  twenty-one  years."  And 
in  the  said  will  was  also  contained  a  devise 
and  bequest  of  the  residue  and  remainder 
of  the  real  and  personal  estate  of  the  said 
testator,  in  the  words  or  to  the  effect  fol- 
lowing, that  is  to  say — "  Also  I  give  and 
bequeath  all  my  stock  and  utensils  in  trade, 
household  furniture,  plate,  linen,  and  china, 
and  all  other  my  real  and  personal  estate 
and  effects,  whatsoever  and  wheresoever, 
not  hereinbefore  by  me  otherwise  disposed 
ot,  unto  ray  said  daughter,  the  wife  of  the 
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said  James  Dangerfield,  to  and  for  her  own 
Hole  and  separate  use,  benefit,  and  disposal, 
independent  of,  and  without  being  subject 
or  liable  to,  the  debts,  controul,  nianage- 
ment,  or  engagements  of  her  present  or  any 
future  husband  she  may  marry,  in  manner 
hereinbefore  mentioned." 

The  said  Henry  Taylor,  after  the  making 
of  the  said  will,  died  seised  of  the  said  pre- 
mises in  question,  and  without  having  re- 
voked or  in  any  manner  altered  the  same 
will,  leaving  the  said  George  Dangerfield 
and  Sarah  Dangerfield,  respectively,  him 
surviving  ;  and  also  leaving  his  grandson, 
Henry  Wellington  Taylor,  his  heir-at-law, 
and  which  said  will  was  duly  proved  in  tlie 
proper  ecclesiastical  court. 

The  said  George  Dangerfield  entered  into 
possession  of  the  premises  in  question,  and 
continued  possessed  thereof  until  the  month 
of  July  1824,  when  he  departed  this  life 
without  having  had  any  issue.  The  said 
George  Dangerfield,  on  the  1 6th  day  of 
January  1844,  by  an  indenture  of  disen- 
tailer,  duly  executed  by  the  said  George 
Dangerfield,  Eliza  his  wife,  and  the  said 
Henry  Wellington  Taylor,  conveyed  the 
premises  in  question  to  the  said  Henry 
Wellington  Taylor  and  his  heirs,  to  the 
uses,  on  the  trusts,  and  for  the  purposes  in 
that  indenture  mentioned. 

The  said  Sarah  Dangerfield,  the  residuary 
devisee,  departed  this  life  in  the  month  of 
May  1 837,  intestate,  leaving  Henry  Danger- 
field  her  eldest  son  and  heir-at-law. 

The  said  Henry  Dangerfield,  on  the  I3th 
day  of  February  1838,  duly  made  and 
published  his  last  will  and  testament  in 
writing,  bearing  date  on  the  same  day 
and  year  last  aforesaid,  in  the  words  or  to 
the  efiect  following,  that  is  to  say,  "  First, 
I  direct  that  all  my  just  debts,  funeral  ex- 
penses, and  testamentary  charges,  be  fully 
paid  and  settled.  After  which,  I  bequeath 
the  whole  of  my  property,  of  whatever  de- 
scription, unto  my  wife,  Maria  Ann  Danger- 
field,  for  her  sole  use  and  benefit,  namely, 
my  household  furniture,  my  ready  money, 
my  funded  property,  my  interest  in  the 
house  and  shop  I  occupy,  my  landed  pro- 
perty, also  my  plate,  and  any  kind  of 
property  I  may  die  possessed  of,  for  her 
sole  use  and  benefit;  and  I  also  appoint 
my  said  wife,  Maria  Ann  Dangerfield,  my 
sole  executrix." 

The  said  Henry  Dangerfield,  after  the 


making  of  his  said  will,  namely,  on  the 
10th  day  of  April  1839,  departed  this  life, 
without  having  revoked  or  in  any  manner 
altered  the  same,  leaving  the  said  Maria 
Ann  Dangerfield,  his  widow,  him  surviving; 
and  the  said  will  was,  soon  after  the  deeeaie 
of  the  said  testator,  duly  proved  in  the 
proper  ecclesiastical  court 

The  said  Maria  Ann  Dangerfield,  after 
the  decease  of  her  said  husband,  namely, 
on  the  20th  day  of  January  1844,  inter- 
married with  and  became  the  wife  of  die 
plaintiff,  Edward  Slater,  and  is  one  of  the 
plaintiffs.  The  defendant  is,  and  was,  be- 
fore and  at  the  commencement  of  this  action, 
in  the  possession  of  the  deeds  and  writnigs 
for  which  this  action  is  brought,  and  has 
refused  to  deliver  them  up  to  the  plainti&, 
or  to  either  of  them,  or  to  any  one  on  their 
or  either  of  their  behalves,  although  he  has 
had  due  notice  of  the  intermarriage  of  the 
plaintiifs,  and  although  the  said  deeds  and 
writings  have  been,  before  this  action  was 
brought,  and  since  the  intermarriage  of  the 
plaintiff's,  duly  demanded  of  him.  Copies 
of  the  said  wills  of  the  said  Henry  Taylor 
and  Henry  Dangerfield,  respectively,  and 
also  a  copy  of  the  said  indenture  of  disen- 
tailer,  and  also  a  copy  of  the  issues  in  this 
cause,  are  contained  in  the  appendix  to 
this  case,  and  are  for  all  purposes  to  he  con- 
sidered as  constituting  a  part  of  this  ease, 
and  by  the  Court,  counsel,  and  all  parties, 
to  be  used  and  referred  to  accordingly. 

The  questions  for  the  opinion  of  the 
Court  were : — First,  whether  the  said  George 
Dangerfield  took  merely  an  estate  for  life 
in  the  premises  in  question,  under  and  by 
virtue  of  the  will  of  the  said  Henry  Taylor? 
Secondly,  whether,  in  the  events  which  hap- 
pened, the  said  Sarah  Dangerfield  took  an 
estate  in  fee  simple,  expectant  on  the  de- 
cease of  the  said  George  Dangerfield  in  the 
premises  in  question,  under  and  by  virtne 
of  the  said  will  ? 

If  the  Court  should  be  of  opinion,  that, 
under  and  by  virtue  of  the  said  will,  the 
said  George  Dangerfield  took  merely  an 
estate  for  life,  and  that  the  said  Sarah 
Dangerfield  took  an  estate  in  fee  simple  in 
remainder  in  the  premises  in  question,  and 
that  the  said  estate  was  not  defeated  by  the 
deed  of  disentailer,  then  the  defendant  agreed 
that  judgment  should  be  entered  generally 
for  the  plaintiffs,  by  confession  of  the  defen- 
dant, in  respect  of  all  the  deeds,  &c.  men- 
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tioned  in  the  declaration,  damages  3,0002. 
(to  be  reduced  to  1«.  upon  the  delivering 
up  of  the  said  deeds,  &c.);  but  if  the  Court 
should  be  of  opinion  that  the  said  George 
Dangerfield  took  a  greater  estate,  or  that 
the  said  Sarah  Dangerfield  did  not  take  an 
estate  in  fee  simple  in  remainder  in  the 
premises  in  question,  under  or  by  virtue  of 
the  said  will  of  the  said  Henry  Taylor,  or 
that  the  same  was  defeated  by  the  said  deed 
of  disentailer,  then  the  said  plaintiffs  agreed 
ttiat  a  judgment  should  be  entered  against 
the  plaintiffs  of  nolle  prosequi ;  such  judg- 
ment, in  «ther  case,  to  be  entered  imme- 
diately after  the  decision  of  this  cause,  or 
otherwise,  as  the  Court  may  think  fit.  The 
case  was  argued  at  the  sittings  after  Trinity 
term  1845,  by — 

Smirke,  forthe  plaintiffs. — He  contended, 
first,  that  the  word  "issue,"  as  it  was  used 
in  this  will,  was  synonymous  with  children, 
and  that  there  was  no  inflexible  rule  of  law 
to  prevent  such  a  construction,  where  upon 
the  whole  will  it  appeared  that  such  was  the 
testator's  intention.  Therefore  that  George 
Dangerfield  took  for  life  only,  and  that  on 
his  death  without  issue,  the  residuary  devise 
took  effect.  He  referred  to  the  following 
cases — Festing  v.  ^Uen(l),  Doe  d.  Bills 
V.  Hopkinson{2),  Merest  v.  James (3),  Lees 
V.  Moseley  (4),  and  Oreenwood  r.  RothtveU 
(5).  Secondly,  that  under  the  words  of  the 
residuary  devise,  all  the  real  estate  undis- 
posed of  by  the  devise  to  G«orge  Danger- 
fidd  and  his  children,  passed  to  Sarah 
Dangerfield,  whose  estate  upon  bis  death 
withoat  issue  becomes  an  indefeasible  estate 
in  fee.  And  lastly,  that  the  deed  of  disen- 
tailer executed  by  George  Dangerfield,  did 
not  operate  to  defeat  that  estate,  inasmuch 
as  under  the  3  &  4  Will.  4.  c.  74.  s.  3,  it 
had  the  effect  of  a  recovery  at  common  law 
only,  when  made  by  a  tenant  in  tail. 

BcviU,  coDtrit,  on  the  fint  point,  con- 
tended, that  they  could  not  consistently 
with  the  rules  of  law,  give  effect  to  the 
word  "  issue,"  as  a  word  of  purchase.  That 
even  Uie  words  "  children"  and  "  son"  had 

(1>  12  Mn.  &  W«b.279;  s-o.  13  Law  J.  Rep. 
(lf.«.)  Exch.  74. 

(S)  5  Q.B.  Rep.  223 ;  s.o.  13  Law  J.  Rep.  (n.s.) 
Q.B.  85. 

(S>  1  Brod.  &  Bing.  484. 

(4)  1  Yon.  &  CoL  £89 ;  a.  r.  3  Law  J.  Rep.  (n.s.) 
Ex.  Eq.  78. 

(5)  6  Maii.&  Gr.  628 ;  s.c.  12  Law  J.  Rep.(NA) 
C.P.  259. 


been  held  to  be  words  of  limitatioi^— Robin- 
son V.  Robinson  (6),  Broadhurat  v.  Morris 
(7),  MeUish  v.  Mellish  (8),  Doe  d.  Garrod 
V.  Garrod  (9).  That  "  issue  "  was  primd 
facie  a  word  of  limitation — Doe  v.  Applin 
(10),  Denn  v.  Puckey{\l),  Doe  d.  Cocky. 
Cooper  {12),  Mogg  v.  Mogg{\Z),  King  v. 
Burchell{\A),  Tate  v.  C2or* (15),  Jesson 
V.  Wright  {\Q),  Doe  A.  Atkinson  v.  Featker- 
«(on  (17);  and  that  there  were  many  cases 
shewing  that  the  words  of  division,  "as 
tenants  in  common,"  would  not  prevent  an 
estate  tail  from  being  acquired — Jesson  v. 
Wright,  Doe  d.  Cock  v.  Cooper,  King  ▼. 
BureheU,  Bennett  y.Tankerville (is).  On 
the  second  point,  that  the  words, "  all  other 
my  real  and  personal  estate,"  designated 
property  and  not  the  interest — Doe  d.  Hur- 
rell  V.  HurreU  (19)  and  Doe  A.  Lean  v. 
Lean  {20).  And  on  the  third  point,  that 
even  if  George  Dangerfield  took  an  estate 
for  life  only,  the  estates  in  his  children  were 
contingent,  and  would,  in  the  meantime, 
vest  in  the  heir-at-law.  That  the  disen- 
tailer had  the  effect  of  a  fine  and  recovery 
formerly,  in  diverting  the  contingent  estates 
and  creating  a  tortious  fee. 
Smirke,  in  reply. 

Cur.  adv.  vull. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Parke,  B. — This  was  an  action  for  the 
title-deeds  of  an  estate  at  Barking ;  and 
the  only  question  is,  whether  the  plaintiffs 
are  the  parties  entitled  to  the  land  to  which 
the  deeds  relate.  The  question  arises  under 
the  will  of  Henry  Taylor,  which  bean  date 
the  21  St  of  August  1823;  and  which,  so  far 
as  it  is  material  to  state  it,  is  as  follows : 
"  also,  I  give  and  devise  unto  my  grandson, 
George  Dangerfield,  all  those  three  freehold 

(6)  I  Burr.  38. 

(7)  2  B.&  Ad.  I;  s.e.9LawJ.1Up.K.B.  27. 

(8)  3B.  8cC.  250;  s.o.2Law  J.Rep.  K.B.43. 

(9)  2  B.  &  Ad.  87 ;  «.  o.  9  Law  J.  Rep.  K.B.  149. 

(10)  4  Term  Rep.  82. 

(11)  5  Ibid.  299. 

(12)  1  Eoat.  229. 

(13)  1  Mer.  634. 

(14)  1  Eden.  C.C.  424 ;  a.  o.  4  Term  Rep.  296,  n. 

(15)  1  Bear.  100;  s.«.  8  Law  J.  Rep.  (n.s.) 
Cbaoc.  60. 

(16)  2  BIL  1. 

(17)  1  B.&Ad.994;  ■.a.9LawJ.Rep.K.B.16S. 

(18)  19  Vet.  170. 

(19)  5  B.  &  Aid.  18. 

(20)  1  Q.B.  Rep.  229;  s.o.  10  Law  J.  Rep.  (n.s.) 
Q.B.  60.        « 
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messaages  or  tenements,  which  I  parchased 
of  James  Hawkins  Hayllar,  with  the  out- 
houses, yards  and  gardens,  and  appurte- 
nances thereto  belonging,  situate  in  the 
High  Street  of  Barking,  {foresaid,  and  now 
in  the  occupation  of  William  Bower,  John 
Wallround,  and  William  Reed ;  and  also  all 
that  freehold  piece  or  parcel  of  maish  land, 
which  I  purchased  of  James  Sanders,  Esq., 
called  Little  Paradise  Marsh,  containing,  by 
estimation,  four  acres,  or  thereabouts,  with 
the  appurtenances  thereunto  belonging,  si- 
tuate in  Barking  aforesaid,  and  now  in  the 
occupation  of  his  under-tenants  or  assigns ; 
to  hold  the  same  unto  and  to  the  use  of  my 
said  grandson,  George  Dangerfield,  for  and 
during  the  term  of  his  natural  life;  and 
from  and  immediately  after  his  decease,  I 
do  give  and  devise  the  same  unto,  and  to 
the  use  of  all  and  every  the  lawful  issue  of 
my  said  grandson  George  Dangerfield,  their 
heirs  and  assigns  for  ever,  equally,  as 
tenants  in  common,  and  not  as  joint  tenants, 
when  and  as  he,  she,  or  they,  shall  attain 
his,  her,  or  their  age  of  twenty -one  years." 
In  the  said  will  was  also  contained  a  devise 
and  bequest  of  the  residue  and  remainder 
of  the  real  and  personal  estate  of  the  said 
testator,  to  the  effect  following,  that  is  to 
say — "Also  I  give  and  bequeath  all  my 
stock  and  utensils  in  trade,  household  fur- 
niture, plate,  linen,  and  china,  and  all 
other  my  real  and  personal  estate  and  effects, 
tehatsoever  and  wheresoever  not  herein- 
before by  me  otherwise  disposed  of,  urtto 
my  said  daughter  Sarah,  the  wife  of  the 
said  James  Dangerfield,  to  and  for  her  sole 
and  separate  use  and  benefit,  and  disposal, 
independent  of,  and  without  being  subject 
or  liable  to  the  debts,  controul,  manage- 
ment, or  engagements  of  her  present  or  any 
other  fiiture  husband  she  may  marry,  io 
manner  hereinafter  mentioned.  H.  Taylor 
died  seised  soon  after  the  date  of  his  will ; 
and,  on  his  death,  O.  Dangerfield,  die  de- 
visee, entered ;  and,  being  seised,  be,  on  the 
18th  of  January  1844,  by  an  indenture  of 
disentailer,  conveyed  the  property  in  ques- 
tion to  certain  uses,  under  which  the  de- 
fendant, claiming  title  to  the  lands,  obtained 
possession  of  the  deeds  in  question.  In  July 
1844,  G,  Dangerfield  died,  never  having 
had  any  issue.  Sarah  Dangerfield,  the 
residuary  devisee,  died  in  1837;  and  all 
her  right  to  the  lands  in  question,  under 
the  residuary  devise,  has  become  vested  in 


the  plaintiffs.  This  action  is  Imnigfatfor 
the  conversion  by  the  defendant  of  the 
deeds  in  question ;  and  it  is  admitted  that 
a  verdict  shall  be  entered  for  the  plaintifi, 
if,  under  the  circumstances,  they  are  en- 
titled to  the  lands  devised  by  6.  Daofia'- 
field.  The  point,  therefore,  to  be  decided 
is,  what  estate  O.  Dangerfield  took!  If 
he  took  an  estate  tail,  then,  by  the  deed  of 
disentailer,  the  rights  of  all  persons  in  re- 
mainder, including  the  plaintiffs,  who  daim 
under  S.  Dangerfield,  the  residnary  devisee, 
have  been  buied,  and  the  present  action 
cannot  be  sustained ;  bat  if  he  took  fw  life 
only,  with  remainder  to  his  children  as  pw- 
chasers,  then,  as  he  never  had  any  issue,  oa 
his  death  the  plaintiff,  as  claiming  wAs 
the  residuary  devisee,  became  enttded  to 
possession,  and  will  be  entitled  to  recover 
in  this  action.  The  question,  therefore,  ii 
one  of  those  which  ace  of  very  fiequcat 
occurrence,  namely,  whether  &e  wont 
"  issue"  is  to  be  treated  as  a  word  of  limit- 
ation, or  a  word  of  purchase.  The  genenl 
rule,  in  such  cases,  is  clear  and  weU  esta- 
blished. The  word  "issue"  in  a  will, 
primd  facie  means  the  same  thing  as  hdn 
of  the  body,  and  is  to  be  construed  ass 
word  of  limitation.  But  this  primd  foot 
eonstruction  will  give  way,  if  there  be  oa 
the  face  of  the  will  sufficient  to  ^w  that 
the  word  was  intended  to  have  a  less  ex- 
tended meaning,  and  to  be  applied  <nly  to 
children,  or  to  descendants  of  a  partieidar 
class,  or  at  a  particular  time.  Thoagb, 
however,  the  rule  thus  stated  is  perie^j 
simple,  yet  its  application  is  often  very  dif- 
ficult. The  real  question  in  each  partKnlsr 
case  is,  what  are  the  droumstances  which 
•re  to  be  considered  suflident  to  indicate 
that  the  word  has  been  used  in  a  restricted 
sense  ?  Indeed,  the  rule  itself  is  one  not 
more  applicable  to  the  word  "  issue"  than 
it  is  to  the  words  "  heirs  of  the  body,"  or, 
indeed,  to  any  other  words  which  can  be 
sug^sted.  In  all  cases  the  primA  feat 
import  of  words  used  by  a  testator  is  lidde 
to  be  controuled  or  modified  by  the  context 
When  it  was  established  that  a  devise  to 
a  man  and  his  issue  means  the  same  thing 
as  a  devise  to  him  and  the  heirs  of  his  body, 
it  might  have  appeared  reasonable  to  hold, 
that  all  the  rules  of  construction  applicable 
to  the  latter  words  were  applicable  to  the 
former  also ;  considering  the  great  impor- 
tance of  abiding  by  general  rules  in  ibe 
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interpretation  of  mils,  with  a  view  of  attain- 
ing as  Boch  certainty  and  uniformity  of 
decision  as  the  subject  admits.     But  the 
Courts  have  been  less  reluctant  to  narrow 
the  printd  facie  meaning  of  the  word ' '  issue," 
than  of  the  words  "  heirs  of  the  body,"  and 
have  done  so  in  some  cases  so  nearly  re- 
sembling the  present,  and  so  incapable  of 
being  distinguished  from  it  on  any  satisfactory 
ground,  that  we,  without  deciding  what  the 
construction  would  have  been  if  the  words 
"heirs  of  the  body"  had  been   used,  feel 
ourselves  bound  to  take  the  same  course, 
and  to  hold  that  the  grandson  George  Dan- 
gers eld  took  an  estate  for  life.     The  case 
of  Greenwood  v.  Rothwell  is  precisely  in 
point.      That  was  a  devise  to  J.  O.  for  his 
life,  and  after  his  decease  to  all  and  every 
the  issue  of  his  body,  as  tenants  in  common, 
and  the  heirs  of  such  issue.     Under  this 
devise  the  Court  of  Common  Pleas  decided, 
that  J.  G.  took  an  estate  for  life  only.  That 
case  is  a  distinct  authority  for  holding,  that, 
trhere  there  is  a  devise  to  one  for  life,  with 
remainder  to  his  issue  as  tenants  in  common, 
with  a  limitation  to  the  heirs  general  of  the 
issue,  the  issue  take  as  purchasers  in  fee. 
It  would  be  impossible  for  us  to  decide  in 
the  case  before  us,  that  the  grandson  took 
«a  estate   tail  without  at  the  same  time 
tinne  overruling  the  ease  of  Greenwood  v. 
HtUnatU.    All  the  circumstances  there  in- 
dicating that  the  word  "  issue"  was  used  as 
a  word  of  purchase,  and  not  of  limitation, 
oeonr  also  in  the  case  before  us,  with  the 
fiuther  circumstance,  that  in  the  present 
caae  the  parties  to  take  under  the  descrip- 
tioB  of  "  issue,"  are  only  to  take  when  and 
a*  they  attain  the  age  of  twenty-one  years, 
which  brings  the  case  very  closely  within 
the  principle  of  Merest  v.  James,  where 
a  gift  over  in  case  of  the  issue  dying  under 
twenty-one,  was,  of  itself,  held  sufficient  to 
titerw  that  the  word  "  issue"  was  used  in  its 
limited,  and  not  in  its  general  sense.  Whe- 
ther the  decision  in   that  case  was  quite 
nariafisrtnry  is  not  now  the  question ;  but  it 
would  be  a  strong  thing,  where,  as  in  the 
preaent  case,  we  find  as  well  the  qualification, 
srhicfa  in  Oreentnod  v.  Rothwell  was  suffi- 
cient to  induce  the  Court  to  treat  the  word 
•*  JMiin"  as  a  word  of  purchase,  as  also  the 
eiretcmstances  which,  in  Merest  v.  James, 
-were  considered  to  have  the  same  effect,  to 
hold    that  both  those  cases  are  to  be  dis- 
r^axded,  and  that  acting  on  the  same  sup- 


posed rale  of  law  the  more  extended  and 
legitimate  meaning  of  the  word  "issue" 
must  be  adhered  to.  But  it  is  not  merely 
those  two  cases  which  we  should  have  to 
encounter  in  deciding  that  the  grandson  took 
an  estate  tail.  Such  a  decision  would  be  in 
direct  opposition  to  the  case  of  Lees  v. 
Moteley  in  this  court.  That  was  a  devise 
to  H.  J.  for  life,  with  remainder  to  his  law- 
ful issue,  and  their  respective  heirs,  in  such 
shares  as  H.  J.  should  appoint;  but  in 
case  H.  J.  should  not  marry  and  have  issue 
who  should  attain  twenty-one,  then  to 
testator's  son  and  his  heirs.  The  Court, 
after  great  deliberation,  held  "  issue"  there 
to  be  a  word  of  purchase,  and  that  H.  J. 
took  for  life  only.  The  decision  proceeded 
on  the  ground  that  the  issue  were  intended 
in  default  of  appointment  to  take  as  tenants 
in  common,  and  to  take  an  estate  in  fee,  but 
only  in  the  event  of  their  attaining  twenty- 
one;  and  those  circumstances  were  held 
sufficient  to  shew,  that  "  issue"  was  used  in 
its  restricted  and  not  in  its  primd  facie 
general  meaning  of  descendants  extending 
through  all  time.  This  case  appears  to  us 
not  merely  to  be  decisive  of  the  present, 
but  to  go  beyond  it ;  for,  in  thatcase,  there 
was  what  is  not  found  here,  viz.  adevise  over : 
a  circumstance  which  has,  in  several  cases, 
been  mainly  and  even  exclusively  relied  on 
as  the  ground  for  deciding  the  word  "  issue" 
to  have  been  used  in  its  extended  sense,  and 
as  a  word  of  limitation. 

This  was  certainly  the  main  ground  on 
which  the  cases  of  Doe  v.  Afplin  and  Doe 
V.  Cooper,  relied  on  by  the  defendant,  pro- 
ceeded. The  Court,  in  these  and  similar 
cases,  construed  the  devise  over  in  default 
of  issue,  as  clearly  meaning  a  devise  on  a 
general  faUure  of  issue;  and  proceeding  on 
that  construction  of  the  devise  over,  it  was 
a  very  natural  corollary  that  the  original 
devise  to  the  issue  must  have  been  also 
intended  to  embrace  all  issues,  so  as  to 
make  the  objects  of  the  devise  co-extensive 
with  those  on  failure  of  whom  the  devise 
over  was  to  take  effect;  and  this  might  fairly 
justify  the  Court  in  disregarding  circum- 
stances which,  but  for  the  devise  over, 
would  have  had  the  effect  of  narrowing  the 
primd  facie  meaning  of  the  word  "  issue." 
All  the  other  cases  relied  on  by  the  defen- 
dant will,  on  examination,  be  found  either 
to  have  turned  on  the  words  heirs  of  the 
body,  and  not  the  word  issue,  or  else  to 
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have  wanted  some  of  the  circumstances 
which,  in  Merest  v.  James,  Lees  v.  Moseley, 
and  Greenwood  v.  Rothwell,  vete  held  to 
make  the  word  "  issue"  a  word  of  purchase, 
and  not  a  word  of  limitation.  Upon  these 
authorities,  we  feel  ourselves  bound  to  hold 
that  the  grandson,  G.  Dangerfield,  took  for 
life  only,  and  that  on  his  death,  without 
having  had  issue,  the  residuary  devise  took 
effect.  It  may  be  right  to  advert  to  one 
matter  contended  for  in  the  argument  at 
the  bar,  namely,  that  in  this  case  there  was 
in  fact  a  devise  over,  inasmuch  as  the  resi- 
duary clause  would  carry  all  the  interest 
not  previously  given  to  the  issue ;  but  this 
is  founded  altogether  in  fallacy.  The  gift 
over,  in  the  cases  where  that  has  been  relied 
on,  has  always  been  a  gift  over  expressly 
on  default  of  issue ;  and  its  importance,  in 
helping  the  Court  to  come  to  a  decision, 
has  depended  entirely  on  the  circumstance 
that  it  is  to  take  effect  only  on  a  general 
failure  of  issue.  Whether  the  language  has 
always  been  such  as  fairly  to  warrant  the 
Court  in  saying  that  the  devise  over  was  to 
take  effect  only  on  a  general  failure  of  issue, 
and  so,  reasoning  backwards,  to  infer  that  in 
the  original  devise  the  word  "  issue,"  meant 
issue  extended  through  all  generations,  may 
be  matter  of  doubt;  but  it  is  quite  clear 
that  the  tenor  of  the  reasoning  on  which 
in  these  cases  the  Judges  have  proceeded, 
cannot  be  applied  to  a  general  residuary 
devise  of  all  not  previously  disposed  of.  It 
can  make  no  difference  whether  the  interests 
in  real  estate  undisposed  of  are  to  be  car- 
ried by  the  law  to  the  heir,  or  are  disposed 
of  by  the  testator  to  the  devisee.  It  remains 
only  to  advert  to  a  point  rather  suggested 
than  seriously  argued,  that,  even  taking 
6.  Dangerfield  to  have  been  tenant  for  life 
only,  yet  that  the  deed  of  disentailer  had 
the  same  effect  as  a  fine  or  recovery  would 
formerly  have  had  in  divesting  the  subse- 
quent contingent  estates,  and  so  creating  a 
tortious  fee.  But  the  answer  given  by  the 
plaintiffs'  counsel  was  conclusive.  The 
deed  would  have  had  no  such  operation  at 
common  law,  and  its  effect,  under  the  sta- 
tute, depends  entirely  on  its  having  been 
executed  by  a  tenant  in  tail ;  and  as  we  are 
of  opinion  that  G.  Dangerfield  was  not 
tenant  in  tail,  his  deed  can  have  no  statut- 
able operation. 

We  are  therefore  of  opinion  that  for  the 
reasons  we  have  already  stated,  G.  Danger- 


field  took  an  estate  for  the  term  of  hi*  life 
only ;  and  that,  on  his  death,  without  having 
had  any  issue,  the  plaintiffs,  claiming  under 
the  residuary  devise,  became  entitled  to  the 
lands  in  question,  and  consequently  that  they 
are  entitled  to  our  judgment  in  this  action. 
Judgment  for  the  plaintifi. 


1846. 

Nov.  19. 


BLACK  V.  LOW. 


Judge's  Order — Rule  of  Court. 

A  rule  for  making  a  Judge's  order  a  rtU 
of  court  and  for  the  costs  of  the  apfUeoim, 
is  absolute  in  the  first  instance,  providei 
there  be  an  affidavit  of  the  service  s»i^ 
disobedience  of  the  order. 

Prentice  moved  to  make  a  Judge's  atia 
for  payment  of  costs  a  rule  of  court,  and  sIm 
for  the  costs  of  the  application.  The  onlj 
question  was,  whether  the  rule  ongbt  to  be 
absolute  in  the  first  instance,  or  a  rule  to  ihew 
cause  only.  The  rule  of  court  of  May  27, 
1840(1)  declares,  "that  where  a  Jodge'i 
order  is  made  a  rule  of  court,  it  shall  be  put 
of  the  rule  of  court  that  the  costs  of  making 
the  order  a  rule  of  court  shall  be  paid  bj 
the  party  against  whom  the  order  is  nude; 
provided  an  affidavit  be  made  and  filed, 
that  the  order  has  been  served  on  the  party 
or  his  attorney,  and  disobeyed."  Intbii 
case  there  is  an  affidavit  to  that  effect,  tad 
the  practice  in  this  court  has  been,  that  die 
rule  shall  be  absolute  on  the  producdos  of 
such  an  affidavit — Thompson  v.  BiUhj(i)- 
It  must,  however,  be  mentioned,  that,  in 
Spicer  v.  Bond  (3),  an  application  similar 
to  the  present  was  refused  by  Wigfatnian,  J.i 
but  the  attention  of  the  learned  Judge  was 
not  called  to  the  rule  in  question. 

Per  Curiam. — As  a  matter  of  coarse,  s 
Judge's  order  may  be  made  a  rule  of  court 
in  the  foUowbg  term.  But  if  a  partyseda 
to  have  the  costs  of  making  that  order  a 
rule  of  court,  he  must  have  the  neoeasuy 
affidavit ;  and  as  that  exists  in  the  pmeat 
case,  the  rule  will  be  absolute  in  the  fint 
instance. 

Rule  absolfU. 

(1)  6Mee.  &  WeU.  602. 

(2)  11  Mee.  &  Wels.  361  ;  s.  c  12  Uw  J.  Bfp. 
(N.S.)  Ezeh.  301. 

(3)  2  UowL  N.S.  955. 
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MOORE  V.  HAOAN. 


1  ^  2  Fict.  c.  1 10.  as.  3.  ^  6.— Arrest- 
Amendment  of  Capias  and  Copy— Variance 
•—Discharge  out  of  Custody. 

A  defendant  hapiny  been  arrested  upon  a 
capias  directed  to  the  sheriffs,  instead  of  to 
the  sheriff  of  Middlesex,  applied  to  a  Judge 
for  hit  discharge.  The  Judge  refused  to 
discharge  him,  and,  on  the  application  of 
the  plaintiff,  made  an  order  for  amending 
the  writ  and  copy.  The  defendant,  having 
applied  to  the  Court  to  rescind  the  Judge's 
mrder,~-Held,  that  the  writ  was  properly 
mstnded;  that  neither  the  Court  nor  the 
Judge  had  power  to  aimend  the  copy ;  and 
that  the  defendant  was  entiiled  to  his  dis- 
charge, en  the  ground  of  the  variance  be- 
tmeen  the  writ  as  amended  and  the  copy. 

Qaaere — whether  the  defendant  could  be 
again  arrested  upon  the  writ  so  amended  by 
the  Judge. 

In   this  case  the  defendant   had   been 
arrested  under  a  writ  of  capias,  directed  to 
tiw  aheriflb,  instead  of  the  sheriff  of  Mid- 
dkaex,  and  a  copy  thereof  was  served  upon 
the  defendant :  he,  thereupon,  made  an  ap- 
plication to  Piatt,  B.  for  his  discharge,  on 
the  ground  that  the  capias  was  irregular  in 
beiag  directed  to  the  sheriffs  instead  of  the 
sheriff  of  Middlesex.     This  application  was 
diaiiiiased,   and   an   order   made   that   the 
plaintiff  should  be  at  liberty  to  amend  die 
wnt  a*d  oopy.     The  amendment  having 
been   acccordiagly  made,  the   present  rule 
was  obtained,  calling  upon  the  plaintiff  to 
diew   cmnae   why  the   order  of  Piatt,   fi. 
should  not  be  rescinded,  and  the  defendant 
diacbaiged  out  of  custody.    The  rule  was 
ebtaiaed  on  the  gnmnds  Uiat  the  learned 
Jadge  had  no  power  to  order  the  copy  of 
tbe  capias  to  be  amended,  as  that  document 
was  beyond  the  controul  of  the  plaintiff, 
bemg  in  the  defendant's  possession ;  and 
ibmt  if  the  capias  alone  were  amended,  the 
paper  eerved  upon  the  defendant  would  not 
be  »  trae  oopy  of  it;    that   if  the  capias 
wne  not  aoMmded,  it  would  be  bad,  as 
being  directed  to  the  sheriffs  of  Middlesex, 
whereas,  there  was,  in  fact,  but  one  sheriff, 
although  the  office  was  executed  by  two 
persoins.     The  defendant  would,  therefore, 
be  in  illegal  custody. 

New  Sbribs,  XVI.— Excbeq. 


Godeon  shewed  cause. — First,  the  inser- 
tion of  the  word  "sheriffs,"  instead  of 
"  sheriff,"  is  no  ground  for  discharging  the 
defendant  out  of  custody.  Secondly,  the 
Court  or  a  Judge  may  amend  the  capias 
and  the  copy,  where  the  plaintiff  would  be 
prejudiced  by  the  want  of  such  amendment. 
— Green  v.  Kettleby{l),  Plock  v.  Pacheco 
(2),  Bilton  V.  Clapperton(3).  Secondly, 
upon  the  merits  the  defendant  is  liable  to 
be  detained  in  custody. 

Bwmie,  in  support  of  the  rule.  — The 
learned  Judge  had  power  to  amend  the 
capias,  but  no  power  to  order  the  copy  of 
the  capias  to  be  amended.  In  Rennie  v. 
Bruce  (4),  where  there  was  an  application 
to  discharge  the  defendant  out  of  custody, 
on  the  ground  of  the  copy  of  the  capias 
being  defective,  Coleridge,  J.  refused  to 
amend,  saying,  that  it  had  been  decided  in 
Byjield  v.  Street  (6),  that  tlie  Court  had  no 
power  to  amend  the  copy  of  a  writ  of  capias. 
Copley  V.  Medeiros  (6)  shews  that  a  bail- 
bond  may  be  cancelled,  on  tbe  ground  of  a 
defect  in  the  copy  of  a  capias. 

[Parke,  B. — If  the  writ  is  to  be  consi- 
dered as  amended,  the  defendant  will  not 
be  in  proper  custody,  as  the  copy  cannot 
be  amended.  At  present,  therefore,  the 
defendant  is  not  lawfiilly  in  custody,  as  he 
has  not  been  served  with  a  true  copy  of  the 
writ.] 

He  then  contended  that  the  defendant 
was  entitled  to  be  discharged  upon  the 
merits. 

Pollock,  C.B.  —  There  is  a  case  of 
Maodonald  v.  Mortlock  (7)  which  has  not 
been  cited  at  the  bar,  as  to  which  we  pro- 
nounce no  opinion  whether  it  was  rightly 
or  wrongly  decided.  There  the  defendant 
was  described  in  the  capias  as  "  Mortlock," 
and  in  the  copy  as  "  Mortlake ;"  and  as  the 

(1)  6  Mm.  &  WeU.  731 ;  (.  «.  9  Law  J.  Rep. 
(N.s.)  Exch.  228. 

(2)  9  Ibid.  342;  s.  c.  U  Law  J.  Rep.  (n.s.) 
Ezeb.  106. 

(3)  Ibid.  473  i  a.  e.  11  Law  J.  Rep.  (n.8.)  Exek. 
107. 

(4)  2  Dowl.  &  LowQ.  946 ;  8.  c.  14  Law  J.  Rep. 
(11.8.)  Q.B.  207. 

(5)  10  Ring.  27;  s.e.  2  Uw  J.  Rep.  (h.s.)  C.P. 
171. 

(6)  8  Seo.  N.R.  172 ;  a.  o.  IS  Uw  J.  Rep.(M.a.) 
C  P  148. 

(7)  2  DowL  &  Lown.  963 ;  a.o.  14  Uw  J.  Rap. 
(N.8.)  Q.B.  244. 
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case  was  decided  after  that  of  Rennie  v. 
Bruce,  it  must  be  considered  that  the  latter 
decision  was  brought  to  the  attention  of 
the  learned  Judge  (8).  The  case  of  Mae- 
donald  v.   Morllake  was   decided  on  the 

authority  of v.  RentioUs,  mentioned 

in  a  note  to  Govld  v.  Logette  (9).  In  the 
present  case  I  think,  however,  that  the  de- 
fendant is  entitled  to  his  discharge  out  of 
custody,  but  he  must  undertake  not  to 
bring  any  action.  The  rule  will,  therefore, 
be  absolute  for  setting  aside  the  order  of 
my  Brother  Piatt,  as  far  as  it  relates  to 
amending  the  copy,  but  not  the  writ.  The 
writ  is  right,  the  copy  only  is  wrong.  The 
plaintiff  is  to  pay  the  costs. 

Parke,  B. — The  plaintiff's  affidaviU  for 
holding  the  defendant  to  bail,  have  not  been 
answered  on  the  merits;  the  defendant, 
therefore,  is  not  to  be  considered  as  dis- 
charged on  an  appeal,  under  the  act  of 
1  &  2  Vict.  c.  110.  The  proceedings  in 
this  case  have  been  irregular;  and  as  we 
have  determined  to  abide  by  the  rule  as  to 
allowing  alterations  to  be  made,  the  defect 
cannot  be  amended.  The  writ  itself  may 
be  amended,  and,  therefore,  the  order  of 
my  Brother  Piatt  is,  in  that  respect,  correct. 
But  the  order  is  bad  in  directing  the  copy 
to  be  amended.  By  the  Uniformity  of  Pro- 
cess Act,  there  must  be  a  regular  writ  of 
capiat,  and  a  true  copy  served  upon  the 
defendant.  Now  in  the  present  case  there 
is  a  regular  writ,  by  virtue  of  the  amend- 
ment, presuming  it  to  have  been  made; 
but  then  there  is  not  a  true  copy.  The 
arrest,  therefore,  is  irregular :  and  the  de- 
fendant is  not  in  lawful  custody.  As  to 
whether  he  can  be  arrested  under  the  writ 
so  amended  we  give  no  opinion.  It  is  better 
for  the  plaintiff  that  the  defendant  should 
be  discharged,  than  that  the  plaintiff  should 
incur  the  risk  of  an  action  being  brought 
against  him. 

Alderson,  B. — I  regret  that  a  party 
should  be  discharged  out  of  custody,  on  the 
ground  of  the  word  "  sheriffs"  having  been 
inserted  in  the  copy  of  the  writ,  instead  of 

(8)  Hennie  v.  Brnee,  and  Miedonald  v.  Hort- 
look  were  both  decided  bjr  Coleridge,  J.  in  the 
Bail  Court,  the  former  on  the  22nd  of  April,  the 
Utter  on  the  28tb. 

(9)  I  Chit.  Rep.  659. 


"sheriff;"  bat  as  the  cases  have  decided 
that  that  is  a  valid  ground  of  disehai^e,  I 
vubmit  to  their  authority  (10). 

Rule  abtobUe,  aeeordmfy. 


{DOB  ON  THE  SBVBKAL  DEWSU 
OP  E.  IXOTD,  LORD  HOSTTK 
AND  OTHERS  *.  THOIUI 
JONES. 

Inclosure  by  Lessee — Pretumptiim  of  Lam 
— Admission —  Con  weyanee. 

In  1756,  E.  L.  demited  to  R.J.  a  ftrm 
and  lands,  for  the  lives  ofR.  J,  kit  vife,  —d 
T.  J.  their  son.     The  farm  adjoined  a  em- 
mon,  over  which  the  occupiers  of  the  ftm 
had  rights  of  common.     Subteqnenlig  It 
the  lease,  R.  J.  inclosed  small  portiont  ^Ike 
common,   and  by  writing   indorsed  oa  tke 
lease,   and  signed  and  sealed  by  himsdf 
and  his  landlord,  dated  1778,  agreed  ihst 
the  inclosure  should  be  deemed  a  part  of  Ike 
farm,  and  should  be  occupied  by  R.  J,  kis 
executors,  S[C.,  at  the  yearly  rent  of6d.,  atd 
be  delivered  up   by   him   to   his  landleri 
ditched  and  fenced  at  the  end  of  tke  term. 
In  1785,  R.  J.  buik  a  house  upon  tke  com- 
mon, which  was  occupied  by   T.  M,  tad 
made  other  incloturet.     In  1792,  by  deeds 
of  lease  and  release,  he  bargained  and  sold 
to  hit  son  a  houte  buHt  upon  the  oonaos, 
occupied  by  T.  M.     No  pottettion  foUmtti 
the  deeds,  nor  were  the  deedt  delivered  it 
the  grantee.     By  another  timilar  iadmt- 
ment  on  tke  leate  in  1793,  it  was  agreed, 
that  a  house  on  the  eonmioii  oeempied  by  T. 
M,  and  all  ituilosuret  then  already  made, 
thotM  be  turrendered  to  the  landlord  at  Ike 
endofthe  demite;  andthat  R.  J.  should  re- 
pair  the  house  and  pay  6d.  annually  at  am 
acknowledgment  for  the  same.     Tke  fmm, 
the  house,  and  incloturet  were  pottetied  ami 
occupied  by  R.  J.  until  hit  death,  wken  Ikty 
then  patted  into  the  handt  of  other  i 
of  hit  family,  and  were  finally  in  tkej 
tion  of  T.  J,  the  last  cestui  que  vie, ! 
hU  death  in  1 837.     The  lessor  of  tke  plmia- 
tiff  was  the  heir  of  E.  L,  the  ordinal  letmr, 

(10)  In  Niool  e.  Boyne,  10  Biog.  339  i  (.c.  * 
Lbw  J.  Rep.  (n.8.)  C.P.  72,  vbere  the  writofcapiH 
had  been  directed  to  the  *■  sheriff*"  of  LoiMiao,  iad 
theoopT  aerred  upon  the  defendant  to  the  '* 
the  deft-ndaiit  was  disrharged  oat  of  emtody. 


Digitized  by 


Google      ^ 


MICHAELMAS  TERM,  1846. 


59 


and  tke  defendant  teas  the  heir  of  T.  J,  the 
cestui  qne  vie.  No  evidence  was  given  of 
any  payment  of  the  rente,  made  payable  by 
the  tteo  indorsements : — Held,  first,  that  it 
is  a  presumption  of  law,  that  a  tenant 
making  inelosures  makes  them  for  the  be- 
nefit of  his  landlord ;  secondly,  that  the  in- 
dorsements were  equivalent  to  an  admission 
that  R,  J.  inclosed  for  the  benefit  of  his 
landlord,  and  resembled  an  attornment; 
thirdly,  that  the  second  indorsement  did  not 
amount  to  an  invalid  surrender,  but  to  an 
agreement  to  surrender  ;  and  lastly,  that  the 
deeds  of  lease  and  release  conveyed  no 
interest  to  the  son  of  R,  J,  and  that  the 
lessor  of  the  plaintiff  was  entitled  to  recover. 

Ejectment  to  recover  a  cottage  and  seve- 
ral pieces  of  land,  in  the  extra-parochial 
place  of  Threapwood,  in  Flintshire.  The 
pieces  of  land  were  numbered  4,  5,  6,  7,  8, 
9,  and  10,  in  a  map  or  plan  annexed  to  the 
case. 

At  the  trial,  before  Coleridge,  J.,  at  the 
Flintshire  Summer  Assizes,  1844,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  case  : 
—By  indentures  of  demise,  dated  the  15th 
of  October  1756,  made  between  Edward 
Lloyd,  afterwards  Sir  E.  Lloyd,  Bart.,  of 
the  one  part,  and  Richard  Jones  of  the  other 
part,  the  said  E.  Lloyd  demised  to  R.  Jones, 
bis  heirs,  executors,  &c.,  Threapwood  Farm, 
m  the  parish  of  Worthenbury,  in  Flintshire, 
together  with  certain  closes  of  about  104 
acres,  for  the  lives  of  the  said  R.  Jones, 
Anne,  his  wife,  and  Thomas  Jones,  their 
uon,  and  the  life  of  the  survivor,  subject 
to  tlM  payment  of  a  yearly  rent. 

Threapwood  Farm  in  part  adjoins  the 
extra-parochial  place  of  Threapwood,  which 
consHts  entirely  of  a  common  of  consider- 
able extent,  over  which  the  occupiers  of 
Tbreapwood  Farm,  and  of  other  farms  in  the 
parish  of  Worthenbury  adjoining  thereto, 
have  rights  of  common.  Sir  R.  Puleston, 
Bart,  is  the  lord  of  the  manor  of  Worthen- 
bury. AAerthegrantingoftheabove  lease,  R. 
Jones,  the  lessee,  from  time  to  time  inclosed 
small  portions  of  the  waste  of  Threapwood, 
and  by  writing  indorsed  upon  the  said 
indenture  of  lease,  signed  and  sealed  by  Sir 
E.  LJoyd  and  the  said  R.  Jones,  and  duly 
attested  and  stamped,  dated  the  24th  of 
August  1778,  reciting  that  since  the  grant- 


ing of  the  said  lease  an  inclosure  had 
been  made  out  of  the  common  of  Threap- 
wood, of  about  two  acres  of  land,  over  and 
against  the  premises  demised,  it  was  thereby 
agreed  to  by  the  said  parties  that  the  said 
inclosure  should  be  deemed  and  taken  as 
part  of  Threapwood  Farm ;  and  that  the 
same  should  be  occupied  and  enjoyed  by 
the  said  R.  Jones,  his  executors,  adminis- 
trators, and  assig^ns,  during  the  lives  con- 
tained in  the  said  indenture,  at  the  yearly 
rent  of  6d,,  to  be  paid  by  the  said  R.  Jones, 
his  executors,  &c.,  to  Sir  E.  Lloyd,  his 
heirs,  &c.  And  the  said  R.  Jones  did,  for 
himself,  his  executors,  &c.,  covenant  with 
the  said  Sir  E.  Lloyd  that  he,  his  executors, 
&c.,  should  pay  to  Sir  E.  Lloyd,  his  heirs, 
&c.,  the  said  rent  of  6d.  when  demanded ; 
and  also  maintain  the  fences  and  ditches  of 
the  said  inclosure ;  and  likewise  deliver  up 
the  same  well  fenced  and  ditched  at  the  end 
or  sooner  determination  of  the  said  term  to 
the  said  Sir  E.  Lloyd,  his  heirs  and  assigns. 

The  inclosure  of  two  acres,  mentioned  in 
the  indorsement,  has  since  been  divided 
into,  and  now  forms,  the  two  pieces  num- 
bered 4  and  5  on  the  plan. 

By  another  writing,  indorsed  on  the  said 
lease,  signed  and  sealed  by  the  said  Sir  E. 
Lloyd  and  R.  Jones,  and  duly  attested  and 
stamped,  dated  the  27th  of  November  1 793, 
it  was  agreed  between  the  said  Sir  E.  Lloyd 
and  R.  Jones,  their  heirs,  &c.,  that  a  house, 
built  by  the  said  R.  Jones  on  Threapwood  ; 
and  all  inelosures  then  already  made  upon 
Threapwood,  or  which  thereafter  should  be 
made  upon  the  said  common,  by  the  said 
R.  Jones,  should  be  surrendered  up  to  the 
said  Sir  E.  Lloyd,  his  heirs,  &c.,  at  the  end 
of  the  said  witlun  demise ;  and  that  the  said 
R.  Jones,  his  heirs  and  assigns,  should  re- 
pair the  said  house  then  in  the  occupation  of 
Thomas  Mullock  ;  and  that  he,  the  said  R. 
Jones,  his  heirs,  &c.,  should  pay  to  the  said 
Sir  E.  Lloyd,  his  heirs,  &c.,  the  sum  of  6d. 
annually,  as  an  acknowledgment  for  the 
same.  The  house,  mentioned  in  this  latter 
indorsement,  is  the  cottage  and  out-build- 
ings sought  to  be  recovered  in  this  action, 
and  is  marked  No.  8.  Numbers  7  and  8 
were  inclosed  by  R.  Jones,  the  lessee,  be- 
fore 1783.  The  house  was  built  about 
1785,  and  numbers  6,  9,  and  10  were  in- 
closed about  the  same  time.  By  indentures 
of  lease  and  releaiie,  of  the  1st  and  2nd  of 
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May  1792,  made  between  the  said  R.  Jones, 
the  lessee,  of  the  one  part,  and  Richard  Jones, 
his  son,  of  the  other  part,  R.  Jones  the 
elder  bargained,  sold,  &c.,  to  R.  Jones  the 
younger  all  that  messuage  of  him,  the  said 
R.  Jones  the  elder,  being  on  Threapwood 
aforesaid  in  the  occupation  of  T.  Mullock. 
No  proof  waa  given  of  what  premises,  if 
any,  were  in  the  occupation  of  T.  Mullock ; 
nor  was  any  proof  given  that  possession 
followed  these  deeds,  or  that  the  deeds 
were  delivered  to  the  grantee.  R.  Jones, 
the  lessee,  continued  in  the  occupation  of 
Threapwood  Farm  until  his  death,  in  1804. 
It  was  then  occupied  by  his  son  Richard 
until  1 822,  and  afterwards  by  other  members 
of  his  family  until  18S7,  when  the  lease  was 
determined  by  the  death  of  Thomas  Jonea, 
the  last  cestui  que  vie.  Of  the  other  in- 
closures  R.  Jones,  the  lessee,  retained  pos- 
session until  his  death,  in  1804,  when  they 
were  afterwards  occupied,  together  with 
Threapwood  Farm,  by  R.  Jones  the 
younger,  until  his  death,  in  1822.  On  his 
death,  T.  Jones,  the  cestui  que  vie,  obtained 
possession  of  them,  and  in  1824  he  re- 
covered possession,  by  ejectment,  of  the 
cottage  and  inclosures  held  by  one  Edwards, 
who  had  been  put  into  possession  by  K. 
Jones,  the  lessee.  T.  Jones  recovered  as 
heir-at-law  of  bis  &ther,  and  of  his  brother, 
R.  Jones.  The  lessor  of  the  plaintiff.  Lord 
Mostyn,  is  the  heir-at-law  of  Sir  E.  Lloyd, 
and  the  defendant  is  the  heir-at-law  of  T. 
Jones,  the  cestui  que  vie.  No  evidence  was 
given  of  any  payment  of  the  rents  made 
payable  by  the  indorsements  of  the  24th  of 
August  1788  and  the  27th  of  November 
1793. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  lessor  of  the  plaintiff.  Lord 
Mostyn,  was  entitled  to  recover  all  or  any  part 
of  the  premises  in  question.  If  the  Court 
should  be  of  opinion  that  he  was  so  entitled, 
the  verdict  for  the  plaintiff  was  to  stand, 
and  to  be  entered  for  such  of  the  premises 
as  he  was  entitled  to  recover  :  if  the  Court 
should  be  of  a  contrary  opinion,  the  verdict 
was  to  be  entered  for  the  defendant. 

Jervis,  for  the  lessor  of  the  plaintiff. — 
There  are  two  points  in  this  oase,  and  on 
either  of  them  the  lessor  of  the  plaintiff  is 
entitled  to  recover.  First,  Lord  Mostyn  is 
entitled  to  Threapwood  Farm,  in  respect  of 
which   there  is  a  right   of  common  over 


Threapwood  Common.  His  ancestor  de» 
mised  this  farm  to  a  party  through  whom 
the  defendant  claims,  and  therefore  the  in- 
closures iirora  the  common  made  by  that 
party  must  be  presumed  to  have  beta 
made  for  tb«  benefit  of  the  lessor.  For 
although  it  was  once  doubted,  it  it  now 
settled  by  law,  that  if  a  tenant  indoae  laid 
adjoining  his  farm,  he  is  preaumed  to  have  in- 
closed for  the  benefit  of  bis  landlord — Bfym 
T.  Winteood{i),  Doe  d.  CheUnar  v.  Dnia 
(2),  Doe  d.  Colelough  v.  ^«Uiii«r(3),  Dot 
d.  Lewi*  v.  Ret*  (A).  In  the  pretrat  cast 
there  waa  nothing  to  shew  that  die  encrotdi* 
ment  was  not  made  in  right  of  the  ton. 
Secondly,  the  ineloanrea  Nos.  S  &  8  wen 
made  before  1778,  at  which  time  the  party, 
who  made  them,  has  admitted,  by  lus  in- 
dorsement, that  he  made  them  for  the  benefit 
of  his  landlord;  and  the  other  indosues 
being  made  about  1785,  are  simBaily  af- 
fected by  the  second  indorsement  made  in 
1793.  It  will  be  contended,  on  the  other 
side,  that  no  rent  has  been  paid  in  respect 
of  these  inclosures,  and  therefore  that  the 
defendant  has  acquired  a  title  to  them  by 
lapse  of  time. 

[Alderson,  B. — The  inclosures  have 
become  part  of  the  farm,  and  tber^are  the 
payment  of  rent  is  immaterial.] 

The  lessor  is  not  barred  by  omitting  to 
take  rent  from  his  lessee  daring  the  con- 
tinuance of  the  leaae^Doe  d.  Dosjr  ▼• 
Oxenhant^S).  Again,  the  omveyance  In 
the  son,  by  a  deed  which  was  not  delivcnd, 
cannot  operate  as  against  the  lessor. 

Toumiend,  contri.  —  It  is  stiU  vexata 
qutsitio  for  whose  benefit  an  indosnre  made 
by  a  tenant  is  to  enure,  and  it  has  not  yet 
been  fully  considered  in  banc.  The  case 
of  Doe  d.  Lewisv.  Bees  is  shortly  reported; 
besides,  there  the  land  encroached  from  the 
sea-coast  would  be  presumed  to  bekmg  to 
the  owner  of  the  adjoining  soil— Z«»e  ▼. 
Govett{6).  In  Doe  d.  Coleloughy.Mtl- 
liiur,  Lord  Kenyon  ruled  that  encroach- 
ments by  the  tenants  on  the  waste  did  not 
belong  to  the  landlord;  and  he  is  stated, by 

(1)  1  Taunt.  208. 

(2)  1  Esp.  461. 

(3)  Ibid.  MO. 

(4)  6  Car.  it  Pay.  610. 

(5)  7  Mee.  &  Wei*.  131 ;  t.  o.  10  Uw  J.  Rep- 
(k.s.)  Exch.  6. 

(6)  3  B.  &  Ad.  863 ;  s.  e.  I  Uw  J.  Rep.  (l.s.) 
K.B.  224. 
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the  reporter,  to  have  revolted  at  the  idea 
that  the  tenaat  could  make  the  landlord 
a  trespauer,  which  he  said  would  be  un- 
avoidably the  case,  if  the  landlord  could 
recover  in  this  ejectment. 

[AxDKRSON,  B.  —  That  observation  is 
answered,  by  saying  that  the  landlord  might 
have  repudiated  the  act.] 

In  Doe  A.  ChaUmar  v.  Davies,  the  same 
kamed  Judge  expressed  the  same  opinion. 
The  case  of  Bryan  v.  Winwood  is  distin- 
guishable, as  there  the  tenant's  encroach- 
ment was  upon  the  waste,  and  the  plaintiff, 
the  landlord,  was  the  lord  of  the  manor. 
That  is  not  the  case  here.  In  Doe  d.  Har- 
ri»om  V.  MmreU{6),  the  encroachment  was 
distinotljr  annexed  to  the  farm.  In  Doe  d. 
Dmitra9en  v.  iViUittna  (9),  the  lessor  of  the 
plaintUT  was  lord  of  the  manor,  and  it  did 
not  appear  what  part  the  defendant  had  in- 
closed. Here,  the  parts  inclosed  do  not 
immediately  adjoin  the  farm.  Secondly, 
the  first  indorsement  on  the  lease  shews 
that  the  tenant  inclosed  for  his  own  benefit, 
and  not  for  that  of  his  landlord ;  for  the 
land  is  to  be  occa{Hed  by  the  lessee,  R. 
Jones,  and  "his  executors,"  not  by  the 
B«xt  life. 

[Pollock,  C.B.— He  has  merely  made  a 
mistake  in  putting  "  executors"  for  heir:'] 

[  Aldbbsom,  B. — Is  not  this  indorsement 
eqnivalent  to  an  admission  that  the  original 
leasee  inclosed  for  the  benefit  of  his  land- 
lovd  ?  Besides,  the  latter  had  the  right  over 
the  common,  and  might  have  put  a  stop  to 
the  inclosare  if  he  had  thought  fit.] 

[RoLFE,  B. —  The  admission  that  the 
lessee  held  under  his  landlord  resembles  an 
attornment.] 

Again,  the  origmal  lessee  conveyed  the 
inclosures  6,  7,  8,  9,  and  10  to  his  son,  by 
a  deed  in  1792  ;  which  although  a  voluntary 
conveyance,  yet  being  prior  to  the  second 
indorsement  of  1793,  passed  the  inclosures 
in  question  to  his  son. 

fPoLLOCK,  C.B. — The  second  indorse- 
ment operates  by  way  of  admission,  not  as 
a  oonTeyaaee.  Suppose  a  tenant  occupies 
premises,  withont  paying  rent  for  eighteen 
years,  and  in  the  nineteenth  year  conveys 
them    to  his  son,  and  in  the  twentieth  year 


(8)  8  Car.  &  Pay.  134. 

(9)  7  IM.  U2. 


attorns  to  the  landlord,  the  conveyance 
gives  no  interest  to  the  son.  At  the  time 
of  the  conveyance  to  the  son  in  1792,  the 
lessee  had  no  title  to  the  inclosures.] 

Although  the  deed  was  not  delivered,  it 
still  passed  the  lessee's  interest  to  the 
son — ShalioH's  ctue  {10),  Again  the  second 
indorsement  is  a  surrender,  and  is  not 
valid. 

[Pollock,  C.B. — It  is  an  admission,  not 
a  grant ;  it  is  merely  an  agreement  to  sur- 
render.] 

It  is  submitted  that,  on  the  whole  case, 
the  defendant  is  entitled  to  judgment. 

Pollock,  C.B. — The  lessor  of  the  plain- 
tiff is  entitled  to  judgment.  If  there  had 
been  no  indorsement  in  this  case,  but  the 
landlord  had  asked  the  tenant  for  whose 
benefit  he  was  making  the  inclosures,  and 
the  answer  had  been  that  he  was  making 
them  for  the  benefit  of  the  landlord,  that 
would  have  been  sufficient. 

Alderson,  B. — The  presumption  of  law 
being  that  the  tenant  makes  inclosures  for 
the  benefit  of  his  landlord,  it  is  for  the  de- 
fendant in  this  case  to  rebut  that  presump- 
tion. Does  he  rebut  it  by  shewing  a  con- 
veyance to  his  Bon  ?  Togive  the  conveyance 
that  effect  it  ought  to  have  been  an  open 
act,  which  would  have  been  inconsistent 
with  such  a  presumption.  Here  the  eon- 
veyance  affords  no  answer  to  the  presump- 
tion of  law. 

RoLrE,  B.  and  Platt,  B.  concurred. 

Judgment  for  the  lessor  of  the 
plaintiff. 


1 S4  A    rSLEDDON  AN  D  ANOTH  EH,  A831G- 
1^    '   <    NEE8  OF  8LE0D0N,  A  BANK- 
°^"  ■   (_   RUPT  V,  CKUIKSHANK. 

Entire  Contract — Assignment, 

A  bankrupt  took  certain  premises  under  a 
lease,  which  provided,  that  any  greenhouse 
erected  by  him  should  belong  to  him,  and  not 
to  his  lessor.  He  afterwards  transferred  to 
the  defendant,  by  a  verbal  contract,  the  lease 
in  question,  a  greenhouse  erected  by  him,  to- 

(10)  Cro.  Elix.  7. 
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gether  with  the/vmiture  and  plants  therein, 
of  all  which  the  defendant  took  possession : 
— Held,  in  an  action  by  the  plaintiffs  as 
assignees  of  the  bankrupt  to  recover  the  price 
thereof,  that  they  were  entitled  to  recover 
the  value  of  the  furniture  and  plants,  but  not 
of  the  greenhouse,  as  the  contract  was  entire, 
and  no  valid  assignment  of  the  lease  had 
been  made  to  the  defendant. 

Assumpsit  for  fixtures  and  crops  of  fruit 
bargained  and  sold,  and  for  goods  sold  and 
delivered. 

Plea — non  assumpsit. 

At  the  trial,  before  Cresswell,  J.,  at  the 
last  Liverpool  Assizes,  the  following  facts 
were  proved : — The  plaintiffs  were  the  as- 
signees of  one  Sleddon,  a  bankrupt,  who  in 
the  year  1842  became  the  lessee  of  certain 
premises  for  a  term  of  years.  The  lease 
contained  a  stipulation  that  all  improve- 
ments  were  to  belong  to  the  lessor,  with  the 
exception  of  any  greenhouse  that  the  bank- 
rupt might  erect.  The  bankrupt  accord- 
ingly took  possession  of  the  premises,  and 
erected  thereon  a  greenhouse  fixed  to  the 
freehold.  He  afterwards  entered  into  a 
negotiation  to  transfer  to  the  defendant  the 
lease  of  the  premises,  and  to  sell  him  the 
greenhouse,  together  with  the  furniture, 
crops  of  fruit  and  plants  therein,  for  the  sum 
of  492.  The  transfer  and  sale  accordingly 
took  place,  but  not  under  any  written  in- 
strument ;  and  the  defendant  having  taken 
possession  of  the  premises  and  of  the  green- 
house, refused  to  pay  the  price  agreed  upon 
on  the  ground  of  the  bankrupt  not  having 
made  a  due  assignment  of  the  lease  to  him. 
Under  these  circumstances,  it  was  con- 
tended, on  behalf  of  the  defendant,  that  his 
agreement  to  take  the  greenhouse,  crops,  &c. 
and  the  assignment  of  the  lease  was  one 
contract,  and  as  he  had  not  obtained  the 
assignment,  he  was  not  in  possession  of 
what  he  had  bargained  for,  since  the  plain- 
tiffs might  bring  ejectment  and  turn  him 
out  of  possession  of  the  greenhouse ;  and 
that  at  the  utmost  the  plaintiffs  could  only 
recover  the  value  of  the  furniture,  crops,  and 
plants.  The  learned  Judge  was  of  opinion 
that  the  plaintifiis  were  entitled  to  recover 
only  the  value  of  the  furniture,  crops,  and 
plants,  &c.,  and  accordingly  he  directed  a 
verdict  for  the  plaintiffs  for  19/.,  being  the 


value  thereof,  giving  them  leave  to  more  to 
increase  the  verdict  to  49L,  if  the  Court 
should  think  them  entitled  to  recover  the 
value  of  the  greenhouse  also. 

Knowles  now  moved  accordingly. — The 
plaintifis  are  entitled  to  the  value  of  the 
greenhouse,  for  as  the  bankrupt  might  have 
removed  it  at  the  end  of  the  term,  the 
defendant,  who  is  licensed  by  him,  may 
remove  it  also,  in  which  case  the  present 
plaintiffs,  the  assignees,  would  lose  every* 
thing. 

Pollock,  C.B. — There  will  be  no  rale 
in  this  case.  At  present  the  greenhouse  n 
affixed  to  and  forms  part  of  the  fireehdd; 
and  but  for  the  lease  the  landlord  wonM  be 
entitled  to  remove  it  at  the  end  of  the  tern ; 
but  unless  the  lease  is  assigned,  the  defen- 
dant is  not  entitled  to  remove  it.  The 
plaintiffs  may  recover  all  that  the  defendant 
is  in  possession  of,  namely,  the  furniture, 
crops,  and  plants. 

Parke,  fi. — The  defendant  barguned  for 
an  assignment  of  the  bankrupt's  right  to 
remove  the  greenhouse,  and  that  right  be 
has  not  got,  as  there  was  no  assignment  in 
writing.  The  defendant  has  taken  posses- 
sion of  the  greenhouse,  and  the  chattels 
contained  in  it,  and  must  pay  for  the  latter; 
but  as  he  cannot  compel  an  assignment  of 
the  lease  he  is  not  bound  to  pay  for  the 
greenhouse,  as  he  has  not  made  it  his  own. 
The  assignees  may  turn  the  defendant  out 
of  the  greenhouse  by  ejectment,  unle«  he 
makes  a  new  arrangement  respecting  it. 

Aldbrson,  B.  and  Rolpk,  B.  concurred. 
Rule  refused. 


6.     \ 
21.  J 


BARLOW  r.  BROWVE. 


1846 

Nov, 

Money  had  and  received  —  Legeej— 
Privity  of  Contract. 

A  legacy  having  been  left  to  the  fiUM^ 
the  defendant,  who  acted  as  ageat  fit  tA* 
executor,  stated,  in  a  letter  to  a  thkdftrtft 
that  he  would  remit  the  plainly*  kfik 
in  any  way  the  latter  migkt  ssygeil,  A 
afterwards  paid  24/.  to  this  plaMff,  hmi»f 
deducted  61.  17s.  6d.  for  Mis  tmUe  md 
expenses,  and,  aflerwar4»t  tatkimm*^ 
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eounl,  ttating  the  reaton  of  the  deduction : — 
Held,  that  the  plaintiff  not  not  entitled  to 
recover  this  turn  in  an  action  for  money  had 
and  received. 

Assumpsit  for  money  had  and  received. 
Pleas — Non  assumpsit  and  set-off. 
At  the  trial,  before  the  Secondary,  the 
foUowing  facts  appeared : — A  person  named 
Grantham  had  died,  hequeathing  the  sum 
of  130/.  to  four  persons,  of  whom  the  de- 
fendant was  one,  and  leaving  one  Oddy  his 
executor.    The  plaintiff's  share  of  the  legacy 
was  30/.  17s.  6d.,  but  the  defendant,  who 
acted  as  agent  for  the  executor,  deducted 
from  that  amount  the  sura  of  61.  17«.  6d., 
for  the  plaintiff's  share  of  the  expenses  and 
loss  of  time,  and  paid  the  balance  to  the 
plaintiff.     The  action  was  brought  to  re- 
cover the  sum  of  61.  17*.  6d.,  which  had 
been  so  deducted.     The  chief  evidence  by 
which  the  defendant  was  sought  to  be  made 
liable,  consisted  of  a  letter  written  by  him 
to  a  person  named  Oaskell,  in  which  he 
stated  that  he  would  remit  the  plaintifi^s 
legacy  in  any  way  the  latter  might  suggest, 
and  he,  accordingly,  remitted  24/.  to  the 
plaintiff,  and  sent  him  an  account,  in  which 
be  stated  the  reason  of  the  deduction.     The 
Secondasy  was  of  opinion  that,  under  these 
drcuoastances,  the  defendant's  liability  had 
not    been    established,    but  a  verdict  was 
taken,   by   consent,  for  the  plaintiff,   for 
6/.  17«.  6d.,  with  liberty  to  the  defendant 
to  more  to  enter  a  nonsuit. 

Pigott,  accordingly,  obtained  a  rule  niti, 
against  which 

Petendorff  shewed  cause. — The  defen- 
dant admits  in  his  letter  that  he  has  the 
controul  over  funds  from  which  the  plain- 
tiff is  entitled  to  be  paid.     His  language 
amounts  to  a  promise  to  pay.    In  Meert  v. 
Moaaard{\),  the  defendant  having,  as  ad- 
ministrator, received  a  sum  of  money  which, 
it  was  agreed  by  the  parties  entitled  to  it, 
was  to  be  appli^  in  discharge  of  the  {uneral 
expenses  of  die  testator's  widow,  which  had 
been  paid  by  the  plaintiff,  promised  so  to 
apply  it,  the  plaintiff  was  held  to  be  en- 
titled to  recover  it  in  an  action  for  money 
had  and  received. 

Pifott,  contrti,  was  not  called  upon. 

(I)   1  &loo.  &  p.  8 ;  B.  e.  6  Uw  J.  Rep.  C.P.  3. 


Parke,  B. — In  that  case  there  was  an 
express  promise  by  the  defendant  to  pay 
the  money  to  the  plaintiff.  Here  the  de- 
fendant never  agreed  to  hold  the  money  for 
the  plaintiff;  he  was  merely  agent  of  the 
executor.  There  is  no  pretence  for  saying 
that  there  is  any  privity  between  them. 
The  rule  for  a  nonsuit  must  be  absolute. 

The  other  Barons  concurring, — 

Rvle  absolute. 


THE    ATTORNEY    GENERAL     V. 
BAILEY. 


1846.     1 
Nov.  10.  J 

Excise  Information — 6  Geo.  4.  e.  80. 
ss.  6.  4"  7,  Construction  of — Distillation — 
Licence. 

The  6  Geo.  4.  e.  80.  ».  6.  enacU,  that 
no  person  shall  keep  any  still  whatever 
for  making  or  distilling  spirits  without 
having  first  obtained  a  licence.  Section  7. 
enacts,  that  such  licence  shall  be  renewed 
annually,  and  that  if  any  person  shall  con- 
tinue to  keep  or  work  any  still,  or  shall 
distil  any  low  wines,  spirits,  ^c,  contrary 
thereto,  he  shall  forfeit  500/.  :—Held,  that 
a  party  who  distils  spirits,  whatever  may 
be  their  ulterior  use,  is  a  distiller  within 
the  meaning  of  the  act  of  parliament ;  and 
therefore  that  the  deferent,  who  distilled 
alcohol  to  be  made  into  sweet  spirits  of  nitre 
by  the  addition  of  nitric  acid,  was  a  distiller 
within  the  meaning  of  the  act,  and  required 
a  licence. 

This  was  an  information  at  the  suit  of 
the  Commissioners  of  Excise.  The  first 
count,  which  was  framed  upon  the  39th 
section  of  the  6  Geo.  4.  c.  80(1),  stated  in 

(1)  The  S9tb  seetioD  Muets,  lliat  if  any  exeiw 
officer  shall  know,  or  hare  oaate  to  suspeet,  that 
•ny  priTste  or  concealed  still,  cask,  or  other  vaMol, 
for  making  or  diatilling  low  wines  or  ipirita,  or 
anj  privately  made  ipirita  oi  low  wioes,  are  aet 
op  or  kept  in  any  hooae  or  place,  upon  oath  made 
by  aueh  officer,  it  ahall  be  lawful  for  the  Commia- 
sionera  of  the  Ezciae,  or  a  Joatioe  of  the  Peace, 
by  warrant  to  aathorixe  anch  officer  to  enter  such 
houie  or  place,  and  seiae  such  still,  &c.;  and  in 
eaie  the  same  shall  not  be  claimed  by  the  true 
owner,  the  alilla  and  apirita  ahall  be  forfeited, 
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substance,  that  certain  officers  of  excise 
discovered  on  the  premises  of  the  defendant 
certain  private  and  concealed  stills  and 
vessels  for  making  and  distilling  privately 
made  spirits  and  low  wines.  The  fourth 
count,  which  was  framed  upon  the  6th  &  7th 
sections  (2),  charged,  that  the  defendant 
distilled  and  manufactured  spirits  in  Eng- 
land, for  the  distilling  whereof  a  licence  was 
required,  without  having  taken  out  such 
licence. 

Plea — not  guilty. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
Westminster  Sittings  after  Trinity  term 
last,  it  appeared  that  the  defendant  had 
several  private  and  concealed  stills  upon 
his  premises,  by  means  of  which  he  made 
large  quantities  of  sweet  spirits  of  nitre. 
His  mode  of  making  the  compound  was 
first  to  distil  alcohol,  and  then  to  add  to  it 
a  certain  proportion  of  nitric  acid.  He  had 
not  taken  out  any  Excise  licence.  Under 
these  circumstances,  it  was  contended,  on 
behalf  of  the  defendant,  that  he  was  entitled 
to  the  verdict,  on  the  ground  that  his  real 
object  was  to  manufacture  sweet  spirits  of 
nitre,  and  that  a  party  who  manu&ctured 
alcohol  as  an  ingredient  for  forming  that 
compound  did  not  require  a  licence.  The 
learned  Chief  Baron  was  of  opinion  that  the 
defendant  was  to  be  deemed  a  distiller  of 
spirits  within  the  meaning  of  the  act  of 
parliament,  and  that  he  required  a  licence ; 

•nd  the  proprietor  of  inch  private  or  concealed 
still  sbsll  forfeit,  for  every  place  in  which  sooh 
still  shall  be  found,  and  for  every  snob  still,  tlie 
sum  of  2001. 

(2)  The  6th  section  enacta,  that  "  from  and  after 
the  commenoement  of  this  act,  it  ahall  not  be 
lawful  for  any  person  or  persona  in  England  to 
have  or  keep  any  still  whatever  for  the  purpose 
of  distilling  or  rectifying  or  eompoonding  spirits 
without  having  first  obtained  a  lieenee  for  that 
purpose,  under  the  provisions  of  this  act,  signed 
by  the  Commissioners  of  Excise,"  &c. 

The  7th  section  reqnires  s  new  licence  to  be 
obtained  annoally,  and  enacts,  that  if  any  person 
shall  continue  to  keep  or  work,  or  shall  use  any 
still,  or  ahall  make  or  brew  any  wort  or  wash,  or 
shall  distil  any  low  wines,  spirits,  or  feints,  or 
rectify  or  compound  any  spirita  ooatrary  hereto, 
every  such  person  shall,  in  every  such  ease,  forfeit 
the  sum  of  500(. 


and  under  his  direotkm  the  jury  found  t 
verdict  for  the  Crown,  leave  being  resened 
to  the  defendant  to  move  to  enter  a  verdict 
for  him,  if  the  Court  should  be  of  opioion 
that  he  was  not  a  distiller  within  the  mean- 
ing of  the  act  of  parliament. 

Martin  now  moved  accordingly. — A  party 
who  keeps  a  still  for  the  manufiicture  of 
sweet  spirits  of  nitre,  is  not  within  the  6th 
and  7th  sections  of  the  6  Geo.  4.  c.  80,  ai^ 
does  not  require  a  licence.  He  cannot  be 
called  a  manufecturer  of  spirits  within  the 
meaning  of  that  act  of  parliament. 

[Pollock,  C.B.— The  Jttorney  Geueni 
V.  Green  (3)  is  exactly  in  point.  It  seems 
that  vinegar  is  necessary  in  the  manu&ctnre 
of  blacking,  and  it  was  there  held,  that  a 
party  who  made  vinegar,  either  as  vinegar 
or  as  blacking,  was  liable  to  the  payment 
of  duty,  although  the  article  was  never  sold 
as  vinegar.] 

The  argument  on  behalf  of  the  Crown 
would  prevent  chemists  from  making  spirit* 
for  their  various  chemical  purposes. 

[Parke,  B. — If  they  use  spirits  of  wine, 
they  must  buy  them.] 

[Alderson,  B. — Can  your  ulterior  object 
prevent  the  necessity  of  your  taking  out  a 
licence  to  do  the  first  act  ?  Yon  b^^  by 
making  spirits,  and  you  afterwards  maan- 
iacture  sweet  spirits  of  nitre,  by  adding 
nitric  acid  to  the  spirits.  The  consequence 
is,  that  the  revenue  is  definaded ;  for  if  s 
man  were  prevented  from  distilling  spirit* 
himself,  he  would  be  compelled  to  buy 
spirits  which  had  paid  duty.] 

According  to  that  view,  a  chemist  who 
bond  fide  makes  spirits  for  the  purpose 
of  manufacturing  chemical  pieparatxHii, 
would  be  a  distiller. 

Parke,  B. — Yes.  If  a  man  keeps  a  still 
for  the  purpose  of  mano&ctaring  spirits, 
whether  he  afterwards  uses  them  to  drink 
or  to  make  other  mixtures  or  preparations, 
he  still  uses  the  still  for  the  purpose  of 
distilling,  and  oomea  within  the  penalties 
of  the  act.  Thne  ia  no  ground  for  a  mk 
in  this  case. 

The  other  Barons  cononnring, — 

Rule  refuiti. 
(3)  4  Price,  22* 
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TUCKER  V.  BARNEStEY. 


1846. 
Nov.  18 

Frivolous  Demurrer — Signing  Judgment. 

A  demurrer  to  one  of  several  replications 
being  clearly  frivolous,  the  Court  set  it  aside 
for  irregularity,  giving  the  plaintiff  leave  to 
sign  judgment  on  the  whole  record,  as  for 
vant  of  a  plea,  unless  the  defendant  con- 
sented to  strike  out  the  pleadings  ending 
with  the  demurrer,  to  pay  the  costs  of  the 
application  of  preparing  for  trial,  and  to 
take  short  notice  of  trial. 

This  was  a  rule  calling  upon  the  defen- 
dant  to  shew  cause  why  a  demurrer  to 
a  replication  should  not  he   set  aside  as 
irregular,  and  the  plaintiff  be  at  liberty  to 
sign  judgment  as  for  want  of  a  plea.     The 
action  was  brought  by  the  plaintiff  as  in- 
dorsee of  a  note,  of  which  the  defendant  was 
the  maker,  and  one  Flower  the  payee.    The 
sixth  plea  stated  that  the  note  was  made  for 
the  accommodation  of  Flower,  and  without 
▼alae,  that  it  was  indorsed  and  taken  by 
the  plaintiff  in  order  that  he  might  hold  it 
on  behalf  of  Flower,  and  sqp  for  his  benefit, 
and  that  the  plaintiff  sued  accordingly. 
Aeplication  de  injurid. 
Demurrer,  on  the  ground,  that  it  relied 
on  an  agreement  between  Flower  and  the 
plaintiff,  which,  as  the  plaintiff  was  a  party 
to  it,  and  as  it  lay  as  much  within  his 
knowledge  as  in  that  of  the  defendant,  ought 
to  have  been  specifically  denied,  and  on  the 
ground  that  a  material  portion  of  the  plea 
was  in  the  negative,  and  that  this  was  im- 
properly put  in  issue  by  the  replication, 
which  alleged  that  the  defendant  of  his  own 
wrong,   and    without   the  causes   alleged, 
selected  to  pay  the  note,  and  thereby  con- 
tained a  negative  answer  to  a  negative. 

It  appeared  that  the  defendant,  who  was 
nnder  terms  of  taking  short  notice  of  trial 
and  rejoining  gratis,  had  rejoined  to  the 
other  replications,  but  had  demurred  to  the 
sixth.  The  plaintiff  having  been  prevented 
&om  proceeding  to  trial,  had  obtained  the 
present  rule. 

j4spland  shewed  cause. — The  case  of 
Salter  v.  PurchelUX)  shews  that  the  repli- 
cation is  improper  on  the  first  ground 
ass^ned ;  and  Hodgson  v.  the  East  India 

( 1 )    1  Q.B.  Rep.  219 ;  i.e.  1 1  Uw  J.  R«p.  (ii.t.) 
Ezeh.  438. 

Hbv  Sekiei.  XVI.— Excheq. 


Company  (2)  is  an  authority  that  it  cannot 
be  supported  on  the  second  ground. 

[Parke,  B.  referred  to  the  case  oi Herbert 
v.  ,S'ayer(3).] 

[Per  Curiam. — ^The  demurrer  is  clearly 
frivolous.] 

At  all  events  the  judgment  can  be  signed 
only  on  the  sixth  plea,  leaving  the  other 
issues  to  be  disposed  of  in  the  ordinary  way. 
The  application  is  in  lieu  of  an  argument 
on  the  demurrer.  If  the  plaintiff  had  ob- 
tained judgment,  after  joinder  in  demurrer, 
it  would  only  have  been  on  the  plea  demurred 
to,  and  the  plaintiff  ought  not  to  be  in  a 
better  position,  as  to  this  point,  from  the 
Court  having  exercised  a  summary  juris- 
diction. The  words  of  the  rule  of  Hilary 
term,  4  Will.  4,  pi.  2.  on  which  the  applica- 
tion was  founded,  are,  "  that  if  any  demurrer 
shall  be  delivered  without  such  statement" 
(t.  e.  the  marginal  note  of  the  matter  of  law 
intended  to  be  argued), "  or  with  a  frivolous 
statement,  it  may  be  set  aside  as  irregular 
by  the  Court  or  a  Judge,  and  leave  may  be 
given  to  sign  judgment  as  for  want  of  a 
plea."  But  that  plainly  refers  to  the  case 
of  a  demurrer  to  the  declaration,  and  if 
applied  to  the  case  of  a  demaner  to  one  of 
several  replications,  its  language  must  be 
read  with  the  necessary  limitations.  If  the 
literal  meaning  were  taken  to  be  the  true 
one,  it  would  not  apply  to  a  frivolous  de- 
murrer pleaded  by  the  plaintiff,  whereas  it 
is  the  practice  to  set  aside  such  a  demurrer 
upon  the  rule  of  HOary  term,  4  Will.  4. 

Gray,  in  support  of  the  rule. — The  de- 
murrer being  clearly  frivolous,  the  plaintiff 
is  entided  to  judgment  as  for  want  of  a  plea, 
and  has  a  right  to  pass  over  the  pleadings 
of  the  defendant,  as  if  he  had  not  pleaded 
at  all.  That  would  amount  to  a  discon- 
tinuance, and  therefore  the  plaintiff  is  enti- 
ded to  judgment  upon  the  whole  record. 
Cur.  adv.  vub. 

Pollock,  C.B.  now  said. — ^We  think  this 
rule  must  be  made  absolute.  The  doubt 
we  feel  as  to  the  power  of  setting  aside  all 
the  pleadings,  has  been  removed,  and  we 
think  that  the  plaintiff  may  sign  judgment 
generally  as  for  want  of  a  plea,  unless  the 
defendant  will  consent  to  the    following 

(2)  8  Term  Rep.  278. 

(3)  2  DowL&  Low.  49;  t.e.  18  Law  J.  Rep, 
(H.S.)  Q.B.  209. 
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terms :— That  the  pleadings,  ending  in  the 
demurrer,  be  struck  out,  the  defendant  paying 
the  costs  of  the  application,  and  of  prepar- 
ing for  the  trial  which  has  been  lost,  within 
four  days  after  taxation,  and  taking  short 
notice  of  trial  for  the  sittings  after  term. 
Rmle  aeevrdktgUf, 


46.     I 
.  19.  J 


ELUS  V.  ORIFFITB. 


1846, 
Not, 

Arrest — Death  of  Plaintiff— DUeharge 
ovt  of  Cuttody. 

A  vrU  (/ca.  sa.  issued  in  the  Itfetime  of 
Ike  plaintiff,  was  in  1844  directed  to  the 
sheriff  of  C,  who  transferred  it  to  his  suc- 
cessor. On  the  12th  of  October  1846,  the 
plaint^  died;  on  the  ISth  the  sheriff  issued 
his  warrant,  and  on  the  I4th,  the  defendant 
was  arrested: — Held,  that  the  arrest  was 
good,  although  made  after  the  death  of  the 
plaintiff;  <md  that  the  defendant  was  not 
entitled  to  he  discharged  out  of  custody. 

In  February  1844,  a  writ  of  capias  ad 
satisfaciendum  against  the  defendant,  issued 
into  Middlesex,  to  which  the  sheriff,  in 
March  1844,  returned  non  est  inventus. 
A  testatum  ca.  sa.  was,  thereupon,  issued 
into  Carnarvonshire,  and  transferred  by 
the  then  sheriff  to  his  successor.  On  the 
ISth  of  October  1846  the  plaintiff  died; 
on  the  ISth  the  sheriff  issued  his  warrant 
for  arresting  the  defendant;  and,  on  the 
14th,  the  d^endant  was  arrested.  Letters 
of  administration  had  been  taken  out. 
Under  these  circumstances — 

Martin  moved  for  a  rule  to  discharge  the 
defendant  out  of  the  custody  of  the  sheriff 
of  Carnarvonshire.  The  defendant  is  en- 
titled to  be  discharged  out  of  custody,  as 
there  u  no  person  legally  entitled  to  receive 
the  money  due  from  the  defendant,  and 
it  is  not  sufficient  that  there  is  an  adminis- 
trator in  this  case.  All  the  decisions  bearing 
upon  this  point  are  on  writs  of fi,  fa.,  and 
without  doubt,  in  those  cases  where  the 
writ  has  been  tested  in  the  li&time  of  the 
plaintiff,  the  sheriff  has  been  allowed  to 
execute  it  after  his  death ;  and  the  reason 
is,  that,  at  common  law,  the  goods  were 
bound  from  the  date  of  the  writ,  and  the 
sheriff  might  follow  the  goods,  unless  they 
were  sold  in  market  overt.    It  is  true  that. 


in  Fothergill  v.  Walton  (i),  the  Cant 
refused,  without  the  authority  of  the  admi- 
nistratrix, to  discharge  a  defendant  out  of 
execution  after  the  death  of  the  plaindff; 
but  there  the  arrest  took  place  before  the 
death  of  the  intestate.  Here  the  defendaat 
is  entitled  to  his  discharge,  althou^  the 
original  arrest  may  be  excusable,  like  msay 
other  acts  of  the  sheriff.  The  defendsnt 
ought  not  to  be  detained  in  respect  of  s 
debt  when  there  is  no  person  capable  of 
receiving  it.  Admitting  that  there  is  an  exe- 
cutor or  administrator  in  this  case,  still  thst 
party  has  nothing  to  do  with  the  judgment 
until  he  has  made  himself  a  party  to  it  by 
soire  facias. 

[Paskb,  B. — At  common  law  an  esN 
cutor  might  sue  on  the  judgment] 

No  authority  can  be  cited  oa  the  other 
side,  except  a  dictum  of  Croke,  J.  ia  CUh 
T.  Veer  (2). 

[Parkk,  B.— The  sheriff  is  not  a  tres- 
passer in  arresting  the  party.] 

It  is  not  necessary  for  the  defendaat  to 
contend  that  he  is. 

[PoixocK,  C.B.— If  yonr  aigomeot  k 
correct,  it  will  apply  as  strongly  to  the 
detention  as  to  the  caption  of  the  defendant.] 

The  present  case  resembles  an  execution 
where  there  is  no  plaintiff  at  all. 

[Pa&kk,  B. — ^Where  is  the  difference 
between  the  case  of  a  plaintiff  dying  be£Ke 
the  arrest,  or  immediately  after  1  It  seems 
to  be  conceded,  that,  in  the  lattei  case,  the 
detention  is  legal.] 

In  Cleve  t.  Feer,  Croke,  J.  says,  "It 
is  the  common  course  if  a  capias  ad  satis- 
faciendum or  a  fieri  fadas  upon  judgaent 
issueth,  the  shenff  shall  execute  it,  although 
the  party  who  sued  it  died  before  the  letun 
of  Uie  writ;  and  althoogh  the  deatb  be 
before  or  afb»  the  execution,  if  it  be  after 
teste  of  the  writ  it  is  well  enough."  lliere, 
however,  the  argument  turned  mainly  oa 
the  hardship  on  the  sheriff;  and  the  quee- 
tioB  being  on  the  operation  of  an  extent,  jte 
de<nsion  may  be  supported,  on  the  grooad 
of  the  judgment  operating  on  tb«  land  at 
the  time  it  was  given.  Clerk  t.  Wiihen 
(S)  and  Harrison  t.  Bowden  (4)  aie  also  in 
point. 

(1)  4  Bing.  711 :  ■.  c  6  Law  J.  Rep.  C.P.  IT*. 

(3)  Cro.  Csr.  4S9. 
(S)«M«d.2S0i  s.e.ISdk.SS2. 

(4)  1  Sid.  29. 
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[Pakks,  B.-o'A  vrit  otfi.fa.  is  not  ooun- 
teocnumded  by  tlie  death  of  the  plaintiff: 
then,  if  his  death  will  not  countermand  an 
execution  against  a  defendant's  goods,  why 
should  it  have  that  effect  against  the  defen- 
dant's person  ?] 

Welshy,  who  appeared  to  shew  cause  in 
the  first  instance,  was  not  ealled  up<Hi. 

PoixocK,  C.B. — There  is  no  ground  for 
a  rtde  in  tUs  case.  The  principle  is  thus 
kid  down,  by  Croke,  J.,  in  Chve  t.  Veer, 
"And  there  is  a  difference  betwixt  a  judicial 
writ  after  judgment  to  do  execution,  and  a 
writ  original ;  for  the  writ  judicial  to  make 
execution  shall  not  abate,  nor  is  abateable 
by  the  death  of  him  who  sues  it,  as  it  is  the 
coBuaon  eourse :  if  a  eofiat  adsatufaciendum, 
or  ti  fieri  facial  upon  judgment  issueth,  the 
sheriff  shall  execute  it,  although  the  party 
wbo  sued  it  died  before  the  return  of  the 
writ ;  and  although  the  death  be  before  or 
after  the  execution,  if  it  be  after  the  teste  of 
&e  writ,  it  is  well  enough :  as  when  a  capias 
ad  satitfaeiendum  is  sued,  and  the  party 
tdcen  before  or  after  the  death  of  him  who 
aoed  it,  and  before  the  day  of  the  return, 
or  if  a  fieri  facias  be  awarded,  and  the 
moBey  be  levied  by  the  sheriff,  and  the 
pkkiBtiff  dies  before  the  day  of  tbe  letum  of 
the  writ,  yet  the  executor  or  his  adminis- 
tnttor  shall  have  the  benefit,  and  is  to  have 
the  nxmey ;  and  it  is  no  return  for  the  sheriff 
to  say  that  the  plaintiff  is  dead,  and  there- 
.Ccwe  he  did  not  execute  it."  As  to  the  in^ 
convenience  that  has  been  su^ested  of  there 
being  no  one  to  whom  the  money  can  be 
pstfd  when  the  defendant  is  in  custody  after 
the  death  of  the  plaintiff,  the  answer  is, 
that  the  inconvenience  is  as  great  when  the 
plaintiff  dies  immediately  after  the  arrest 
TtrndL  I  think  we  ought  to  abide  by  the 
mie  that  has  been  acted  on  since  the  reign 
of  Charles  the  First. 

Pabke,  B. — I  concur  with  the  Lord 
drief  Baron.  In  eases  where  the  plaintiff 
has  died  after  the  issuing  of  the  writ,  I  can 
aee  no  distinction  between  an  execution 
against  the  goods,  and  one  against  the  person 
at  tte  defendant.  No  authority  has  been 
cited  to  shew  that,  if  the  plaintiff  dies  the 
ahesiff  would  be  a  trespasser  in  afterwards 
arresting  the  defendant ;  and  the  judgment 
of  Croke,  J.,  upon  the  point,  appears  never 
to  have  been  questioned.     It  is  the  sheriff's 


duty  to  execute  the  mandate  of  the  writ; 
and  by  that  mandate,  be  is  absolutely  com- 
manded to  take  the  person  of  the  defendant. 
In  this  case  the  sheriff  is  not  a  trespasser, 
although  he  may  have  notice  of  the  death 
of  the  plaintiff,  because  he  is  bound  to  obey 
the  mandate  of  the  writ. 

Aldxrson,  B. — I  am  of  the  same  opinion. 
It  is  better  to  stand  on  the  general  rule 
that  has  been  acted  upon  sinee  the  reign  of 
Charles  the  First. 

Boi.rK,  B.  concurred. 

R*U  refuted. 


1846. 
Dec.  12. 


{ 


GRABAM  V.  SANDSIMBLU. 
TALBOT  «.  BULKBLEY. 


Arrest — 1  ^-  2  Vict.  c.  110. ».  6. — Jurit- 
dietion  of  Court  and  Judge — Practice- 
Affidavits. 

The  defendant  weu  arrested  bp  a  Judge'* 
order,  on  a»  affidavit  of  the  20th  of  October, 
which  stated  that  an  advertisement  had  ap- 
f  eared  tn  <Ae Times  of  the  \&th  of  September 
of  an  edict  of  the  Anstrian  consul  at  Smyrna 
on  the  1st  of  August,  staling  the  defendant 
to  have  absconded  from  Smyrna,  and  to 
stand  accused  of  fraudulent  bankruptcy,  and 
calling  on  him  to  appear  in  seventy  days. 

The  defendant,  on  being  arrested,  applied 
to  another  Judge,  to  set  aside  the  order  to 
hold  to  hail,  and  all  subsequent  proceedings ; 
bnt  the  Judge  refused  to  interfere : — Held, 
that  whether  the  Judge  secondly  applied  to 
was  right  or  not  in  refusing  to  order  the 
defendant's  discharge,  he  teas  right  in  not 
ordering  the  capias  to  be  set  aside.  Secondly, 
that  the  seventy  day*  having  elapsed  before 
the  application  to  the  Judge,  the  order  had 
proceeded  on  insufficient  grounds,  and  the 
defendant  was  entitled  to  his  diseharge. 

A  party  arrested  by  a  Judge's  order  may 
apply  to  another  Judge  for  his  discharge, 
and  may  appeal  to  the  Court  against  the 
decision  of  the  latter  Judge. 

Where  a  defendant  has  been  arrested 
under  1^2  Vict.  e.  110.  s.  6,  the  Court 
from  which  the  process  issues  has  power  to 
diseharge  him,  either  by  virtue  of  its  general 
jurisdiction  over  the  acts  of  a  single  Judge, 
or  of  that  given  by  the  statute,  if  the  Judge 
has  acted  on  insufficient  materials,  or  has 
exercised  an  improper  discretion.  In  such 
a  ease  the  defendant  may  us*  affidavits  to 
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explain  or  contradict  those  on  which  the 
order  was  granted;  and  the  defendant's 
affidavits  may  he  answered  hy  the  plaintiff 
on  shewing  cause. 

Quaere —  Whether,  if  the  Judge  secondly 
applied  to  should  differ  from  the  first,  on  the 
same  state  of  facts,  he  has  power,  or  ought, 
to  order  the  prisoner's  discharge, 

Qusere,  also — If  it  should  appear  on  the 
fresh  affidavits  be/ore  the  Court,  that  the 
person  arrested  was  about  to  quit  England  at 
the  time  the  affidavits  were  made,  but  it  is 
not  clear  that  he  was  about  to  quit  England, 
or  even  though  it  be  shewn  that  he  was  not, 
when  the  order  was  made,  the  Court  ought  to 
discharge  him. 

A  defendant  arrested  by  a  Judge's  order 
deposited  a  sum  of  money  in  lieu  of  bail,  and 
then  applied  to  the  Court  for  a  return  of  the 
deposit.  The  Court  thought  that,  but  for 
the  matters  disclosed  on  the  affidavits  on 
shewing  cause,  the  defendant  would  have 
been  entitled  to  a  return ;  but  the  affidavits 
having  raised  a  question  whether  the  defen- 
dant had  not  since  his  arrest  broken  up  his 
establishment  and  gone  abroad,  on  which 
point  the  defendant  had  had  no  opportunity  of 
being  heard,  the  Court  referred  that  question 
to  the  Master,  before  deciding  on  the  return 
of  the  deposit. 

GRAHAM  V.  8ANDRINELLI. 

This  was  a  rule  calling  upon  the  plainti£f 
to  shew  cause  why  the  defendant  should  not 
be  discharged  out  of  the  custody  of  the 
sheriff  of  Middlesex.  It  appeared,  that  on 
the  21st  of  October  the  defendant  had  been 
ordered  to  be  held  to  bail  on  affidavits  of 
the  20th  of  October,  which  contained  the 
following  statements  : — That  the  defendant 
was  indebted  to  the  plaintiff  and  others,  as 
assignees  of  the  estate  of  certain  bankrupts, 
in  1 ,900/.  for  money  paid  to  the  defendant 
by  the  said  bankrupts  ;  that  the  defendant 
was  lately  a  merchant  at  Smyrna,  in  the 
empire  of  Austria,  and  was  now  in  London ; 
that  the  following  advertisement  had  ap- 
peared in  the  Times  newspaper  on  the  15th 
of  September  last : — 

"Edict.  The  Austrian  subject  Gui- 
seppe  Quarto  Sandrinelli,  a  native  of 
Trieste,  and  a  merchant  domiciled  in 
Smyrna,  who  hath  absconded,  and  stands 
accused  of  the  crime  of  fraudulent  bank- 
ruptcy, is  hereby  called  upon  to  present 


himself,  at  the  least,  within  seventy  days, 
before  the  Imperial  and  Royal  Consulate 
General,  and  to  defend  himself  from  the 
said  accusation  ;  with  the  proviso  that,  by 
virtue  of  the  459th  section  of  the  Fend 
Code  of  Austria,  a  safe  conduct  may  be 
granted  to  him  on  his  demand. 

"  Smyrna,  the  1st  day  of  August,  1846. 

"  The  Imperial  and  Royal  Consulate 
General  of  Austria. 

"  Signed,     A.  D.  Michanowick." 

The  affidavit  then  stated  the  deponent's 
belief  that  the  defendant  would  shortly  quit 
England,  unless  he  were  forthwith  appre- 
hended. 

The  defendant,  on  being  arrested,  ap- 
plied to  Piatt,  B.  to  set  aside  the  order  of 
Erie,  J.,  and  all  subsequent  proceeding!, 
upon  affidavits  of  himself  and  others,  stating 
his  intention  to  remain  in  this  country.  Tbe 
affidavits  on  the  part  of  the  plaintiff  ooo- 
tained  no  new  matter.  The  learned  Judge 
refused  to  make  the  order. 

The  present  application  to  the  Court  was 
made  upon  further  affidavits. 

Martin  and  Hoggins  shewed  cause. — 
First,  the  rule  is  incorrect ;  it  ought  to  have 
been  to  set  aside  the  order  of  Piatt,  B. ; 
secondly,  the  defendant  is  not  entitled  to 
apply  to  this  Court.  The  constructicm  of 
1  &  2  Vict.  c.  110.  is,  that  the  party 
arrested  can  only  appeal  once.  He  may 
apply  to  a  Judge,  or  he  may  come  to  the 
Court,  but  he  cannot  do  both.  Here  the 
defendant  has  elected  to  apply  to  a  Jadge, 
and  has  failed.  The  Court  has  no  power, 
in  this  case,  to  review  the  order  of  the 
Judge,  for  the  jurisdiction  of  the  Court  has 
been  excluded  by  the  I^slature. 

[Parke,  B. — The  general  rule  is,  that 
where  authority  is  given  to  a  Judge,  it  it 
given  subject  to  be  reviewed  by  this 
Court.] 

They  then  argued  the  question  on  the 
merits. 

Sir  J.  Jervis  C  Attorney  General),  conbi. 
Cur.  adv.  vuU. 

TALBOT  V.  BULKELET. 

This  was  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  an  order  of  Pollock,  C.B., 
dated  the  11th  of  August,  should  not  be 
rescinded  ;  and  why  the  capias  issued  in 
pursuance  thereof  should  not  be  set  aside  j 
and  why  the  sum  of  126/,  IDs.,  deposited 
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by  the  defendant  with  the  sheriif  of  Middle- 
sex, in  lieu  of  special  bail,  should  not  be 
repaid  to  bim.  It  appeared,  from  the  affi- 
davits, that  the  defendant  was  arrested  on 
or  about  the  12th  of  August  last,  by  an 
order  of  Pollock,  C.B.,  and  that  on  the  1 7th 
of  the  same  month  he  applied  to  the  same 
learned  Baron  for  his  discharge.  The  Chief 
Baron  having  refused  to  discharge  him,  he 
deposited  with  the  sheriff  the  sum  of 
116/.  10«.,  in  lien  of  special  bail,  and  10{. 
for  costs  ;  and  then  applied  to  this  Court 
for  a  return  of  the  deposit,  on  the  ground 
of  his  never  having  had  an  intention  of 
quitting  England,  as  alleged  in  the  plaintiff's 
affidavits. 

It  was  stated,  on  the  part  of  the  plaindff, 
in  ahewing  cause  against  the  rule,  that  on 
the  7th  of  November  last  the  deponent  called 
at  the  lod^ngs  of  the  defendant,  and  was 
informed  by  a  female  servant  that  the  de- 
fendant had  left  there,  and  given  up  his 
apartments  about  three  we^s,  for  the 
purpose  of  his  going  to  France,  and  had 
never  been  there  since  that  time. 

Humfrey  shewed  cause  (Nov.  14).— The 
defendant's  afiSdavits  are  completely  an- 
swered ;  for  it  appears,  on  the  part  of  the 
plaintiff,  that  since  the  arrest  the  defendant 
has  broken  up  his  establishment  here,  and 
ia  now  abroad.  The  Court  may,  therefore, 
infer  that  the  defendant  intended  to  go 
abroad  at  the  time  of  the  arrest ;  or  if  they 
are  satisfied  that  he  is  abroad  at  the  present 
time,  they  will  not  order  a  return  of  the 
deposit — Gibhont  v.  Spalding  (1). 

[Pollock,  C.B. — If  the  Court  are  not 
satiafied  with  the  discretion  of  the  Judge, 
they  may  rescind  his  order.  But  if  othei* 
fects  appear  after  the  order,  shewing  that 
at  the  time  of  the  application  to  the  Court 
the  defendant  intended  to  leave  the  country, 
it  seems  to  roe  those  facts  would  be  enough 
to  warrant  his  detention.] 

Martin,  contr&, — The  question  is,  not 
whether  the  defendant  is  abroad  at  the  pre- 
sent moment,  but  whether  he  contemplated 
going  abroad  in  August,  when  the  Judge's 
order  was  made  for  his  arrest. 

[RoLPE,  B. — The  act  of  parliament 
directs  a  capiat  to  be  issned  at  any  period 
in  the  cause.  Then,  why  are  we  to  discharge 

(1)11  M«e.  &  Wels.  1 73 ;  s.  c.  1 2  Law  J.  Rep. 
(JI.S.)  Escb.  18$. 


the  Judge's  order  now,  if  it  appears  from  th  e 
affidavits  before  us  that  another  order 
might  immediately  be  made  for  the  defen- 
dant's arrest?] 

The  present  inquiry  relates  solely  to  the 
state  of  things  in  August.  If  an  arrest 
can  take  place  at  the  present  moment,  it 
must  be  upon  fresh  affidavits,  which  the 
defendant  ought  to  have  an  opportunity  of 
answering.  This  is  the  true  construction 
of  the  6th  section  of  1  &  2  Vict.  c.  110. 
The  right  of  arrest  ought  to  be  construed 
with  strictness.  The  defendant  cannot  be 
detained  in  custody  by  virtue  of  a  state  of 
things  arising  after  the  arrest.  The  question 
is,  whether  the  defendant  intended  quitting 
this  country  at  the  time  the  order  was  made 
for  his  arrest ;  and  as  it  is  clear,  upon  the 
affidavits,  that  he  did  not,  the  rule  for  a 
return  of  the  deposit  must  be  made  abso- 
lute. 

Pakkb,  B. — The  case  of  Imlay  v.  ElUf- 
sen  (2)  is  in  point  as  to  the  question  of  re- 
viewing the  decision  of  a  Judge.  Theris 
the  matter  turned  on  the  form  of  the  affidavit, 
and  the  Court  held  the  affidavit  to  be  suffi- 
cient. We  are  now  to  consider  whether, 
the  defendant  being  abroad,  we  are  to  allow 
the  capias  to  stand,  supposing  we  think  the 
Judge  was  wrong  at  the  time  in  ordering 
it  to  issue.  We  will  take  time  to  consider 
the  point 

RoLFB,  B. — Suppose  a  defendant  is  held 
to  bail  on  an  insufficient  affidavit,  and  he 
shews  to  the  satisfaction  of  the  Court  that 
at  the  time  of  his  arrest  he  had  no  intention 
of  going  abroad,  but  has  such  intention  at 
the  time  of  his  application  to  the  Court ;  if 
Mr.  Martin  is  right,  we  ought  to  order  him 
to  be  discharged. 

Alderson,  B. — Can  a  defendant  ask 
the  Court  to  discharge  him  out  of  custody, 
on  the  ground  that  he  wishes  to  quit  tUs 
country  ? 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Parke,  B.— These  cases  were  ai^ed 
during  the  last  term,  and  stood  over  that 
the  Court  might  consider  what  its  powers 
and  duties  were  under  the  statute  1  &  2 

(2)  2  East,  453. 
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Vict  c.  110.  Before  the  statute,  any 
Judge  of  any  of  the  superior  courts  miglit 
have  ordered  an  arrest  ia  any  action ;  but  his 
orders  were  subject  to  review  by  the  Court, 
from  which  the  process  issued,  as  any  other 
orders  which  an  individual  Judge  might 
make,  in  the  course  of  the  ordinary  practice 
of  tlie  Court.  An  instance  of  such  a  review 
occurred  in  the  case  of  Imlay  v.  EUefteu, 
And  if  the  Court  should  think  the  order  im- 
proper, from  any  defect  in  the  aflSdavit  to 
bold  to  bail,  or  because  an  improper  discre- 
tion was  exercised  by  the  Judge,  the  Court 
would  have  interfered  and  set  it  aside.  By 
the  6th  section  of  the  statute  of  Yict.,  the 
person  arrested  may  apply  to  a  Judge  for 
an  order,  or  to  the  Court  for  a  rule  to  shew 
cause  why  he  should  not  be  discharged  out 
of  custody ;  and  the  Judge  or  Court  may 
make  an  order  or  rule  absolute,  as  prayed, 
with  or  without  costs,  or  make  such  other 
order  thereon  as  shall  seem  fit ;  and  there 
is  a  proviso  that  such  order  made  by  the 
Judge  may  be  discharged  or  varied  by  the 
Court,  on  application  made  thereto  by 
either  party  dissatisfied  with  such  order. 
It  is  clear,  from  the  farms  of  this  section, 
that,  notwithstanding  the  Judge's  order  to 
arrest,  the  Court  from  which  the  process 
issued,  upon  an  application  to  k,  has  a 
power  to  discharge ;  and  we  think  there  n 
nothing  in  the  act  to  take  away  the  general 
controul  previously  possessed  by  the  Court 
over  a  single  Judge,  acting  in  matters  pend- 
ing in  the  court ;  and,  consequently,  when 
any  application  is  made  to  ua,  we  may 
interfere,  either  by  virtue  of  our  gener^ 
jurisdiction,  or  that  given  by  the  statute,  if 
we  think  the  materials  before  the  Judge  in- 
sufficient, or  that  he  exercised  an  improper 
discretion  :  and,  further,  the  party  arrested 
by  the  statute  may  use  affidavits  to  omtra- 
dictor  explain  those  en  which  die  order 
was  grantml,  either  by  denying  the  intention 
to  depart,  or  shewing  that  the  debt  was  not 
due, — a  course  which  was  not  permitted  by 
the  old  practice  of  the  Court ;  and  these 
affidavits  may  be  answered  by  the  plaintiff 
on  shewing  cause.  In  addition  to  the  power, 
a  right  is  given  to  the  person  arrested  to 
take  the  opinion  of  another  Judge  as  to  the 
propriety  of  his  discharge;  this  opinion 
bemg  again  subject  to  be  reviewed  by  the 
Court  above.  Two  questions  here  arise  : 
first,  whether,  if  the  Ju^  secondly  applied 


to  should  differ  fit>m  the  first  on  the  wae 
state  of  fiscts,  he  has  power,  ot  ought,  ts 
order  the  prisoner's  discharge,  as  opoo  a 
appeal  to  the  Court ;  and,  secondly,  if  it 
should  appear  on  the  fresh  afiidavits  tbat 
the  person  arrested  was  about  to  quit  Eng- 
land at  the  time  the  affidavits  were  mdt, 
though  it  is  not  clear  that  he  was,  or  erea 
should  it  be  shewn  that  he  was  not  wim 
tiie  order  was  made,  the  Court  ought  to  dis- 
charge him,  or  his  bail,  or  direct  the  money 
deposited  instead  of  bail  to  be  refunded. 
We  are  not  agreed  upon  fheee  qnestiaia; 
and  it  is  not  now  necessary  for  us  to  decide 
them  in  disposing  of  the  two  cases  whkh 
we  have  taken  time  to  consider,  though  fits 
points  are  of  practical  importance. 

In  Graham  v.  SaudrMdU  the  defcadsit 
was  arrested  for  1,900/.,  by  order  of  lb. 
Justice  Etle,  which  was  founded  on  an  sfida- 
vit  made  on  the  20th  of  October,  stating^ 
debt  suffidentiy,  and  that  an  adTertoeneat 
had  appeared  in  the  Time*,  on  the  15di  of 
September,   of  an  edict  of  the  Austnaa 
consul  at  Smyrna,  on  the  1st  of  August, 
stating  the  defendant  to  have  abeeonded 
from  Smyrna,  and  to  stand  accused  of  At 
crime  of  fraudulent  bankruptcy,  and  ealfiag 
on  him  to  appear  in  seventy  days,  sad 
offieriag  a  safe  conduct.  The  affidavit  stated 
no  other  material  fact,  and  mesdy  added 
the  belkf  of  the  deponent,  that  the  defai- 
dant  would  shorUy  quit  England,  naksi 
apprehended.    After    the    drfendant  «ss 
arrested  he  applied  to  my  Brother  Piatt  Is 
set  aside  tiie  onrder  to  hold  to  bail,  and  all 
subsequent  proceedings,  upon  his  ova  affi- 
davit, and  those  of  other  persona,  as  to  Ui 
intention  to  remain  in  England,  liteleansd 
Judge  refused  to'make  the  order.  The  afl- 
davits  did  not  disclose  any  new  matlv 
against  the  defendant.     In    the   Com  is 
which  the  summons  was  tidcen  oat,  mj 
Brother  Piatt  was  certainly  xig^  in  not 
granting  an  order  to  the  full  extent  asked, 
because  the  writ  of  eo.  ss.  eertanly^  '"^ 
not  to  have  been  set  aside.     Wfaa^Mrhs 
was  right  or  not  in  rehiring  to 
order  to  discharge  only,  on  this 
is  not  material  now ;  because  we  are  aB  of 
opinion  that  we  may  conaidM^  that  my  Bso- 
ther  Erie's  order,  and  the  affidav^  ia  wa^ 
port  of  it,  are  before  the  Court,  and  dat 
under  our  general  jurisdiction,  we  ha«t  a 
power  to  ^ve  the  defendant  relieL     WeiB 
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think  he  was  wrong  in  making  an  order  to 
arrest  upon  such  an  affidavit.  It  is  pro- 
bable that  he  did  not  advert  to  the  circum- 
stance that  the  Austrian  order  was  to  appear 
at  Smyrna  in  seventy  days,  and  that  seventy 
days  had  expired  before  the  application  to 
him ;  and,  whilst  they  were  running,  he 
might  have  thought  that,  as  an  Austrian 
subject,  the  defendant  would  have  obeyed 
the  summons,  and  so  gone  abroad.  The 
order,  therefore,  having  proceeded  upon 
insufficient  grounds,  we  think  that  the 
defendant  should  be  discharged  out  of  cus- 
tody, and  we  say  nothing  respecting  the 
order  of  Baron  Piatt;  but  this  discharge 
should  be  without  costs,  as  there  was  no 
untrue  statement  or  concealment  of  facts 
on  the  part  of  the  plaintiff. 

The  next  case  is  that  of  Talbot  v. 
Bvikeley.  This  case  is  not  pressing,  as 
the  defendant  is  not  in  custody.  We 
have  carefully  perused  all  the  affidavits, 
and  think  that  if  it  were  not  for  the  mat- 
ter disclosed  on  the  affidavits  used  on 
shewing  caose,  the  defendant  would  be 
enUtled  to  have  the  deposit  returned ;  but 
these  affidavits  raise  a  question,  on  which 
the  defendant  has  not  had  any  opportu- 
nity of  being  heard,  viz.:  whether  he  has 
not,  since  ^e  arrest,  broken  up  his  esta- 
Uidiment,  and  gone  to  reside  abroad ;  and 
whether  this  be  the  fact,  the  Court  wish  to 
ascertain,  before  they  decide  on  this  ques- 
tion whether  the  deposit  ought  to  be  re- 
turned. This  question  must  be  referred  to 
the  Master.  Thejudgment  just  pronounced 
is  that  of  my  Brothers  Alderson,  Piatt,  and 
myself;  whether  the  Lord  Chief  Baron 
agrees  with  it  or  not  I  do  not  know. 


1846. 
Feb.  21. 


} 


Rule  aeeordingUf. 


X8DAILX,  fviblie  officer,  SfC, 

V.  MACLEAN. 


Pleading —  Mi$joinder — Certainttf — Re- 
aOal  of  Statute— BiU  of  Exchange— De- 
eeriptum  by  Initiale. 

A  declaration,  containing  counts  on  bill* 
of  exchange  by  the  indorsee  againtt  the  tn- 
dorter  in  the  form  prescribed  by  the  Reg. 
Oen.  Trin.  term,  1  Will.  4,  stated  that  the 
d^endatU  promised  to  pay  the  bills,  and 
commenced  and  concluded  in  the  form  of  a 


declaration  in  debt.  It  also  contained  the 
indebitatus  counts  in  debt : — Held,  that  there 
was  no  misjoinder. 

In  an  action  by  the  public  officer  of  a 
hanking  company  the  plaintiff  was  described 
as  one  of  the  public  registered  officers,  for 
the  time  being,  of  and  for  certain  persons, 
SfC.  ;  and  the  declaration  stated  that  the  de- 
fendant had  been  summoned  to  answer  the 
plaintiff  as  such  ptAlie  officer  as  aforesaid: 
•^Held,  on  special  demurrer,  that  this  was 
a  sufficient  statement  of  the  plaintiff  having 
been  public  officer  at  the  commencement  of 
theaetion. 

The  Stat.  7  Geo.  4.  c.  46.  was  recited  i» 
the  declaration  as  an  "  Act  made  and  passed 
in  the  seventh  year  of  the  reign  of  her  pre- 
sent  Majesty,  ^c,  for,  amongst  other 
things,  the  better  regtdating  co-partnerships 
of  bankers  in  England :"— Held,  that  the 
act  was  sufficiently  recited. 

The  declaration  described  a  party  to  a 
biU  of  exchange  by  the  initials  of  his  chris- 
tian name,  without  shewing  that  he  was  so 
designated  in  the  bill : — Held,  ill. 

A  declaration,  containii^  several  eomttt 
on  bills  of  exchange,  each  count  of  which 
described  the  bill,  and  then  referred  to  it  at 
"the  said^'  bill  of  exchange :— Held,  that 
as  tJie  words  "  the  said^'  had  reference  to 
the  last  antecedent,  the  declaration  wat 
sufficiently  certain  even  on  special  demurrer. 

The  declaration  stated  that  the  plaintiff, 
one  of  the  rej^stered  public  officers /or  the 
time  being,  of  and  for  certain  persons  united 
in  co-partnership,  and  carrying  on  the  trade 
and  business  of  bankers  in  England,  in  and 
by  the  name,  style,  and  firm  of  the  London 
and  Westminster  Bank,  who  now  sues  as 
such  public  officer  as  aforesaid,  for  and  on 
behalf  of  the  said  banking  company,  under 
and  by  virtue  of  a  certain  act  of  parliament 
made  and  passed  in  the  seventh  year  of  the 
reign  of  his  Majesty  King  Oeoige  the 
Fourth  for  (amongst  other  things)  the  better 
regulating  co-partnerships  of  certain  bankers 
in  England,  and  of  certain  other  acts  of 
parliament  made  and  passed  in  the  eighth 
year  of  the  reign  of  her  Majesty  Queen 
Victoria,  intituled,  "An  Act  to  regulate 
Joint-Stock  Banks  in  England,"  by  R.  R, 
his  attorney,  complains  of  the  defendant, 
who  has  bieen  summoned  to  answer  the 
plaintiff  as  such  public  officer  as  aforesaid. 
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in  an  action  of  debt,  &c. ;  and  the  plaintiff 
demands  of  and  from  the  defendant  the  sum 
of  8,950Z.,  which  he  owes  to,  and  unjustly 
detains  from  him,"  &c.  There  were  eight 
counts  in  the  declaration  in  the  form  given 
by  the  Reg.  Gen.  Trinity  term,  1  Will.  4, 
on  bills  of  exchange  for  various  sums.  The 
bills  were  stated  to  have  been  drawn  by  the 
defendant,  payable  to  his  order,  and  indorsed 
by  him  to  the  London  and  Westminster 
Bank;  and  in  all  the  counts,  except  the 
last,  it  was  stated  that  the  defendant  pro- 
mised to  pay  the  several  bills  of  exchange. 
The  fifth  count  stated  the  bill  to  be  drawn 
upon  one  "  W.  Watson  ;"  and  each  count, 
after  stating  the  particular  bill  of  exchange 
mentioned  in  it,  referred  to  it  as  the  said 
bill  of  exchange."  The  declaration  then 
stated  that  the  defendant  was  indebted  to 
the  said  bank  in  5,000/.,  for  money  paid, 
money  lent,  work  and  labour,  commission, 
interest,  and  on  an  account  stated.  The 
conclusion  of  the  declaration  was  in  the 
form  of  an  action  of  debt. 

Demurrer,  assigning  for  causes,  amongst 
others,  that  there  was  a  misjoinder  of  the  forms 
of  action,  all  the  counts,  except  the  last,  being 
framed  as  in  an  action  on  promises ;  and  it 
being  stated  in  all  those  counts  that  the  de- 
fendant promued  to  pay  the  several  bills  of 
exchange,  and  yet  the  last  count  was  framed 
in  debt,  with  the  ordinary  and  usual  form  of 
a  conclusion  for  a  count  in  debt ;  and  counts 
in  debt  could  not  be  joined  in  the  same 
declaration  with  counts  on  promises.  That 
it  was  stated  in  the  declaration  that  the  plain- 
tiff was  a  public  officer  at  the  time  of  the 
commencement  of  the  suit.  That  the  title 
of  the  first-mentioned  act  of  parliament  was 
incorrectly  recited,  inasmuch  as  it  was  not 
stated  what  the  other  things  were  for  which 
the  act  of  parliament  was  made.  That  it 
was  stated  in  the  fifth  count,  that  the  de- 
fendant directed  the  said  bill  to  one  JV, 
Watson;  and  it  was  not  stated  what  the 
said  W.  Watson's  christian  name  was.  That 
it  was  uncertain  which  of  the  said  bills  in 
the  said  second,  third,  fourth,  fifth,  sixth, 
seventh  and  eighth  counts  mentioned,  the 
defendant  indorsed,  inasmuch  as  it  was 
stated  in  each  of  those  counts  that  he  in- 
dorsed "  the  said"  bill,  and  it  was  uncertain 
which  of  the  said  bills  in  the  first  eight 
counts  of  the  said  declaration  was  meant, 
inasmuch  as  no  less  than  eight  bills  were 


named  in  the  said  declaration,  and  the 
words  "said  bill"  might  refer  to  any  of 
them.  That  a  bank,  being  an  inanimtte 
object,  could  not  provide  work,  station,  or 
forbear  money,  or  state  an  account,  though 
a  banking  company  might  do  so. 

Prideaux,  in  support  of  the  demurrer. — 
It  does  not  sufficiently  appear  from  the 
declaration  that  the  plaintiff  was  the  iq:is- 
tered  officer  of  the  company  at  the  com- 
mencement of  the  action.  In  M'htyre  v. 
Miller {\)t  where  the  declaration  was  in 
the  same  form  as  the  present,  Parke,  B. 
threw  out  an  opinion  that  this  was  not  a 
ground  of  error;  but  the  point  was  not 
directly  decided.  Here,  however,  the  qnes- 
tion  arises  on  special  demurrer.  The  worfs 
"  for  the  time  being,"  are  altogether  inde- 
finite. 

[Parke,  B. — It  appears  on  the  declara- 
tion that  the  defendant  has  been  summoned 
to  answer  the  plaintiff  "as  such  pnUie 
officer."] 

Secondly,  a  part  only  of  the  title  of  the 
7  Geo.  4.  c.  46.  is  recited  in  the  declaration. 

[Parke,  B.— The  declaration  does  not 
state  it  to  be  the  title  of  the  act.] 

Thirdly,  there  is  a  misjoinder  of  coonti 
in  debt  and  assumpsit.  The  counts  on  the 
bills  are  in  assumpsit,  for  they  all^  a 
promise  by  the  defendant  to  pay,  which  ii 
never  stated  in  debt — RastalTs  Entries, 
f.  176,  Corbett  v.  Pac}cingtoH(2),  Lea  v. 
Welch  {9),  and  Palmer  v.  Staveley{*). 
Brill  V.  Neele{5)  is  precisely  in  pofat 
Dalton  V.  Smith  (6)  is  to  the  same  effei^ 
Clowes  V.  Williams  {7)  and  CompUm  t. 
Taylor  (8)  will  be  relied  on  by  the  other 
side.  The  case  of  Smith  ▼.  Cox(9i)  is  an 
express  decision  in  favour  of  the  defendant 
It  was  there  held,  that  in  an  action  by  an 
indorsee  against  the  drawer  of  a  bill  of 
exchange,  a  promise  to  pay  ought  to  be 
alleged.     The  Court  there  said,  "  Unless  > 

(1)  IS  M««.  &  Wets.  72< :  s.«.  14  Law  J.  KcF 
(n.s.)  Exch.  180. 

(2)  6  B.  &  C.  268 ;  ».  c  «  Law  J.  Rep.  K.B.  141 

(3)  2Ld.  Rajm.  151S. 

(4)  12  Mod.  510. 
(6)  8  B.  &  Aid.  208. 

(6)  2  Smith,  618. 

(7)  3  Biog.  N.C.  868. 

(8)  4  Mee.  &  Wels.  138 ;  s.  c  7  Law  J.  Bap. 
(N.S.)  Ezcb.  286. 

(9)  11  Ibid.  47«;  t.  c.  12  Law  J.  R*^  (»•»•) 
Ezcb.  307. 
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promise  be  alleged  in  declarations  on  bills 
of  exchange,  ^ere  will  be  nothing  to 
distinguish  the  action  of  assumpsit  from 
that  of  debt;"  and  that,  for  "aught  that 
appears,  there  being  no  promise  alleged, 
there  might  be  a  mujoinder  of  counts  on 
the  record."  The  rule  Trin.  term,  1  Will.  4, 
which  precedes  the  schedule  of  forms, 
speaks  of  the  forms  as  applicable  to  as- 
sumpsit, and  then  states,  that  "if  any 
declaration  in  debt  for  similar  causes  of 
action,  and  for  which  the  action  of  as- 
sumpsit would  lie,"  shall  exceed  such 
length,  no  costs  of  the  excess  shall  be  al- 
lowed to  the  plaintiff.  The  defendant  in 
an  action  on  a  bill  of  exchange,  ought 
to  be  apprised  by  the  form  of  the  declara- 
tion whether  the  action  is  in  debt  or  as- 
sumpsit ;  as,  in  the  former  case,  the  judg- 
ment is  immediate,  and,  in  the  latter,  there 
is  a  rule  to  compute. 

[Parks,  B. — AnAiguity  is  not  pointed 
out  as  a  cause  of  demurrer :  the  objection 
is,  that  the  counts  are  mttjoined.'] 

Fourthly,  the  fifth  count  states  the  ac- 
ceptor to  be  one  W.  Watson,  without  stating 
his  christian  name,  or  alleging  that  he  was 
described  in  the  bill  as  W.  Watson — 
Appelmau*  y.  Blanche  {10),  Cealv.  Cock- 
&»ni(11).  Lastly,  all  the  counts,  except 
the  first,  are  bad  in  not  stating  that  the  bill 
mentioned  in  each  count  was  indorsed  to 
the  company.  The  words  "  said  bill"  may 
refer  to  the  bill  stated  in  the  first  count — 
Athlon  V.  Brevitt{\i). 

[Alderson,  B, — Surely  the  word  "  stud" 
would  refer  to  the  last  antecedent.] 

B*tt,  contrft. — The  word  "said"  has 
reference  to  the  last  antecedent.  Each 
count  contains  a  separate  cause  of  action, 
and  it  will  not  be  assumed  that  any  count 
refers  to  a  preceding  count —  The  King 
▼.  Wright  {\Z).  Secondly,  since  the  S  & 
4  Win.  4.  c.  42,  a  party  to  a  bill  of  ex- 
change may  be  described  by  bis  initials. 

[Parke,  B. — You  ought  to  say  "  therein 
described  as  W.  Watson."  It  does  not 
follow,  because  you  allege  that  the  defen- 
dant directed  the  bQl  to  W.  Watson  that 


he  is  so  designated  in  the  bill.  Yon  cannot, 
under  the  statute,  designate  a  party  by  his 
initials,  unless  the  instrument  itself  so  de- 
signates him,  and  then  it  ought  to  be  shewn 
that  he  was  so  designated.] 

Walker  v.  Parkins {\4)  and  Lindsay  v. 
Wells  (15)  are  in  point. 

He  cited  Owen  v.  Waters  (16)  in  answer 
to  the  second  objection. 

Per  Curiam. — The  plaintiff  may  amend 
on  the  usual  terms,  by  striking  out  the 
fifth  count  With  respect  to  the  other 
counts  there  will  be — 

Judgment  for  the  plaintiff. 


6.     \ 

16.; 


FARINA  V.  HOME. 


1846 

Nov, 

Frauds,  Statute  of^Acceptanee  and  Re- 
ceipt of  Goods — Delivery  Warrant. 

The  defendant  verbally  ordered  goods  of 
the  plaintiff's  agent  in  London,  the  price 
of  which  was  lUl.  The  goods  were  accord- 
inglg  sent  from  abroad  to  the  agent,  who 
warehoused  them  with  a  wharfinger,  and 
received  from  him  a  warrant,  by  which  the 
goods  were  made  deliverable  to  the  agent  or 
his  assignees,  by  indorsement,  on  payment  of 
rent  and  charges  from  a  certain  day.  This 
warrant  the  agent  indorsed  to  and  sent  to 
the  defendant.  The  defendant  kept  the  war- 
rant for  ten  months,  and  was  repeatedly 
applied  to  for  the  charges  and  the  price  of 
the  goods,  which  he  did  not  pay,  nor  did  he 
return  the  warratU,  but  said  he  had  sent  it 
to  his  solicitor,  and  meant  to  defend  the 
action,  as  he  had  not  ordered  the  goods,  and 
the  goods  would  remain  at  present  in  bond : 
—Held,  that  although  there  was  sufficient 
evidence  of  the  acceptance  of  the  goods,  if 
they  had  been  delivered  to  the  defendant, 
there  was  no  evidence  of  the  receipt  of  the 
goods  sufficient  to  satisfy  the  Statute  of 
Frauds. 

Debt  for  goods  sold  and  delivered,  and 
on  an  account  stated. 


(10)  14Mm.  tc  Weli.  154.  (14)  2Dowl.kL.982;  •.c.l4UwJ.R*p.(K.t.) 

(11)  7S0oU,N.R.lS.  Q.n.214. 

(13)  14  M«e.  tcWals.  106;  1.0.  IS  Law  J.  Rep.  (16)  3  Biiig.N.C.777;  b.c<Uw  J.Kap.(K.a.) 

(HA)  Euh.  297.  C.P.  2S7. 

(I»)  1  Ad.  &  EI.  484 ;  a.  c  3  Uw  J.  Rap.  {h.8.)  (16)  2  Mee.  &  WeU.  91 ;  s.  e.  6  Law  J.  Rap. 

Ezeli.  370.  (11.8.)  Excb.  IS. 

NavSnisSiXVI.— EzcRtQ.  L 


Digitized  by 


Google 


74 


EXCHEQUER  OF  PLEAS: 


Tlea—Nunqvam  indebitatus. 

At  the  trial,  before  the  under-sheriff  of 
Middlesex,  the  following  facts  appeared  :— 
The  plaintiff  was  a  dealer  in  eau  de  Co- 
logne, residing  at  Cologne,  and  the  defen- 
dant, who  was  a  dealer  in  that  article  in 
London,  verbally  ordered  twenty-five  dozen 
of  eau  de  Cologne,  at  the  price  of  15J.,  from 
the  plaintiff 'sagentin  London.  Accordingly, 
in  July  1845,  that  quantity  was  sent  from 
abroad  to  a  shipping  agent  of  the  plaintiff 
in  this  country  named  Brenchley,  who 
received  it,  and  warehoused  it  with  one 
Barber,  a  wharfinger,  informing  the  defen- 
dant at  the  same  time  of  the  arrival  of  the 
goods.  Upon  receiving  the  eau  de  Cologne, 
Barber  handed  to  Brenchley  a  warrant, 
dated  the  2l8t  of  July,  by  which  the  goods 
were  made  deliverable  to  the  agent  or  his 
assignees,  by  indorsement,  on  payment  of 
rent  and  charges  from  the  25th  of  July. 
This  warrant  was  sent  by  Brenchley  to  the 
defendant  in  July.  The  defendant  kept 
the  warrant  for  ten  months,  and  was  repeat- 
edly applied  to  for  the  charges  and  price  of 
the  goods,  but  did  not  pay  them.  Appli- 
cation was  also  made  to  him  for  the  warrant, 
which  he  refused  to  g^ve  back,  saying  be 
had  sent  it  to  his  solicitor,  and  meant  to 
defend  the  action,  as  he  had  never  ordered 
the  goods;  adding  that  the  goods  would 
remain  at  present  in  bond.  On  the  part  of 
the  defendant  it  was  contended  that  there 
was  no  evidence  of  the  acceptance  and 
receipt  of  the  goods  suSBcient  to  satisfy  the 
Statute  of  Frauds.  The  undeivsheriff  di- 
rected the  jury  to  say  whether  there  had 
been  an  acceptance  and  receipt  of  the  goods ; 
stating,  that  to  bring  the  case  within  the 
statute,  the  acceptance  by  the  defendant 
must  be  with  the  intention  of  taking  pos- 
session as  owner.  The  jury  found  a  verdict 
for  the  plaintiff— damages  IQl.  lis. 

Prentice,  having  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection, 
and  also  of  the  verdict  being  perverse, 
there  being,  as  he  contended,  no  evidence 
whatever  of  the  acceptance  of  the  goods  by 
the  defendant, — 

Thomas  shewed  cause. — First,  there  was 
no  misdirection  in  this  case,  for  the  quesdon 
left  to  the  jury  was,  whether  the  defendant 
had  accepted  the  goods,  and  the  jury  found 
that  he  had  accepted  them  ;  secondly,  there 
was  ample  evidence  of  the  acceptance  of  the 


goods  in  question  by  the  defendant.  Tht 
warrant  given  by  die  wharfinger  to  the 
shipping  agent,  and  handed  by  him  to  &t 
defendant,  constituted  the  title  to  the  goods, 
and  the  defendant's  detention  of  the  «»• 
rant  for  ten  months,  and  his  declaring  that 
the  goods  should  remain  in  bond,  were  cir- 
cumstances which  warranted  the  jury  in  in- 
ferring that  he  had  accepted  them.  Stark 
v.  Keeves{l)  decides  that  a  written  older 
given  by  the  seller  of  goods  to  the  buyer, 
directing  the  warehouseman,  who  had  tfa* 
care  of  the  goods,  to  deliver  them  to  the 
buyer,  is  a  sufficient  delivery  within  the 
Statute  of  Frauds.  Bushel  v.  Wk€*kr(i,) 
is  also  in  point. 

Prentice,  in  support  of  the  rule.— TTjerB 
has  been  no  receipt  and  acceptance  of  the 
goods  in  question  within  tlw  17tb  sectioa 
of  the  Statute  of  Frauds,  29  Car.  3.  c  3, 
which  enacts,  that  no  contracts  for  the  sale 
of  goods  for  lOl.  or  upwards  shall  be  good, 
"  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the 
same,"  &c.  The  defendant's  acceptance  of 
the  warrant  is  not  an  acceptance  within  ths 
terms  of  that  statute.  In  Bill  v.  Btmett 
(3),  the  defendant  ordered  goods  of  the 
plaintiff's  agents,  and  having  gone  to  the 
agent's  warehouse,  where  the  goods  woe 
deposited,  directed  a  mark  to  be  placed  as 
them.  The  defendant  having  refused  to 
receive  the  goods,  an  action  was  com- 
menced against  him  ;  after  which  he  wrote 
in  the  agent's  ledger,  at  the  bottom  of  • 
page  containing  the  statement  of  the  goodt, 
and  headed  with  the  plaintiff's  name,  the 
words,  "  Received  the  above,"  and  signed 
his  name.  The  Court  held  that  this  was 
no  evidence  of  a  deUvery  and  acceptanob 
In  that  case,  Parke,  B.,  after  saying  thit 
the  receipt  was  some  evidence  of  an  accept- 
ance, adds,  "  But  there  must  also  be  a  ^ 
livery;  and  to  constitute,  that,  the  po«se»- 
sion  roust  have  been  parted  with  by  the 
owner,  so  as  to  deprive  him  of  the  right 
of  lien."  In  this  case  the  goods  remuned 
in  the  hands  of  the  shipping  agent  of  the 
plaintiff,  who,  dierefore,  had  not  lost  hb 
right  of  lien.     In  Hanson  v.  Armitagt  (4) 

(1)  2  E*p.  <98. 

(2)  8  Jaiut,  S32. 

(3)  9  M«e.  &  Wets.  36;  s.  e.  II  Law  J.  Rc^ 
(U.S.)  Ezob.  81. 

(4)  0  B.  &  Aid.  6i1. 
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•  party  rerident  in  the  eonntiy  had  been  in 
the  bsbU  of  buying  goods  of  a  London 
nerohant,  whoae  habit  it  was  to  deliver 
them  to  a  wharfinger  in  London,  to  be  for- 
warded to  the  buyer  by  the  first  ship. 
Certain  goods,  ordered  by  the  buyer,  were 
accordingly  delivered  to  the  wharfinger  to 
be  fmwarded  in  the  usual  manner.  It  was 
held  that  this  was  not  a  sufficient  accept- 
ance by  the  buyer  to  satisfy  the  Statute  of 
frauds.  In  Uuit  case,  Abbott,  C.J.,  in 
deliveting  the  judgment  of  the  Court,  re- 
ierred  to  the  case  of  Howe  v.  Palmer  {5), 
where  it  was  held,  that  there  could  be  no 
actual  acceptance  so  long  as  the  buyer 
continued  to  have  a  right  to  object  eiUier 
to  the  quantum  or  quality  of  Uie  goods. 
The  case  of  Bentall  v.  Burn  (6)  is  precisely 
in  point.  There  it  was  held,  that  the 
acceptance  by  a  vendee  of  a  delivery  order 
of  the  London  Dock  Company  was  not  an 
actual  acceptance  of  the  wine  within  the 
Statute  of  Frauds.  It  may  be  conceded 
that  the  receipt  of  a  West  India  Dock  war- 
rant for  goods  will  render  a  party  liable  to 
an  action  for  goods  sold,  or  will  prevent  a 
stoppage  tM  tratuilu ;  but  it  does  not  con- 
stitute an  acceptance  within  the  Statute  of 
Frauds — Zwinger  v.  Saniuda{7). — He  then 
contended  that  the  verdict  was  perverse. 

Fabke,  B.— The  case  must  stand  over 
to  enable  us  to  see  the  warrant  in  question, 
and  to  determine  whether  there  is  any  dis- 
tinction between  this  document  and  a  simple 
delivery  order  by  the  shipping  agent.  If 
it  it  an  instrument  of  the  latter  description, 
there  is  no  acceptance  until  it  be  carried 
into  efiect. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Parkk,  B. — In  this  case,  which  was 
aif^ed  before  us,  in  the  absence  of  the  Lord 
Chief  Baron,  a  few  days  ago,  the  only  point 
we  wished  to  consider  was,  whether  there 
waa  sufficient  evidence  of  the  acceptance 
and  actual  receipt  of  the  goods  to  satisfy 
the  17th  section  of  the  Statute  of  Frauds. 
The  evidence  as  to  this  part  of  the  case 
was,  that  after  the  defendant  had  verbally 

(5)  3  B.  &  Ald.32]. 

(6)  3  B.  &  C.  423 ;  >.  0.  3  Law  J.  Rep.  K.B. 
42. 

(7)  7  Taunt  265. 


ordered  a  quantity  of  eau  de  Cologne,  and 
at  the  price  of  more  than  10/.,  from  the 
plaintiff's  agent  in  London  (the  plaintiff 
residing  at  Cologne),  a  case,  containing  the 
quantity  ordered,  was  received  by  the  agent, 
and  warehoused  by  him  with  a  wharfinger 
and  warehouse  keeper,  who  gave  for  it  a 
document,  dated  the  21st  of  July,  which  is 
called  a  warrant,  by  which  the  case  was 
made  deliverable  to  the  agent  or  his  assig- 
nees, by  indorsement,  on  payment  of  rent 
and  charges  from  the  25th  of  July ;  and  the 
agent  indorsed  it  to  the  defendant  and  sent 
it  to  him.  This  warrant  the  defendant  kept 
for  some  months.  He  was  repeatedly  ap- 
plied to  for  the  charges  and  for  the  price  of 
the  eau  da  Cologne,  which  he  did  not  pay ; 
nor  did  he  return  tbe  warrant  when  asked 
for  it,  but  said  he  had  sent  it  to  his  solicitor 
and  meant  to  defend  the  action,  as  he  had 
never  ordered  the  goods ;  and  he  further 
said,  the  goods  would  remain  at  present  in 
bond. 

It  was  contended,  on  the  trial  before  the 
under-sheriff,  that  there  was  no  such  evi- 
dence of  the  acceptance  and  receipt  of  the 
goods  as  to  bind  the  bargain.  The  under- 
sheriff  left  the  question  of  receipt  and  ac- 
ceptance to  the  jury,  stating,  and  correctly 
stating,  that  to  bring  the  case  within  the 
statute  that  acceptance  must  be  with  the 
intention  of  taking  possession  as  owner. 
The  jury  found  a  verdict  for  the  plaintiff, 
and  Uie  under-sheriff  ordered  the  writ  of 
trial  to  be  retained,  in  order  to  allow  time 
for  an  application  to  the  Court.  On  a  motion 
for  a  new  trial,  we  intimated  our  opinion 
that  there  was  evidence  to  go  to  the  jury  of 
the  defendant's  acceptance  of  the  goods  by 
retaining  the  delivery-  warrant ;  but  Mr. 
Prentice  insisted,  that  there  was  no  suf- 
ficient evidence  of  the  actual  receipt  of  the 
goods,  that  is,  the  delivery  at  the  possession 
of  the  goods  on  behalf  of  the  vendor  to  the 
vendee,  and  the  receipt  of  the  possession 
by  the  vendor,  and  that  the  delivery  and 
receipt  of  the  warrant  was  not  in  effect  the 
same  thing  as  the  delivery  and  receipt  of 
the  goods ;  and  we  are  all  of  that  opinion. 
This  warrant  is  no  more  than  an  engage- 
ment by  the  wharfinger  to  deliver  to  the 
consignee,  or  any  one  he  may  appoint ;  and 
the  wharfinger  holds  the  goods  as  the  agent 
of  the  consignee  (who  is  the  vendor's 
agent),  and  his  possession  is  that  of   the 
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consignee,  until  an  assignment  has  taken 
place,  and  the  wharfinger  has  attorned,  so 
to  speak,  to  the  assignee,  and  agreed  with 
him  to  hold  for  him.  Then,  and  not  till 
then,  the  wharfinger  is  the  agent  or  bailee 
of  the  assignee,  his  possession  that  of  the 
assignee,  and  then  only  is  there  a  construc- 
tive  delivery  to  him.  In  the  mean  time, 
the  warrant  and  the  indorsement  of  the 
warrant  is  nothing  more  than  an  offer  to 
hold  the  goods  as  the  warehouseman  of 
the  assignee.  The  case  is  in  principle  the 
same  as  that  of  Bentall  v.  Burn,  Bill  v. 
Bament,  and  others,  which  are  stated  and 
well  discussed  in  a  recent  able  work  of  Mr. 
Blackburn,  On  the  Contract  of  Sale,  pp. 
27,  41,  297,  and  in  Mr.  C.  Addison's  work, 
p.  70.  We  all,  therefore,  think,  that  though 
there  was  sufficient  evidence  of  acceptance, 
if  the  goods  had  been  delivered  to  the  de- 
fendant, there  is  none  of  the  receipt ;  and, 
therefore,  there  must  be  a 

Rule  absolute. 


} 


O  BRIEM  V.  CLEMENT. 


1846. 

Dec.  5. 

Libel — Demurrer — Justification. 

A  declaration  in  libel  alleged,  that  the 
libel  stated,  that  the  plaintiff,  who  was 
seeking  admission  into  a  club,  gave  an  en- 
tertainment  a  few  days  before  he  was  to 
be  elected;  that  he  was  afterwards  black' 
balled,  and  on  the  next  morning  bolted,  and 
some  of  the  poor  tradesmen  had  to  lament 
the  fashionable  character  of  his  e»tertain- 
ment.  The  defendantpleadedin justification, 
that  the  plaintiff  did  suddenly  leave  and 
quit  the  town  without  paging  every  one  and 
all  of  the  debts  contracted  by  him  with 
divers  persons  in  the  town,  and  without 
notice  to  them,  and  with  intent  to  defraud 
and  delay  them,  whereby  the  said  per- 
sons, to  wit,  on  Sfc,  remained  unpaid  and 
defrauded: — Held,  on  special  demurrer, 
that  the  plea  was  had,  in  not  stating  the 
names  of  the  tradesmen  alleged  to  have  been 
defrauded. 

In  an  action  on  the  case  for  a  libel,  the 
declaration  set  forth  the  libel,  which  was 
headed  "  Royal  Western  Yacht  Club:  Ex- 
pulsion of  two   Members,"  and  the  libel 


then  stated  that  tlie  two  membeis  had  ben 
suspected  of  cheating  at  cards ;  that  nupi- 
cion  bad  led  to  inquiry,  and  the  inqaii;  hai 
resulted  in  the  expulsion  from  the  dab  o( 
the  two  suspected  persons.  The  deckntiin 
then  set  forth  the  reminder  of  the  libd  u 
follows  : — "  A  short  tame  since  a  penon" 
(meaning  the  said  plaintiff)  "  known  no« 
to  be  a  confederate  of  the  expelled  putiet, 
sought  admission  into  the  chtb ;  his  nsnw 
was  O.  B."  (meaning  thereby  the  said 
plaintiff ) ;  "he  gave  a  crack enteitainiacot 
a  few  days  before  he  was  to  be  elected  a 
he  thought,  and  his  party  was  graced  by 
almost  all  the  rank  and  fashion  of  the 
neighbourhood.  He  was  going  to  make  his 
entrie  into  the  club  in  giand  style ;  turn  ot 
three  days  after  he  stood  the  ballot,  and  he 
was  black-balled.  The  next  morning  h« 
bolted,  and  some  of  the  poor  tradesmen  had 
to  lament  the  &shionable  character  of  hii 
entertainment,  and  the  great  desiie  he  had 
for  display." 

The  defendant  pleaded  in  justifieatim  of 
this  part  of  the  dedaiatioa  as  foUowa:— 
That  the  next  morning  after  the  said  bsUol- 
ting  had  taken  place,  to  wit,  on  &&,  the 
said  credit  having  then  expired,  the  plaintiff 
did  suddenly  leave  aai  quit  the  town  of 
Plymouth  aforesaid,  where  he  had  been  so 
residing,  without  paying  and  dischaigiqg 
any  one  and  all  of  the  debts  contracted  1^ 
the  plaintiff  with  divers  persons  in  the  nid 
town  of  Plymouth,  and  without  notice  to 
all  the  said  last-mentioned  persona,  and 
with  intent  to  defraud  and  delay  some  of 
the  said  last-mentioned  persons,  whereby 
the  said  last-mentioned  persons  so  not  re- 
ceiving notice  as  aforesaid,  remained  froiB, 
to  wit,  the  day  and  year  last  aforesaid, 
unpaid  and  defrauded. 

Demurrer,  assigning  for  causes,  amongst 
others,  that  the  defendant  had  not  set  forth 
or  disclosed  by  his  plea  any  particular  per- 
son or  persons,  who  were  defrauded  or 
delayed. 

Lush,  in  support  of  the  demurrer. — The 
plea  does  not  state  the  names  of  the  trades- 
men who  are  alleged  to  have  been  defrauded 
by  the  plaintiff.  The  case  of  J' Anson  v. 
Stuart {V)  is  an  authority  that  the  names 
ought  to  be  set  forth. — (He  was  then 
stopped  by  the  Court.) 

Li>-     (1)  1  Term  Rep.  748. 
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C.  Clark,  in  lapport  of  tbe  plea. — It  b 
not  iMOMBory  for  ^defmdants  to  name  the 
parties  who  were  defrauded.  To  hold  that 
(ueh  a  stateaaent  is  necessary,  is  to  make 
tbe  plea  go  beyond  the  declaration,  which 
merely  states  Uiat  tome  tradesmen  had  to 
lament  the  fashionable  character  of  tbe 
plaintiff's  entertainment. 

Per  Cttrjoai.— You  ought  to  state  the 
names  of  the  parties  who  were  defirauded. 
The  ^ea  must  be  amended  by  inserting  the 
nanws,  othenriae  there  will  be— 

JndgwutU  for  the  plakO^, 


1846. 
Dee.  5 


.} 


o'bkien  v.  brtant  and 

OTHEBB. 


Libel — Demurrer — Justification. 

The  declaration  set  forth  a  Ubet  ttoHng, 
Aat  the  plahttifwho  was  seeking  admission 
into  a  eM,  gave  an  entertainment  a  few 
ioffM  before  he  was  to  be  elected;  that  he 
was  afterwards  blaokbaUed,  and  on  tJte  next 
morwing  bolted,  and  some  of  the  tradesmen 
had  to  lament  the  fashionable  character  of 
hie  eniertainment. 

The  dtfendanta  pleaded  by  way  of  justi' 
fieaUom,  that  on  the  following  morning  the 
pkrimtif  suddenly  left  and  quitted  the  town 
amd  neighbourhood  of  P,  leaving  divers  of 
the  tradesmen  of  that  touon  and  neighbour- 
hood, to  whom  he  owed  divers  sums  of 
money,  umpaid,  to  wit,  T.  T,  W.  S,  Sfc.  .— 
Hetd,  that  the  plea  was  bad,  as  not  amounting 
to  a  /nsHfication  of  the  Ubel,  which  imputed 
to  the  plaintiff  a  fraudulent  evasion  of  hit 
creditors. 

Caae  for  a  libel.— (The  declaration  was 

the  same  as  in  the  preceding  ease  of  O'Brien 

T.   dement.) — ^The  defendants  pleaded  in 

jtiaCification,  that  the  plaintiff  on,  &c.,  gave 

an  entertainment,  at  which  many  persons 

in    the  neighbourhood  of  Plymouth    at- 

tended ;  duA  two  or  three  days  afterwards 

be  was  Uack-balled,  and  that  "  on  the  fol- 

Imsing  morning  he  suddenly  left  and  quitted 

the  town  and  neighbourhood  of  Plymouth, 

luawing  divers  of  the  tradesmen  of  that 

town  sutd  ndghbourbood,  to  whom  he  owed 

divern  sums  of  money,  unpaid,  to  wit,  T.  T, 

W.  S,  and  Messrs.  R.  &  H,"  &c. 

Demurrer,  aa8ignii^,«iB6i4;8t  other  causes, 


Ibat  whereas  the  libel  alleged  that  the 
plaintiff  "  hoUed,  and  some  of  the  poor 
tradesmen  had  to  lament  the  fashionable 
character  of  his  entertainment,"  it  was  not 
a  justification  of  that  averment  to  plead 
merely  that  the  plaintiff  left  and  quitted  the 
town  and  neighbourhood  of  Plymouth, 
leaving  divers  of  the  tradesmen  of  that 
town  and  neighbourhood,  to  whom  he  then 
owed  divers  sums  of  money,  unpaid. 

Lush,  in  support  of  the  demurrer.— The 
plea  does  not  justiiy  the  averments  in  the 
libel.  The  meaning  of  the  libel  is,  that 
the  plaintiff  being  insolvent  suddenly  left 
the  town  of  Plymouth,  and  defrauded  his 
creditors ;  whereas,  it  is  consistent  with  the 
language  of  tlie  plea,  that  the  creditors 
assented  to  his  leaving  the  town,  and  were 
willing  to  give  him  credit.  He  may  even 
have  returned  the  next  day  and  have  paid 
them  all  their  demands. 

Crreenwood,  contri. — If  the  whole  lan- 
guage of  the  plea  is  considered,  it  does  im- 
pute fraud  and  insolvency  to  tbe  plaintiff. 
It  means  that  he  left  the  town  wiUiout  pay- 
ins  his  creditors. 

[Parkb,  B. — The  libel  imputes  a  fiitudu- 
lent  evasion  of  creditors,  and  the  plea  does 
stete  that  fact.] 

The  entire  language  of  the  plea  imputes 
fraud. 

Parke,  B. — The  plea  states  an  innocent 
departure, — quitting  the  town  is  not  the  same 
as  bolting.  The  libel  charges  a  going  out 
of  the  town,  and  thereby  occasioning  a  loss 
to  creditors;  whereas  the  plea  would  be 
proved  by  shewing  that  the  plaintiff  went 
out  of  the  town,  and  returned  and  paid  his 
debts.  The  defendant  had  better  amend, 
otherwise  there  will  be — 

Judgment  for  the  plaintiff. 


.  15.  / 


0  BSIEN  V.  CLEMENT. 


1847 

Jan 

Libel— 'Prefatory  Averments— Innuendo 
•^"  Of  and  concerning." 

Libel.  The  declaration  averred  that  the 
defendant  used  the  words  "blacklegs  and 
hlaeh-sheep,"  to  denote  persons  guilty  of 
fraud,  and  persons  of  disreputable  character ; 
that  divert  person*    had  formed  a  eM, 
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called  "  The  Royal  Western  Yaela  Clvb;" 
that  the  defendant,  intending  to  eaute  it  to  be 
believed  that  the  plaintiff  was  a  confederate 
of  persons  guiUy  of  fraudulent  play  at  cards, 
and  of  being  blacklegs  and  black-sheep  in 
the  sense  aforesaid,  in  a  certain  newspaper, 
called,  4-c.,  published  of  and  concerning 
the  plaintiff  the  following  libel,—"  Royal 
Western  Yacht  Club,  expulsion  of  two  black- 
legs," (meaning  an  expulsion  from  the  club 
of  two  persons,  being  blacklegs  in  the  sense 
in  which  thai  teord  was  used  as  aforesaid  J. 
The  declaration  then  stated  that  suspicion 
had  attached  to  two  members  (meaning  the 
aforesaid  two  persons)  of  the  club,  owing  to 
two  gentlemen  having  been  plucked  at  cards, 
at  the  residence  of  one  of  the  two  suspected 
members,  in  a  manner  that  seemed  to  indicate 
foul  play  ;  that  an  inquiry  took  place  which 
resulted  in  the  expulsion  of  the  two  suspected 
persons.  The  declaration  then  stated  that 
a  person,  known  to  be  a  confederate  of  the 
expelled  parlies  sought  admission  into  the 
plub ;  his  name  was  O'B."  (meaning  thereby, 
the  plaintiff)  : — Held,  on  motion  in  arrest  of 
jud^ent,  that  as  it  appearedfrom  the  innuen- 
does, coupled  with  the  prefatory  averments, 
that  the  defendant  had  published  libeUain  ■ 
matter  of  and  concerning  the  plaintiff,  it  was 
not  necessary  to  allege  in  the  declaration 
that  the  libel  was  published  of  and  concern- 
ing the  Royal  Western  Yacht  Club,  and  the 
other  prefatory  averments. 

Case  for  a  libel.  The  declaration  stated 
that,  before  and  at,  &c.,  the  defendant  used 
the  word  "blacklegs,"  for  the  purpose  of 
expressing  and  meaning  thereby  persons 
guilty  of  cheating,  and  of  defrauding  others, 
and  that  the  defendant  used  the  words 
"  black-sheep,"  for  the  purpose  of  expresaing 
and  meaning  thereby  persons  notorious  by 
reason  of  disreputable  character  and  of  a 
tainted  and  sullied  reputation.  That  before 
and  at,  &c.,  certain  persons  had  formed  a 
club,  called  "the  Royal  Western  Yacht 
Club,"  and  were  then  accustomed  to  hold 
meetings  in  the  town  of  Plymouth ;  yet  the 
defendant,  contriving,  &c.,  and  intending  to 
cause  it  to  be  suspected  and  believed  that 
the  plaintiff  had  been  connected  with,  and 
a  confederate  of  persons  guilty  of  unfair 
and  fraudulent  play  at  cards,  and  of  de> 
frauding  persons  of  their  money  by  means 
thereof ;  and  that  the  plaintiff  was  a  confe- 


derate of  persons  so  being  "  blaeklegi"  tnd 
"  black-sheep,"  in  the  respectiTe  sense  md 
signification  in  which  ihoae  words  were  so 
respectiTely  used  by  the  defendant  as  afore- 
said; and  that  the  plaintiff  was  himaelfa 
blackleg  and  a  black-sheep,  and  a  penon 
of  a  disreputable,  low,  and  bad  dumrto', 
heretofore,  to  wit,  on  &c.,  in  a  certain  newt- 
paper,  called  "BelVs  Life  in  LonJoH," 
falsely,  &c.,  did  publish  of  and  eoneemnf 
the  plaintiff,  the  fidse,  scandalous,  malieioui, 
defamatory,  and  libellous  matters  following 
of  and  concerning  the  plaintiff,  that  is  to 
say  "  Royal  Western  Yacht  Club,"  (mess- 
ing the  said  Royal  Western  Yacht  Club) 
"  expulsion  of  two  blacklegs"  (meaning  sn 
expulsion  from  the  said  Royal  Wetten 
Yacht  Club  of  two  persons  being  blade- 
legs  in  the  sense  and  signification  in  whidi 
the  said  word  was  so  used  by  the  defai- 
dant  as  aforesaid) :  "  For  some  time  psst 
circumstances  of  suspicion  had  attached  to 
two  members"  (meaning  the  aforesaid  two 
persons)  "  of  this  club"  (meaning  the  isid 
Royal  Western  Yacht  Club),  "owing  to 
two  gentlemen  having  been  plucked  st 
the  residence  of  one  of  the  suspected  mem- 
bers" (meaning  one  of  the  aibrraaid  two 
persons)  "  in  a  manner  that  seemed  to  radi- 
cate foul  play  ;  one  of  the  party  was  fleeced 
to  the  amount  of  l,070i.  in  one  evening  at 
cards,  and  the  other  gentleman  lost  above 
200/.  These  cireumstanees  led  to  snspickn, 
that  suspicion  led  to  inquiry,  and  the  in- 
quiry has  resulted  in  the  expulsion  of  the 
two  suspected  persons"  (meaning  the  ex- 
pulsion of  the  aforesaid  two  persons)  "and 
of  one  of  them  suddenly  leaving  the  town. 
A  short  time  since,  a  person"  (meaning  the 
said  plaintiff)  "  known  now  to  be  a  eon- 
federate  of  the  expelled  parties  sought  ad- 
mission into  the  club"  (meaning  the  s»id 
Royal  Western  Yacht  Club).  "  His  (mean- 
ing the  plaintifFs)  name  was  O'B."  (mean- 
ing thereby  the  said  plaintiff). 

The  defendant  pleaded  to  the  part  of  the 
declaration  not  guilty,  and  a  plea  of  justifi- 
cation. 

At  the  trial,  before  Pollock,  C.B.  at  the 
Westminster  sittings,  after  Hilary  term  last, 
the  jury  found  a  verdict  for  the  plaintiff, 
damages  30/.  y 

Sir  J.  Jervis  (Attorney  General)  {€. 
Clark  with  him)  now  moved  in  arrest  of 
judgment. — The  matter  here  complained  of 
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is  not  ^idloas  in  itself.  It  requires  pre- 
&tory  averments  and  innuendos  to  make  it 
libelloas  and  applicable  to  the  plaintiff;  and 
then  follow  the  words  which  are  to  connect 
tfafl  prefatory  averments  with  the  libel.  The 
objection  is,  that  it  is  not  alleged  that  the 
libel  was  published  of  and  concerning  the 
matters  previously  shewn  to  be  libellous. 

[Pakke,  B. — This  is  not  a  libel  on  the 
dab,  but  on  the  individnal.] 

That  is  so ;  but  the  matter  is  only  alleged 
to  be  libellous  In  reference  to  the  club,  and 
to  the  ose  of  csertain  words  referring  to  the 
plaintiff  as  a  candidate  for  admission  into 
the  club.  The  words  complained  of  have 
no  meaning  except  as  connected  with  the 
matters  previously  alleged. 

[Piatt,  B. — The  litel  is  sufficiently  de- 
scribed. Suppose  it  were  a  libel  on  an 
attorney  ;  you  need  not  state  the  particulars 
of  the  case  in  which  he  was  supposed  to 
have  misconducted  himself.  It  would  be 
enough  to  say  that  it  was  published  of  and 
ooneeming  him  in  his  character  of  attorney.] 

That  is  BO ;  but  solely  because  it  is  pub- 
lished of  him  in  that  chiuracter,  which  would 
cause  words,  otherwise  innocent,  to  be 
ccmsidered  libellous ;  but  here  the  plaintiff 
does  not  bear  any  such  character;  and 
the  words  are  only  libellous  as  being  pub- 
liabed  of  and  concerning  him  in  reference 
to  certain  tnuuactimis  stated  in  the  pre- 
tktoty  averments.  Yet  those  transactions 
are  not  connected  with  the  publication  of 
the  alleged  libel,  which  is  said  to  have 
been  published  of  and  eomceming  the  plain- 
ti^  bat  not  of  and  concerning  the  matters 
which  made  them  libellous.  The  rule  on 
this  subject  may  be  collected  from  the  lan- 
goage  of  the  Court  in  Hall  v.  Blandy  (1). 
The  Lord  Chief  Baron  there  says,  "  I 
think  if  all  the  other  matters  were  put  out 
of  the  question,  the  name  of  the  party  being 
mentioned  in  the  libel,  and  there  being  an 
averment  that  it  concerned  him,  and  that  it 
eoneemed  al$o  that  certatn  piece  of  gold 
com  of  this  realm,  that  the  first  count 
would  be  sufficient,"  &c.  Jonet  v.  Stevefu 
(3)  is  to  the  same  effect.  Most  of  the  pre- 
cedents are  in  the  form  now  contended  for 
(S).    The  rale  is,  that  where  a  writing  can- 


(1)  1  Yon.  8c  Jer.  490. 

(8)  11  Price,  286. 

(S)  1  Chit.  Fl«ad,482.  edit.  IMl. 


not  be  shewn  to  be  libellous,  except  by 
means  of  pre&tory  averments,  it  must  be 
stated  to  have  been  published  of  and  con- 
cerning such  prefatory  averments. 

[AxDEBSON,  B. — Coupling  the  innuendo 
with  the  pre&tory  averments,  it  appears  to 
be  allied  that  the  defendant  published  of 
and  concerning  the  plaintiff  the  words 
which,  by  his  previous  averments,  the  plain- 
tiff had  diewn  to  be  libellous.] 

[Parke,  B. — You  cannot  have  any 
innuendoes  without  some  prefatory  aver- 
ments. They  are  required  to  explain  the 
meaning  of  the  words  used.  With  respect 
to  the  words  "  of  and  concerning"  it  is  only 
accessary  to  use  them  to  shew  that  the 
matters  previously  explained  were  stated 
with  respect  to  the  person  who  complains 
of  the  libel.  The  words  must  be  shewn  to 
have  been  spoken  of  him  in  that  character. 
You  need  not  introduce  any  other  matter 
into  the  declaration.  I  have  certainly  seen 
a  great  many  precedents  of  the  description 
you  mention,  but  I  have  always  thought 
them  inartificially  and  ill  drawn.] 

Wherever  an  inducement  of  extrinsic 
matter  is  necessary,  and  it  is  so  here,  it  must 
be  averred  that  the  libel  related  thereto. 

Per  Curiam, — There  is  no  ground  for  a 
rule  in  this  case. 

Rule  refuted.  (4) 


1846. 
Feb.  21 


;..} 


RAYNER   V.      GROTE   AND 
ANOTHER. 


Principal  and  Agent — Contract  in  Writ- 
ing— Right  of  Principal,  described  at  Agent, 
to  sue  in  hit  oum  Name, 

In  a  vritten  contract  for  the  tale  ofgoodt, 
the  plaintiff  deteribed  Mmtelf  at  the  agent 
of  ^her  peraoni,  vhom  he  named  therein. 
The  buyer  aeeepted  the  goodt,  and  paid  for 
part  of  them,  having  at  the  time  notice  that 
the  plaintiff  wot  not  the  agent,  but  the  real 

(4)  See  tBe  casu  of  Hswkes  v.  Hawley,  8  East, 
427  :  Goldstnn  «.  Fou,  4  Bing.  489,  a.  e.  5  Law  J. 
Rep.  K.B.  84:  I  Wma.  Saond.  242  »,  n.  8,  4 ;  Mar 
B.  Brown,  3  B.  &  C.  US;  8.c.  2  Law  J.  Rep.  K.B. 
212;  Clement  v.  Fisher,  7  B.  &  C.  459,  a.  c.  6 
Law  J.  Kep.  K.B.  39. 

*  Decided  in  Hilary  Vacation. 
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principal  in  the  transaetion  :—Held,  that 
the  plaintiff  might  lue  in  his  own  name  for 
the  non-aeeeptance  and  non-paynunt  of  the 
remainder  of  the  good*. 

Assumpsit  The  first  count  of  the  de- 
claration stated,  that  theretofore,  to  wit, 
on  &c.  the  defendants  bargained  for  and 
bought  of  the  plaintiff,  and  the  plaintiff,  at 
the  request  of  the  defendants,  then  sold  to 
the  defendants  a  large  quantity  of  goods, 
to  wit,  fifty  tons  of  soda  ash,  48  and  60 
per  cent.,  Huson's  test,  in  tierces,  free  on 
board  at  2f  i.  per  degree,  to  be  delivered  in 
all  May ;  customary  allowances  ;  pa3rment 
cash  in  fourteen  days  &om  deUvery,  less 
id.  off;  and  in  consideration  thereof,  and 
that  the  plaintiff  had,  at  the  like  request  of 
the  defendants,  then  promised  to  deliver  the 
said  goods  to  the  defendants  at  the  time  and 
in  manner  aforesaid,  the  defendants  then 
promised  the  plaintiff  to  accept  the  said 
goods  of  and  from  him,  the  plaintiff,  and  to 
pay  him  for  the  same  in  manner  aforesaid ; 
and  although  the  plaintiff  hath,  in  all  things, 
been  always  ready  and  willing  to  perform 
and  fulfil  the  said  contract  on  Us,  the  plain- 
tiff's part,  and  during  the  whole  of  the  said 
month  of  May  was  ready  and  willing  to 
have  delivered  the  said  goods  to  the  defen- 
dants in  all  respects  according  to  the  said 
contract,  and  then  requested  £e  defendants 
to  accept  the  same  in  manner  aforesaid ; 
and  although  the  said  month  of  May  had 
long  expired  before  the  commencement  of 
this  suit,  and  although  they,  the  defendants, 
to  wit,  within  the  said  month  of  May,  did 
accept  and  receive  of  and  from  the  plaintiff, 
in  part  performance  of  their  said  contract, 
a  certain  part  of  the  said  goods,  to  wit,  ten 
tons  of  the  said  soda  ash,  and  pay  for  the 
same,  to  wit,  in  maimer  aforesaid :  of  all 
which  premises  they,  the  defendants,  had 
due  notice ;  yet  the  defendants,  not  r^^- 
ing  their  said  promise,  did  pot,  nor  would, 
when  they  were  so  requested  as  aforesaid  or 
at  any  other  time,  accept,  take,  or  receive  of 
or  from  him,  the  plaintiff,  the  residue  of  the 
said  soda  ash,  or  any  part  thereof,  or  pay 
him  for  the  same  in  manner  aforesaid,  or 
otherwise,  but,  on  the  contrary  thereof,  have 
hitherto  wholly  neglected  and  refused  so  to 
do ;  whereby,  &c.  There  were  also  counts 
for  goods  sold  and  delivered,  and  on  an  ac- 
count stated. 


Plea  (amongst  othec«X  oon  aanonpsit, 
and  issue  thereon. 

At  the  trial,  before  Cresswell,  J.,  at  ths 
Liverpool  Summer  Assizes,  1 846,  itappevad 
that  ^e  action  was  brought  to  reeovnr  dw 
balance  due  upon  the  sale  by  die  plaintiff  to 
the  defendants  of  a  quantity  of  soda  sdi, 
according  to  the  following  bought  note : — 

"17,  Exchange  Buildings,  Liverpool,  7tli 
of  March,  1844.— Messrs.  Orate,  Tinddns, 
&  Co. — I  have  this  day  booght  from  yoa 
the  following  g;oods,  from  J.  &  T.  Johnson : 
— Fifty  tons  soda  ash,  48  and  50  per 
cent.,  Huson's  test,  in  tierce*,  free  on  boud, 
at  2}d.  per  degree.  To  beddivered  in  sB 
May.  Customary  allowanees.  Paymrat, 
cash  in  fourteen  days  from  ddivery,  lets  tL 
off.  "J.  H.  Rayner." 

It  was  proved  that  the  plainti^  although 
he  had  thus  represented  himaelf  on  tbe  bee 
of  the  note  to  be  the  agent  of  the  Johnsooi, 
was,  in  truth,  himself  the  owner  of  tbs 
goods,  and  the  real  principal  in  tite  i 
action.  Thirteen  of  the  fifty  tons  of 
ash  were  delivered  to  the  defendanta  eariy 
in  May,  and  were  accepted  by  th«n ;  and 
there  was  strong  evidence  to  shew  that  at 
that  time  the  defendants  well  knew  that  tbs 
plaintiff  was  the  real  principal  in  tlw  bar- 
gain and  sale.  They  refused  to  accept  the 
remainder  of  the  aoda  ash.  The  learasd 
Judge  told  the  jury  that  if  they  wen  satis- 
fied, from  the  evidence,  that  the  dtftiidsnli 
had  received  the  first  portion  cS  die  goods 
with  knowledge  of  the  fdaintiff  beii^  iIm 
real  seller,  and  that  all  parties  then  treated 
the  contract  as  one  made  widi  the  ptaialiff 
as  the  principal  in  the  tnnsactioa,  he  w« 
Kititied,  with  respect  to  that  part  of  At 
case,  to  recover.  The  jury  foond  far  ika 
plaintiff  for  the  amoont  clamied. 

A  rule  having  been  obtuned  for  a  new 
trial,  on  the  ground  of  misdirection, — 

WaUon  and  /.  Hendenon  (Jan.  ») 
shewed  cause. — ^The  simple  qneatiaa  is, 
whether  there  was  in  this  ease  any  evidenee 
of  a  contract  with  the  plaintiff.  If  tks 
plaintiff  was  really  interested  in  the  goods, 
and  not  the  mere  agent  of  Messrs.  JoloHon, 
he  is  entitled  to  use  that  contract,  and  to 
describe  it  as  a  contract  with  himadf.  TV 
real  principal  may  intervene  at  any  time ; 
and,  on  the  other  hand,  the  agent  may  oome 
and  say  that  he  is,  in  tratb»  the  priac^aL 
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In  AtklfM  r,  Aaber{l),  Eyre,  C.J.  ruled, 
that  a  broker,  who  had  advanced  money  on 
goods,  might  declare  on  a  special  contract 
reapeeting  the  sale  in  his  .own  name,  and 
that  it  was  not  a  varianoe,  although  the 
■ale  note  mentioned  the  name  of  the  prin- 
cipal. So  an  anodoneer  may  sue  a  pur- 
chaser at  the  aaction,  for  goods  sold  <uid 
delivered,  even  though  the  sale  was  at  the 
house  of  the  owner  ef  the  goods,  and  they 
were  known  to  be  his  prcporty — IVUUami 
V.  MiUingi0n(2). 

[Pollock,  C.B. — Nodonfot;  but  that  is 
the  case  of  an  avowed  agent.] 

Then  that  case  concludes  the  present; 
faBcanse,  if  interested,  the  agent  certainly 
may  sue.  Applying  the  principle  of  that 
esse  to  ^is,  if  an  agent  who  has  no  interest 
save  that  of  his  commisHon  might  come  in 
and  sue  as  principal,  d  fortutri  an  agent  who 
has  a  real  interest  in  the  subject-matter  of 
the  contract  may.  Biekerton  v.  Burrell  (3) 
will  be  relied  upon  by  the  other  side.  There 
it  waa  held  that  a  plaintiff  who  had  made  a 
eontnst  as  agent  for  a  third  person,  could 
not  sue  as  principal  without  giving  notice  to 
&e  defendant,  before  action  brought,  that 
he  was  the  party  really  interested.  But, 
first,  that  was  a  ease  of  money  had  and 
icoeived,  which  is  diffetent  from  an  action 
on  a  special  contract ;  secondly,  there  was, 
upon  the  evidence  in  this  case,  full  notice 
to  the  defendants  of  the  plaintiff's  real  in- 
terest in  the  goods.  Further,  there  was 
evidence  of  an  original  contract  immediately 
between  the  plaintiff  and  the  dei«idants. 
The  defiendaats  paid  the  plaintiff  a  part  of 
yieimce,  and  aooepted  part  of  the  goods, 
on  -the  footing  of  the  contract  being  with 


Baine*  and  Cromptou,  in  support  of  the 
mle. — The  written  contract  proved  in  this 
case  exclude*  the  presumption  of  a  contract 
-with  the  plaintiff:  it  describes  him  as  the 
agent  of  others.  Its  terms  are  inconsistent 
mth  the  nation  of  any  responsibility  on  bis 
part. 

[Pollock,  C.B.->-The  contract  does  not 
clenrlj  do  so ;  bat  supposing  that  it  did  ?] 

Then  the  plaintiff  could  not  recover  :  he 
is  estopped  by  his  own  language  and  con- 
duct from  denying  that  there  was  no  other 

(1)  2Esp.  493. 

(2)  IH.  Bl.  81. 

(3)  <  Mm.  &  S«lw.  388. 

Nrw  Sesies,  XVI.— Excheq. 


contract.  And,  moreover,  there  is  no 
ground  for  saying  that  there  was  any  other 
contract.  The  plaintiff  has  acted  solely  on 
the  written  contract,  and  has  always  repre- 
sented Johnson  as  being  the  real  principal. 
There  is  nothing  in  the  invoice  inconsistent 
with  that  It  shews  that  he  debited  the 
defendants  with  the  amount ;  but  then  it 
is  sent  in  by  him  as  broker.  Besides,  all 
that  amount  has  been  paid. 

[Pollock,  C.B. — Supposing  the  original 
eontract  was  with  Johnson,  could  not  and 
may  not  Ita3rner  have  been  substituted  by 
subsequent  agreement  ?  Or,  suppose  John- 
son to  be  a  non-existing  person,  can  no  one 
•ue?] 

The  question  is,  whedier  there  is  proof  of 
a  contract  in  terms,  as  stated  in  the  decla- 
ration, to  accept  the  thirty-seven  remaining 
casks  from  the  plaintiff. 

[Pollock,  C.B. — The  only  question  is, 
whether  there  is  any  evidence  of  a  contract 
for  the  substitution  of  the  plaintiff  for 
Johnson.] 

There  was  no  evidence  that  the  pluntiff 
was  ever  substituted,  or  bound  to  deUver  the 
thirty-seven  casks. 

[Alderson,  B. — Is  Rayner  precluded 
firom  shewing  himself  the  princi]^  in  the 
original  contract  ?] 

He  has  avowed  himself  the  agent, — ^has 
assigned  that  character  to  himself;  and  he 
eannot  afterwards  say  that  he  is  not  agent. 
You  cannot  vary  the  written  contract  by 
parol — the  consideration  would  be  different. 
The  question  really  comes  to  this,  whether 
you  can,  by  parol,  substitute  one  person  for 
another  named  in  writing ;  which,  except  in 
cases  of  principal  and  agent,  cannot  be 
done.  You  have  no  right  to  introduce  a 
new  party.  The  true  question  is,  whether 
evidence  can  be  given  to  shew  that  the  con- 
tract, though  made  in  the  name  of  Johnson, 
was,  in  feet,  made  by  Rayner.  If  so,  you 
make  a  new  contract,  which  does  not  meet 
the  declaration :  it  is  different  as  respects 
time  and  consideration.  Suppose  the  case 
of  a  contract  with  a  builder  of  great  repute, 
could  another  come  in  and  say  he  was  the 
principal  ?  Here  the  defendants  considered 
they  were  buying  from  Johnson,  and  they 
find  that  the  broker  whom  they  trusted  to 
get  the  goods  at  as  low  a  rate  as  possible,  is 
the  person  who  has  sold  to  them  for  himself. 
Bickerlon  v.  Burrell  is  an  express  authority 
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lor  the  defendanta.  There  Lord  EUen- 
borough  says : — "  Where  a  man  assigns  to 
himselif  the  character  of  agent  to  another, 
whom  he  names,  I  am  not  aware  that  the 
law  will  permit  him  to  shift  his  situation, 
and  to  declare  himself  the  principal,  and  the 
other  to  he  a  mere  creature  of  straw.  That, 
I  believe,  has  never  yet  been  attempted. . .  . 
Has  the  defendant,  with  whom  the  plaintiff 
dealt  as  agent,  a  right  stiU  to  consider  him 
as  such,  notwithstanding  he  would  now  sue 
in  the  character  of  principal  ?"  So,  where 
the  same  party  sold  goods  by  auction  for 
A.,  under  a  del  credere  commission,  and 
purchased  them  at  the  auction  as  the  broker 
of  B.  (to  whom  A.'s  name  was  not  then 
declared,  though  it  was  shortly  afterwards), 
and  paid  A.  the  price,  it  was  held,  in  an 
action  by  the  assignees  of  B.  against  the 
broker,  to  recover  the  balance  due  upon  a 
re-sale  of  the  goods,  made  by  him  on 
account  of  B,  that  he  was  not  entitled  to 
set  off  the  payment  made  by  him  to  A — 
Morris  v.  Cleasby  (4).  Atkynt  v.  Amber 
does  not  apply :  there  the  consideration  was 
executed.  In  Morris  v.  Cleaaby,  Lord 
Ellenborough  says  (p.  575)  : — "  The  prin- 
cipal must  always  be  debtor,  and  that 
whether  he  is  known  in  the  first  instance  or 
not,  except  where  the  broker  has,  by  the 
form  of  the  instrument,  made  himself  so 
liable."  Kotter  t.  Eaton  (5)  is  an  autho- 
rity to  the  same  effect.  Lord  Ellenborough 
there  (speaking  of  policies  which  had  been 
effected  by  the  defendants,  who  were  brokers 
and  insurance  agents,  for  their  principals, 
under  a  del  credere  commission)  says : — 
"  Upon  the  other  policies  Eason  &  Co. 
could  not  sue  in  their  own  names  ;  they  can 
in  no  event,  though  they  may  have  a  lien 
upon  the  policies,  or  though  Uiey  may  pay 
their  principals,  bring  any  action  but  in  the 
name  of  their  principals.  Swan  (the  under- 
writer) has  not  consented  that  they  should, 
in  any  case,  be  entitled  to  stand  as  prin- 
cipals, or  to  be  treated  as  the  creditors ;  nor 
has  he  ever  agreed  that  they  should  be  con- 
sidled  as  giving  him  credit  at  their  own 
risk  and  on  their  own  account."  Upon 
the  authority  of  these  cases,  the  action  can- 
not be  maintained. 

Cur.  adv.  wit. 


(4)  4  Mau.  &  Selw.  666. 

(5)  2  Ibid.  112. 


Hie  jodgment  of  the  Court  was,  ob« 
■ubsequent  day,  ddiveied  by^ 

Aldbhson,  B.— In  this  case,  which  vis 
heard  before  my  Lord  Chief  Baron,  my 
Brother  Rolfe,  and  myself,  the  queslita 
was,  whether  the  case  had  been  propoiy 
left  by  my  Brother  Creeswell  to  the  jmy. 
The  facts  were  these : — The  plaintiff  bsd 
made  a  contract  in  writing,  by  whidi  he 
appeared  to  be  the  agent  for  another  puty, 
who  was  named  in  the  oontract,  and  1^ 
which  he  sold  to  the  defendanta  a  qusBti^ 
of  soda  ash ;    and  it  was  avened  ia  tfaa 
declaration,  and  proved  at  the  trial,  that 
although  part  of    thoae  goods  had  been 
delivered  to  the  defendants,  and  accepted 
and  paid  for,  yet  that  they  had  re&aed  to 
receive  and  pay  for  the  rendue.    At  tke 
time  when  thia  contract  was  made,  the 
plaintiff  was  himself  the  real  principal  a 
the  transaction  ;  and  although  the  contnst 
on  the  feoe  of  it  appeared  to  have  beea 
made  by  him  as  agent  fax  anetha  pai^ 
there  was  evidence  given  at  the  trial  tendisg 
strongly  to  shew,  ^at  when  the  first  parcel 
of  the  goods  was  delivered  to  and  accq>t(d 
by  the  defendants,  the  name  of  the  planitiff 
as  the  principal  was  then  fully  known  to 
the  defendants.     And  we  think  that  it  «m 
then  properly  left  to  the  jury  to  infer  fiwi 
the  evidence  that  the  defendmts,  with  the 
full  knowledge  of  the  &cts,  had  recaved  that 
portion  of  the  goods,  and  that  all  parties 
then  treated  the  contract  as  one  made  widi 
the  plaintiff  as  the  principal  in  the  trans- 
action.    The  defendants'  oonnsel,  in  die 
argument,  contended  againat  this  view  of 
the  case,  and  cited  the  case  of  Biekertt*  y. 
Burrell  as  an  authority  that  the  plaintiff 
could  not  sue  in  snch  a  case  in  his  owa 
name.    That  case  is,  indeed,  in  one  mpeet, 
stronger  than  the  present,  inasmudi  as  tbst 
was  an  action  for  money  had  and  recetred, 
whereas  this  is  a  case  of  an  executory  con- 
tract.    If,  indeed,  the  contract  had  beea 
wholly  unperformed,   and  one  which  the 
plaintiff,  by  merely  proving  himself  to  be 
the  real  principal,  was  seeking  to  enforce, 
(he  question  might  admit  of  some  doubt 
In  many  snch  cases,  as,  for  instance,  die 
case  of  contracts  in   which   the  skill  or 
solvency  of  the  person  who  is  named  as  the 
principal  may  reasonably  be  considered  as  s 
material  ingredient  in  the  contract,  it  is 
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Amt  ttek  tB»  agent  cannot  then  shew  him- 
•elf  to  be  the  rral  prindpal,  and  sue  in  his 
own  name ;  and  perhaps  it  may  be  fairly 
urged  tliat  this,  in  all  executory  contracts, 
if  wholly  unperformed,  or  if  partly  performed 
witboat  the  knowledge  of  who  is  the  real 
principal,  may  be  the  general  rale.  Bnt  the 
fiicts  of  this  case  raise  a  totally  diffierent 
question,  as  the  jury  must  be  taken  to  have 
fimnd,  under  the  learned  Judge's  direction, 
tkat  this  contract  has  been  in  part  performed, 
and  that  part  performance  accepted  by  the 
defendants  widi  fbll  knowledge  that  the 
^•intiff  was  not  the  agent,  but  the  real 
principal.  If  so,  we  think  the  plaintiff  may, 
after  that,  very  properly  say,  that  they 
cannot  refuse  to  complete  that  contract  by 
tecmving  the  remainder  of  the  goods,  and 
paying  die  stipulated  price  for  them.  And 
it  may  be  observed,  that  this  case  is  really 
jBattHguiriiable  from  Biekerton  v.  BwrreU, 
OB  the  very  ground  on  which  that  case  was 
daeided;  for  here,  at  all  events,  before 
actiim  brongiit  and  trial  bad,  Ae  defendants 
kaaw  tlut  the  phubtiff  was  the  principal  in 


the  transaction.  Perhaps  it  may  be  doubted 
whether  that  case  was  well  decided  on  such 
a  distinction ;  as  it  may  fairly  be  argued, 
that  it  would  have  been  quite  sufficient  to 
prevent  any  possible  inconvenience  or  injus- 
tice, and  more  in  accordance  with  former 
authorities,  if  the  Court  had  held  that  a 
party  named  as  agent,  under  such  circum- 
stances as  existed  in  that  case,  was  entitled, 
on  shewing  himself  to  be  the  real  principal, 
to  maintain  the  action,  the  defendant  bemg, 
however,  allowed  to  make  any  defence  to 
which  he  could  shew  himself  to  be  entitled, 
either  as  against  the  plaintiff  or  as  against 
the  person  named  as  principal  by  the  plain- 
tiff in  the  contract.  It  is  not,  however, 
necessary  for  us,  in  the  present  case,  to 
question  the  authority  of  that  decision.  For 
Uiese  reasons,  we  are  of  opinion  that  the 
case  has  been  properly  left  to  the  jury  ;  and 
we  see  no  reason  to  be  dissatisfied  with 
their  verdict.  The  rule,  therefore,  must  be 
discharged. 

Rule  disehargtd. 


END  OP  MICHAELMAS  TERM,  1846. 
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STRUTT  V.  FARLAR. 


1847. 
Jan.  16. 

Contract^  Breach  of— Measure  of  Da- 
mages. 

The  plaintiff  having  recovered  judgment 
against  W.  F,  the  defendant  promised  that  if 
the  plaintiff  uould  forbear  to  issue  execution 
against  W.  P,  she  mould,  on  or  before  a  cer- 
tain dag,  erect  a  house,  and  cause  a  lease  of 
the  same  to  be  granted  to  the  plaintiff;  and 
the  plaintiff  promised  that  such  lease,  when 
granted,  should  be  in  full  satisfaction  of  the 
judgment.  In  an  action  against  the  defe%- 
dantfor  not  erecting  the  house  and  causing 
the  lease  to  he  granted: — Held,  that  the 
measure  of  damages  was  the  value  of  the 
lease,  and  not  the  difference  between  the  value 
of  the  judgment  and  the  value  of  the  lease. 

The  declaration  stated,  that  whereas  the 
plaintiff  had  recovered,  by  the  judgment  of 
the  Court  of  Exchequer,  the  sum  of  281/. 
Ss.  6d.  against  one  Farlar,  the  plaintiff  pro- 
mised and  agreed  with  the  defendant  that, 
in  consideration  of  the  defendant's  promise 
thereinafter  mentioned,  he  would  forbear  to 
sue  out  execution  against  the  said  William 
Farlar  upon  the  said  judgment  until  after 
the  3rd  of  December  1845  ;  that  the  de- 
fendant promised  that  she  would,  on  or 
before  the  said  3rd  of  December,  erect  and 
finish  a  good  and  substantial  house,  and 
would  cause  to  be  granted  to  the  plaintiff  a 


lease  of  the  same ;  and  that  if  the  defeadwt 
did  erect  and  finish  such  house  before  the 
8rd  of  December,  and  cause  such  lease  to 
be  granted,  such  lease,  when  giaated, 
should  be  in  full  satisfiu^on  and  diadwtge 
of  such  judgment.  The  dedaration  then 
alleged  that  the  plaintiff  had  perfoimed  ini 
part  of  the  agreement ;  that  he  was  icsdy 
to  receive  the  lease ;  and  that  he  requested 
the  defendant  to  build  the  said  bone. 
Breach,  that  the  defendant  did  not  boW 
the  house  and  cause  the  lease  to  be  granted, 
whereby  the  plaintiff  was  likely  to  lose  the 
amount  of  the  judgment. 

Judgment  having  been  signed  by  defanlt, 
and  a  writ  of  inquiry  executed,  evidence 
was  given  on  the  part  of  the  plaintiff,  before 
the  under-sheriff,  that  the  house,  if  built 
according  to  the  defendant's  agreement, 
would  have  been  worth  from  280^  to  SOOi. 
The  under-sheriff  directed  the  jury  that  the 
plaintiff  was  entitled,  by  way  of  damages,  to 
the  value  of  that  which  the  defendant  pro- 
mised to  give  in  consideration  of  the  plain- 
tiff's forbearance  to  issue  execution.  The 
jury  returned  a  verdict  for  the  plaintiff, 
damages  281/. 

Udall  now  moved  for  a  new  assessment 
of  damages. — The  under-sheriff  misdirected 
the  jury  as  to  the  principle  on  which  the 
assessment  of  damages  ought  to  be  made. 
The  measure  of  damages  is  not  the  value  of 
the  lease,  but  the  difference  between  the 
value  of  the  judgment  and  the  value  of  the 
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lease.  If  the  house  had  been  built,  it  would 
ba?e  been  a  satisfaction  of  the  judgment. 
This  is  a  contraet  for  the  purchase  of  a 
judgment. 

Pabkb,  B. — The  plaintiff  is  entitled  to 
such  damages  as  will  place  him  in  the  same 
situation  as  if  the  defendant  had  performed 
her  promise.  The  forbearance  to  sue  W. 
Farlar  is  the  consideration  of  the  defendant's 
promise,  and  this  she  agrees  to  buy  at  the 
price  of  the  lease.  The  value  of  the  lease, 
therefore,  is  the  amount  of  the  plaintiff's 
damages. 

The  other  Barons  concurring, — 

Rule  refused. 


1.     \ 
SI.  / 


BURTON  V.  REEVELI.. 


1847 
Jan 

Leate — Operation  of  7  4'  ^  ''*<''•  <'•  76. 
s.  4. 

The  4th  tectkm  efthel  4%  Vict.  e.  76. 
(repealed by  the  8^9  Viet.  e.  106.  J  enacted, 
that  MO  lease  in  writing  of  any  freehold, 
copyhold,  or  leasehold  land  should  be  valid, 
umkss  the  same  should  be  made  by  deed;  but 
that  amy  agreement  in  writing  to  let  any  such 
lands  should  be  vaUd  and  take  effect  as  an 
agreement  to  execute  a  lease.  A  memora^um 
of  i^reement,  dated  the  ird  of  July  1845, 
and  made  uhile  that  section  was  in  force, 
whereby  M.  agreed  to  let,  and  B,  agreed  to 
ttJce,  certain  premises  from  the  1th  day  of 
that  month,  for  the  monthly  rent  qf36s.,  to 
he  paid  every  four  weeks,  was  held  to  take 
iff^  as  «n  agreement  to  execute  a  lease,  and 
to  be  admissible  in  evidence  without  a  stamp. 

Semble,  that  but  far  Ae  operation  of  that 
eecHon  this  memorandum  woM  have  been 
properly  construed  as  a  lease  requiring  a 
11. 15*.  stamp  under  the  55  Geo.  8.  c.  184. 

Trespass,  for  breaking  and  entering  cer- 
tain rooms  of  the  plaintiff  in  and  parcel  of 
a  dwelling  house,  and  seizing  and  taking 
divers  goods  and  chattels  of  the  plaintiff. 

Plea,  not  guilty,  by  statute. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
Middlesex  sittings,  after  last  term,  the  de- 
fendant justified  as  landlord  under  a  distress 
for  a  week's  rent  of  the  rooms,  which  were 
alleged  to  be  held  at  a  rack  rent.     The 


plaintiff,  in  answer,  contended  that  the  dis- 
tress was  premature,  and  offered  the  follow- 
ing writing,  under  which  he  held,  as  evidence 
to  shew  that  the  rent  was  payable  monthly : 
— "  Memorandum  of  agreement  made  this 
8rd  day  of  July  1845,  between  Margaret 
Marshal  of  the  one  part,  and  William 
Burton,  of  Union  Street,  Bond  Street,  of 
the  other  part.  Margaret  Marshall  agrees 
to  let,  and  William  Burton  agrees  to  take 
the  shop,  parlour,  and  front  kitchen  of  house 
No,  6,  Avery  Row,  from  the  7th  day  of  this 
month,  being  Monday  next,  for  the  monthly, 
rent  of  36*.,  to  be  paid  every  four  weeks, 
the  first  month's  rent  due  on  the  6th  of 
August  next.  Mrs.  Marshall's  mark  x — . 
Witnessed  by  William  Blackburn,  Frederick 
Beever.  \s.  paid  as  a  deposit."  On  be- 
half of  the  defendant  it  was  contended,  that 
this  document,  inasmuch  as  it  purported  to 
be  a  demise  of  premises  at  the  rate  of  36s. 
per  month,  was  a  lease  within  the  meaning 
Qfthe550eo.3.  c.  184. sch. part  1,  'Lease,' 
and  inadmissible  without  a  11.  15«.  stamp. 
The  learned  Judge  admitted  the  document, 
and  the  plaintiff  had  a  verdict,  with  leave 
for  the  defendant  to  move  to  enter  a  nonsuit 
upon  this  point.  A  rule  having  been  ob- 
tained accordingly, 

C.  O.  Addison  now  shewed  cause. — The 
question  in  this  case  is,  whether  the  memo-- 
nmdum  was  inadmissible  by  reason  of  the 
operation  of  the  Stamp  Act,  which  in  the 
schedule,  part  1,  imposes  a  duty  of  W.  15«.  on 
every  "  lease  or  tadc  of  any  kind  not  other- 
wise charged  in  that  schedule. "  That  clause 
u  inapplicable  for  several  reasons.  First, 
the  word  "  lease,"  as  there  used,  signifies  a 
demise  of  real  estate  for  a  term  of  years.  It 
is  used  throughout  the  schedule  in  con- 
nexion with  the  words  "annual  rental;" 
which  shews  the  legislature  did  not  mean  it 
to  apply  to  a  demise  for  a  fraction  of  a  yetur, 
because  the  consequence  of  so  applying  it 
would  be,  that  a  duty  of  nearly  100/.  per 
cent,  wotdd  be  payable  upon  a  document 
like  the  present,  while  on  leases  for  long 
terms  and  at  high  rents  not  a  tenth  of  that 
amount  is  required.  The  language  of  an 
act  of  parliament  is  to  be  construed  in  its 
popular  sense — 2  Dwarris  on  Statutes,  702 ; 
and  a  "lease"  in  England  or  a  "tack"  in 
Scotland  is  usually  understood  to  mean  a 
demise  for  a  term  of  years.  A  large  majority 
of  the  people  of  this  country,  when  they 
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EXCHEQUER  OF  PLBAS: 


ape^  of  a  lease,  mew  a  holding  for  «e««raf 

years . 

[Parkje,  B. — Do  you  mean  to  contend 
that  we  are  to  apply  the  same  rule  to  the 
language  of  legislators  which  is  applicable 
to  die  language  of  testators  7  Where  tech- 
nical language  is  found  in  an  act  of  parlia- 
ment, it  must  be  taken  to  have  been  used 
in  its  technical  sense,  unless  the  contrary  is 
manifest.] 

This  is  an  act  of  parliament  which  ought 
to  be  construed  &vourabIy  for  the  subject 
and  strictly  against  the  Crown. 

[Pakkk,  B. — The  earlier  part  of  the 
schedule  of  the  act  provides  for  all  cases  of 
leases  at  an  annual  rent ;  and  therefore  the 
effisct  of  your  argument  is  that  the  clause  in 
question  means  nothing.] 

The  rule  of  construction  is  in  &Tonr  of 
•omething  being  done.  When  by  holding 
a  document  to  be  a  lease,  the  effect  might 
be  to  work  a  forfeiture,  the  Court  would  not 
withhold  it.  Secondly,  this  instrument  is 
not  a  lease,  inasmuch  as  it  is  to  take  effect 
at  a  future  day — Bae.  Abr.  '  Leases,'  (L,) 
3,  4 ;  and,  moreover,  it  is  not  a  demise  for 
any  fixed  term,  and  the  law  will  not,  ia 
such  a  case,  imply  a  letting  for  a  year— 
Wilkinton  v.  HaU  ( 1 ).  Thirdly,  this  docu- 
ment is  dated  in  July  1845,  and  is  therefore 
within  the  operation  of  the  7  &  8  Vict.  c.  76, 
which  came  into  operatitHi  on  the  1st  of 
January  1843,  and  continued  in  force  until 
the  Ist  of  October  1845,  when  it  was  re- 
pealed by  the  8  &  9  Vict.  c.  106.  That 
section  enacts,  "  That  no  lease  in  writing  of 
any  freehold,  copyhold,  or  leasehold  land,  or 
surrender  in  writing  of  any  fieehc^  or  lease- 
hold land,  shall  be  valid  as  a  lease  or  sur- 
render unless  the  same  shall  be  made  by 
deed ;  but  any  agreement  in  writing  to  let 
or  to  surrender  any  such  lands  diall  be 
valid  and  take  eflESsct  as  an  agreement  to 
execute  a  lease  or  surrender ;  rad  the  pw- 
son  who  shall  be  in  possession  of  the  land, 
in  pursuance  of  any  agreement  to  let,  may, 
from  payment  of  rent  or  other  circumstances, 
be  construed  to  be  a  tenant  from  year  to 
year."  It  is  clear  that  this  memorandum 
is  within  the  operation  of  that  section,  and 
cannot  therefore  be  construed  as  a  lease, 
but  must  be  treated  as  an  agreement  to 
grant  a  lease — Mayjield  v.  Robinson  {2). 

(I)  48«.M1;  S.O.  eLawJ.'Rep.  (N.s.)C.P.82. 
(3)  14  Uw  i.  Rep.  (ir.s.)  Q.B.  365. 


It  does  not,  however,  rtqmre  to.be  stsn^ied 
as  an  agreement,  because  the  rent  reserved 
is  under  20/.  The  value  is  to  be  estimated 
by  what  appears  on  the  face  of  the  agree- 
ment— Marlow  v.  T?tompioH  (3). 

[Parke,  B. — You  cannot  predicate  of 
this  document  that  it  was  worth  SOL :  Ae 
only  certain  value  is  1{.  16«.] 

Petersdorff,  oontri. 

IPer  Curiam. — ^What  do  yon  siqr  as  to 
the  effect  of  the  repealed  section  of  the 
statute  of  Victoria  7] 

That  secti<Hi  was  intended  to  apply  only 
to  leases  which,  by  the  Statute  of  Fnnds, 
29  Car.  2.  c.  3,  were  required  to  be  in 
writing,  and  by  the  second  section  of  that 
statute  this  document  is  exempt  from  that 
rule,  as  being  a  "  lease  not  exceeding  the 
term  of  three  yean  from  the  making  theteofl 
whereupon  the  rent  reserved  to  the  landkad 
during  such  term  shall  amount  unto  two 
third  parts  at  the  least  of  the  foil  inqpnned 
value  of  the  thing  demised." 

[Pollock,  C.B.— The  words  of  the  sta- 
tute of  Vicfama  aie,  "  no  leaae  in  writing  of 
any  freehold,  copyhold,  or  leaadiold  land;" 
and  "  land"  by  the  let  section  means  teae- 
ments.] 

The  4th  seotioa  of  (he  7  &  8  Viet  e.  76. 
cannot  be  understood  as  ^>plying  toadsBBis 
for  a  less  term  than  a  year. 

Pakke,  B.— TUsmlemust  bedisdisrpd. 
The  effisct  of  the  4th  sectioa  of  the  7&  > 
Vict,  c  76.  is,  that  no  lease  in  writing  AaH 
be  Talid  unless  made  by  deed,  and  diat 
agreements  in  writing,  not  under  seal,  which 
would  previous^  have  been  eonsideBd  ss 
leases,  are  to  harve  the  force  of  agrsoiMali 
to  execute  leases.  Now,  though  I  thiak 
that  this  instruBient  would  be  pmpeity  eoa- 
strued  as  an  agreement  eqmvaleat  ts  a 
demise  of  premises,  and  but  for  that  statute 
would  amoimt  to  a  lease  in  writing,  yet 
that  having  been  made  while  that  statnte 
was  in  ^rce,  it  becane  by  the  opendon  «i 
the  4th  section  a  mere  agreement  to  let, 
and  consequently  did  not  require  to  be 
stamped  as  an  a(^ual  demise. 

Pollock,  C.B.,  Axdkbbom,  B.,  and  Fun, 
B.  conourred. 

Rule  ddsdMrged, 

(8)  1  Dow!.  P.C.  (h.8.)  «75;  s.  c.  11  I.«w  J. 
Ktp.  (N.S.)  Q.B.  ISO. 
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1847         C'BICS   AND    ANOTBEX    V.    THE 

Jan  26     i      okbat    westerit  railway 

(_      COMPANY. 

Covenant —  Debenture — Bond— Liability 
for  Interest. 

CovauuU  ftr  the  recovery  of  interest 
o»  a  debenture  bond  in  the  following  form 
given  to  the  plaintiffs  : — "  Great  Western 
MmUuof  Company  Debenture  Bond,  No. 
5,729.  B.  1,00(M.  Bv  virtue  of  an  aet 
of  parliament  passed,  ^e.,  for  making  a 
raUmay  from  Bristol,  4^.,  to  be  called 
(A«  Great  Wetter n  RaiUoay,  S^c,  we,  the 
Oreat  Western  Railway  Company,  in  eonr- 
sideration  of  1,0002.  to  tw  paid  by  T.  P. 
md  W.  G,  do  assign  to  the  said  T.  P. 
and  W.  O.  the  said  undertaking,  and  all 
fmtmro  calls,  tmd  all  the  estate,  right,  title, 
and  initresl  a/  the  said  company,  in  and 
to  the  tame,  to  hold  unto  the  said  T.  P. 
and  W.  6.  until  the  said  sum  of  1,000^., 
together  with  interest  for  the  same  after  the 
rate  of  51.  per  cent.,  payable  as  hereinafter 
mentiotud,  shall  be  fiilly  paid  and  satisfied. 
And  it  is  hereby  stipulated,  that  the  said 
principal  sum  of  1,0002.  sbaU  be  so  payable 
and  paid  on  the  15th  of  January  1844,  and 
thai  in  the  mean  time,  the  said  company  shall, 
M  reject  of  interest  as  aforesaid  on  the 
said  principal  sum,  pay  to  the  bearer  of  the 
coupons  or  interest  warrants  the  several  sums 
mamlioned  in  such  warrants  respectively,  at 
the  times  spee^M  titerein."  In  January 
1844,  the  previous  interest  having  been  duly 
paid,  the  last  of  the  coupons  was  preseKtai 
and  the  interest  paid ;  but  the  compauy  did 
net  pay  the  principal,  nor  give  notice  to  the 
plaint^e  that  they  were  ready  to  pay  it  :^ 
Heldf  thai  the  piatnlt^  were  entitlail,  in  an 
aetion  of  covenant,  to  recover  the  interest 
aeermed  since  the  ISth  of  January  1844. 

This  was  an  action  of  covenant  upon  five 
•eTeral  deeds-poll,  or  debentures.  The 
defendants  paid  6,0002.  into  court,  and 
pleaded  that  the  plaintiflb  had  not  sustained 
damages  beyond  diat  amount.  The  follow- 
ing case  was  aftenvards,  by  consent  of  the 
partiea,  stated  for  tiie  opinion  of  this  Court. 

On  the  30th  of  November  1838,  the 
above-nMntioned  company  issued  certain 
debentures  or  deeds,  of  which  the  plaintiffs 
took,  to  the  amount  of  5,000/.,  and  had 
delivered  to  them  five  sevend  ^fe«ds-poll  oc 


debentnie  bonds,  sealed  unth  the  corporate 
seal  of  the  company.  The  foUowug  is  a 
copy  of  one  of  Uie  deeds-poll  or  debenture 
bonds: — "Great  Western  Railway  Com- 
pany Debenture  Bond,  No.  5,729,  B.  1 ,0001. 
By  virtue  of  an  act  of  parliament,  passed 
in  the  5th  &  6th  years  of  the  reign 
of  his  late  Majesty  King  William  ^e 
Fonrtb,  entitled,  'An  act  for  making  a 
railroad  from  Bristol,  to  join  the  Lon- 
don and  Birmingham  Railway,  near 
London,  to  be  called  the  Greet  Western 
Railway,  with  branches  tha«from  to  die 
towns  of  Bradford  and  Trowbri^,  in 
the  connty  of  Wilts,'  we,  the  Great 
Western  Rulway  Company,  incorporated 
by  and  under  the  said  act,  in  consideration 
of  the  sum  of  1,0002.  to  us  in  hand  paid 
by  Thonms  Price,  of  Cleventhorp,  York, 
^q.,  and  William  Qmj  the  youngn',  of 
the  city  of  York,  solicitor,  do  assign  unto 
the  said  Thomas  Price  and  William  Chray, 
theyowiger,  their  executors,  administrators, 
and  assigns,  the  said  undertaking  and  all 
future  calls  on  the  proprietors  of  Uie  said 
undertaking,  and  all  and  singular  the  estate, 
tolls,  luid  sums  of  money  arising  by  virtue 
of  the  said  act ;  and  aU  the  estate,  right, 
title  and  intnest  of  the  said  company  in 
and  to  the  same,  to  hold  unto  the  said 
Thomas  Price  and  William  Gray,  the 
younger,  their  executors,  administrators, 
and  asrigns,  until  the  said  sum  of  1,0002., 
together  with  interest  for  the  same  after  the 
rate  of  52.  for  every  1002.  for  a  year,  payable 
as  hereinafter  mentioned,  shall  be  fully  paid 
and  satisfied.  And  it  is  hereby  stipulated, 
that  the  said  principal  sum  of  1,0002.  shall 
be  re-paid  and  paid  on  the  15th  of  January, 
which  will  be  in  the  year  1844,  and  that  in 
the  mean  time  the  said  company  shall,  in 
respect  of  interest  as  aforesaid  on  the  said 
principal  sum,  pay  to  the  bearer  of  the 
coapons  or  interest  warrants  hereto  annexed, 
the  several  sums  mentioned  in  such  war- 
rants respectively,  at  the  times  spedfled 
therein.  Given  under  oar  common  seal 
this  SOth  day  of  November  1838."  The 
following  is  a  copy  (^  one  of  the  coupons 
or  interest  warrants  annexed  to  the  last- 
mentioned  deed-poll :  —  "  Great  Western 
Railway  Company.  Debenture  No.  18. 
Interest  Warrant.  Pounds. 

Payable  15th  of  July  184  .     Entered 

.     This  warrant  will  be  paid  on 
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pnsentation  at  the  London  0£Bce,  Prinea 
Street,  Bank."  Each  of  the  other  deecl»>poU, 
or  debentures,  bonds,  and  conpon*  were  for 
the  same  amount  and  in  the  same  form, 
with  the  exception  of  the  nnmber.  The 
coupons  were  duly  presented,  half-yearly, 
as  they  became  due,  and  the  amount  duly 
paid.  In  January  1844,  the  last  of  the 
eoupons  was  presented,  and  the  amount 
duly  paid  ;  but  the  railway  company  did 
not  then  pay  the  principal,  nor  apprise  the 
plaintiflfs,  nor  any  othw  person  on  their 
behalf^  tliat  it  was  ready  to  be  paid,  nor 
give  any  notice  or  intimation  whatever  on 
the  subject.  No  application  was  made  to 
the  company,  or  any  agent  on  their  behalf, 
by  the  plaintiffs  for  payment  of  the  amount 
of  the  said  bonds,  or  any  refusal  of  the 
defendants  to  pay  the  amount  thereof.  No 
interest  has  been  paid  to  the  plaintiffs,  nor 
ware  the  principal  snms  mentioned  in  the 
lespeetiye  deeds-poll,  or  debenture  bonds, 
or  any  part  thereof,  paid  to  the  plaintiA 
before  Um  commencement  of*  this  action. 
The  defendants  paid  into  court  the  prin- 
cipal monies  on  the  several  deeds-poU, 
or  debenture  bonds,  amounting  to  5,0001. 
under  a  plea  of  payment  into  court,  denying 
their  liability  beyond  that  amount.  The 
question  for  tlie  opinion  of  the  Court  was, 
whether  the  plaintiffs  were  entitled  to  recover 
in  the  action  interest  for  the  time  wfaidi 
elapsed  between  the  15th  of  January  1844, 
and  the  time  when  the  defendants  paid 
money  into  court,  or  for  any  portion  of  sudt 
time;  and  for  the  purposes  of  this  case  the 
Court  is  to  have  the  same  powers,  if  neces- 
sary, as  a  jury  would  have  had.  If  the 
Court  should  be  of  opinion  in  the  affirmative, 
the  defendants  were  to  withdraw  their  plea, 
and  the  plaintiffs  to  be  entitled  to  ugn 
judgment  by  confession,  for  such  amount 
and  rate  of  interest  as  the  Court  should  think 
fit.  If  the  Court  should  be  of  a  contrary 
opinion,  then  judgment  as  in  ^Aue  of  a 
nonsuit  was  to  be  entered. 

Martin,  for  the  defendants.— -The  plain- 
tiffs are  not  entitled  to  recover  intorest  upon 
these  debentures.  At  common  law,  no 
interest  is  due  upon  debts,  and  a  right  to 
interest  always  depends  upon  contract.  In 
the  present  case,  the  contract  is  .  to  pay 
interest  up  to  January  1844;  «ad  aatiie 
rule  expre$tum  fiuU-  OMiare  taoitma  would 


apply,  it  cannot  be  considered  that  tht 
parties  intended  the  defendants  to  ps; 
interest  after  that  time.  Higgin*  v.  Saryent 
(1)  establishes  that  interest  is  not  pi^le 
at  common  law,  but  only  by  the  consent  of 
parties  expressed,  or  to  be  implied  fiom 
usage  of  trade  or  other  drcnmstances. 

[Platt,  B.— -That  case  was  cited  in  P«fr 
V.  Newman  (2).] 

[Parke,  B. — In  an  action  on  a  imctgage 
deed,  the  plaintiff  reeoven  iateiest,  ia 
covenant,  but  he  recovers  it  as  damagn; 
and  in  debt  die  pleader  ahracys  iays  ■ 
damages  a  sum  sufiidently  large  to  cov* 
the  amount  of  interest.] 

Could  the  plaintifis  have  deelsxed  ia  tUi 
case  in  debt  for  the  intereat  f 

[Pabke,  B.->Tbe  deed  shews  <bat  tki 
parties  intended  that  inteiest  shoudd  be 
paid.  The  defendants  have  paid  interest 
up  to  a  certain  day,  and  it  is  loasniiMB  M 
iirfer  that  tJiey  intended  to  pay  inteiM 
afUr  that  day.} 

[Aldekson,  B. — In  the  caae  ef  most- 
gages,  the  prsotice  is  fiir  the  noitg^ 
money  to  be  made  payable  on  •  unit  Mi 
day,  and  yet  if  the  prinioiipid  ia  act  paid  hf 
that  day  the  intemt  goes  on.  TUs  athe 
case  of  a  mortgage.] 

He  letwrcd  to  the  jadgoKOt  of  Liitl»- 
dale,  J.,  in  Atkmuom  v.  Jtmaifi),  WmtUm 
▼.  Afor!fa»{4),  and  Momumtm  ▼.  Btdikam 
(5). 

[Parkk,  B.  wentaoned  &e  ease  «f  iXsft- 
e«M«n  T.  Hmrrinn  (6).} 

Wmtton,  oontrA,  was  not  oaHed  on. 

Parks,  B.«^Th«  pteiniiffif  am  eotiliette 
judgment  If  the  defendfents  fortheftCMe 
wish  not  to  pay  interest;  thty  matt  bave 
tbe  money  ready  at  their  kuilcets,  MdanMt 
also  give  notice '  to  the  eveditbr  of  l^tk 
being  ready  to  pay  him. 

ALDtasoR,  B.,  Rolve,  B.,  aadFuor^  ■■ 
concurred. 

Judgment  for  tin  ptmkti§k  • 

(1)  SB<&C.SMiaa£iawJiBarklIAn. 

(2)  9Ibid.878:s.a.7Uii(JtnB«p.KJB.a« 
(8)  2  Ad.  &  EI.  «9. 

h)  6  Cii.  &  Piy.  6fll.  '         ■    •    ■ 

(S)  1  Wraa.  Stnlkl.  201,  i,  not*  «. 

(S)  4Pris«,SSa.  <'■    -      "     - 
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CHItTON  r.   THE  LONDON   AMD 
CROYDON  RAILWAY  COMPANY. 


Railway  Company — Bye-Law — Atrett. 

The  5  Will,  4.  e.  x.  incorporated  the 
London  and  Croydon  Railway  Company, 
and  (by  see.  106.  J  empowered  the  company 
to  make  bye-lawt  for  the  good  government  of 
the  affairs  of  the  company,  and  for  regvlat- 
img  the  proceeding*,  and  remunerating  and 
reimbvrting  the  expenses  of  the  directors, 
and  for  the  management  of  the  undertaking, 
and  of  the  officers  and  servants  of  the  com- 
pany in  all  respects  whatever,  and  to  impose 
and  infiict  reasonable  fines  and  forfeitures 
upon  persons  offending  against  the  same,  not 
exceeding  51.  for  any  one  offence,  to  be 
levied  and  recovered  as  any  penalty  might 
by  that  act  be  levied  and  recovered ;  such 
bye-laws  to  be  binding  upon  and  be  observed 
by  aU  parties ;  provided  that  they  were  not 
repugnant  to  the  laws  of  England,  or  the 
direetions  of  that  act. 

The  i4Sth  section  enacted  that  it  should 
be  lawful  for  the  company  to  make  orders 
and  regulation*  for  regulating  the  travelling 
upon  and  use  of  the  railway,  and  for  or 
relating  to  travellers  upon  the  line;  such 
orders  and  regulations  to  be  binding  upon 
travellers  and  passengers  passing  upon  the 
railway,  upon  pain  of  forfeiting  and  paying 
a  turn  not  exceeding  51. 

By  section  163.  penalties  and  forfeitures 
imipoud  by  the  act  (of  which  there  were 
teveralj  or  by  any  bye-law  might  hereeovered 
in  a  summary  way,  by  the  adjudication  of 
Justice* ;  half  the  penalty  to  go  to  the  in- 
former and  the  other  half  to  the  company. 

And  section  165.  enacted  that  it  should 
he  lawful  for  any  officer  or  agent  of  the 
company  to  seize  and  detain  any  person 
tohote  name  and  residence  should  be  unknown 
to  Mteh  officer  or  agent,  who  should  commit 
amy  offence  agaimt  that  act,  and  to  convey 
him,  ^e,  before  a  Justice  without  any  war- 
rant or  other  authority  than  that  act. 

The  company  made  a  bye-law,  whereby  a 
paaeenger  not  producing  or  delivering  up  his 
Heket  was  to  be  required  to  pay  the  fare 
/ron*  the  place  where  the  train  originally 
started : — Held,  that  this  was  not  a  bye-Utw 
impoting  a  penalty  or  forfeiture ;  and  that 
the  arrest  of  a  passenger  not  producing  his 
ticket,  and  refusing  to  pay  the  fare  from  the 
New  Sbiiiu,  XVI.— Bxchbq. 


place  where  the  train  originally  started,  was 
illegal. 

Qnaere,  whether  the  I65th  section  gives 
power  to  apprehend  a  person,  except  for  an 
offence  against  the  act  of  parliament  itself. 

Quaere,  also,  whether  the  bye-law  was  a 
reasonable  and  valid  bye-law. 

Trespass.  The  declaration  alleged  that 
the  defendants  assaalted  the  plaintiff,  gave 
him  into  the  custody  of  a  peace-officer,  and 
caused  him  to  be  conveyed  in  the  said  cus- 
tody along  divers  public  streets  and  high- 
ways to  a  police  station,  and  then  caused 
him  to  be  imprisoned  in  the  said  police 
station,  and  kept  in  prison  for  a  long  space 
of  time,  to  wit,  twelve  hours.  See. 

Plea — The  said  defendants  say,  that, 
long  before  and  at  the  time  of  the  commit- 
ting of  the  alleged  grievances  in  the  said 
declaration  mentioned,  the  said  London  and 
Croydon  Railway  Company  had  made  and 
constructed  a  certain  railway,  with  the  ap- 
purtenances, for  the  carriage  and  conveyance 
by  the  said  London  and  Croydon  Railway 
Company  of  passengers  from  a  certain  place, 
to  wit,  Croydon,  to  a  certain  other  place,  to 
wit,  London,  upder  and  by  virtue  of  a  cer- 
tain act  of  parliament,  made  and  passed  in 
the  5th  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled,  'An 
act  for  making  a  railway  from  Croydon  to 
join  the  London  and  Greenwich  Railway 
near  London  ;'  and  under  and  by  virtue  of 
a  certain  other  act  of  parliament,  made  and 
passed  in  a  session  of  parliament  holden  in 
the  6th  &  7th  years  of  the  reign  of  his  said 
Majesty  King  William  the  Fourth,  intituled, 
'  An  act  to  enable  the  London  and  Croydon 
Railway  Company  to  provide  a  station  and 
other  works  in  the  parish  of  Saint  Olave, 
in  the  borough  of  Southwark,in  the  county 
of  Surrey,  and  to  amend  the  act  relating  to 
the  said  railway ;'  and  under  and  by  virtue 
of  a  certain  other  act  of  parliament,  made 
and  passed  in  the  1st  year  of  the  reign  of 
her  present  Majesty,  intituled,  '  An  act  to 
enable  the  London  and  Croydon  Railway 
Company  to  enlarge  their  station  in  the 
parish  of  Saint  Olave,  in  the  borough  of 
South wark,  in  the  county  of  Surrey,  and 
to  amend  the  acts  relating  to  the  said  rail- 
way and  station.'  And  the  said  defendants 
further  say,  that,  after  the  said  making  the 
said  railway  as  aforesaid,  and  after  the 
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making  and  passing  of  a  certain  other  act  of 
parliament  made  and  passed  in  the  4th  year 
of  the  reign  of  her  now  Majesty,  intituled, 
"  An  act  for  regulating  railways,"  and  long 
before  the  day  of  the  committing  of  the 
alleged  trespasses  in  the  said  declaraUon 
mentioned,  to  wit,  on  the  1st  day  of  June, 
in  the  year  of  our  Lord  1841,  the  said 
London  and  Croydon  Aailway  Company, 
under  and  by  virtue  and  in  pursuance  of 
the  powers  and  authorities  in  that  behalf 
given  to  them  by  the  said  acts  of  parlia- 
ment in  that  behalf,  duly  made  and  reduced 
into  writing  under  Uieir  common  seal,  under 
and  by  virtue  of  those  acta  in  that  behalf, 
the  following  orders  and  regulations  for 
regulating  the  travelling  upon  and  use  of 
the  said  London  and  Croydon  Railway,  and 
the  times  when  the  same  should  be  open 
for  iise,  and  for  or  relating  to  travellers 
passing  upon  the  said  railway,  and  for 
regulating  the  passing  upon,  using,  or 
working  the  said  London  and  Croydon 
Railway,  and  other  works  by  the  said  acts 
of  the  said  London  and  Croydon  Railway 
Company  in  that  behalf  authorized,  or  in 
anywise  relating  thereto  respectively,  that 
is  to  say  : — No  passenger  will  be  allowed 
to  take  his  seat  in  or  upon  any  of  the  com- 
pany's carriages,  or  to  travel  therein  upon 
the  said  railway,  Mrithout  having  first  booked 
his  place  and  paid  his  fare.  Each  passenger 
booking  his  place  will  be  furnished  with  a 
ticket,  which  he  is  to  shew  when  required 
by  the  guard  in  charge  of  the  train,  and 
to  deliver  up,  before  leaving  the  company's 
premises,  upon  demand,  to  the  guard  or 
other  servant  of  the  company  duly  autho- 
rized to  collect  tickets.  Each  passenger  not 
producing  or  delivering  up  his  ticket  will  be 
requiredtopay  the  fare  from  the  place  whence 
the  train  originally  started.  And  the  said 
defendants  further  say,  that  the  said  orders 
or  regulations  were,  in  pursuance  of  the 
said  act  of  the  4  th  year  of  the  reign  of  her 
now  Majesty,  to  wit,  on  the  1st  day  of 
June,  A.D.  1841  aforesaid,  duly  laid  before 
the  Lords  of  the  Committee  of  her  now 
Majesty's  Privy  Council,  appointed  for 
trade  and  foreign  plantations;  and  that 
the  said  lords,  to  wit,  on  the  day  and 
year  last  aforesaid,  duly  signified  to  the 
said  London  and  Croydon  Railway  Com- 
pany their  approbation  of  the  said  orders 
and  regulations.    And  the  said  defendants 


further  say,  that  long  before  and  on  the 

day  and  at  the  time  of  the  committing  of 
the  said  alleged  trespasses,  the  said  orders 
and  regulations,  so  approved  as  aforesaid, 
were  printed,  published,  and  painted  on 
boards,  and  fixed  and  continued  on  the 
fronts  and  conspicuous  parts  of  the  Londoo 
toll-house  or  station  of  the  said  London 
and  Croydon  Railway  Company  hereinafter 
mentioned,  and  of  the  several  other  toll- 
houses of  and  belonging  to  the  said  London 
and  Croydon  Railway  Company,  and  on  all 
other  buildings  or  places  at  which  any  rates 
or  tolls  were,  during  all  the  time  aforesaid, 
collected  or  paid,  under  or  by  virtue  of  the 
said  acts  of  the  said  5th  year  of  the  reign  of 
his  said  Majesty  King  William  the  Fourth. 
And  the  said  defendants  further  say,  that 
the  said  orders  and  regulations  were,  before 
and  during  all  the  time  in  the  said  declara- 
tion in  that  behalf  mentioned,  and  irom 
thence  hitherto  have  been,  and  sdll  are  and 
continue  to  be,  sanctioned  and  approved  of 
by  the  said  Lords  of  the  said  Committee  of 
her  Majesty's  Privy  Council,  and  in  fiill 
force  and  effect,  and  unqualified  and  unre- 
pealed. And  the  sdd  defendants  farther 
say,  that,  under  and  by  virtue  of  the  said 
acts  of  parliament  of  the  said  London  and 
Croydon  Railway  Company  in  that  behalf, 
and  before  the  day  and  at  the  time  of  the 
committing  the  said  alleged  trespasses  ia 
the  said  declaration  mentioned,  an  account 
or  list  of  the  several  rates  and  tolls,  and  of 
the  toll  or  fare  of  1«.  3d.  hereinafter  men- 
tioned, which  the  said  London  and  Croydon 
Railway  Company  during  that  time  directed 
and  appointed  to  be  taken,  and  which  were 
payable  by  virtue  of  the  stud  act  of  the  5th 
year  of  the  reign  of  his  Majesty  King  William 
the  Fourth,  was  painted  on  boards,  andaffixed 
to  and  upon,  and  continued  upon,  the  said 
London  station  or  toll-house  of  the  said 
London  and  Croydon  Railway  Company 
in  a  conspicuous  place  there,  and  also  in 
large  or  legible  characters,  and  also  upon 
every  other  toll-house  or  building  at  which 
the  said  rates  and  tolls  by  the  said  acts  of 
the  said  London  and  Croydon  Railway 
Company  in  that  behalf  were  and  are  au- 
thorized to  be  collected  and  received,  and 
on  conspicuous  parts  thereof,  and  in  large 
and  legible  characters.  And  the  said  de- 
fendants further  say,  that,  before  and  on  the 
day  and   at  the  time  of  the  committing  of 
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die  alleged  trespasses  in  the  said  declaration 
mentioned,  and  from  thence  hitherto,  the 
said  fare  or  toll,  to  wit,  of  Is.  Sd.,  was  and 
is  the  regular  fare  directed  and  appointed  to 
be  taken  by  the  said  London  and  Croydon 
Railway  Company,  and  payable  under  and 
within,  and  by  virtne  of,  the  said  act  of 
paifiament  of  the  5th  year  of  the  reign  of 
M»  aaid  Majesty,  and  a  proper  and  reason-  . 
able  fare  for  the  conveyance  of  passenger* 
dien  or  now  travelling,  or  for  being  con- 
veyed, from  the  sdd  toll -house  or  station  at 
Croydon  aforesud,  to  the  said  toll-house  or 
station  at  London  aforesaid  upon  and  along 
or  by  means  of  the  said  London  and  Croydon 
Railway,  in  and  by  first-class  carriages  of 
and  belonging  to  the  said  London  and 
Croydon  Railway  Company,  drawn  by 
engines  of  and  belonging  to  the  said  London 
and  Croydon  Railway  Company.  And  the 
■aid  defiaidants  further  say,  that  the  said 
London  and  Croydon  Railway  Company, 
befbre  and  on  the  day  and  at  the  time  of  the 
eommltting  of  the  alleged  trespasses  in  the 
said  decluation  mentioned,  carried  and 
conveyed,  on  and  upon  and  along, and  by 
means  of  the  said  London  and  Croydon 
Railway,  and  in  and  by  certain  carriages 
and  engines  of  and  belonging  to  the  said 
London  and  Croydon  Railway  Company 
respectively,  all  such  passengers  as  during 
ilie  time  aforesaid  offered  themselves  to  the 
aaid  London  and  Croydon  Railway  Company 
for  that  purpose  at  and  for  the  rates  and 
hae»  aforesaid,  and  subject  to  the  said  orders 
and  regulations  so  approved  and  sanctioned 
as  aforesaid.  And  the  said  defendants  fiir- 
dier  say,  that  the  said  London  and  Croydon 
RaHway  Company,  during  all  the  time 
•foresaid,  and  for  divers,  to  wit,  twenty 
ndnotes  before  the  starting  of  every  train 
of  the  sand  London  and  Croydon  Railway 
CSompany  from  every  toll-house  of  the  said 
IiOndon  and  Croydon  Railway  Company, 
cad  of  the  particular  train  hereinafter  men- 
doned,  were  ready  and  willing  and  offered 
(6  issue  and  deliver  to  the  said  plaintiff,  and 
to  an  and  every  of  such  passengers  as  afore- 
aiSd,  and  did  during  all  the  time  aforesaid, 
tmS  do  still,  issue  and  deliver  to  all  such 
^HMBgers  as  aforesaid  who  would  or  will 
anept,  receive,  or  apply  for  the  same,  a 
MfCafai  railway  ticket,  to  wit,  a  railway 
tflAcet  describing  and  directing  the  particular 


train,  and  the  class  of  carriage,  and  the 
place  or  toll -house  from  which  such  pas- 
senger as  aforesaid  was,  or  intended,  or  en- 
titled, to  travel  as  aforesaid,  and  the  fare  paid 
by  such  passenger  as  aforesaid,  by  and  for  the 
purpose  of  the  said  tickets  being  produced 
or  delivered  up  on  request  as  aforesaid,  by 
such  passengers  as  aforesaid,  to  any  servant 
of  the  said  London  and  Croydon  Railway 
Company  duly  authorized  in  that  behalf, 
under  and  in  compliance  with  and  by  virtue 
of  the  said  orders  and  regulations  so  made 
and  approved  of  in  that  behalf  as  aforesaid. 
And  the  stud  defendants  further  say,  that 
just  before  the  said  time  in  the  said  declara- 
tion mentioned,  to  wit,  on  the  day  and  year 
in  the  said  declaration  mentioned,  a  certain 
railway  train  of  the  said  London  and  Croydon 
Railway  Company,  consisting  of  an  engine 
and  divers  first-class  and  other  carriages  of 
the  said  London  and  Croydon  Railway  Com- 
pany,  for  the  conveyance  of  passengers 
thereby,  under  and  by  virtue  of  the  said 
acts  of  parliament  in    that  behalf,  from 
Croydon  aforesaid  to  London    aforesaid, 
originally  started  from  the  said  toll-house 
or  station  of  the  said  London  and  Croydon 
Railway  Company  at  Croydon   aforesaid, 
for  London  aforesaid,  and  then  proceeded 
from  the  said  Croydon  toll-house  to  divers 
intermediate  toll-houses  or  stations  of  the 
said  London  and  Croydon  Railway  Com- 
pany, and   then   from   thence   to  London 
aforesaid,  along  and  upon  and  by  means  of 
the  said  London   and  Croydon  Railway. 
And  the  said  defendants  further  say,  that 
the  said  plaintiff  became  and  was  a  passen- 
ger in  and  by  the'  said  train  of  the  said 
London  and  Croydon  Railway  Company  in 
a  certain  first-class  carriage  thereof,  and 
was  conveyed  and  travelled  upon  and  along, 
and  used  the  said  railway  and  first-class 
carriage  and  engine  of  the  said  London  and 
Croydon  Railway  Company,  as  a  passenger 
to  the  said  London  toll- house  or  station  of 
die  said  London  and  Croydon  Railway  Com- 
pany.    And  the  said  defendants  further 
say,  that,  when  the  said  train  arrived  and 
whilst  it  continued  at  the  said  London  toll- 
house or  station  of  the  said  London  and 
Croydon    Railway   Company    at  London 
aforesaid,  to  wit,  on  the  said  day  and  year 
in  the  said  declaration  mentioned,  and  just 
before  the  committing  of  the  sud  alleged 
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trespaates,  and  whilst  the  nid  plaintiff,  as 
such  passenger  as  aforesaid,  was  then  occu- 
pying the  said  first-class  carriage  of  the 
said  London  and  Croydon  Railway  Com- 
pany, and  before  be  left  the  said  London 
and  Croydon  Railway  Company's  premises, 
one  Richard  Oower,  then  and  still  being  the 
servant  of  the  said  company  in  that  behalf, 
and  duly  au&orized  to  collect  the  said  rail- 
way tickets,  on  the  arrival  of  the  said  train 
at  the  last-mentioned  toll-house  or  station, 
from  the  said  passengers,  demanded  and 
requested  of  and  from  the  said  plaintiff,  as 
such  passenger  as  aforesaid,  his  said  rail- 
way ticket,  so  required  to  be  produced  and 
delivered  up  as  aforesaid.  Yet  the  said  de- 
fendant did  not  nor  would,  when  requested 
so  to  do,  or  at  any  other  time,  produce  or 
deliver  up  to  the  said  R.  Oower  such  rail- 
way ticket  as  aforesaid,  or  any  other  ticket 
whatever;  and  thereupon  the  said  defen- 
dant J.  Smith,  then  and  still  being  the  duly 
authorized  o£Boer  and  agent  of  the  said 
London  and  Croydon  Railway  Company 
in  that  behalf,  then  and  there  requested  of 
him,  the  said  plaintiff,  to  pay  him,  the  said 
defendant  James  Smith,  for  and  on  behalf 
of  the  said  London  and  Croydon  Railway 
Company,  the  said  fare  of  Is.  Sd.,  being 
the  said  reasonable  and  proper  fare  irom 
the  said  toll-house  at  Croydon  aforesaid, 
whence  the  said  train  originally  started 
as  aforesaid  for  London  aforesaid ;  but  the 
said  plaintiff,  although  he  had,  during  all 
the  time  aforesaid,  had  notice  of  the  said 
several  premises,  and  was  then  and  there 
shewn  a  copy  of  the  said  orders  and  regts- 
lations,  did  not  nor  would  produce  or  de- 
liver up  such  railway  ticket  as  aforesaid, 
or  any  other  ticket,  or  pay  the  said  &re  of 
1«.  Sd.  so  payable  as  aforesaid,  when  so 
requested  as  aforesaid,  or  at  any  time  before 
or  since ;  whereupon,  and  by  reason  of  the 
premises,  and  by  virtue  of  the  said  acts  of 
the  said  London  and  Croydon  Railway 
Company  in  that  behalf,  and  becaasa  the 
said  plaintiff's  name  and  residence  was, 
before  and  at  the  said  Ume  when,  &c.,  un- 
known to  the  said  defendant  J.  Smith,  he, 
the  said  defendant,  J.  Smith,  as  the  officer 
and  duly  authorized  agent  in  that  behalf 
of  the  said  London  and  Croydon  Railway 
Company,  and  the  said  London  and  Croy- 
don Railway  Company,  by  and  through  the 


said  defendant  J.  Smith  as  their  officer  and 
agent  as  aforesaid,  committed  the  aUegii 
trespasses  in  the  said  dedamtion  nies- 
tioned,  and  not  otherwise,  as  they  lawfiilly 
might,  for  the  cause  aforesaid,  doing  no  na- 
necessary  damage,  and  using  no  unneetstsry 
violence  or  delay  on  that  occasion;  and 
this  the  said  defendants  are  ready  to  verify. 
RepUcatioa — The  plaintiff  says,  thst,  ^- 
though  true  it  is  that  at  the  said  time  ia  the 
said  plea  in  that  behalf  mentioned,  he  wsi 
a  passenger  in  the  said  first-class  carri^ 
in  the  said  last  plea  mentioBed,  in  and  by 
the  saki  tndn  of  the  said  compaBy  m  the 
said  plea  mentioned,  whieh  so  origina% 
started  firom  the  said  toU-faonse  or  statioa 
of  the  said  company  at  Croydon  aforesaid, 
for  London  aforesud,  as  ia  the  said  pies 
mentioned ;  yet  the  plaintiff  says,  that,  at 
the  said  time  when  he  was  such  passenger, 
he  was  not  in  or  by  such  train  a  passenger 
from  the  said  toU-honse  or  station  of  the 
said  company  at  Croydon  aforesaid,  and 
that,  at  the  said  time  when  he  was  coBvejcd 
in  and  travelled  upon  and  along  the  said 
railway,  and  used  the  said  lailway  and  the 
said  first-class  carriage  and  engine  of  the 
said  company  as  in  the  said  plea  mentiwiad, 
he  was  not  conveyed  nor  did  he  travel  upon 
or  along,  nor  did  he  use,  the  said  railway  ot 
the  said  first-elass  carriage  or  engine  of  the 
said  company  as  a  passenger  fnm  the  ssid 
Croydon  station  or  toll-house  to  the  ssid 
London  toll-house  or  station ;  but,  on  the 
contrary  thereof,  the  pladntiff  says,  tfast,  at 
the  said  time  when  he  was  such  passenger 
in  such  first-elass  carriage  in  and  by  such 
train,  and  at  the  said  time  when  he  waste 
conveyed  and  tas^elled  upon  and  used  the 
said  railway  carriage  and  engine,  he  was 
a  passenger  by  such  first-lass  csnisf;e 
in  and  by  such  train,  and  was  conveyed 
and  travelled  upon  «id  uaed  the  said  ml- 
way,  from  a  staition  or  toU-bosise  of  te 
said  company  at  Sydenham  to  the  said 
station  or  toll-house  of  the  said  eoa»- 
pany  at  London,  the  said  station  or  toU- 
housc  itt  Syilenhani  being  a  station  or  iviU 
house  lying  between  the  said  station  or 
toll-house  at  Croydon  and  the  said  station 
or  toll-house  at  London,  and  being  a  station 
or  toll-bouse  less  distant  than  the  said  ats- 
tion  or  toll-house  at  Croydon  from  the  ssid 
station  or  toll-house  at  London ;  and  the 
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pkmtHf  lagrs,  that,  juat  before  the  add  time 
iriieii  he  beoune  such  pasaesger  aa  afore- 
said, to  wit,  im  the  15th  day  of  Daoember, 
A.  p.  1845,  he  took  faia  aeat  in  the  aaid  firat- 
■  claas  carnage  at  the  aaid  atation  or  toU-houae 
■of  the  aaid  oompsay  at  Sydenham ;  aod  the 
jdaintiff  further  saya,  that,  just  before  the 
aaid  time  when  he  so  took  hia  seat  at  the  said 
station  or  tc^-house  of  the  aaid  company  at 
Sydenham,  to  wit,  on  the  15th  day  of  De- 
cember, A.D.  1845,  he  booked  his  place,  pur- 
■nant  to  the  said  bye-law  in  that  behalf,  as  a 
•paaaengerby  mdn  fiivt-class carriage,  in  and 
by  the  aaid  train,  from  the  said  station  or 
toll-lKrase  at  Sydenham  aforesaid  to  the  said 
station  or  toU-houae  at  London ;  and  the 
{daintiff  further  says,  that,  at  the  aaid  time 
when,  &c.  he  so  booked  his  place,  the  said 
company  demanded  of  him,  and  he  then 
paid  to  ibe  said  company,  and  the  said  com- 
pany then  received  of  him,  the  sum  of  1«., 
as  and  f<»  and  being  his  &re  for  travelling  in 
snch  first-class  carriage  from  the  said  station 
.  at  toU-house  at  Sydenham  to  the  said  station 
or  toll-house  at  London ;  and  the  plaintiff 
Anther  says,  that,  at  the  aaid  time  when  he 
so  booked  his  place  and  paid  his  said  fare, 
he  was  furnished  by  the  said  company  with, 
and  then  took  from  the  said  company,  and 
Jiad,  a  ticket,  pursuant  to  the  said  bye-law 
of  die  said  company  in  that  behalf;  and  the 
plaintiff  further  says,  that,  the  said  ticket,  at 
the  said  time  of  his  being  so  furnished  there- 
with, and  of  his  taking  and  having  the  tame 
as  alineaaid,  contained  the  words  following, 
that  is  to  say: — "First  Class,  Croydon 
Railway— Sydenham  to  London.  This 
ticket  Binst  be  presented  open  to  the  con- 
ductor on  arrival,  otherwise  the  fare  must 
be  paid."  And  the  plaintiff  further  says, 
that  before  the  arrival  of  the  said  train  at 
London,  and  before  the  said  ticket  was  ao 
demanded  and  requested  of  turn  as  in  the 
■aid  plea  mentioned,  to  wit,  on  the  day  and 
year  last  aforesaid,  he,  the  said  plaintiff,  acci- 
dentally lost  the  said  ticket,  and  by  reason 
-and  in  consequence  thereof  the  said  plaintiff 
coidd  not  produce  or  deliver  up  to  the  said 
R.  Oower  d>e  said  ticket  when  requested  so 
to  do,  aain  the  said  plea  mentioned.  And 
die  plaintiff  further  says,  that,  at  the  said 
time  of  the  making  of  the  said  request  by 
fehe  said  J.  Smith  to  the  plaintiff  to  pay  to 
4fae  said  J.  Smith  die  said  sum  of  Is.  Sd., 


the  pkdntiff  ms  ready  and  willing,  sad  then 
tendered  and  offered  to  the  said  J.  Smith, 
to  pay  to  the  said  J.  Smith  the  sum  of  1*. 
as  and  for  the  &re,  and  the  said  sum  of  l«. 
then  and  there  being  the  proper  fare  of  the 
plaintiff  for  and  in  req>ect  of  his  having  so 
travelled  in  such  first- class  carriage  in  and 
by  the  said  train,  and  having  been  so  con- 
veyed upon  and  having  so  used  the  said 
railway  engine  and  carriage  from  the  said 
station  or  toll-house  at  Sydenham  aforesaid 
to  the  said  station  or  toll-house  at  London 
aforesaid ;  of  all  which  premises  in  this  re- 
plication maitiooed  the  said  company  and 
the  said  J.  Smith,  before  and  at  the  said  time 
of  the  committing  of  the  said  trespasses  in 
the  declaration  mentioned,  had  notice. 

Rejoinder — The  defendants  say,  that  the 
said  J.  Smith  had  not,  before  or  at  the  said 
time  of  the  committing  of  the  said  allied 
trespasses  in  the  said  declaration  mentioned, 
due  or  proper  notice  that  the  said  plaintiff 
was  a  passenger  in  and  by  such  train,  or 
was  conveyed  or  travelled  upon  or  ased  the 
said  railway  from  the  said  station  or  toll- 
house of  tiie  said  company  at  Sydenham 
aforesaid,  or  that  he  booked  his  place  from 
the  said  station  or  toll-house  at  Sydenham 
aforesaid,  or  that  thesaid  plaintiff  had  paid  to 
the  said  company  tbe  sum  of  1«.,  as  and  for 
his  -said  fare  for  travelling  in  such  first-class 
carriage  from  the  said  station  or  fadl-houae 
at  Sydenham  aforesaid,  or  that  the  said 
plaintiff  had  received  any  such  ticket  as  in 
the  said  replication  mentioned,  in  manner 
and  form  as  the  said  plaintiff  hath  above  in 
his  said  replication  in  that  behalf  alleged  ; 
and  of  this  the  said  defendants  put  them- 
selves upon  the  country,  &c. 

Special  demurrer,  that  the  said  r^oinder 
states  that  the  defendant  Smith  had  not 
due  or  proper  notice  of  the  matters  in  the 
said  rejoinder  in  that  behalf  mentioned, 
whereas  the  notice  traversed  by  the  said 
rejoinder  was  immaterial  and  not  properly 
traveraable ;  and  that  the  said  r^oinder  is 
otherwise  insufficient.     Joinder  therein. 

The  plaintiff's  points  for  argument  were, 
that  the  rejomder  raised  an  issue  wholly 
immaterial  to  the  merits.  That  the  fact  of 
the  defendanU  not  having  had  snch  notioe 
as  is  mentioned  in  the  said  rejoinder  would 
not  authorize  them  to  commit,  or  justify 
them  in  committing  the  trespasses  -  conir 
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I>Uined  of.  That  the  plea  ia  bad  in  snb- 
gtance.  That  the  orders  or  reguladom  pnb^ 
lufaed  by  the  company,  and  especially  that 
port  which  declares  that  each  passenger  not 
producing  or  delivering  tip  bis  ticket  will 
be  required  to  pay  the  fare  from  the  place 
whence  the  train  originally  started,  as  in  the 
plea  mentioned,  was  unreasonable,  and  bad 
in  law,  and  such  a*  the  company  were  not 
by  the  said  acts  of  parliament,  or  any  or 
either  of  them,  or  otherwise  authorized  to 
make.  That  even  if  such  order  or  regula- 
tion were  authorized  by  the  said  acts,  or 
any  or  either  of  them,  or  otherwise,  the 
defendante  would  not,  by  any  law,  statute, 
or  otherwise,  be  authorized  or  empowered 
to  commit,  or  justified  in  committing  the 
trespasses  complained  of,  for  or  in  conse- 
quence of  the  disobedience  or  non-observ- 
ance of,  or  refusal  to  comply  with  such 
order  or  r^ulation.  That  even  if  the 
defendants  were  justified  under  the  regu- 
lations, and  acts  of  parliament  in  taking 
the  plaintiff  before  a  Justice  of  the  Peace, 
the  plea  does  not  shew  any  lawful  excuse 
for  the  imprisonment  in  the  station-house, 
as  charged  in  the  declaration,  nor  any  reason 
why  the  plaintiff  should  not  have  been  taken 
immediately  before  a  Justice  of  the  Peace.* 

Peacock,  in  support  of  the  demurrer. — 
The  substantial  questions  which  arise  upon 

*  The  following  leotioni  of  the  eompany'i  sett  are 
giren  u  being  important  to  the  cue : — 

The  6  Will.  4.  o.  z.  (local  and  personal),  entitled 
'  An  Act  for  making  a  Railway  from  Croydon  to 
join  the  London  and  Oreenwich  Railway,  near 
London.' 

SecL  1.  incorporates  the  company  by  the  name  of 
"The  London  and  Croydon  Railway  Company." 

Sect.  106.  enacta,  that  the  said  company,  at 
some  general  or  special  general  meeting  of  the 
said  company,  ahall  hare  fall  power  and  antho- 
rity  from  time  to  time  to  make  such  bye-laws, 
orders,  and  rules  as  to  them  shall  seem  expe- 
dient for  the  good  government  of  the  affairs  of 
the  said  company,  and  for  regulating  the  pro- 
ceedings and  remunerating  and  reimbursing  the 
expenses  of  the  sud  directors,  and  for  the  manage- 
ment of  the  said  undertaking,  and  of  the  officers 
and  servants  of  the  said  company,  in  all  respects 
whatsoever,  and  from  time  to  time  to  alter  or  repeal 
such  bye-laws,  orders,  and  rules,  or  any  of  them, 
and  to  make  others,  and  to  impose  and  inflict  such 
reasonable  fines  and  forfeitures  upon  all  persons 
offending  against  the  same  as  to  the  said  company 
shall  seem  meet,  not  exceeding  the  sum  of  SI.  for 
any  on*  offence,  such  fines  and  forfeitures  to  be 


this  demurrer  are,  first, — ^Whether  this  bye^ 
law  (as  stated  in  the  plea)  is  a  reasonaUe 
and  valid  bye-law  ?   and,  secondly, — Whe- 

lened  and  recovered  as  any  penalty  may  by  this 
set  be  levied  and  recovered ;  which  said  bye-law«, 
ordera,  and  mlea,  being  reduced  into  writing  noder 
the  coiQmon  seal  of  the  said  company,  and  printed 
and  published  and  painted  on  boards,  shall  be  hnng 
up  and  affixed  and  continued  on  the  front  or  other 
eonspicnons  part  of  the  several  toll-houses  to  be 
erected  on  the  said  railway  and  other  buildings  or 
places  at  which  any  rates  or  tolls  shall  be  collKttd 
or  paid  under  the  authority  of  this  act,  and  shall 
from  time  to  time  be  renewed  as  often  as  the  ume 
or  any  part  thereof  shall  be  obliterated  or  destroyed; 
and  such  bye -laws,  orders  and  rules  shall  be  bindiog 
upon  and  be  obitrved  iy  all  partiet,  and  shall  be 
sufficient  in  all  coiurts  of  law  or  equity  to  jattify  aU 
persons  who  shall  act  under  the  same ;  provided 
that  snch  bye-laws,  orders,  or  rules  be  not  repog- 
nant  to  the  laws  of  that  part  of  the  United  King- 
dom of  Oreat  Britain  and  Ireland  called  England, 
or  to  any  directions  in  this  act  contained ;  and  al] 
snch  bye-laws,  orders  and  rules  shall  be  subject  to 
appeal  in  manner  hereinafter  mentioned. 

Sect  188.  enacta,  that  if  any  person  shall  wilfiinf 
poll  down,  deface,  or  destroy  any  board  which  shall 
have  been  set  or  put  up  or  affixed  by  virtue  or  in 
pursuance  hereof,  or  any  stone  or  mark  set  up  to 
denote  distances  on  the  said  railway,  or  shall  sctoally 
or  constructively  eoncnr  or  aid  therein,  he  shall,  oo 
conviction,  forfeit  and  pay  a  snm  not  exceeding  U. 
for  every  such  offence. 

Sect  148.  enacts,  that  it  shall  be  lawful  for  the  said 
company  from  time  to  time  to  make  such  orders  and 
regulations  as  they  shall  think  proper  for  regulating 
the  travelling  upon,  and  use  of,  the  said  railway,  and 
the  times  when  the  same  shall  be  open  for  use,  sod 
for  or  relating  to  travellers  or  carriages  passing 
upon  the  said  railway,  and  for  or  relating  to  the 
mode  or  means  by  which,  and  the  speed  at  whidi, 
anoh  carriages  shall  from  time  to  time  be  moved  or 
propelled,  and  the  times  of  their  departure  and 
arrival,  and  the  loading  or  unloading  thereof 
respectively,  and  the  weights  which  they  fhsll 
respectively  carry,  and  the  delivery  of  goods  and 
other  things  which  shall  be  conveyed  in  or  opoa 
such  carriages,  and  also  for  preventing  the  smolong 
of  tobacco  and  tlic  coniniission  of  aii\-  other  r.uisance 
in  or  upon  any  such  carriages,  or  in  any  of  the 
stations  or  premises  occupied  by,  or  belonging  to. 
the  said  company,  and  generally  for  regulating  the 
passing  upon,  using,  or  working  the  said  railway 
and  other  works  by  this  act  authorized,  or  in  anywise 
relating  thereto  respectively ;  and  all  such  orden 
and  regulations  shall  be  binding  upon,  and  be  con- 
formed to  by  the  said  company,  and  by  all  ownen 
of,  and  persons  having  the  care  or  conduct  ot,  mA 
carriages,  and  by  all  persons  using  or  working  the 
said  railway  and  other  works,  and  by  all  travelers 
and  passengers  passing  upon  the  said  railway,  upon 
pain  of  forfeiting  and  paying  a  sum  not  exceeding 5/., 
which  the  said  company  attach  to  any  snch  default: 
Provided  always,  that  in  every  case  of  infraction  or 
non-observance  of  any  such  rules  orregulations  which 
shall   be    attended  with   danger  to   the  public  or 
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ther  the  defendants  were  jostified  in  arrest- 
ing and  imprisoning  the  plaintiff  under  the 
drcoiDStaoces  and  in  the  manner  alleged? 
On  the  first  question,  it  is  submitted  that  such 
a  bye-law  as  this,  made  by  any  corporate 
body  under  any  circumstances  whatever,  is 
nnreasonable.     In  general,  the  bye-laws  of 

annoyance  to  tntrellen,  or  which  shall  obttruot  or 
hinder  the  said  company  in  their  due  and  lawful 
nse  and  working  of  the  (aid  railway,  it  shall  be 
Iswfiil  for  the  said  company  and  their  agents  sum- 
marily to  interfere  to  obviate  such  danger,  or  to 
EemoTe  or  prevent  such  obstruction,  nuisance,  or 
hindrance. 

Sect  163.  enacts,  that  all  penalties  and  forfeitorea 
inflicted  or  imposed  by  this  act,  or  by  virtue  of  any 
bye-law,  order,  or  role  made  in  pnrsuanoe  thereof 
(Uie  manner  of  levying  or  recovering  whereof  is 
not  herein  otherwise  particularly  directed),  may,  in 
case  of  non-payment  thereof,  be  recovered  in  a  sum- 
mary way  by  the  order  and  adjudication  of  some 
two  or  more  Justices  of  the  Peace  acting  within  their 
jurisdiction,  on  complaint  to  them  for  that  purpose 
made,  and  afterwards  be  levied,  as  well  as  the  costs 
(if  any)  of  such  proceedings,  on  non-payment,  by 
distress  and  sale  of  the  goods  and  chattels  of  the 
respective  olTenders  or  persons  liable  to  pay  the 
same  by  warrant  under  the  hands  and  seals  of  such 
Jnstices ;  and  the  overplus  (if  any)  of  the  money  so 
raised  or  recovered,  after  discharging  such  penalty 
or  forfdtnre,  and  the  costs  and  expenses  as  afore- 
said, shall  ha  returned,  on  demand,  to  the  purtir 
wboae  goods  snd  chattels  shall  be  diatrained;  all 
which  penalties  and  forfeitures  not  herein  directed 
to  be  otherwise  applied  shall  be  paid,  one  moiety  to 
the  informer,  and  the  remainder  to  the  said  com- 
pany, for  the  use  and  benefit  of  the  said  company, 
oaless  such  penalties  or  forfeitures  shall  be  incnrred 
by  the  said  company,  in  which  case  the  same  shall 
be  paid,  one  moiety  to  the  informer,  and  the  re- 
mainder to  the  overseers  of  the  poor  of  the  parish, 
township,  or  place  within  which  the  offence  sWl  be 
committed,  to  be  applied  by  such  overseers  for  the 
benefit  of  the  poor  of  such  parish,  township,  or  place  t 
and  in  case  such  penalties  and  forfeitures  shall-Bot 
be  forthwith  paid,  it  shall  be  lawful  for  such  Justices 
and  they  are  hereby  required  to  order  the  offender 
•0  convicted  to  be  detained  io  safe  custody  ontil 
return  can  conveniently  be  made  to  such  warrant  of 
distress,  unless  such  offinder  shall  give  sufficient 
security  to  the  satisfaction  of  such  Justices  of  the 
Peace  for  hisappeatance  before  such  Justices,orbefare 
some  other  Jostioes  of  the  Peace  having  jurisdiction, 
at  such  time  as  shall  be  appointed  for  the  retnm  of 
such  warrant  of  distress  (such  time  being  not  mote 
than  eight  days  from  the  taking  of  such  security), 
and  which  security  any  of  the  said  Justices  an 
hereby  empowered  to  take  by  way  of  recognisance 
or  otherwise;  but  if  upon  the  return  of  such  warrant 
it  shall  appear  that  no  suificient  distress  could  be 
h/td  whereupon  to  levy  the  said  penalties  or  forfei- 
tures, and  such  costs  and  expenses  as  aforesaid,  and 
the  same  shall  not  be  forthwith  paid,  or  in  case  it 
shall  appear  to  the  satisfaction  of  such  Justices, 


a  eoi^ratiot)  are  not  binding  on  strangeri, 
unless  the  object  of  the  bye-law  is  to  guard 
the  public  from  some  fraud,  or  to  obrviat* 
some  general  public  inconvenience.  If  the 
object  of  the  bye-law  be  to  protect  the 
company  only,  it  is  not  binding  on  the 
public — Com.  Dig.  tit.  '  Bye  Law,'  (C,  2). 


upon  the  eonfiession  of  the  offender  or  otherwise,  that 
he  hath  not  sufficient  goods  and  chattels  whereupon 
such  penalties,  forfeitures,  costs,  and  expenses  could 
be  levied,  if  a  warrant  of  distress  should  be  issued, 
snch  Justices  shall  not  be  required  to  issue  such 
warrant  of  distresa,  but  they  are  hereby  required  by 
warrant  under  their  hands  and  seals  to  commit  such 
oSender  to  some  common  gaol  or  house  of  correc- 
tion  for  the  county  or  place  within  their  jurisdiction, 
there  to  remain  for  any  time  not  exceeding  three 
calendar  months,  or  until  such  penalty  or  forfeiture 
shall  be  paid  and  satisfied,  together  with  all  costs 
and  charges  attending  snch  proceedings  as  afore- 
said, to  be  ascertained  by  such  Justices,  or  until 
such  offender  shall  otherwise  be  discharged  by  due 
course  of  law. 

Sect.  1 64.  enacts,  that  in  all  cases  in  whidi  by  this 
act  any  penalty  or  forfeiture  is  made  recoverable  by 
information  before  any  Justice  of  the  Peace,  it  shall 
be  lawfnl  for  the  Justice  of  the  Peace  before  whom 
complaint  shall  be  made  for  any  offence  committed 
against  this  act,  or  against  any  bye-law,  order,  or 
rule  made  in  pursuance  hereof,  to  summon  before 
him  the  party  complained  against,  and  on  snch 
summons  to  hear  and  determine  the  matter  of  such 
complaint,  and  on  proof  of  the  oCfence  to  convict  the 
offender,  and  to  adjudge  him  to  pay  the  penalty  or 
forfeiture  incurred,  and  to  proceed  in  the  recovety 
of  the  same,  although  no  information  in  writing  or 
in  print  shall  have  been  exhibited  before  snch  Jus- 
tice ;  and  all  such  proceedings  by  summons,  with- 
out information  in  writing  or  print,  shall  be  as 
valid  and  effectual  to  all  utents  and  purposes  as 
if  an  information  in  writing  or  in  print  had  been 
exhibited. 

Sect  165.  enacts,  that  it  shall  be  lawful  for  any 
offieeror  agent  of  the  said  company,  and  all  such  per- 
sons as  he  shall  call  to  his  assistance,  to  seize  and 
detain  any  person,  whose  name  and  residence  shall  be 
unknown  to  such  officer  or  agent,  who  shall  commit 
any  offence  against  this  act,  and  to  convey  him  with 
all  eoavenient  dispatch  before  some  Justice  for  the 
county  or  place  within  which  such  offence  shall  be 
committed,  without  any  warrant  or  other  authority 
than  thia  act,  and  such  Justice  is  hereby  empowered 
snd  requbed  to  proceed  immediately  to  the  nearing 
sod  detmnining  of  the  complaint 

Sect  176.  enacts,  that  in  all  cases  of  prosecution 
for  offences  against  the  bye-laws,  orders,  or  rules  of 
the  said  company,  the  production  of  a  written  or 
printed  paper,  purporting  to  be  the  bye- laws,  orders, 
or  rules  of  the  said  company,  and  authenticated  by 
having  the  common  seal  of  the  company  affixed 
thereto,  shall  be  evidence  of  the  existence  and  of 
the  due  making  of  such  bye-laws,  orders,  or  rules ; 
and  it  shall  be  sufficient  to  prove  that  a  printed 
T,  or  painted  board,  contaming  a  copy  of  such 
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Under  such  a  bye-law  as  this,  a  person 
who  had  travelled  only  ten  miles  on  a  rail- 
way might  be  required  to  pay  the  fare  for 

of  the  bye-lavs,  ordera,  or  rules,  u  ihall  sub- 
ject any  person  not  being  a  proprietor  of  the  said 
company  to  any  fine  or  penalty,  hath  been  affixed 
•nd  published  in  manner  by  this  act  directed,  and 
in  case  of  its  being  afterwards  displaced  or  damaged 
hath  been  replaced  as  soon  as  conveniently  might 
be,  unless  proof  shall  be  adduced  by  the  defendant 
that  such  printed  paper  or  painted  board  is  not  • 
copy  of  such  bye-laws,  orders,  or  rules,  or  hath  not 
been  duly  affixed  and  generally  continued  in  man- 
ner by  this  act  directed. 

The  1  VicL  c.  xx.  (local  and  personal),  entitled 
'An  Act  to  enable  the  London  and  Croydon  Railway 
Cornpany  to  provide  a  Station  and  other  Works  in 
die  Parish  of  Sl  Olave,  in  the  Borough  of  South- 
wark,  in  the  County  of  Surrey,  and  to  amend  the 
Act  relating  to  the  said  Railway.' 

Sect.  31.  enacts,  that  the  bye-laws,  orders,  and  rules 
of  the  said  company,  made,  or  hereafter  to  be  made, 
by  virtue  of  this  or  the  said  first- recited  act,  being 
reduced  into  writing,  under  the  common  seal  of  the 
said  company,  and  printed  and  published,  shall,  as 
to  such  and  so  much  of  the  said  bye-laws,  orders,  and 
rules  as  shall  be  of  a  public  nature,  and  shall  relate 
to  or  affect  other  persons  than  the  officers  and  ser- 
vants of  the  said  company,  be  painted  on  boards, 
and  hung  up  and  affixed  and  continued  on  the  front 
or  other  conspicuous  parts  of  the  several  toll-houses 
to  be  erected  on  the  said  railway,  and  other  build- 
ings or  places  at  which  any  rates  or  tolls  shall  be 
collected  or  paid  under  the  authority  of  this  or  the 
said  recited  act,  and  shall  from  time  to  time  be  re- 
newed as  often  as  the  same  or  any  part  thereof  shall 
be  obliterated  or  destroyed ;  and  such  bye-laws, 
orders,  and  rules  shall  be  binding  upon  and  be  ob- 
served by  all  parties,  and  shall  be  sufficient  in  all 
courts  of  law  or  equity  to  justify  all  persons  who 
shall  act  under  the  same ;  provided  that  such  bye- 
laws,  orders,  or  rules  be  not  repugnant  to  the  laws 
of  that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England,  or  to  any  directions  in 
this  or  the  said  recited  act  contained ;  and  all  such 
bye-laws,  orders,  and  rules  shall  be  subject  to 
appeal  in  manner  in  the  said  recited  act  mentioned : 
Provided  always,  that  no  such  bye-laws,  orders,  or 
rules  so  made,  nor  any  alteration,  amendment,  or 
repeal  thereof,  shall  lie  valid  unless  the  same  re- 
spectively shall  have  been  allowed  by  the  Justices 
of  the  Peace  assembled  at  any  General  or  Quarter 
Sessions  of  the  Peace  for  the  counties  of  Kent  and 
Surrey,  or  either  of  them,  or  by  Her  Migesty's  Jus- 
tices of  her  Courta  of  Queen's  Bench  or  Common 
Pleas,  or  the  Barons  of  her  Majesty's  Court  of  Ex- 
chequer, or  by  any  one  or  more  of  the  said  Justices 
or  Barons. 

The  2  Vict  c.  xviiL  (local  and  personal),  entitled 
'  An  Act  to  amend  and  enlarge  the  powers  and  pro- 
visions of  the  several  Acta  relating  to  the  London 
and  Croydon  Railway.' 

Sect  8.  enacts,  that  no  bye-law  which  the  said 
company  may  have  heretofore  made  under  the  au- 
thority of  the  said  recited  acts,  (except  such  aa  may 


a  distance  of  200  milra,  if  he  had  the 
misfortune  to  lose  his  ticket,  and  thb  al- 
though the  company  well  knew  the  distaace 
he  had  travelled  to  be  but  ten  miles. 

[Parks,  B. — His  ticket  might  be  stolen 
from  him.] 

The  bye-law  is  unreasonable,  and  wu 
evidently  made  to  avoid  the  necessity  of 
keeping  extra  servants  to  see  that  no  per- 
son got  into  a  carriage  without  a  ticket. 
The  right  of  making  bye-laws  may  perhaps 
be  incidental  to  an  incorporated  railway 
company  ;  but  by  charter,  or  act  of  incor- 
poration, their  power  to  make  bye-laws  is 
defined  and  limited  :  the  effect  is  to  take 
away  their  general  power — Child  v.  the 
Httdto*'*  Bay  Compauy  (1). 

[Parke,  B. — I  do  not  say  that  the  deci- 
sion in  that  case  was  wrong ;  but  the  prin- 
ciple was  not  acted  on  in  the  case  of  The 
King  v.  IVestwood  (2).] 

The  power  of  this  company  to  make 
bye-laws  is  derived  from  s.  106.  of  the 
5  Will.  4.  c.  z.,  which  contemplates  nothing 

relate  solely  to  the  proprietors  or  directors  of  the  ssid 
company,  or  to  any  of  their  officers  or  serrasts) 
shall  be  valid  or  bmding  for  a  longer  period  tbsa 
six  months  from  the  passing  of  this  act;  nor  sluil 
any  bya-law  (except  as  aforesaid)  which  may  herr- 
afler  be  made  by  the  said  company  be  valid  or  bind- 
ing, unless  the  same  shall  be  allowed  by  some  Judge 
of  one  of  Her  M^esty's  courta  of  record  at  West- 
minster, or  by  the  Justices  assembled  at  some  Ge- 
neral or  Quarter  Sessions  of  the  Peace,  &e.  [TUs 
provision  has  been  repealed  by  the  public  gcoeial 
act  S  &  *  Vict  c.  97,  intituled  "  An  Act  for  regu- 
lating Railways."] 

Sect  7.  recites  that  whereaa  many  railway  eem- 

fanies  aro  or  may  hereafter  be  empowered  by  act  of 
arliamentto  make  bye-laws,  orders,  rales  or  ngu- 
lations,  and  to  impose  penalties  for  the  enfcTcenxBt 
the'vof  upon  persons  other  than  the  servants  of  die 
said  companies,  and  it  ia  expedient  that  such  poaen 
should  be  under  proper  oontroul :  and  enacts,  thst 
true  copies  of  all  such  bye-laws,  orders,  rules  tai 
regulations  made  under  any  such  powers  by  emj 
such  company  before  the  passiug  of  this  act,  certified 
in  such  manner  as  the  Lords  of  the  said  Cognnittee 
of  Her  M^esty's  Privy  Council,  appointed  for  trade 
and  foreign  plantations,  shall  from  time  to  tiaie 
direct,  shall,  within  two  calendar  months  after  Ibe 
passing  of  diis  act,  be  laid  before  the  Lords  of  tbe 
said  Committee,  and  that  every  such  bye-law,  order, 
rule,  or  regulation,  not  so  laid  before  the  Lords  rf 
the  said  Committee  within  the  aforesaid  period,  shall 
from  and  after  that  period  cease  to  have  any  fane 
or  effect  saving  in  so  far  aa  any  penalty  may  have 
been  then  already  incurred  under  the  same. 

(1)  2P.  Wnu.207. 

(2)  7  Bing.  I. 
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more  than  the  mamgeinetit  of  the  ftftnn  of 
the  company  itself.  The  expression  in  the 
latter  part  of  dtat  dause,  "  that  audi  hye- 
laws  shall  he  binding  upon  and  observed 
by  all  parties,"  means  all  the  servants  of 
the  company.  If  this  bye-law  is  Ti^d,  the 
efl^  will  be  that  the  company  will  be  charg- 
ing more  than  S^d.  per  mile  for  the  con- 
veyance of  passengers,  which  they  are  pr»- 
hibiteddoif^bythet37thsection.  Secondly, 
aflsnnring  it  to  be  a  good  and  valid  bye- 
law,  die  company  had  no  power  to  arrest 
for  a  breach  of  it.  The  1  OSid  gectien  dintots 
that  '*all  penalties  and  forfeitnres  inflicted 
at  imposed  by  the  act,  or  bg  virtue  of  antf 
hyg'taw  made  in  pmrauunee  thereof,  &o., 
may,  in  case  of  non-payment  thereof,  be 
reeevered  in  a  summary  -way  by  order  of 
two  or  more  Justices  of  the  Peaoe,  &«.,  one 
moiety  of  such  penalty  or  forfeiture  to  be 
paid  to  the  informer,  and  the  other  moiety 
t»  the  company,"  &c. ;  bat  in  addition  to 
this,  the  165th  section  empowers  "any 
-officer  or  ^ent  of  the  company  to  seize  and 
detain  any  person  whose  name  and  resi- 
dence shall  be  unkuown,  &c.,  who  shall 
commit  any  ofFenee  againtt  this  act,  and  to 
oonvey  him  with  all  convenient  despatch 
belbre  some  Justice  for  the  county  or  place 
within  which  such  o£fence  shall  be  com- 
mitted, without  any  warrant  or  other  autho- 
rity than  this  act,"  &c.  It  is  clear  from 
the  difference  in  the  wording  of  these  sec- 
tions that  the  legislatnre  meant  to  limit  the 
power  of  arrest  without  warrant  to  offences 
created  by  die  act  itself,  snch  as  destroying 
boards,  &c. ;  and  that  for  mere  acts  of  omis- 
tion  and  oSbnees  against  bye-laws  only,  the 
remedy  should  be  by  a  proceeding  before 
JIastices  under  the  163rd  section.  By  that 
•fletfoo,  half  the  penalty  goes  to  the  in- 
fbrmer,  whereas  here  the  company  arrested 
hecanse  the  whole  was  not  pud  to  them- 
selves. 

Kennedy,  in  support  of  the  rejoinder. — 
There  are  three  questions  in  this  case: 
§aX,  whethw  the  railway  company  have 
poiWM  to  make  bye-laws  binding  upon 
MnngcM;  secondly,  whether  the  bye-law  in 
'onesBon  was  reasonable ;  and  thirdly,  whe^ 
uter  the  company  were  justified  in  arresting 
the  plaintiff.  As  to  the  fint  point,  the  1 06th 
section  shews  that  the  company  had  the 
New  Sekie*,  XVI.— Exchiq. 


power  of  making  bye-laws  binding  upon 
strangers,  for  it  enacts,   that  they   shall 
have  power  to  make  snch  bye-laws,  as  to 
them  shall  seem  expedient  for  the  manage- 
ment of  the  afihirs  of  the  company,  and 
that  snch  bye-laws  shall  be  binding  upon 
and  be  observed  by  all  parties.     If,  indeed, 
thie  were  a  private  corporation,  the  Court 
would  not  imply  that  they  possessed  this 
power.     But  it  is  a  railway  company,  in 
which  the  entire  public  has  an  interest,  and 
takes  a  part.      And  the  public  interest 
would  not  be  properly  consulted  unless  the 
company  had  the  power  of  making  bye- 
laws  binding  upon  the  public  at  large.  The 
8th  section  of  another  local  act  relating  to 
this  company,  the  2  Vict.  c.  xviii,  draws  a 
distinction  between  such  bye-laws  as  affect 
the  proprietors  of  the  company  and  their 
servants,  and  such  as  affect  the  public, 
which   shews  that  the  eompany  has   the 
power  ofmaking  laws  bindingupon  strangers. 
The  same  inference  is  to  be  derived  from  the 
l76th  section  oi  the  Croydon  Railway  Act, 
6  Will.  4.  c.  X.  The  7th  section  of  the  8  &  4 
Vict.  c.  97,  'An  act  for  regulating  rail- 
ways,' shews  that  the  legislature  considered 
that  bye-laws  of  this  description  affected 
the  public  at  large,  and  therefore  ought  to 
be  laid  before  the  Board  of  Trade.  Secondly, 
this  bye-law  is  reasonable.     It  requires 
that  each  passenger  at  starting  shall  be  pro- 
vided with  a  ticket,  which  AtS\  be  delivered 
up  on  his  leaving  the  carriage ;  and,  unless 
this  system  were  adopted,  the  utmost  con- 
fusion would  prevail,  and  endless  fraud 
would  be  committed.     The  result  of  this 
would  be,  that  the  public  travelling  by 
railway  would  suffer  very  considerable  de- 
lay.    Thirdly,  the  railway  company  were 
justified  in  arresting  the  plaintiff.     Unless 
they  are  considered  to  possem  this  power 
upon  a  passenger  not  producing  his  ticket 
on  arriving  at  the  end  of  his  journey,  the 
eonseqnence  would  be,  that  the  train  must 
be  detained,  much  time  must  be  lost,  and 
the  value  of  the  railway  communication  to 
the  public   considerably  diminished.      In 
the  case  of  any  party  not  producing  his 
ticket,  it  Would,  in  such  a  case,  become 
necessary  to  follow  him  to  his  home,  which 
would  require  a  larger  number  of  servants 
than  the  company  oouM  afford  to  main- 
tain. 
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[Parke,  B. — The  plea  does  not  state 
that  the  plaintiff  was  arrested  for  the  pur- 
pose of  being  carried  before  a  Justice  of  the 
Peace.  The  act  gives  no  right  to  arrest, 
except  for  thu  purpose.] 

That  defect  ought  to  have  been  specially 
demurred  to ;  the  question  here  arises  on 
general  demurrer.  The  sum  of  money 
which  the  plaintiff  was  required  to  pay  was 
not  a  fare,  but  a  penalty.  The  106th  sec- 
tion of  the  local  act  empowers  the  com- 
pany to  make  bye-laws,  and  to  impose  a 
penalty  not  exceeding  51.  upon  such  as 
offend  against  them.  In  pursuance  of  this 
power,  the  company  made  a  bye-law,  by 
which  they  imposed,  by  way  of  penalty 
upon  a  party  not  delivering  up  his  ticket, 
a  sum  of  money  equal  to  the  fare  from  the 
place  whence  the  train  originally  started. 

[RoLFE,  B. — Suppose  A.  and  B.  start 
from  Birmingham  without  paying  their 
fares,  and  by  previous  arrangement  A.  in- 
forms against  B,  and  B.  against  A,  accord- 
ing to  your  argument,  as  each  would  obtain 
hdf  the  fare  from  the  other,  and  the  com- 
pany the  other  half,  they  would  travel  from 
London  to  Birmingham  at  half  price.] 

Under  such  circumstances  the  magistrates 
would,  perhaps,  refuse  to  allow  the  parties 
to  be  informers. 

[Alderson,  B. — According  to  your  argu- 
nient,  if  a  poor  man  loses  his  ticket,  and 
has  no  money  to  pay  his  fare,  he  may  be 
imprisoned  for  three  months.] 

That  would  seldom  happen ;  at  all  events, 
it  is  a  balance  of  inconvenience.  The  main 
question,  however,  is,  whether  the  165tb 
section  of  the  act  authorizes  the  proceeding 
of  the  company. 

[PtATT,  B. — Can  you  put  the  case 
higher  than  this,  that  the  transaction  is  a 
compact  between  the  traveller  and  the  com- 
pany— that  if  the  former  loses  his  ticket,  he 
■becomes  liable  to  pay  the  whole  fare  ?] 

The  substance  of  the  transaction  is  this, 
that  if  he  loses  his  ticket,  he  agrees  to  be- 
come liable  to  a  fine. 

[Parke,  B. — The  company  are  not  war- 
ranted in  apprehending  the  plaintiff  unless 
he  has  committed  an  offence  against  the 
act.  If  this  is  not  the  case  of  a  penalty  or 
a  forfeiture,  cadit  queettio.'] 

This  is  the  case  of  a  penalty,  and  not 
merely  the  demand  of  a  fare. 


Peacock  was  not  called  on  to  reply, 

Parke,  B.— The  plaintiff  is  entitled  to 
judgment.  The  defendants'  counsel  caonot 
get  rid  of  the  difficulty  that  this  is  not 
Uie  case  of  a  penalty,  but  the  mere  demand 
of  a  &re.  The  bye-law  may  be  deflective, 
in  not  making  a  party,  under  snch  cir- 
cumstances, liable  to  a  penalty.  If  so, 
the  remedy  is,  to  alter  the  bye-law,  and 
get  it  approved  by  the  proper  authority. 
As  to  Uie  other  points,  it  is  unnecessaiy 
to  give  an  opinion  upon  them;  but  I  am 
not  much  impressed  by  the  w^;uniaits  of 
convenience  and  inconvenience.  The  plain- 
tiff is  entitled  to  succeed  on  the  form  of  the 
plea,  as  it  is  plain  that  the  sum  demanded 
of  him  was  a  fare,  and  not  a  penalQr ;  *ad 
the  company  had  no  right  to  apprehend 
him. 

Alderson,  B. — I  doubt  whether  tiie 
165  th  section  gives  the  po^w&c  of  apprehend- 
ing a  party  except  for  offences  agitinst  the 
act  itself.  But  if  it  does,  the  sum  demanded 
of  the  plaintiff  was  not  a  penalty  for  which 
he  was  liable  to  be  apprehended. 

RoLFE,  B. — The  act  of  parliament  make* 
it  an  offence  for  parties  to  damage  the  rails 
of  the  company,  to  leave  gates  open,  and  to 
do  other  things  of  a  similar  kind ;  and  those 
appear  to  me  to  be  the  cases  in  whidi  par- 
ties are  liable  to  be  apprehended  and  t^en 
before  magistrates. 

Pjuitt,  B. — I  am  of  the  same  <q)inioa. 
The  165th  section  appears  to  me  to  bare 
been  misunderstood.  The  legislature  hu 
limited  the  right  of  apprehension  to  those 
cases  where  an  offence  is  committed  againit 
the  act  of  parliament,  and  where  the  act 
itself  has  imposed  a  penalty.  It  was  not 
intended  to  give  the  company  a  legiaktive 
power.  There  are  two  sorts  of  penalties 
and  forfeitures ;  one  imposed  by  the  act  of 
parliament,  the  other  by  the  bye-laws  of  the 
company.  The  sections  relating  to  tbem 
are  the  106th  and  the  16.5th.  The  power  of 
apprehending  does  not  apply  to  the  case  of 
a  penalty  imposed  by  a  bye-law.  There 
must  be 

Judgment  for  the  plaintif. 
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Pleading — Demurrer — Promissory  Note, 

Debt  by  the  payee  against  the  maker  of  a 
promissory  note,  payable  at  six  months,  for 
money  lent,  interest,  and  on  an  account 
stated.  Plea,  as  to  the  sum  oflOOl.,  parcel 
of  the  monies  in  the  second,  third,  and  last 
counts,  that  the  defendant,  before  the  com- 
mencement of  the  suit,  made  his  promissory 
note  for  the  payment  to  the  plaintiff's  order 
of  lOOl.,  six  months  after  date ;  and  the  de- 
fendant then  delivered  the  note  to  the  plain- 
tif,  who  then  took  and  received  the  same  for 
and  on  account  of  the  sum  of  \00l.  Replica- 
tion, that  the  period  of  six  months,  spe- 
eded in  the  said  note,  expired  before  the 
eommeneement  of  this  suit,  and  the  promis- 
tory  note  became,  before  the  commencement 
of  the  suit,  due  and  payable,  yet  the  defen- 
dant had  not  paid  the  sum  of  money  in  the 
tute  specified: — Held,  on  demurrer,  that 
the  plea  t^orded  no  answer  to  the  declara- 
tion, as  it  did  not  aver  that  the  note  was  still 
nmniny,  or  that  it  had  been  indorsed  over 
by  the  plaintiff. 

S«n)ble — that  the  plea  was  not  bad,  on 
the  ground  of  its  omitting  to  state  that  the 
mote  was  given  as  well  as  received,  on  ac- 
OHmt  of  the  debt. 

Debt  by  the  plaintiff  as  payee,  against 
Uie  defendant  as  the  maker  of  a  promissory 
note,  for  lOOl.,  made  on  the  21st  of  No- 
vember 1840,  and  payable  at  six  months. 
There  were  counts  for  money  lent,  interest, 
and  on  an  account  stated. 

Flea,  as  to  lOOl.,  parcel  of  the  monies 
in  the  second,  third,  and  last  counts,  that 
after  Uie  said  sum  of  100{.  had  become  due, 
and  before  the  commencement  of  the  suit, 
the  defendant  made  his  promissory  note  for 
the  payment,  to  the  order  of  the  plaintiff,  of 
\OOl.  at  six  months  after  date,  and  deli- 
vered the  same  note  to  the  plaintiff,  who 
then  took  and  received  the  same,  for  and  on 
aeoonnt  of  the  said  sum  of  100?.,  parcel, 
&«.,  and  the  caoses  of  action  in  respect 
thereof.     Verification. 

Replication,  that  the  period  of  six 
months,  specified  in  the  said  promissory 
note  in  the  plea  mentioned,  expired  before 
the   commencement  of  this  suit;  and  the 


said  note  became  then,  thereupon,  and  be- 
fore the  commencement  of  this  suit,  to  wit, 
on,  &c.,  payable,  according  to  the  tenour 
and  effect  thereof;  yet  the  defendant  hath 
not  paid  the  same  or  any  part  thereof. 

Demurrer,  assigning  for  causes  that  the 
said  replication  does  not  shew  that  the 
plaintiff  was  possessed  of^  or  interested  in, 
or  entitled  to  receive  payment  of,  or  that 
he  held  the  said  promissory  note  in  the  said 
third  plea  mentioned,  at  the  time  of  the 
commencement  of  this  suit ;  and  that  it  is 
consistent  therewith  that  the  same  promis- 
sory note  may  have  been  indorsed  away, 
and  may  be  payable  to  some  person  other 
than  the  plaintiff;  and  the  replication  does 
not  shew  that  the  plaintiff  was  at  the 
commencement  of  this  suit,  or  is,  entitled 
to  receive  payment  of  the  said  promissory 
note. 

Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer. — 
The  replication  is  bad  in  not  stating  that 
the  plaintiff  was  the  holder  of  the  note  at 
the  commencement  of  the  suit.  He  ought 
to  have  averred  that  fact,  or  that  he  was 
always  ready  and  willing  to  deliver  it  up  to 
the  defendant. 

[Parke,  B. — The  plea  ought  to  have 
stated  that  the  bill  had  been  indorsed  over 
to  a  third  person.] 

That  averment  ought  to  be  made  by  the 
plaintiff;  the  fact  does  not  lie  within  the 
knowledge  of  the  defendant.  In  Kearslake 
V.  Morgan {V)  the  defendant,  who  was  the 
payee  of  a  promissory  note,  pleaded  to  an 
action  for  goods  sold,  that  he  indorsed  the 
note  to  the  plaintiff  "  for  and  on  account 
of"  the  debt ;  and  this  was  held  to  be  a  good 
plea,  although  there  was  no  averment  that 
the  plaintiff  had  indorsed  it  over.  Mercer 
V.  Cheeseii)  was  an  action  for  work  and 
goods,  to  which  the  defendants  pleaded  that 
the  promises  were  made  jointly  with  one 
Morris,  and  that,  before  action  brought,  the 
plaintiff /or  and  on  account  of  the  sum  due, 
and  of  Uie  promises  of  the  defendant  and 
Morris,  drew  a  bill  on  Morris,  which  the 
latter  accepted  and  delivered  to  the  plaintiff, 
who  received  the  same  for  and  on  account 
of  the  said  sum  and  of  the  said  promises. 
There  the  plea  was  held  good,  on  the  ground 

(1)  5  Term  Rep.  SI. 3. 

(2)  4Man.  &  Gr.  SOt;  8.c.  12  Law  J.  R«p.  (n.s.) 
C.P.  56. 
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that  it  raised  a  primd  facie  defence,  and 
that  it  was  incumbent  on  the  plaintiff  to 
•hew  that  the  bill  was  overdue  and  onpaid, 
or  had  been  negotiated.  The  objection 
that  is  made  to  the  present  plea  was  one  of 
the  causes  of  demurrer  in  that  case ;  and 
Tindal,  C.J.  says,  "It  appears  from  the 
plea  that  the  plaintiff  consented  to  take  a 
security  from  Morris,  which  he,  the  plaintiff, 
la  enabled  to  assign  over.  The  plaintiff 
can  tell  whether  he  has  assigned  it  orer, 
but  the  defendants  cannot." 

[Platt,  B. — If  the  defendant  seeks  to 
deprive  the  plaintiff  of  his  right  of  action  on 
the  note,  ought  he  not  to  make  the  neces- 
sary averments  ?] 

The  very  fact  of  the  plaintiff  suing  for 
the  original  debt  almoat  implies  that  he  has 
passed  the  note  away.  If  the  plaintiff  has 
lost  or  destroyed  the  bill  he  cannot  sue  for 
the  original  debt.  The  defendant  is  entitled 
to  know  whether  the  plaintiff  can  give  up 
the  bill,  and  he  ought  to  be  apprised  who 
his  creditor  is,  that  he  may  be  able  to  pay 
the  biU.  The  judgment  of  Bayley,  J.  in 
Rowe  v.  Young  (3)  is  in  point.  The  defen- 
dant may  have  to  pay  the  debt,  and  also 
the  costs  of  another  action  brought  on  the 
bill  of  exchange,  at  the  suit  of  some  third 
party  who  is  the  holder.  He  referred  to 
Huxley  v.  Bull  (4). — Parke,  B.  mentioned 
the  case  of  Burrough  v.  Mots  (5). 

fVellt,  contrd. — First,  the  replication  is 
good,  for  it  affords  a  sufficient  answer  to 
the  primd  facie  case  made  in  the  plea.  The 
plaintiff  agrees  to  suspend  his  right  of  action 
on  the  goods,  unless  the  bill  is  paid ;  and 
when  the  bill  is  not  paid  the  contract  is 
broken.  The  plea  ought  to  have  averred 
that  the  biU  had  been  indorsed  over,  or  was 
overdue.  The  authority  of  the  cases  of 
Keartlake  v.  Morgan  and  Mercer  v.  Cheese 
is  not  questioned ;  but  it  is  submitted  that 
the  plaintiff  need  not  aver  in  his  replication 
what  is  not  essential  to  his  case.  The  de- 
fendant might  have  rejoined  tiiat  the  bill  had 
been  indorsed  over.  In  Crisp  v.  Griffiths 
(6)  the  plea  averred,  that,  before  the  com- 

(3)  2  Brod.  &  Bing.  16S. 

(4)  2  D.  &  L.  340 ;  t.c.  13  Law  3.  Rep.  (m.s.) 
C.P.217. 

(5)  10B.&C.SS8. 

(6)  3  Dowl.  756  ;  (.  0. 4  Uw  J.  Rep.  (n.i.)  Excb. 
1»!). 


mencement  of  the  suit,  the  plaintiff ind«»*ed 
the  bill  to  a  person  unknown ;  and  in  GM- 
shede  v.  Cotirell(7),  the  plea  was,  that  the 
bills  were  not  yet  due,  and  were  outstand- 
ing in  the  hands  of  the  plaintiff.  The  form 
of  plea  in  8  ChiOg  Plead,  p.  94,  is  in  accord- 
ance with  this  view  of  the  case.  The  jdain- 
tiff  sufficientiy  answers  the  primd  facie  esse 
of  the  defendant,  by  saying  that  he  took  die 
bill  fitnn  the  defendant,  but  that  the  latter 
did  not  pay  it.  It  will  be  presumed  thst 
the  bill  is  still  in  the  hands  of  the  plainti^ 
according  to  the  principle  of  pleading  stated 
in  Stephen  on  Pleading,  c.  2.  a.  4.  role  7, 
p.  8.  In  Fraser  v.  Welsh  {8),  Lord  Abinger 
says,  that  a  statement  that  a  bOl  came  into 
the  hands  of  the  plaintiff  by  indorsement, 
is,  primd  facie,  a  statement  that  the  plaiatiff 
was  the  holder  of  the  bill  when  the  action 
was  commenced — Emblin  v.  Dartndl(9). 
Secondly,  the  plea  u  bad  :  it  is  open  to  tiis 
same  objection  as  the  plea  in  Crisp  v.  Gr^' 
fiths,  namely,  that  it  does  not  state  that  ^ 
note  was  given  in  satisfaction  of  the  debt 
In  that  case  Parke,  B.  says,  "  There  is  ao 
averment  here  that  the  bill  was  givEO  is 
satisfaction,  nor  anything  equivalent  to  it 

Peacock,  in  reply. — ^The  plea  aven  that 
the  plaintiff  took  and  received  the  note  for 
and  on  account  of  the  debt:  that  inpKei 
that  the  defendant  gave  it  on  acoowit  d 
the  debt.  If  then  ^e  plaintiff  has  takes  a 
sum  of  money  in  satis&etion  of  a  debt,  <aa 
he  afterwards  sue  in  respect  of  that  dd»t? 
Secondly,  with  regard  to  the  repUeatiaa, 
the  plaintiff  does  not  shew  that  he  is  in  a 
situation  to  sue,  unless  he  shews  that  he  ii 
the  holder  of  the  note. 

[Platt,  B.— Is  it  not  inenmbent  on  tke 
defendant  to  shew  that  the  remedy  is  v6m 
suspended  or  barred  ?] 

It  is  suspended  until  the  plaintiff  is  icadr 
to  give  up  the  note.  Ooldshede  v.  CtUreM 
is  not  in  point,  as  in  that  case  no  qnestiaa 
arose  on  the  form  of  the  pleadings. 

[Pabke,  B.— The  plea  does  not  sttfe 
that  the  note  was  not  due  at  the  tine  of 
action  brought     In  Kearslake  v.  Mmym 

(7)  2  Mee.  &  Wds.  20;  s.e.  <  Law  J.  ttf. 

(M.S.)  Exob.  26. 

(8)  8  Ibid.  629;  s.e.  10  Uw  J.  Bifk  (u-) 
Exob.  878. 

(9)  lD.<cL.«91;s.e.l8UwJ.IU|i.(M.)BaA. 
2M. 
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the  note  was  overdue,  but  there  the  de- 
fendant was  liable  upon  it  to  a  third 
party.] 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Parke,  B.  —  This  case  was  argued  a 
few  days  ago  before  my  Brothers  Alderaon, 
Rolfe,  Piatt,  and  myself,  by  Mr.  Peacock 
and  Mr.  Wells.  The  pleadings  were  these : 
— (His  Lordship  read  the  pleadings).  The 
^ncipal  point  argued  by  Mr.  Peacock 
was,  that  the  plea  was  a  good  primd  facie 
answer  to  the  declaration,  and  that  the  re- 
plication ought  to  have  alleged  negatively, 
that  the  plaintiff  had  not  indorsed  over  the 
note,  and,  further,  that  he  was  ready  to 
deliver  it  up  on  payment.  That  the  first 
averment  ought  to  have  been  made  by  the 
plaintiff,  because  it  lay  peculiarly  in  his 
knowledge  whether  he  had  indorsed  it  or 
not,  whidi  the  defendant  could  not  know  ; 
and,  also,  that  it  ought  to  have  averred 
that  the  plaintiff  had  offered  to  return  the 
note,  or  was  ready  to  deliver  it  up  on  pay- 
ment, because  that  was  required  by  the 
lav  merchant,  as  settled  by  the  case  of 
Hantard  v.  Robinson  (10).  It  was  an- 
swered that  the  plea  was  not,  primd  facie, 
a  sufficient  answer,  on  two  grounds : — first, 
that  it  was  not  properly  averred  that  the 
note  was  both  given  and  received,  on  ac- 
count of  the  debt ;  and  secondly,  that  the 
plea  was  defective,  in  not  stating  either 
Aat  the  note  was  running  at  the  time  of 
the  commencement  of  the  suit ;  or,  if  not, 
that  it  was  transferred  to  a  third  person'. 
Mr.  Peacock  relied  principally  on  the  case 
of  Mercer  v.  Cheese,  in  the  Common  Pleas, 
where  the  Court  intimated  an  opinion  that 
a  ntnilar  plea  was  good  on  a  demurrer  to 
it,  and  that  the  plaintiff  ought  to  have 
•tated  in  his  replication  that  the  bill  still 
remained  in  his  hands.  If  that  case  had 
been  heard  to  its  close,  and  decided  in 
the  way  in  which  some  of  the  Judges  ex- 
ptened  an  opinion,  it  would  have  concluded 
the  present  case ;  and  we  should  have  acted 
upon  it.  But  as  the  counsel  for  the  plain- 
tiff, upon  that  intimation  of  opinion,  im- 
mediately asked  leave  to  amend,  which 
was  granted,  the  caise  cannot  be  considered 

(10)  7  B.&C.90;  «.c5  Law  J.  Rep,  K.B.42. 
Nbw  Sesies,  XVI.— Excucq. 


as  a  binding  authority ;  nor,  on  the  other 
hand,  can  the  dictum,  cited  in  Crisp  v. 
Griffiths,  as  to  the  necessity  of  further 
averment  in  the  plea,  when  the  time  which 
the  bill  or  note  has  to  run  has  expired 
before  the  commencement  of  the  suit,  be 
entitled  to  much  weight  for  the  plaintiff,  as 
that  case  also  ended  in  a  recommendation 
to  amend,  and  an  amendment  accordingly. 
The  case,  therefore,  comes  before  us  with- 
out any  authority  binding  upon  us  pre- 
cisely in  point;  and  we  must  determine 
it  in  analogy  to  the  principles  of  previous 
decisions. 

One  of  the  earliest  authorities  is  the  dic- 
tum of  Lord  Kenyon,  in  Siedtnan  v.  Oooch 
(11).  He  said,  "That  to  this  effect  the 
law  was  clear,  that  if,  in  payment  of  a  debt, 
the  creditor  is  content  to  taJce  a  bill  or  note 
payable  at  a  future  day,  he  cannot  legally 
commence  an  action  on  his  original  debt, 
until  such  bill  or  note  becomes  payable,  or 
(I  suppose  and)  de&ult  is  made  in  the  pay- 
ment." The  case  of  Kearslake  v.  Morgan 
(though  that  case  ended  in  a  recommenda- 
tion to  amend  also),  and  that  of  Richardson 
V.  Rickman  there  cited,  are  two  other  early 
authorities  on  this  branch  of  law,  and  these 
cases  have,  we  believe,  been  constantly 
acted  upon.  The  delivery  and  receipt  of 
a  negotiable  instrument,  on  account  of  a 
debt,  is  payment  by  the  3  &  4  Anne,  c.  9. 
s.  7,  if  the  person  accepting  it  does  not 
take  his  due  course,  and  so  obtain  payment 
thereof  by  endeavouring  to  get  the  same 
accepted  and  paid.  If  that  instrument  is 
made  payable  to  a  third  person,  as  in  the 
case  of  Richardson  v.  Rickman,  or  is  made 
by  a  third  person,  as  in  the  case  of  KearS' 
lake  V.  Morgan,  the  plea,  stating  the  de- 
livery and  acceptance  of  the  negotiable 
instrument,  is  a  sufficient  answer,  in  the 
first  instance.  If  the  plaintiff  had  taken 
up  the  bill  in  the  former  case,  or  presented 
the  note  at  maturity  in  the  latter  to  the 
maker,  and  given  due  notice  of  dishonour 
to  the  defendant,  these  facts  would  have 
formed  the  proper  subject  of  a  replication. 
But  if  the  plea  state  no  more  than  that  a 
negotiable  note  is  given  for  and  on  account 
of  the  debt,  by  which  the  defendant  pro- 
mised to  pay  the  plaintiff,  or  order,  a  sum 
of  money,  and  does  not  state  the  note  to  bo 

(II)  1  Etp.4. 
O* 
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still  running  (which  is  the  case),  there  seems 
to  us  to  be  no  primd  facie  answer.  The 
remedy  is  not  suspended  at  the  time  of 
action  brought,  so  that  there  is  no  defence 
on  that  ground ;  and  according  to  the  prin- 
ciples of  pleading,  it  is  to  be  intended  that 
the  note  remains  as  it  was,  and  that  no  order 
was  made  by  the  plaintiff  for  the  payment 
to  a  third  person,  as  it  is  not  so  averred ; 
and,  therefore,  for  anything  stated  in  the 
plea,  the  note  remains  overdue  in  the  hands 
of  the  plaintiff:  so  that  the  suspension  of 
his  right  of  action  for  the  original  debt  is  at 
an  end,  and  he  may  recover  the  amount,  no 
presentment  or  notice  of  dishonour  being 
necessary  in  his  case,  and  therefore  such  a 
plea  is  no  answer  to  the  action.  In  a  de- 
claration on  a  note  payable  to  order,  it  never 
is  stated  that  no  order  was  made,  but  it  is 
presumed  that  there  is  none  until  the  de- 
fendant pleads  it ;  though  it  is  true  in  both 
cases  that  the  fact  whether  an  indorsement 
has  been  made  or  not  lies  more  in  the  plain- 
tiff's knowledge  than  the  defendant's.  But 
in  the  case  of  a  declaration,  the  rule  that  a 
party  is  to  plead  facts  within  his  own  know- 
ledge, gives  way  to  the  rule  that  things  are 
to  be  presumed  to  continue  in  the  same 
state  till  the  contrary  appears.  To  make 
tkU  plea,  therefore,  good,  it  should  be 
averred  that  the  note  was  not  in  the  plain- 
tiff's hands,  that  is,  that  it  was  indorsed 
over  before  the  action  brought. 

It  is,  however,  no  such  hardship  for  the 
defendant  to  be  called  upon  to  aver  an  in- 
dorsement, and  so  make  out  a  good  plea ; 
for  he  must  find  out  the  indorsee,  if  there 
is  one,  at  his  peril,  when  the  bill  is  due, 
and  pay  him,  as  the  law  does  not  re- 
quire notice  of  indorsement — Reynqlda  v. 
Z)a«te«(12);  and  as  such  averment  would 
not  be  required  in  a  plea,  unless  the  bill 
was  overdue  and  unpaid,  practically  the 
defendant  would  always  know  both  of  the 
fact  of  the  indorsement  and  the  name  of  the 
indorsee.  There  is,  therefore,  no  such  incon- 
venience in  obliging  the  defendant  to  rebut 
the  inference  that  the  note  remained  in  the 
plaintiff's  hands  by  shewing  the  contrary, 
and  so  making  the  plea  a  good  answer  to 
the  action.  In  order  to  make  it  such,  it  must 
shew  either  a  suspension  of  remedy,  by 
averring  that  the  security  is  not  due,  or  a 

(12)  1  Bos.&PuL625. 


transfer  of  liability  by  shewing  an  indone- 
ment  to  a  third  person. 

But  it  is  said  that  if  the  plaintiff  declare 
on  the  note  (when  it  is  admitted  he  need 
not  aver  that  it  remains  in  his  hands),  he 
must,  if  the  plea  deny  the  note,  produce  it, 
and  so  give  evidence  that  at  the  time  of  iti 
production  at  least  it  is  his,  which  affords 
some  security  to  the  defendant  against  being 
called  on  to  pay  a  third  person ;  wheieaa, 
if  there  was  an  issue  on  this  plea,  the  jdam- 
tiff  would  not  be  bound  to  produce  the  note, 
and  he  might  oblige  the  defendant  to  pay 
the  original  debt,  and  also  the  note,  if  in- 
dorsed to  the  indorsee ;  but  then  it  is  ako 
true  that  the  defendant  would  be  liable  to 
the  same  inconvenience,  though  not  in  the 
same  degree,  if  the  plaintiff  luid  replied,  as 
it  was  said  he  ought  to  have  done,  and 
averred  his  readiness  to  deliver  before  salt ; 
for  he  might  have  indorsed  the  bill  afia  the 
announcement  of  the  suit,  or  even  after  the 
replication  itself.  So  that  the  conrse  of 
pleading  proposed  by  the  defenduit  would 
mitigate,  not  remove,  the  evil.  But  no  evil 
will  arise  if  the  defendant  plead,  what  be 
must  always  practically  know,  that  the  note 
has  been  indorsed  over. 

For  these  reasons  we  think  the  plea  is 
bad ;  and  we  need  not  decide  whether  it  is 
bad  on  the  grounds  on  which  the  Conzt  in- 
timated that  a  plea  somewhat  similar  was 
bad,  in  the  case  of  Cri$p  v.  (jri^E(A«,— pro- 
bably We  should  hold  it  good. 

Nor  need  anything  be  said  as  to  ^ 
absence  of  the  averment  of  readinesi  to 
deliver — an  averment  which  is  never  iatRK 
duced  in  any  declaration  or  replicitioii; 
though  the  case  of  Ha*tard  v.  /toMusa 
shews  that  in  the  case  of  n^otiable  seemi- 
ties  the  party  liable  is  not  bound  to  pay 
without  production  of  the  security.  Hi* 
case  itself  was  that  of  a  n^otiaUe  iMla- 
ment,  payable  to  hearer,  by  mman  «f  M 
indorsement  in  blank ;  but,  oo  ttSam%  to 
the  judgment,  it  appears  that  it  watlMMk 
to  apply  to  all  cases  of  negotiaUe  ■■Ml' 
ments.  It  does  not,  however,  i^i^i*  MM* 
negotiable  bills  or  notes,  m  ww  JMiM 
by  the  Court  of  Queen's  Bend^-VUi  » 
Bailey  {U). 

JudgmetUjvrtktjfUUifk 


(13)  10  Ad.  «isa,#]«. 
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WHITFIELD  «.  BBAND. 


Bankrttptcy — Reputed  Ownership — Sale 
bff  Commis*ion— Agreement  in  Writing — 
Parol  Evidence. 

Books  in  the  possession  of  a  bookseller,  to 
he  sold  by  him  on  commission  and  mixed 
with  his  general  stock,  do  not  pass  to  the 
assignees  under  his  commission,  as  goods  in 
his  possession,  order  and  disposition  as 
reputed  owner  urithin  the  6  Geo.  4.  c.  16. 
».72. 

A  witness  may  be  asked  whether  he  has 
agreed  to  sell  goods  on  commission,  although 
the  terms  of  such  agreement  have  been  reduced 
to  writing. 

Trover  for  books.  Pleas,  not  guilty,  and 
not  possessed. 

At  the  trial,  before  Pollock,  C.B.,  at 
the  Crnildhall  Sittings  after  Michaelmas 
term  last,  the  following  facts  were  proved : 
— ^nie  plaintiff  was  a  suigeon,  and  the 
aathor  of  a  pnblication  entitled,  'Tight 
Lacing,  and  its  Consequences;'  and  the 
defendant  was  the  trade  assignee  of  a 
bankrupt  named  Cunningham ;  and  the 
action  was  brought  to  recover  damages  for 
the  sale  of  a  laige  number  of  copies  of  the 
plaintiff's  publication,  which  had  been  dis- 
posed of  by  order  of  the  defendant,  under 
the  following  circumstances : — Cunningham, 
the  bankrupt,  previously  to  his  bankruptcy, 
was  a  bookseUer  in  the  Strand,  and  had 
received  from  the  plaintiff  numerous  copies 
of  the  work  in  question,  to  be  sold  by  com- 
mission. The  publication  was  accordingly 
received  by  Cunningham,  and  placed  by 
him,  without  distinction,  with  Uie  rest  of 
hia  stock  in  trade.  About  200  numbers 
were  sold  by  the  bankrupt  before  his 
bankruptcy.  It  is  part  of  the  trade  of  a 
bookseller  to  sell  goods  on  commission. 
A  fiat  in  bankruptcy  having  issued  against 
Cunningham  on  the  6tb  of  Noveml^r,  his 
stock  in  trade  was  seized  by  the  messenger, 
and,  together  with  the  work  in  question, 
gold  by  auction  by  order  of  the  defendant. 
It  appeared  that  die  terms  under  which  the 
books  in  question  were'tobe  sold  were  con- 
tained in  two  letters,  which  were  not  pro- 
doced  ;  but  the  bankrupt  stated,  in  answer 
to  a  question  by  the  plaintiff's  counsel,  that 


he  had  agreed  to  sell  the  books  by  commis- 
sion. 

On  the  part  of  the  defendant,  it  was  ob- 
jected, that  the  plaintiff  ought  to  be  non- 
suited, on  the  ground  that  the  goods  had 
been  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy, 
within  the  meaning  of  the  6  Geo.  4.  c.  16. 
s.  72  ;  and,  therefore,  passed  to  his  assig- 
nee. The  learned  Chief  Baron  refused  to 
nonsuit,  but  reserved  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  or  a  verdict  for 
him. 

Bagley  now  moved  accordingly. — There 
was  an  improper  reception  of  evidence, 
the  learned  Judge  having  permitted  the 
bankrupt  to  be  asked  whether  he  had  not 
agreed  to  sell  the  plaintiff's  publication  by 
commission,  whereas,  the  terms  on  which 
the  work  was  agreed  to  be  sold  were  con- 
tained in  two  letters. 

[Pollock,  C.B — No  objection  was  made 
to  the  question  until  the  bankrupt  had  an- 
swered it,  by  saying  that  he  had  agreed  to 
sell  by  commission.  The  objection  came 
too  late.] 

Secondly,  the  books  were  in  the  posses- 
sion of  the  bankrupt  with  the  consent  of  the 
plaintiff.  The  bankrupt  had  die  reputed 
ownership  of  them.  They  were  mixed 
with  the  rest  of  his  stock,  and  he  appeared 
to  the  world  to  be  the  true  owner.  They, 
therefore,  passed  to  his  assignee  under  the 
fiat.  The  case  falls  within  the  72nd  sec- 
tion of  the  6  Geo.  4.  c.  16.  In  Horn  v. 
Baker(\  ),  Lord  Ellenborough  says : — "  The 
true  object  of  the  statute  21  Jac.  1.  c.  19. 
ss.  10,  11.  was  to  make  tber<|)»te({  owner- 
ship of  goods  and  chattels  in  the  possession 
of  bankrupts  at  the  time  of  their  bank- 
ruptcy the  real  ownership  of  such  goods 
and  chattels,  and  to  subject  them  to  dl  the 
debts  of  the  bankrupt;  considering  that 
such  reputed  ownership  would  draw  after  it 
the  real  sale,  order,  alteration,  and  disposi- 
tion of  the  goods."  This  case  is  distin- 
guishable from  that  of  a  factor  or  commission 
agent,  who  notoriously  sells  goods  which  are 
not  his  own. 

[Parke,  B. — The  goods  were  not  in  the 
possession  of  the  bankrupt  as  the  reputed 
owner,  but  as  a  fiustor.  This  case  does  not 
fell  within  the  rule  adverted  to.     The  sta- 

(1)  9  East,  215. 
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tute  speaks  of  the  possession  of  the  bank- 
rupt as  owner,  where  &lse  colours  are  held 
oat.  A  factor  is  not  the  owner  of  goods. 
The  question  does  not  turn  upon  the  party 
being  known  or  not  known  to  be  a  fkctor. 
The  world  may  not  know  that  a  person  is 
an  executor  or  trustee,  and  yet  goods  in  his 
possession  in  those  characters  would  not 
pass  to  his  assignee.] 

The  plaintiff  had  sufibred  the  bankrupt 
to  sell  the  goods  as  his  own,  and  that  brings 
the  case  within  the  authority  of  Mace  v. 
Cadell  (2).  In  Joy  \.  CampbeU{S),  Lord  Re- 
desdale  explains  die  words  "  in  his  order  and 
disposition,  with  consent  of  the  true  owner," 
to  mean,  "where  the  possession,  order, 
and  disposition  is  in  a  person  who  is  not  the 
owner,  to  whom  the  goods  do  not  properly 
belong,  and  who  ought  not  to  have  them, 
but  whom  the  owner  permits,  unconscien- 
tiously  as  the  act  supposes,  to  have  such 
Older  and  disposdtion."  Here  the  visible 
property  of  the  books  was  in  the  bankrupt, 
with  the  consent  of  the  owner,  which  is 
what  the  act  contemplates. 

Parkk,  B.— There  can  be  no  rule  in  this 
case.  With  regard  to  the  admissibility  of 
the  evidence  as  to  the  sale  on  commission, 
it  is  enough  to  say  that  the  objection  came 
too  late,  not  having  been  made  until  the 
answer  had  been  given  by  the  witness.  As 
to  the  other  part  of  the  case,  it  is  notoriously 
the  custom  for  booksellers  to  receive  goods 
to  be  sold  on  commission.  Here  the  publi- 
cation in  question  was  deposited  witii  the 
bankrupt  as  a  &ctor :  that  takes  the  trans- 
action out  of  the  clause  in  the  Bankrupt 
Act  relating  to  reputed  ownership,  and  it 
was  not  necessary  for  the  plaintiff  to  shew 
that  the  bankrupt  was  known  to  be  a  &ctor. 
In  Maee  v.  Cadell,  Lord  Mansfield  ex- 
pressly limits  the  application  of  the  statute. 
Here  there  was  evidence  that  booksellers 
constantly  sell  books  by  commission  ;  and 
if  there  were  no  such  evidence,  I  should 
not  think  that  the  property  passed  to  the 
assignee,  for  it  is  notorious  that  booksellers 
act  also  in  the  capacity  of  factors.  Under 
circumstances  like  the  present,  no  rational 
man  would  rely  upon  the  stock  of  a  book- 
seller, and  give  him  credit  as  owner.  When 


the  defendant  undertook  to  order  the  ale 
of  the  bankrupt's  stock,  the  burthen  of 
bringing  the  case  within  the  clause  of  the 
act  relatii^  to  reputed  owneialup  lay  u;os 
him. 

Platt,  B. — I  am  of  the  same  opinioD. 
The  books  were  delivered  to  the  bankrupt 
to  be  sold  on  commission ;  and  if  he  sold  is 
factor  the  assignee  has  no  title  to  then. 
It  is  notorious  that  booksellers  carry  on 
business  as  fiuitors.  In  this  case,  therefim, 
there  was  no  reputed  ownerdiip.  The  noto> 
riety  of  the  practice  as  regards  booksellen 
altogether  excludes  that  argument.  I  abo 
think  the  fact  of  the  sale  by  commission  may 
be  proved  by  parol,  although  the  terms  of  it 
were  contained  in  letters.  It  is  like  provinf 
the  &ct  of  a  tenancy,  although  there  may  be 
a  lease  or  an  agreement  in  writing. 

PoLU>CK,    C.B. — I   agree   ia   tUnkhig 
that  there  ought  to  be  no  rule.     The  eri- 
denoe  shewed  that  bodtscUers  are  ia  tte 
habit  of  selling  on  commission,  and  thai 
brings  the  case  within  that  class  ofdeeisiaai 
which  determines  tiiat   bankers,    fieton, 
goldsmiths,  and  others,  similarly  sitoited, 
are  not  witiiin  the  operation  of  that  part  of 
the  statute  which  relates  to  reputed  owner- 
ship.    If  it  be  shewn  to  be  a  branch  of  a 
man's  business  to  sell  the  works  of  othcfs 
on  commission,  tiiat  man  is  a  &ctor.    Widi 
regard  to  the  point  of  evidence,  I  tUak 
the  letters  were  not  the  only  mode  of  pruviag 
the  relation  existing  between  tiie  bankrapt 
and  the  plaintiff,  but  merely  the  terms  tl 
that  relation.     For  instance,  I  think  a  wit- 
ness may  be  aUowed  to  state  that  he  holii 
the  goods  of  another  as  &ctor.     If^  inieed, 
you  wish  to  inquire  as  to  the  terms  of  te 
holding,  and  they  are  in  writing,  the  writiag 
itself  must  be  produced.     But  Uie  relatina 
existing  between  the  parties  may  be  paoved 
by  other  means.  So,  ia  thecaseof  ateaaaey 
under  a  lease,  or  written  agteemeot,  tlieftMt 
of  the  tenancy  may  be  proved  wi^oat  4a 
production  of  the  document.     In  Sk»  mim- 
ner,  where  goods  are  pledged  by  a  par^,  At 
fact  of  the  pledging  m^  be  proTed  wttant 
producing  the  duplicate. 


(2)  Cowp.  232. 
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Bankrupted— 5  ^  6  Fict.  c.  122.  «.  19. 
— Reasonable  or  probable  Cause — Set-off — 
Application  for  Costs,  Time  of— Speedy 
Execution. 

The  plaintiff  jUed  an  affidavit  of  debt  in 
bankruptcy  against  the  defendant  for  the  sum 
of  1041. 18«.  6d.,  under  the  5^6  Vict.  c.  122. 
k  sunmons  thereupon  issued  against  the 
defendant,  but  was  dismissed  on  his  making 
an  affidavit  that  he  believed  he  had  a  good 
defence  to  the  demand.     On  the  trial  of  the 
cause,  the  defendant  proved  a  set-off  to  the 
amount  of  291.  6s.,  and  the  plaintiff  had  a 
verdict  far  741.     A  certificate  for  speedy 
execution  having  been  granted,  judgment  teas 
signed  and  execution  issued  on  the  7th  of 
August.     On  the  2lst  of  November  follow- 
ing,  the  defendant  obtained  a  rule  under  the 
\9tk  section  of  the  above  act,  to  enter  a  sug- 
gestion on  the  record,  for  the  purpose  of 
oblaimng  costs  in  the  action,  on  the  ground 
that  the  plaintiff  had  not  any  reasonable  or 
probable  cause  for  making  an  affidavit  of 
debt  to  the  amount  of  1041.  I8s.  Sd. 

Qiuere — Whether,  under  the  above  cir- 
cumstances, the  plaintiff  had  reasonable  or 
priAaUe  cause  for  making  an  affidavit  to  the 
amount  in  question.  But,  held,  that  the 
motion  had  been  made  too  late  ;  that,  in  cases 
of  speedy  execution  granted,  the  defendant 
ought  to  apply  within  the  first  four  days  of 
the  next  term,  and  in  other  cases  before  judg- 
ment ha*  been  signed  and  execution  issued. 

Tliis  waa  a  rule  calling  upon  the  plain- 
tiff to  shew  cause  why  he  should  not 
letom  to  the  defendant  the  monies  paid  by 
him  under  the  execution  in  this  case,  with 
coats,  and  why  a  suggestion  should  not  be 
entensd  on  the  record,  under  the  19th  section 
of  the  5  &  6  Yict.  c.  122  (1),  (the  Bank- 

(1)  Tie  19lli  •eetion  enaet*,  "That  in  every 
•otKm  broogbt  after  the  oonunencement  of  this  aot 
whenan  anjr  snch  oreditor  is  plaintiff  and  any  such 
trmim  is  defendant,  and  wherein  the  plaintiff  shall 
aot  reoorer  the  amoant  of  the  sum  for  which  he 
sbaU  hare  filed  an  affidavit  of  debt  under  the  pro- 
▼Mtooa  of  this  aot,  snoh  defendant  shall  be  entitled 
to  costs  of  eoit,  to  be  taxed  aeoording  to  the  custom 
of  the  eocrrt  in  which  such  actioa  is  brought,  upon 
motioD  to  be  made  in  court  for  that  purpose,  and 
upon  hearing  the  parties  hy  affidavit  that  the  plain- 
tiff in  snoh  action  had  not  any  reasonable  or  pro- 
bable esnaa  for  making  such  affidavit  of  debt  in  such 
Hkw  Series,  XVI.— Exchb«. 


rnptcy  Law  Amendment  Act),  and  why  the 
judgment  should  not  be  amended. 

It  appeared,  from  the  affidavits,  that  the 
plaintiff  had  brought  an  action  against  the 
defendant  for  butchers'  meat  supplied  to 
him,  in  which  he  clumed,  by  the  particu- 
lars of  demand,  the  sum  of  1032.  4s,  S^d. ; 
and  that,  subsequently,  he  served  the  defen- 
dant widi  a  summons  in  Bankruptcy,  in 
the  form  given  in  Schedule  A,  No.  3.  to  the 
Stat  5  &  6  Vict.  c.  122,  claiming  by  mistake 
the  sum  of  1042.  18s.  5d.,  instead  of  1032. 
4«.  Sid. 

The  defendant  appeared  before  the  Bank- 
ruptcy Commissioner,  and  on  his  making 
an  affidavit,  under  the  12th  section,  that  he 
believed  he  had  a  good  defence  to  the  de- 
mand, the  summons  was  dismissed. 

The  plaintiff  then  proceeded  with  his 
action,  which  was  tried,  at  Guildford,  on 
the  5  th  of  August,  on  which  occasion  the 
defendant  proved  a  set-off  to  the  extent 
of  292.  5s.,  in  respect  of  two  cows  sold  and 
coals  supplied  to  the  plaintiff,  and  the  plain- 
tiff obtained  a  verdict  for  741.  The  Judge 
having  granted  a  certificate  for  immediate 
execution,  judgment  was  signed,  costs  taxed, 
and  execution  issued  on  the  7th  of  August, 
and  the  money  paid. 

The  present  rale  was  not  obtained  until 
the  21st  of  November. 

Lush{Charnock  with  him)  shewed  cause. 
—The  defendant  is  too  late  in  his  applica- 
tion :  he  ought  to  have  applied  either  before 
judgment  was  signed,  or  he  ought  to  have 
applied  to  the  Judge  not  to  grant  a  certifi- 
cate for  immediate  execution. 

[Parke,  B. — The  plaintiff  cannot,  by 
signing  judgment,  deprive  the  defendant  of 
his  right  to  make  this  application.] 

amount  as  aforesaid,  and  provided  such  Court  shall 
thereupon,  by  a  rule  or  order  of  the  same  Court, 
direct  that  such  costs  shall  be  allowed  to  the  defen- 
dant, and  the  plaintiff  shall,  upon  such  rule  or 
order  being  msde  as  aforesaid,  be  disabled  from 
taking  out  any  execution  for  the  sum  recovered  in 
any  such  action,  unless  the  same  shall  exceed,  and 
than  in  such  sum  only  as  the  same  shall  exceed,  the 
amount  of  the  taxed  costs  of  the  defendant  in  such 
action ;  and  in  case  the  sum  recovered  in  any  such 
action  shaU  be  leas  than  the  amount  of  the  costa  of 
the  defendant  to  be  taxed  as  aforesaid,  that  then 
the  defendant  shall  be  entitled,  after  deducting 
the  sum  of  money  recovered  by  the  plaintiff  in  aueh 
action  from  the  amount  of  his  costs  so  to  be  taxed  as 
aforesaid,  to  take  out  execution  for  such  costs,  in 
like  manner  as  a  defendant  may  now,  by  law,  have 
execution  for  costs  io  other  cases." 
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At  all  events,  the  defendant  is  too  late. 
He  ought  to  have  moved  for  the  present 
rule  within  the  first  four  days  of  this  term, 
whereas  he  waited  till  the  21st  of  November. 
The  rule  as  to  this  point  is  the  same  now 
as  it  was  before  the  1  Will.  4.  c.  7,  which 
authorizes  speedy  execution.  In  both 
cases  a  party  applying  for  a  new  trial  is 
bound  to  come  to  the  court  within  the  first 
four  days  of  the  term,  where  the  trial  takes 
place  in  the  vacation.  The  certificate  for 
speedy  execution  can  make  no  difference  in 
the  case.  In  BadcUey  v.  Oliver  (2),  where 
speedy  execution  had  been  granted,  a  de- 
fendant was  held  entitled  to  move  to  enter  a 
suggestion  to  deprive  the  plaintiff  of  costs, 
under  a  Court  of  Requests  Act,  provided  he 
came  to  the  court  within  the  first  four  days 
of  the  next  term.  No  case  can  be  found 
of  any  application  being  made  after  the 
first  four  days.  Garratt  v.  Babington  (3) 
is  to  the  same  effect.  Godson  v.  Lloyd  (4) 
shews  that  a  similar  application  must  be 
made  as  early  as  possible,  and  before  the 
taxation  of  costs.  Calvert  v.  Everard  (6) 
decides,  that  after  final  judgment  a  defen- 
dant is  too  late  to  enter  a  suggestion  under 
a  Court  of  Requests  Act.  It  is  conceded, 
however,  that  no  express  authority  can  be 
found  of  a  party  being  bound  to  make  an 
application  within  the  first  four  days  where 
judgment  has  not  been  signed.  In  Hif' 
pesley  v.  Layng  (6),  which  was  an  appli- 
cation to  deprive  the  plain  tiff  of  costs,  under 
a  Court  of  Requests  Act,  Bayley,  J.  says  : 
—"  The  cases  of  fVatehhorn  v.  Cook  and 
Calvert  v.  Everard  do  not  establish  that 
a  defendant  is  always  in  time  before  final 
judgment,  but  merely  decided  that  he  was 
clearly  too  late  after  judgment."  Unwin 
V.  King  (7)  shews  that  an  application  to 
deprive  a  plaintiff  of  his  costs,  under  the 
Middlesex  County  Courts  Act,  must  be 
made  before  final  judgment.  This  is  a 
highly  penal  proceeding ;  and  the  Court  will 
not  favour  an  application  like  the  present, 
or  put  it  on  the  same  footing  as  an  appli- 


(2)  I  Cr.  &  M.  219 ;  *.  0.  2  Law  J.  Rep.  (n.s.) 
Exoh.  76. 

(3)  1  Oowl.  &  L.  820;  «.  e.  13  Uw  J.  Rep. 
(n.8.)  Q.B.  103. 

(♦)  4  Dowl.  P.C.  1S7. 

(5)  5  Man.  &  S«lw.  filO. 

(6)  4  B.  &  C.  863. 

(7)  2  Dowl.  P.C.  693. 


cation  under  the  4S  Geo.  8.  c  S6.  s.  46, 

where  the  object  is  to  deprive  a  plaintiff 
of  costs  when  he  has  recovered  a  smaller 
amount  than  that  for  which  he  held  the 
defendant  to  bail. — He  then  proceeded  to 
argue  the  question  on  the  merits ;  bat  the 
Court  call«l  upon — 

Warren  and  H.  Hill,  to  rapport  the 
rale. — This  is  not  a  penal  but  a  remedial 
statnte,  and  the  plaintiff  ou^t  not  to  have 
taken  any  step  in  bankruptcy  against  the 
defendant  unless  he  were  clearly  entitled  to 
do  so.  The  plaintiff  had  no  reasonable  or 
probable  cause  for  making  the  afiBdavit  of 
debt,  for  he  ought  to  have  allowed  the  de- 
fendant the  sum  of  29/.  5«.,  the  arooont  of 
the  set-off,  and  have  made  his  aflSdarit  foe 
the  balance  only.  That  this  is  the  rule  in 
the  case  of  an  arrest  where  there  are  items 
clearly  due  on  both  sides,  appears  fiom  the 
decision  in  Dronefield  v.  Archer  (8). 

[Aldbkson,  B. — Suppose  the  plaintiff 
had  made  an  affidavit  of  debt  for  tbebalaace, 
and  the  defendant  had  brought  an  action 
for  the  set-off,  what  defence  would  the 
plaintiff  have  had  ?] 

That  only  shews  that  the  plaintiff  onght 
not  to  have  proceeded  at  all  against  the 
defendant  in  bankruptcy ;  or,  at  least,  that 
he  ought  to  have  sworn  to  no  greater  amount 
than  the  balance  which  was  subaequently 
ascertained  by  the  jury.  Austin  v.  D^ium 
(9)  shews,  that  where  there  are  mutual  deal- 
ings between  two  parties,  and  items  kootre 
to  be  due  on  each  side  of  the  acconnt,  sb 
arrest  for  the  amount  of  one  side  with- 
out deducting  what  is  due  on  the  other, 
is  malicious  and  without  probable  eaose. 
Ashton  v.  NauU  (10)  is  to  the  same  effect. 
Robint  T.  Whitehead  (11)  establishes  the 
same  position.  The  plaintiff  in  this  case 
must  have  known  that  he  was  indebted  to 
the  defendant  in  the  sum  of  29/.  5t.  He 
ought,  therefore,  to  have  ^ven  the  defefi- 
dant  credit  for  that  sum ;  and  if  an  action 
had  been  afterwards  brought  against  him  by 
the  defendant  for  that  amount,  be  m^t 
have  pleaded  payment,  and  have  supported 
that  plea  by  proof  of  his  having  given  ere& 

(8)  S  B.&  AM.flS. 

(9)  3  B.  &  C.  139;  a.  o.  2  Uv  J.  Rtp.  KJw 
207. 

(10)  2  Dowl.  P.C.  727;  8.o.2UwJ.  R»p.(«A) 
C.P.  187. 

(11)  6  Ibid.  292. 
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to  the  defendant,  according  to  a  late  case  in 
the  Conrt  of  Queen's  Bench. 

[Aldsbson,  B. — I  think,  under  the  cir- 
eomstances,  I  should  have  made  an  affidavit 
similar  to  that  of  the  plaintiff.  You  are 
now  asking  the  Court  to  give  you  costs  on 
the  ground  of  the  plaintiff  having  no  pre- 
tence for  doing  that  which,  I  think,  be  was 
justified  in  doing.] 

In  Higginson  v.  Broadhttrst  ( 1 2),  the  plain- 
tiff, in  his  particulars,  claimed  a  balance  of 
121.  0«.  8i.,  and  filed  an  affidavit  of  debt 
for  that  amount,  under  the  5  &  6  Vict.  c.  122. 
The  defendant  pleaded  a  set-off,  and  the 
cause  having  been  referred  to  an  arbitrator, 
the  defendant  abandoned  his  set-off.  The 
arbitrator  awarded  to  the  plaintiff  the  sum 
of  2&1.  There  it  was  held,  that  the  defen- 
dant was  not  entitled  to  costs  under  the 
19th  section.  But  Baron  Parke  seems  to 
have  been  of  opinion  that  there  would  have 
been  a  want  of  probable  cause  but  for  the 
defendant's  abandonment  of  his  set-off.  Had 
the  defendant  established  his  set-off,  the 
case  would  have  been  within  the  19th  sec- 
tion of  the  statute. 

[PouocK,  C.B. — Could  you  have  in- 
dicted the  plaintiff  for  perjury  for  saying 
that  the  defendant  owed  him  103/.  4«.  %\d., 
not  giving  him  credit  for  the  set-off? — ^if  you 
could  not,  then  the  plaintiff  has  sworn  truly. 
If  the  set-off  had  not  been  pleaded,  the 
plaintiff  might  have  recovered  the  whole 
amount.] 

Secondly,  this  application  is  in  time.  This 
is  tiie  case  of  a  right  given  by  a  remedial 
statute,  and  there  is  no  limitation  to  the 
exercise  of  that  right.  Watson  v.  Boyei  ( 1 3) 
is  also  in  point.  Then  as  to  the  question 
of  time.  The  application  is  made  within 
the  first  term  after  the  judgment,  and  that 
is  a  reasonable  time.  The  books  of  prac- 
tice do  not  mention  any  restriction  of  time 
in  respect  to  the  present  application.  The 
point  to  be  considered  in  these  cases  is, 
whether  the  position  of  the  plaintiff  has 
been  altered  by  the  defendant's  conduct ; 
and  that  has  not  been  done  in  this  case. 
In  Bligh  v.  Chadwiehe{\\),  where  a  trial 
had  token  place  in  vacation,  but  costs  had 
not  been  taxed,  a  motion  made  on  the  5th 

(12)  1  Dowl.  &  I..  490. 

(13)  IS  &Iee.  &  Wei*.  636 ;  s.  o.  U  Law  J.  Rep. 
(>.8.)  Exeb.  116. 

(14)  1  WiL  WoL  &  H.  815. 


day  of  the  term  to  deprive  the  plaintiff  of 
costs,  was  held  not  to  be  too  late. 

[Alderson,  B. — In  that  case  nothing 
was  undone.] 

Pollock,  C.B. — This  is  an  application 
under  the  5  &  6  Vict.  e.  12.  (His  Lordship 
steted  the  facts,  and  then  proceeded:) — The 
first  question  is,  what  is  the  true  construc- 
tion of  the  statute  ?  And  as  to  that  I  en- 
tertain some  doubt.  It  has  been  contended 
that  this  stetute  ought  to  be  construed  like 
Lord  EUenborough's  Act ;  and  other  pointe 
also  have  been  made,  which  are  not  free 
from  doubt;  but  as  we  have  not  heard  Mr. 
Lush  upon  this  part  of  the  case,  I  shall 
abstain  from  giving  any  judgment  upon 
them.  I  confine  my  opinion  to  the  ques- 
tion, whether  the  defendant  has  made  his 
application  in  time  or  not ;  and  upon  that 
ground  I  think  this  rule  must  be  dis- 
charged. Mr.  Hill  admitted,  that  if  this 
had  heen  the  ordinary  case  of  an  action  at 
the  assizes,  and  the  first  four  days  of  the 
following  term  had  elapsed,  and  judgment 
had  been  signed,  and  coste  toxed,  the 
defendant  would  have  been  too  late  in  his 
application;  and  without  doubt  that  is  the 
case.  Here  the  Judge's  order  for  speedy 
execution  takes  it  out  of  that  class  of  deci- 
sions which  shews  that  a  party  must  come 
to  the  Court  before  judgment  has  been 
signed.  The  spirit  of  that  proceeding  is 
this :  the  Judge  gives  the  plaintiff  a  right  to 
execution,  not  conclusively,  but  subject  to 
an  application  to  the  Court  within  the  first 
four  days  of  term,  either  for  a  new  trial  or 
to  arrest  the  judgment.  The  present  case 
being,  therefore,  one  where  the  speedy  exe- 
cution was  not  conclusive,  but  subject  to  be 
questioned  within  the  first  four  days  of  term, 
the  defendant  had  notice  by  the  plaintiff's 
taxation  of  costs  that  steps  were  being  taken 
against  him  ;  nevertheless,  he  allowed  the 
fibrst  four  days  of  term  to  pass  without  making 
any  application.  I  agree  with  the  remark 
of  my  Brother  Alderson,  that  the  defendant 
is  not  to  have  more  time  for  setting  aside 
these  proceedings,  because  the  Judge  by 
granting  speedy  execution,  has  in  fact 
decided  that  he  shall  have  less  time.  The 
Judge's  certificate  cannot  have  the  effect  of 
extending  the  time  of  the  defendant's  appli- 
cation .  I  think  the  motion  ought  to  be  made 
within  the  first  four  days  of  term ;  but,  at 
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all  events,  the  defendant,  by  abstaining  from 
any  application  until  the  2l8t  of  November, 
has  deprived  himself  of  all  right  to  apply  to 
the  Court.  On  this  ground  only,  I  think 
the  rule  ought  to  be  discharged. 

Parke,  B. — I  think  the  rule  ought  to 
be  discharged  on  the  ground  of  the  defen- 
dant not  having  come  promptly  to  the 
Court;  and  I  should  think  on  the  other 
ground  also,  if  there  were  any  decision  that 
the  application  ought  to  have  been  made 
within  the  first  four  days  of  term.  It  is 
certainly  a  reasonable  rule  that  the  applica- 
tion ought  to  be  made  within  that  period ; 
and  my  hesitation  arises  solely  from  the 
fact  that  I  do  not  find  it  so  laid  down  in 
any  case.  At  all  events,  as  the  defendant 
was  bound  to  apply  promptly,  he  ought  to 
have  moved  the  Court  before  the  21st  of 
November.  I  abstain  from  any  construc- 
tion of  the  act  of  parliament,  as  I  have  not 
made  up  my  mind  on  the  point. 

Alderson,  B. — I  give  no  opinion  on  the 
construction  of  this  act  of  parliament, 
although  my  doubts  on  the  subject  are  not 
so  strong  as  those  of  my  Brother  Parke.  As 
a  general  rule,  I  think  the  defendant  ought 
to  apply  before  judgment  has  been  signed 
and  costs  taxed.  In  this  case  judgment  has 
been  signed  and  costs  taxed,  and  execution 
issued.  But  then  that  has  taken  place  in 
vacation ;  and  the  defendant  could  not  apply 
to  this  Court  until  long  after.  The  ground 
of  my  decision  however  is,  that  a  defendant 
does  not  bring  himself  within  the  spirit  of 
the  act  of  parliament,  unless  he  applies 
within  the  first  four  days  of  term.  The  act 
I  Will.  4.  c.  7.  8.  2.  says,  that  in  the  case  of 
a  certificate  for  speedy  execution,  "  a  rule 
for  judgment  may  be  given,  costs  taxed, 
and  judgment  signed  forthwith,  and  execu- 
tion may  be  issued  forthwith,  or  afterwards, 
according  to  the  terms  of  such  certificate, 
on  any  day  in  vacation  or  term."  In  this 
ease  the  judgment  stands  on  the  same  foot- 
ing as  if  it  had  been  signed  on  the  fifth  day 
of  term ;  and  all  the  cases  shew  that,  under 
such  circumstances,  this  application  could 
not  have  been  made. 

Platt,  B. — I  agree  with  my  Brother 
Alderson.  The  case  resembles  those  that 
have  been  decided  in  the  Queen's  Bench. 
Where  a  motion  is  to  be  made  in  arrest  of 
judgment,  it  is  to  be  made  before  judgment 
is  given ;  and  the  application  is  too  late  if  it 


comes  after  judgment  has  bera  signed  and 
costs  taxed.  The  present  motion  is  to  bt 
consUered  as  having  been  made  on  the  ffiUi 
day ;  and  if  it  were  successful,  defiendant^ 
against  whom  a  Judge  had  granted  spee^ 
execution,  would  have  a  greater  advantage 
than  was  intended  by  the  act.  I  think, 
therefore,  that  in  cases  of  speedy  execmtioo, 
an  application  like  the  preaent  ought  to  be 
made  urithin  the  first  four  di^a  of  the  fid- 
lowing  term,  and  in  other  casea  befim 
judgment  is  signed  and  execution  issued. 
Ride  disefutt^ged. 


TIN  THE  EXCHEQUER  CHAMBER.] 
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Dec.  1. 

1847. 
Jan.  19. 


PRICE  V.  GKEEH. 


Restraint  of  Trade — Covenant,   Ditwr 
hility  of — Liquidated  Damage*. 

R.  P.  covenanted  with  J.  O.  not  to  emrrj 
Ml  the  trade  of  a  perfumer,  ^e.  smlMa  tie 
cities  of  London  and  Westmin*ter,  or  millm 
600  miles  from  ike  same,  and  h(m*d  himse^ 
in  5,000Z.  by  wmf  of  UquidaUd  damagufm 
the  observance  of  the  eovenamt.  Tkepitit 
tiff  below,  the  exeeniar  of  J.  O,  bntmgkt  ik 
action  for  a  breach  of  tAe  eovenoat,  bg  tits 
defendant  carrying  o*  the  buMtnett  m  the 
city  of  London.  Plea,  that  the  swfaatar* 
was  void,  because  the  covenant  ertemdad  t» 
all  England.  On  demurrer  to  tke  fiea, 
judgment  was  given  for  the  fUtimt^.  A 
writ  of  inquiry  having  beem  exeeutad  h^fire 
a  Judge,  he  directed  the  jury  to  asmm  tie 
damages  at  the  whole  sum  </S,OWa,  The 
defendant  tendered  a  biU  ofe*eeptioma  it  tie 
Judge's  ruUng,  and  brought  a  writ  vf  emr 
on  the  judgment  t^pon  the  demurrer  z—UM, 
that  the  covenant  wo*  dsvit&le ;  ssmd  that, 
although  void  as  regard^  the  rfssfwrr  ^ 
600  miles  from  London  and  Weatmkut&r,  it 
was  good  as  regarded  the  cities  of  Lomdm 
and  Westminster  themselves. 

Held,  also,  that  the  jury  were  profoHy 
directed  to  assess  the  damages  at  the  mioU 
&,000l.,  and  net  to  aseeriaim  tka  aetmi 
damage. 

Error  from  the  Court  of  Excheqoer(l). 

(I)  The  case  ig  reported  14  Law  i.  Vtma.  (a.a) 
Exch.  105, 225. 
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This  was  an  action  of  eoTenant.  The 
dedandoD  was  for  the  breach  of  a  cove- 
nant not  to  carry  on  the  trade  of  a  perfumer, 
toyman,  and  hair-merchant  within  the  cities 
of  London  or  Westminster,  or  within  the 
distance  of  600  miles  from  the  same  re- 
spectively ;  for  the  observance  of  which 
covenant  the  defendant  bound  himself,  his 
hetn,  &o.  in  the  sum  of  5,000i.,  as  and  by 
way  of  liquidated  damages,  and  not  by  way 
of  penalty.  The  defendant  set  out  the 
deed  on  oyer,  and  pleaded  that  the  cities  of 
London  and  Westminster,  and  the  distance 
of  600  miles  from  them,  comprised  the 
whole  of  England  and  Wales,  and  nineteen- 
twentieths  of  Scotland ;  and  that  the  cove- 
nant was,  therefore,  void  in  law. 
To  this  plea  there  was  a  demurrer. 
The  principal  allegations  in  the  pleadings 
are  set  out  in  the  judgment  of  the  Court. 

The  Court  below  gave  judgment  for  the 
plaintiff  on  the  demurrer. 

On  the  execution  of  the  writ  of  inquiry, 
before  Pollock,  C.B.,  that  learned  Judge 
directed  the  jury  to  assets  the  damages  at 
5,000/.,  which  they  did  accordingly.  To 
this  direction  the  defendant's  counsel  ten- 
ured a  bill  of  exceptions,  on  the  ground 
that  the  plaintiff  was  not  entitled  to  the 
whole  amount  mentioned  in  the  covenant  in 
respect  of  the  breach  assigned  in  the  deda- 
cation. 

The  defendant  afterwards  brought  a  writ 
of  enor. 

Cowling,  for  the  plaintiff  in  error  (Dec.  1, 
1845). — The  first  question  which  arises  on 
the  demurrer  is,  whether  this  covenant  can 
be  enforced  at  law.  It  is  bad,  because  it  is 
an  illegal  restraint  of  trade.  It  is  also  an 
entire  covenant,  and  even  if  it  contains  a 
good  part,  that  part  cannot  be  separated 
from  the  rest  which  is  bad.  To  confine  the 
eovenant  to  London  and  Westminster, 
wonld  be  to  frame  a  new  covenant  for  the 
parties.  In  the  case  of  Davit  v.  Maton  (2), 
which  has  been  cited  on  behalf  of  the 
plaintiff  below.  Lord  Kenyon  construed  the 
covenant  as  one  restraining  the  party  from 
practising  only  at  a  particular  place  named — 
a  construction  which  cannot  be  applied  here. 
Part  of  a  covenant  which  is  illegal  cannot 
be  rejected  if  the  covenant  be  entire — Lowe 
T.  Peers  (8).     The  covenant  in  that  case, 

(2)  5  Term  Rep.  120. 
(8)  Wilmot's  Notes.  364. 


which  was  not  to  marry  any  one  but  the 
plaintiff,  and  to  pay  a  sum  of  money  to  the 
plaintiff  on  marrying  another,  was  quite  as 
divisible  as  the  present,  but  vras  held  to  be 
entire  and  void.  In  Buim  v.  Guy  (4), 
where  the  covenant  was  not  to  practise  as 
on  attorney  in  London,  or  within  150  miles 
of  it,  the  divisibility  of  the  covenant  was 
only  suggested  in  argument.  In  Homer  v. 
Graves  (5),  a  covenant  not  to  practise  within 
100  miles  from  York,  was  held  to  be  void, 
and  its  divisibility  was  not  suggested. 

[Patteson,  J. — There  the  breach  was 
assigned  on  the  illegal  part  of  the  cove- 
nant]. 

In  Hindev.  Gray  {6)  the  breach  was  not 
so  confined,  and  might  have  been  held  good 
pro  tanto  if  the  covenant  could  have  been 
divided.  The  Court  below  decided  the 
present  case  on  the  authority  of  Malla*  v. 
May  (7) ;  but  that  case  ought  to  be  re- 
viewed. Chestnan  v.  Nainby  (8)  is  dis- 
tinguishable from  the  present.  There  the 
covenant  was  to  restrain  C.  from  carrying 
on  a  business,  or  assisting  or  instructing  any 
one  in  the  business,  within  half  a  mfle  of  the 
residence  of  N.  That  was  held  to  be  l^;al. 
But  here  the  restraint  would  extend  beyond 
England  into  Scotland.  Next,  as  to  the 
exceptions  taken.  Even  if  the  judgment 
on  the  demurrer  is  right,  the  Judge  was 
wrong  in  holding  that  ibe  plaintiff  was 
entitled  to  the  whole  sum  of  5,000/.  as 
liquidated  damages.  If  the  contract  is 
altered,  why  should  the  defendant  pay  the 
whole  sum  ? 

[CoLKRiDGB,  J. — Is  it  not  a  fallacy  to 
say  that  the  judgment  alters  the  contract? 
It  only  construes  it.] 

The  penalty  for  trading  in  London  and 
Westminster  ought  to  be  much  less  than  for 
trading  throughout  so  great  an  extent  as 
that  named  in  the  covenant. 

[Maule,  J. — In  Mallan  v.  May  the 
towns  did  not  form  a  continuous  series,  as 
in  this  case.  That  was  much  more  like  a 
divisible  contract.] 


(4)  4  East,  190. 

(«)  7  Bing.  7S5;    •.  o.  9  Law  J.  Rep.  C.P. 
192. 

(6)  1  Man.  &  Gr.  195 ;  s.  e.  9  Law  J.  Rep.  (ii .«.) 
C  P  263 

(7)  11  Mee.  &  Welt.  653 ;  a.  e.  12  Law  J.  Rep. 
(n.s.)  Excb.  376. 

(8)  2  Sua.  789 ;  t.  c.  2  Ld.  Ra^m.  1456. 
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Sapposing  the  restraint  was  to  apply  to 
certain  named  counties,  and  the  whole  cove- 
nant was  considered  ill^al,  as  being  too 
large,  which  of  the  counties  would  the 
Court  reject  as  unreasonable  7  If  the  Court 
sees  that  part  only  of  a  contract  is  ill^al, 
they  can  strike  that  part  out;  but  if  the 
wliole  is  illegal  in  its  object,  that  cannot  be 
done. 

Martin,  for  the  defendant  in  error.— 
First,  the  Court  below  was  right  as  to  the 
divisibility  of  the  contract.  Secondly,  the 
bill  of  exceptions  was  improperly  tendered, 
and  error  does  not  lie.  Thirdly,  the  ruling 
of  the  Lord  Chief  Baron  was  correct. 
According  to  the  scope  of  this  deed  there 
is  no  stipulation  for  a  monopoly.  There 
M  the  sale  of  a  good- will  in  business,  and 
incidental  to  that  sale  there  is  an  agree- 
ment by  the  seller  not  to  defeat  the  object 
of  the  purchaser.  It  is  argued  that  the 
covenant  cannot  be  enforced  as  to  London 
and  Westminster,  because  it  extends  600 
miles  beyond  those  places.  That  might 
be  true  if  the  covenant  was  void.  But 
there  is  no  rule  of  law  making  it  void. 
The  cases  cited  do  not  bear  upon  this  ques- 
tion. In  Davis  v.  Mason  the  question  did 
not  arise.  Lotve  v.  Peers  is  an  entire  con- 
tract not  to  marry  with  any  other  than  the 
plaintiSl  In  Horner  v.  Graves  it  is  con- 
sistent with  the  breach  that  the  practising 
was  at  the  farthest  point,  not  as  here  within 
a  reasonable  distance.  So  also  in  Bunn  v. 
Guf/.  In  Hinde  v.  Gray  this  point  was 
not  raised.  Chesman  v.  Nainby  is  directly 
in  point,  and  is  a  judgment  in  the  House  of 
Lords.  Though  that  was  an  action  on  a 
bond,  it  does  not  in  this  respect  differ  firom 
an  action  on  a  covenant.  There  is  no  sub- 
stantial difference  between  the  two  cases ; 
and  if  the  contract  was  divisible  in  that  case, 
it  is  also  divisible  in  this. 

[Patteson,  J, — Itwas  argued  in  Nieholls 
V.  Stretton  (9),  that  a  bond  and  a  covenant 
are  different  things,  the  bond  being  one- 
sided ;  but  that,  in  the  case  of  a  covenant, 
if  the  consideration  was  illegal,  the  whole 
fell  to  the  ground.] 

A  deed  is  equally  obligatory  whether  it 
contains  a  consideration  or  not.  There  is  a 
difference  between  a  contract  which  the  law 


(9)  Decided  by  tlie  Conrt  of  Qaeen's  Bench  on 
the  sutbotity  of  this  cue,  2Sth  of  Febnuiy  1847. 


will  not  eaSarce,  and  one  whidi  is  illegal 
— see  Chitty  on  Contraelt.  In  Mali—  r. 
May  the  whole  law  on  the  subject  is  goM 
throuj^.  Secondly,  no  bill  of  exoepdani 
or  writ  of  error  lies  Cor  misdirection  on  Uw 
execution  of  a  writ  of  inquiry,  wUdi  ii  t 
mere  "  inquest  of  office,"  as  it  is  said  ia 
Bruce  v.  RawUms  (10).  A  writ  of  iaqniry 
may  be  dispensed  with.  In  Gould  v.  Hm- 
mersley{ll)  it  was  assigned  as  error  that 
there  was  no  execution  of  the  writ  of 
inquiry  entered  on  the  record,  and  itnas 
decided  not  to  be  error.  The  cases  an 
collected  in  Holdipp  t.  0(imiy(12),  and 
they  shew  that  the  Sutute  of  Westminiter 
is  confined  to  writs  of  nisi  prius. 

[CoLEBiDOK,  J. — There  may  be  a  bill  of 
exceptions  to  a  trial  at  bar.] 

A  Judge,  acting  on  a  writ  of  inqniiy,  ia 
merely  an  assistant  to  the  sheriff— ]»er  Hsit, 
^Mon.(1S). 

[Pattesom,  J. — ^The  jury  process  goes 
to  the  sheriff;  not  the  writ  itself.] 

In  Hewit  v.  ManteU{\4),  where  a  part; 
who  had  got  interlocutory  judgment  bceana 
bankrupt  before  execution  issued,  and  tbeo 
proceeded  with  the  execution  of  the  writ  at 
inquiry,  the  assignees  were  held  entitled  to 
bring  «et.  fa.  on  the  judgment. 

In  IVaite  ▼.  Smales(15),  where  awritsf 
inquiry  by  consent  was  to  be  executed  by  s 
Judge  at  assises,  the  case  was  held  aot 
to  be  within  the  rules  affecting  recoidsof 
Nisi  Prius,  and  the  Judge  to  be  no  man 
than  an  assistant  to  the  ^riff  to  whom  the 
writ  was  directed.  Thirdly,  the  ruling  of 
the  learned  Chief  Baron  was  correct.  The 
covenant  was  only  incidental  to  the  sale  of 
the  good-will ;  anid  the  object  of  fixing  the 
damages  was  to  render  that  certain  whkh 
would  otherwise  have  been  uncertain.  The 
only  question  is,  whether  the  oontzact  bai 
been  broken.  Kemble  v.  Farren  (16)  pott 
the  doctrine  of  liquidated  damages  on  a 
right  footing.  See  the  cases  dtcd  in  Ccaaa- 
fordv.  Griffith  {n). 

Cowling,  in  reply. — If  the  5,000L  w«a 
to  be  paid,  in  case  the  trade  should  be 

(10)  3  Wile.  61. 

(11)  4  Taunt.  148. 

(12)  2  Wma.  Siund.  lOS,  a. 
(IS)  12  Mod.  610.  cue  1080. 

(14)  2  WiUon,872. 

(15)  Barnes,  135.. 

(16)  6  Bing.  141  ;  ■.&  7  Uw  J.  IU^  CP.ISt. 

(17)  1  Wms.  Saoad.  68. 
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carried  on  anywhere  within  600  miles  of 
London  and  Westminster,  the  covenant  is 
bad  as  being  too  large.  The  bill  of  ex- 
ceptions will  lie.  The  language  of  the 
Statute  of  Westminster  is  very  large ;  and, 
being  remedial,  it  is  to  be  construed  lihe- 
lally.  In  the  case  of  Strother  v.  Hutehinton 
(18)  the  statute  was  held  to  extend  to 
a  sheriff  in  the  oonnty  court.  The  bill  of 
exceptions  is  not  coidBned  to  cases  where 
there  is  a  writ  of  nm  priu*.  It  applies, 
for  instance,  to  a  trial  at  bar — Thurstan  v. 
Slatford(l9). 

[Maule,  J. — Would  it  lie  to  a  sheriff 
executing  a  writ  of  inquiry,  or  to  a  master 
computing  principal  and  interest  ?] 

The  reason  given  by  Lord  Coke  (20) 
applies  strongly  to  such  cases.  He  says  that 
the  statute  extends  not  only  to  all  courts 
of  record,  but  to  the  county  court,  the 
hundred,  and  court  baron,  "  for  therein  the 
Judges  were  more  likely  to  err" — Bae. 
Ahr.  I.  p.  780. 

Cur.  adv.  wiU.{iV) 

Jan.  19,  1847. — Patteson,  J.  delivered 
tbe  judgment  of  the  Court. — ^Thiswas  an 
action  of  covenant  by  the  executor  of  John 
Gosnell  against  the  defendant,  for  the 
snm  of  5,0001.,  as  liquidated  damages,  for 
the  breach  of  a  covenant  contained  in  an 
indenture,  which  is  set  out  on  oyer  upon  the 
record.  It  appears  by  the  indenture  that 
€h>snell  and  die  defendant  Price  had  been 
partners  as  hair-dressers  and  perfumers  in 
Liondon.  The  partnership  was  agreed  to  be 
dissolved,  and  Gosnell  purchased  the  defen- 
dant's share  of  the  business  at  1,5002.,  and 
also  his  share  of  certain  leasehold  premises 
at  600i.,  and  his  share  of  their  stock  in 
trade  at  4,1492.  18«.  6d.,  secured  by  bond. 
The  1,5001.  is  recited  to  have  been  paid, 
and  then  the  covenant  of  the  defendant 
ia  in  these  words : — 

"  And  in  pursuance  and  performance  of 
the  agreement  in  this  behalf,  and  in  con- 
aidenition  of  the  said  snm  of  1,500/.  to  the 
said  Rees  Price  by  the  said  John  Oosnell 
paid  as  hereinbefore  mentioned,  he,  the  said 

(18)  4  Bing.  N.C.  83 ;  i.  e.  7  Law  J.  Rep.  (n.s.) 
CP.  1. 

(19)  Lntw.  90fi.  a. 

(20)  2  lD«t.  427. 

(21)  PreMDt,  Tindsl,  C.J;,  Patteson,  J.,  WiU 
Hams.  J.,  Coleridee.  J.,  Coltman,  J.,  Maule,  J., 
Wightman,  J.,  and  Erie,  J. 


Rees  Price,  doth  hereby  covenant,  promise, 
and  agree  with  and  to  the  said  John  Gosnell, 
his  executors,  administrators,  and  assigns, 
that  he,  the  said  Rees  Price,  shall  not,  nor 
will  at  any  time  during  his  life,  either  by  or 
for  himself,  or  for  or  with  any  other  person 
or  persons  whomsoever  in  trust  for  him,  or 
to  or  for  his  use,  benefit  or  advantage,  use, 
exercise  or  carry  on  within  the  cities  of 
London  or  Westminster,  or  within  the  dis- 
tance of  600  miles  from  the  same,  respec- 
tively, the  trade  or  business,  or  trades  or 
businesses  of  perfumer,  toyman,  and  hair- 
merchant,  or  any  other  trade  or  business 
lately  carried  on  by  them,  the  said  Rees 
Price  and  John  Grosnell,  in  copartnership 
together,  under  the  hereinbefore  mentioned 
articles  of  copartnership  of  the  1st  of  Jan- 
uary 1829.  And  for  the  due  observance 
and  performance  of  this  covenant  by  and  on 
the  part  of  him,  the  said  Rees  Price,  he,  the 
said  Rees  Price,  doth  hereby  bind  himself, 
his  heirs,  execntors,  and  administrators,  to 
the  said  John  Gosnell,  his  executors,  ad- 
ministrators, and  assigns,  in  the  sum  of 
5,0001.,  as  and  by  way  of  liquidated  da- 
mages, and  not  of  penalty." 

The  declaration  then  states  a  breach  of 
this  covenant,  by  the  defendant  carrying  on 
the  business  of  a  perfumer  in  the  city  of 
London.  The  defendant  pleads  that  the 
cities  of  London  and  Westminster,  and  600 
miles  from  the  same,  include  all  England, 
whereby  the  indenture  is  void.  To  this 
plea  the  plaintiff  demurs,  and  judgment  has 
been  given  for  him  in  the  court  below. 
Upon  the  argument  in  this  court  it  is  con- 
ceded that  the  covenant  is  void  so  &r  as 
regards  the  distance  of  600  miles  from  Lon- 
don and  Westminster;  but  it  is  contend- 
ed for  the  defendant  in  error  that  the 
covenant  is  divisible,  and  stands  good 
so  far  as  regards  the  cities  of  London 
and  Westminster,  upon  which  part  of  it 
the  breach  is  assigned.  The  case  of  MaU 
Ian  V.  May,  in  Sie  Court  of  Exchequer, 
is  an  express  decision  upon  this  point  in 
favour  of  the  defendant  in  error ;  but  that 
case  having  been  decided  very  recently, 
the  present  writ  of  error  is,  in  truth,  brought 
to  question  that  decision  as  much  as  the 
judgment  in  the  principal  case.  Had  the 
wo^s  of  this  covenant  formed  part  of  the 
condition  of  the  bond,  it  cannot  be  denied 
that  they  might  be  taken  separately,  for 
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that  point  has  been  expressly  decided  in 
Chesman  v.  Nainby,  on  a  writ  of  error  from 
the  Common  Pleas;  and,  again,  in  the  same 
case  in  a  writ  of  error  to  the  House  of 
Lords.  Again,  it  cannot  be  denied  that  if 
this  indenture  had  contained  two  covenants 
in  point  of  form,  the  one  relating  to  London 
and  Westminster,  the  other  to  a  distance  of 
600  miles  firom  them,  the  invalidity  of  the 
latter  would  in  no  way  have  affected  the 
former.  The  question,  therefore,  seems  to 
be  one  of  construction :  whether  from  the 
language  used,  the  covenant  be  capable  of 
division.  Now,  if  such  language  admits  of 
its  being  construed  divisibly  in  the  con- 
dition of  a  bond,  it  is  difficult  to  see  why  it 
is  not  equally  capable  of  such  construction 
when  it  occurs  in  a  covenant.  No  doubt 
this  covenant  formed  the  consideration  for 
the  payment  of  1,500/.,  and  possibly  Gos* 
nell  would  not  have  given  so  large  a  sum 
unless  the  prohibition  to  trade  had  been  as 
extensive  as  by  the  whole  of  the  covenant 
it  is  made  to  be ;  but  this  is  conjecture 
only :  and  independent  of  the  point  that  for 
a  covenant  under  seal  no  consideration  is 
necessary,  it  should  be  observed  that  the 
r«8triction  as  to  600  miles  from  London 
and  Westminster  is  only  void,  not  illegal ; 
and,  therefore,  the  rest  of  the  restriction 
would  have  formed  a  sufficient  consideration 
£9r  the  agreement  to  pay  1,500/.  Upon 
the  whole,  we  are  of  opinion,  that  this 
covenant  is  divisible,  and  that  the  judgment 
of  the  Court  of  Exchequer  must  be  affirmed 
as  to  that  point. 

The  other  question  arises  upon  the  writ 
of  inquiry,  executed  before  the  Lord  Chief 
Baron,  to  whose  direction  to  the  jury  a  bill 
of  exceptions  was  tendered.  The  first  ob- 
jection raised  is,  that  in  a  writ  of  inquiry 
the  Judge  is  but  assessor  to  the  sheriff,  and 
that  a  bill  of  exceptions  will  not  lie.  The 
second  is,  that  the  jury  should  have  been 
directed  to  find  the  actual  damage  sustained, 
and  not  the  whole  5,000/.  As  we  are  of 
opinion  that  the  direction  of  the  Lord  Chief 
Baron  was  right,  we  are  not  called  upon  to 
give  any  opinion  on  the  first  objection.  The 
6,000/.  is  expressly  declared  by  the  cove- 
nant to  be  as  and  by  way  of  "liquidated 
damages,  and  not  of  penalty."  It  is  a  sum 
named  in  respect  of  the  breach  of  this  one 
covenantonly,  and  the  intention  of  theparties 
is  clear  and  unequivocal.   The  Courts  have, 


indeed,  held,  that  in  some  caaes  tfie  wmdi 
"  liquidated  damages"  are  not  to  be  tikn 
according  to  their  obvious  meaning;  bat 
those  cases  are  all  where  the  doing  or  oinit- 
ting  to  do  several  things  of  various  degrees 
of  importance  is  secured  by  the  sum  nained: 
and,  notwithstanding  the  langusge  nsed,  it 
is  plain  from  the  whole  instrument  that  tke 
real  intention  was  different.  Here,  how- 
ever, there  is  but  one  thing  to  whidi  the 
5,000/.  relates,  the  restriction  of  tnde, 
though  extended  to  two  different  disbicti; 
and  it  is  plain  that  the  parties  intended  tint 
if  the  restriction  was  violated  in  eidier  dis- 
trict, the  snm  should  be  paid,  and  not  tbst 
inquiry  should  be  made  as  to  the  actaal 
damage  and  loss  sustained.  Upon  this 
point,  therefore,  as  well  as  on  the  other, 
we  are  of  opinion  that  the  judgment  miut 
be  affirmed. 

Judgment  affirmei. 


{BROWH,  PDBUC  OFFICER,  &e. 
O.  R.  W.  BYKR8,  JKFFtin, 
SMITH,  HOSBAM,  JAMB, 
AND  OTHERS. 

Mining  Company — Authority  to  dra» 
Bills  of  Exchange, 

The  defendants  agreed  by  deed  to  form 
tbenuelees  into  a  mining  company ;  that  ets 
B.  should  be  the  resident  Sector  or  meneget 
of  the  mine ;  that  he  should  employ  werk- 
men,  provide  all  needful  implements,  title- 
rials  and  maehimery,  and  so  direct  the  mm 
as  most  effectually  to  promote  the  interests  tf 
the  company;  that  he  should  transmit  to  As 
secretary  his  accounts  monthly  of  the  sums 
paid  for  mages,  salaries,  materials  and 
otherwise,  together  with  a  statement  of  stt 
debts  and  Uajrilities  due  from  the  eompaay : 
provided  always,  that  he  should  not  e*pead 
or  engage  the  credit  of  the  company  fsfr  tug 
sum  exceeding  50/.  t'n  any  one  mmUh,  with- 
out the  express  authority,  in  writing,  of  As 
managing  directors : — Held,  that  under  lUs 
deed  B.  had  no  authority  to  hind  the  com- 
pany by  the  acceptance  of  bills  of  exehauge. 

Assumpsit  by  the  plaintifi^  as  pnUie 
officer  of  the  North  and  South  Wales  Bank, 
against  the  defendants,  as  the  acceptor* 
of  three  bills  of  exchange  for  the  sains  of 
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136/.  17«.  8<1.,  101/.  16*.  6d.,  and  148/. 
8i.  2d.,  bearing  date  the  25th  of  August, 
the  3rd  of  September,  and  the  10th  of  Sep- 
tember. The  bills  were  dra.wn  by  one 
Robert  Roberts,  in  the  year  1842,  indorsed 
by  him  to  Robot  Lloyd,  and  by  Lloyd  to 
&e  banking  co-partnership,  and  were  ac- 
cepted by  one  of  the  defendants  R.  W.  Byers, 
for  the  directors  of  the  Llwyndu  Mining 
Company.  The  defendant  Byers  suffered 
judgment  by  default ;  the  other  defen- 
daats  pleaded  that  they  did  not  accept  the 
biUs. 

At  the  trial,  before  Coleridge,  J.,  at  the 
Summer  Assizes  for  the  county  of  Merioneth, 
a  verdict  was  taken,  by  consent,  for  the 
plaintiff,  damages  406/.  5«.,  subject  to  the 
opinion  of  the  Court  upon  a  case  which 
stated,  in  substance,  as  follows : — 

In  the  year  18S6  a  company  was  formed 
under  the  name  of  the  "Llwyndu  Mine 
C<mipany,"  for  the  purpose  of  taking  on 
lease  and  working  a  certain  copper  mine, 
called  the  Llwyndu  Mine,  in  the  counties 
of  Merioneth  and  Carnarvon. 

By   articles  of  agreement,   under  seal, 
dated  the  27th  of  December  1839,  made 
between  all  the  defendants,  except  Byers, 
together  with  others,  it  was  covenanted 
that  the  parties  would  become  associated 
as  a  company,  under  the  name  of  "The 
Llw3nidu  Mine  Company,"  for  the  purpose 
of  working  the  said  mine  as  co-adventurers, 
and  that  Uie  affairs  of  the  company  should 
be  conducted  by  a  committee  of  seven  share- 
holders, called  managing  directors.     It  was 
fbrtlier  stipulated  that  R.  W.  Byers  should 
omtinne  the  resident  director  or  manager 
to  superintend  the  said  mine,  and  the  local 
eonoonu  thereof,  and  to  hire  and  employ  a 
■offieicnt  nmmber  of  able  and  experienced 
minera  aad  workmen,  and  provide  all  need- 
ful implements,  materials,  and  machinery, 
and  in  all  respects  to  direct  and  manage 
the  workings  of  the  said  mine,  according  to 
the  reservations,  covenants,  &c.  contained 
in  the   lease,  and  so  as  most  effectually  to 
promote  the  interests  of, the  said  company, 
bat   eabject  to  the  instructions  he  might 
trotn   time  to  time  receive  from  the  said 
BMUUi£^ng  directors,  and  that  once  every 
month  he  should  transmit  to  the  said  secre- 
tary hia  accounts,  shewing  the  quantity  of 
ore  raised  and   made  ready  for  sale,  the 
sum*  paid  and  expended  by  him  for  wages 
Haw  Scaiu,  XVI.— BKcaao. 


and  salaries,  and  for  materials,  and  other- 
wise, on  account  of  the  said  mine,  during 
the  previous  month,  together  with  a  state- 
ment of  all  debts  and  liabilities,  due  from 
the  said  company,  and  a  full  and  correct 
report  of  the  then  state  and  prospects  of 
the  mine:  provided  always,  that  the  said 
R.  W.  Byers,  or  other  local  director  for  the 
time  being,  should  not  expend  or  engage 
the  credit  of  the  said  company  for  any  sum 
exceeding  50/.  in  any  one  month,  without 
the  express  authority,  in  writing,  of  three  of 
the  said  managing  directors.  The  deed  con- 
tained various  stipulations  as  to  the  times  of 
the  meetings  of  the  directors,  the  mode  of 
voting,  &c.,  and  was  executed  by  the  defen- 
dants. The  defendant  Byers  continued  to  be 
the  local  director  until  the  end  of  the  year 
1842,  and  regularly  transmitted  to  the  secre- 
tary monthly  accounts  of  his  expenditure 
for  wages,  materiab,  &c.,  in  respect  of  the 
mine,  which  were  called  Cost-sheets.  The 
average  monthly  cost  was  from  95/.  to  150/. 
In  April  1842  the  affairs  of  the  company 
became  embarrassed,  and  no  remittances 
were  sent  to  the  defendant  Byers  on  ac- 
count of  the  expenses  of  die  mine.  On  the 
5th  of  May  in  that  year  Byers  applied  to 
the  North  and  South  Wales  Bank  at  Port- 
madoc,  for  an  advance,  for  the  purpose,  as 
he  all^^,  of  paying  the  March  Cost-sheet. 
The  bank,  accordingly,  discounted  for  him 
a  bill  of  exchange,  drawn  by  R.  Roberts, 
and  accepted  by  Byers,  as  resident  director, 
for  the  directors  of  the  mining  company. 
This  bill,  hither  with  two  other  biUs 
drawn  and  accepted  in  like  manner,  for  the 
payment  of  the  Cost-sheets  of  the  months 
of  April  and  July,  were  renewed  by  Byers 
on  their  becoming  due,  and  formed  the 
subject  of  the  present  action.  During  this 
time,  Byers  had  not  sufficient  funds  to  pay 
the  wages  of  the  men,  and  the  other  ordinary 
expenses  of  the  mine,  for  the  months  of 
March,  April,  and  July,  except  from  the 
proceeds  of  the  above  bills,  and  the  same 
were  necessarily  obtained  and  bond  fide 
applied  for  that  purpose.  At  the  time  of 
the  above  advances  the  bank  did  not  know 
of,  or  make  any  inquiries  respecting,  the 
deed  of  settlement,  or  of  the  extent  of  the 
interest  of  any  of  the  defendants  in  the  mine. 
On  the  26th  of  June,  on  the  23rd  of  July, 
and  prior  thereto,  Byers  informed  the  secre- 
tary and  the  committee  that  be  had  takea 

a 


Digitized  by 


Google 


114 


EXCHEQUER  OF  PLEAS: 


up  money  from  the  bank,  in  payment  of 
the  expenses  of  the  mine.  On  the  27th  of 
July  a  special  general  meeting  of  the  share- 
holders was  convened,  when  it  was  resolved 
to  wind  up  the  affairs  of  the  company,  and 
a  copy  of  the  re«olutions  then  passed  was 
transmitted  to  the  defendant  Byers.  On 
the  26th  of  October  1842,  the  defendant 
Byers  informed  the  secretary  by  letter  that 
the  several  bills  drawn  by  him  would  become 
due  on  certain  days,  and  received  for  answer 
that  the  company  knew  nothing  of  the  bills, 
and  that  no  one  was  authorized  to  draw 
bills  or  raise  money  in  their  namesi. 

On  the  17th  of  December  Byers  wrote  a 
letter  to  the  committee,  in  which  he  stated 
the  reasons  of  his  drawing  the  bill  in  ques- 
tion, the  dates  and  amounts  of  the  bills,  and 
the  mode  in  which  the  proceeds  were  ap- 
plied. On  the  21st  of  December  1842,  a 
special  general  meeting  of  the  shareholders 
was  held,  at  which  the  defendants,  Husham, 
Jefiferies  and  Smith  were  present  in  person, 
and  the  defendants  James,  Thomas  and  Wil- 
liams by  proxy.  On  that  occasion  Byers's 
letter  of  the  17th  of  December  was  read  ; 
and  it  was  resoli^,  amongst  other  things, 
that  the  sum  of  980/.  and  upwards  was 
then  due  from  the  company ;  and  it  being 
necessary  to  liquidate  the  debts  immediately, 
it  was  the  opinion  of  the  meeting  that  the 
amount  must  be  provided  by  the  share- 
holders. The  above  sum  of  980/.  included 
the  amount  of  the  bills  the  subject  of  the 
acUon,  the  payment  of  which  was  the  sub- 
ject of  discussion  at  the  meeting. 

The  above  facts  having  been  proved,  it 
was  contended,  on  behalf  of  the  defendants, 
that  Byers  had  no  authority  to  accept  the 
bills  in  question,  or  any  bills,  on  behalf  of 
the  managing  directors,  nor  could  have  any 
such  authority  by  reason  of  the  clause  in 
the  deed  of  settlement,  restricting  him  from 
engaging  the  credit  of  the  company  to  a 
greater  extent  than  502.  in  any  one  month. 
The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
recover  in  this  action  upon  all  or  any  of  the 
bills  of  exchange  mentioned  in  the  declara- 
tion .  If  the  Court  should  be  of  opinion  that 
he  was,  the  verdict  for  the  plaintiff  was  to 
stand,  or  to  be  entered  for  such  sum  as 
the  Court  should  think  fiu  If  the  Court 
should  he  of  a  contrary  opinion,  a  nonsuit 
was  to  be  entered. 


Sir  J.  Jenit  (AUometf  Gemeral),  kt 
the  plaintiff. — ^The  plaintiff'  is  entitled  to 
the  judgment  of  the  Court. 

[Parks,  B. — ^What  evidence  is  there  ui 
binid  the  defendant  James  7  He  was  oily 
present  at  the  meetings  by  proxy;  aid 
when  so  present,  could  only  give  authoiitr 
for  purposes  within  the  scope  of  the  deed.] 

The  question  turns  upon  the  words  of 
the  articles  of  agreement,  which  provide 
that  the  local  director  shall  not  "expend 
or  engage  the  credit  of  the  company  for  aay 
sum  not  exceeding  501.,"  without  the  ex- 
press authority  of  the  managing  directon. 
The  deed  contemplates  the  engaging  of  tlw 
credit  of  the  company  in  the  aenae  expressed 
in  the  recent  cases  on  this  subject. 

[Pahkb,  B. — The  director  ought  not  t» 
engage  the  credit  of  the  company  heyoad 
50/.  for  the  purposes  of  the  mine.  J 

He  may  pledge  the  credit  of  the  compaay 
by  borrowing  50/.,  instead  of  suffering  eack 
workman  to  have  a  right  of  action  against 
the  company.  Treduen  v.  Bomrne  (1), 
Hawke*  v.  Bourme{2),  and  HturtaffMf. 
Bourne  (3),  are  in  point.  Again,  the  ren- 
dent  director  is  to  send  in  to  the  oompaay, 
every  month,  a  statement  of  the  debts  and 
liabilities  of  the  company.  Could  be  have 
bought  goods  on  credit  7  If  he  could,  why 
may  he  not  obtain  credit  by  meaas  of  s 
bill  of  exchange  7 

Pakke,  B. — He  is  not  anthoriMd  to 
pledge  the  credit  of  the  company  by  tnlis- 
The  liabilities  spoken  of  are  those  whid 
relate  to  workmen.  There  i»  no  evidcMe 
to  fix  all  the  defendants,  for  Jamea  was  «■! 
present  at  any  meeting  at  which  aay 
authority  to  draw  bills  was  given  or  rece^ 
nixed,  and,  therefore,  he  is  not  boMad. 
There  must  be  judgment  of  nonaait. 

Aldehbon,  B.  concurred. 

RoLFK,  B. — There  is  an  important  &- 
tinction  in  this  case,  whidt  ought  to  be 
strictly  observed.  A  party  who  aatbociKS 
the  manager  of  a  mine  to  pledge  his  cndik 
for  machinery  and  the  like,  give*  hia 
power  to  bind'  him,  althou^  audi  paity 

(1)  6  Mee.  &  Well.  Ml  ;  •.«.  9  Lm  J,  taf. 
(N.S.)  Ezcb.  290. 

(2J  8  Ibid.  70S ;  s.  c.  10  Uw  J.  R«p.  (v.a.)  Eicb. 
861. 

(.<()  7  Ibid.  S»S ;  s-o.  10  Uw  J.  lUp.  («.*.}  I 
224. 
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be  not  present.  That  authority,  however, 
is  a  very  limited  one,  and  may  be  exercised 
without  much  danger  of  fraud.  But  if  we 
imply  an  authority  to  borrow  money  from  a 
banker,  the  banker  may  advance  20,000/., 
and  the  party  may  be  ruined. 

Judgment  for  the  defendantt. 


1846. 
Nov.  21 


.} 


KEARSLEY  V.  COLE.  * 


Principal  and  Surety — Composition  Deed 
—  Retervation  of  Remedies  —  Joint  Stock 
Bank— I  4-  2  Vict.  c.  96. 

The  plaintiff,  being  a  shareholder  in  a 
banking  eo-partnership,  became  surety  for 
money  advanced  by  the  eo-partnership  to  the 
defendant,  who  afterwards,  by  a  composition 
deed,  to  which  the  plaintiff  and  the  bank 
were  parties,  assigned  his  property  to  trus- 
tee* for  the  benefit  of  his  creditors.  By  this 
deed  the  rights  of  the  creditors  against  sure- 
ties were  reserved : — Held,  that  the  plaintiff, 
mho  had  been  compelled  to  pay  the  debt  to 
the  bank,  was  entitled  to  recover  the  amount 
frmn  the  drfendant. 

Assumpsit  for  money  paid,  interest,  and 
oo  an  account  stated. 

Pleas,  non  assumpsit,  and  payment  in 
accord  and  satisfaction. 

At  the  trial,  before  Williams,  J.,  at  the 
Cheater  Spring  Assizes,  in  1846,  the  fol- 
lowing facts   appeared  : — The   action  was 
bnraght  to  recover  the  sum  of  500/.,  as 
money  paid  by  the  plaintiff  in  discharge  of 
hn    liability  as  surety  for  the  defendant, 
mider  a  guarantie  of  the  27th  of  April  18S6, 
given  by  him  to  a  banking  co-partnership, 
called  the  Commercial  Bank  of  England. 
In  1880  the  defendant  became  embarrassed, 
and  on  the  19th  of  August  of  that  year 
aasifnted  *)I  his  property  to  trustees,  for  the 
benefit  of  his  creditors.     This  assignment 
was  executed  by  the  plaintiff,  the  defendant, 
and  the  other  creditors;   and  the  plaintiff 
solicited  various  persons  to  become  parties 
to  iC     By  that  instrument  the  plaintiff  and 
the   other  creditors  covenanted  not  to  sue 
the   defendant  for  any  debts  then  owing  to 
them  ;   "  provided  always,  and  it  is  hereby 
also  declared  and  agreed,   that,  notwith- 
standing anything  hereinbefore  contained, 
•  J>eeided  in  Miobaebnas  term,  1840. 


any  creditor  or  creditors  who  have  or  hath 
any  specific  lien  or  security,  or  several  dis- 
tinet  securities,  for  his,  her,  or  their  demand 
or  demands,  or  any  part  thereof,  or  to  the 
payment  whereof  any  person  or  persons  is 
or  are  liable  as  a  snrety  or  sureties  for  the 
said  Henry  Cole,  or  upon  any  India  bills  of 
exchange,  shall  or  may  execute  these  pre- 
sents without  prejudice  to  the  same  security, 
or  to  the  claim  against  any  snrety  or  sure- 
ties, or  other  person  or  persons  as  aforesaid ; 
and  with  the  consent  of  the  trustees  or  trus- 
tee for  the  time  being  shall  or  may  convert 
the  same  security  or  securities  into  money, 
or  without  such  consent  may  exercise'  any 
power  of  sale,  or  other  powers  now  vested 
in  them  respectively,  and  receive  a  dividend 
rateably  with  the  other  creditors  on  so  much 
of  the  same  demand  or  demands  as  shall  not 
be  answered  and  paid  out  of  the  produce  of 
the  same  security  and  securities." 

In  the  year  1841,  the  plaintiff  being 
called  upon  by  the  Commercial  Bank  to 
pay  the  sum  of  500/.,  pursuant  to  his  g^ua- 
rantie,  paid  the  amount,  with  interest,  and 
brought  the  present  action  to  recover  it. 
The  plaintiff,  at  the  time  of  giving  the 
guarantie,  and  subsequently  to  that  time, 
was  a  shareholder  in  the  banking  co-part- 
nership. 

On  the  part  of  the  defendant  it  was  con- 
tended, that  the  money  paid  by  the  plain- 
tiff was  not  money  paid  to  the  use  of  the 
defendant,  on  the  grounds, — first,  that  the 
debt  was  discharged  by  the  composition 
deed  ;  secondly,  that,  at  all  events,  the  plain- 
tiff, being  a  partner  in  the  bank,  and  also  a 
surety,  was  not  entitled  to  pay  a  debt  to 
himself  and  co- partners,  and  thereby  attempt 
to  raise  an  implied  promise  of  repayment  at 
against  his  principal.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff  for  the 
amount  claimed,  reserving  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit. 

Martin  having  obtained  a  rule  nisi  ac- 
cordingly,— 

fVelsby  shewed  cause. — First,  the  plain- 
tiff is  not,  by  reason  of  his  being  a  share- 
holder in  the  joint-stock  bank,  precluded 
from  recovering  from  the  defendant  the  sum 
he  has  been  compelled  to  pay  as  his  surety. 
This  is  plain,  from  the  statute  1  &  2  Vict, 
c.  96,  and  Ex  parte  Davidson  (1 ).  Secondly, 

(i)  1  Mont.  D.  fit  D.  648;  s.c.  10  Uir  J.  R«|i. 
(M.S.)  Buikr.  58. 
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a  creditor  who  executes  a  deed  of  compo- 
rition  with  a  debtor  and  his  sareties,  may 
reserve  his  remedies  against  the  sureties — 
Ex  parte  Carstairs  (2) ;  and  a  surety  is 
not  discharged  if  it  be  stipulated  in  the  deed 
of  composition  that  the  remedies  against  him 
shall  be  reserved .  Ex  parte  Glendinning  (8). 
Boultbeey.  i$<u6fri(4),  Ex  parte  Gifford{&), 
and  Cowperv.  Smith  (6),  are  also  in  point. 

Martin  and  E.  V.  Williams,  contra. — The 
plaintiff  was  not  justified  in  paying  the 
money  due  under  the  guarantie,  and  then 
calling  upon  the  defendant  to  repay  him  ; 
for  where  a  creditor  enters  into  a  deed  like 
the  present,  he  loses  his  remedy  against  the 
surety,  unless,  although  the  remedy  is  re- 
served by  the  deed,  the  surety  consents  to 
the  reservation.  There  are  two  grounds  of 
discharge  in  this  case : — First,  that  the  situ- 
ation of  the  surety  is  altered  ;  secondly,  that 
the  transaction  is  a  fraud  in  the  principal.  As 
to  the  first  point,  the  cases  Ex  parte  GieniUn' 
ning.  Ex  parte  Carttairi,  Ex  parte  Gifford, 
Nitbet  v.  Smith  (7),  Ex  parte  Wilton  (8), 
and  Nichols  v.  Norris  (9)  are  in  point,  Se- 
condly, where  a  surety  who  would  other- 
wise be  discharged  assents  to  the  composi- 
tion deed,  he  cannot  have  recourse  over  to 
the  original  debtor — BouUbee  v.  Stubbs ; 
for  although  he  agrees  to  the  composition 
deed,  he  agrees  to  it  without  right  of  suit 
against  the  principal  debtor — Forsyth  on 
Compositions,  pp.  80,  83.  The  liability  of 
the  surety  to  the  creditor  under  the  deed  of 
composition  exists  by  virtue  of  a  new  eon- 
tract,  and  not  by  reason  of  his  contract  of 
suretyship.  But  the  plaintiff  cannot  main- 
tain the  present  action  unless  he  was  com- 
pellable to  pay  the  debt  in  his  character  of 
surety.  Here  the  debt,  however,  was  gone : 
it  was  released  by  the  transaction  in  ques- 
tion. The  composition  deed  operated  by 
way  of  accord  and  satisfaction.  He  dted 
Goodv.  Cheeteman{10),  Com.  Dig.  'Accord,' 
(B)  4,  Cowper  v.  Or««i(ll). 

Cur.  adv.  vult. 

(2)  Back.  S60. 

(8)  Ibid.  817. 

(4)  18  Ves.  jun.  20. 

(6)  6  Ibid.  805. 

(6)  4  Mee.  &  Wela.  S19. 

(7)  a  Bro.  C.C.  679. 

(8)  11  Vea.412. 

(9)  3  B.  &  Ad.  41. 

(10)  2  Ibid.  328  ;  (.  o.  9  Law  J.  lUp.  K.B.  234. 
(11)7  Me«.  &  Well.  683;  s.«.  10  Uw  J.  Rep. 

(M.S.)  Excb.  346. 


The  judgment  of  the  Court  was  now  de- 
livered by — 

Parke,    B. — This    was  an  action  fcr 
money  paid  by  the  plaintiff  for  the  uie  of 
the  defendant,  which  was  tried,  before  my 
late  Brother  Williams,  at  Chester,  at  tk 
last  Spring  Assizes.     The  plaintiff  reco- 
vered a  verdict  for  600i.  and  upwards,  since 
reduced   to   507^.  ISs.     A  rule  mm  «si 
granted  on  a  point  reserved.     The  ease  «ss 
fully  argued  after  last  term  by  Mr.  WeMty 
and  the  present  Mr.  Justice  Williams ;  snd 
we  who  heard  the  argument  are  of  opinioa 
that  the  rule  ought  to  be  discharged.    The 
plaintiff  was  surety  for  the  defendant  to  the 
Commercial  Bank  of  England  by  a  gvs- 
rantie  for  5001.     The  defendant  failed,  sod 
a  deed  of  composition   was  entered  into 
between   the   creditors  of   the   defendsnt, 
including  the  bank,  certain  trustees,  ind 
the  defendant.     The  deed  was  exeenlad 
in  August  1889,  and  it  contains,  smong 
other   provisions,  after  an   assignment  of 
the  defendant's  estate  and  effects  to  tnit- 
tees,  a  covenant  on  the  part  of  each  credibx 
with  the  defendant  not  to  sue  himby  ressoo 
of  any  debts  then  owing  from  him,  snd  if 
such  creditor  should  do  so,  that  the  defn- 
dant  might  plead  the  indenture  as  a  genosl 
release  ;  with  a  proviso  that,  notwilhstMd- 
ing  anything  therein  contained,  any  creditor 
who  had  a  lien  or  security  might  execute 
the  deed,  without  prejudice  to  it,  or  to  the 
claim  of  any  soiety  for  the  defendant.   The 
bank  executed  the  deed,  and  afterwsids 
called  on  the  plaintiff  to  pay  the  amoaat 
under  his  guarantie.     He  did  so,  and  then 
sued  the  defendant  in  this  action  for  money 
paid.     It  appeared  that  the  plaintiff  was  a 
shareholder  in  the  bank  at  the  time  he  gave 
his  guarantie,  and  sinoe.     On  the  part  of 
the  defendant,  it  was  contended  that  dw 
plaintiff  paid  in  his  own  wrong,  because  he 
had  a  good   defence  to   an  action  by  Ae 
bank  on  two  grounds  :    first,  that  he  was  s 
partner  in  the  banking  company,  and  could 
not   be   sued  by  them  on   his  guarantie ; 
secondly,   that  he  was  discharged  by  the 
effect  of  the  composition  deed.     As  to  the 
first  objection,  the  statute  1  &  2  Vict,  c  96. 
is  an  answer;    and  the  statute  was  acted 
upon  in  Ex  parte  Davidson,  and  on  appeal  in 
Chancery,  1 1  Law  J.  Rep.  (s.s.)  Chanc.  5. 
With  respect  to  the   second   ground,  Mr. 
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WOliams's  argument  retted  on  two  pro- 
positions :  first,  that  by  the  deed  of  compod- 
tioD  the  creditor  lost  his  remedies  against 
the  surety,  unless  they  were  reserved,  and 
tie  titretf/  enmaented;  and,  secondly,  that  if 
the  surety  consented,  he  stood  in  the  place 
of  the  creditor,  and  had  no  claim  against 
the  principal  for  the  sum  which  he  after- 
wards paid  to  the  creditor.  It  appears,  by 
my  late  Brother  Williams's  note,  that  the 
plaintiff  and  defendant  both  executed  the 
deed,  and  the  plaintiff  solicited  different 
creditors  to  become  parties  to  it;  conse- 
quently, it  must  be  assumed  that  be  con- 
sented to  the  reserve  of  remedies  :  and  the 
question  is,  what  is  the  effect  of  a  discharge 
with  the  reserve  of  remedies  cotueiUed  to 
hjf  the  ttmtjf  ?  We  do  not  mean  to  intimate 
any  doubt  as  to  the  efiect  of  a  reserve  of 
remedies  tpitbotU  jtieA  e«ntent ;  and  the  cases 
are  numerous  that  it  prevents  the  discharge 
of  tlie  surety,  which  would  otherwise  be  ^ 
result  of  a  composition  with  or  giving  time 
to  a  debtor  by  a  binding  instrument ;  and 
the  reserve  of  remedies  has  that  effect, 
upon  this  principle— first,  that  it  rebuts  the 
ioq>Ucation  that  the  surety  was  meant  to  be 
disdaiged— which  is  one  of  the  reasons 
why  the  surety  is  ordinarily  exonerated  by 
■u«^  a  txanstu^n ;  and,  seomdly,  that  it 
pievents  the  rights  of  the  surety  against  the 
debt<»  being  impaired,  the  injury  to  such 
rights  being  the  other  reason  ;  for  the  debtor 
eaiuiot  complain  if  the  instant  afterwards 
the  surety  enforces  those  rights  against  him ; 
and  his  eoasent  that  the  creditor  shall  have 
leooiuse  against  the  surety  is,  impliedly,  a 
consent  that  the  surety  shall  have  recourse 
against  him.  This  is  the  effect  of  what 
Lord  Eldon  says,  in  Ex  parte  Oifford,  and 
JBomUbee  v.  Stuibt,  as  to  the  reserve  of 
remedies ;  and  the  general  proposition  that 
with  that  recourse  the  composition  or  giving 
tinse  docs  not  discharge  the  surety,  is  sup- 
ported by  those  and  the  following  cases — 
£»  parte  OUndinning,  Niekole  v.  NorrU, 
Smith  V.  Wimier  (12),  and  others.  This 
pMnt  must,  therefore,  be  considered  as 
settled.  Some  remarks  have,  indeed,  been 
made  by  Lord  Denman,  in  the  case  of 
IfiehoUon  v.  ReviU  (13),  on  the  doctrine  of 

(12)  4Mte.  &  WeU.  554;  s.  o.  8  Law  J.  Rep. 
(M.s.)Eseb.34. 

(la)  4  Ad.  &  EL  «75 ;  i.  e.  6  Law  J.  R«p.  (s.s) 
K.B.  1291 


Lord  Eldon,  in  Ex  parte  Oifferd,  throwing 
doubt  on  its  correctness,  on  Uie  supposition 
that  Lord  Eldon  had  held  that  a  creditor 
could  releate  one  joint  and  several  debtor, 
and  hold  another  liable,  by  a  reserve  oif 
remedies ;  which  would  certainly  be  against 
the  decision  in  Cheethant  v.  Ward  (14), 
unless  the  instrument  of  release  could,  by 
reason  of  the  context,  be  construed  to  be  a 
covenant  not  to  sue,  as  it  was  in  the  case  of 
SoU^  V.  Ferhei(\b).  But  we  consider  it 
dear  that  Lord  Eldon  meant  only  to  apply 
the  doctrine  to  cases  where  there  was  no 
releate,  but  a  composition,  or  giving  time, 
not  amounting  to  a  releate, — which  is  the 
present  case ;  and  with  reference  to  it  the 
rule  lud  down  by  Lord  Eldon  is  not  im- 
peached by  Lord  Denman's  remarks.  The 
only  question,  then,  in  this  case  is,  what  is 
the  efiiect  of  the  addition  of  the  cotuent  of 
the  surety?  That  such  a  consent  would 
not  have  the  effect  of  discharging  the  surety 
as  to  the  creditor,  is  clear :  on  the  contrary, 
it  affords  an  additional  reason  against  the 
discharge.  But  the  ground  on  which  it  is 
allied  to  affect  the  plaintiff's  case  is,  that 
it  puts  the  surety  in  the  same  situation  as  if 
he  had  applied  to  a  court  of  equity  to  sue  in 
the  place  of  the  creditor,  and  had  been  per- 
mitted to  use  his  name  upon  payment  of 
the  debt  into  court ;  in  which  case,  it  is 
said,  he  would  not  have  been  allowed  after- 
wards to  recover  over  against  his  principal 
in  his  own  name  the  balance  beyond  the 
sum  recovered,  as  money  paid  to  his  use. 
And  it  is  argued  that  the  consent  of  the 
surety  is  in  the  nature  of  an  election  to 
stand  in  the  place  of  the  creditor  with 
respect  to  his  remedy  against  the  principal, 
as  suf^ested  in  the  note,  said  to  have  been 
writtMi  by  Mr.  Justice  Holroyd,  to  Lewie 
V.  /eiie<(16).  Supposing  that  a  court  of 
equity  would  so  deal  with  a  case  before  it, 
on  which  we  can  offer  no  opinion,  it  is 
enough  to  say  that  we  do  not  think  that 
such  an  effect  can  be  attributed  to  the  act 
of  assent  by  the  surety  to  a  composition 
deed,  with  a  reserve  of  remedies,  unaccom- 
panied by  any  stipulation  that  the  surety 
should  stand  in  the  creditor's  place; 
although  it  would,  no  doubt,  be  perfecUy 


(14)  1  Bo*.  &  PuL  630. 

(15)  2  Biod.  tt  Sing.  88. 

(16)  4  B.  &  C.   500;   s.e.  8  Uw  J. 
K.B.  270. 
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competent  for  bim  and  the  debtor  to  make 
a  bargain  with  each  other  to  that  effect. 
In  this  case  there  is  no  evidence  tending  to 
prove  such  a  stipulation :  there  is  nothing 
but  the  single  act  of  assent ;  and  we,  there- 
fore,  think  that  the  plaintiff  is  not  precluded 
from  recovering  the  sum  paid  by  him  against 
the  defendant. 

Rule  discharged. 


1847. 
Feb.  1. 


} 


In  re  lord. 


Bankrupt — Committal  under  6  Geo,  4. 
c.  16.  a.  36. — Habeas  Corpus — ralidittf  of 
Warrant, 

Where  a  bankrupt  has  been  committed 
under  the  6  Geo.  4.  c.  16.  s.  36,  for  not 
ansvering  questions  to  the  satisfaction  of  the 
commissioner,  the  Court  will  not  discharge 
him  out  of  custody,  unless  the  story  contained 
in  his  answers  is  sufficient  to  satisfy  a  rea- 
sonahle  person  of  its  truth. 

The  Bankrupt  Act,  6  Geo.  4.  c.  16.  *.  36, 
authorizes  the  Commissioners  of  Bankrupts, 
where  a  bankrupt  does  not  answer  fully  to 
their  satisfaction,  to  imprison  him  "  until 
he  shall  full  answer  make  to  their  tatirfae- 
tion  to  such  questions  as  shall  be  put  to 
him."  The  warrant  of  commitment  set  out 
the  examination  of  the  bankrupt,  the  whole 
of  which  related  to  a  sum  of  money  which  was 
not  forthcoming,  and  which  the  bankrupt 
stated  had  been  stolen  by  thieves,  who  had 
broken  into  his  house.  The  warrant  then 
proceeded,  "  which  answers  of,  ^c.  are  not 
nor  are  any  of  them  satisfactory  ;"  and  it  then 
directed  the  bankrupt  to  be  imprisoned  until 
he  should  full  answer  make  to  the  satisfaction 
of  a  commissioner  "  to  the  questions  so  put  to 
him  by  me  as  aforesaid."  The  warrant  was 
directed  "  To  the  messenger  of  the  said  court, 
and  to  his  assistants,  and  to  the  governor  or 
keeper  of  Her  Majesty's  gaol  of  the  castle  of 
York,  in  the  county  of  York  ;" — Held,  first, 
that  the  warrant  was  good.  Queere,  whether 
it  would  have  been  bad  had  it  ordered 
the  bankrupt  to  be  committed  untU  he 
should  satisfactorily  "  answer  such  questions 
as  shall  be  put  to  him,"  Secondly,  that 
the  bankrupt  was  committed  on  account  of 
answers  which,  taken   as   a  whole,  were 


unsatisfactory;  thirdly,  that  the  warrmitf 
commitmeta  was  not  bad  by  reason  »/  its 
not  cotOaining  the  name  cf  the  messenger. 

This  was  an  application  for  a  hiAess 
corpus  to  bring  up  the  body  of  Joseph  Lotd, 
a  bankrupt,  who  had  been  committed  to 
York  gaol,  under  a  warrant  of  coromitment 
of  the  Commissioners  of  Bankrupts  for  the 
Leeds  district,  for  not  answering  satisfiK- 
torily  certain  questions  put  to  faim  by  the 
commissioner. 

The  warrant  of  committal  set  forth  a 
series  of  questions  and  answers  relating  to 
a  sum  of  money,  admitted  by  the  banbiipt 
to  have  been  in  his  possession,  but  alleged 
by  him  to  have  been  stolen  by  robbers, 
who  broke  into  his  house.  The  warrant 
then  proceeded,  "  Which  answws  of  the 
said  Joseph  Lord  are  not  nor  are  Mjr  if 
them  satisfactory  to  the  said  comraissioDer.'' 
It  then  directed  the  officer  to  convey  the 
bankrupt  to  York  gaol,  and  ordered  the 
gaoler  to  detain  him  there,  "until  sDch 
time  as  he  shaU  ssbmit  himself  to  me,  the 
said  commissioner,  or  to  any  other  com- 
missioner of  the  said  court  duly  authorised 
to  act  in  the  prosecution  of  the  said  fiat, 
and  full  answer  make  to  my  or  his  satit&e- 
tion  to  the  questions  so  put  to  bim  by  ne 
as  aforesaid."  The  warrant  was  addretsed 
"  To  the  messenger  of  the  said  court,  sad 
to  his  assistants,  and  to  the  governor  ot 
keeper  of  Her  Majesty's  gaol  of  the  castle 
of  York,  in  the  connty  of  York." 

A  previous  application  for  a  h^eas  eorjms 
in  this  case  had  been  made,  in  the  present 
term,  to  Erie,  J.,  in  the  Bail  Court,  bat  had 
been  refused. 

BramweU  now  moved  accordingly.— The 
warrant  is  defective  both  in  snbttance  snd 
form.  First,  it  is  defective  in  point  of  sab- 
stance.  The  6  Geo.  4.  c.  16.  s.  36,  wbieb 
gives  the  commissioner  power  to  commit, 
provides,  "  that  it  diall  be  lawful  for  the 
commissioners  to  examine  such  banknipt 
upon  oath,  touching  all  matters  relating 
either  to  his  trade,  dealings,  or  estate,  &c., 
and  if  such  bankrupt  shall  not  fully  answer, 
to  the  satisfaction  of  the  said  commiMioners, 
any  such  questions,  "  not  having  any  lawAil 
objection  allowed  by  the  said  commis- 
sioners, it  shall  be  lawful  for  the  said  con- 
missioners,  by  warrant  under  tbdr  bands 
and  seals,  to  commit  him  to  such  prison  ss 
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they  shall  think  fit,  there  to  remain  without 
bafl  until  he  shall  submit  himself  to  the 
said  commissioners  to  be  sworn,  and  full 
answer  make  to  their  satisfaction  to  such 
questions  as  shall  be  put  to  him."  Here 
Uie  bankrupt  has  answered  fully,  and  there- 
foie  the  commissioner  ought  to  be  satisfied. 
There  is  no  quibbling,  no  refusal  to  answer; 
although  it  must  be  admitted  that  the  story 
told  by  him  contains  some  improbabilities. 
He  says,  in  point  of  fact,  that  Uiieves  broke 
into  his  house  and  stole  the  money,  which 
was  not  forthcoming,  and  with  respect  to- 
which  the  inquiry  was  made.  If  this  story 
is  eonsistent,  and  not  so  violently  impro- 
bable as  to  outrage  common  sense,  the 
commissioner  has  no  authority  to  commit 
him,  although  he  may  not  be  satisfied  that 
the  story  is  true. 

[AiJ>BRSON,  B. — Do  yon  contend  that  a 
eonsistent  falsehood  ought  to  satisfy  the 
commissioner  ?] 

If  it  ought  not  to  satisfy  him,  the  bank- 
rupt must  lie  in  prison  until  he  commits  per- 
jury, or  admits  that  he  has  committed  per- 
jury already.  If  his  story  happen  to  be  a 
true  one,  he  may  lie  in  prison  for  life,  unless 
he  peijures  himself  to  get  out.  He  has  no 
opportunity  of  calling  witnesses  to  prove 
the  truth  of  his  story.  If  an  improbable 
dreunwtance  should  have  happened  to  him, 
it  might  be  his  fate  to  lie  in  prison  merely 
fSnr  telling  the  truth. 

[Parke,  B. — In  E*  parte  Nowlanil), 
the  rule  is  laid  down,  by  Lord  Kenyon,  that 
the  question  in  each  particular  case  to  be 
decided  is,  "  whether  the  answer  given  by 
the  bankrupt  be  or  be  not  sufficient  to 
satisfy  the  mind  of  any  reasonable  person." 
In  tins  ease  we  are  disposed  to  think  that 
the  commissioners  were  not  bound  to  be 
satisfied,  and  therefore  we  ought  not  to 
iaterfere.  If  the  bankrupt's  case  were  an 
honest  one,  he  might  have  adduced,  and 
may  still  adduce,  other  evidence  in  support 
of  its  correctness.  The  rule  to  which  I 
have  referred  has  often  been  followed  in 
thia  Court.  I  do  not  think  the  answers 
satisfactory.] 

[Poi>LOCK,  C.B. — I  am  very  much  dis- 
satiafied  with  the  story  told  by  the  bank- 
rupt. I  believe  the  robbery  to  be  fictitious. 
The  observation  as  to  the  hardship  of  a 
party  being  liable  to  be  committed  to  prison 
(1)  6TeriDlUp.  118. 


forgiving  a  true  account  which  happens  to  be 
an  improbable  one,  applies  to  the  policy  of 
the  act,  and  ought  to  be  addressed  to  the 
leg^lature.  We  have  nothing  to  do  with 
that  question  here.] 

Secondly,  the  warrant  is  defective  in 
point  of  form.  It  sets  out  many  ques- 
tions and  answers,  and  then  adjudicates 
that  the  answers  are  not,  nor  are  any  of 
them,  satisfactory  to  the  commissioner.  Now 
some  of  them  are  certainly  satisfactory, 
and,  therefore,  the  commissioner  ought  to 
have  specified  those  which  were  unsatisfoc- 
tory  to  his  mind.  In  re  Hadland  (2)  is  in 
point. 

[Pollock,  C.B. — It  would  not  be  suffici- 
ent to  say  that  some  of  the  answers  are  un- 
satisfactory, as  they  might  be  cleared  up  by 
others.  They  are  unsatisfactory  on  the 
whole,  as  answers  in  the  inquiry  respecting 
the  sum  alleged  to  have  been  stolen.] 

Thirdly,  Uie  name  of  the  messenger  is 
omitted.  The  warrant  ought  to  state  the 
name  of  the  party  who  is  to  execute  it. 
Fourthly,  the  warrant  is  not  in  accordance 
with  the  statute,  as  it  directa  the  bank- 
rupt to  be  committed  until  he  answers 
satisfactorily  the  questions  set  out  in  the 
warrant ;  whereas  the  act  empowers  the 
commissioner  to  commit  the  bankrupt  until 
he  shall  make  full  answer  to  their  satisfac- 
tion "  to  such  questions  as  thaU  he  put  to 
him."  He  might  answer  satisEsctorily,  al- 
though not  one  of  the  questions  previously 
put  to  bim  should  be  put  to  him  again.  He 
is,  in  fact,  committed  until  he  answers 
questions  which  may  never  be  put  again. 

[Pollock,  C.B. — The  form  of  this  war- 
rant is  the  one  usually  adopted.  It  is  the 
one  used  in  The  King  v.  P«fTo<(S),  where 
the  warrant  was  held  good.] 

It  must  he  admitted,  also,  that  in  Ex  parte 
Dauneey(4)  the  warrant  of  commitment 
was  in  this  form ;  but  in  neither  case  was 
the  present  objection  taken.  The  warrant 
ought  to  be  in  the  form  adopted  in  Miller's 
ease{&),  directing  the  bankrupt  to  be  de- 
tained until  he  shall  answer  "  all  such  ques- 
tions as  shaU  be  put  to  him." 

(2X  1  Dowl.  (M.S.)  8S<!  S.O.  11  Uw  J.  Rsp. 
(m.s.)Q.B.  207. 

(3)  2  Barr.  1122. 

{*)  12  Mee.  &  Wel«.  271 ;  s.  c  IS  Uw  J.  Rsp. 
(H.S.)  Gzch.  1«S. 

(6)  3  Wils.  420 ;  s.  e.  2  W.  Blaek.S8J. 
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Pollock,  C.B.— In  Miller't  ease  the  ob- 
jection taken  was  that  the  warrant  concluded 
aa  it  did,  and  that  it  did  not  follow  the  form 
in  Perrot's  cote,  as  this  warrant  does.  The 
Court  discharged  the  bankrupt  on  other  ob- 
jections to  the  warrant,  remarking  that  the 
conclusion  of  the  warrant  appeared  to  be 
wrong,  but  that  on  that  point  they  would 
give  no  opinion.  They  stated,  however, 
diat  in  Perrot's  ease  the  conclusion  of  the 
warrant  was  right.  There  is,  therefore,  a 
decision  of  the  Court  on  the  subject,  by 
which,  I  think,  we  are  bound  to  say  that 
the  conclusion  of  this  warrant  is  sufficient. 
There  is  nothing  in  the  other  objections. 

Parke,  B. — This  clause  of  the  statute 
is  not  very  clearly  expressed.  But  as  the 
provision  is  copied  from  former  statutes,  we 
ought  to  adopt  the  construction  put  on  the 
same  words  in  those  statutes,  which  is,  that 
the  party  is  to  be  committed  until  he  an- 
swers by-gone  questions,  not  questions  to 
be  afterwards  put  to  him. 

Alderson,  B.  and  Platt,  B.  concurred. 
Bule  refiued. 


£.1.1 
DrcMedhidebeUies,  2871b.  St  7<f.  ..  10  IS  t 
Intole,  S761b.  at  6^12.     10   i   t 
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WALKER  V.  NnSSET. 


1847. 
Jan.  10. 

Statute  of  Frauds — Contract  for  the  Sale 
of  Goods  above  lOl. — Part-Payment. 

The  plaintiff  being  indebted  to  the  defen- 
dant in  4/.,  if  was  verbally  agreed  between 
them  that  the  plaintiff  should  sell  to  the  de- 
fendant by  sample,  certain  goods,  above  the 
value  of  10/.,  and  that  the  41.  should  go  in 
part-payment.  The  goods  were  delivered, 
but  refiued  acceptance: — Held,  that  the 
contract  was  void  under  the  17  Ih  section  of 
the  Statute  of  Frauds. 

Semble — That  if  there  had  been  an  ex- 
press agreement  that  the  plaintiff  should 
pay  to  the  defendant  the  41.,  and  take  it 
back  again  as  earnest  or  part-payment,  the 
statute  would  have  been  satisfied,  without 
proof  that  the  money  actually  passed. 

Debt  for  goods  sold  and  delivered,  and 
on  an  account  stated. 

Pleas — Nunquam  indebitatus,  and  a  set- 
off for  goods  sold  and  delivered. 

The  particulars  of  demand  stated,  that 
the  action  was  brought  to  recover  the  sura  of 
\6l.  4s.,  balance  of  the  following  account : 


By  your  seconnt  against  i 


20  IS  II 
..    4  14  11 

£16    4   0 


At  the  trial,  at  York,  before  the  voder^ 
sheriff,  on  the  24th  of  December  1846,  it 
appeared  that  in  June  of  that  year,  the  de- 
fendant, acurrier  and  leather-dealer,  sold  and 
delivered  to  the  plaintiff,  also  a  currier  and 
leather^dealer,  a  small  quantity  of  strap 
leather  goods,  to  the  amount  of  41.  \4s.  lid. 
In  October  following  the  defendant  came 
to  the  plaintiff's  premises  and  bargained 
with  him  for  the  sale  of  the  above-mentioned 
goods,  by  sample,  and  it  was  then  agreed 
that  the  41.  I4s.  lid.  should  go  in  part- 
payment  ;  but  there  was  no  note  or  memo- 
randum in  writing  of  the  baigain.  Tbe 
goods  were  subsequently  delivered  to  the 
defendant ;  who,  however,  objected  to  them, 
and  wrote  to  the  plaintiff  to  take  them  back, 
and  pay  him  bis  account  of  4/.  14«.  Hi- 
Two  or  three  days  after,  the  goods  were  re- 
turned to  the  plaintiff,  who  refused  to  take 
them  back,  and  brought  this  action.  Tlie 
under-sheriff  directed  the  jury,  that  thert 
was  no  evidence  of  part-payment,  to  take 
the  case  oat  of  the  Statute  of  Frauds,  and 
that  the  goods  being  above  the  value  o( 
10/.,  and  there  being  no  note  or  memotao- 
dum  in  writing  of  the  contract,  the  deiendaat 
was  entitled  to  their  verdict,  nnless  tb^ 
thought  there  had  been  an  acceptance  of  tbe 
goods.     The  jury  found  for  the  defendant 

/.  Addison  now  moved  for  a  new  trial, 
on  the  ground  of  misdirection. — The  w«di 
of  the  17th  sect,  of  the  29  Car.  2.  c.  3.  are, 
that  "  no  contract  for  the  sale  of  any  goodii 
wares,  and  merchandises,  for  the  priw  of 
ten  pounds  sterling  or  upwards,  shall  be 
allowed  to  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  ac- 
tually receive  the  same,  or  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  of 
payment,  or  that  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully 
authorized."  Now,  the  under-sheriff  was 
wrong  in  telling  the  jury  there  was  no  eri- 
dence  to  satisfy  the  Statute  of  Frauds,  be- 
cause upon  this  transaction  the  old  debt  of 
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4i.  14«.  11  <{.  must  be  considered  to  have  been 
paid,  and  the  money  given  back  again  as 
eamestor  part-payment.  It  amounts  to  a  pay- 
ment made  in  contemplation  of  the  delivery 
of  the  goods;  and  the  agreement  might  be 
pleaded  in  bar  to  an  action  by  the  defendant 
iar  the  4i.  14«.  lid.  In  truth,  these  goods 
were  taken  by  the  plaintiff  in  part-payment : 
it  was  agreed  that  they  should  be  ;  and  it 
matters  not  that  the  money  was  not  ac- 
toally  paid  and  re-paid.  In  Hart  v. 
Nash  (1)  it  was  held,  that  if  the  parties 
to  a  bill  of  exchange  <yree  that  goods  shall 
be  taken  in  part- payment,  and  they  are 
supplied  and  taken  accordingly,  that  is 
part-payment,  so  as  to  prevent  the  opera- 
tion of  the  Statute  of  Limitations. 

[Alderson,  B. — That  is  the  case  of  a  de- 
livery of  goods  as  part-paymentsubsequently 
to  the  agreement,  which  is  very  different.] 

PoLLOCX,  C.B. — I  think  there  ought  to 
be  no  rule.     This  is  an  action  brought  by 
the  plaintiff,  for  goods  sold  and  delivered  ; 
and  it  is  admitted  that  the  defendant  had 
previously  sold  and  delivered  goods  to  the 
plaintiff  to  the  amount  of  4/.  odd ;  and  it 
appeared  that,  at  the  time  of  the  sale  to  the 
defendant,  ilrwas  agreed  that  the  4^.  odd 
due  to  him  should  be  taken  into  account, 
and  that  be  should  pay  to  the  plaintiff  the 
difference  only  of  the  amount  of  that  sale. 
Now  I  think  that  was  not  part-payment, 
so  as  to  take  the  case  out  of  the  Statute 
of  Frauds,  but  only  an  agreement  that  so 
maoh  of  the  price  of  the  goods  bargained 
for  should   be  considered   as   paid.     The 
statute    requires    a  contract,   and   some- 
thing besides ;  here  there  is  nothing  besides. 
This  is  not  part-payment  within  the  sta- 
tute,  because,  until  the  delivery  of  the 
goods,  it  is  not  pretended  that  there  was, 
nor  was  there,  any  payment ;  and  the  statute 
requires  that  something  should  pass  at  the 
time.  The  question  is,  was  there  any  earnest 
given  or  any  part-payment  made  at  the 
time ;  and  not  what  was  the  effect  of  the  sub- 
sequent delivery  of  the  goods.  Ifthe  old  debt 
had  been  extinguished  by  a  positive  agree- 
ment, and  the  jmce  of  these  goods  received 
instead  of  it,  it  might  have  been  sufficient, 
without  the  ceremony  of  actually  passing 
and  re-paasing  the  money.     But  this  case 
do«a  mot  amount  to  an  extinguishment  of 
(2)  2Cr.lf.&  R.837. 
Haw  Sbribs,  XVI.— Exchso. 


the  old  debt ;  and  as  there  is  no  note  or 
memorandum  in  writing,  and  nothing  equi- 
valent to  earnest  or  part-payment,  the  con- 
tract is  not  taken  out  of  the  operation  of 
the  statute. 

Pabke,  B. — I  am  of  the  same  opinion  ; 
and  think  the  under-sheriff  right  in  leaving 
to  the  jury  only  the  question  of  acceptance. 
The  contract  between  the  parties  appears, 
on  the  under-sheriff's  note,  to  have  been 
this : — the  plaintiff  being  indebted  to  the 
defendant  in  the  sum  of  4/.  14s.  lid.,  it 
was  verbally  agreed  between  them  that  the 
plaintiff  should  supply  to  the  defendant  a 
quantity  of  goods  above  the  value  of  10/., 
and  according  to  a  given  sample ;  and  by 
the  same  agreement  the  plaintiff's  debt  was 
to  go  in  part-payment,  the  difference  to  be 
made  up  by  tiie  defendant.  If  you  could 
make  out  that  the  contract  was  that  the  4/. 
4«.  lid.  was  to  be  paid  down  in  cash  by  the 
plaintiff,and  then  tdien  back  bybim  as  earnest 
or  part-payment,  I  think  that  might  have 
satisfied  the  statute  without  proof  that  the 
money  actually  passed.  Here,  however,  the 
transaction  was  not  that  the  4/.  14«.  lid. 
should  be  taken  as  part-payment  for  the 
goods  sold  by  the  plaintiff  to  the  defendant, 
but  that  the  goods  so  sold  should  be  taken 
in  satisfaction  of  the  4{.  14«.  lid.,  and 
therefore  there  must  have  been  a  contract 
by  the  defendant  to  pay  for  the  remainder. 
This  is  one  contemporaneous  contract;  and 
there  is  no  pretence  for  saying  there  was 
any  separate  agreement  as  to  the  41.  14s. 
lid.  That  being  so,  there  is  no  payment 
to  the  plaintiff  by  way  of  earnest,  or  part- 
payment  at  the  time  or  subsequentiy,  and 
the  Statute  of  Frauds  has  not  been  complied 
with. 

Au>EBSON,  B. — I  am  of  the  same  opin- 
ion. The  17th  section  of  the  Statute  of 
Frauds  requires  the  buyer  to  do  two  things, 
viz.,  to  make  a  contract,  and  at  or  after  the 
time  of  doing  so,  to  pay  something  in  dis- 
charge of  it.  If  we  were  to  hold  otherwise, 
expressions  in  contracts  like  these  might 
often  be  tortured,  by  a  skilful  person,  into 
part- payment,  and  so  we  should  allow  them 
to  be  proved  by  parol ;  thus  letting  in  the 
evils  of  falsehood  and  fraud,  which  the  sta- 
tute intended  to  prevent.  The  effect  of 
Mr.  Addison's  argument  is  to  make  the 
bargain  itself  evidence  of  that,  without 
which  the  bargun  is  not  good. 
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Platt,  B. — It  is  very  plain  in  the  word- 
ing of  the  17th  section,  that  there  must  be 
something  done  in  addition  to  the  contract. 

Rule  refused. 


14.  / 


WILSON  V.  VISCOUNT  CURZON. 


1847 
Jan. 

Railway  Company — Provisional  Com- 
mittee-man; Liability  of,  in  Action  by  a 
Promoter,  for  Salary  as  Secretary. 

The  plaintiff  and  another  were  the  regis- 
tered promoters  of  a  railway  company,  pro- 
visionally registered  under  the  7  ^  S  Viet. 
c.  1 10.  At  a  meeting  of  the  provisional  com- 
mittee, the  plaintiff  was  appointed  secretary, 
and  his  eo-promoter  solicitor  to  the  company ; 
and  other  persons,  of  whom  the  defendant 
was  one,  a  managing  committee  : — Held, 
thai  these  facts  did  not  entitle  the  plaintiff 
to  recover  against  the  defendant,  an  acting 
member  of  the  committee,  for  services  subse- 
quently rendered  by  him  as  secretary,  with- 
out shewing  that  the  defendant  contracted 
with  him  as  principal,  independently  of  his 
acts  as  a  member  of  the  managing  committee. 

Assumpsit  for  salary  and  wages  due  and 
payable  to  the  plaintiff  for  services  by  him 
performed  as  secretary  of  a  railway  corn- 
pany,  for  the  defendant. 

Plea — Non  assumpsit. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
Middlesex  Sittings  after  Michaelmas  term, 
1846,  it  appeared  that  the  action  was 
brought  to  recover  the  sum  of  125^.  for 
six  months'  salary,  alleged  to  be  due  to 
the  plaintiff  for  services  performed  by  him 
as  secretary  to  the  Canterbury  and  Heme 
Bay  Railway  Company,  of  the  provisional 
and  managing  committee  of  which  the 
defendant  was  a  member.  The  company 
had  been  provisionally  registered  pursuant 
to  the  7  &  8  Vict.  c.  110,  the  plaintiff  and 
Daniel  Keene  being  the  registered  pro- 
moters. Two  extracts  from  tibe  company's 
books  were  put  in,  the  first  as  follows : — 

"  At  a  meeting  at  the  Guildhall  Coffee- 
house, City,  Oct.  15,  1845.  Present"  [the 
names  of  several  of  the  provisional  com- 
mittee, but  not  that  of  the  defendant.]  The 
following  resolutions  were  proposed  by  the 
chairman,  seconded  by  W,  and  agreed  to 
unanimously." 


The  fourth  resolution  was,  "ThatDanid 
Keene,  Esq.  be  appointed  solicitor  to  the 
company."  The  fifth,  "  That  James  Wilson, 
Esq.  (the  plaintiff)  be  appointed  secretary 
to  the  company."  The  sixth,  "  that  Mestn. 
JoU  &  Smith  be  appointed  engineers  and 
surveyors  to  the  company,  and  be  instmeted 
to  proceed  with  the  survey."  The  seventh, 
"That  the  following  gentlemen  bei4)pointed 
as  an  acting  or  managing  committee  « 
directory,"  [then  followed  several  ntmet, 
amongst  them  that  of  the  defendant,]  "with 
power  to  add  to  their  number."  This 
entry  was  signed  by  the  members  present, 
and  by  the  plaintiff  as  secretary.  The 
other  extract  was  as  follows : — 

"At  a  meeting  held  at  the  Guildhsll 
Coffee-house,  City,  Friday,  Oct.  17, 1845. 
Present"  [here  followed  the  names  of  thede» 
fendant  and  others].  "The  minutes  of  lait 
meeting  (that  on  the  15th  of  October)  were 
read  over  by  the  secretary  and  confinned," 
This  was  signed  by  the  defendant  and  the 
other  members  present,  and  by  the  plaintiff 
as  secretary. 

It  was  proved  that  the  plaintiff's  salarj 
as  secretary,  at  the  rate  of  250 J.  per  annom, 
had  been  audited  and  passed  at  a  snbse- 
quent  meeting  of  the  managiifg  committee. 

The  Lord  Chief  Baron,  being  of  opinioo 
that  a  promoter  could  not  sue  his  provision^ 
committee  for  services  performed  by  him 
in  doing  things  incidental  to  the  foimatiaa 
of  the  company,  and  that  there  was  no 
evidence  for  the  jury  of  any  contract  whereby 
the  defendant  became  personally  liable  to 
the  plaintiff,  directed  a  nonsuit,  with  leave 
to  move  to  enter  a  verdict  for  the  amont 
claimed,  or  any  less  sura,  as  the  Conzt  m^ 
think  proper. 

The  Attorney  General  (Sir  Jolm  Jervis) 
now  moved  accordingly. — The  defcndMt 
was  one  of  the  managing  committee;  aarit» 
inasmuch  as  there  was  evidence  of  m  tacgmm 
contract  by  that  committee  to  o^pllf 
the  plaintiff  as  secretary  and  psf  Uit  • 
salary,  he  was  liable  t«  the  plsant^  fa4lk 
action.  The  natural  presaajiliai  fi^  4hI 
when  a  man  does  work  fiir  Moling  Iw 
is  to  be  paid  for  it ;  and  it  b  mmMM 
that  the  plaintiff's  appuntanl  mI-WI* 
ployment  would  be  evidaowtor  ' 
defendant  but  for  the  fiict  of ''  ~ 
being  a  promoter  at  dw 
how  does  that  affect  th»  <' 
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lityf  The  registered  promoten  and  the 
provisional  committee  do  not  stand  in  the 
relation  of  co-contractors.  At  all  events, 
die  plaintiff,  by  his  appointment,  divested 
himself  of  (lie  character  of  promoter,  and 
assumed  an  entirely  different  one,  viz.,  that 
of  secretary. 

[Parke,  B. — The  question  is,  do  the 
committee  contract  with  him  on  dieir  own 
account,  or  on  account  of  the  company  of 
which  he  is  one?  If  the  latter,  he  cannot 
recover.  It  cannot  be  supposed  the  plain- 
tiff ever  expected  that  the  defendant  would 
pay  him.] 

[Aldbhson,  B. — You  cannot  distinguish 
this  case  from  Holmes  v.  Higgini{l).  In 
that  case  a  number  of  persona  were  asso- 
ciated together,  and  subscribed  money  for 
the  purpose  of  obtaining  a  bill  in  parliament 
to  make  a  railway.  The  defendant  had 
acted  as  chairman  at  the  meedngs,  and  the 
plaintiff,  a  subscriber,  was  appointed  agent. 
The  plaintiff  sued  the  defendant  for  business 
done  by  him,  as  agent,  and  the  Court  held 
that  the  action  did  not  lie,  as  the  plaintiff 
and  the  defendant  were  joint  contractors  in 
the  undertaking,  and  the  same  person  can- 
not be  both  plaintiff  and  defendant  in  the 
same  cause.] 

[Pollock,  C.B.— Parkin  v.  Fry  (2)  is 
to  the  same  effect.  The  plaindff  sued  as 
secretary  there.] 

In  those  cases  it  was  treated  as  a  ques- 
tion of  partnership. 

[Pollock,  C.B. — No;  in  Parkin  v. 
Frtf,  Lord  Tenterden  says,  "  I  consider  the 
company  as  never  yet  formed.  If  the  gende- 
men  bad  sent  for  the  plaintiff  to  assist  them, 
it  would  have  been  different;  but  he  is 
plainly  the  first  mover  and  instigator  of  it."] 

The  managing  committee  become  the 
promoters,  and,  on  their  appointment,  the 
plaintiff  received  from  them  a  new  employ- 
ment. Would  an  engineer,  expressly  di- 
rected by  the  committee  to  make  surveys, 
be  deprived  of  his  remuneration,  because 
be  happened  to  be  a  registered  promoter ; 
or  a  solicitor,  for  the  ordinary  business  done 
by  him  as  solicitor  for  the  committee  7 

[Parke,  B. — It  is  a  question  of  fact.] 

Then  the  plaintiff  is  endded  to  a  new 
trial,  diat  the  question  may  be  submitted 
to  the  jury.  If  there  is  only  a  scintilla  of 
evidence,  it  ought  to  go  to  the  jury. 

(1)  I  B.  &  C.  74 ;  s.  c.  1  Law  J,  Rep.  K.B.  47. 

(2)  2Csr.&  Pay.  311. 


[Parke,  B. — The  truth  is,  that  all  these 
persons  expected  to  be  paid  out  of  the 
deposits  on  the  shares.] 

Still  the  question  is,  have  not  the  com- 
mittee expressly  contracted  to  pay,  and 
become  bound  to  pay,  if  funds  do  not 
come  in  ? 

Parke,  B. — I  think  no  rule  ought  to  be 
granted  in  this  case.  Whether  or  not  there 
was  a  scintilla  of  evidence  to  go  to  the  jury 
is  one  thing ;  but  I  am  satisfied  there  was 
no  evidence  on  the  case,  as  it  was  left  by  the 
plaintiff,  which  my  Lord  Chief  Baron  could 
properly  leave  to  the  jury  as  amounting  to 
a  primA  facie  case  against  the  defendant. 
This  is  not  a  transaction  amongst  ordinary 
persons ;  if  it  were,  the  evidence  might  be 
sufficient  to  constitute  a  primd  facie  case 
against  the  persons  who  signed  or  sanctioned 
the  employment  of  the  plaintiff  that  he  was 
to  be  a  paid,  and  not  a  mere  honorary  se- 
cretary. Here,  however,  there  is  the  addi- 
tional fact,  that  the  plaintiff  is  himself  one 
of  the  original  promoters  and  projectors  of 
the  company,  which  makes  a  difference  in 
the  case,  and  more  evidence  is  necessary  than 
in  the  case  of  a  mere  stranger.  The  ques- 
tion is,  whether  he  is  not  implicated  in  the 
scheme  to  such  an  extent  as  to  make  the 
act  of  the  provisional  committee  his  own, 
and  so  as  to  be  in  truth  one  of  his  own 
employers  ?  Now,  the  provisional  com- 
mittee are  a  delegated  body,  acting  for 
others,  so  that  primd  facie  any  contract 
made  by  them  is  made  on  behalf  of  those 
by  whom  they  are  appointed ;  and  their 
orders  are  the  orders  of  all  the  promoters, 
including  the  plaintiff.  Under  these  cir- 
cumstances, he  was  bound  to  shew  that 
the  defendant  meant  to  contract  as  princi- 
pal, independently  of  his  acts  as  one  of  the 
provisional  committee  of  the  company.  In 
this  case  there  was  no  evidence  to  shew  any 
such  intention.  The  resolutions  contain 
nothing  about  the  payment  of  the  plaintiff; 
all  we  can  collect  on  that  point  is,  that  the 
parties  intended  that  this  payment  should 
be  made  out  of  the  subscriptions  which  it 
was  expected  would  come  in.  It  is,  how- 
ever, quite  sufficient  for  us  to  say  that  when 
it  appeared  the  plaintiff  was  one  of  the 
projectors  of  the  company,  there  was  no 
evidence  for  the  jury  of  a  personal  contract 
with  the  defendant. 

Alderson,  B, — I  agree  that  th^re  ough( 
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to  be  no  rule  in  this  case.  When  the 
facts  are  ascertained  the  case  is  clear.  The 
plaintiff  was  a  promoter  of  the  company, 
and  the  solicitor  was  a  promoter ;  and  there 
is  a  meeting  of  the  promoters,  at  which  the 
defendant  is  present,  and  at  which  the 
plaintiff  is  appointed  secretary,  and  another 
person  solicitor,  and  others  a  managing 
committee,  of  which  the  defendant  is  one, 
and  by  whom  the  plaintiff's  appointment  is 
afterwards  confirmed.  So  that  it  comes  to 
this,  that  the  plaintiff  appoints  himself;  he 
appoints  himself  to  pay  himself,  and  there- 
fore had  better  go  to  himself  for  payment. 
Pollock,  C.B.  and  Platt,  B.  concurred. 
Rule  refused. 


1846.      i 
il  29.  J 


COLLINS   V.   HOPWOOD. 


April 

Statute —  Coal  Act — Penalties —  Juris- 
diction. 

By  the  London  Coal  Act,  \  S^  2  Will.  4. 
e.  Ixxvi.  s.  57,  a  penalty  not  exceeding  51.  is 
imposed  on  the  seller  of  coals  for  every  sack 
that  shall  he  found  deficient,  on  its  being 
weighed  according  to  the  act.  Twenty  sacks 
were  sent  out  to  a  purchaser  at  the  same 
time  under  one  contract,  seventeen  of  which 
were  found  to  be  deficient  in  weight : — Held, 
that  only  one  penalty  was  incurred  in  re- 
spect of  such  deficiency ;  and  that  an  action 
of  debt  was  maintainable  in  the  superior 
courts,  notwithstanding  the  77th  section, 
whereby  all  penalties  imposed  by  the  act, 
not  exceeding  251.,  are  to  be  levied  and 
recovered  before  Justices  of  the  Peace. 

Debt  for  penalties.  The  declaration 
alleged  that  heretofore,  and  within  three 
calendar  months  next  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  the 
defendant  then  being  a  seller  of  and  dealer 
in  coals,  carrying  on  his  business  at  a  cer- 
tain wharf,  within  the  distance  of  twenty- 
five  miles  from  the  General  Post-OflSce,  in 
the  city  of  London,  to  wit,  at  &c.,  at  the 
wharf  aforesaid,  bargained  and  sold  to  the 
plaintiff,  at  his  request,  for&c,  acertain  large 
quantity  of  coals,  in  a  quantity  exceeding 
560  lb.  in  weight,  to  wit,  &c.,  to  be  delivered 
to  the  plaintiff  as  purchaser  thereof,  in  sacks, 
and  not  in  bulk;  and  then  sent  from  the 
said  wharf,  in  a  certain  cart,  a  large  quan- 
tity of  coals  in  twenty  sacks,  as  and  for  the 
said  quantity  so  bargained  and  sold  as  afore« 


said,  to  a  certain  place,  then  being  tfaehooN 
of  the  plaintiff,  within  the  city  of  Westmin- 
ter,  in  the  said  county,  to  wit,  &e.,  to  be 
delivered  at  the  first-mentioned  place  totbe 
said  plaintiff  as  the  purchaser  thereof^  and 
then  also  sent  and  caused  to  be  deliveied 
to  the  said  plaintiff  as  such  purcluaer, 
immediately  on  the  arrival  of  the  said  coals 
at  the  last-mentioned  place,  and  before  the 
unloading  of  the  same,  a  certain  paper  or 
ticket,  purporting  to  contain  a  statement  of 
the  number  of  sacks  so  sent  as  aforetaiil, 
and  of  the  weight  of  the  coals  in  each  and 
every  of  such  sacks,  according  to  the  ezi- 
gency  of  the  statute  in  such  case  made  and 
provided ;  and  by  the  said  paper  or  ticket  lo 
delivered  as  aforesaid,  and  which  said  paper 
or  ticket  was  directed  to  the  said  plaintif, 
and  signed  by  the  defendant  as  the  seller 
of  the  said  coals,  and  by  one  J.  C,  aa 
the  carman  delivering  the  same,  the  aaid 
plaintiff  was  required  to  receive,  &c.,  (aet- 
ting  it  out);  and  the  plaindff  fbrther 
saith,  that  he  did  thereupon  require  the  aaid 
J.  C,  then  being  such  carman  delivering 
the  same  as  aforesaid,  then  to  weigh  aoe- 
cessively  seventeen  of  the  said  twenty  aadu 
of  coals  contained  in  the  sidd  cart,  and  ao 
sent  for  delivery  as  aforesaid,  together  wilb 
the  coals  therein  respectively,  and  after- 
wards, in  like  manner,  to  weigh,  sncees- 
sively,  the  said  seventeen  sacks,  withoat 
any  coals  therein,  according  to  the  exigency, 
&c.,  and  that  the  plaintiff  then  proeared 
the  attendance  of  an  indifferent  and  credible 
person,  altogether  disinterested  in  the  said 
matter,  to  wit,  &c.  to  be  present  at  the 
weighing  of  such  coals ;  and  the  plaintiff 
furdier  saith,  that  the  said  several  sacks, 
with  the  coals  therein,  were  then  and  there 
before  the  house  of  the  plaintiff  we%hed 
successively  by  the  said  J.  C,  in  the  pre- 
sence of  the  plaintiff  and  A,  of,  &c.,  tba 
being  such  indifferent  and  credible  per»uii 
as  aforesaid,  according  to  the  exigency,  &*•> 
and  that,  upon  the  weighing  of  every  such 
sack  it  happened,  and  the  fact  was,  that 
each  and  every  such  sack,  together  with  the 
coals  therein,  weighed  less  than  2241b.,  to 
wit,  &c.,  and  that  the  said  several  sacks 
did  not,  nor  did  any  or  either  of  them,  con- 
tain 2241b.  net  of  coals  each  respectively, 
but,  on  the  contrary,  contained,  &c.,  con- 
trary to  the  form  of  the  statute,  &c. ; 
whereby  and  by  force,  &c.  the  defendant 
then  being  such  seller  as  aforesaid,  in  man- 
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ner  aforesaid,  forfeited  for  bis  said  offence 
the  sum  of  51.  for  every  such  sack  of  coals 
so  found  deficient  as  aforesaid,  then  and 
there  amounting  in  the  whole  to  the  sum  of 
85{.  Breach,  in  non-payment  of  the  said 
sum  of  »5L 

General  demurrer  and  joinder  therein. 

The  point  marked  for  argument  was, 
that  the  penalties  for  which  the  declaration 
proceeded  are,  under  the  provisions  of  the 
1  &  2  Will.  4.  c.  Ixxvi.,  which  imposed 
them,  recoverable  only  before  a  Justice  of 
the  Peace,  and  that  an  action  of  debt  does 
not  lie  for  them. 

Scotland,  in  support  of  the  demurrer, 
(April  27). — This  question  depends  on  the 
construction  of  the  57th,  77Ui,  and  85th 
sections  of  the  London  Coal  Act,  1  &  2 
Will.  4.  c.  Ixxvi.  The  penalties  for  which 
the  declaration  proceeds,  are  imposed  by  the 
57th  section,  which  enacts  that  "  the  seller 
or  sellers  of  such  coals  shaU,  for  every  sticA 
taek  of  coals  that  shall  be  found  deficient, 
forfeit  and  pay  any  sum  not  exceeding  five 
pounds."  That  section  clearly  gives  a  dis- 
cretionary power  to  mitigate  the  penalties. 
Then  the  77tb  section  enacts  that  "all  fines, 
penalties,  &c.  by  this  act,  or  by  virtue  of 
the  powers  and  authorities  thereof,  imposed, 
not  exceeding  twenty-five  pounds,  shall  be 
sned  for  within  one  calendar  month  after 
the  offence  or  offences  committed,  and  all 
such  fines,  penalties,  &c.,  shall  be  levied  and 
recovered  before  any  Justice  or  Justices  of 
the  Peace,"  &c.  The  jurisdiction  given  to 
magistrates  by  that  section  applies  here; 
be<»ase  the  penalties  sued  for  might  not, 
under  the  exercise  of  the  discretionary 
power  given  by  the  57th  section,  exceed 
in  the  aggregate  thereof  the  sum  of  25/. 
Even  if  the  deficiency  in  the  17th  section 
ia  taken  to  constitute  but  one  offence,  still 
the  case  comes  within  the  jurisdiction  of 
the  Justices ;  because  the  amount  of  the 
penalty  depends,  not  on  the  number  of 
■aeks  deficient,  but  on  the  discretion  exer- 
cised in  reducing  the  penalties.  The  case 
of  Reeve  v.  Poole  (1)  was  an  action  on  a 
repealed  act  to  recover  penalties  for  selling 
one  description  of  coal  for  anodier;  and 
there  the  distinction  between  a  case  in 
which  there  is  a  discretion  as  to  penalties 
and  a  case  in  which  there  is  no  discretion 
is  pointed  out.  Abbott,  C.J.,  there  says, 
—— "  Where  a  statute  gives  a  discretionary 
(1)  4  B.  &  C.  165. 


power  of  mitigating  penalties,  it  is  a  general 
rule  that  there  the  legislature  must  be  taken 
to  have  intended  to  place  the  matter  under 
the  jurisdiction  of  the  Justices  of  the  Peace." 
Gates  V.  Knight  (2)  is  a  clear  authority  to 
shew  that  a  power  given  to  Justices  to  hear 
and  determine  an  offence  for  which  a  cer- 
tain penalty  is  imposed  by  statute  ousts  the 
superior  courts  of  their  jurisdiction,  such 
clauses'  being  introduced  for  the  benefit  of 
the  prosecuted.  The  85th  section  renders  the 
case  more  clear;  because  that  section  limits 
the  jurisdiction  of  the  Court  to  the  recovery 
of  penalties,  "  where  they  shall  exceed  the 
sum  of  25/.  by  this  act  imposed,  for  any 
offence  or  offences  committed  against  this 
act."  The  effect  of  a  different  construc- 
tion would  be  to  make  the  jurisdiction  of 
the  inferior  courts  uncertain;  because  the 
jury  might  assess  the  amount  of  the  penalty 
at  a  less  sum  than  25/.,  in  which  case  the 
Court  would  appear  to  be  without  jurisdic- 
tion. The  construction  contended  for  does 
not  render  the  85th  section  inoperative; 
for  there  are  several  sections  in  the  act 
which  impose  fixed  and  certain  penalties, 
and  with  respect  to  which  the  jurisdiction 
can  be  at  once  ascertained.  The  words 
"  or  by  virtue  of  the  powers  and  authori- 
ties thereof  imposed,"  which  are  in  the 
77th  section,  and  not  in  the  85th,  shew 
that  the  intention  was  to  apply  the  juris- 
diction of  the  Justices  to  all  cases  where  the 
penalties  are  not  fixed  in  amount  and  do 
not  clearly  appear  to  exceed  25/. 

Prideaux,  for  the  plaintiff,  was  not  heard, 
the  Court  intimating  that  they  would  call  on 
him  before  they  gave  judgment,  if  neces- 
sary. 

Cur.  adv.  vuU. 

Pollock,  C.B.  now  said — This  is  an 
action  brought  for  the  recovery  of  penalties 
under  the  statute  1  &  2  Will.  4.  c.  Ixxvi.,  by 
the  57th  section  of  which,  after  making  pro- 
vision for  the  presence  of  a  constable  or  other 
indifferent  person  at  the  weighing  of  coals 
delivered  in  sacks,  on  behalf  of  the  pur- 
chaser, it  is  enacted  that,  "  in  case,  upon 
the  weighing  of  any  such  sack,  it  shall 
happen  that  any  sack  or  sacks  shall  not 
contain  either  1121b.  or  2241b.  net  of 
coals,  as  the  case  may  be,  then  and  in  every 
such  case  the  seller  or  sellers  of  such  coals 
shall,  for  every  such  sack  of  coals  that  shall 
(2)  3  Term  Rep.  4*2. 
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be  found  deficient,  forfeit  snd  pay  any  inm 
not  exceeding  5/."  Here  the  declaration 
alleges  that  the  defendant,  the  seller  of  the 
coals,  delivered  twenty  sacks,  seventeen  of 
which  were  each  found  deficient  in  weight. 
Mid  for  whieh  the  plaintiff  claims  penalties 
to  the  amount  of  851.  The  true  constmc- 
tion  of  the  act  appears  to  me  to  be  that  one 
penalty  of  SSl.,  and  not  seventeen  penalties 
of  5/.  each,  was  incurred.  The  offence  is  one, 
not  seventeen  offences.  That  construction 
is  reasonable,  and  is  directly  supported  by 
the  authority  of  Reeve  v,  Poole.  That  was 
an  action  for  penalties  under  the  47  Geo.  3. 
c.  68.  8.  33,  which  enacted,  that  if  any 
vender  of  coals  should  knowingly  sell  one 
sort  of  coals  for  and  as  a  sort  which  they 
were  not,  within  certain  limits,  he  should 
forfeit  for  every  such  offence  20/.  per 
chaldron  for  every  chaldron  so  sold.  An- 
other clause  provided,  that  all  penalties  not 
exceeding  20L  should  be  levied  before  a  Jus- 
tice of  the  Peace.  In  that  case  the  Court 
of  Queen's  Bench  held,  that  inasmuch  as  the 
amount  of  penalties  depended  upon  the 
number  of  chaldrons  sold,  and  the  plaintiff 
had  brought  his  action  to  recover  twenty- 
five  penalties  of  20/.,  it  was  a  matter  not 
within  the  jurisdiction  of  the  Magistrates, 
and  that  the  action  was  maintainable.  It 
is  said,  that  as  the  penalty  imposed  in  this 
case  is  a  penalty  in  respect  of  each  sack, 
not  exceeding  5/.,  if  by  any  means  the  whole 
amount  of  penalties  is  reduced  below  25/., 
it  would  appear  that  the  Court  is  without 
jurisdiction.  But  these  words,  aud  the 
words  "not  exceeding  25/.,"  in  the  77th 
section,  seem  to  be  used  in  the  same  sense. 
They  mean  a  penalty  or  penalties  the  whole 
amount  of  which  does  not  exceed  25/.  I 
am  therefore  of  opinion,  that  this  action  is 
properly  brought,  and  there  must  be  judg- 
ment for  the  plaintiff. 

Parke,  B. — I  am  of  the  same  opinion. 
A  magistrate  has  no  power  to  impose  a 
penalty  exceeding  25/.  The  85th  section 
is  not  worded  quite  accurately,  but  it  is 
clear  that  it  was  intended  to  include  all  the 
cases  not  included  in  the  77th  section.  The 
intention  was  that  there  should  be  the  secu- 
rity of  an  action  in  all  cases  where  the  aggre- 
gate amount  of  the  penalties  alleged  to  have 
been  incurred  exceeded  25/. ;  so  that  the 
word  "recovered,"  in  the  85th  section, 
must  be  read  "  sued  for." 

RoLPE,  B. — This  is  not  the  case  of  seven- 


teen penalties,  but  one  penalty  of  seventeta 
times  5/. 

Platt,  B.  concurred. 

Judgment  for  the  plaintiff. 


1847.    \ 
15./ 


MEREDITH  V.  BOUiAN.* 


April  15. 

Statute — Coal  Act — Penalties,  Aetiim 
for — Mode  of  Weighing. 

The  Coal  Act,  1^2  WiU.  4.  c.  bom. 
«.  54,  direct*  coals  delivered  in  sacks  to  ht 
weighed,  if  required,  each  sack  "  wUk  tkt 
coals  therein,  and  afterwards  to  wtijk,  i» 
Uke  manner,  each  sack  without  any  etsb 
therein."  A  weighing  by  putting  the  tatks 
of  coals  successively  in  one  scale  oftkemtijh- 
ing  machine  against  weights  equal  to  tke 
weight  each  sack  should  coniam,  and  n 
empty  sack  in  the  other  scale,  is  not  a  veighisj 
according  to  that  section. 

The  Coal  Act,  I  ^  2  Will.  4.  e.  \xrn^ 
provided  for  the  delivery  of  a  seUer'i 
ticket,  with  eoals,  imposing  a  penalty,  wft» 
neglect,  not  exceeding  20/.,  and  eneetei 
{sect.  77),  that  all  penalties  not  exceed- 
ing 25/.  should  be  levied  and  reeevertd 
before  any  Justice  or  Justices  of  tkt 
Peace.  The  \  ^  2  Vict.  c.  ci.  repeM 
so  much  of  the  former  act  as  related  to  tkt 
delivery  of  a  seller's  ticket ;  and  hv  au» 
enactment  required  a  seller's  ticket  (aeeori- 
ing  to  a  certain  form)  to  be  delivered,  under 
a  penalty  not  exceeding  20/.,  but  tie  set 
was  silent  as  to  any  mode  of  recovering  lis 
penalty  ; — Held,  that  an  action  for  tkt 
penalty  by  the  buyer  was  not  maintainable. 

Debt,  for  penalties.  The  declarttioa 
stated,  that  after  the  passing  of  the  1  &  1 
Will.  4.  c.  Ixxvi.,  and  within  three  calends 
months  before  the  commencement  of  this 
suit,  to  wit,  on  &c.,  the  plaintiff  ordered  and 
purchased  of  the  defendant,  and  the  defea- 
dant  then  agreed  to  sell  to  the  plaintiff  ■ 
certain  quantity  of  coals,  to  wit,  four  toM 
of  coals,  and,  thereupon,  afterwards,  tod 
within  three  calendar  months  next  betoe 
the  commencement  of  this  suit,  the  defodort, 
under  and  in  pursuance  of  the  said  arte 
and  purchase  of  the  plaintiff,  and  agiee&MBt 
to  sell  of  the  defendant,  and  as  Uie  sdia  «f 

*  This  ease,  decided  in  Easter  tann.  i^tiMH 
brre,  as  relatine  to  the  same  sabjeet  It  W  ]••■ 
ceding  case  of  Collins  v.  HopwooiK 
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the  said  coals,  sent  to  the  plaintiff  irom  a 
certain  whaif  and  place  within  the  distance 
of  twenty-five  miles  from  the  General  Post- 
0£Boe,  in  the  dty  of  London,  divers,  to  wit, 
forty  sacks  of  coal,  for  delivery  thereof  to 
the  plaintiff,  as  the  purchaser  diereof,  with 
a  paper  or  ticket  addressed  to  the  plaintiff, 
and  purporting  to  give  him  notice  that  he 
was  to  receive  therewith  four  tons  of  coals 
in  forty  sacks,  containing  two  hundred  and 
twenty-four  pounds  of  coal  in  each  sack, 
and  signed  by  the  defendant  as  seller  of  the 
said  coals;  and  the  said  coals  were  then 
caused  to  be  carried  by  the  defendant  as 
the  seller  thereof,  from  the  said  wharf  or 
place,  in  the  said  sacks,  in  a  certain  waggon 
with  a  certain  weighing  machine,  as  required 
by  the  statute  in  such  case  made,  under  the 
care,  government  and  direction  of  a  certain 
carman,  named,  6cc.,  to  the  plaintiff,  as  the 
purchaser  thereof,  and  the  same  were  then  so 
sent,  and  caused  to  be  carried  as  aforesaid,  as 
and  for  the  said  four  tons  of  coal  so  ordered 
and  purchased  by  the  plaintiff  of  the  defen- 
dant, and  agreed  to  be  sold  by  the  defen- 
dant to  the  plaintiff,  and  each  of  the  said 
forty  sa(^s  were  so  sent  and  caused  to  be 
carried,  as  and  for  a  sack,  containing  two 
hundred  and  twenty-four  pounds  of  coal ; 
end,  thereupon,  then,  and  within  three 
calendar  months  next  before  the  com- 
mencement of  this  suit,  the  plaintiff  so 
being  and  as  such  purchaser  required  the 
said  carman  to  weigh  one  of  the  said  sacks 
contained  in  the  said  waggon,  with  the  coals 
therein,  which  the  said  carman  then  did,  and 
plaintiff  then  found  the  coats  therein  to  be 
deficient  in  weight,  to  wit,  of  less  weight 
than  224  lb.,  and  the  plaintiff  then  signi- 
fied to  the  said  carman  his  desire  to  have 
all  the  coals  in  the  said  waggon  weighed 
in  the  presence  of  a  constable,  police  officer, 
or  other  indifferent  and  cre^ble  person, 
and  the  plaintiff  then  procured  the  atten- 
dance of  an  indifferent  and  credible  person, 
that  is  to  say,  R.  B,  to  be  present  at  the 
weighing  of  the  said  coals,  and  the  saidR.  B. 
so  being  and  as  such  indifferent  and  credible 
person  was  present  at  the  weighing  of  the 
said  coals,  and  divers,  to  wit,  thirty-two  of 
the  said  sacks,  both  with  and  without  the 
coals  therein,  were  then  weighed  by  the  said 
carman,  with  the  said  machine,  in  the  pre- 
sence of  the  plaintiff,  so  being  and  as  the 
purchaser  of  the  said  coals,  and  of  the  said 
R.  B,  so  being  and  aa  such  indifferent  and 


credible  person,  and  upon  the  said  weighing 
divers,  to  wit,  thirty-two  of  the  said  sacks, 
did  not  contain  224  lb.  net  of  coal  each, 
but,  on  the  contrary  thereof,  each  of  the  said 
thirty-two  sacks  contained  less  then  2241b. 
net  of  coals,  to  wit,  &c.,  and  no  more. 

Second  count.  And  whereas  also,  after 
sixty  days  after  the  passing  of  the  1  &  2 
Vict.  cci.  and  within  three  calendar  months 
after  the  commencement  of  this  suit,  to  wity 
on  &c.,  the  plaintiff  bought  of  the  defendant, 
and  the  defendant  then  sold  to  the  plaintiff 
a  large  quantity  of  coals,  exceeding  fi60  lb., 
to  wit,  four  tons.  And  whereas  the  deien* 
dant  afterwards,  and  after  the  said  sixty 
days,  and  within  the  said  three  calendar 
months,  to  wit,  on  &c.,  as  such  seller,  deli- 
vered to  the  plaintiff  so  being  and  as  the 
purchaser  thereof,  the  last- mentioned  quan- 
tity of  coals  so  exceeding  5601b.  of  coal 
by  a  certain  waggon,  at  a  certain  place, 
within  the  distance  of  twenty-five  miles  from 
the  Grenend  Post-Office,  in  the  city  of 
London,  and  then  and  there  unloaded  the 
last-mentioned  coals  for  the  plaintiff,  into 
and  at  the  messuage  and  «Uar  of  the 
plaintiff,  yet  the  defendant  so  being  and  as 
such  seller,  did  not  immediately  on  the 
arrival  of  the  said  cart  in  which  the  last- 
mentioned  coals  were  so  sent,  as  last  afore- 
said, and  before  any  of  such  coals  were 
unloaded,  or  at  any  time  before  or  since, 
deliver  or  cause  to  be  delivered  to  the 
plaintiff,  so  being  the  purchaser  thereof,  vr 
to  his  agent  or  agents,  servant  or  servants,  a 
paper  or  ticket  according  to  the  form  in  Sche- 
dule A,  to  the  last-mentioned  act  of  parlia- 
ment annexed,  but  wholly  neglected  and 
refused  so  to  do,  whereby  tlie  defendant  for- 
feited for  his  last-  m  en  tioned  offence  a  sum  not 
exceeding  25!.,  to  wit,  202.,  and  thereby,  &c. 

Plea — Not  guilty  (by  statute). 

At  the  trial,  before  Piatt,  B.,  at  the  Mid- 
dlesex Sittings  in  Michaelmas  term,  1846, 
it  appeared  that  the  weighing  of  the  coals 
was  effected  by  putting  each  sack  with  its 
contents  successively  into  one  scale  of  the 
weighing  machine  against  two  weights  of 
half  a  hundred  each,  and  an  empty  sack  in 
the  other  scale. 

On  the  first  count,  the  jury  found  that 
thirty-two  sacks  were  deficient  in  weight, 
and  under  the  direction  of  the  learned 
Judge,  who  submitted  the  question  to  them, 
they  fixed  the  aggregate  amount  of  penalties 
at  11.  12«. ;  and  on  the  second  couBt,  they 


Digitized  by 


Google 


128 


EXCHEaUER  OF  PLEAS : 


found  a  verdict  for  the  plaintiff,  fixing  the 
penalty  at  10/.  Leave  was  reserved  for 
the  plaintiff  to  move  to  increase  the  damages, 
and  for  the  defendant  to  move  to  enter  a 
verdict  for  him  on  the  first  count,  by  reason 
of  the  amount  of  penalties  being  assessed  at 
leas  than  25/.,  and  the  incorrect  manner  of 
weighing  the  coals. 

Montagu  Chambert,  in  Michaelmas  term, 
obtained  axule  calling  on  the  plaintiff  to  shew 
cause  why  the  verdict  found  for  the  plaintiff 
on  the  first  count  should  not  be  set  aside  and 
a  verdict  entered  thereon  for  the  defendant, 
and  why  the  judgment  for  the  plaintiff  on 
the  second  count  should  not  be  arrested. 

Martin  obtained  a  cross  rule  to  increase 
the  damages. 

Martin  and  Qray  now  appeared  to  shew 
canse  against  the  defendant's  rule. — They 
admitted  that  the  mode  of  weighing,  proved 
at  the  trial,  was  not  in  accordance  with  the 
requirements  of  the  54th  section  of  the 
1  &  2  Will.  4.  c.  Ixxvi.  (1) ;  and,  therefore, 
that  the  defendant  was  entitled  to  have  the 
verdict  entered  for  him  on  the  first  count. 
On  the  second  count  they  contended,  that 
under  the  statute  of  Victoria  the  penalty  was 
recoverable  by  action,  as  that  statute  gave 
the  Justices  no  jurisdiction,  and  did  not 
limit  the  right  to  bring  actions  in  the  same 
manner  as  the  former  act. 

\^Montag«  Chambers. — The  averment  in 
the  declaration  is,  that  by  force  of  the  sta- 

tl)  By  the  I  &  2  WUI.  4.  o.  Ixxvi  ■.  48.  all 
ooals  not  delirered  in  bulk  ue  to  be  detiTpred  in 
•■ok*,  «Boh  containing  either  1121b.  or  2241b. 
By  section  S2.  the  carman  is  to  ctiry  a  weighing 
machine  in  his  cart,  and  by  section  S4.  it  is  pro> 
Tided  and  enacted,  "  that  the  carman  or  drirer  of 
any  cart,  waggon,  or  other  earriege  in  which  coal* 
■hall  be  carried  in  sacks  for  delirery  to  the  pur- 
ohater  or  purchasers  thereof,  from  any  ship,  lighter, 
barge  or  other  craft,  or  from  soy  wharf,  warehouse 
or  other  place  within  the  cities  of  London  and 
Westminster,  or  within  the  distance  of  twenty-fire 
niles  from  the  post-office  aforesaid,  shall  and  he  is 
hereby  directed  to  weigh,  if  he  shall  be  required  so 
to  do,  any  one  or  more  of  the  sacks  contained  in  any 
such  cart,  waggon,  or  other  carriage  which  may  be 
chosen  by  the  purchaser  or  purchasers  of  the  said 
coals,  or  his,  her,  or  their  serrant  or  servants,  or 
other  person  or  persons  acting  on  the  behalf  of  such 
purchaser  or  porchasers,  with  the  eoali  thenin,  and 
afttrwardt  to  wtigh  in  like  manner  tueh  laek  mthout 
anyeoaU  therein." 

The  1  &  2  Wyi.  4.  e.  Ixsvi.  ■.  47.  leqoires  a 
seller's  ticket  to  be  sent  with  anv  quantity  of  coals 
eiceeding  560  lb.  and  delivered  to  the  purchaser, 
&o.  imposing  a  penalty  upon  neglect  not  exceeding 
20(.  By  section  77.  it  is  enacted,  ■■  that  all  fines, 
penalties  or  forfintures  by  this  act,  or  by  rirtna  of 


tute  in  such  case  made,  the  defendant  fat- 
feited  for  his  last-mentioned  offence,  a  stun 
not  exceeding  20/.  Either  the  statute  of 
William  is  incorporated,  and  then  that  penalty 
must  be  recovered  before  a  Justice ;  or  H 
not  incorporated,  there  is  nothing  in  the 
new  statute  to  confer  any  right  to  toe  for 
the  penalty  by  action.] 

[Parke,  B. — The  second  count  cannot 
be  maintained.  The  statute  of  Victoria 
repeals  part  only  of  the  former  act,  and 
contains  a  new  enactment  respecting  the 
seller's  ticket,  without  any  provision  for  the 
recovery  by  action  of  the  penalty  it  imposes.] 

They  then  gave  up  the  point  (2). 

Per  Curiam. — The  plaintiff's  rule  will 
be  discharged,  and  the  defendant's  role  made 
absolute.  EuU  aeeoriki^, 

the  powers  and  authorities  thereof,  imposed  (ihi 
manner  of  levying  and  recovering  whereof  is  act 
hereby  otherwise  directed)  not  exceeding  iil  iktll 
be  sued  for  within  one  calendar  month  after  die 
offence  or  offences  committed.  And  all  such  fises, 
penalties,  &e.  shall  be  levied  and  recovered  befcn 
any  Justice  or  Justices  of  the  peace,''  Sec 

(2)  The  1  &  2  Vict.  c.  ci.  continues  the  1  &  2  Wil 
4.  except  so  far  as  it  is  altered  thereby.  The  2nd 
■actioa  repeals  so  much  of  the  I  <c  2  Will.  I 
0.  IxzvL  as  relates  to  the  sending  and  dalivoy  of 
the  seller's  ticket;  and  section  3.  enacts  "th^ 
with  sny  quantity  of  coals  exceeding  560  lb.  deli- 
vered, from  and  after  sixty  days  after  the  pasting  «f 
this  act,  by  any  cart,  waggon,  or  jpther  carriage, 
within  the  eitiea  of  London  and  Westainster,  oi 
within  the  distance  of  twenty-five  miles  fron  the 
post-office  aforesaid,  the  seller  or  sellers  thtrtof 
shall  deliver  or  cause  to  be  delivered  to  the  pur- 
chaser  or  purchaser*  thereof,  or  to  bis,  her,  or  thsir 
•gent  or  scents,  or  servant  or  anvaata,  imne- 
diately  on  the  arrival  of  the  cart,  waggon,  or  other 
carriage  in  which  such  ooels  shall  be  sent,  and  be- 
fore any  of  such  coals  shall  be  unloaded,  a  p^er  or 
ticket,  according  to  the  form  in  Sohed.  (A)  to  thai 
act  annexed ;  and  in  case  any  mcb  teller  or  sdlsn 
do  not  deliver  or  cause  to  be  delivered  such  paper 
or  ticket  as  aforesaid  to  the  purchaser  or  porebasen 
of  such  coals,  or  to  his,  her,  or  their  agent  or  sgeoti 
or  servant  or  servants,  before  any  part  of  such  cods 
■re  unloaded,  every  such  seller  shall  for  every  ssak 
offence  forfeit  and  pay  any  sum  not  ezoeediag  20t; 
and  in  case  the  carman,  driver  of,  or  other  peisaa 
attending  any  such  cart,  waggon  or  other  osrrisgs 
Isden  with  any  such  coals,  to  whom  any  sadip^Mr 
or  ticket  shall  hare  been  given  by  or  by  Urn  mien 
of  the  seller,  in  order  to  be  delivered  M  the  pm- 
chaser,  shall  (having  so  first  received  th*  asae 
from  the  seller,  or  any  person  by  the  ditseti— rf 
the  seller)  refuse  or  neglect  to  deliver  mA  pif*r 
or  tioket  to  the  purchaser  or  pnrihaiin  «f  wh 
eoals,  or  to  his,  her,  or  their  agmt  or  •■•■t*  *r 
•ervant  or  servants,  before  any  fttt  of  aMk  osib 
shsll  be  onloaded,  such  eaimia,  ditMr,  at  sAtr 
person  so  offrading  shall  fbr  ttttj  tmA  flttM* 
forfeit  and  pay  any  sum  net  neeMaf  I 
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{RIDDLR,  KXBCDTOR  OP  HALL,  V. 
THE  FB0PKIBT0R8  OF  THB 
ORANTHAM  CANAl  MATIOA- 
TION. 

Scire  Facias  for  Execution  —  Writ  of 
Error — Stay  of  Proceedings. 

The  plaintif  having  obtained  a  verdict 
agaitut  the  defendants,  subject  to  a  special 
eate,  trith  Ubertif  to  turn  the  same  into  a 
afeeial  verdict,  obtained  judgment  on  the 
epeeial  ease.  The  defendants  then  brought 
a  mrit  qf  error  ;  after  which,  on  the  I2th  of 
Auguei  1845,  the  then  plaintiff  died,  having 
mmie  the  present  plaintiff  his  executor .  In 
DeeenAer  1845,  the  judgment  below  woe 
nfk-mtd.  ■  The  defendants  ha/eing  sued  out 
a  eerit  of  error  in  the  House  of  Lords,  and 
msaigned  errors  thereon,  on  the  6ih  of  March 
1846  petitioned  the  House  of  Lords  that 
tke  present  plaintiff  might  be  party  to  the 
writ  of  error.  On  the  ilth  of  Mag  the 
Lorde  ordered  the  record  to  be  remitted  to 
Ae  ExtAequer.  On  the  2Mh  of  August  the 
it^tndanta  below  again  petitioned  the  House 
ef  Lords  that  the  personal  representative  of 
Use  deceased  plaintiff  might  he  made  a  party  to 
thejudgwtent,  but  im  order  was  made  thereon. 
On  the  lOth  of  November  the  plaintiff  sued 
out  a  scire  facias  to  have  execution.  The 
Court  refused  to  stay  all  proceedings,  but 
mUowmd  the  plaintiff  to  sign  judgment  on  the 
aeiie  faeias,  with  a  stay  of  execution  for  six 
weeks. 

This  WM  a  rule  calling  upon  the  plaintiff 
to  shew  caose  why  all  proceedings  under 
die  writ  of  scire  facias,  issued  in  this  cause, 
for  the  purpose  of  having  execution,  should 
not  be  stayed,  and  why,  in  the  mean  time, 
pnxseediags  should  not  be  stayed.  It  ap- 
pearad  from  the  affidavits  that  in  the  year 
1842  the  testator,  Vincent  Hall,  having 
bvcMight  an  action  to  recover  back  from  the 
defendants  the  sum  of  8^.  \3s.  6d.,  paid  by 
him  to  them  for  tolls,  obtained  a  verdict, 
subject  to  a  special  case.  In  1844  judg- 
ooent  was  given  for  the  plaintiff  Hall  (1), 
with  Uberty  to  the  defendants  to  turn  the 
case  into  a  special  verdict.  This  was  done 
accordingly,  and  the  defendants  brought  a 
writ  of  errw.    On  the  12th  of  August  1845 

(1)  Sed  the  MM  reported  in  13Mee.  &Wels. 
1 14:  •.  o.  13  Law  J.  Kep.  (m.s.)  Exch.  288. 
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the  plaintiff  Hall  died,  having  previously 
made  the  present  pluntiff  his  executor. 
On  the  1st  of  December  the  judgment  below 
was  affirmed  in  the  Exchequer  Chamber(2). 
This  wiU  was  proved  by  the  plaintiff  in  the 
Prerogative  Court  of  York,  on  the  lOth  of 
December  1845,  and  in  the  Prerogative 
Court  of  Canterbury  on  the  19th  of  May 
1 846 ;  but  the  attorney  for  the  defendants 
was  not  aware  until  the  23id  of  October 
last  that  the  will  had  been  proved  at  Can- 
terbury. On  the  SOth  of  January  1846 
the  defendants  sued  out  a  writ  of  enor  on 
the  judgment,  and  ddivered  the  writ,  with 
the  transcript  of  the  ree(nd,  into  the  House 
of  Lords,  and  aadgned  orors  thereon  on 
the  3rd  of  February  1846.  On  the  6th  of 
March  the  defendants  presented  a  petition 
to  the  House  of  L<nds,  stating  that  they 
could  not  prosecute  the  writ  of  enot  until 
the  personal  representative  of  Hall  should 
be  befoK  the  House,  and  praying  tbKt 
Riddle  might  be  made  a  party  to  the  writ 
of  eaor,  and  be  directed  to  plead  and 
rejoin.  On  the  11th  of  May  the  Lords 
ordered  the  record  to  be  remitted  to  the 
Conrt  of  Ekoheqner,  on  the  ground  Ant 
the  writ  of  error  could  not  be  proceeded 
with  unless  the  represoitatives  of  Hall 
were  made  parties  to  Ae  record.  On  the 
24th  of  August  the  defiandants  presented 
another  petition  to  the  House  of  Lords, 
stating  that  the  ag^it  of  Hall  had  threat- 
ened to  issue  execution  against  the  defen- 
dants, and  praying  either  that  the  represen- 
tative of  Hall  mi^t  be  made  a  party  to  the 
judgment,  and  Uiat  in  the  mean  time  he 
might  be  restrained  from  issuing  execution, 
or  that  the  House  would  discharge  the 
order  of  die  llUi  of  May,  and  in  lieu 
thereof  direct  the  record  in  the  Exchequer 
to  be  amended,  by  making  the  representa- 
tive of  Hall  a  party  to  the  judgment,  and 
that  it  be  returned  to  them.  The  affidavits 
stated  that  this  petition  had  been  referred  to 
the  appeal  committee,  but  no  order  or  report 
had  yet  been  made.  On  the  10th  of  No- 
vember the  plaintiff  Riddle  sued  out  a  writ 
of  scire  facias,  for  the  purpose  of  having 
execution  upon  the  said  judgment. 

H.  Hill  now  shewed  cause. — The  plain- 
tiff is  entitled  to  proceed  with  his  scire 

(2)  See  tlie  case  of  Grantham  Canal  Navigation 
0.  Hall,  reported  in  14  Mee.  &  Wels.  880;  t.  c 
15  Law  J.  Kep.  (n.s.)  Exch.  63. 
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faciat,  to  have  execution,  and  if  he  it 
wrong,  the  defendant*  may  apply  to  the 
House  of  Lords.  The  plaintiff  is  entitled 
to  this  writ  for  the  purpose  of  perfecting 
the  record.  It  will  be  time  iat  tiie  defen- 
dants to  apply  as  soon  as  the  plaintiff  issaes 
execution.  The  object  of  the  defendants 
throughout  has  been  to  delay  the  proceed- 
ings:  if  Uiis  had  not  been  the  case,  they 
would  not  have  omitted  to  apply  to  the 
House  of  Lords  until  the  84th  of  August ; 
the  House  having  adjourned  on  the  28tli 
of  that  month. 

CowUng,  contr^ — ^The  writ  of  error  of 
the  defendant*  below  was  regular;  for  the 
death  of  Hall,  the  defendant  in  error,  made 
no  difference  in  the  case.  The  defoidantt 
were  not  guilty  of  any  delay,  and  have 
acted  bond  fide,  for  they  were  infi>nned  that 
the  course  was  to  petition  the  House  of 
Lords  that  the  representative  of  Hall  mij^t 
be  made  a  party  to  the  judgment,  and  they 
acted  accordingly.  Their  object  now  is 
to  prevent  execution  from  issuing  against 
them. 

[Farke,  B.— It  may  perhaps  be  neces- 
sary for  the  defendants  below  to  sue  out  a 
fresh  writ  of  error.] 

Pabke,  B.— The  defendants  are  asking 
too  much.  We  ought  not  to  stay  the  judg- 
ment. The  rule,  thmeibre,  for  staying  aW. 
the  proceedings  will  be  disdiarged,  and  tite 
plaintiff  will  have  leave  to  sign  judgment, 
with  a  stay  of  execution  for  six  we^s  from 
the  present  time,  which  will  enable  the 
defendant*  to  sue  out  their  writ  of  error  in 
the  House  of  Lords. 

The  other  Barons  concurred. 

Rvie  accordingly. 


1847.     \ 
Feb  8     r      ^^v^  **•  BAiNE. 

Landlord  and  Tenant — Repair  of  Pre- 
mites.  ^ 

A  tenant  who  hat  agreed  to  keep  and 
deliver  vp  premises  in  good  repair  at  the 
end  of  his  term,  is  bound  to  put  and  keep 
them  in  good  repair  »ith  reference  to  the 
class  to  tehieh  they  belong.  It  is  not  sufficient 
for  him  to  keep  them  in  as  good  condition  as 
he  found  them. 


Assumpdt.  The  dedantim  stated  thit 
the  defendant,  on  &c.,  became  tenant  to 
the  plaintiff  of  a  certain  £snn,  measoagts, 
lands,  &c.,  on  the  tenns,  amongst  othcn, 
that  he  should  pay  all  rates  and  taxes  m 
respect  of  the  said  &rm,  &c.,  and  should 
keep  the  same,  and  at  the  expiration  of  the 
said  tenancy  should  deliver  up  the  same,iB 
good  repair,  order,  and  condition.  Bie«ck, 
tiiat  the  ddendant  did  not  pay  the  taxe% 
and  did  not  keep  the  farm,  &c,  and  at  tk 
expiration  of  the  tenancy  deliver  up  the 
same,  in  good  and  sufficient  Kfeat,  ordar, 
and  condition. 

Pleas,  as  to  the  sum  of  6L  ds.  Id.,  psy- 
ment  of  that  sum  on  account  of  the  iaooas 
tax ;  second,  as  to  the  residue,  pajiaial 
<iS  \\6l.  into  court,  and  no  damages  ultra. 

Beplieatian  to  the  second  plea,  dimsffi 
ultra. 

At  tiie  trial,  before  Piatt,  B.,  at  the  lait 
Somorsetshire  Summer  Asaiies,  it  wsi 
proved,  on  the  part  of  the  plaintifi^  that  the 
thatch  on  the  outbuildings,  and  also  the 
gates,  were  in  bad  repair.  The  ddeadsat 
proved  that  the  thatch  was  in  a  bettor  slate 
when  be  left  than  when  he  took  the  psemiie^ 
and  that  the  gates  were  so  old  that  they 
fell  to  pieces  of  their  own  accwd.  The 
learned  Baron  directed  the  jury  to  coBBto 
the  state  of  the  premises  when  tlie  defendnt 
came  into  possession,  and  stated  that  it  «sb 
sufficient  for  the  dd^idant  to  leaive  thaa  m. 
as  good  a  condition  as  he  found  tiiem. 

Cromder  and  F.  Edwards  shewed  eaase. 
—The  direction  of  the  learned  Judge  «as 
right :  it  is  in  accordance  witix  the  ruling 
in  Outteridge  v.  MumgardiX),  Atmaat 
under  a  contract  to  keep  in  good  r^air  is 
not  bound  to  make  old  premises  new. 

[Pabke,  B. — If  they  are  in  very  had 
repair,  he  must  put  them  in  good  repair  as 
old  premises.] 

[AumuMiN,  B.— He  must  keep  tiicsB  m 
good  repair  with  reference  to  the  daaa  to 
which    they  belong^^arcfed  v.    Wilhert 

(2)0. 

It  IS  sufficient  to  keep  them  in  dia  same 
state.  That  is  the  feir  eonstroctioB  of  the 
contract  to  keep  in  good  repair. 

[Pabke,  B. — No:  your  argument  teada 
to  prove  that  a  covenant  to  keep  <dd  pr^ 

(1)  1  Moo.  &  Rob.  834. 

(2)  7  Ad.  &  El.  136 ;  a.  «.  <  Uw  J.  Bs».  (jls.) 
K.B,219. 
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mfaet  in  goo4  repair  is  a  covenant  to  keep 
tlion  in  bad  repair,  if  they  happen  to  be  in 
bad  repab  when  the  defendant  takea  them.] 

Good  repair  is  a  relative  term,  dependent 
on  the  state  of  the  premises. 

[AiDEBSON,  B. — In  StanUif  v.  Towgood 
(3)  the  role  is  laid  down  that  7011  are  not  to 
take  into  consideration  the  condition  of  the 
premises  at  the  time  of  the  demise,  but  only 
the  class  of  the  premises  ;  as,  for  instance, 
iriiether  it  is  an  old  or  a  new  house.  It  is 
a  mle,  I  admit,  very  difficult  in  i^pUca- 
tum.] 

[Parke,  B. — The  cases  only  go  to  shew 
yon  may  consider  the  general  condition  and 
class  of  the  house.  For  instance,  you  mi^t 
repair  a  house  in  SpitaMelds  in  a  different 
manner  and  with  di&rent  materials  from 
thoee  you  wonld  be  bound  to  use  in  repair- 
ing a  house  in  Orosvenor  Square.] 

Tha  contract  to  keep  in  good  repair  does 
not  mean  first  to  put  and  then  to  keep  in 
good  repair. 

[RoLFB,  B. — Here  the  contract  directs 
the  tenant  not  to  use  the  wood  growing  on 
the  finrm  except  kft  new  gates :  that  shews 
it  was  contemplated  to  put  the  gates  into  a 
better  state.] 

[Aldusok,  B. — I  doubt  whether  the 
mwgteal  note  to  BurdeUw.  Withers  i»  good 
law,  although  the  case  itself  is  perfectly 
good ;  for  it  is  not  competent  for  the  tenant 
to  prove  the  state  of  repair  of  the  premises, 
but  only  the  general  class.] 

CSocMimi  and  JPrideanx,  contr&,  were  not 
called  on. 

Per  Cwriam. — The  rule  must  be  absolute 
for  a  new  tnaL 

Rule  ahtobite. 


1847.      \    THS  ATTORNBT  OERKRAL  V, 
Feb.  9.     /  HAtLBTT. 

Injunction  •—  Titl  e—  Irremediable  Itywry 
—Royal  Forest. 

Where  the  title  to  land  is  in  dispute  the 
Court  of  Exchequer  unit  not  grant  an  tn- 
junction  to  restraht  an  act  of  trespass,  but 
tndy  to  prevent  an  irreparable  iigury.    The 

(3)  Z  Bin;.  N.C  4 ;  s.  e.  6  Law  J.  Rep.  (11.8.) 
CJ».  129. 


Court,  therefore,  refused  an  injunction  to 
restrain  the  owner  in  fee  of  a  piece  land 
claimed  by  the  Crown,  but  denied  by  the 
owner  to  be  part  of  a  royal  forest,  from 
cutting  down  holly  trees  and  underwood 
therein,  in  the  manner  in  whieh  they  had 
been  ordinarily  cut  down  for  twenty  years 
pretiously. 

This  was  an  application  for  an  injunc- 
tion to  restrain  ihe  defendant,  Richard 
Hallett,  from  cutting  down  certain  treea 
and  underwood  growing  in  Knighton 
Wood,  in  the  county  of  Essex,  und»  the 
following  dioumstanoes : — An  infi»matian 
filed  by  the  Attorney  Creneral  against  dw 
ddendant  in  Hilary  term,  1847,  stated  in 
substance,  that  Her  Majesty,  in  right  of 
her  Crown,  was  seised  of  the  fcM«st  of 
Waltham,  in  the  county  of  Essex;  that 
no  person  was  entitled  to  cut  down  or  6»- 
stroy  any  of  the  trees  of  the  forest,  although 
they  ahoidd  be  growing  on  his  own  Irad 
within  the  boun<kiry  of  the  forest ;  that  the 
defendant  encroached  on  the  soil  of  the 
forest,  by  unlawfully  erecting  a  fence  and 
digging  a  ditch  upon  the  soil  of  the  forest, 
and  thereby  enclosed  for  his  own  use,  and 
divided  from  the  residue  of  the  forcwt,  a 
eonnderable  extent  of  the  soil  of  the  forest; 
that  in  consequence  of  such  encroachment 
the  Attorney  General  filed  an  information 
against  the  defendant  in  HU.  term,  1846 ; 
that  the  defendant  having  pleaded  to  the 
information,  the  Attorney  (General  demurred 
to  the  plea,  and  that  the  demurrer  having 
been  argued,  stood  for  judgmoit  It  thai 
proceeded  to  state  "  that  the  said  Richard 
Hallett  has  very  lately  commenced  cutting 
down  and  clearing  away  all  the  holly  trees 
and  underwood  in  that  part  of  the  forest 
called  Knighton  Wood,  which  were  and 
are  growing  upon  that  part  of  the  forest 
which  has  been  encroached  upon  and  in- 
closed by  the  said  defendant;" — "  that  the 
sud  defendant  threatens  and  intends  to  cut 
down  all  the  other  trees  and  underwood 
standing  within  that  portion  of  the  said 
forest  which  he  has  encroached  upon  and 
inclosed ;" — "  that  the  trees  and  under- 
wood cut  down  and  threatened  to  be  cut 
down,  form  part  of  the  vert  and  covert  of 
the  siud  forest,  and  that  the  property  of  the 
trees  within  the  said  forest,  that  form  part 
of  the  vert  and  covert  thereof,  is  vested  in 
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Her  Hajeity."  The  information,  in  con- 
clusion, prayed  "  that  the  defendant  might 
be  restrained  from  catting  or  clearing  away 
any  more  trees  or  underwood  growing  with- 
in the  forest."  It  appeared  from  the  affi- 
davits in  support  of  the  information,  that 
the  defendant  had  begun  to  cut  down  holly 
trees  and  underwood  in  Knighton  Wood, 
and  threatened  to  cut  down  everything 
standing  within  a  space  of  about  sixty 
yards  wide  and  more  than  a  quarter  of  a 
mile  long. 

The  defendant,  in  his  answer,  denied 
the  encroachment  on  the  forest ;  and  stated, 
that  the  information  of  Hilary  term,  1846, 
was  filed  against  him  by  reason  of  his 
having  repaired  a  fence  and  ditch  be- 
longing to  and  situate  on  an  estate  called 
Knighton  Wood,  of  which  he  was  seised 
in  fee,  and  which  was  not  part  of  the 
forest,  or  within  it ;  that  the  said  informa- 
tion alleged  that  the  place  where  the  fence 
and  ditch  were,  was  parcel  of  the  forest, 
and  that  the  pleas  demurred  to  deny  that 
allegation  ;  iti&t  the  defendant,  at  the 
proper  season,  commenced  cutting  the  said 
holly  trees  and  underwood,  and  that  he 
had  frequently  cut  them  without  any  hin- 
drance during  the  three  years  that  the  estate 
had  been  his  property ;  that  they  had  been 
eat  in  like  manner  by  former  owners,  dur- 
ing twenty  years  and  upwards;  that  the 
cutting  of  the  holly  trees,  &c.  was  proper 
and  seasonable,  and  in  the  course  of  the 
proper  management  of  the  estate. 

Sir  D.  DuHdas  (Solicitor  General)  and 
Maule  now  moved  accordingly. — The  Court 
will  restrain  the  defendant  from  committing 
waste  within  the  forest.  The  question  wait- 
ing the  judgment  of  the  Court  is,  whether 
defendant's  estate  is  parcel  of  the  forest; 
and  it  is  pending  these  proceedings  that 
the  defendant  hais  committed  the  waste 
compluned  of. 

[Roue,  B. — The  ordinary  rule  is,  that 
if  the  title  is  in  dispute,  you  cannot  have 
an  injunction.] 

The  defendant  admits  that  he  is  cutting 
down  the  wood  on  hb  estate.  If  he  is 
right  in  saying  that  his  estate  is  not  within 
the  forest,  his  inconvenience  in  being  re- 
strained from  cutting  is  small  compared 
to  the  injury  sustained  by  the  Crown,  if 
the  Crown  be  right,  and  the  defendant  is 
allowed  to  cut  them  down.    An  injunction 


jMfidmteMeisaimiatis  adied:  thed^n* 
dant  can  only  suffer  a  little  ^lay.  Tbs 
injury  to  die  Crown  is  irremediable ;  k  will 
lose  all  the  vert.  Cor  the  trees  and  under- 
wood are  vert  —  Co.  Litt.  4  ItuL  'The 
Courts  of  the  Forest,'  317.  Veit  falls 
under  the  term  covert — MantPOotTt  Forat 
Laws,  'Vert,'  pU  1,  and  is,  tberefiorc,  a 
neoeasarv  part  of  the  forest — Co.  IM, 
4  Inst.  289. 

[Fabkk,  B.— There  is  no  doubt  thai 
vert  is  a  necesaary  part  of  the  forest.  The 
question  is,  whether  there  is  such  an  im< 
parable  injury  as  will  induce  this  Court  to 
interfsre  where  there  is  a  &ir  qaeation  cf 
title.] 

By  the  forest  law  a  man,  who  is  owwa  ci 
a  freehold  withki  the  f<»rsst  may  not  eat 
down  trees  on  his  own  land.  Injunotiaiii 
to  restrain  parties  holdiDg  lands  in  Uie  fwest, 
but  not  owning  the  fee,  from  cutting  wood 
growing  on  their  lan^  have  often  bees 
granted  at  the  suit  of  the  Attorney  GenoaL 
The  defendant  was  about  to  make  a  clear- 
ance of  the  whole  land. 

[Aloerbon,  B. — There  is  a  distineiioa 
between  a  trespass  and  an  irremediable 
injury.  The  Court  will  not  generally  isMM 
an  injunction  to  prevent  trespaM,  but  will 
do  so  where  the  injury  is  irremediable.  If 
the  defendant  left  Ute  stumps  of  the  trees  to 
grow  again,  he  would  only  be  taking  a  emp 
of  underwood,  and  would  not  be  dmng  an 
irreparable  injury.  If  one  party  hss  a 
wood,  and  another  daims  it,  equity  will  not 
interfere  by  injunction  to  prevent  the  party 
in  possession  from  cutting  it,  althon^  the 
party  entitled  has  ground  of  compisiDt 
We  are  now  sitting  in  equity.] 

This  is  not  the  case  of  a  wood  simi^y : 
this  is  a  forest.  The  deer  cannot  exist  with- 
out covert;  and,  as  £ar  as  they  are  con- 
cerned, the  injury  u  irreparable,  aldiongh 
the  underwood  might  grow  again. 

[Parke,  B.  —  Whether  the  injury  is 
irreparable  would  seem  to  depend  upon 
whether  it  extended  over  a  part  or  over  the 
whole  forest.  If  the  whole  forest  were  cut 
down  the  injury  would  be  irremediable.] 

Although  this  question  relates  to  a  i 
part  of  the  forest  only,  there  are  many  qaes- 
tions  between  the  Crown  and  other  parties; 
and  if  each  may  cut  down  the  trees  on  his 
own  land,  the  whole  forest  may  be  eaten 
away  bit  by  bit. 
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[Pabkb,  B.— The  qaeation  stOl  is,  whe- 
ther the  land  is  part  of  the  forest.  If  an 
ejectment  were  brought  for  meadow  land, 
the  Court  would  not  grant  an  injunction  to 
prevent  a  party  from  converting  it  into 
arable  land  during  the  trial.] 

[Aldkbson,  B. — We  restrain  a  tenant 
who  has  covenanted  not  so  to  convert  it,  be« 
cause  there  is  no  question  of  title.  If  the 
Coort  decides  that  this  land  is  part  of  the 
forest,  an  injunction  would  be  granted 
immediately.  If  an  ejectment  were  brought 
for  a  house,  the  Court  would  probably  grant 
an  injunction  to  prevent  the  house  from 
being  pulled  down,  or  its  character  from 
being  entirely  changed.  If  the  defendant 
adopted  his  lands  to  be  within  the  forest, 
but  claimed  rights  to  cut  the  timber  down, 
the  case  wonld  be  different.  Here  he  de- 
nies that  the  land  is  parcel  of  the  forest.] 

[Fakkk,  B. — We  are  all  agreed  that 
cutting  down  the  vert  is  waste,  although 
the  germens  may  grow  again.] 

Tba  forest  law  and  the  common  law 
put  different  interpretations  on  the  word 
"waste."  Manwood  draws  a  distinction 
between  waste  and  destruction  in  the  forest—- 
'  Waste  in  Forests,'  pi.  4.  A  parson  has 
been  restrained  from  cutting  timber  in  a 
churchyard.  Knight  v.  Motely{\)  was  the 
case  of  a  bill  for  an  injunction  by  a  patron 
to  restrain  the  parson  from  taking  stone 
from  qnanries  on  the  glebe  land.  Suppose 
the  parson  had  said  the  quarries  were  his 
own,  would  the  Court  have  refused  the  in- 
junction ?  If  the  Court  refuse  this  injunc- 
tion on  the  ground  of  the  title  being  in 
dispute,  a  man  has  nothing  to  do  but  to 
set  up  title  to  the  property  in  every  case 
in  order  to  oust  the  jurisdiction  of  this 
Court.  In  Lowther  v.  Stamper  (2)  the  title 
was  in  dispute.  Kinder  v.  Jonet  (8)  waa 
the  case  of  an  injunction  granted  to  prevent 
trees  from  being  eut  down,  although  Uie 
title  was  in  dispute. 

[Roue,  B. — That  was  ornamental  tim- 
ber, and  therefore  the  injury  would  have 
been  irreparable.] 

Applications  for  injunctions  to  prevent 
property  from  being  dealt  with  during  dis- 
pute are  very  usual ;   for  instance,  with 


respect  to  money  in  the  funds  or  bills  of 
exchange. 

[  Aloeeson,  B. — If  a  bill  of  exchange  is 
handed  over  to  a  third  party  for  value,  he 
would  have  a  title  to  it,  therefore  the  injury 
would  be  irreparable;  for,  as  for  as  the 
contending  parties  are  concerned,  the  bill 
would  be  destroyed.] 

The  principle  is  the  same  here  ;  no  dam- 
ages can  compensate  for  the  injury.  In 
Jones  V.  /ones  (4)  Sir  W.  Grant  says,  "  I 
do  not  see  a  very  good  reason  why  this 
Court,  which  interferes  for  the  preservation 
of  personal  property  pending  a  suit  in  the 
Ecclesiastical  Court,  should  not  interpose 
to  preserve  real  property  pending  a  suit 
concerning  the  validity  of  the  devise."  They 
also  cited  Hanten  v.  Oardiner{6),  MiU 
forces  Equity  Pleading,  p.  1S5,  and  White' 
ehweh  V.  Hotworthg  (fi). 

WiUes,  cantA. — This  motion  ought  t«t 
be  refused,  for  no  case  is  made  out  on  the 
fece  of  the  information  to  induce  the  Court 
to  grant  this  injunction.  The  answer  of 
the  defendant  states,  that  the  alleged  mak- 
ing of  the  fence  and  ditch  is  merely  the 
repair  of  old  ones. 

[Alderson,  B.— The  making  of  the  fence 
and  ditch  are  not  an  irreparable  injury> 
They  might  be  destroyed  to-morrow.] 

The  defendant  states  that  he  has  merely 
cut  down  the  hollies  and  underwood  in  the 
same  way  that  they  have  been  cut  for  twenty 
years  before ;  that  he  is  cutting  them  at  the 
proper  season,  and  in  the  due  and  proper 
management  of  his  estate.  (He  was  th^n 
stopped  by  the  Court.) 

Parke,  B. — We  all  think  the  Court  can- 
not interfere.  The  principle  is,  that  the 
Court  will  not  grant  an  injunction  in  the 
case  of  an  ordinary  trespass,  but  only  where 
an  irreparable  injury  is  threatened.  Cutting 
the  vert  is  waste,  but  it  has  not  been  shewn 
that  it  would  be  irreparable  injury  to  the 
forest  to  cut  it  in  the  manner  and  to  the 
extent  alleged.  No  authority  has  been  dted 
to  satisfy  us  that  the  Court  ought  to  interfere 
in  such  a  case  as  this. 

Aldbrson,  B. — Irreparable  injury  is  that 
which  cannot  be  compensated  for  by  the 


(1)  Amb.  178. 

(2)  3  Atk.  496. 

(3)  17  ves.  na 


(♦)  8  Merir.  173. 

(«)  7  Ves.  305. 

(«)  19  V«B.  212 ;  s.  e.  4  Msu.  &  Selw.  840. 


Digitized  by 


Google 


tS4 


EXCHEQUER  OF  PLEAS : 


deoee  of  the  Conrt.  That  ia  not  the  case 
here.  It  is  not  contended  that  a  party  in 
poeaesaion  may  not  cuItiTate  the  land  or 
cut  underwood  in  the  ordinary  eoniae, 
although  the  title  may  he  in  dispute.  If 
extraordinary  damage  is  to  he  apprehended, 
the  Conrt  would  interpose.  The  defendant 
has  done  no  more  dian  his  ptedeceaeora 
hare  done  for  twenty  years  before. 

RoLVK,  B. — The  practice  of  granting  in- 
junctions has  been  gradually  extended  to 
cases  of  trespass  and  disputed  titles.  The 
Court  will  interfere  if  a  proper  case  be 
made  out  of  an  irreparable  injury  being 
threatened.  It  is  not  suggested  in  the 
bill  that  ineparable  injury  would  result. 
It  merely  suggests  that  the  defendant  haa 
cut  the  holly  trees  and  underwood  in  the 
way  that  his  predecessrara  have  cut  them  for 
twenty  y^us.  Without  saying  that  there 
may  not  be  cases  where  the  Court  Yrould 
interfere,  even  where  a  compensation  might 
be  given  in  damages,  it  is  enough  to  say 
that  I  do  not  think  this  is  such  a  case. 

Platt,  B.  —  No  wanton  spoliation  is 
suggested  here,  but  only  acts  in  the  ordi- 
nary enjoyment  of  property.  If  this  he 
waste  the  Crown  has  a  remedy,  and  may 
recover  damages  by  way  of  compensation. 
Motion  refiued. 
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Pkading— Demurrer— Tenant  at  WiU 
and  from  Year  to  Year — Permissive  Watte 
—Insufficient  Statement. 

Case  for  leaste.  The  ieeUuratioM  stated 
ihat  the  defendant  held  a  dwelUn^'koute  as 
tenant  thereof  to  the  plaintiffs,  under  a  de- 
mise made  hff  the  plaintifi  to  him  ;  by  rea- 
son of  which  tenancy  it  became  the  duty  of 
the  defendant  to  manage  the  tenements  in  a 
proper  manner,  and  not  to  permit  waste;  yet 
the  defendant  did  not  manage  the  tenements 
in  a  proper  manner,  but,  on  the  contrary, 
permitted  the  dwelUny-house  to  become  waste 
and  rmnoM  :—Held,  first,  that  the  declara- 
tion was  bad  on  general  demurrer,  as  it  was 
consistent  with  its  eUlegations  that  the  defen- 
dant was  tenant  at  will  to  the  plaintiffs,  and 
therefore  not  li^le  for  permissive  waste; 


secondly,  that  the  statement  of  Que  teaney 
was  not  am  anMguous  but  an  insuffieint 
statement, 

Qxutn  Whether  a  tenant  from  year  (• 
year  is  liable  for  permissive  waste. 

Case  for  waste.  The  declaration  stated 
that  whereas  the  defendant  heretofore,  to 
wit,  on  &c, held  and  occupied  ac(ttaiaiaes> 
snage,  dweUing-house,  &c,  as  tenant  thereof 
to  the  plaintiA,  under  a  demise  thenof 
made  by  the  pUintift  to  the  deCmdant,  tbe 
reversion  thereof  belonging  to  die  plaintifi, 
by  reaaon  of  wliidi  sirid  tenancy  it  beouae 
and  was  the  duty  of  the  defendant  during 
all  the  time  aforesaid  to  manage  and  see 
the  tenementa  in  a  tenantUke  and  proper 
manner,  and  not  to  permit  or  commit  vaile 
thereto ;  yet  the  defendant  did  not  nor  weald 
manage  and  use  the  tenements  in  a  tenant- 
like  and  proper  manner,  but,  on  the  eon* 
trary  thereof^  wrongftdly  and  unjustly  suf- 
fered and  permitted  die  said  mcssaigr, 
dwelling-house,  &c.  to  became,  be,  nd 
remain,  and  the  same  still  are  waste,  naa- 
ous,  &c.,  for  want  of  tenantable  and  neeet- 
sary  repairs,  and  for  want  of  bemg  msaaged 
in  a  tenandike  and  proper  manner. 

Demurrer  to  ao  much  of  the  dedarstiaa 
as  diarges  diat  the  defendant  did  peraiit 
waste,  and  the  grievancea  therein  mentioMd, 
which  woe  and  are  permisaiTe  waste. 

The  point  for  argument  waa,  that  under 
the  demise,  as  stated  in  the  dedaratkw,  the 
defendant  waa  not  by  law  liable  for  pomis- 
sive  waste. 

/.  Pitt  Taylor,  in  support  of  die  decmr- 
ter  (Nov.  S8).— The  declaration  to  tin 
ease  states  nothing  more  than  the  snpis 
relation  of  landlord  and  t«iant;  and  ths 
question  is,  whether,  under  theae  drens- 
stances,  the  defendant,  the  tenant,  is  liable 
for  permissive  waste.  No  period  for  the 
duration  of  the  tenancy  ia  stated  in  dM 
declaration.  No  rent  is  named,  and  none 
is  alleged  to  have  been  paid.  It,  theRiare, 
cannot  be  inferred  that  the  defendant  had 
any  larger  interest  in  the  premiaea  dioi  dttt 
of  a  mere  tenant  at  wUl.  If  the  statement 
in  the  declaration  is  defective  or  iiiil%iiiWi 
"  that  construction  dudl  he  adoaced  iMA 
is  most  unfavourable  to  the  part3nMadisg'^— 
Stephen  on  Pleading,  415.  It  n  dear  dat 
no  action  for  permissive  wwta  wil  lie 
against  a  tenant  at  wilL      The  case  of 
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Tmrriamo  v.  Yoiutg  (1)  shewg  that  an  aeticm 
for  pemiasiTe  waate  inll  not  lie  even  against 
a  tenant  from  year  to  year.  He  also  cited 
and  referred  to  The  Quee»  v.  St.  S^fmkkre 
(a),  and  GrooM  t.  Wat{S). 

The  case  stood  over  until  the  20th  of 
Jaanary,  idien  the  Cooit  called  upon 

BramwtU,  to  support  the  declaration.— 
The  declaration  is  demurred  to  generally  on 
tlie  ground  of  ambiguity,  and,  therefore, 
mmt  not  be  construed  as  unfavourably  as  if 
it  were  a  case  of  special  demurrer — Bevini 
r.  Hmlme{4). 

[Parks,  fi. — The  plainti&  must  eon- 
tend  that  evoy  tenant,  even  a  tenant  at 
will,  is  lidtle  for  permissive  waste.] 

The  statements  in  the  dedaratwn  are 
oooaistent  either  with  a  totancy  for  years 
or  at  wHl;  and  the  defendant  ot^t,  there- 
fbce,  to  have  pointed  out  the  objection  by 
apodal  demurrer— 1  Chit.  Plead.  260.  The 
laagnage  of  the  declaration  has  reference 
ratlier  to  a  tenancy  for  yean  than  at  will.— 
H«  cited,  as  to  ti^  point,  Stead  v.  Poger 
(5)»  and  Germain  v.  Orehard{6).  Secondly, 
it  ia  not  competent  for  the  defendant  to 
aay,  onder  these  pleadings,  that  an  action 
for  permissive  waste  will  not  lie,  whatever 
be  the  nature  of  the  tenancy ;  for  by  de- 
maning  to  the  declaration,  which  states 
that  it  became  the  duty  of  the  defendant  to 
manage  the  tenements  in  a  proper  manner, 
and  not  to  permit  waste,  he  lus  admitted 
tlie  existence  of  such  a  tenancy  as  entailed 
that  obligation.  The  proper  mode  of  rais- 
ing the  question  was  by  txaversing  the 
holding  on  the  terms  alle^.  As  the  alle- 
gation now  stands  it  is  merely  an  inartifiniiJ 
■tateaoent  of  a  holding  on  thoae  terms— 
HaUtfattt.  ChambereXl).  Again,  an  ac- 
tios for  permissive  waste  will  lie  against  a 
tenant  from  year  to  year,  and  a  tenant  from 
year  to  year  is  a  tenant  for  years.  Gibeon 
r.  ffeli*  (8)  will  be  relied  on  by  the  other 


<*)  ?  9^  *  Pvifi 


9  Q.B.  lUp.  585 ;  a.0. 14  Law  J.  Rep.  (if.8.) 
ILiiC.  8. 

^)  8  Ad.  &  EL  772 :  ■.  c  8  Uw  J.  Rep.  (aa.) 

(4)  IS  Blee.  &  Wels.  88 ;  ■.  e.  15  Law  J.  Rep. 
irnkS  Kaeh.  224. 

(C)  1  Com.  B.  Rep.  782;  i.e.  H  Law  J.  Rep. 
-)  C.P.  2S1. 
Selk.  346. 

Me«.  &  Wels. 662;  a.  e.  8  Law  J.  Rep. 
€n^)  Each.  117. 

(8>  1  New  Hep.  290. 
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ride,  hut  is  not  in  point.  He  also  cited  The 
Ckmntw  of  Skrewibmrg't  ease  (9),  Co.  LiU. 
56,  and  note  1  to  57  a,  2  Intt,  145,  the 
Statute  of  Gloucester,  6  Edw.  1.  c.  6,  Jonee 
T.  HiUilO),  and  Heme  Y.Bembov{\\). 

J.  put  Taylor,  in  reply. — The  declara- 
tion does  not  oontun  any  statement  of  the 
duration  of  the  tenancy  or  of  the  amount 
of  rent  reserved  or  paid,  and  therefore  the 
Court  will  infer  that  it  was  a  tenancy  at 
will  only— Aoe  v.  Leee  (12),  RichardtOH 
V.  Langridge  (13),  Doe  d.  UuU  v.  Wood 
(14).  Again,  this  ia  not  an  ambiguous, 
but  an  insufficient  statement,  and  therefore 
is  not  cured  on  general  demurrer.  The  de- 
fendant could  not  have  taken  issue  upon 
the  words,  "by  reason  whereof,"  ftc.,  as 
that  would  be  a  traverse  of  a  question  of 
law.  It  woold  have  been  otherwise  if  the 
declaration  had  stated  the  terms  of  the 
tenancy.  Lastly,  an  action  for  permisnve 
waste  will  not  lie  against  a  tenant  from  year 
to  year.  The  case  of  Gibson  v.  fVelli  ia  a 
distinct  authority  for  that  position.  Heme 
V.  Bembow,  Jonet  v.  Hill,  and  Torriano  v. 
Youiuf  are  also  in  point.  The  latter  case 
was  referred  to  by  Patteson,  J.,  in  Martin 
V.  GiUham  (15).  He  also  referred  to  Har- 
greave's  note  to  1  InH.  57,  a,  2  Roll.  Abr. 
816,  and  the  Statutes  of  Marlbridge  and 
Gloucester. 

Pabke,  B. — I  think  the  defendant  is 
entitled  to  judgment :  Uie  statement  in  the 
declaration  is  clearly  defective.  Suppose 
an  action  brought  against  a  sheriff,  as  in 
Ashbjf  V.  White  (16),  for  not  accepting  a 
party  tendering  his  vote,  would  it  be  enough 
for  tiie  plaintiff  to  state  that  he  held  pre- 
mises at  the  rent  of  40*.  ?  Surely  that  state- 
ment would  not  be  sufficient.  Here  there 
is  no  allegation  of  a  circumstance  which 
clearly  ought  to  be  avored,  namely,  that 
the  defendant  was  either  tenant  for  life  or 
yean,  or  from  year  to  year.  If  the  party 
was  merely  a  tenant  at  will,  it  is  conceded 

(9)  6  Rep.  IS,  b. 

1 10)  1  B.  Moo.  100;  1.  e.  7  Teunt  392. 

(11)  4  Taunt.  764. 

(12)  2  W.  BUck.1172. 
(IS)  4T«aiiLlSl. 

(14)  14  Mee.  &  Wels.  682 ;  «.e.  15  Law  J.  Rep. 
(».t.)  Exch.  41. 

(15)  7  Ad.  &  n.  548  ;  ».  o.  7  Uw  J.  Rep.  (u.i.) 
Q.B.  11. 

(16)  1  Sslk.  19. 
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Uiat  he  would  not  be  liable.  The  state- 
ment  in  the  declaration  is  cleaily  insuffici- 
ent ;  and  the  plaintiff  had  better  consider 
whether  he  can  amend.  As  to  the  question 
of  an  action  for  permissive  waste  lying 
against  a  tenant  from  year  to  year,  all  the 
cases  are  collected  in  the  note  to  Greets  v. 
CoU  (17).  The  learned  editor  there  says, 
that  "  some  recent  decisions  have  made  it 
doubtful  whether  an  action  on  the  ease  for 
permissive  waste  can  be  maintained  against 
a  tenant  for  years."  Here  the  declaratian 
is  insufficient  on  general  demurrer,  in  not 
bringing  the  case  of  the  defendant  within 
that  class  of  decisions  which  shew  him  to 
be  liable  to  an  action  for  permissive  waste. 
It  is  not  an  ambiguous,  but  a  defective 
Statement.  The  declaration  ought  to  have 
alleged  .that  the  defendant  was  either  tenant 
for  life  or  for  years.  It  is  agreed  on  all 
hands  that  a  tenant  at  will  would  not  be 
liable  to  an  action  for  permissive  waste.  We 
give  no  opinion  as  to  the  liability  of  a 
tenant  from  year  to  year. 

Aldbbson,  B.,  Rolfe,  B.,  and  Platt, 
B.  concnired. 

Judgment  for  the  dt/eudanL 


1846.      1        HUOGINS  V.    WAYDSr  AMD 

May  2.   J  anotheb. 

Highway  Act,  6^6  Will.  4.  c.  50.  ss. 
64,  109 — Survey OTB  of  Highway* — Notice 
of  Action. 

The  defendants,  who  had  been  appointed 
surveyors  of  the  highways,  but  in  an  informal 
manner,  bon&  fide  believing  themselves  to 
be  such  surveyors,  and  to  have  been  duly 
appointed,  cut  down  a  tree  which  overhung 
the  highway,  and  was  a  nuisance  to  it : — 
Held,  that  they  were  entitled  to  notice  of 
action  under  the  Highway  Act,  5  4"  6  fVill.4. 
c,  50.  s.  100.  as  for  a  thing  done  in  pursu- 
ance of  the  act. 

Trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  cutting  down  his  trees. 

Plea — Not  guilty  by  statute. 

At  the  trial,  before  Coltman,  J.,  at  the 
Northamptonshire  Spring  Assizes,  in  1846, 
the  followipg  facts  appeared  : — The  defen- 

(17)  2  Wms.  Sannd.  252,  b. 


dantt  justified  the  trespass  conplsiMd  of 
on  the  ground  that  they  were  surveyon  of 
the  highways,  and  had  cut  down  the  tne 
in  question  in  pursuance  of  the  High- 
way Act,  5  &  .6  WiU.  4.  c.  SO.  s.  64,  on 
the  ground  of  its  overhanging  the  high- 
way, and  being  a  nuisance  hereto.  On 
the  22nd  of  April  1845,  the  inhabitants  of 
the  parish,  in  vestry  assembfed<  appointed 
the  plaintiff  and  the  defendant  W^dey 
snrveyon  of  the  highways  £as  tike  easaiag 
year.  On  the  30tb  of  April  they  agun 
met,  and  resdnded  Uieappointaoentof  the 
plainti£^  and  appmnted  the  dnfrndanl  FieU 
to  act  ,as  snrveyw  with  Waydey.  It  ap* 
peared  that  the  appointnieat  of  the  deiiw- 
dants  was  infiirmal  owing  to  an  wnissioB  to 
oomply  with  the  requisites  itf  the  act  sf 
parliament.  The  act  ooasplBined  «f  m 
comroittad  by  the  defendants  shmtly  sfttr 
their  appointment.  No  notice  of  aetisa 
had  beMi  given  to  the  defendants.  Uader 
these  cinaunatances  it  was  oontended  ihit 
they  were  entitled  to  the  verdict,  as  the 
trespass  comphnnad  of  was  aa  net  done  h) 
them  in  pussnaooe  of  the  act  of  psdisant 
within  the  meaning  of  tha  109tb  seetioa  (1). 

For  the  plamtiSP  it  was  centendsd,  thst 
as  the  defendants  had  been  mfonajdly  sp- 
pointed,  they  were  not  entitled  to  the  pro- 
tection of  the  act  of  padiament.  Thelan- 
ed  Judge  was  of  a  contrary  opinion ;  snd, 
nnder  his  diiecdon,  the.  jury  retuned  s 
verdict  for  the  defendanta. 

Humfrey  moved  for  a  new  trial  (April 
17th),  on  the  ground  of  misdirection,  and 
contended,  that  as  the  defendsaits  had  bees 
nppointsd  sorveyois  in  an  infimnal  auBner, 
they  could  not  be  considered  to  have  aelsd 
in  pursuance  of  the  act  of  parhsmwnt  He 
cited  Jones  v.  WiOiams  (2),  Busk  v.  Cms 
(3),  Lidster  v.  Borrtiw  (4),  and  The  Q»*es 
V.  Um  Juttiees  of  St.  Clment,  Ipmvidt(i). 

( 1 )  That  section  enacts,  "  Tljat  no  action  or  wit 
shall  be  commenced  against  any  person  (tittBj- 
thing  done  in  pursuance  of  or  onder  tlie  iDtkeiitJ 
ot  this  act,  until  tweoly-one  days'  notica  has  koa 
given  thereof  in  writing  to  the  Justice,  surrqVi 
or  other  person  against  whom  such  action  il  is- 
tended  to  be  bronght."  ito. 

(2)  3  B.  &  C.  672 i  B.  c  3  I.aw  J.  Ref.  K.R 
112. 

(3)  4Bing.  N.C.*U  a.  c.  7  Uw  J.  Rep.  (SJ-) 
C.P.  38. 

(4)  9  Ad.&  El.  65 1;  i.c.  8  Law  J.  Bep.  (XA) 
61.C.  27.  -    ; 

(5)  12  Ad.  &  El.  177. 

»S«3. 
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The  Contt  said  the  case  of  Hughet  v.  Buck- 
land  (6),  whieh  was  standing  on  the  new 
trial  paper  for  argument,  raised  a  question 
simikr  to  the  present.  They  would,  there- 
fore, postpone  their  dedsion,  and  also 
flonsult  the  learned  Judge  who  tried  the 
present  cause. 

Pollock,  C.B.  now  said— Oar  decision 
in  the  case  of  Hughes  v.  Buekland,  which 
was  given  on  the  24th  of  April,  proceeded 
en  the  words,  "  any  person  acting  in  pur- 
stiance  of  this  act,"  which  we  considered  to 
have  a  more  comprehensiTe  operation  than 
die  language  of  the  24  Geo.  2.  c.  44,  which 
relates  to  Justices.  In  that  case  we  held 
that  the  defendants  were  entitled  to  notice 
of  action,  although  the  place  where  the 
trespass  was  committed  was  without  the 
Hmits  of  the  fishery.  In  the  present  case 
H  is  objected  that  the  defiendants  have  been 
informally  appointed  surveyors  of  the  high- 
ways. Bat  still  they  have  been  appointed 
in  £»ct,  and  were  acting  in  pursuance  of 
the  act  of  parliament,  believing  that  they 
were  surveyors  of  the  highways,  and  had 
been  duly  appointed.  The  point  is  in  effect 
identical  with  that  of  Hughes  v.  Buekland, 
aad  therefore  the. rule  must  be 

Refused. 


1846.     1 
pril  28.  / 


BODOERB    AND    ANOTHER    V, 
HAW. 


April 

Set-off- — Reduetiott  of  Damages — Execu- 
tion— Money  paid — Partners. 

Where  a  set-off  is  pleaded  to  the  whole 
declaration,  and  the  amount  proved  under  it 
does  not  cover  the  plaintiffs  demand,  the 
mam  proved  will  go  in  reduction  of  damages, 
hmi  the  defendant  will  not  be  entitled  to  a 
verdict  on  the  plea  for  the  amount  proved. 

The  plaintiffs  and  the  defendant  having 
dinohed  partnership,  the  former  agreed  to 
take  aU  the  debts  on  themselves,  and  release 
the  defendant  therefrom,  the  latter  giving 
tkem  m  bondfbr  a  sum  of  money  payable  by 
huialments.  The  plaintiffs  having  failed 
la  pay  the  debts,  the  defendant  was  sued  by 
m  creditor,  and  the  sheriff,  having  taken  his 
goods  in  execution,  paid  the  debt  otU  of  the 
jproeeeds. 

(6)15  Mm.  &  Welt.  346 ;  •.  e.  15  Law  J.  Rep. 
(va)  Ezeh.  233. 

MBW  SSBUtS,  XVI.— BZCBBft 


Semble— <Aa<  in  an  action  by  the  plaits- 
tiffs,  on  the  bond,  the  defendant  was  entitled 
to  set  off,  as  money  paid,  the  amount  so  paid 
by  the  sheriff. 

This  was  an  action  of  debt  on  a  bond,  in 
a  penalty  of  4,000^.,  conditioned  for  the 
payment  of  2,000/.  by  instalments.  The 
'defendant  pleaded  non  est  factum,  and  a 
set-off. 

At  the  trial,  before  Rolfe,  B.,  at  the 
Spring  Assizes  at  Liverpool,  1844,  a  ver> 
diet  was  found  for  the  plaintiffs,  damages 
1,725{.,  with  leave  to  the  defendant  to  move 
to  reduce  the  damages  to  216/.  6«.  Id.,  or 
to  such  other  sum  as  the  Court  should  direct. 
The  case  was  argued  in  Easter  term,  1844, 
by- 

Martin  and  Cromplon,  for  the  plaintifib; 
and  by 

Knowles  and  Cowling,  for  the  defendant. 

The  facts  and  arguments  are  not  set  out, 
as  they  are  sufficiently  stated  in  the  judg- 
ment. 

Pollock,  C.B. — This  was  an  action  on  a 
bond,  with  a  penalty  of  4,000/.,  conditioned 
for  the  payment  of  2,000/.,  by  different  in- 
stalments. At  the  trial,  before  my  Brother 
Rolfe,  at  the  Liverpool  Spring  Assizes, 
1844,  it  appeared  that  the  defendant  pleaded 
a  set-off,  on  which  issue  was  joined.  The 
periods  of  payment  had  all  elapsed,  and 
1,725/.  remained  due,  which  was  claimed  in 
the  action.  The  defendant's  set-off  arose 
under  these  circumstances :  The  two  plaintiffii 
and  the  defendant  had  been  partners.  They 
agreed  to  dissolve  the  partnership  in  1840 ; 
the  two  plaintiffs  agreed  to  bJie  all  the 
debts  Oh  themselves,  and  to  release  the 
defendant  from  all  liability  as  to  the  joint 
concern ;  and  this  was  the  consideration  for 
the  bond  upon  which  the  action  was  brought. 
We  have  no  doubt  that  this  amounted  to  a 
covenant  to  pay  the  debts,  and  that,  as  be- 
tween the  plaintiffs  and  the  defendant,  the 
defendant  became  surety  only.  The  plain- 
tifis,  however,  did  not  pay  all  the  debts  ; 
but  the  defendant  was  sued,  with  them,  by 
the  holder  of  a  bill  for  1730/.,  dated  in  Sep- 
tember 1839,  drawn  by  one  of  the  plaintifi 
on  the  firm.  Before  the  action  was  brought, 
the  defendant  had  paid  to  the  holder  of  the 
bill  the  sums  of  500/.,  500/.,  and  60/., 
amounting  to  1,060/. ;  and  a  sum  of  448/. 
T 
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had  been  paid  by  the  sherifF,  under  an  exe> 
cution  against  the  defendant's  goods,  in  an 
action  at  the  suit  of  the  holder  of  the  bill. 
At  the  trial  a  verdict  was  taken  for  the  sum 
claimed  in  the  action,  viz.,  l,7iSl.,  and 
leave  was  reserved  to  the  defendant  to.  move 
to  reduce  that  amount  to  2161.  6$.  id,,  or 
such  sum  as  the  Court  should,  under  the 
circumstances,  direct.  Mr.  Knowles,  ac- 
cordingly, obtained  a  rule  to  shew  cause  in 
Easter  term,  1 844,  which  was  argued  befine 
my  Brothers  Gumey  and  Rolfe  and  myself, 
in  the  same  term.  Two  points  were  made 
on  behalf  of  the  plaintiffs :  first,  that,  as  the 
set-off  proved  diid  not  cover  the  plaintiffs' 
demand,  the  plea  was  disproved,  and  could 
not  avail  in  reduction  of  damages;  secondly, 
that,  as  part  of  the  set-off  consisted  of 
money  levied  under  an  execution  against 
the  defendant's  goods,  and  not  paid  by  the 
defendant  direoUy  in  money,  it  could  not 
be  made  the  subject  of  set-off  as  money 
paid ;  and  the  case  of  Moore  v.  PyrA«(l) 
was  cited  as  an  authority  on  that  point. 
With  respect  to  the  first  point,  there  is  no 
set-off  at  common  law ;  it  is  merely  under 
the  Statutes  of  Set-off;  and  the  question 
turns  upon  the  construction  which  those 
statutes  have  received,  or  ought  to  receive. 
The  first  statute  is  the  2  Geo.  2.  c.  23. 
s.  13,  amended  and  made  perpetual  by  the 
8  Geo.  2.  c.  24.  ss.  4  &  5.  The  expression 
in  the  last  act,  that,  "  in  case  the  plaintiff 
shall  recover  in  any  such  action  or  suit, 
judgment  shall  be  entered  for  no  more  than 
shall  appear  to  be  truly  and  justly  due  to 
the  plaintiff,  after  one  debt  being  set  against 
the  other,"  &c.,  imports  that  a  set-off,  if 
pleaded  and  proved,  shall  prevail  in  re- 
ducing the  amount,  though  it  may  not 
wholly  cover  the  plaintiff's  demand;  In 
Collins  V.  CoUttu{2),  Lord  Mansfield, 
on  the  argument,  threw  out  that  a  set-off, 
under  the  8  Geo.  2,  must  have  the  same 
effect  as  payment  under  8  &  9  Will.  3. 
c.  11;  and  when,  after  deliberation,  the 
Court  gave  judgment,  it  was  expressly 
held  that  a  set-off  was  equivalent  to  actuid 
payment,  and  that  a  balance  must  be  struck, 
as  in  equity  and  justice  it  ought.  We 
believe  this  exposition  of  the  statute  has 
been  acted  upon  ever  since,  in  Westminster 

(1)  11  Eut,  52. 

(2)  3  Burr.  820. 


Hall,  and  has  not  bean  4oabted,  vim 
the  mistaken  rqioit  of  the  eue  of  Jaci 
T.  Tuck  (8)  is  an  exoeptiao.  It  is  eoa- 
tended,  for  the  plaintiSa,  that  if  the  plea  of 
set-off,  pleaded  to  the  whole,  does  not  in 
proof  cover  the  whole,  it  will  Avail  aething; 
and  not  only  die  defendant  eaanot  have  a 
verdict  to  the  extent  of  the  set-off  proved 
(which  is  undoubtedly  correct),  bat  the  set- 
off, though  proved,  cannot  operate  in  redae- 
tion  of  damages.  We  think  this  caoBothe 
supported  upon  authority  or  oa  pmeifk. 
The  case  of  Tnek  v.  Tmek,  cited  fin  the 
plaintiff,  shews  that  th«  defendaat  eauot 
have  a  verdict  on  the  [dea  of  aet^oi^  unless 
the  plea  covers  the  plaintiff 's  demand,  ather 
as  it  stood  originally,  or  as  reduoed  by  awae 
other  plea ;  but  it  is  no  autbori^  Car  de- 
priving the  defendant  of  the  bencit  of  the 
set-offinceduetionof  daaiagea;  fiDr,aceeid' 
to  the  report  in  Mee,  ^  Wtl*.  (stated  by 
the  counsel  in  the  case  to  be  a  eoneet 
report)  this  benefit  was  expressly  allowad. 
In  CeiMM*  T.  Paddo*  (4)  it  wm  bdd  that 
the  plea  of  8et««ff  was  not  now  to  be  co*- 
stmed  strictly ;  and  in  Moort  t.  Bmtim(i) 
it  was  held  that  a  plea  of  set-off  was  aet 
dtvisible ;  and  that,  if  it  fuled  to  eovar  tiw 
demand,  the  plaintiff  waa  entitled  t«  a  vcc- 
dict  on  the  wh<^  plea.  But  there  ia  ■•- 
thing  in  that  case,  or  in  any  of  the  eases,  to 
shew  that  the  defendant  n^t  not  have  the 
benefit  in  reduction  of  the  damagea,  alAoagh 
the  plea  was  found  agMnat  hun;  aad  la 
giving  the  judgment  of  tiie  Court  ia  that 
case,  Lord  Denman  says,  "  Thovgh  the 
plea  is  no  bar  to  the  action,  the  erideaee 
might  nduce  the  damages."  Is  2WA  «. 
Tuek  the  set-off  was  allowed  at  the  \M. 
to  reduce  the  damages,  thoq|^  tbo  Coart 
would  not  enter  a  veidiot  ibr  the  vmmmti 
proved ;  and  ia  Bantu  v.  Bmtdter  (6)  da 
same  course  was  adopted.  We  aas,  ^aee- 
fore,  clearly  of  opinion,  that,  as  to  the  aasa 
actiially  paid,  the  set-off  most  avail »  m> 
ducing  the  damages. 

With  respect  to  the  other  point,  it  ja 
certainly  decided,  in  Macre  t.  i^ynfte,  Aat 

(3)  7  Dowl.  P.C.  37S ;  mora  eorreethr  i»yli< 
in  6  Mm.  &  Wels.  109  ;  s.  «.  S  Lawl.  Sep.  (ISA) 
Ezeb.  IM. 

(4)  3Cr.M.a(R.547ia.«.fiUwJ.ltv.(aA) 
Ezeb.  49. 

(6)  7  Ad.  tt  EL£95  i  (.e.  7  Uw  J.  Ban.  tmjt.) 
Q.B.  20. 
(6)  9  Car.  &  Pay.  7ac 
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when  the  goods  of  a  party  Uken  as  a  dis- 
trass  for  rent,  whleh  ongtat  to  have  been 
paid  by  another,  were  actually  sold,  the 
party  injured  could  not  recover  as  for  money 
paid,  though  be  m^bt  have  maintained  sach 
8B  action  had  he  paid  the  rent  in  money 
uader  the  pressure  of  the  distress,  instead 
of  atl»wlng  his  goods  to  be  sold — see  EacaU 
r.  faftridge  (7).  The  present  case  is  not 
precisely  the  same :  here  the  defendant's 
goods  were  taken,  not  nnder  a  distress,  but 
nnder  a  writ  of  fi.  fa.,  which  directs  the 
aheriff  to  make  of  the  defendant's  goods  in 
that  action  "  so  much  money ;"  and  the 
riieriff  has  so  done :  he  has  made  money  of 
the  defendant's  goods,  and  therewith  has 
paid  the  claim  in  the  action.  The  redress 
for  money  paid  is  moch  more  simple  and 
ben^eial  tJtan  a  special  action  upon  the 
caac  of  which  U>is  is  an  instance.  Here 
tite  phuntifib  are  suing  on  the  consideration 
for  their  promise  to  indemnify ;  and  the 
defendant,  it  is  contended,  cannot  set  off 
tlM  money  paid  by  the  prodnce  of  his 
goods  in  consequence  of  the  Ineach  of  that 
promise.  We  cannot  see  upon  what  prin- 
eipla  a  man  may  not  set  off  money  paid  by 
tike  produce  of  his  goods,  as  well  as  money 
paid  indirectly,  ^hout  any  sale  of  his 
goods.  If  a  man's  goods  are  taken  by  an 
act  of  trespass,  and  are  subsequently  sold 
fey  the  trespasser,  and  turned  into  money, 
be  may  maintain  trespass  for  the  forcible 
injinry;  or,  waiving  the  force,  he  may 
maintain  trover  for  the  wrong ;  or,  waiving 
t&e  tort  altogether,  he  may  sue  for  money 
liad  and  received.  In  this  case,  the  surplus 
4f  the  sale,  after  paying  the  debt,  would 
dearly  belong  to  the  party,  and  he  might 
■ae  Uie  sheriff  as  ft>r  money  had  and  receiveid ; 
wid  if  with  the  residue  the  sheriff  has  paid 
a  debt  that  the  plaintiffs  were  bonnd  to  pay, 
tM  Aink  it  is,  at  least,  doubtful  whether  it 
%•  not  more  in  the  spirit  of  the  law  that  a 
aet-off  should  be  allowed  in  such  a  case 
than  a  party  should  be  driven  to  a  special 
action.  In  Mtrrywtatker  ▼.  Nixan  (8), 
sui  aettco  had  l>een  brought  against  two 
defendants  for  a  tort,  and  the  damages 
zeoovered  were  levied,  as  the  report  states, 
wholly  on  the  plaintiff,  and  he  sued  as  for 
flMmey  paid.     It  waa  decided  that  no  con- 


tribution could  be  claimed  as  between 
wrong-doers ;  but  neither  at  the  trial  nor  on 
the  motion  was  it  suggested  that  the  action 
wonld  not  lie  because  the  money  was  levied, 
and  not  paid,  if  that  waa  the  fact,  as  maybe 
collected,  though  not  viith  certainty,  from 
the  report.  Lord  Kenyon,  in  that  case, 
said,  there  was  a  clear  distinction  between 
tort  and  assumpsit ;  and  intimated  that  the 
action  might  have  been  maintained  if  the 
action  had  been  one  of  contract,  and  not 
tort ;  and  it  may  be  observed  that  this  case 
was  not  cited  at  the  bar,  or  noticed  by  the 
Court  in  Moore  v.  Pgrke.  With  respect  to 
the  necessity  of  actual  payment  of  money, 
it  may  be  remarked  that,  although  in  Max- 
weU  V.  Jameton  (9)  it  was  held  that  giving 
a  bond  to  pay  is  not  equivalent  to  payment, 
yet  in  BareUuf  v.  Gooeh  (10)  Lord  Kenyon 
decides,  that  if  a  surety  satisfied  and  ex- 
tingnshed  the  debt  of  the  principal,  by 
givii^  a  note  which  was  accepted  in  pay- 
ment, he  might  maintain  an  action  for 
money  paid  before  the  note  was  due.  Upon 
the  whole,  we  think  there  is  so  much  doubt 
in  applying  the  case  of  Moore  v.  Fyrike 
to  the  present  case,  or  in  the  principle  of 
that  decision,  that  we  think  an  opportunity 
ought  to  be  given  to  the  defendant  (if  he 
desires  it)  to  put  this  upon  the  record  by 
special  verdict  or  bill  of  exceptions,  which 
can  easily  be  done  by  arrangement  between 
the  parties. 

The  case  stood  over,  but  was  afterwards 
compromised  by  the  parties. 


1847.       \  SLATER  AND  MARIA   ANN,   HIS 
Feb.  21.  J         WIFE,  V.  DANOBRFIELD. 

Devise — Estates  for  Life  and  in  Tail — 
"  Issue,"  Construction  of— 3  «J-  4  Will.  4. 
c.  74. — Deed  of  Disenlailer. 

A  testator  devised  lands  to  his  grandson 
G.-  D,  to  hold  the  same  to  the  use  of  G.  D, 
for  and  during  the  term  of  his  natural  life, 
and  after  his  decease  to  the  use  of  all  and 
every  the  lawful  issue  of  O.  D,  their  heirs 
and  assigns  for  ever,  equally,  as  tenants  in 
eommon,  and  not  as  joint  tenants,  when  and 
as  he,  she,  or  they  shall  attain  his,  her,  or 


(7)  8  Term  Rep.  308. 

(8)  Ibid.  186. 


(9)  2  B.  &  AM.  SI. 

(10)  2  Esp.  «71. 
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their  age  or  aget  of  twenty-one  yeare.  The 
tettator  then  devised  the  residue  of  his  real 
and  personal  estate  to  his  daughter  S.  D,  to 
her  sole  and  separate  use.  G.  D,  in  his 
lifetime,  executed  a  deed  of  disentailer,  and 
died  uithout  issue: — Held,  that  the  word 
"  issue"  was  a  word  of  purchase  and  not  of 
limitation ;  that  0.  D.  took  an  estate  for  his 
life,  and  not  an  estate  tail;  and  that  the 
deed  of  disentailer,  operating  only  under 
the  statute  i  ^  4,  Will.  4.  e.  74,  and  its 
effect  depending  on  its  being  executed  by  a 
tenant  in  tail,  did  not  divest  the  contingent 
estates,  and  that  after  the  death  of  Q.  D. 
the  residuary  devise  to  S.  D.  took  effect. 

Detinne  for  title  deeds. 

Plea — First,  Non  detinet;  secondly,  a 
trayerse  that  the  plaintiBs,  in  right  of  the 
plaintiff  Maria  Ann,  were  possessed,  as  of 
their  own  property,  of  the  said  title  deeds. 

The  following  case  was  stated  by  consent 
for  the  opinion  of  this  Court :  —  Henry 
Taylor,  of  Barking,  in  Essex,  carpenter, 
being  seised  in  his  demesne  as  of  fee,  of  and 
in  the  hereditaments  for  the  deeds  and  writ- 
ings relating  to  which  this  action  is  brought 
(and  which  are  hereafter  described  as  "  the 
premises  in  question"),  on  the  21st  day  of 
August  1823,  duly  made,  signed,  and  pub- 
lished his  last  will  and  testament  in  writing, 
bearing  date  the  same  day  and  year  afore- 
said, and  thereby  (amongst  other  things) 
gare  and  devised  the  premises  in  question 
in  the  words  following : — "Also,  I  give  and 
devise  unto  my  grandson,  G^rge  Danger- 
field,  all  those  three  freehold  messuages 
or  tenements  which  I  purchased  of  James 
Hawkins  Hayllar,  with  the  outhouses,  yards 
and  gardens,  and  appurtenances  thereto 
belonging,  situate  in  the  High  Street  of 
Barking  aforesaid,  and  now  in  the  occupa- 
tion of  William  Bowers,  John  Wallrond, 
and  William  Reid  ;  also  all  that  freehold 
piece  or  parcel  of  marsh  land,  which  I  pur- 
chased of  James  Sanders,  Esq.,  called  Little 
Paradise  Marsh,  containing,  by  estimation, 
four  acres,  or  thereabouts,  with  the  appur- 
tenances thereunto  belonging,  situate  in 
Barking  aforesaid,  and  now  in  the  occupa- 
tion of  James  Crow,  his  undertenants  or 
assigns,  to  hold  the  same  unto  and  to  the 
use  of  my  grandson  George  Dangerfield,  for 
and  during  the  term  of  his  natural  life; 
and  from  and  immediately  after  his  decease, 


I  give  and  devise  the  same  unto  and  to  the 
use  of  all  and  every  the  lawful  issue  of  my 
said  grandson  Geoi^  Dangerfield,  their 
heirs  and  aasigns  for  ever,  equally,  as 
tenants  in  common,  and  not  as  joint  tenants, 
when  and  as  he,  she,  or  they  shall  attain  bis, 
her,  or  their  age  or  ages  of  twenty-one 
years."  And  in  his  said  will  was  also  eoa- 
tained  a  devise  and  bequest  of  the  residae 
and  remainder  of  the  real  and  personal 
estate  of  the  said  tettator,  in  the  words  or 
to  the  effect  following,  that  is  to  say,  "also 
I  pve  and  bequeath  all  my  stock  and  nten- 
sils  in  trade,  household  fumituie,  plate, 
linen,  and  china,  and  all  other  my  real  and 
personal  estate  and  effects,  whatsoever  snd 
wheresoever,  not  hereinbefore  by  me  odier- 
wise  disposed  of,  unto  my  said,  dangfater, 
the  wife  of  the  said  James  Dangerfidd,  to 
and  for  her  own  sole  and  separate  nie, 
benefit,  and  disposal,  independent  of,  and 
without  being  subject  or  liable  to  the  debili 
controul,  management,  or  engagements  of 
her  present  or  any  future  husband  she  may 
marry,  in  manner  hereinbefore  mentioned." 
The  testator  died  seised  of  the  pronises 
in  question,  leaving  the  said  O.  Danger- 
field  and  Sarah  Dang^erfield  him  snrriv- 
ing,  and  also  leaving  his  grandson  Hary 
Wellington  Taylor  his  heir-at-law. 

The  said  O.  Dangerfield  entered  into 
possession  of  the  premises  in  question,  and 
continued  possessed  thereof  until  July  1844, 
when  he  died  without  having  had  any  issne. 
The  said  O.  Dangerfield,  on  the  16th  of 
January  1844,  by  an  indenture  of  disen- 
tailer, duly  executed  by  him,  by  Elisa  Ui 
wife,  and  the  said  Henry  Wellington  Taylor, 
conveyed  the  premises  in  question  to  Ae 
said  H.  W.  Taylor  and  his  heirs,  to  Ae 
uses,  on  the  trust,  and  for  the  purposes  in 
that  indenture  mentioned. 

The  said  Sarah  Dangerfield,  the  residuary 
devisee,  died  in  May  1837,  intestate,  leav- 
ing Henry  Dangerfield  her  eldest  son  and 
heir-at-law. 

The  said  H.  Dangerfield,  on  the  13th  of 
February  1838,  duly  made  and  published 
his  last  will  and  testament  in  writing,  bear- 
ing date  on  the  day  and  year  last  aforesaid, 
in  the  words  or  to  the  effect  foUowiog,  that 
is  to  say — "  First,  I  direct  that  all  my  just 
debts,  funeral  expenses,  and  testamentary 
charges,  be  fully  paid  and  settled  ;  after 
which  I  bequeath  the  whole  of  my  pro- 
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fotfid  whtkeum  deaoaptiont  tUtto  mjr 
wife,  Mada  Ann  Dangerfidd,  fin  hef  sole 
uae  and  bea«iit«.  naawiyi  my  }>ooaehold 
famitnte,  my  nady  xuoogf,  my  &nded 
proper^,  my  intemk  m  tfaehonaa  and  thop 
I  occupy,  my  landed  prapeitgr,  alao.  my 
l^fke  raid  any  kind  of  propecty  I  may  die 
pswesaed  of^  for  lier  sole  use  and  benefit ; 
and  I  tiio  appoint  my  said  mb,  Maria 
Ann  Daqgoifidd,  my  aide  execatnx." 

The:  aaid  H,.  Dan^arfield  died  on  the 
lOkh  Of  April  laSOvJeanog  the  said  Maria 
Ann  Daa^ifieU,  his  widvw,  him  sorviT- 
ing. 

The  aaid  Maria  Ann  Dangetfield,  oa  the 
20tfa  irf  Jannary .  1844,  intermairied  with 
aad'becaMe  Ae.irife  of  theplMotiff  Edwnd 
Slater,  and  is  one  of  tto  plamtiffs.  The 
deCendmit.  is  in  tbue  peasession  of  the  deeds 
and  vi^iagtior  which- this  aotion  i«  bmaght, 
and  has  rdhsed '  to  delivei  them  op  to  the 
plaiMiffi,  although  he  has  had  due  aotiee 
of  the  intannanriage  df  the  pfadntiffa,  and 
ahhangh-the  aaid  deeds,  &o.  haTe  hem  duly 
demanded  ef.Um.  ■ 

Copies  of  ihe  laid  wills  of  the  said  H.W. 
Taylor  .and  Hi-  Daogecfieid,*  respectively, 
and  also  a  copy  of  the  said  indentm'e  of 
disentaflci,  and  also  a  copy  of  the  issues  in 
the  cause,  «ce  to  be  ooasidered  as  oonsti- 
toting  a -part  of  tins  casci  The  qaestians 
for  the  ofrndon  of  the  Oowrt  are-^First, 
whetfaertbe  said  Gk  Daikgeifield  took  merely 
an  estate  fbtiife  in  the  premises  in  question 
mider  and  by  virtue  of  the  will  of  the  said 
H.  W.  Taylor.  Secondly,  whether,  in  the 
events  which  happened,  the  said  Sarah 
Dangetfidd  itaok  an  estate  in  fee  strofrie 
expeolant  on  the  decease  of  the  said  Q. 
Daageifield,  in  the  premises  in- question, 
under  and  by  virtne  of  the  said  will.  If 
the  Court  should  be  of  opinion,  that,  under 
and  by  virtue  of  the  said  will,  the  said  O. 
Dangnfield  took  merely  an  estate  for  life, 
and  that  tfaa  aaid  Saiah  DangsrfieU  todc 
an  estate  in  fee  simple  in  remainder  in  the 
ptemiaea  in  t^uestioii,  and  that  the  said 
estate  was  not  defeated  by  the  deed  «f  ^s- 
ottailer,  then  the  defoliant  agteed  that 
judgmenii  sfaonU  be  tnteredgenenUy  for  dw 
plaiatift,  by  confession  of  Ike  defendant, 
in  reject  of  all  the  debds,  &e.  mentioned 
ia  the  deohnn&m,  damages  3,000^  (to  be 
ndneed  to  Is.  upon  the  ddtvering  np  of 
the  aaid  deed8,ac&);  hot  if  the  Coort  should 


be  of  opinion  (hat  the  said  O.  Dangerfield 
took  a  greater  estate,  or  that  the  said  Sarah 
Dangerfield  did  not  take  an  estate  in  fee 
simple  in  remainder  in  the  premises  in 
question,  under  or  by  virtue  of  the  ssdd  will 
of  the  8^  H.  W.  Taylor,  or  that  the  same 
was  defeated  by  the  said  deed  of  disentailer, 
then  the  said  [daintifis  agreed  that  a  judg- 
ment of  nolle  prosequi  should  be  entered 
against  the  plaint^. 

Sndrke,  for  the  plaintifis  (June  28, 1 845). 
—The  ieslator  has  used  the  word  "  is«ie" 
in  the  same  sense  as  "children,"  and. he 
haodone  this  not  only  in  that  part  of  the  will 
upon  the  etmstmction  of  widch  the  Court 
will  have  to  pronounce  judgment,  but  in 
other  parts  idso.  Such,  therefore,  being 
the  meaning  of  the  testator,  there  is  no 
positive  role  of  law  to  prevent  the  word 
"  issue"  fi»m  being  construed  to  mean 
"  children."  The  devisee,  G.  Dangerfield, 
therefore,  took  only  an  estate  for  Ufe,  and 
tberekiduary  devise  took  efiect  on  his  dying 
without  issue.  The  cases  of  Fitting  v.  Alhn 
{l),Iioed.Bilbiy.Htfitintom(2\  Merettv. 
J«me$  (3),  Xes*  v.  Miaeley  (4),  and  Grtenr- 
VMod  V.  RathmeU{Bt),  are  in  point.  Secondly, 
all  the  estate  which  remained  undisposed  of 
by  the  residuary  devise  of  the  testator  to 
O,  Dangerfield  passed  to  Sarah  Dangerfield, 
and  became  an  estate  in  fee  on  the  death  of 
G.  Dangerfield  without  issue.  And  this 
estate  was  not  defeated  by  the  deed  of  dis- 
entailer executed  by  G.  Dat^jerfield,  for  by 
the  8  &  4  Will.  4.  e.  74,  such  a  deed  has 
not  the  eflbet  of  a  common  law  recovery, 
except  when  made  by  a  tenant  in  tail ;  and 
here  die  party  executing  the  deed  did  not 
fill  that  charaeter. 

Bomil,  contra.  — The  testator  has  not 
deariy  expressed  his  intention  on  the  fece 
of  the  wiU  to  use  the  word  "  issue"  as  a 
word  of  purchase,  and,  therefore,  the  rule 
of  law,  which  treats  it  as  a  word  of  limit- 
ation, must  prevaiL  Indeed  the  terms 
"  diildren"  and  "  son"  have  sometimes 
been  held  to  be  words  at  limitadon — Robin- 

(1)  12  Mee.  &  WeU.  279 ;  i.c  IS  Law  J.  Rep. 
(n.b.)  Ezcb.  74. 

(2)  5  Q.B.  Rep.  3123 ;  i.  o.  IS  Law  J.  Rep.  (h.s.) 
Q.B.M. 

(S)  1  Brad.  &  Biag.  iM. 

(4)  1  You.  &  Col.  £89 ;  t.  c  S  Uw  J.  Rep.  (n a) 
Ei.Eq.  78. 

(5)  5  Man.  &  Gr.  828 ;  s.  o.  12  Law  J.  Rep. 
(H.s.)  C.P.  2J9. 
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ton  y.  RobituoH  (6),  Broadhwrat  v.  Morri* 
(7),  MtUUh  T.  MeUnh  (8),  Doe  d.  Qarnd 
T.  Garrod  (9).  Prtnui  /acie  the  word 
"  issue"  is  a  word  of  limitation,  having  the 
same  meaning  as  "  hein  of  the  body" — Doe 
V.  Appiin  (10),  Denn  v.  ^^^^^(ll),  Doe 
d.Coek  V.  Cooper{12),  Mogg  v.  Mogg{\i\ 
King  t.  Bwrehell  (U),  Je*Mn  t.  Wright 
(15),  T<Ue  V.  Ciarib(16),  2)o«  d.  Atkiuim 
■9.  Featherttone{n).  The  words  "  tenants 
in  common"  will  not  prevent  an  estate  tail 
from  being  acquired — Bennett  y.  the  Eari 
of  TankerviUe{\9,),  Doe  d.  Coek  v.  Cooper, 
Jetton  y.  fVright,  King  v.  Burcheli,  Denn 
y.  Puckey,  Again,  under  the  words  "all 
other  my  real  and  personal  estate,"  Sarah 
Dangerfield  took  an  estate  for  life  only,  and 
not  a  he— Doe  d.  Hurrell  r.  HurreU  (19), 
Doe  d.  Lean  y,  Z.ea»  (20). 
Smirke  replied. 

Cur.  adv.  vult. 

Parke,  B.  now  ddivered  the  judgment 
of  the  Court. — This  was  an  action  for  the 
title  deeds  of  an  estate  at  Barking ;  and  the 
only  question  is,  whether  the  plaintiflb  are 
the  parties  entitled  to  the  lands  to  which 
Uie  deeds  relate.  The  question  arises  under 
the  will  of  Henry  Taylor,  which  bears  date 
the  2l8t  of  August  1823,  and  wbidi,  so  far 
as  it  is  material  to  set  it  out,  is  as  follows : 
"  Also  I  give  and  devise  unto  my  grandson 
George  Dangerfieid,  all  those  three  freehold 
messuages  or  tenements  which  I  purchased 
of  James  Hawkins  Hayllar,  with  the  out- 
houses, yards  and  gardens,  and  appurte- 
nances thereto  belonging,  situate  in  the 
High  Street  of  Barking  aforesaid,  and  now 
in  the  occupation  of  William  Bowers,  John 
Wallrond,  and  William  Reid ;  and  tdso  all 

(6)  I  Burr.  38. 

(7)  2  n.  &  Ad.  1 ;  «.  c.  9  Law  J.  Rep.  K.B.  27. 

(8)  2B.&C.2M:  •.  o.2  Law  J.  Rep.  K.B.4f. 

(9)  2  B.  &  Ad.  87  ;  ■.  c.  9  Law  J.  Rep.  K.B.  149. 

(10)  4  Term  Rep.  82. 

(11)  £  Ibid.  299. 

(12)  1  East,  229. 
(18)  1  Mer.«<4. 

(14)  1  Eden.  C.C.  424 ;  4  Term  Rep.  296,  n.  (<(.} 
(14)  2Bli.P.C.l. 

(16)  1  Bear.  100 ;  s.  c.  8  Law  J.  Rep.  (n.s.) 
Cfaane.  60. 

(17)  1  B.&Ad.  944;  s.c.9  Uw  J.  Rep.  K.B. 
168. 

(18)  19Ve8.17a 

(19)  5  B.&  AId.I8. 

(20)  1  Q.B.  Rep.  229  ; ».  c.  10  Uw  J.  Rep.  {«.*.) 
Q.B.  60. 


that  freehold  piece  Or  parcrf  of  marsh  land, 
which  I  purchased  of  James  Sanders,  Esq., 
called  Little  Paradise  Maish,  containisg,  by 
estimation,  four  acres  or  thereabouts,  with  th( 
appurtenances  thereunto  belonging,  sitoats 
in  Barking  aforesaid,  and  now  in  tiie  oeeops- 
tion  of  his  undertenants  or  assigns  :  to  bold 
the  same  unto  and  to  the  use  of  my  snd 
grandson  George  Dangerfield,  for  and  dar- 
ing the  term  of  his  natnrd  life;  and  Crom 
and  immediately  afker  his  decease,  I  do 
give  and  devise  the  same  unto  and  to  tiw 
use  of  all  and  every  the  lawful  issue  of  ny 
said  grandson  George  Dangerfield,  dteir 
heirs,  and  assigns,  for  ever,  equally,  u 
tenants  in  common,  and  not  as  jont- 
tenants,  when  and  as  he,  she,  or  tbey  shall 
attain  his,  her,  or  their  age  of  twenty-one 
years."  In  the  said  will  was  also  ooatained 
a  devise  and  bequest  of  the  residne  and 
remainder  of  the  real  Hid  personal  estate  of 
the  said  testator,  to  the  effect  foUowkig 
(that  is  to  say) : — "  Also  I  give  and  be- 
queath all  my  stock  and  utensils  in  tisde, 
household  furniture,  plate,  linen,  and  chiat, 
and  all  other  my  real  and  pcnonal  estate 
and  effects  whatsoever  and  wheresoever, 
not  hereinbefore  by  me  otherwise  disposed 
of,  unto  my  said  daughter  Sarah,  the  wift 
of  the  said  James  Dangerfleld,  to  and  for 
her  sole  separate  use  and  benefit  and  dis- 
posal, independent  of  and  without  being 
subject  or  liable  to  the  debts,  controttl,  rasn- 
agement,  or  engagements  of  her  present  or 
any  other  future  husband  she  may  Dwrry, 
in  manner  hereinafter  mentioned." 

Henry  Taylor  died  seised  soon  after  Ae 
date  of  his  will,  and  on  his  death,  George 
Dangerfield,  the  devisee,  entered,  and  being 
seised,  he,  on  the  18th  of  January  1844, 
by  an  indenture  of  disentailer,  convey«dthe 
property  in  question  to  certain  uses,  nndff 
which  the  defendant,  claiming  title  to  the 
lands,  obtained  possession  of  the  deeds  in 
question.  In  July  1844  George  Danger- 
field  died,  never  having  had  any  issue. 
Sarah  Dangerfield,  the  residuary  devisee, 
died  in  1 837  ;  and  nil  her  right  to  the  lands 
in  question,  under  the  residuary  devise, 
has  become  vested  in  the  plaintiffs.  This 
action  is  brought  for  the  conversion  by  the 
defendant  of  the  deeds  in  question ;  and  it 
is  admitted  that  a  verdict  shall  be  entered 
for  the  plaintiffs,  if,  under  the  circumstances, 
they  are  entitled  to  the  lands  devised  by 
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George  DMgcrfield.  The  point,  theieroie, 
to  be  decided  is,  what  estate  George  Dan* 
gerfield  tock.  If  he  took  an  estate  tail, 
then,  by  the  deed  of  diseataiier,  the  rights 
of  all  petaons  in  remainder,  iaelvding  the 
pfeiatifis.  If  bo  claim  under  Sarah  Danger- 
field,  the  revduaiy  devisee,  have  beat  bar- 
red, aad  tbe  presedt  action  cannot  be  sns^ 
tained  t  hut  if  be  took  for  life  only,  with 
lenwinder  to  hie  children  as  porcbuors, 
(ben,  as  he  never  had  any  iasue,  on  his 
death'  the  plantifis,  as  claiming  under  the 
midaary  devisee,  became  entitled  in  posses- 
doDt  and  mil  he  entitled  to  recover  in  tbis 
action.  The  question,  tfaeiefete,  b  one  of 
those  which  are  of  veryfrequoit  oecurraice, 
tuioely,  vhetber  the  word  "  issue"  is  to  ho 
tceoted  as  a  word  of  limitadon  «:  a  voed  of 
pvurebase.  The  general  rule  in  such  eases 
b  clear  and  well  established.  The  word 
«<  iasue"  in  a  will,  primd  facia,  means  the 
same  thing  as  heirs  of  the  body^  and  is  to 
be  conatroed  as  a  word  of  limitation ;  but 
tiii»prim4faeie  conatmction  will  give  way, 
if  there  be,  on  the  iaoe  of  the  viH,  soCcient 
t»  shew  that  the  word  was  intended  to  have 
a  less  oBtent  or  meaning,  and'to  be  applied 
Only  to  children,  or  to  descendants  of  a  parti* 
cnlsr  dasB  or  at  a  partirailar  dme.  Though, 
however,  the  rule  thu&  stated  is  pecfiectly 
■implev  yet  its  aqpplication  is  often  very 
diffiimlt.  The  teal  question  in  each  par< 
tionlar  ease  is,  what  are  the  oiccumstanoea 
wbk^  are  to  be  oonndered  soflScient  to 
indicate  that  the  word  has  been  used  in 
a  restricted  sense.  Indeed  the  rule  itself  is 
one  not  more  applicable  to  the  word  "  issue" 
than  it  ia  to  the  words  "  heirs  of  the  body," 
or  indeed  to  any  other  words  which  can  be 
aoggested.  In  all  eases  the  primd  facie 
import  of  the  words  used  by  a  testator,  is 
liable  to  he  eontrauled  or  modified  by  the 
context. 

When  it  was  once  established  that  a 
dieviao  to  a  man  and  his  issue  meana  the 
•ame  thing  as  a  devise  to  him  and  tihe  heirs 
of  bis  body,  k  might  hare  appeared  reason- 
«Ue  to  bold,  that  all  the  rules  of  consbruo- 
tion  applicable  to  the  latter  words,  were 
qiplicable  to  the  farmer  also  ;  considering 
the  great  in^Mrtance  of  abiding  by  general 
cnka  in  Uie  interpretation  of  w^ls,  with  the 
■near  of  attaining  «a  much  certainty  and 
vmfonnity  of  decision  as  the  subject  admits 
«IL     Bat  the  Courts  have  been  lesa  relue^ 


tant  to  narrow  the  primd  faeie  meaning  of 
the  word  "  issue,"  than  of  the  words  "  luirs 
of  the  body,"  and  have  done  so  in  some 
eaaes  so  nearly  resembling  the  present, 
and  so  incapable  of  being  distinguished 
from  it  on  any  sadsfiMtory  ground,  that 
without  deciding  what  this  construction 
wodld  have  been,  if  the  words  "heirs  of 
tiie  body"  had  been  used,  we  feel  ourselves 
bound  to  take  the  same  course,  and  to  hold 
that  the  grandson  George  Dangerfield  took 
an  estate  for  life.  The  case  of  Oreea- 
wood  V.  Rothwell  is  precisely  in  point 
That  was  a  devise  to  J.  O.  for  his  Kfe,  and 
after  his  decease  to  all  tmd  every  the  issue 
of  bis  body,  as  tenants  in  common,  and  the 
heirs  of  such  issue.  Under  this  devise,  the 
Court  of  Common  Pleas  decided  that  J.  O. 
took  an  estate  for  life  only.  That  case  is 
a  distinct  anthority  for  holding  that  where 
there  is  a  devise  to  one  for  life,  with  re- 
mainder to  his  issue  at  tetianls  in  common, 
with  a  limitation  to  the  bnrs  general  of  the 
issue,  the  issue  take  as  pnrchaseis  in  fee. 
It  would  be  impossible  for  us  to  decide  in 
the  case  before  us  that  the  grandson  took 
an  estate  tail,  without,  at  the  same  time, 
overruling  the  case  of  GrecMoood  v.  Roih- 
toeU.  All  the  circomstances  then  indicate 
ing  that  the  word  "  issue"  was  used  as  a 
word  of  piutchase,  and  not  of  limitation, 
ooenr  abo  in  the  case  before  us,  with  the 
fiuthec  cirevmstanee,  that  in  the  present 
case  the  parties  to  take  under  the  deserip* 
Uco  of  issue,  are  only  to  take  when  and  as 
they  attain  the  age  of  twenty-one  years,— 
which  brings  the  ease  very  closely  within 
the  principle  of  Merest  r.  Jamet,  where  a 
gift  over,  in  case  of  the  issue  dying  under 
twenty- one,  was  of  itself  held  sufficient  to 
shew  that  the  word  "  issue"  was  used  in 
its  limited  and  not  in  its  general  sense. 
Whether  the  decision  in  that  case  was  quite 
aatisfaotoiy  is  not  now  the  question;  but 
it  would  be  a  strong  thing,  where,  as  in 
the  present  case,  we  find,  as  well  the 
qualification  which  in  Oreemeood  v.  Soth- 
well  was  snffident  to  induce  the  Court  to 
treat  the  word  "  issue"  as  a  word  of  pnr> 
chase,  as  also  the  circumstances  which  ia 
Merest  y,  James  were  considered  to  have 
the  same  efiect,  to  hold  that  both  these 
eases  are  to  be  disregarded,  and  that,  acting 
on  the  same  supposed  rule  of  law,  the  more 
extended  and  legitinute  meaning  of  the  word 
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"  isane"  there  must  be  Bdhered  to.  But  it 
is  not  merely  these  two  cases  which  we 
should  have  to  encounter  in  deciding  that 
the  grandson  took  an  estate  tail.  Such  a 
decision  would  be  in  direct  opposition  to 
the  case  of  Zees  r.  Moieley  in  this  court. 
That  was  a  devise  to  H.  J.  for  life,  with 
remainder  to  his  lawful  issue,  and  their 
respective  heirs,  in  such  shares  as  H.  J. 
should  appoint;  but  in  case  H.J.  should 
not  many  and  have  issue  who  should  attain 
twenty-one,  then  to  testator's  son  and  his 
heirs.  The  Court,  after  great  deliberation, 
held  "  issue"  to  be  a  word  of  purchase,  and 
that  H.  J.  took  for  life  only.  The  decision 
proceeded  on  the  ground  that  the  issue 
were  intended,  in  de&ult  of  appointment, 
to  take  as  tenants  in  common,  and  to  take 
an  estate  in  fee,  but  only  in  the  event  of 
their  attaining  twenty-one ;  and  those  cir< 
cumstances  were  held  suflScient  to  shew  that 
issue  was  used  in  its  restricted,  and  not  its 
primd  facie  general  meaning  of  descendants 
extending  through  all  time.  This  case 
appears  to  us  not  merely  to  be  decisive  of 
the  present,  but  to  go  beyond  it ;  for  in 
that  case  there  was  what  is  not  found  here, 
namely,  a  devise  over ;  a  circumstance 
which  has,  in  several  cases,  been  mainly  and 
even  exclusively  relied  on,  as  the  ground 
for  deciding  the  word  "  issue"  to  have  been 
used  in  its  extended  sense  and  as  a  word 
of  limitation.  This  was  certainly  the  main 
ground  on  which  the  cases  of  Doe  v.  /ipplin 
and  Doe  d.  Coek  v.  Cooper,  relied  on  by 
the  defendant,  proceeded.  The  Court,  in 
those  and  similar  cases,  construed  the  devise 
over,  in  default  of  issue,  as  clearly  meaning 
a  devise  on  a  general  failure  of  issue ;  and, 
proceeding  on  that  construction  of  the  de- 
vise over,  it  was  a  very  natural  corollary, 
that  the  original  devise  to  the  issue  must  have 
been  also  intended  to  embrace  all  issues, 
80  as  to  make  the  objects  of  the  devise  co- 
extensive with  those  on  failure  of  whom 
the  devise  over  was  to  take  effect;  and 
this  might  fairly  justify  the  Court  in  dis- 
regarding circumstances  which,  but  for  the 
devise  over,  would  have  had  the  effect  of 
narrowing  the  primd  facie  meaning  of  the 
word  "  issue."  All  the  other  cases  relied 
on  by  the  defendant  will,  on  examination, 
be  found  either  to  have  turned  on  the  words 
"heirs  of  the  body,"  and  not  the  word 
"  issue,"  or  else  to  have  wanted  some  of 


the  circumstances  which,  in  Merett  v. 
James,  Leei  v.  Moaeley,  and  Greeitaood  r, 
Rothwell,  were  held  to  make  the  word 
"  issue"  a  word  of  purchase  and  not  a  wwd 
of  limitation.  Upon  those  authorities,  m 
feel  ourselves  bound  to  hold,  that  the  grand- 
son, George  Dangerfield,  took  for  life  only, 
and  that  on  his  death,  without  havii^  had 
issue,  the  residuary  devise  took  effect 

It  may  be  right  to  advert  to  one  matter 
contended  for  in  the  argument  at  the  bar, 
namely,  that  in  this  case  there  was  in  &et 
a  devise  over,  inasmuch  as  the  re«diuiy 
clause  would  carry  all  the  interest  not  pre- 
viously ^ven  to  the  issue;  but  this  is 
founded  altogether  in  fallacy.  The  gift 
over,  in  the  cases  where  that  has  been 
relied  on,  has  always  been  a  gift  over 
expressly  in  default  of  issue,  and  its  im- 
portance in  helping  the  Court  to  come  to 
a  decision  has  depended  entirely  on  the  cir- 
cumstance that  it  has  been  held  to  take  etket 
only  on  a  general  failure  of  issue.  Whe- 
ther the  language  has  always  been  sudi  as 
fairly  to  warrant  the  Court  in  saying  that 
the  devise  over  was  to  take  effect  only  on 
a  general  failue  of  issue,  and  so,  reasoning 
backwards,  to  infer  that,  in  the  original 
devise,  the  word  "  issue"  meant  issue  ex- 
tended through  all  generations,  may  be  mat- 
ter of  doubt ;  but  it  is  quite  dear  that  the 
tenour  of  the  reasoning  on  which,  in  these 
cases,  the  Judges  have  proceeded,  cannot 
be  applied  to  a  general  residuary  devise 
of  all  not  previously  disposed  of.  It  can 
make  no  difference  whether  the  interests  in 
such  estate  undisposed  of,  are  to  be  carried 
by  the  law  to  the  heir,  or  are  disposed  of 
by  the  testator  to  the  devisee. 

It  remains  only  to  advert  to  a  point, 
rather  suggested  than  seriously  aigued,  that, 
even  taking  George  Dangerfield  to  have 
been  tenant  for  life  only,  yet  that  the  deed 
of  disentailer  had  the  same  effect  as  a  fine 
or  recovery  would  formerly  have  had,  in 
divesting  the  subsequent  contingent  estates, 
and  so  creating  a  tortious  fee.  But  the 
answer  given  by  the  plaintiffs'  counsel  was 
conclusive.  The  deed  would  have  had  no 
such  operation  at  common  law,  and  its  effect 
under  the  statute  depends  entirely  on  its 
having  been  executed  by  a  tenant  in  tail; 
and  as  we  are  of  opinion  that  George  Dan- 
gerfield was  not  tenant  in  tail,  his  deed  can 
have  no  statutable  operation.  We  are,  there- 
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fore,  of  opinion,  that,  for  the  reasons  we 
haTe  already  stated,  C^rge  Dangerfield 
faxA  an  estate  for  the  term  of  life  only ;  and 
that,  on  his  death,  without  having  had  any 
Jatoe,  the  plaintifis,  elaiming  under  the 
reaidnary  devise,  became  entitled  to  the 
lands  in  question,  and,  consequently,  that 
they  are  entitled  to  our  judgment  in  this 
action. 

Jud^etUfor  the  plaintiff*. 


[IN  THE  EXCHEQUER  CHAMBER.] 

1846.  *) 

June  19.  C       LED8AH    AND     OTUEBS    «. 

1847.  \  HD88EIX. 

Feb.  6.  J 

Patent,  Renewal  of — Assignee  — 5  ^  6 
Witt.  4.  e.  83.  s.  4. — Condition  Precedent 
—Aider  by  Verdict, 

The  Crown  ha*  power,  under  5^6 
WiU.  A.  e.  88.  *.  4,  to  grant  new  letUr* 
patent,  after  the  expiration  of  the  term  for 
which  the  original  letterepatent  were  granted, 
tf  the  petition  i*  preeented  and  referred  to 
the  Prioff  Council,  and  the  report  made  in 
favour  of  the  grant,  before  the  eviration 
of  the  term. 

Pertois  tuing  the  invention  in  the  interval 
are  not  liable  to  an  action ;  and  thoie  who 
have  invetied  capital  in  it,  may  be  heard 
before  the  Privy  CouncU. 

The  power  of  renewal  given  by  &  4'  ^ 
Will.  4.  e.  83.  *.  4,  extends  to  assignees  a* 
well  a*  grantees  of  patents. 

New  letter*  patent  were  granted  to  the 
plaintiff  below  on  his  securing  to  W.  (the 
tniginal  inventor  J  an  annuity,  so  long  at 
the  new  letter*  patent  *hould  last;  but  tf  he 
eould  not  secure  the  annuity  then  upon  signi- 
Jieation  by  her  Mtyesty,  ^c,  the  new  letters 
patent  should  cease.  The  declaration  stated 
that,  from  the  making  of  the  said  letters 
patent  thence  hitherto  the  said  annuity  has 
been  duly  secured  to  W,  according  to  the 
true  intent  and  meaning  of  the  »aid  letters 
patent : — Held,  good  (^fter  verdict. 

Snot  from  the  Court  of  Exchequer. 

Case  for  the  infringement  of  a  patent. 

The  declaration  recited  a  patent,  dated  26th 

4)f  February  1825,  to  one  C.  Whitehouse, 

ibr  fourteen  years,  and  an  assignment  by 

New  Sbbiei,  XVI.— Exgheq. 


him  to  the  plaintiff  bdow  (the  defendant  in 
error)  dated  the  9th  of  April  1825,  and 
alleged,  that  Whitehouse  duly  iarolled  his 
speofication  within  six  months  from  the 
date  of  the  patent.  It  then  alleged,  that, 
after  the  passmg  of  5  &  6  Will.  4.  c.  83, 
and  during  the  term  of  fourteen  years,  viz. 
in  Octoter  1838,  plaintiff  below  being 
assignee  of  the  said  patent,  did  advertise 
in  the  London  Ga»ette,  Sec,  (as  required 
by  the  above  statute,  section  4,  setting  out 
the  number  of  times,  newspapers,  &c.)  that 
he  intended  to  apply  to  her  Majesty  in 
council  for  a  prolongation  of  the  said  terpi ; 
that  he  did,  within  die  said  fourteen  years, 
petition  her  Majesty  in  council  for  a  pro> 
lohgation  of  the  said  term ;  that  her  Ma- 
jesty referred  the  petition  to  the  judicial 
committee  of  the  Privy  Council,  who.re^ 
ported  that  a  fiirther  extension  of  the  patent 
for  six  years  ^ould  be  granted.  That 
before  the  committing  the  grievances,  &c., 
to  wit,  on  the  26th  day  of  February  183D, 
by  letters  patent,  under  the  Great  Seal,  the 
date  whereof  is  the  day  and  year  last  afore- 
said, recidng  (inter  alia)  the  letters  patent 
of  the  26th  of  February  1825,  her  Majesty 
did  thereby  grant  to  plaintiff  below  her 
royal  licence  to  iise,  &c.  the  said  invention 
for  the  term  of  six  years,  to  be  computed 
from  the  26th  of  February  1839,  being  the 
day  of  the  expiration  of  the  first  term  of 
fourteen  years,  granted  by  the  said  letters 
patent  therein  mentioned,  upon  his  (the 
plaintiff  below)  securing  to  the  said  C, 
Whitehouse,  the  original  inventor,  an  an- 
nuity of  5002.  sterling,  so  long  as  the  said 
letters  patent  should  last ;  with  a  proviso, 
that  if  plaintiff  below  should  not  secure  to 
Whitehouse  the  said  annuity  of  500/.  so 
long  as  the  letters  patent  should  last,  then 
upon  signification  or  declaration  thereof  to 
be  made  by  her  Majesty,  her  heirs,  or  sue- 
cessors,  &c.,  the  said  letters  patent  should 
forthwith  cease  and  determine.  The  decla- 
ration then  averred  that  from  the  making 
of  the  said  letters  patent  thence  hitherto, 
the  said  annuity  of  500/.  had  been  duly 
secured  to  Whitehouse,  according  to  the 
true  intent  and  meaning  of  the  said. new 
letters  patent  and  of  the  proviso  therein 
contained,  and  concluded  with  alleging  a 
breach. 

Seventh  plea,   that    the  letters  patent 
in   the   declaration   secondly  stated,  were 
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granted  after  the  expiration  of  the  mid 
term  of  fourteen  years  granted  by  the  said 
letters  patent  in  the  declaration  first  men- 
tioned, and  not  before  the  expiration  of  the 
said  term,  modo  et  f»rmd,  on  which  issae 
was  taken,  and  feund  for  the  defendants 
below,  on  the  trial.  A  motidn  was  made 
fai  the  -Court  of  Exchequer  to  arrest  the 
judgment,  and  also  to  give  judgment  for 
the  pidntiff  below,  notwithstanding  the 
Verdict  for  the  defendants  below  on  the 
issue  ndsed  on  the  seventh  plea,  and  that 
Court  gave  judgment  generally  for  the  plain' 
tiff  bdfow.  See  the  report — RvsmU  t. 
Iiedmm{l).  A  writ  of  error  having  been 
brought,  it  was  argued  by — 

Sir  F.  Kelly  (SoUeitor  General),  for  the 
plaintiffs  in  error  (the  defendants  below). 
•^-Hie  ground  for  arresting  the  judj^nent 
Is  that  under  fi  &  6  Will.  4.  c.  88.  s.  4,  an 
extension  of  the  patent  cannot  be  granted 
by  the  Crown  to  any  but  the  original  in- 
ventor. It  will  also  be  contended  that  the 
declaration  is  bad,  for  not  properly  averring 
performance  of  the  condition  precedent  of 
securing  to  Whitehouse  the  axmnity  of  fiOOJ.; 
thirdly,  the  plainti£%  in  error  are  entitled 
to  judgment  on  the  seventh  issue,  on  the 
ground  that,  under  5  &  6  Will.  4.  c.  83. 
s.  4  (a),  the  Crown  cannot  grant  new  letten 
patent,  after  the  expiration  of  tiie  term  of 
the  original  patbnt.  Fint,  the  argument 
on  the  other  side  is,  that^  as  section  1.  uses 
the  expression,  "any  person  who  as  grantee^ 
iurignee,  or  otherwise,  hath  obtained,  fre. 
letten  patent,"  the  words  in  section  4, 
<'  any  person  who  now  hotfa  or  shall  here- 
after obtain  any  letten  patent  at  aforeuM' 
—must  include  an  assignee  of  the  patent. 
Ouch  a  construction  cannot  be  supported, 
without  straining  the  wokIs.  "  As  nfore- 
udd,"  (mly  means  letten  patent,  for  tiie 
8<^  making,  &c.  of  any  invention. 

[TiNDAL,  C.J. — If  the  pat«fntee  died, 
could  not  his  execaton  get  an  extennon  ?] 

Possibly  they  might,  under  an  equitable 
construetion  of  the  stAtute ;  but  there  are 
no  words  to  {^ve  it  them  expiessiy.  No 
ugument  can  be  drawn  ftom  the  exptes- 
iions  used  in  Ae  drase.    "Extension," 

.    (1)  14  Mm.  &  Wcls.  674;  s.o.  14  Uw  J.  iUp. 
(M.S.)  Exch.  363. 
(2)  - 


"  prolongation,"  and  "  new  letten  patent" 
all  refer  to  the  same  thing.  Then  ^  words 
"  Ail  specification,"  and  "  Mt  inTaition'*csa 
only  apply  to  the  original  patentee,  who  may 
die  or  assign  the  patent  before  tbe  speol- 
eation  is  innlled,  in  which  ease  no  initifaneat 
can  be  made. 

[CoLTMAN,  J. — The  spedfleation  is  part 
of  the  assignee's  title,  and  so  his. 

[Maule,  J. — Would  not  the  words  "  Mt 
invention"  extend  to  a  person  who  had  aa 
invention  communicated  to  him  by  a  fo- 
reigner, and  for  which  a  patent  might  be 
granted  ?  If  so,  "  his"  must  have  a  larger 
meaning  than  mere  authonhip.] 

Such  a  penon  would  be  the  fint  and  tne 
inventor  within  the  statute  of  James ;  when- 
ever the  inventor  is  mentioned  in  other  psrti 
of  the  act  with  reference  to  other  pecaoaf 
than  the  fint  inventor  he  is  always  caDel 
"  the  said  inventor." 

Again,  the  words  "hath  obtained" csBBot 
apply  to  an  assignee,  bat  only  to  the  ori- 
ginid  grantee  of  the  Crawn :  ^is  is  the 
meaning  put  on  the  word  in  SfMtwy  r, 
CUmfhls). 

[Maukk,  J.— like  section  may  apply  tt 
an  assignment  made  bef<Mr8  die  ac^  aM  oM 
to  one  after.  The  poww  to  diaelahn,  giv« 
by  section  1,  may  be  very  necesasoty  for  M 
anignee  to  make  tbe  patant  valid ;  why 
should  he  not  be  witiun  the  tenM  f  ] 

That  decision  turned  on  the  maaniaf  of 
the  word  "  obtained."  Wbcnrer  tin  k^is* 
latura  means  to  indode  aasigBaea,  tkey  sm 
expressly  named  —  seotiMts  9  ft  S.  In 
section  1,  the  words  "assignee,  or  oth* 
wise,"  athy  have  the  meaning  suggested  by 
Coleridge,  J.,  in  SfiMmry  v.  Om^A,  of  at 
assignment  of  a  foreign  paAent  to  a  | 
who  obtains  a  patent  here. 

[Mauix,  J.-— Such  a  penna  is 
and  not  assignee,  of  Ae  patent.  Tba  CoaH 
of  Queen's  Bench  forced  tiie  meiBing  «f 
the  word  "  assignee"  in  a  way  tlmt  a  Coart 
of  error  ought  not  to  sanction.] 

A  later  act,  7  &  8  VicL  c  49.  a.  4,  j/n- 
vides  for  such  an  application  by  as  «Big> 
nee.  ♦ 

[Pattbson,  J.— That  act  leaves  the  foim 
of  advertisement  ^  same  as  in  tlie  ] 
statute ;  so  that  there  is  the  same  i 


UfOBMI 

S65. 


Th*  eUoiM  of  d>*  sutat*  mitorial  to  tho 
iBt  tn  ist  out— 14  Law  J.  Hop.  (k3.)  Ezoh. 


(3)  2  Q.B.  Kfep.  4W ;  s.  c  11  Law  I.  Rap.  (RA) 
Q.B.  100. 
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•boot  its  being  hia  specificatiim  and  bis  in- 
veation.] 

Secondly,  perfonaance  of  the  condition 
pcecedeat  is  not  well  avened ;  it  does  not 
a^iMr  that  the  annuity  was  secured  after 
Ibe  giant  of  the  new  letters  patent ;  and 
also,  it  is  consistent  with  the  allegation  that 
•  security  was  given  to  Wbitehouse,  firom 
the  expiration  of  the  old  patent  up  to  the 
date  of  the  declaration.  "From  thence 
hitherto"  will  not  carry  it  further. 

[Pattk3Qn,J. — Non-compliance  with  the 
eondition  as  to  securing  the  annuity  does 
aot  render  the  letters  void ;  the  proviso  is 
only  that  they  shall  cease,  if  her  Majesty 
•ball  declare  that  the  annuity  has  not  been 
aecured.] 

The  previous  part  of  the  letters  is,  that 
they  were  granted  on  this  c<M>dition :  what 
follows  is  merely  to  strengthen  the  security. 
There  is  a  similar  proviso  in  all  patents, 
which  does  not  prevent  them  becoming 
Toid,  ipto  facto,  if  the  condition  is  not  com- 
plied with. — Thirdly,  as  to  the  seventh  plea, 
iS  the  Crown  can  grant  new  letters  patent 
at  any  time  after  the  expiration  of  ^  old 
patent,  there  is  no  limit  to  the  interval 
during  which  the  invention  may  have  be- 
come public,  and  various  persons  may  have 
invested  capital  in  the  manufacture. 

[Crxsswkll,  J. — They  have  notice  by 
the  advertisements  of  the  intention  to  peti- 
taon,  and  they  can  be  heard  against  it.] 

If  the    new  patent  were    granted  six 
Boonths   after    the  expiration  of  the  old 
patent,  that  could  not  be  an  "  extension" 
or  "prolongation,"  which  is  all  that  the 
Crown  has  power  to  do,  though  the  mode 
of  effecting  the  extension  is  by  granting 
"  new  letters  patent."    An  argument  wiU 
be  adduced  in  favour  of  a  new  grant,  after 
the  expiration  of  the  former  patent,  from 
the  words  of  the  proviso,  "  that  bo  such 
•xtension  shall  be  granted,  if  the  applica- 
tion by  petition  shall  not  be  made  and  pro- 
secuted with  effect  before  the  expiration  of 
the  term  cwiginally  granted."     3ut  the 
anawer  is,  that  the  petition  is  not  prosecuted 
with  efieot  until  the  new  letters  patent  are 
granted.  In  replevin  bonds  the  same  words 
BBcaB  proaemting  the  suit  with  success — 
Perrem  v.  £eMM(4).     The  2  &  3  Vict, 
e.  67.  s.  3.  distinguishes  between  an  exten- 
aton  and  a  grant  of  new  letters  patent. 
(4)5a&C.a8'»;«.c«Uwi.  R»|i.K.B.I77. 


MwHayvLO  Smith,  for  the  defendant  in 
error  (the  plaintiff  below).  —  First,  the 
assignee  of  a  patent  is  within  section  4, 
as  a  person  who  "  now  hath"  letters  pa- 
tent, i.e.  who  has  the  letters  themselves, 
and  the  property  enjoyed  under  them  ;  and 
in  such  view  the  words  "  as  aforesaid" 
may  be  read  as  suggested  on  the  other 
side.  The  provision  as  to  advertising 
aids  this  construction ;  it  roust  refer  to  the 
person  then  having  the  letters  patent,  aaA 
carrying  on  the  manufacture  under  thero< 
It  is  then,  properly,  hit  specification  and 
his  invention.  If  the  original  patentee,  not 
carrying  on  the  manufacture,  resides  at  a 
distance  firom  the  assignee,  who  does  carry 
on  the  manu&cture,  it  would  be  absurd  to 
say  that  the  advertisements  should  be  pub- 
lished in  the  former  place.  According  to 
the  argument  on  the  other  aide,  the  original 
patentee  might,  by  getting  an  extension, 
turn  the  assignee  after  the  original  term 
into  an  infringer.  That  an  assignee  is  within 
the  terms  of  the  statute,  appears  from  aec» 
tioB  1 ;  for  it  cannot  be  contended  that  a 
patentee,  who  has  assigned  all  his  interest, 
can  then  disclaim,  and  deprive  the  assignee 
of  the  benefit  of  the  patent;  and,  as  sug- 
gested by  Maule,  J.,  if  the  assignee  wished 
to  amend  by  a  disclaimer,  and  the  original 
patentee  alooe  could  disclaim,  he  might 
refuse  to  do  so :  that  canaot  be  the  object 
of  the  act.  In  Souihworth't  Pateuil^), 
which  was  an  a|^lication  by  the  assignees 
for  an  extension,  Lord  Brougham  says, 
in  delivering  the  opinion  of  the  Privy 
Council,  "  the  new  letters  patent  must  be 
by  the  statute  granted  to  the  party  or  par- 
ties who  have  a  legal  interest  in  the  letters 
patent  now  existing.  Of  course  the  parties 
must  take  care  that  the  right  party  or  parties 
alone  have  the  patent,  otherwise  it  will  have 
no  legal  efiBsct;"  and  the  extension  was 
accordingly  granted  to  the  person  who  had 
an  aasignment  by  way  of  mortgage  of  the 
letters  paUnU  Wright't  Patent  (6)  was 
a  case  where  the  extension  was  granted  to 
the  assignees,  as  the  persons  in  whom  the 
legal  estate  of  the  letters  patent  was  vested 
at  the  time  of  the  application.  Doumkm'e 
Patent  (7)  was  the  case  of  an  application 
by,  and  grant  to,  an  administratrix;  and 

(5)  Webst.  Pit  Ca.  486. 

(6)  Ibid.  £61. 

(7)  Ibid.  56C. 
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there  can  be  no  distinction  between  an 
assignee  in  fact  and  at  law.  In  point  of 
justice,  the  merit  may  be  as  great  in  the  - 
person  who  brings  the  invention  to  bear 
as  in  the  inventor.  See  Lord  Brougham's 
remarks  on  the  extension  of  this  patent  (8). 
In  section  2,  where  the  power  is  confined 
to  the  inventor,  he  is  styled  "patentee." 
Secondly,  as  to  the  seventh  plea,  it  is  suffi- 
cient if  Uie  petitioner  has  done  all  that  he  is 
required  to  do  ip  prosecuting  his  petition 
with  effect ;  what  follows  depends  upon  the 
discretion  of  the  Crown,  over  which  he  has 
no  controul ;  and,  therefore,  the  legislature 
has  drawn  the  line  where  the  prosecution 
of  the  petition  ceases.  Here  it  is  stated 
that  plaintiff  below  petitioned,  and  got  a 
report  of  the  Privy  Council  in  his  favour 
beifore  the  expiration  of  the  original  term, 
llie  actual  seaJing  of  the  letters  patent  may 
be  delayed  for  various  reasons  quite  inde- 
pendent of  the  petitioner ;  it  is  like  the  cases 
where  judgment  is  given  nitne  fro  tune, 
when  the  delay  has  been  the  act  of  the 
Court,  and  not  of  the  party.  The  2  &  3 
Vict.  c.  67.  shews  what  was  meant  by  pro- 
secuting with  effect. 

[Maule,  J. — The  proviso  seems  to  assume 
that  prosecuting  with  effect  is  something 
prior  to  the  grant  itself.] 

That  is  tixe  view  taken  by  the  Court 
below,  which,  it  is  submitted,  is  correct. 

[As  to  the  other  point  he  was  stopped.] 

The  SoUeitor  General,  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (Tindal,  C.J., 
Patteson,  J.,  Williams,  J.,  Coltman,  J., 
Maule,  J.,  Wightman,  J.,  Cresswell,  J.),  was 
now  (February  6)  delivered  by — 

Patteson,  J. — This  was  an  action  brought 
by  Russell  (the  plaintiff  below)  against  Led- 
sam  and  others  (the  defendants  below),  for 
the  infringement  of  a  patent.  That  part 
of  the  declaration  which  is  material  to  the 
present  inquiry  states  that  one  Cornelius 
Whitehouse  obtained  letters  patent  for  an 
invention  of  certain  improvements  in  manu- 
facturing tubes  for  gas,  which  were  dated 
on  the  26th  of  February  1825,  and  were 
granted  for  fourteen  years ;  that  White- 
house  assigned  the  letters  patent  to  the 
plaintiff;  that  the  plaintiff,  after  the  pass- 

(8)  W»b»t.  Pat.  Ca.  477. 


ing  of  the  statute  6  &  6  Will.  4.  e.  83,  sad 
before  the  expiration  of  the  fourteen  yean 
granted  by  the  letteta  patent,  petitioned 
her  Majesty  in  council  for  a  proloagatieB 
of  his  said  term,  having  advertised  in  three 
London  papers  and  in  the  Wolterhamptm 
Chronicle,  being  a  country  paper  pablisbcd 
near  to  the  town  of  Wednesbory,  in  dis 
county  of  Stafford,  where  the  plaintiff  car- 
ried on  the  manufacture  of  the  said  inven- 
tion ;  that  the  petition  was  referred  to  the 
judicial  committee  of  the  Privy  Coundl, 
who  reported  to  her  Majesty  that  a  faidw 
extension  of  the  term  for  six  years  should  be 
granted ;  that  by  letters  patent  dated  &e 
26th  of  February  1839,  a  further  term  of 
six  years,  to  be  computed  firom  the  26lk 
of  February  1839,  was  granted,  upon  the 
plaintiff's  secoting  to  Whitehouse,  the  ori- 
ginal inventor,  an  annuity  of  500i.  so  losg 
as  the  new  letters  patent  should  last,  bnt  V 
he  could  not  secure  the  annuity,  then,  npoa 
signification  thereof  by  her  Majesty,  uBder 
her  signet  or  privy  seal,  or  by  six  prifj 
councillors,  under  their  hands,  the  new  let* 
ters  patent  should  cease.  The  deelatatian 
then  states,  that  from  the  making  of  tke 
said  letters  patent,  thence  hitherto,  the  nid 
annuity  of  .^OOI.  has  been  duly  seemed  to 
Whitehouse,  according  to  the  true  intent 
and  meaning  of  the  said  new  letters  pateoL 
It  then  states  that  the  defendants  hsd  in- 
fringed the  letters  patent. 

Several  pleas  were  pleaded,  but  those 
which  are  material  to  Uie  present  inqoiiy 
are  the  seventh  and   ninth   only.     The 
seventh  plea  alleges  that  the  said  letters 
patent,  in  the  declaration  secondly  stated, 
were  granted  aS\jex  the  expiration  of  the 
said  term  of  fourteen  years  granted  by  the 
said  letters  patent  in  the  declaration  £ist 
mentioned,  and  not  before  the  expintioB 
of  the  said  term.     The  ninth  plea  alleges 
that  the  annuity  of  500i.  has  not  been  duly 
secured  to  Whitehouse  ficom  the  making  of 
the  said  secondly-mentioned  letters  patent, 
according  to  the  true  intent  and  meaning  of 
the  same.      Isstie  was  taken  and  joined  on 
the  seventh  plea,  and  joined  on  the  ninth. 
The  jury  found  for  the  defendants  as  to  the 
issue  on  the  seventh  plea,  and  for  the  plain- 
tiff as  to  that  on  the  ninth  plea;  and  on 
all  the    other  issues  the   Court  below  has 
given  judgment  for  the  plaintiff,  notwitb- 
standinK  the  verdict  for  the  defendants  on 
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tbe  iarae  raised  upon  the  WTenth  plea. 
Upon  tbe  aigunent  in  error,  it  is  con- 
tended for  the  plaintifi  in  error,  not  only 
that  the  seventh  plea  is  a  sufiBcient  bar  to 
the  action,  bnt  objections  are  also  taken  to 
the  dedaration— ^rst,  that  under  the  statute 
S  &  6  Will.  4.  c.  88.  an  extenrion  of  the 
tents  of  letters  patent  cannot  be  granted 
to  the  assignee,  but  only  to  the  original 
patentee;  secondly,  that  the  secnring  the 
annuity  to  Whitehonse  is  a  condition  pre- 
cedent, the  performance  of  which  is  not 
sufficiently  shewn  by  the  dedaiation,  and 
Ae  issue  on  the  ninth  plea  is  wholly  imma* 
tcriaL  This  last  objection  was  rested  on 
two  grounds— first,  that  the  averment  in 
the  dedaration  does  not  state  that  tbe  ao- 
atdty  was  granted  after  the  new  letters 
patent;  and,  secondly,  that  it  does  not 
state  the  annuity  has  been  secured  for  the 
whole  of  the  new  term,  but  only  "  hitherto," 
that  is,  up  to  the  commencement  of  the  suit 
or  tbe  date  of  the  declaration.  The  Court 
diapoaed  of  this  olgection  on  the  argument, 
being  dearly  of  opinion  that  it  is  not  mste- 
ml  wbethkr  the  annuity  were  granted  before 
or  after  the  new  letters  patent,  and,  se- 
condly, that  the  annuity,  being  secured  from 
the  making  of  the  new  letters  patent  up 
to  tbe  time  of  the  infringement,  would  be 
snffioient  for  the  purposes  of  this  action, 
even  if  the  letters  patent  might  be  voidable 
afterwards,  and  supponng  that  the  securing 
the  annuity  was  a  condition  precedent  at 
all.  Tbe  averment  is,  at  all  events,  good 
after  verdict. 

Tbe  question  arising  on  the  seventh  plea 
dmpead*  on  the  true  construction  of  the  4th 
■ection  of  6  &  6  Will.  4.  c.  88.  The  plea 
does  not  state  that  the  application  by  pe- 
tition was  not  made  and  prosecuted  with 
offset  before  the  expiration  of  the  term 
originally  gjranted,  which  are  the  words  of 
the  proviso  at  the  end  of  that  section,  but 
aamply  that  the  new  letters  patent  were  not 
granted  before  tbe  expiration  of  the  original 
term.  The  declaration  was,  that  the  per 
tition  was  presented  ;  that  it  was  reierred  to 
the  judicial  committee;  that  the  plaint'  /was 
beard,  and  the  report  was  made  in  h^  lavour, 
^1  before  the  expiration  of  the/'ienn :  and 
Uaat  is  not  denied  by  the  pleai  The  pro- 
▼iao,  therefore,  is  complied  with ;  and  the 
only  question  is,  whether  the  Crown  has 
power  to  grant  new  letters  patent  after  the 


expiration  of  the  original  term.  The  aign* 
ment  against  such  power  is  based  on  the 
use  of  the  words  "  prolongation"  and  "  ex- 
tension," in  that  section,  which  are  said  to 
exdude  any  break  or  interval  between  the 
original  and  the  new  letters  patent.  The 
section  enacts  that  the  par^  may  apply  for 
a  "  prolongation,"  that  the  judicial  com- 
mittee may  report  for  an  "  extension,"  and 
that  the  Crown  may  grant  "  new  letters 
patent,"  provided  that  nq  such  "exten- 
sion" shall  be  "granted,"  unless,  &c.  It 
is  unfortunate  that  so  much  variation  of 
language  should  be  found  in  the  section  as  to 
lead  to  difficulties  and  ingenious  arguments ; 
bnt  we  do  not  think  that  such  variation, 
nor  the  use  of  snch  terms  as  "  prolongation" 
and  "  extension,"  would  alone  be  sufficient 
to  warrant  us  in  holding  that  every  thing 
must  be  done  prior  to  the  expiration  of  the 
oiigbal  term,  especially  when  we  find  a 
proviso  added,  which  does  render  it  neces- 
sary that  many,  if  not  all,  other  thinga 
should  be  so  done,  but  does  not  apply  to 
the  grant  itself.  But  it  is  said  that  if  there 
may  be  an  interval  between  the  original 
and  the  new  letters  patent,  great  injustice 
may  be  done  to  th(Me  who  have  used,  or 
invested  capital  in  preparing  to  use,  the 
invention  during  the  interval.  The  true 
answer  was  given  in  the  court  bdow,  vis., 
that  as  to  those  who  have  used  it  in  the  in- 
terval, they  are  dearly  not  liable  to  an  action ; 
and  as  to  those  who  have  laid  out  their 
capital  they  may  be  heard  before  the  ju- 
dicial committee,  either  to  oppose  any  new 
grant  altogether,  or  to  be  protected  and 
indemnified  for  what  they  have  lawfully 
done.  Upon  the  whole,  we  are  of  opinion 
that  the  seventh  plea  is  bad. 

The  remaining  point  is  as  to  the  validity 
of  the  grant  of  new  letters  patent  to  tbe 
assignee  of  the  original  letters.     This  also 
depends  upon  the  true  construction  of  the 
fourth  section  of  the  act     The  person  who 
may  apply  is  thus  described : — "  If  any 
person  who  now  hath,  or  shall  hereafter 
obtain  any  letters  patent  as  aforesaid,  shall 
advertise,"  &c.     The  words  "  as  aforesaid" 
refer  to  die  first  section  of  the  act,  which  is 
as  follows : — "  Any  person  who,  as  grantee, 
assignee,  or  otherwise,  hath  obtained,    or 
who  shdl  hereafter  obtain,  letters  patent 
for  the  sole  making,  exercising,  vending,  or 
using  of  any  invention,  may,  &c.  disclaim," 


Digitized  by 


Google 


ISO 


EXCHEQUER  OF  PLEAS ; 


Sue.  On  the  one  hand  it  is  argued  that  the 
word*  "  ai  aforesaid"  refer  to  the  person ;  on 
the  other  band  that  they  refer  to  the  thing. 
But  we  think  that  the  construction  of  the 
Court  below,  by  which  they  have  treated 
them  as  descriptive  of  the  mode  of  having 
or  obtaining,  agrees  best  both  with  strict 
propriety  of  language,  and  the  object  and 
intention  of  the  statute,  and  is  therefore  the 
true  construction.  Then  they  may  be  read, 
a«  regards  the  case  before  us,  "if  any  per* 
■on  who  now  hath,  as  assignee,  any  letters 
patent,"  and  will  support  the  giant  to  the 
plaintiff  as  assignee.  There  is,  undoubtedly, 
some  difficulty  from  the  use  of  the  word 
"  obtain,"  which  seems  more  properly  ap- 
plicable to  obtaining  from  the  Crown,  than 
to  assignment  from  any  other  person,  and 
that  appears  to  be  the  view  taken  by  the 
Judges  of  the  Court  of  Queen's  Bench,  in 
the  case  of  SpiUbuty  v.  Clougk,  in  construe 
ing  the  first  section  of  the  act ;  and,  beyond 
all  doubt,  that  is  the  only  sense  in  which 
the  words  "  hath  obtained"  are  used  in  the 
second  section  of  the  act.  But,  in  construe 
ing  the  fourth  section,  we  are  perhaps 
xdieved  from  this  difficulty  ;  for  the  legis- 
lature, whether  intentionally  or  not,  has 
not  added  the  word  "  obtained"  after  the 
word  "  hath,"  although  it  is  added  in  the 
first  and  second  sections ;  and  therefore  the 
words  "now  hath,"  in  the  fourth  section, 
may,  and,  perhaps,  grammatically,  must  be 
read  in  the  sense  of  "  now  possesses." 

We  do  not  think  that  the  use  of  the  word 
"his,"  in  the  fourth  section,  coupled  with 
the  words  "  invention,"  "  specification," 
and  "t«rm,"  prevents  this  construction;  for 
those  things  are  his  (the  plaintiff's)  in  re- 
spect of  his  interest  in  them,  though  not  in 
respect  of  his  being  the  person  to  whom 
they  originally  belonged.  Upon  the  whole, 
therefore,  we  are  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  must  be 
a£Snned. 

Jtidgmtni  affirmed. 


tt^pport  qf»  rule  u  dtfeetifu  i%  m(  esaMs- 
trig  the  tuimee  ef  the  deftmenU,  the  Cmrl 
mili  ducharge  the  ruU,  with  eettt, 

G,  T.  JVhite  shewed  cause  against  a  nk 
calling  upon  the  defendant  to  sbewesaw 
why  an  attadunent  should  not  issue  sgusat 
him  for  contempt  of  this  Court. — Then 
are  preliminary  objections  to  the  affidavit 
The  first  objeotioa  is  that  the  additkn  of 
one  of  the  deponents  is  not  given.  Ik 
affidavit  is  in  these  terms : — "  Affidavit  of 
William  Cobbett,  a  prisoner  in  the  Qosn't 
Prison,  the  above-named  plainti^  and  AIM 
Sims,  of  No.  3,  Marlborough  Head  Coart, 
Holland  Street,  Blackfiiars  Road,  in  dw 
parish  of  Christ  Church,  in  the  county  of 
Surrey."  The  addition  to  a  deponnt'i 
name  is  rendsicd  neoeaaaiy  by  the  B«^ 
Gen.  HU.  term,  2  Will.  4.  pL  5,  which  & 
recta  that  "  the  addition  of  every  penn 
making  an  affidavit  ahall  be  inanted  dicn- 
in."  Now,  although  it  may  be  said,  «■ 
the  authority  of  Nathm»  v.  CteAM(i),  thit 
if  an  affidavit  he  joint,  an  objectioa  to  th* 
description  of  one  of  the  deponmts  will  sot 
render  the  statements  of  the  other  sffidsiit 
inadmissible ;  yet  the  case  of  The  King  t. 
the  Justices  «f  Camarw»uhire{i)  shews  that 
where,  in  an  affidavit  to  found  a  motioi, 
the  addition  of  a  deponent  is  omitted,  ihs 
Court  will  not  inquire  whether  the  bA 
sworn  to  by  a  co-deponent  are  sufficient  Is 
support  the  application .  Luwson  v.  C*m 
(3)  shews  that  the  addition  of  a  defendant 
ought  to  be  given.  The  Queen  v.  Reett{i) 
is  also  in  point.  The  rule  ought  to  bs 
discharged,  with  costa — Frost  v.  Hejfwei 
(6). 

[AtDUBSON,  B. — The  question  wbether 
the  statements  of  a  co-deponent  will  sap- 
port  the  application  does  not  arise  here, 
because  this  motion  cannot  be  sustained 
without  the  affidavits  of  both  deponents.] 

Secondly,  the  jurat  is  defective  in  not 
containing  the  names  of  the  deponents, 
pursuant  to  the  rules  of  court  of  Midi,  term, 
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Affidavit,  Jurat  of^Names  of  Deponents 
-Costs. 

Where  the  jurat  of  an  affidavit  used  in 


(1)  S  DowLP.C.S70. 

(2)  <  NcT.  &  M.  36ii. 

(3)  1  Cr.  &  M.  481 ;  s.  c  2  Ls»  J.  Rep.  (m^) 
Ezch.  216.  Bat  se«  Aneel  v,  Ihter.  i  ■<«■  & 
Wcls.  163. 

(4)  4Q.B.R«p.2Il. 

(5)  0  Jurist,  194«. 
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S7  (3eo.  S.  r.  1.  and  Trio,  term,  1  Geo.  4. 
Bxch.    The  jorats  are  in  this  fonn  :— 

"Sworn  at  the  Queen's  Prison,  in  the 
coonty  of  Surrey,  the  23rd  day  of  January 
1847,  before  me,  J.  C.  Evison,  a  commia- 
ri0B«r,  fte.— WiiHam  Cobbett." 

"  Sworn  in  Court  at  Westminater  Hall, 
the  SSrd  day  of  January  1847,  before  me, 
T.  J.  Piatt.— AlfitNl  Sims." 

Hie  name  of  neither  of  the  deponents  is 
written  in  the  jurat.  The  rule  most  be 
diachai^ed,  with  costa—Froat  v.  Heyaood, 
In  Bktekmett  ▼.  Allen  (6),  the  Court  said 
that  in  ftitnre  a  rule  obtained  on  an  affidavit, 
without  date,  would  be  dischaiged,  with 
coats. 

PatUeg,  contr&. — In  Frotl  v.  Hmfwtod 
there  was  a  gross  blunder;  the  affidavit 
lunring  been  sworn  before  a  person  who  had 
no  }iBisdiodon. 

PouocK,  C.B.— I  think  w»  are  boand 
by  the  anthorities  to  discharge  this  rulet 
with  costs.  If  a  motion  is  made  on  affida- 
^>its  that  are  deceptive,  why  should  the 
opposite  pnrty  be  put  to  the  expense  of 
uppomsg  Ae  appUeation,  when,  on  the 
objection  being  taken,  it  appears  that  the 
Affidavits  ought  net  to  have  been  read  ? 

Aldbmon,  B. — We  are  bound  by  the 
Bnthority  of  BlaekmeU  v.  Allen  to  disdiarge 
tlm  rule,  wiA  costs.  We  do  not  say  that 
we  should  disefaacge  it  with  costs  for  oUier 
tecfanieal  defeots. 

The  odier  Barons  concurring, — 

Rule  discharged,  with  coits. 


1846, 

ffOT.  19 
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COOKE  V.  BLAKE.' 


Pleading — Rejoining  Gratit,  Construction 
of- — Demurrer — Rule  to  rejoin — Demand  of 
Joinder  in  Demurrer — Reg.  Gen,  Hilary 
Term,  2  Will.  4.  pi.  108,  and  Reg.  Gen. 
HiUtry  Term,  4  WiU.  4.  fk  8. 

The  terms,  "  rqoining  gratis"  do  not 
extend  to  a  joinder  in  demurrer;  and  there' 
Jwre  where  a  defendant,  who  is  under  terms 
etf  rejoining  gratis,  pleads  pleas  which  are 
demurred  to,  he  is  bound  to  join  in  demurrer 

(6)  7  M«e.  &  W«U.  146;  (.o.  10  Uw  J.  Rep. 
(x.t.)  Eseh.  65. 

•  Ueeided  in  >  preriooa  term. 


mitkout  a  mle/er  that  purpose,  but  he  is  not 
bound  todoso  without  a  demand  of  joinder; 
and  semble,  per  Alderson,  B.,  if  under  such 
eircumitanees  a  joinder  be  demanded,  the 
d^endamt  would  be  bound  to  join  in  demurrer 
within  twenty-four  hours. 

This  was  an  action  of  trespass  ^tMfe 
elausum  fregil.  It  appeared  from  the  affi- 
davits that  the  defendant,  aiier  having 
several  times  applied  for  and  obtained  time 
to  plead,  procured  an  order  on  the  6th  of 
August  last,  on  the  terms,  among  others,  of 
rejoining  within  twenty-four  hours.  The 
time  for  pleading  expired  on  the  8th  of 
August,  and  on  that  day  Uie  defendant 
ilelivered  six  pleas.  The  plaintiff  joined 
issue  on  the  first  two,  replied  to  the  third 
and  fourth,  conelnding  to  the  eonntry,  and 
demurred  to  the  fifrii  and  sixth,  and  at  the 
same  time  added  the  similiters  and  joinders 
in  demurrer,  and  made  up  the  issue.  The 
defendant  struck  oat  both  the  similiters  and 
joinders  in  demnmr,  and  returned  the  issue. 
The  plaintiff  thereupon  applied  to  the  Lord 
Chirf  Baron  at  chambers,  who  made  the 
following  order,  stating  tiiat  it  had  bee* 
his  intention,  in  making  the  previous  order, 
to  impose  upon  the  defendant  such  terms 
as  should  compel  him  to  go  to  trial  >— 
"  Upon  hearing,  ftc,  I  do  order  that  the 
defendant  do  forthwith  join  in  demurrer, 
he  being  at  liberty  to  apply  to  the  Judge  at 
Liverpool,  oa  the  ground  that  he  could  not 
be  prepared  for  trial."  The  defendant  did 
not  comply  with  this  order,  and  U>e  cause 
was  not  tried.  In  the  present  term  an 
Bpplieatiab  was  made  to  a  Judge  at  cham- 
bers for  leave  to  amend  the  pleu.  It  WM 
objected,  by  the  plaintiff,  that  the  defendant 
was  in  contempt  for  not  having  obeyed  the 
order  of  the  Lord  Chief  Baron,  and  the 
Jndge  referred  the  matter  to  the  Coait.  A 
rule  was  then  obtained,  calttng  on  the  plain- 
tiff to  shew  cause  why  the  order  should  not 
be  resdnded,  and  why  the  defendant  should 
not  be  at  liberty  to  amend  ^le  fifth  and  sixth 
pleas.  A  cross  rule  was  also  obtained  by 
the  plainti^  calling  on  the  defmdant  to 
shew  cane  why  the  plaintiff  should  not  be 
at  liberty  to  sign  judgment  on  the  third  and 
fourth  pleas,  on  the  gnmnd  that  the  aimyiters 
had  been  improperly  struck  out. 

Aspinall  and  Bumie  shewed  cause  against 
the  defendant's  rule. — The  defendant  was 
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bound,  by  the  terms  of  the  order  for  time  to 
{dead,  to  rejoin  within  twenty-four  hours; 
and  the  question  is,  whether  the  right  of 
the  plaindff  to  proceed  without  giving  a 
rale  to  rejoin  has  been  abrogated  by  his 
demurring  instead  of  repljang  to  the  defen- 
dant's pleas.  By  Reg.  Oen.  Hilary  term, 
S  Will.  4.  pi.  108,  "  In  all  special  pleadings 
where  the  plaintiff  takes  issue  on  the  defen- 
dant's pleading,  or  traverses  the  same,  or 
demurs,  so  that  the  defendant  is  not  let  in 
to  all^^  any  new  matter,  the  plaintiff  may 

Proceed  without  giving  a  rule  to  rejoin." 
t  is  clear  that,  under  that  rule,  the  plaintiff 
would  be  justified  in  adding  die  joinder  in 
demurrer.  By  a  subsequent  rule  of  Hilary 
term,  4  WiU.  4.  pi.  8,  "  No  rule  for  joinder 
in  demurrer  shall  be  required,  but  the  party 
demurring  may  demand  a  jrander  in  de- 
murer, and  the  opposite  party  shall  be 
bound  within  four  days  after  such  demand 
to  deliver  the  same,  otherwise  judgment" 
This  latter  nde  only  has  reference  to  cases 
where  a  rule  for  joinder  in  demurrer  was 
required ;  it  does  not  apply  to  a  case  like 
the  present,  where  the  defendant  was  under 
terms  of  rejoining  gratis. 

[Aloerson,  B. — There  is  a  very  good 
reason  why  the  term  of  rejoining  gratis  does 
not  extend  to  a  joinder  in  demurrer.  When 
a  party  demurs  to  a  plea,  and  makes  up  the 
issue,  and  goes  down  to  trial,  it  is  impos- 
sible for  the  defendant  to  make  any  amend- 
ment, although  it  may  be  a  case  of  special 
demurrer.] 

There  are  instances  in  which  the  word 
"  rejoin"  applies  to  a  joinder  in  demurrer. 
The  term  of  rejoining  issuably  prevents  a 
party  demurring  sp^ally.  lliey  cited 
Twj/crouy.  King{l)  and  Jones  t.  Key  {2). 
If  ti»e  plaintiff  could  have  added  the  joinders 
in  demurrer,  or  if  the  defendant  was  bound 
to  have  added  them  in  twenty-four  hours, 
the  order  only  called  on  the  defendant  to  do 
his  duty,  and  it  could  not  be  wrong. 

Martin  and  Crontpion,  in  support  of  the 
rule,  were  stopped  by  the  Court. 

Pabkb,  B. — The  rule  of  Hilary  term, 
S  WiU.  4.  pi.  108.  must  be  interpreted  with 

(1)  2  Dowl.  &  L.  6S«;  s.  c  14  Law  J.  Rq>. 
(N.S.)  Q.B.  49. 

(3)  3Cr.  &  M.  340;  (.e.  S  Uw  J.  Rap.  (h.s.) 
Exeb.  64. 


reference  to  the  old  rule  of  Ae  Court  of 
King's  Bench,  the  object  of  the  nev  rule 
being  to  equalize  the  practice  of  all  the 
courts.  The  rule  of  the  Court  of  King'i 
Bench,  Hilary  term,  1  Geo.  2,  "  That  in  all 
special  pleadings,  when  the  plaintiff  takes 
issue  upon  the  defendant's  pleading,  or  tra- 
verses the  same  or  demurs,  so  as  the  defen- 
dant is  not  let  in  to  allege  any  new  matter, 
the  plaintiff  may  make  up  the  papoc-book 
without  giving  a  rule  to  rejoin" — 2  ThV* 
Frac.  718.  Consequently,  in  order  to  mi^ 
up  the  paper-book,  the  plaintiff  must  haie 
added  tbe  joinder  in  demurrer.  That  prac- 
tice was  extended  to  all  the  courts  by  the 
ruleof  Hilary  term,  2  Will.  4.  pi.  108.  Bat 
then  comes  the  subsequent  rule  of  Hilaiy 
tenn,  4  Will.  4.  pi.  3,  whidi  requires  tlie 
plaintiff  to  demand  a  jmader  in  demurrer. 
The  defendant  is  bound  to  jms  in  demnncr 
without  a  rule  for  that  purpose,  but  still 
there  must  be  a  demand  of  joindw.  Tbe 
effect  of  that  is,  that  the  rule  of  Hilary  teno, 
4  WilL  4.  qualifies  and  alt»s  the  rule  of 
Hilary  term,  2  Will.  4,  and  makes  ademsad 
of  joinder  necessary :  that  bdng  so,  the 
plahitiff 'a  proceedings  in  this  case  are  ine- 
gular. 

Alderson,  B.^In  Jones  v.  Key,  Baylej, 
B.  puts  the  very  difficulty,  which  I  sug- 
gested would  follow  your  interpretation  of 
rejoining  gratis,  vis.  that  it  would  prevent 
the  defendant  from  applying  for  leave  to 
amend.  It  may  be,  that  if  a  joinder  is 
demanded,  the  defendant  must  jon  in 
demurrer  within  twenty-four  hours,  dist 
time  being  substituted  for  the  four  days 
formerly  required  by  the  rule. 

Parke,  B. — In  order  to  avmd  any  ques- 
tion as  to  that,  it  will  be  better  in  future  to 
alter  the  ordinary  form  of  a  Judge's  oidtr, 
by  making  the  defendant  rejoin  within 
twenty-four  hours,  and  join  in  demurrer 
within  twenty-four  hours  after  demand. 

.  Rule  absolute,  on  payment  of  the  eoite  tf 
the  demurrer  and  the  application  at 
chambers,  with  liberty  for  the  plaint^ 
to  reply  de  novo,  on  payment  of  costs. 

The  plaintiff's  rale  was  discharged  by 
consent,  without  costs,  at  the  suggestion  of 
the  Court 
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Dee.  12. 

Malicious  Arreit — 1  &  2  Vict.  c.  110. 
«.  8. — Arrest  of  Judgment, 

The  foundation  of  Ae  action  for  a  maU- 
eiams  arrest,  under  the  \  ^  2  Viet.  e.  110, 
being  that  the  party  obtaining  the  eapias 
has  imposed  on  the  Judge,  by  falsehood,  the 
declaration  must  allege  that  the  Judge's 
order  was  obtained  by  falsehood  or  frond, 
and  must  state  the  eireumstanees  eonstitulii^ 
eueh  falsehood  or  frond. 

But  tshere  the  declaration  alleged  that 
the  defendants,  not  having  reasonable  or 
probable  cause  to  believe  Utat  the  plaintiff 
tHU  about  to  fuit  England,  fttlsely  and 
wialieiouskf,  and  without  reasonable  or  pro- 
bable cause,  caused  and  procnied  a  Judge 
to  make  an  order  for  arresting  the  plaintiff, 
•^Held,  that  the  declaration,  although  bad 
on  special  demurrer  in  net  setting  out  the 
eireumstanees  of  falsehood  or  fraud,  was 
good  after  verdict,  and  must  be  taken  to 
wsean  that  the  order  was  procured  by  false 
ooidence  or  by  means  of  falsehood,  and 
that  the  tMegations  as  to  the  defendants 
not  having  had  reasonable  or  probdle  cause 
for  supposing  that  the  plaintiff  intended  to 
quit  the  country  might  be  rejected  as  sur- 
plusage. 

Case  for  a  malicions  anest. 
The  declaration  stated  that  the  defendants 
beretofore,  to  wit,  on  See,,  not  then  having 
any  reasonable  or  probable  cause  to  believe 
that  the  plaintiff  was  about  to  quit  England, 
bat  contriving,  &c.,  falsely  and  malidonsly 
and   without  any  reasonable  or  probable 
oaose,  caused  and  procured  Sir  John  Patte- 
abn,  Knt.,  one  of  the  Justices,  &c.,  to  make 
bis  oertain  order  in  writing,  in  an  action  of 
debt  then  pending,  wherein  the  now  defen- 
dant,  George  Fielding,  was  the  plaintiff, 
and  the  now  plaintiff,  Abraham  Daniels, 
waa   the  defendant,  whereby  be  ordered 
tbat  the  now  defendant,  Greorge  Fielding, 
abonld  be  at  liberty  to  issue  a  writ  of  capias 
against  the  now  plaintiff,  indorsed  to  hold 
the  now  plaintiff  to  bail,  for  the  sum  of 
]  ,436^  5s.,  and  thereupon  the  now  defen- 
dants, afterwards,   &c.,  falsely  and   mali- 
dously,  and  without   any  reasonable  or 
jncobable  cause,  caused  and  procured  to  be 
sued  out  a  writ  of  eapias  against  the  now 
Haw  StaiKS,  XVI.— Excbb4. 


plaintiff,  indotsed  to  bold  him  to  bail  for 
1,486^.  5s.,  and  falsely  and  malidonsly, 
and  without  any  reasonable  or  probable 
cause,  sued  out  by  colour  of  the  said  order 
a  writ  of  capias,  directed  to  the  sheriff  of 
Middlesex,  commanding  him  to  arrest  the 
plaintiff,  until  he  should  give  bail  in  the 
said  action  so  then  pending  against  him, 
or  until  he  should  otherwise  be  discharged 
by  due  course  of  law.  The  declaration 
then  averred  that  the  defendants,  pursuant 
to  the  order  of  Patteson,  J.,  fabely  and 
maliciously,  and  without  reasonable  or  pro- 
bable cause,  caused  the  writs  to  be  indorsed 
for  1,4862.  5s.,  and  by  virtue  thereof 
ikisely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  caused  the 
plaintiff  to  be  arrested  by  the  said  sheriff 
by  virtue  of  the  said  writ,  and  to  be  kept 
in  custody  till  he  gave  bail  in  8,000/.,  to 
procure  his  release,  whereas,  in  truth  and 
in  ikct,  the  defendants  never  had,  nor  waa 
there  at  any  time  any  reasonable  or  probable 
cause  for  believing  that  the  pluntiff  waa 
about  to  quit  England,  nor  had  he  any  such 
intention.  The  declaration  then  stated  that 
such  proceedings  were  had  in  the  action 
that  it  was  ordered  that  Mr.  Justice  Pat- 
teson's  order  should  be  rescinded,  the  writ 
of  capias  should  be  set  aside,  and  the  bail 
bond  should  be  delivered  up  to  be  cancelled ; 
and  that  the  defendant,  O.  Fielding,  should 
pay  the  costs  of,  and  occasioned  by,  the 
arrest,  whereby  the  plaintiff  was  wholly  dis- 
charged from  the  arrest,  and  the  proceed- 
ings relating  thereto. 

Plea — Not  guilty. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
Middlesex  Sittings,  after  Hilary  term,  1846, 
the  jury  found  a  verdict  for  the  plaintiff, 
damages  52. 

Martin  afterwards  obtained  a  rule  nisi  to 
arrest  the  judgment,  against  which — 

Jervis  and  Humfrey  shewed  cause.— 
The  declaration  is  good,  at  least  after  ver- 
dict. It  will  be  contended,  on  the  other 
side,  that  the  declaration  is  bad  in  omitting 
to  allege  the  falsehood  of  the  affidavit  on 
which  the  order  was  granted.  But  this  ia 
a  fallacy ;  for  the  foundation  of  the  action 
is  the  arresting  of  the  defendant  malidonsly 
and  without  reasonable  and  probable  cause, 
and  not  the  improperly  obtaining  from  the 
Judge  an  order  to  arrest  the  plaintiff.  The 
Judge's  order  is  that  a  plaintiff  shall  be  at 
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liberty  to  issue  a  capias,  and  if  he  wrong- 
fully avails  himself  of  the  permission  to 
arrest  without  reasonable  and  probable 
cause,  he  is  liable  to  an  acUon.  It 
may  not  even  be  necessary  to  state  the 
Judge's  order  in  the  decliaration  at  all, 
or  at  least  only  to  state  it  in  order  to 
shew  that  the  action  has  been  properly 
conceived.  It  was  unnecessary  to  allege 
that  any  information  was  laid  before  the 
Judge.  Gregory  v.  Derby  {}),  Milton -v. 
Elmore  (2),  Biggi  v.  Claylz),  Saxon  ▼, 
Castle  (4),  and  Ehee  v.  Smith  (5),  are  in 
point.  Again,  after  verdict,  the  meaning 
of  the  declaration  is,  that  the  defendant,  in 
making  his  application  to  the  Judge,  knew 
that  he  had  no  reasonable  and  probable 
cause  for  such  application,  and  that  his 
affidavit  was  false. 

Martin  and  Cowling,  contr^. — The  mate- 
rial part  of  this  declaration  is  that  which 
alleges  that  the  defendants  £)tlsely  and 
maliciously,  and  without  any  reasonable  or 
probable  cause,  caused  and  procured  Mr. 
Justice  Patteson  to  make  his  order  for  the 
plaintiff's  arrest ;  and  the  declaration  ought 
to  have  alleged  that  the  defendants  imposed 
on  the  Judge  by  a  false  affidavit,  and  thereby 
induced  him  to  make  the  order.  The  foun- 
dation of  the  action  is  making  the  affidavits 
falsely  and  maliciously,  and  thereby  pre- 
vailing upon  the  Judge  to  act.  The  cases 
that  have  been  cited  from  Carrington  Sf 
Payne's  Reports  shew  that  the  declaration 
ought  to  have  been  in  this  form.  It  is 
consistent  with  this  declaration  that  the 
defendants,  in  obtaining  the  Judge's  order, 
may  have  thought  that  they  had  a  reason- 
able and  probable  cause  for  applying  for 
the  order ;  that  the  Judge  may  have  been 
of  the  same  opinion,  and  that  the  Judge 
may  have  been  in  error  in  granting  it. 
Milton  V.  Elmore  and  Saxon  v.  Castle  sup- 
port the  defendants'  view  of  the  case.  aIs- 
saming  the  learned  Judge  to  have  been  in 
error,  still  the  defendants  are  not  liable  if 
they  induced  the  Judge  to  act  by  honestly 
stating  facts  which  they  believed  to  be  true. 
If  the  plaintiff  wished  to  shew  that  the 

(1)  8  Car.  &  Pay.  749. 

(2)4Ibid.4<e. 

(8)  4  Ner.  &  Mu.  464 ;  s.e.  3  Law  J.  Rep.  (n.s.) 
K.B.  124. 

(4)  6  Ad.  &  EL  652 ;  •.  o.  6  Law  J.  Rep.  (n.s.) 
K.B.  177. 

(fi)  lDowL&RyL97. 


defendants  acted  mold  fide,  he  ought  to  have 
stated  in  his  declaration  that  the  defendant) 
made  the  affidavit  before  the  Judge  faUel; 
and  maliciously — Johnstone  v.  Sutton  {6). 
Under  the  old  process,  before  the  pasriog 
of  the  1  &  2  Vict  c.  110,  the  Court,  ia 
authorizing  an  arrest,  merely  acted  mioii- 
terially,  and  allowed  the  arrest  of  a  party 
upon  the  plaintiffs  making  an  affidavit  of 
debt.  The  words  "falsely  and  maH- 
ciously,"  in  the  subsequent  part  of  this 
decUiation,  have  the  same  meaning  u  ia 
the  former  part  of  the  declaration,  and  in- 
troduce no  new  facts. 

[RoLJFE,  B. — The  words  that  the  defen- 
dants "  falsely  and  maliciously,  and  without 
any  reasonable  and  probable  cause,  caused 
and  procured  Mr.  Justice  Patteson  to  make 
an  order,"  &c.,  may  mean  after  verdict  that 
they  induced  him,  by  false  and  malicions 
statements  in  their  affidavits.] 

It  is  submitted  that  those  words  do  not 
imply  that  the  Judge's  order  was  inapropedy 
obtained — Jackson  v.  Pesked  (7).  Ihef 
also  cited  and  referred  to  Skinner  v.  Gtmtim 
(8),  Savil  V.  RoberU  (9),  Chapmtm  v. 
PickersgUl  (10),  and  Harris  v.  Goodmyn 
(11). 

Cur.  adv.  mm. 

The  judgment  of  the  Court  was  now 
delivered  by — 

RouK,  B.— rThis  was  an  action  for  miB- 
ciously  arresting  the  plaintiff,  aiad  holding 
him  to  baU  for  a  sum  of  1,436/.  5«.  At  the 
trial,  before  the  Lord  Cldef  Baroo,  at  tha 
sittings  after  last  Hilary  term,  the  pLuntiff 
obtained  a  verdict.  The  Court  afterwardi 
gpranted  a  rule  nut  for  arresting  the  jodg- 
ment,  which  came  on  to  be  argued  in  lait 
Trinity  term,  and  we  took  time  to  copadg 
our  judgment.  The  declaration  statea,  that 
the  defendants  not  having  reasonable  or  ^po- 
bable  cause  to  believe  Uiat  the  plaintiff  was 
about  to  quit  England,  falsely  and  malir 
ciottsly,  and  without  reasonable  or  probaUe 
cause,  caused  and  procured  Mr.  Justice  Pat- 
teson to  make  an  order,  dated  tlie  lldi  qf 
November  1845,  in  an  action  then  poiidiag 

(6)  1  Term  Rep.  544l 

(7)  1  Mao.  ft  Selw.  234. 

(8)  1  Wms.  Ssund.  230,  a. 

(9)  1  Salk.  IS. 

(10)  2  Will.  145. 

(11)  2Haa.<cOr.  40S;  a  a  10  Lanr /.  B^. 
(xj.}C.P.«3. 
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in  Ae  Court  of  Queen's  Bench  against  the 
plaintiflT,  at  the  rait  of  the  defendants,  by 
which  order  Patteson,  J.  ordered  that  the 
now  defendants  shonld  be  at  liberty  to  issue 
a  writ  of  capias  against  the  now  plaintiff, 
indorsed  to  hold  him  to  bail  for  1,4362. 5«. ; 
and  thereupon  the  now  defendants  falsely  and 
malicionsly,  and  without  any  reasonable  or 
probable  cause,  sued  out  by  colour  of  the 
■aid  order  a  writ  of  capias  directed  to  the 
sheriff  of  Middlesex,  commanding  him  to 
arrest  the  plaintiff,  until  he.  should  give  bail 
in  the  said  action  so  then  pending  against 
him,  or  until  he  should  otherwise  be  dis- 
charged by  due  course  of  law.  The  deda- 
ration  then  goes  on  to  aver,  that  the  defen- 
dants,  pursuant  to  Mr.  Justice  Patteson's 
order,  fidsely  and  maliciously,  and  without 
reasonable  or  probable  cause,  caused  the  writ 
to  be  indorsed  for  1,4362.  5s.,  and  by  virtue 
thereof,  fidsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  caused 
the  plaintiff  to  be  arrested  by  the  said 
sheriff,  by  virtue  of  the  said  writ,  and  to  be 
kept  in  custody  till  he  gave  bail  in  3,000/. 
to  procure  his  release;  whereas  in  truth 
and  in  fact  the  defendants  never  had,  nor 
was  there  at  any  time  any  reasonable  or 
probable  cause  for  believing  that  the  plain- 
tiff  was  about  to  quit  England,  nor  had  he 
any  such  intention.  The  declaration  then 
goes  on  to  state,  that  such  proceedings  were 
had  in  the  action,  that  it  was  ordered  that 
Mr.  Justice  Patteson's  order  should  be  re- 
scinded, and  the  writ  of  capias  should  be 
set  aside,  and  the  bail-bond  should  be 
delivered  up  to  be  cancelled,  and  that  the 
defendant,  O.  Fielding,  should  pay  the 
coats  of  and  occasioned  by  the  arrest, 
whereby  the  plaintiff  was  wholly  discharged 
ftom  the  anest  and  the  proceedings  relating 
thereto. 

In  order  to  decide  on  the  validity  of  this 
declaration  after  verdict,  it  will  be  conve- 
nient to  consider,  first,  what  the  law  was 
lirfore  the  statute  1  &  2  Vict.  c.  110,  abo- 
lishing arrest  on  mesne  process ;  and ,  second- 
ly,' how  the  law  has  been  affected  by  that 
•tatate,  so  fiur  as  relates  to  actions  for  mali- 
cious arrests. 

The  arrest  before  the  statate  was  in  an 
«ction  for  debt  the  mere  act  of  the  plaintiff 
lunuelf,  and  on  making  the  requisite  affidavit 
tfaat  the  dsfisndant  was  indebted  to  him  in 
m  ram  of  20i.  and  upwards,  the  plaintiff 


obtained  his  writ  of  capias  or  latitat  as 
a  matter  of  course.  Nothing  was  required 
in  order  to  entitle  the  plaintiff  to  such  a  writ 
but  the  affidavit  of  debt,  the  truth  of  which 
the  defendant  had,  in  that  state  of  the  pro- 
ceedings, no  means  of  ascertaining.  The 
defendant  was  then,  so  far  as  the  arrest  was 
concerned,  entirely  at  the  mercy  of  the 
pldntiff.  If  the  plaintiff  fraudulently  made 
affidavit  of  a  debt  which  did  not  exist,  he 
thereby,  without  the  intervention  of  any 
other  authority,  caused  an  injury  to  the 
defendant ;  and  it  followed,  as  a  necessary 
consequence,  that  if  in  the  result  of  an  action 
in  which  the  defendant  had  been  arrested,  it 
turned  out  that  the  debt  sworn  to  was  not 
due,  the  defendant  had  a  right  of  action 
against  the  plaintiff  for  the  injury  caused  to 
him  direcUy  by  the  wrongful  act  of  the 
plaintiff.  Such  being  the  state  of  the  law 
before  the  passing  of  the  1  &  2  Vict.  c.  110, 
the  declaration  for  a  malicious  arrest  merely 
stated  that  the  defendant,  not  having  rea- 
sonable or  probable  cause  of  action  against 
plaintiff,  to  the  amount  for  which  he  after- 
wards caused  him  to  be  arrested,  maliciously 
sued  out  a  capias,  and  without  reasonable 
or  probable  cause  procured  the  same  to  be 
indorsed  in  the  sum  of  £  ,  and  caused 
the  same  to  be  delivered  to  the  sheriff,  and 
without  reasonable  or  probable  cause  caused 
the  sheriff  to  arrest  the  plaintiff.  The  de- 
claration then  proceeded  to  aver  the  prose- 
cution and  termination  of  the  action,  in 
which  the  plaintiff  had  been  arrested,  and 
that  in  the  result  it  turned  out  that  the  sum 
for  which  he  had  been  arrested  was  not  due, 
and  the  injury  arising  from  this  arrest,  to- 
gether with  tiie  consequential  damages,  if 
any,  set  forth  in  the  declaration,  constituted 
tiie  ground  of  action. 

By  the  1  ft  2  Vict,  a  great  change  was 
made  in  the  law  relative  to  arrest  on  mesne 
process,  and,  by  consequence,  in  the  natore 
of  the  action  for  a  malicious  arrest.  By  the 
first  section  of  the  statute  arrest  on  mesne 
process  is  abolished,  but  then,  by  section  S. 
it  is  enacted,  that  if  a  plaintiff  shall,  by  the 
affidavit  of  himself  or  of  some  other  person, 
shew  to  the  satisfiiction  of  a  Judge  that  he 
has  a  cause  of  action  against  the  defendant 
to  the  amount  of  iOl.  or  upwards,  and  that 
there  is  probable  cause  for  believing  that 
the  defendant  is  about  to  quit  England, 
then  it  shall  be  lawful  for  the.  Judge,  by 
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special  order,  to  direct  that  the  defendant 
may  be  held  to  bail  for  snob  soma  as  the 
Judge  may  think  fit,  not  exceeding  the 
amonnt  of  the  debt;  and  therefore  the  plain- 
tiff may  sue  out  a  writ  of  eapiat,  according 
to  a  form  given  in  a  schedule  to  the  act. 
By  section  4.  the  sheriff  is  directed  to  arrest 
the  defendant  on  such  writ  of  eapiat,  who  is 
to  remain  in  custody  till  he  has  given  bail 
or  made  a  deposit  to  secure  the  debt  and 
costs,  as  he  might  have  done  under  the 
former  statute.  Section  5.  enacts  that  this 
order  for  arrest  may  be  made  at  any  stage 
of  the  proceedings ;  and  section  6.  enables 
the  party  arrested  to  apply  to  any  Judge, 
or  to  the  Court,  for  a  rule  or  order  on  die 
plaintiff  to  shew  cause  why  he  should  not 
be  discharged  out  of  custody,  and  the  Judge 
or  Court  may  make  such  order  thereon  as 
may  seem  just,  provided  that  any  such 
order  made  by  a  Judge  may  be  discharged 
or  varied  by  the  Court.  Iliis  very  impor- 
tant alteration  in  the  law  of  arrest  has  of 
necessity  materially  altered  the  nature  of 
the  action  for  a  malicious  anest.  The 
foundation  on  which  such  an  action  must 
now  rest  is,  that  the  party  obtaining  the 
capias  has  imposed  on  the  Judge  by  some 
&iae  statement,  some  suggettio  falri  or  tup- 
presno  veri,  and  has  thereby  satisfied  him 
not  only  of  the  existence  of  the  debt  to  the 
requisite  amonnt,  but  also  that  there  is 
reasonable  ground  for  supposing  the  debtor 
is  about  to  quit  the  country.  But  how  will 
it  be  if,  wiUiout  any  such  fraud  or  false- 
hood, a  plaintiff,  upon  an  affidavit,  fairly 
stating  the  facts,  succeeds  in  satisfying  a 
Judge  that  the  defendant  is  about  to  quit 
the  country,  and  so  obtains  an  order  for  a 
capias  to  arrest  the  defendant,  even  though 
he  may  not  himself  believe  that  the  defendimt 
does  intend  to  quit  the  country  ?  If,  in- 
deed, the  party  arrested  had  not  such  inten- 
tion, he  has  the  power,  under  section  6,  of 
making  a  substantive  application  to  a  Judge 
or  to  the  Court,  praying  to  be  discharged 
out  of  custody ;  and  tlus  will  be  done,  as 
matter  of  course,  if  the  party  arrested  suc- 
ceeds in  satisfying  the  Judge  or  Court  that 
he  has  not,  nor  ever  had,  the  intention  im- 
puted to  him.  But  such  a  discharge  affords 
no  ground  of  action  against  the  party  at 
whose  instance  the  party  discharged  has  been 
held  to  bail,  provided  only  that  the  orifpnal 
order  of  the  Judge  has  been  fiurly  obtained. 


It  is  essential,  under  the  present  rtatote, 
that  the  plaintiff,  in  an  action  for  a  mslidoiu 
arrest,  should  allege  falsehood  or  fraad  is 
obtaining  the  original  ord«r.  The  action  ii 
now  in  its  diaracter  similar  to  an  action  for 
a  malicious  prosecution  on  a  criminal  charge, 
and  the  declaration  ought  thereupon,  in 
analogy  to  the  course  of  pleading  in  socfa 
actions,  to  state  what  the  false  charge  or 
statement  was  by  which  the  Judge  has  beea 
misled.  Now,  die  declaration  in  this  csm 
contains  no  such  statement,  and,  indeed, 
seems  throughout  to  be  framed  on  the  en<o> 
neons  notion  that  the  gist  of  the  action  is 
the  arresting  by  the  defendant,  at  a  dm* 
when  they  had  no  reasonable  or  probsUe 
cause  for  believing  that  the  plaintiff  wm 
going  abroad.  This,  as  we  have  already 
explained,  is  an  error.  Bat  the  question  it 
not,  whether  this  declaration  would  be  good 
on  special  demurrer,  but  whether  it  is  good 
after  verdict ;  and  thon^  it  is  certainly  taj 
informal,  yet  we  think,  that  after  veidiet  it 
will  warrant  the  judgment  fi>r  the  plaintiC 
It  alleges,  amongst  otiher  things,  that  the  de- 
fendant fitlselyprocored  Mr.  Justice  Patttsoa 
to  make  the  order  for  the  capias.  The  expres- 
sion fahelg  procured,  when  critically  exa- 
mined, is  scarcely  sennble;  but  after  verdict 
we  think  the  word  "  fidsely,"  in  refaeDce 
to  the  context,  must  be  taken  to  mean  % 
false  evidence,  or  by  uieans  ot  falsektsi, 
and  then,  although  the  declaration  might 
have  been  bad  on  demurrer,  for  not  setting 
out  what  the  £dse  evidence  was,  yet  that  is 
an  omission  which  the  defendants  mi^ 
waive  ;  and  a  good  cause  of  action  is  thos 
stated,  rejecting  as  surplusage  all  the  vsriont 
allegations  which  occur  as  to  the  ddendati 
not  having  had  reasonable  or  probable  canss 
for  supposing  the  plaintiff  intended  to  qnt 
the  country.  For  these  reasons,  dltlefw^ 
we  think  there  must  be 

Judgment  for  the  plaintiff- 


147.     \ 
.  23.  J 


ROBERTSON  C.  GANTLETT. 


1847 

Jan 

Trespass — New  Assignment — Admission 
— De  Injuria. 

Trespass  for  breaking  and  enterii^  the 
plaintiff's  close,  and  damaging  the  fences, 
hedges,  ^c.  Plea,  justifying  the  trespass, 
on  the  ground  of  a  right  of  wag  ;  new  attign- 
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mnU,  that  the  actio*  tfot  brought  for  a  tres- 
jMM  on  a  certain  other  portion  of  the  taid 
eloie  (»et  out  by  abuttah).  Plea  to  the 
iteu  OMtigmnent,  that,  before  the  taid  time 
vhen,  4*0- >  and  tohiltt  the  defendant  so  had 
the  right  to  the  said  way  in  the  said  first  pUa 
mentioned,  the  plaintiff  obstrneted  the  way  i* 
the  taid  first  plea  mentioned,  by  digging  a 
trench  aerott  the  tame,  and  because  the  de- 
fendant could  not  remove  the  obttruction,  he 
did,  for  the  purpose  of  avoiding  the  tame, 
and  uting  the  way,  depart  out  of  the  same, 
along  the  said  other  portion  of  the  close  in 
the  new  assignment  mentioned,  and  because 
the  taid  fencet  and  hedget  in  the  new  at- 
sfgnmetU  mentioned  were  standing  on  a 
portion  of  the  dose  in  the  ii«t*  ass^nment 
mentioned,  and  that  without  breaking  and 
damaging  the  same  he  could  not  go  over 
the  residue  of  the  taid  close  in  which,  ^c. 
ie  did,  neeettarily,  a  little  break  amd  damage 
the  said  fences  and  hedges.  Replication, 
de  iiijari&: — Held,  diisentiente  Piatt,  B., 
that  the  right  of  way,  stated  in  the  plea  to 
the  declaration,  was  not  admitted  by  the  new 
assignment;  that  the  rig^  was  informally 
re-asserted  tn  the  plea  to  the  new  assignment, 
miul  being  piU  in  issue  by  the  replication, 
the  defendant  was  bound  to  prove  it, 

Treapus,  for  breaking  and  entraing  the 
pluntiff't  dose,  in  the  paridi  of  Brinkworth, 
eeUtd  Lewis's  gronnd,  and  damaging  divers 
fenoM  and  hedges  of  the  said  close,  &c. 

Plea — that  the  defendant  was  seised  in 
his  demerae  as  of  fee  in  a  certain  dose, 
called  Lower  Westfidd,  in  the  parish  of 
Brinkworth ;  and  that  all  those  whose  estate 
the  defendant  had  in  Lower  Westfidd,  had 
bom.  time  immemorial  had  a  right  of  way 
orar  the  said  dose  in  which  &c.,  and  be- 
canae  the  said  fences  and  hedges  were  stand- 
ing across  the  said  way,  and  obctmcting  the 
■sme,  the  defendant,  for  the  purpose  of 
removing  the  same,  did  unavoidably  break 
down  and  dami^  the  same,  which  are  the 
several  trespasses,  &c. 

The  second  plea  was  similar  to  the  fore- 
grang,  except  that  it  justified  the  trespass, 
on  the  ground  of  a  right  of  way  by  user  of 
twenty  years,  under  the  statute  2  &  3 
Wfll.  4.  e.  71.  New  assignment,  that  the 
plaintiff  brought  his  suit,  not  for  the  tres- 
petmem  in  the  first  and  last  pleas  mentioned 
on  tb*  part  of  the  nid  dose  over  which  the 


defendant  hai,  in  those  pleas,  asserted  and 
claimed  a  right  of  way,  but  for  that  the  de- 
fendant, on  the  said  11th  of  December 
1845,  out  of  the  said  pretended  ways  in 
those  pleas  mentioned,  to  wit,  on  a  certain 
other  portion  of  the  said  close  (setting  it  out 
by  abuttals)  committed  the  said  trespasses 
in  the  said  declaration  mentioned,  which 
said  trespasses  above  newly  assigned,  are 
other  and  difierent  trespasses  from  the  said 
trespasses  in  the  first  and  last  pleas  men- 
tioned. 

Pleas  to  the  new  assignment-^tst,  not 
guilty;  second,  that  before  the  said  time 
when,  &c.,  in  the  said  new  assignment  men- 
tioned, and  whilst  the  defendant  so  had  the 
said  right  to  the  said  way  in  the  said  first 
plea  mentioned,  to  wit,  on  See.,  the  plaintiff 
wrongfully  obstructed  the  said  way  in  the 
said  first  plea  mentioned,  by  digging  a  deep 
trendi  across  the  same,  and  placing  in  and 
across  the  same,  in  the  said  close  in  which 
&c.,  and  over  the  said  trench,  many  trunks 
of  trees,  &c.,  so  that  the  defendant  had  no 
way  from  or  to  the  said  dose  of  the  defen- 
dant, called  Lower  Westfidd,  other  than 
the  said  way  in  the  said  first  plea  mentioned ; 
and  because  the  said  way  was  obstructed, 
and  the  defendant  could  not  remove  the 
obstruction  without  labour  and  expense, 
the  defendant  did,  for  the  purpose  of  avoid- 
ing the  obstraction,  and  using  the  way, 
depart  out  of  the  same,  along  the  said  other 
portion  of  the  close  in  the  new  assignment 
mentioned,  and  from  thence  as  quickly  as 
he  could  over  the  residue  of  the  said  way 
that  was  not  obstructed  as  aforesaid ;  and 
because  the  said  fences  and  hedges  in  the 
declaration  nienti<Hied,  at  the  same  time 
when,  &c.  in  the  new  assignment  men- 
tioned, had  been  placed,  and  were  standing 
on  the  portion  of  the  close  in  the  new  as- 
signment mentioned,  so  that  without  break- 
ing and  damaging  them,  he  could  not  go 
over  the  residue  of  the  way  over  the  said 
dose  in  which,  &c.,  the  defendant  did  ne- 
cessarily and  unavoidably  a  littie  break  and 
damage  the  said  fences  and  hedges.  The 
plaintiff  joined  issue  on  the  first  plea,  and 
replied  de  injurid  to  the  second  plea. 

At  the  trial,  before  Piatt,  B.,  at  the  last 
Summer  Assizes,  at  Devizes,  it  was  con- 
tended on  behalf  of  the  defendant,  that  the 
right  of  way  stated  in  the  plea  to  the  de- 
clamtion  was  admitted  by  the  new  assign- 
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ment,  and  waa  not  put  in  israe  by  the  re- 
plication de  injurid.  The  Judge  was  of 
this  opinion,  and  stating,  that  there  was  in 
fact  no  question  to  be  tried,  directed  the 
jury  to  find  for  the  defendant  on  the  second 
plea  to  the  new  assignment.  The  jury 
found  a  verdict  accordingly.  A  rule  niii 
was  afterwards  obtained,  on  the  ground  of 
misdirection,  against  which — 

Butt  {Slade  with  him)  shewed  cause. — 
The  direction  of  the  learned  Judge  was  cor- 
rect, and  the  defendant  is  entitled  to  retain 
his  verdict.  The  new  assignment  of  extra 
VMM  contains  no  traverse  of  the  right  of 
way  stated  in  the  plea,  and,  therefore,  must 
be  taken  to  admit  such  right  of  way.  The 
only  issue  raised  by  de  injurid  is,  whether 
the  cause  for  going  extra  viam  existed. 

[Pabkb,  B. — The  defendant  must  make 
out  his  case.  He  cannot  justify  unless  he 
had  a  right  of  way,  which  being  obstructed 
by  the  plaintiff  gave  him  a  right  to  go  out 
of  the  way.  The  new  assignment  admits 
nothing.] 

It  is  submitted  that  the  new  assignment 
admits  the  right  of  way. 

[Parke,  B. — Suppose  the  plaintiff  were 
to  bring  an  action  against  the  defendant  for 
going  over  the  close,  could  the  defiendant 
plead  the  new  assignment  as  an  estoppel  7] 

He  could  not. 

[Pabkb,  B. — But  he  could,  if  you  are 
light  in  saying  that  the  new  assignment 
adadts  the  right  of  way.] 

[Alderson,  B. — You  say  the  plaintiff  has 
admitted  that  the  defendant  had  a  right  of 
way  over  the  close,  by  saying,  in  his  new 
assignment,  that  he  was  not  going  for  that 
pretended  right  of  way  elakMd  l^  the  de> 
fen  dan  t.] 

The  plea  to  the  new  assignment  does  not 
set  up  any  right  of  way. 

[Parkk,  B. — Ths  plea  would  be  bad, 
unless  it  set  up  a  right  of  way.] 

[A1.DXR8ON,  B. — You  were  bound  to  set 
up  a  right  of  way ;  and  you  do  so  by  infe- 
rence, and  in  a  manner  that  would  make 
the  plea  bad  on  special  demurrer.] 

The  plea  does  not  re-assert  a  right  of  way, 
and  it  was  not  necessary  that  it  should  do 
so.  Norma*  y.  Wescombe{\)  and  Greene 
v.  Jones  (2)  are  in  point. 

(1)  2  Mm.  &  Wel».  8*9  j  :e.  6  Uw  J.  Rep. 
(N.s.)  Exoh.  164. 

(2)  1  W.  8»und.  SOO,  h. 


Crovder  and  Crompten,  contrl,  wn«  not 
called  on. 

Pollock,  C.B. — The  role  in  this  cue 
must  be  made  absolute.     The  defendant 
pleads  to  an  action  of  trespass  that  he  hu  a 
right  of  way  over  the  close  in  question ;  to 
this  the  plainti^  newly  assigns,  stsdng  in 
effect  that  he  makes  no  complaint  of  Hu 
defendant  going  over  the  elose  over  wbidi 
the  defendant  Iras  alleged  that  he  has  a  right 
of  way,  and  says  notUng  as  to  his  right  to 
do  BO ;  but  that  he  is  bringing  his  actioB  for 
a  very  different   trespass.     The  questioa 
then  is,  whether  this  new  assignment  ii  sn 
admission  of  the  defendant's  right  of  wsy 
over  the  close  in  respect  of  which  he  ha 
justified.     If  it  is  necessary  to  refer  to 
the    authorities  the    case  of  Norman  v. 
Weseombe    is    in   point.     [His    Loidahip 
stated  the  pleadings  in  that  case.]    Tbeic 
the  defendant  pleaded  to  the  new  assign- 
ment a  plea  similar  to  the  one  he  had 
pleaded  to  the  original  declaration ;  and  it 
was  held  that  the  plaintiff,  by  pretermitting 
in  the  new  assignment  the  matters  stated 
in  the  plea,  and  substituting  a  new  for  the 
old  declaration,   had  not  admitted  those 
matters,  and  that  the  defendant  was  boimd 
to  prove  them.      If,   therefore,  the  new 
assignment  has  pretermitted  matters  stated 
in  the  plea  to  the  declaration,  and  they  aie 
stated  again  in  the  plea  to  the  new  asdgn- 
ment,  they  must  be  proved  by  the  defen- 
dant.  The  plaintiff,  in  his  new  assignment, 
says,  "  you,  the  defendant,  have  mistaka 
my  cause  of  complaint,  and  I  say  nothii^ 
as  to  the  right  of  way  claimed  by  you  in 
your  plea."  The  defendant  then  bnngs  for- 
ward his  right  of  way  again,  in  an  inartifieisl 
nainwr,  in  his  plea  to  the  new  assignmcst 
On  the  whole,  I  am  dear  that  the  right  of 
way  is  not  admitted  by  the  new  assignment. 

Parke,  B.— I  think  the  right  of  way  is 
put  in  issue  by  the  replication  de  iiyiirii. 
The  defendant,  however,  contends,  that  the 
right  of  way  stated  in  the  plea  to  the  de- 
claration is  admitted  by  the  new  agaga- 
ment.  The  new  assignment,  however,  does 
Bot  admit  the  previous  pleading  to  be  tme. 
The  plaintiff,  by  his  new  assignment,  metely 
says,  that  the  defeadant  has  made  a  mis- 
take, and  that  he,  the  pluntifi^  is  going  &t 
a  trespass  which  has  not  beea  justified. 
The  new  assignment  is  in  the  natnve  of* 
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fresh  declaratioD,  and  excludes  all  cause  of 
damage  arising  from  the  defendant's  going 
over  the  close  in  qnestion,  in  exercise  of 
his  right  of  way.  The  plaintiff  says,  "  I 
declare  for  a  fresh  trespass,  in  respect  of  the 
defendant's  having  gone  over  a  piece  of 
land  which  is  set  out  by  abuttals  in  the 
sew  assignment."  To  this  fresh  trespass  the 
defendant  is  bound  to  make  a  good  answer, 
and  he  says  be  committed  the  trespass 
because  he  had  a  right  of  way,  which  the 
plaintiff  bad  passed  over  in  his  new  assign- 
ment ;  and  that  allegation  he  is  bound  to 
prove.  If  he  had  pleaded  leave  and  licence, 
he  must  have  proved  it.  In  the  present 
plea  to  the  new  assignment,  the  right  of  way 
set  up  is  connected  with  that  originally 
pleaded  by  the  defendant.  He  says,  he 
had  a  right  of  way,  and,  in  exercise  of  that 
right,  went  out  of  the  way,  and  committed 
the  trespasses  in  question,  in  the  place  which 
forms  the  subject  of  the  new  assignment. 
All  this  being  put  in  issue  by  the  new 
assignment,  the  defendant  is  bound  to  prove 
it.  The  substratum  of  the  defence  is  in 
issue,  and  the  fallacy  on  the  part  of  thi 
defendant's  argument  consists  in  treating 
the  new  assignment  as  admitting  the  mat- 
ters stated  in  the  plea.  The  case  of  Norman 
T.  fFetcombe,  and  Brancker  v.  Motj/netm 
(3)  are  in  point. 

Au>BBSoN,  B. — I  am  of  the  same  opin- 
ion. The  plaintiff  declares,  in  respect  of 
a  trespass  committed  upon  close  A.  The 
defendant  pleads  not  guilty,  and  that  he  had 
a  right  of  way  over  the  close.  The  plain- 
tiff, in  \m  new  assignment,  says  that  he 
neither  admits  nor  disputes  the  right  of 
way  set  up  by  the  defendant,  but  that  he  is 
bringing  his  action  for  a  trespass  committed 
IB  ano^er  part  of  the  close,  which  part  he 
lets  out  by  metes  and  bounds.  The  right 
of  way  clumed  by  the  defendant  in  his  plea 
|o  the  declaration  is  neither  admitted  nor 
denied  by  the  new  assignment.  The  de- 
fendant, in  his  plea  to  the  new  assignment, 
states  that  he  has  the  same  right  of  way  as 
be  alleged  in  his  plea  to  the  declaration, 
and  that  that  right  has  been  obstructed, 
vberefore  he  went  out  of  the  way,  upon  the 
Oth«-  part  of  the  close.  The  plaintiff,  in  hia 
xapUcation  to  that  plea,  says,  that  the  defen- 

(«)  1  Ifaa.  «c  Or.  7t«!  he.  10  Uw  J.  Retk. 


dant  has  no  such  cause  for  trespassing  upon 
the  other  part  of  the  close.  The  defendant 
went  over  the.  close  in  question  because 
he  claimed  a  right  of  way  there,  which  was 
obstnicted.  That  right  of  way  was  put  in 
issue  by  the  replication  de  injwrid,  and  was 
to  be  proved  by  the  defendant. 

Platt,  B. — I  retain  the  opinion  I  formed 
at  the  trial,  and  am  compelled  to  differ 
fix>m  the  rest  of  the  Court.  The  case  of 
Nomati  T.  WeKomhe  does  not,  in  my 
opinion,  govern  this  question.  There  the 
plea  to  the  new  assignment  re-stated  the 
facts  alleged  in  the  plea  to  the  declara- 
tion. That  is  not  the  case  here :  the  de- 
claration complains  of  a  trespass,  which  the 
defendant  justifies  on  the  g^nnd  that  he 
has  a  right  of  way.  The  plaintiff  new  as- 
signs, stating  that  he  is  not  bringing  his 
action  for  that  trespass  sought  to  be  justified 
by  the  defendant,  but  for  another  and' 
different  one.  He  does  not  deny  the  de- 
finulant's  alleged  rig^t  of  way,  but  says 
that  the  trespass  for  which  he  brings  his 
action  is  in  respect  of  another  part  of  the 
close.  The  defendant,  in  his  plea  to  the  new 
assignment,  does  not  re- assert  the  right  stated 
in  his  plea  to  the  declaration ;  he  merely 
states  that  his  right  of  way  continues,  and 
that  the  plaintiff  placed  obstructions  upon 
the  way,  in  the  removal  of  which  the  tres- 
passes were  committed.  The  question  in 
issue  is,  the  obstruction  or  non-obstruction 
of  the  way.  The  rest  of  the  plea  contains 
merely  a  statement  of  the  time,  and  not  a 
re-assertion  of  the  right  of  way.  The  plea 
alludes  to  the  right  of  way  only  for  the 
purpose  of  designating  the  trespass.  The 
act  of  obstruction  is  the  only  matter  put  in 
issue  by  de  itijurid. 

Rule  abaolute. 


.   1847.    1    DOB  d.  CADWAUOEB  AND  OTBEB8 

Feb.  15./  «.  PBicB. 

Assignment  of  satisfied  Term — Stat.  8  8f 
9  Vict.  e.  112.— Fine,  Evidence  of— 5  Vict, 
c,  32.  s.  2. 

In  the  year  1880,  an  owner  of  land, 
having  mortgaged  it,  levied  a  fine  to  confirm 
the  mortgage,  and  at  the  same  time  assigned 
a  satisfied  term  to  a  trustee  for  the  mart' 
gagee. 
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/•  1885,  the  defatdoKt  pmrehased  the 
land  from  the  mortgagor,  aid  paid  off  the 
mortgage,  on  which  oecathn  indeniure$  of 
lease  and  release  were  executed  by  the  mort' 
gagor  and  mortgagee,  hy  which  the  legal 
estate  and  the  eqnitg  of  redemption  were 
conveyed  to  the  defendant,  and  the  outstand- 
ing term  was  assigned  by  the  trustee  of  the 
mortgagee  to  a  trustee  ef  the  defendant,  to 
attend  the  inheritance.  In  1845,  a  forty, 
claiming  by  title  paramount  to  that  of  the 
mortgagor,  brought  qectment  against  the  de- 
fendant,  and  laid  one  of  the  demises  in  the 
name  of  the  defendant's  trustee. 

Held,  that  the  defendant  did  not  require 
the  protection  of  the  8  <$■  9  Vict.  c.  112; 
that  the  same  ceased  and  determined  by  vir- 
tue  of  thai  act  on  the  Slstof  December  1845, 
and  that  the  plaintiff  eotUd  not  recover  on 
the  demise  of  a  trustee  of  the  term. 

Semhle— that  if  the  defendant  had  wanted 
the  protection  of  the  act,  it  would  have  been 
necessary  for  him  to  apply  either  to  a  Court 
of  Equity  or  to  this  Court  to  strike  out  of  the 
declaration  the  demise  in  the  name  of  the 
trustee. 

To  prove  that  a  fine  was  properly  levied 
M  a  Court  of  Great  Session  in  Wales,  the 
defendant  produced  the  chirograph  of  the 
fine,  with  only  one  proelamatmn  indorsed, 
and  the  plea'roll  of  the  court  containity  an 
entry  only  of  a  licenda  concordandi  between 
the  same  parties  and  respecting  the  same 
premises  as  those  meiUioned  m  the  ehiro' 
graph : — Held,  that  this  was  sufficient  proof 
of  the  fine  under  the  5  Vict,  c.  82.  s.  2. 

Ejectment  to  recoTer  land  in  the  county 
of  Merioneth.  At  the  trial,  before  Lord 
Denman,  C.J.,  at  the  Summer  Aasixes  for 
Merionethshire  in  1846  the  following  facta 
appeared.  Thomas  Cadwalader,  the  elder, 
was  the  owner  in  fee  of  a  farm  called  Cefn, 
the  subject  of  the  present  action,  until  1829, 
when  he  died,  as  was  supposed  intestate. 
Upon  his  death,  his  son  Cadwalader  Thomas, 
who  had  previously  been  tenant  of  the  farm, 
entered  into  possession  of  it  as  heir-at-law ; 
and  in  the  following  year,  1830,  mortgaged 
it,  by  indentures  of  lease  and  release,  to  one 
William  Williams,  and  at  the  Court  oif  Gh«at 
Session  for  Merionethshire,  held  in  August 
of  the  same  year,  levied  a  fine  to  confirm 
the  mortgage.  On  tlie  occasion  of  the  mor&> 
gage  being  made,  a  satisfied  outstandii^ 


ferm,  orifpnally  created  in  1777,  for  SOO 
years,  was  assigned  to  a  trustee  to  jnCeet 
the  mortgagee. 

In  July  1885,  the  defendant  having  par- 
chased  the  fiurm  firom  Cadwalsder  Thoam, 
the  son,  and  paid  off  the  mortgage,  mden- 
tures  of  lease  and  release  were  exsoiledtfj 
Cadwalader  Thomas  and  the  mcntgigce,  by 
which  both  the  legal  estate  and  the  eqnitf 
of  redemption  were  conveyed  to  the  dein- 
dant.  At  the  same  time,  the  ontstaadisg 
term  was  assigned  by  the  trustee  of  iit 
mortgagee  to  a  trustee  named  by  the  defts- 
dant  to  attend  Uie  inheritance. 

In  1845,  it  was  discovered  that  Thanm 
Cadwalader,  the  father,  had  not  died  intN- 
tate,  but  had  left  a  will,  by  which  he  deviled 
the  &rm  in  question  to  William  Hmwi^ 
his  second  son,  who  consequently  hnwgkt 
the  present  action  to  recover  possestioo. 

Shortly  before  the  trial,  the  {dnali^ 
under  a  Judge's  order,  added  a  demiie  k 
the  name  of  iJbe  defendant's  trustee,  to  when 
the  term  had  been  assigned  in  18SS,  mi 
another  in  the  name  of  his  petsooal  r^fi* 
sentatives. 

The  defendant  relied  on  die  fine  of  18M 
as  a  bar  to  the  plaintiff^s  claim. 

In  order  to  prove  the  fine,  the  defindnt 
put  in  evidence  the  chirogr^h  of  the  fine, 
which  had  only  one  proclamation  iodoned, 
and  was  in  the  following  terms : — "  Meri»- 
neth,  to  wit.    This  is  a  final  eonooid  mide  ia 
the  court  of  our  sovereign  l«»d  the  kiagc' 
his  Oreat  Session  of  the  said  county,  Md 
at  Dolgelly  in  the  said  county,  befonJoos- 
than  Raine,  Esq.,  Justice  of  his  Miysitf'i 
Oreat  Sessions  for  the  said  county,  ud 
other  faithful  people  of  the  said  lord  the 
king,  then  and  there  presoit,  on  Thwsdsf, 
to  wit,  the  12th  day  of  August,  in  the  int 
year  of  the  leign  of  our  sovereiga  ]mi 
William  the  Fourth,  now  king  of  the  Umted 
Kingdom  of  Oreat  Britain  and  Irefamd,  sad 
so  forth,  between  William  Wiltianis,  geads- 
man,  plaintiff,  and  Cadwalader  Thoasi, 
genUeman,  and  Maigaiet  his  wife,  iekn- 
ants  of  four  messuages,  four  d  wdling  hoaes, 
&c.,  with  the  appurtenances,  ia  the  psnk 
of  Llanychil,  in  the  said  county.    Whsi^ 
upon  a  writ  of  covenant  hath  bem  smaassaed 
thereupon  between  them,  in  the  sama  eant, 
that  is  to  say,  that  the  aforesaid  Cadaa- 
lader  and  Margaret,  have  acknowle^gsd  tW 
tenements  aforesaid,  with  the  i 
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to  be  the  right  of  the  said  W.  Williams,  as 
those  which  the  said  William  hath  of  the 
gift  of  the  said  Cadwalader  and  Margaret, 
and  those  they  have  remised  and  quit 
claimed  from  them  the  said  Cadwalader  and 
Marg^aret,  and  their  heirs,  to  the  aforesaid 
William,  and  his  heirs,  for  ever  ;  and,  more- 
over, the  said  Cadwalader  and  Margaret 
have  granted  for  themselves  and  the  heirs 
of  the  said  Cadwalader  that  they  will  war- 
rant to  the  said  William  and  his  heirs  the 
tenements,  &c.  aforesaid,  against  them  the 
said  Cadwalader  and  Margaret,  and  the 
heirs  of  the  said  Cadwalader  for  ever,  and 
for  this  re-acknowledgment,  remission,  quit 
claim,  warrant,  fine  and  concord,  the  said 
W.  Williams  hath  given  to  the  aforesaid 
Cadwalader  Thomas  and  Margaret  his  wife 
180  marks  of  silver. 

"  Wynn  Belasyse." 
"  Delivered  by  proclamation,  according  to 
the  form  of  the  statute." 
"Merioneth,  to  wit. — The  first  procla- 
mation was  made  on  Tuesday  in  this  same 
great  session,  and  so  forth. 

"  Wynn  Belasyse." 
The  Merionethshire  plea-roll  of  fines  was 
also  put  in  evidence  by  the  defendant. 

The  following  was  die  entry  on  the  plea- 
roll  :— 

"  Merioneth,  to  wit.  2nd  Sessions  1830. 
—Pleas  at  his  Majesty's  Great  Sessions  of 
the  said  county,  held  at  Dolgelly  in  the 
said  county,  before  Jonathan  Raine,  Esq., 
Justice  of  his  Majesty's  Great  Session  for 
the  said  county,  on  Thursday,  to  wit,  the 
1 2th  day  of  August,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the 
Fourth,  of  the  united  kingdom  of  Great 
Britain  and  Ireland  King,  Defender  of  the 
Faith.  "  Wynn  Belasyse." 

"  Merioneth,  to  wit. — ^William  Williams, 
gentleman,  giveth  to  our  sovereign  lord 
-the  king,  6s.  Hd.  for  licence  toagree  with 
Cadwalader  Thomas,  gentleman,  and  Mar- 
garet his  wife,  in  a  plea  of  covenant  of  four 
messuages,  four  dwelling-houses,  four  cot- 
tages, four  bams,  four  stables,  four  cow- 
houses, four  out-buildings,  four  gardens, 
four  orchards,  two  hundred  acres  of  land, 
two  hundred  acres  of  arable  land,  two  hun- 
dred aeres  of  meadow  land,  two  hundred 
acres  of  pasture  land,  two  hundred  acres  of 
wood  and  underwood,  ten  acres  of  land 
covered  with  water,  one  hundred  acres  of 
New  Series,  XVI.— Rxcbeo. 


furze  and  heath,  and  common  of  pasture 
for  all  and  all  manner  of  cattle,  and  common 
of  turbary,  with  the  appurtenances,  in  the 
parish  x)fLlanychil,  in  the  said  county ;  and 
he  hath  a  chirograph,  and  so  forth." 

No  other  evidence  of  proclamations  was 
ofiered.  The  above  evidence  having  been 
given,  it  was  objected  on  behalf  of  the 
plaintifi*,  first,  that  there  was  no  sufficient 
proof  of  the  fine ;  secondly,  that  the  cog- 
nizor  had  not  a  sufficient  estate  in  the  pre- 
mises to  enable  him  to  levy  a  fine ;  thirdly, 
that  at  all  events  the  plaintiff  was  entitled 
to  recover  on  the  demise  laid  in  the  name 
of  the  trustee  of  the  outstanding  term.  The 
learned  Judge  overruled  the  objections, 
being  of  opinion  that  the  defects  in  proof 
of  the  fine  were  cured  by  the  5  Vict, 
c.  82.  8.  2,  that  the  cognizor  had  a  suffi- 
cient estate  in  law  to  warrant  the  fine,  and 
that  the  outstanding  term,  being  a  satisfied 
term,  was  destroyed  by  the  8  &  9  Vict, 
c.  112.  s.  1 ;  and  he  directed  the  jury  to 
find  for  the  defendant  on  all  the  demises, 
reserving  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him. 

Sir  J.  Jervit  (Attorney  General),  having 
accordingly,  in  Michaelmas  term,  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  plaintiff, 
or  for  a  new  trial, — 

Martin,  Townsend,  and  fV.  Yardlejf 
shewed  cause. — The  fine  was  proved  by  the 
chirograph,  Black.  Com.  Appen.  xiv.  It 
was  also  sufficiently  proved  to  have  been 
levied  with  proclamations,  by  the  produc- 
tion of  the  plea  roll.  By  section  2.  of  5 
Vict.  c.  82,  'An  Act  for  better  record- 
ing fines  and  recoveries  in  Wales  and  Che- 
shire,' it  is  enacted,  "  That  where  it  shall 
be  needful  to  prove  that  any  fine  which 
appears  to  have  been  duly  acknowledged 
was  levied  with  proclamations  in  any  of  the 
said  courts,  it  shall  be  taken  to  have  been 
so  levied,  and  shall  have  all  the  force  of  a 
fine  levied  Mrith  proclamations,  although  no 
chirograph  or  foot  of  such  fine  be  found 
indorsed  with  the  proclamations,  nor  any 
entry  of  them  or  any  of  them  appear  on 
the  record,  if  such  fine  were  duly  inrolled 
or  entered  on  the  plea-roll  of  the  session  in 
which  it  was  levied,  or  docketed  in  the 
docket-roll  or  docket-book  of  such  session, 
so  as  to  set  forth  the  names  of  the  parties 
and  the  places  in  which  the  lands  are  situ- 
ated of  which  such  fine  was  levied."    The 
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statute  relieves  the  defendant  from  the  ne- 
cessity of  giving  distinct  proof  of  the  pro- 
clamations. The  plea-roll  satisfies  the 
statute,  since  it  sufficiently  specifies  the 
names  of  the  parties  and  the  place  in  which 
tiie  land  is  situated.  The  fine  is  duly  in- 
rolled  on  the  plea-roll  of  the  sessions  at 
which  it  was  levied.  Secondly,  Cadwal- 
lader  Thomas,  the  eldest  son,  had  an  estate 
which  enabled  him  to  levy  a  valid  fine.  He 
entered  as  heir  on  the  death  of  his  father. 
He  clearly  entered  as  owner — Shep.  Touch. 
29,  Davies  dent.,  Lowndes  ten.(l),Hulnt  v. 
Heyloek  (2) ;  he,  therefore,  was  in  a  position 
to  levy  a  fine.  In  Doe  d.  BurreU  v.  Perkins 
(3)  the  tenant  holding  over  after  the  term 
expired  was  merely  a  tenant  by  suffer- 
ance, and,  therefore,  had  not  a  sufficient 
estate  to  levy  a  fine.  Thirdly,  the  out- 
standing satisfied  mortgage  term  which,  on 
the  purchase  of  the  land  by  the  defendant 
in  1835,  was,  for  his  security,  assigned  to  a 
trustee  to  attend  the  inheritance  ceased  and 
determined  before  this  action,  by  virtue  of 
the  statute  8  &  9  Vict  c.  112.  This  sta- 
tute, which  is  entitled  '  An  Act  to  render 
the  assignment  of  satisfied  terms  unneces- 
sary,' iSter  reciting  that  "  whereas  the 
assignment  of  satisfied  terms  has  been  found 
to  be  attended  with  great  difficulty,  delay 
and  expense,  and  to  operate  in  many  cases 
to  the  prejudice  of  the  persons  justly  en- 
titled to  the  lands  to  which  they  relate," 
proceeds  to  enact,  "  that  every  satisfied 
term  of  years  which,  either  by  express 
declaration  or  by  construction  of  law,  shall, 
upon  the  31st  day  of  December  1845,  be  at- 
tendant upon  the  inheritance  or  reversion  of 
any  lands,  shall,  on  that  day  absolutely 
cease  and  determine  as  to  the  land  upon 
the  inheritance  or  reversion  whereof  such 
term  shall  be  attendant  as  aforesaid,  except 
that  every  such  term  of  years  which  shall 
be  so  attendant  as  aforesaid,  by  express 
declaration,  although  hereby  made  to  cease 
and  determine,  shall  afford  to  every  person 
the  same  protection  against  every  incum- 
brance, charge,  estate,  right,  action,  suit, 
claim,  and  demand,  as  it  would  have  afford- 
ed to  him,  if  it  had  continued  to  subsist,  but 
had  not  been  assigned  or  dealt  with  after 

(1)  6Mui.&Gr.471;  8.o.l2Uw J.Rep.(N.s.) 
Exch.  506. 

(2)  Cro.  Car.  200. 

(3)  3  Man.  &  Selw,  271. 


th&.  said  31st  day  of  December  1845,  and 
shall,  for  the  purpose  of  such  protection,  be 
considered,  in  every  court  of  law  and  of 
equity,  to  be  a  subsisting  term." 

[Parke,  B. — One  of  the  evils  intended 
to  be  remedied  by  the  act  was  to  prevent 
the  necessity  of  a  double  investigation  of 
title,  of  the  estate  and  also  of  the  term.] 

The  plaintiff  has  put  a  demise  on  the 
record,  in  the  name  of  the  defendant's  own 
trustee,  and  he  contends  that  as  the  legal  in- 
terest is  by  the  term  in  him,  the  phdntiiF  ia 
entitled  to  recover.  But  the  term  can  only 
exist  so  far  as  to  protect  the  interests  of 
that  party  for  whose  benefit  it  was  assigned 
to  attend  the  inheritance,  and  not  for  the 
benefit  of  any  other  person  claiming  title  to 
the  inheritance. 

[Aldekson,  B. — You  «ay  the  plaintiff 
is  not  at  liberty  to  use  the  term  as  a  means 
of  offence;  that  it  is  a  shield,  and  not  a 
sword.] 

It  has  ceased  to  exist,  unless  the  defen- 
dant requires  its  protection — Sugd.  Vetii. 
and  Pur.  vol.  2.  p.  651.  Again,  the  de- 
fendant has  a  good  title,  without  the  aid  of 
the  term,  and  therefore  does  not  reqoiie 
its  protection. 

Wehby  and  Beavan,  contrit. — There  was 
no  sufficient  proof  of  the  fine ;  there  was 
no  separate  proof  of  the  proclamations ;  and 
the  5  Vict.  c.  32,  dispensing  with  proof 
of  the  proclamations,  only  applies  where 
the  fine  has  been  duly  acknowledged. 
A  fine  consists  of  five  parts — the  origunl 
writ  of  covenant,  the  licence  to  agree,  the 
concord,  the  note,  and  the  chirograph  or 
foot  of  the  fine,  which  recites  all  the  pro- 
ceedings. The  statute  4  Hen.  7.  c.  24. 
imposes  the  necessity  of  proclamation^-* 
2  Black.  Com,  350,  351,  and  App.  xrv., 
5  Cruise  Dig.  tit.  xxxv.  c.  2.  p.  71.  No 
writ  of  covenant  has  been  proved  here;  va 
concord  or  acknowledgment  lodged  at  die 
proper  office.  The  Ist  section  of  5  Viet. 
c.  32.  requires  writs,  concords,  and  pro- 
ceedings to  be  lodged  at  the  proper  ofcfi 
The  words,  "such  fine,"  in  the  ted  sec- 
tion, applying  only  to  fines  duly  aokaow- 
ledged,  and  what  is  a  due  ackft«»ledlgnwBt 
is  shewn  by  the  first  section.  Hie  tm 
must  be  read  together,  and  thejr  { 
there  is  no  due  acknowlwlgumit  f 
a  portion  of  what  the  MMtfet  i 
been  entered  <m  the  plea-fell,  i 
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proves  the  fipe  to  have  been  duly  acknow- 
Jedged.  There  ia  no  entry  here  of  the 
onginal  writ  of  covenant,  or  of  the  concord, 
which  is  the  substance  of  the  fine,  and  the 
dne  acknowledgment  of  the  title  of  the 
cog^iisee.  The  plea-roll  is  also  insufficient, 
as  it  does  not  appear  that  it  is  the  plea-roU 
of  the  same  sessions  at  which  the  fine  was 
levied  or  acknowledged.  That  is  expressly 
required  by  the  statute.  Secondly,  Cad- 
w^ader  Thomas  had  not  such  possession 
pf  the  estate,  as  owner,  a»  to  make  him  a 
good  eognizor  of  this  fine.  He  had  been 
tenant  to  his  hiber  for  many  years.  He 
might  have  been  tenant  when  he  levied  the 
fiae.  Although  his  father  was  dead,  his 
tenancy  may  have  continued  after  his  father's 
death.  Then,  as  he  was  tenant  at  the  time 
of  his  father's  death,  there  was  no  wrongful 
entry  to  make  him  a  disseisor.  He  was 
either  a  tenant  at  wUl  or  by  sufferance.  A 
WTongfiil  continuance  will  not  make  him  a 
disseisor,  so  as  to  enable  him  to  levy  s 
valid  fine. 

[_Tounuend,— It  was  admitted  that  he 
entered  into  possession  op  his  fiuher'i 
death.] 

Supposing  the  tenancy  determined  by 
the  father's  death,  is  the  continuing  in  pos- 
session claiming  as  heir-at-law  sufficient  to 
eoable  him  to  levy  a  fine  ?  This  case  is 
not  ao  strong  as  Doe  d.  Dan*  v.  Davit  (4). 
In  Doe  d.  BurreU  v,  Perkins  (5),  the  fine 
was  held  iaralid,  as  there  was  no  wrongful 
eotry,  but  merely  a  wrongful  continuance. 
fVilUam  V.  Thom<u{Q),  Doe  d.  SoiUer  v. 
HvU  (7),  Doe  d.  Parker  v.  Gregory  (8), 
and  Doe  d,  Leeming  v.  SHrrow  (9)  affirm 
Doe  d.  Perkins. 

[Pabkk,  B. — The  authority  of  Doe  v. 
JPerHeu  is  very  much  shaken  by  the  opin- 
iona  of  conveyuicers,  and  the  observations 
made  upon  it  in  Davie*  dem,,  Lowndes  ien.] 
All  these  cases  and  many  others  are  dis- 
cutwod  in  a  note  to  Clerhe  v.  Py well  (^10), 
when  it  is  shewn  that  there  must  be  a 
wrongfiil  entry,  and  that  a  wrongful  con- 


(4)  12  Price,  756j  s.  c.  1  Car.  &  Pay.  130. 
<5)  3M«a.<cSelw.  271. 
(6>  12  Eaat,  141. 
(7)  2  0owl.&  Ryl.S8. 

(8>  2  Ad.  &  EI.  14;  s.  c.  4  Law  J.  Rep.  (n.s.) 
KB    19. 

'<9')   7  Ibid.  157 ;  i.  o.  2  N.  &  P.  128. 
(10)  1  Wias.SMnd.  319,  <,6tli  edit. 


tinuance  is  not  sufficient.  Culley  v.  Doe  d. 
Taylersonill)  is  to  the  same  effect 

[Parke,  B. — There  must  be  an  estate 
of  freehold,  by  right  or  by  wrong,  to  make 
a  valid  fine.  But  the  parties  did  not  come 
here  to  dispute  the  estate  of  Cadwalader 
Thomas.  Looking  at  the  Judge's  notes,  we 
think  the  fact  of  the  entry  of  the  heir  was 
conceded  at  the  trial.  "The  admission  is 
not  of  a  continuing  possession,  but  of  his 
entry  as  heir.  We  must  take  it  that  the 
cognixor  bad  a  sufficient  estate.] 

Thirdly,  as  to  the  outstanding  term.  If 
it  is  merged,  it  can  afford  the  defendant  no 
protection  at  law ;  if  it  be  not  merged,  the 
plaintiff  is  entitled  to  recover  on  the  demise 
of  the  termor.  There  is  great  doubt  whe- 
ther the  outstanding  term  can  be  set  up  by 
eithn  party  since  the  act  of  the  8  &  9  Vict, 
c.  112,  In  all  cases,  except  where  there 
were  existing  incumbrances  as  contradis- 
tinguished from  adverse  titles,  the  term 
merged  in  the  inheritance  on  the  Slst  of 
Pecember  1845. 

[AtDEBSON,  B. — The  construction  you 
put  on  the  act  is,  that  persons  having  equal 
equities  have  lost  the  term  altogetlier.] 

[The  counsel  then  read  extracts  from  a 
pamphlet  by  Mr,  Jo^ua  Williams,  entitled, 
Remarka  on  the  jiets  of  the  Session  8^9 
yiet.,  i^-c]  If  the  term  subsist  at  all,  as 
it  was  assigned  by  express  declaration  to 
attend  the  inheritance,  the  statute  must 
mean  that  it  is  to  subsist  to  protect  the 
party  entitled  to  the  inheritance  in  whom- 
soever the  right  to  the  inheritance  may  lie. 

[Parke,  B. — No ;  it  must  mean  that  it 
is  to  subsist  to  protect  the  estate  of  the 
defendant,  who  was  a  purchaser  for  value 
without  notice,  and  entitled  to  the  benefit 
of  it.] 

The  defendant  would  have  a  good  title 
if  he  could  set  up  the  term,  and  there  had 
been  no  demise  in  the  termor's  name. 

[Parke,  B. — To  determine  the  legal  title 
we  have  to  determine  the  equitable  ques- 
tion, whether  the  party  is  entitled  to  be 
protected  by  the  term.  This,  however,  is 
not  the  only  case  in  which  a  court  of  law 
has  to  decide  on  a  question  of  equity,  in 
order  to  determine  a  legal  rig^t.] 

[Alderson,  B.— Supposing  two  persons 


(11)  11  A<I.  &  £1. 1008;  8.C.  9  Law  J.  B«p.  (N.S.) 
Q.B.  288. 
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equally  entitled  in  equity,  which  of  them 
is  to  be  protected  by  the  term,  supposing 
it  is  not  transferred  to  either?  If  it  is 
transferred,  the  party  for  whom  it  is  trans- 
ferred is  entitled  to  the  benefit  of  it.] 

In  the  Lands  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  18.  8. 81,  there  is  a  somewhat 
similar  provision;  but  there  the  clause  is 
properly  drawn.  The  term  there  is  made 
a  protection  in  equity  only. 

Parke,  B. — With  respect  to  the  first 
point,  we  think  there  is  sufficient  proof  of 
a  valid  fine.  The  chirograph  was  the  legal 
and  best  evidence  of  the  fine,  though  not 
of  the  proclamations.  These  ordinarily 
should  be  proved  by  an  examined  copy  of 
the  roll.  But  as  the  Welsh  officers  kept 
the  rolls  very  imperfectly,  the  statute  5 
Vict.  c.  S2.  was  passed  to  dispense  with 
proof  of  the  proclamations,  if  the  plea- 
roll  contained  sufficient  to  identify  the  par- 
ties and  premises  mentioned  in  it  with 
those  described  in  the  chirograph.  Here 
the  chirograph  proved  that  the  fine  was 
duly  acknowledged.  It  also  proved  the 
time  at  which  the  fine  was  levied.  The 
entry  on  the  plea-roll  is  in  the  same  session 
in  which  it  was  levied,  and  sufficiently  sets 
forth  the  parties  and  places  to  identify  the 
chirograph  as  referring  to  the  same  matter. 
We  have  already  disposed  of  the  point 
respecting  the  sufficiency  oF  the  cognizor's 
estate.  With  respect  to  the  only  remaining 
point  arising  out  of  the  outstanding  term, 
as  there  is  another  case  (12),  relating  to  the 
merger  of  a  term,  to  be  argued,  we  will 
hear  that  before  we  finally  decide. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B. 
concurred. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now 
delivered  by— 

Pabke,  B. — At  the  time  this  case  was 
argued  we  gave  our  opinion  on  two  of  the 
points  made,  and  took  time  to  consider  the 
third.  The  defendant  was  purchaser  of  this 
property  for  a  valuable  consideration,  and 
took  an  assignment  of  an  old  satisfied 
mortgage  term,  from  the  trustee  of  a  person 

(12)  Doe  d.  Hall  v.  Meulsdale,  wgned  on  same 
day.    See  this  case,  pott,  p.  169. 


who  had  taken  a  conveyance  from  an  heir* 
at-law,  who  entered  on  the  death  of  Im 
ancestor,  and  levied  a  fine.     We  said  that 
the  fine  was  good  under  the  recent  statute 
5  Vict.  c.  82.  s.  2,  which  was  passed  to 
remedy  the  negligence  of  the  offioen  of 
the  late  Welsh  Courts;  and  the  heir-at-law 
having  had  sufficient  tide  to  enable  him  to 
■  levy  a  fine,  the  present  defendant  is  ia  by 
gooid  title,  and  does  not  require  the  satisfied 
term  to  protect  him  in  his  possession.    The 
question  which  remains  to  be  decided  it, 
what  has  become  of  the  satisfied  term  under 
the  8  &  9  Vict  c.  112,  which  provides,  that 
"  every  satisfied  term  of  years,  whidi  eitha 
by  express    declaration   or  by  constmc- 
tion  of  law  shall,  upon  the  Slst  day  of 
December  1845,  be  attendant  upon  the  mhe- 
ritance  or  reversion  of  any  lands,  thall  on 
that  day  absolutely  cease  and  determine,  ai 
to  the  land  upon  the  inheritance  or  rerei- 
rion  whereof  such  term  shall  be  attendant 
as  aforesaid ;  except  that  every  such  tenn 
of  years  which  shall  be  so  attendant  ai 
aforesaid  by  express  declaration,  altboag^ 
hereby  made  to  cease  and  determine,  slnll 
afibrd  to  every  person  the  same  prote^im 
against  every  incumbrance,  charge,  estate, 
right,  action,  suit,  claim,  and  demand,  at  it 
would  have  afforded  to  him,  if  it  had  mm- 
tinned  to  subsist,  but  had  not  been  asugsed 
or  dealt  with  after  the  said  Slst  day  of  De- 
cember 1845,  and  shall,  for  the  purpose  of 
such  protection,  be  considered  in  evoy  oomt 
of  law  and  of  equity  to  be  a  subsistiiig  term." 
As  the  plaintiff'  has  in  his  declaration  a 
demise  by  a  tnutee  of  the  term,  added  to 
that  of  ^e  real  claimant  of  the  property, 
we  must  decide  whether  that  satisfied  torn 
did  or  did  not  continue  after  the  Slst  of 
December  1845,  and,  in  order  to  do  this, 
we  must  also  determine  whether  a  party 
claiming  the  protection  of  the  tenn  really 
was  entitied  to  that  protection  against  aa 
incumbrancer ;  and  as  that  is  a  qaestion  c£ 
equity,  we  have  thrown  on  us  die  dn^  of 
a  court  of  equity  without  the  adequate  ma- 
chinery.    Such,  however,  is  the  operation  of 
the  act,  and  we  must  therefore  decide  whe- 
ther the  defendant,  who  was  in  posse  liknt, 
wanted  the  protection  of  this  tenn.     Now, 
as  we  have  already  held  that  he  did  not, 
seeing  that  he  had  the  legal  estate  whoDy 
independent  of  the  term,  his  ease  does  not 
fall  within  the  latter  part  of  the  1st  sectioe 
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of  the  statute ;  bat  it  falls  within  the  former 
part  of  it,  the  effect  of  which  is,  that  the 
term  actually  ceased  and  determined  by  the 
operation  of  the  acton  the  Slst  of  December 
1845,  and  consequently  the  plaintiff  cannot 
recover  on  the  demise  of  the  trustee  of  the 
term.  If  it  had  turned  out  that  the  defen- 
dant wanted  the  protection  of  the  term,  on 
the  ground  that  he  was  purchaser  for  valu- 
able consideration,  it  would  be  necessary 
for  us  to  determine  what  course  he  ought 


to  take;  probably  it  would  be  necessary 
for  him  to  apply  to  a  Court  of  Equity,  or 
apply  to  this  Court  to  strike  out  of  the 
declaration  the  demise  in  the  name  of  the 
trustee ;  but  as  he  does  not  want  the  pro- 
tection of  the  term,  it  has  absolutely  ceased 
and  determined  on  the  Slst  of  December 
1845.  The  defendant  is  therefore  entitled 
to  a  verdict  on  all  the  demises,  and  this 
rule  must  be  discharged. 

Rule  discharged. 


END  OF  HILARY  TERM,  1847. 
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THE  MIDLAND  GREAT  WEST- 
EBN  RAILWAY  COMPANY  V. 
GORDON. 

Railway  Company — Liability  of  Sub- 
scriber for  Calls — Subscribers'  Agreement 
— Identity  of  Undertakiny. 

An  allottee  of  scrip  in  a  railway  company, 
who  has  subscribed  the  subscribers'  agree' 
ment,  and  sold  his  scrip  in  the  market  be- 
fore the  act  of  parliament  is  obtained,  and 
whose  name  has  been  entered  on  the  register 
of  shareholders  without  his  consent,  is  liable 
for  calls  until  the  name  of  the  purchaser  is 
inserted  in  the  register  of  shareholders. 

By  the  subscribers'  agreement,  signed  by 
the  defendant,  the  company  was  to  be  formed 
for  making  a  railway  from  D.  to  M,  and 
thence  to  A,  and  the  directors  were  empowered 
to  do  all  that  was  necessary  for  the  formation 
of  a  railway  from  D.  to  M.  and  A.  The 
subscribers  were  to  be  bound  by  such  regu- 
lations as  the  legislature  should  impose.  The 
act  of  parliament  gave  powers  to  the  com- 
pany to  purchase  and  work  a  canal,  and 
enacted,  that  the  railway  should  extend  only 
from  D.  to  M : — Held,  that  the  undertaking, 
which  was  authorized  by  the  legishi/ure, 
was  the  same  as  that  contemplated  in  the 
subscribers'  agreement,  and  that  the  defen- 
dant was  bound  by  that  instrument. 

This  was  an  action  of  debt  for  calls 
against  the  defendant,  as  a  shareholder  of 


the  Midland  Great  Western  Railway  Com- 
pany. The  declaration  was  feimed  on  the 
Companies  Clauses  Consolidation  Act,  8 
Vict.  c.  16. 

The  defendant  pleaded,  first,  uunqaam 
indebitatus;  secondly,  that  he  was  not  Dor 
is  a  holder  of  shares. 

At  the  trial,  before  Rolfe,  B.,  at  the  Utt 
Liverpool  Spring  Assizes,  the  following 
facte  appeared: — A  prospectus  was  issued 
in  1644  for  the  formation  of  a  company  for 
constructing  a  railway  from  Dublin  to  Mnl* 
lingar,  and  thence  to  Athlone ;  and  on  the 
21st  of  October,  in  the  same  year,  the 
defendant  executed  the  subscribers'  agree- 
ment This  deed  stated  that  the  capital  of 
the  company  would  be  1,000,000/.,  and 
was  to  consist  of  50,000  shares  of  20/.  each. 
It  also  authorized  the  directors  to  apply  to 
parliament  for  an  act,  and  to  do  all  that 
was  necessary  for  the  formation  of  a  railway 
from  Dublin  to  Mullingar  and  Athlone;  anil 
the  subscribers  agreed  to  submit  to  all  such 
regulations  as  might  be  imposed  by  the 
legislature. 

The  company  issued  scrip  in  the  ordinary 
form,  which  was  sold  in  the  market,  and 
the  defendant,  who,  up  to  the  28th  of  Oc- 
tober, was  a  holder  of  scrip  certificates  for 
ten  shares,  on  that  day  bond  fide  sold  his 
scrip  in  the  market. 

In  1845  the  company  applied  to  psrlia- 
ment,  and  obUiined  an  act  (8  &  9  ^  ict- 
c.  cxix.),  by  which  they  were  empowered  U> 
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patchaae  a  certun  canal,  cidled  the  Royal 
Canal,  and  to  work  the  same,  and  by  the 
same  act  the  railway  was  to  extend  only  to 
Mallingar.  By  this  act  it  was  provided, 
that  the  Companies  Clauses  Consolidation 
Act,  8  Vict.  c.  16,  should  be  incorporated 
with  and  form  part  of  the  act.  By  section 
8.  of  the  special  act  it  was  provided,  that 
every  one  who  should  have  subscribed  to 
the  undertaking,  or  should  be  otherwise 
entitled  to  a  share,  and  whose  name  should 
be  entered  on  the  register,  should  be  a 
shareholder. 

The  company  inserted  the  defendant's 
name  on  the  register  as  a  shareholder  with- 
out any  consent  on  his  part,  or  any  com- 
munication with  him.  Under  these  circum- 
stances, it  was  contended,  on  behalf  of  the 
plaintifb,  that  the  defendant  was  responsible 
to  the  company  for  the  calls.  On  the  other 
side  it  was  nrged,  that  the  defendant  was 
not  responnble,  on  two  grounds, — first,  that 
he  waa  not  a  shareholder;  secondly,  that 
he  never  subscribed  to  the  undertaking  for 
whidi  th«  act  was  obtained,  his  subscrip- 
tion having  been  to  an  undertaking  of  a 
very  diiFerent  kind.  The  learned  Judge 
was  of  opinion,  that  the  defendant  was 
liaUe,  and  he  directed  a  verdict  for  the  plain- 
tiA,  reserving  leave  to  the  defendimt  to 
move  to  enter  a  nonsuit. 

Martin  now  moved  accordingly. — First, 
the  defendant  was  not  a  shareholder.  See* 
tion  32.  of  the  General  Act,  8  Vict.  c.  16, 
empowers  the  company  to  make  calls  on 
shajreholders ;  but  there  is  a  distinction  be- 
tween that  section  and  the  21st,  for  the 
latter  provides  that  subicribers  must  pay 
the  money  subscribed,  whereas  the  22nd 
section  uses  the  term  aharehoUers,  not  sub- 
scribers, and  says  the  shareholders  must  pay 
the  calls.  Aftier  the  sale  of  the  scrip  the 
defendant's  liability,  as  shareholder,  ceased, 
and  that  of  the  vendor  commenced.  The 
scrip  was  issued  by  the  company  for  the 
very  purpose  of  negotiation  ;  that  fact  was 
Botorioos  to  every  one,  and  the  legislature 
must  be  taken  to  have  known  it.  Again, 
that  the  liability  is  transferred  by  the  sale 
of  the  scrip  has  been  already  decided  in 
the  case  of  The  London  Grand  Junction 
Railway  Company  v.  Freeman  (I), 

[Parke,  B.— All  that  the  sale  of  the 

(I)  2  Man.  &  Gr.  106;  s.  c.  2  Sc.  N.R.  70S. 


scrip  gives  is  an  equitable  right  to  the  pur- 
chaser to  have  his  name  entered  on  the 
register  as  a  shareholder.  If  the  purchaser 
gets  his  name  entered  on  the  register  then 
he  is  the  shareholder,  and  the  liability  of 
the  original  subscriber  ceases,  but  until  he 
does  so,  the  responsibility  of  the  original 
subscriber  continues.  This  is  perfectly  con- 
sistent with  the  decision  of  the  case  which 
has  been  cited.  We  think  this  ground  of 
objection  cwnot  be  sustained.] 

Secondly,  the  defendant  never  subscribed 
to  the  undertaking  for  which  the  act  was 
obtained.  He  subscribed  to  one  of  a  totally 
different  kind,  namely,  for  the  formation 
of  a  railway  from  Dublin  to  Mullingar  and 
Athlone,  not  to  one  that  stopped  short  at 
Mullingar,  which  is  an  inconsiderable  town, 
while  Athlone  is  an  important  place  with 
a  great  amount  of  traffic.  Then  the  act  of 
parliament  contains  a  provision  for  the  pur- 
chase of  the  canal  to  Athlone,  but  the  de- 
fendant never  contemplated  the  working  of 
a  canal,  but  merely  the  makmg  of  a  railway. 
Supposing  the  legislature  had  enacted  that 
the  company,  besides  making  the  railway  to 
Athlone,  shonld  go  on  and  make  one  to 
Belfast,  surely  that  would  not  be  the  same 
undertaking  for  which  the  defendant  agreed 
to  contribute. 

[RoLPB,  B. — If  there  is  a  variation  in 
the  intended  course  of  a  railway  by  carry- 
ing it  on  one  side  of  a  field  instead  of  die 
other,  can  a  subscriber  withdraw  fW>m  his 
contract  ?] 

It  is  not  contended  that  where  the  varia- 
tion is  so  slight  the  undertaking  would  not 
be  the  same.  But  this  is  an  attempt  to  fix 
a  party  with  a  liability  totally  different 
from  that  contained  in  his  contract. 

[Pollock,  C.B. — Can  you  say  that  the 
undertaking  authorized  by  the  act  is  totally 
different  from  that  which  the  defendant 
subscribed  to  effect?  If,  indeed,  the  com- 
pany, instead  of  obtaining  an  act  for  con- 
structing a  railway  in  Ireland,  had  obtained 
one  for  making  improvements  near  London, 
that  would  have  been  a  different  under- 
taking.] 

[Plait,  B. — Who  do  you  say  are  the 
subscribers  to  the  undertaking  contemplated 
by  the  act  ?] 

There  are  none.  Section  21.  of  the 
act,  which  makes  subscribers  to  the  under- 
taking liable,  cannot  be  conndered  to  nuke 
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them  liable  to  the  undertaking  set  oat  in 
the  subscribers'  contract,  for  the  act  does 
not  provide  for  carrying  that  contract  into 
effect. 

Pollock,  C.B. — There  will  be  no  rule  in 
this  case.  If  there  is  a  bond  Jide  applica« 
tion  to  the  legislature  for  the  purpose  of 
obtaining  an  act  to  carry  out  the  scheme 
Contemplated  by  the  subscribers,  and  the 
legislature  adds  a  condition,  or  qualification 
of  any  sort,  which  is  assented  to  by  the 
parties,  the  scheme  bo  qualified  must  be 
taken  to  be  the  contemplated  undertaking, 
and  the  subscribers  will  be  bound  by  their 
contract.  It  is  a  question  of  identity — s 
question  sometimes  of  very  difficult  solu- 
tion. The  subscribers  here  have  given  the 
directors  general  authority  to  apply  to  par- 
liament,  and,  in  substance,  agree  to  accept 
such  scheme  as  the  latter  shall  be  able  to 
obtain  from  the  legislature. 

Parke,  B. — The  powers  given  to  the 
directors  by  the  subscribers'  contract,  re- 
specting the  application  to  parliament,  are 
very  extensive.  Even  if  parliament,  on 
the  application  of  the  directors,  had  passed 
an  act  for  the  making  of  a  totally  different 
railway  from  that  originally  provided  for  in 
the  subscribers  contract,  I  am  inclined  to 
think  the  defendant  would  have  been  bound. 
But  this  is  in  truth  the  same  scheme,  and 
the  defendant  cannot  avoid  the  positive 
enactment  of  the  statute. 

RoLFE,  B.  and  Platt,  B.  concurred. 
Rule  refuted. 


1847.  \     rendel  and  another  v. 
May  8./  malleson. 

Company — Co-  Contractor — Payment  into 
Court — Slaying  Proceedings, 

The  plaintifft  having  brought  one  action 
against  the  defendant  and  another  against 
T,  two  directors  of  the  same  railway,  to 
recover  the  same  sum  of  money,  T.  pleaded 
■payment  of  3002.  into  court,  and  the  plain- 
tiffs, without  proceeding  further  against  him, 
gave  notice  of  trial  in  the  action  against  the 
defendant.  The  Court,  on  an  appUcation 
by  the  defendant  to  stay  proceeding  unless 


the  piaintiff*  would  give  the  defemduil  Ikt 
benefit  of  the  SOOl.  paid  tato  eomri  ig  T, 
allowed  the  defendant  to  plead  payment  itli 
court  of  3002.  without  actual^  J**!**?  *■ 
the  same. 

This  was  a  rule  calling  on  the  plaintiib 
to  shew  cause  why  the  proceedings  in  tliit 
action  should  not  be  stayed  until  the  dda- 
mination  of  the  cause  o(  Rendel  astdancliir 
T.  Tabor,  unless  the  plaintiff  would  conaeat 
to  give  credit  for  the  sum  of  SOO/.  paid  into 
court  in  that  action  as  though  paid  tato 
conrt  in  this  action,  or  otherwise  give  the 
defendant  in  this  action  the  benefit  thereof 
and  agree  to  proceed  in  this   action  oolj 
for  such  further  sum  as  might  be  dne  to 
him  from  either  or  both  the  defendants  in 
the  two  actions ;  the  defendant  in  this  Kdoa 
undertaking,  if  the  plaintifia  elect  to  pnv 
ceed  in  the  action  against  the  defendsit 
TiAor,  that  if  any  sum  is  lecovered  in  lbs 
said  action  against  the  defendant  Tabor,  orec 
the  said  sum  of  3002.,  that  he  the  defen- 
dant would  pay  the  same,  and  the  taxed 
costs  therein,  if  not  paid  by  the  defendnt 
Tabor.      It  appeared   from  the  affidavits 
that  the  action  was  brought  by  the  phuntifll 
an  engineer,  against  the  defendant  as  a 
director  of  the   Armagh,    Coleraine  sad 
Portrush  Railway  Company,  to  recova  te 
sum  of  1,0202.,  for  journeys,  surveys,  sad 
superintendence  of  the  said  railway ;  tad 
that  a  similar  action  for  the  same  amomt 
had  been  brought  by  the  plaintifi  agaiut 
Tabor,  another  director  of  the  said  cob- 
pany,  and  that  Tabor  had  paid  8002.  aco 
court,   and  pleaded    payment  thereof,  to- 
gether with   other  pleas.      The  plaintifi 
did  not  reply  to  the  pleas  in  the  actio* 
against  Tabor,  but  had  given  notice  of  tzisl 
in  the  present  action. 

Sir  F,  Thesiger  shewed  cause,  and 

BramweU  supported  the  rule. 

Aldersok,  B. — The  rule  will  be  abaohte 
for  allowing  a  plea  of  payment  of  3002.  to 
be  pleaded  to  the  present  action,  as  if  the 
same  had  been  actually  paid  into  court. 

Rule  aeeordinglg. 
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1847.     \ 
il27./ 


DOE  d.  HAIX  AMD  ANOTHER  V. 
April  27.  /  UODLSDALE. 

Lease  for  Lives — Limitations,  Statute  of, 
3  4"  4  Will.  4.  c.  27. — Estates  in  Posses- 
sion and  Reversion — Merger — 8  4"  9  f^ict- 
e.  Ui.—Satisfied  Term. 

A,  the  devisee  of  a  ten*  for  lives  in  a 
mesamoffe,  in  1793  conveyed  it  to  Richard  J.i, 
hit  heirs  and  assigns,  during  the  remainder 
of  the  term,  with  reversion  to  A,  her  heirs 
and  assign*,  in  ease  Richard  should  die 
without  children.  A.  died  in  1799.  In 
1811,  Richard  purchased  the  reversion  in 
fee,  and  at  thesame  time  a  satisfied  outstand^ 
ing  term  woa  for  his  protection  assigned  to 
a  trustee  to  attend  the  inheritanee.  In  1812, 
Richard  died  without  issue  leaving  Lewis 
the  aneettor  of  the  plaintiff,  his  heir-at-law. 
Lewis  was  also  the  heir-at-law  of  A.  Lewis 
did  not  take  possession  in  1812,  and  the 
messuage  in  qtustion  continued  to  be  occupied 
by  others  than  those  entitled  to  it.  The  last 
Ufe  in  the  lease  fell  in  1885,  when  the  les- 
*or  of  the  plaintiff,  being  heir-at-law  of 
Lewis  and  also  of  Richard,  brought  the 
present  ejectment: — Held,  first,  under  the 
3^4  Will.  4.  c.  27.  s.  3,  that  the  title  of 
Lewis  to  the  term  accrued  in  1812,  and  ^ 
the  6th  section  his  right  to  the  reversion  ac- 
eruedtn  1835;  that  the  5th  section  applying 
only  to  the  cases  where  another  person  than 
tite  termor  was  the  reversioner,  and  the  land 
not  Jtaving  been  recoeered  by  any  person,  the 
right  of  Lewis  was  barred  by  the  lapse  of 
twenty  years  from  1812,  and  the  right  of 
the  lessor  of  the  plaintiff  claiming  the  rever- 
sio*  through  him  was  barred  also. 

Qnaere,  whether  the  term  merged,  either 
by  the  purchase  of  the  reversion  by  Richard 
M  1811,  or  on  his  death  in  1812,  by  the 
descent  of  the  reversion  to  his  heir  Lewis. 

Semble,  that  the  satisfied  term,  ceased  and 
detemmned  under  the  statute  8  <$■  9  Fict. 
c.  112.  OS  the  Z\st  of  December,  1845,  and 
vould  have  afforded  no  defence  to  this 
ejeetmenL 

Ejectment  to  recover  possession  of  a 
messuage  and  lands  sitnate  in  the  county 
of  Denbigh. 

At  the  trial,  before  Lord  Denman,  C.J., 

at    the  Denbighshire  Summer  Assizes,  in 

1846,  the  following    facts  appeared.     In 

1 784,  Baroness  Willoughby  de  Eresby  and 

New  Series,  XVI.— Bxcheq. 


her  husband  granted  a  lease  for  three  lives 
of  the  property  in  question,  to  Henry  Jones, 
who,  by  his  will  in  1789,  devised  his  estate 
and  interest  therein  to  Ann,  his  widow,  her 
heirs  and  assigns.  He  left  two  sons,  John 
the  eldest  and  Richard.  In  1793,  Ann,  for 
a  valiiable  consideration,  by  lease  and  re> 
lease  conveyed  the  estate  so  devised  to  her, 
to  her  second  son  Richard  and  the  heirs 
of  his  body ;  subject  to  a  proviso  that  if 
Richard  died  without  lawful  issue,  the 
estate  should  revert  to  her,  her  heirs  and 
assigns.  Ann  died  in  1793.  John  died  in 
1 80 1 ,  leaving  amongst  other  children  Lewis, 
who,  on  the  death  of  an  elder  brother  without 
issue  in  1808,  became  the  heir  of  his  father 
and  also  of  his  grandmother  Ann.  In  1811, 
Richard  Jones  having  purchased  the  rever- 
sion in  fee  from  Lord  Willoughby  de  Eresby, 
had  it  conveyed  to  him  by  indentures  of 
lease  and  release,  and  at  the  same  time  a 
satisfied  outstanding  term  for  5,000  years, 
created  in  1779,  was  for  Richard's  protection 
assigned  to  a  trustee  to  attend  the  inheri- 
tance.  In  1812,  Richard  died  without  issue, 
leaving  Lewis  his  nephew  his  heir,  who  be- 
came  of  age  in  1813,  and  died  in  1834. 
After  the  death  of  Richard,  his  widow  con- 
tinued in  possession  of  the  estate  until  1843, 
when  she  died.  The  last  life  in  the  lease 
for  lives  expired  in  1835.  This  ejectment 
was  brought  in  1846.  Mrs.  Hall  was  the 
heiress- at-law  to  her  brother  Lewis,  and  with 
her  husband  was  a  lessor  of  the  plaintiifs. 
There  was  no  demise  in  the  name  of  the 
assignee  of  the  outstanding  -teta.  The 
trustee  to  whom  it  was  assigned  in  1811, 
had  died  intestate,  and  no  one  had  taken 
out  administration  to  his  eflfects.  Applica- 
tion was  made  on  the  part  of  the  plaintiff 
in  the  ecclesiastical  court  for  a  grant  of 
administration  to  some  party,  in  order  that 
there  might  be  a  legal  owner  of  the  term  in 
whose  name  a  demise  might  be  laid  ;  but 
the  Court  refused  to  grant  it  on  the  ground 
that  it  was  not  necessary,  as  the  statute 
8  &  9  Vict.  c.    112.(1)  had  absolutely 

(1)  This  statute,  wbieb  is  entitled  "  An  act  to 
render  the  aisi([nment  of  satisfied  terms  unneces- 
sary," after  reoiting  that,  "  whereas  the  assignment 
of  satisBcd  terms  baa  been  found  to  be  attended  with 
great  difficulty,  delay,  and  expense,  and  to  operate 
in  many  cases  to  the  [irejudice  of  the  persons  justly 
entitled  to  the  lands  to  which  they  relate,"  proceeds 
to  enact,  "  that  erery  satisfied  term  of  years  which 
either  by  express  declaration  or  conslructitm  of  law 
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destroyed  the  outstanding  term.  Under 
these  circumstances,  it  was  contended  on  the 
part  of  the  defendant  that  Lewis's  right  to 
enter  was  barred  by  adverse  possession  since 
1811,  or  at  least  since  1812,  on  the  ground 
that  the  estate  pur  autre  vie  merged  in  the 
reversion  in  fee  on  the  purchase  by  Richard 
in  1811;  or  at  all  events,  on  the  death 
of  Richard  in  1812,  that  the  two  estates 
merged  in  Lewis.  They  also  contended 
that  the  outstanding  term  subsisted  so  far 
as  to  protect  the  defendant's  right  to  the 
inheritance  acquired  by  such  adverse  pos- 
session. On  the  part  of  the  plaintiff,  it  was 
argued  that  the  lessor  of  the  plaintiff  had  a 
fresh  right  to  enter  on  the  expiration  of  the 
lease  for  lives  in  1835  ;  and,  therefore,  was 
not  barred  by  lapse  of  time.  It  was  fur- 
ther contended  that  the  outstanding  term 
was  destroyed  by  the  statute  8  &  9  Vict, 
c.  112.  The  learned  Judge  directed  a  ver- 
dict for  the  plaintiff,  with  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit  for  him 
as  the  Court  might  direct. 

A  rule  nisi  having  been  obtained  ac- 
cordingly,— 

Martin,  Townsend,  and  Egerton  shewed 
cause. — This  rule  must  be  discharged.  The 
lessors  of  the  plaintiff  claim  through  Lewis 
Jones.  They  have  brought  the  ejectment 
within  twenty  years  after  Lewis's  right  to 
enter  accrued.  He  had  two  distinct  rights. 
He  was  the  heir  both  of  his  grandmother 
Ann  and  his  uncle  Richard.  When  the 
estate  in  reversion,  which  he  had  as  heir  of 
Richard,  became  an  estate  in  possession  in 
1835,  on  the  termination  of  the  estate  pur 
autre  vie,  which  he  had  as  heir  of  ^n, 
his  heir  acquired  a  new  right  of  entry,  from 
which  time  the  period  given  by  the  Statute 
of  Limitations  must  be  computed.     The 

shall  apon  the  Slst  day  of  December  1845  be  at- 
tendant upon  the  inheritance  or  reTCrsion  of  any 
lands  shall  on  that  day  absolutely  cease  and  deter- 
mine as  to  the  land  upon  the  inheritance  or  rever- 
sion whereof  nuch  term  shall  be  attendant  aa  afore- 
said, except  that  every  socb  term  of  years  which 
shall  be  so  attendant  as  aforesaid  by  express  de- 
claration, although  hereby  made  to  cease  and 
determine,  ahall  afford  to  every  person  the  same 
protection  against  every  incumbrance,  chsrge, 
estete.  right,  action,  suit,  claim,  and  demand,  aa  it 
wonld  have  afforded  to  him  if  it  had  continued  to 
subsist,  but  had  not  hem  assigned  or  dealt  with 
after  the  aaid  Slat  day  of  December  1845,  and 
shall  for  the  purpose  of  such  protection  be  considered 
in  every  court  of  law  and  of  equit 


ing  term. 


r  equity  to  be  a  subaist- 


estate  fntr  autre  vie  existed  until  1835.  It 
did  not  merge  in  the  reversion  ehber  is 
1811  or  in  1812,  as  is  contended  for  the 
defendant.  First,  it  was  not  merged  in 
the  fee  of  1811,  when  Richard  acquired  the 
reversion.  The  conveyance  of  1793  gave 
Richard  an  estate  defeasible  on  condhioa 
subsequent.  The  condition  is  perfectly 
valid ;  it  is  not  too  remote,  for  it  most  lake 
place  within  Richard's  life — Peame's  CrnU. 
Rem.  468.  It  is  not  necessary  that  Ann, 
the  grantor,  should  have  kept  to  henelf 
any  reversion.  It  m  clear  law  dnt  dw 
grantor  or  his  heir,  though  without  any  re- 
version, may  enter  on  breach  of  the  «»- 
dition  at  any  time  during  the  continnanee 
of  the  estate  granted,  subject  to  the  eon- 
dition — Co.  Litt.  202,  Doe  d.  Freem»m  v. 
Bateman{2),  Sheppard's  Touch.  149.  If 
the  estate  on  condition  merged  in  the  fee, 
the  right  of  Ann  and  her  heirs  to  enter  oa  a 
breach  of  the  condition  would  have  been 
defeated.  A  merger  can  never  aSeet  At 
rights  of  third  parties.  The  intenrenii^ 
estate  of  Ann  prevented  the  purchase  of  the 
fee  from  working  a  me^er — S  Pre$l»»'t 
Convey.  50, 446,  447,449,  Co.  Litt.  837,  *. 
6  Cruise's  Dig.  467,  Purefay  ▼.  Rogers  {fi\ 
Bracebridge  v.  Cooke  (4),  Wiseofs  easels), 
Bowles's  case  (6).  Richtkrd  had  no  absdnte 
power  of  alienation  in  1811.  The  existeaee 
of  the  condition  cannot  be  destroyed  by  the 
act  of  the  party  who  had  the  estate  subject 
to  it.  Third  parties  cannot  be  affected  by 
his  acts. 

[Parke,  B.— The  rule  that  third  piities 
cannot  be  affected,  does  not  hold  good  every- 
where. A  tenant  for  life,  by  pardiasiB(( 
the  reversion,  destroys  a  contingent  re- 
mainder.] 

A  contingent  remainder  stands  on  a  dif- 
ferent footing  in  consequence  of  a  tedoieal 
rule  of  law. 

Secondly,  there  was  no  merger  on  Ridi- 
ard's  death  in  1812.  Lewis,  then,  as  bek 
of  Richard,  vras  entitled  to  the  revefsiaa 
expectant  on  the  estate  pur  autre  n* : 
he  was  also  a  special  occupant,  being  facir 
of  Ann,  entitled  to  the  posse asitw  of  ibe 
lands  for  the  remainder  of  the  lease  pmt 

(2)  2  B.&  Aid.  16S. 

(3)  2  Saand.  380. 

(4)  Plowd.  416. 

(5)  2  Rep.  60,  a. 

(6)  11  Ibid.  80. 
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an/re  vie.  The  condition  by  which  Richard 
held  the  lease  being  broken  by  his  dying 
without  issue,  Lewis,  as  heir  of  Ann,  the 
grantor,  might  have  entered  for  the  con- 
dition broken — Fearne's  Cont.  Rem.  346, 
Hammington  v.  Rudt/ard  (7), — but  he  never 
entered  during  the  lease.  Richard's  widow 
acquired  a  tortious  fee  by  remaining  in 
possession  from  1812  to  1842.  Until  entry 
the  estate  would  not  vest  in  him.  He 
would  merely  have  a  right  of  entry — Shep. 
Touch,  153.  The  law  of  merger  does  not 
apply  to  rights  of  entry.  Mr.  Preston,  in 
bis  work  on  Conveyancing,  vol.  8.  p.  65,  says, 
"  To  call  the  doctrine  of  merger  into  effect 
there  must  of  necessity,  and  at  least,  be  two 
estates.  On  this  head  the  law  is  positive ; 
indeed,  it  is  demonstrably  clear,  that  unless 
there  be  two  estates  in  the  same  person  in 
the  same  land,  there  is  not  any  estate  in 
that  person  to  merge,  or  occasion  a  merger. 
A  mere  right  or  title  will  not  suffice."  The 
meeting  of  mere  rights  will  not  occasion  a 
merger.  Here  rights  only,  and  not  estates, 
meet  in  the  same  person.  The  junction  of 
two  rights  by  operation  of  law  will  not 
merge  one  in  the  other — Piatt  v.  Sleap  (8), 
6  CrtUse't  Dig.  479. 

[Pabke,  B. — The  case  quoted  is  not 
strictly  in  point.  There  the  husband  was 
entitled  to  the  term  jure  propria,  and  to  the 
levetsion  jure  uxoris.  Here  the  party  is 
entitled  to  the  two  rights  jure  propria, 
though  as  heir  of  different  persons.] 

Lewis  was  entitled  to  the  two  rights,  but 
he  held  them  subject  to  different  liabilities. 
The  estate  pur  autre  vie,  by  the  Statute  of 
Frauds,  29  Car.  2.  c.  3.  s.  12.  would  be 
assets  of  Ann  by  descent  in  his  hands,  and 
liable  to  his  debts,  while  the  reversion  he 
took  from  Richard  would  be  chargeable 
with  Richard's  debts;  as  assets  of  Richard 
by  descent.  No  act  was  done  by  Lewis 
to  shew  in  what  right  he  chose  to  take. 

Thirdly,  if  there  is  no  merger  the  Statute 
of  Limitations,  3  &  4  Will.  4.  c.  27,  does 
not  bar  the  claim  of  Lewis's  heir.  No  man's 
right  is  taken  away,  unless  it  falls  distinctly 
within  the  statute.  Section  2.  provides 
that  no  action  shall  be  brought  except 
within  twenty  years  after  the  accruing  of 
the  right.  Section  3.  shews  what  shall  be 
deemed  the  accruing  of  the  right. 

(7)  Cited  in  Lunpet't  caae.  10  Rep.  62. 

(8)  1  Cio.Jm:.27S. 


The  second  predicament  in  this  section, 
it  must  be  admitted,  would  bar  Lewis  if  he 
claimed  only  as  heir  of  Richard.  But  the 
subsequent  part  of  the  section  shews  that  in 
case  of  a  reversion  the  time  is  to  run  from 
the  period  when  the  estate  became  one  in  pos- 
session. Here  Lewis  had  a  reversionary  estate 
which  came  into  possession  in  1835,  on  the 
termination  of  the  lease  pur  autre  vie.  Doe 
d.  Davy  v.  Oxenham  (8),  Grant  v.  Ellis  (9). 

Fourthly,  the  plaintiff  is  entitled  to  re- 
cover, although  there  was  no  demise  in  the 
assignee  of  the  outstanding  term.  The  term 
is  destroyed  by  the  statute  8  &  9  Vict.  c.  1 12. 
It  was  a  satisfied  term,  assigned  expressly 
to  attend  the  inheritance  when  Richard  pur- 
chased it.  It  was  in  the  nature  of  a  trust 
for  Richard  and  his  heirs.  The  legal  right 
to  present  possession  now  vests  in  that  in- 
heritance which  the  term  was  destined  to 
protect.  If  the  plaintiff  is  not  barred  by 
the  Statute  of  Limitations  his  right  was 
clear,  and  he  does  not  want  the  term  for  bis 
protection  ;  and  it  is,  therefore,  {^ne.  If 
he  is  barred  by  the  Statute  of  Limitations, 
it  must  be  admitted  that  the  term  is  barred 
also. 

Wehby,  contra. — First,  the  conveyance 
of  the  fee  to  Richard  in  1811  caused  the 
lease  for  lives  to  merge  in  the  fee.  A  merger 
takes  place  when  two  vested  estates,  of  which 
one  is  less  than  the  other,  meet  in  the  same 
person  in  the  same  right. 

[RoLFE,  B. — There  is  no  doubt  if  a  man 
received  an  estate  pur  autre  vie  ex  parte 
maternd,  and  also  an  estate  in  fee  ex  parte 
patemd  in  the  same  lands,  the  whole  will 
descend  to  his  heir  ex  parte  patemd.'] 

The  proviso  in  the  conveyance  to  Richard 
in  1793  is,  it  must  be  admitted,  a  valid 
condition — 1 1  Cruise's  Dig. '  Estate  on  Con- 
dition,' 2.  Richard's  estate  was  an  estate 
on  condition  subsequent. 

[Parke,  B.  —  Have  you  considered 
whether  this  is  not  a  conditional  limitation  ?  ] 

It  is  a  condition  subsequent,  because  it 
operates  to  defeat  the  estate  previously  given 
absolutely  by  the  deed.  It  fulfils  the  other 
requisites  of  a  condition.  It  is  reserved  to 
the  donor  of  the  land.  Richard,  therefore, 
had  an  estate  subject  to  its  being  defeated 

(8)  7  Mm.  &  Well.  131 ;  >.  e.  10  Uw  J.  R«p. 
(H.8.)  txch.  6. 

(9)  9Ibid.ll8;  1.0. 11  UwJ.Rep.(N.s.)Exob. 
228. 
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by  a  condition  subsequent,  not  ascertainable 
at  the  time.  Now  the  general  doctrine  is, 
that  to  prevent  a  merger,  there  must  be  an 
intervening  vested  estate — 6  Cruise's  Dig. 
472  ;  a  contingent  estate  is  not  sufficient  to 
prevent  it.  Therefore,  on  the  purchase  of 
the  fee  by  Richard,  which  was  his  own  to- 
luntary  act,  the  less  estate  merged  in  the 
greater.  The  condition  was  no  more  pre- 
served  than  a  contingent  remainder  would 
have  been  under  similar  circumstances — 3 
Presl.  Conv.  50.  Secondly,  there  was  a 
merger  at  all  events  when  Richard  died  in 
1812.  Lewis,  the  heir,  had  an  estate  on  the 
death  of  Richard,  the  ancestor. 

[Parke,  B. — The  plaintiff  contends  that 
there  is  nothing  but  a  condition  and  a  right 
to  enter,  but  no  estate.  Will  the  condition 
take  effect  at  common  law  without  entry?] 

If  the  condition  took  effect  by  the  deaUi 
of  Richard,  his  entry  was  necessary  to  vest 
the  estate  in  the  heir  of  Ann.  It  devolved 
on  Lewis,  by  the  original  deed  without 
entry,  just  as  much  as  the  first  estate 
devolved  on  Richard.  There  are,  there- 
fore, sufficient  estates  meeting  in  Lewis  to 
cause  a  merger.  In  Platl  v.  Sleap,  the 
estates  were  in  different  rights.  When 
there  is  a  term  of  years  in  the  wife,  that  is  a 
chattel  interest  that  the  husband  has  a  right 
to  dispose  of,  and  there  will  be  a  merger  if 
the  husband  has  the  fee  in  his  own  right. 
Thirdly,  even  if  there  is  no  merger  the 
Statute  of  Limitations  is  a  bar  to  the  plain- 
tiff's claim.  The  fourth  clause  of  section  3, 
which  has  been  relied  on  by  the  plaintiff, 
applies  only  to  cases  where  some  other 
person  is  tenant  of  the  particular  estate,  not 
where  the  same  party  who  has  the  reversion 
has  also  the  particular  estate  vested  in  him. 
Lewis  had  both  the  estates  in  1812.  He 
is,  therefore,  barred  by  the  first  clause  of 
the  section. 

[Platt,  B. —  Could  Lewis  have  main- 
tained an  ejectment  in  1833,  before  the 
lease  for  lives  terminated  ?] 

It  is  submitted  that  he  could  not,  even  if 
there  was  no  merger ;  for  the  time  began  to 
run  from  1812.  Lewis  cannot  be  consi- 
dered as  claiming  as  a  reversioner.  Sec- 
tion 4.  applies  to  every  breach  of  condition : 
it  is  not  confined  to  cases  of  landlord  and 
tenant,  and  it  confirms  the  construction  now 
put  on  section  3,  since  it  clearly  contem- 
plates the  case  when  the  particular  estate 


is  in  one  person  and  another  is  entitled  to 
enter  for  a  breach  of  the  condition  or  • 
forfeiture.  Fourthly,  as  to  the  outstandmg 
term,  though  it  is  destroyed  by  the  statute, 
still  it  is  to  a£Ebrd  protection  against  actions 
and  claims.  The  defendant  is  the  party  ia 
possession ;  he  needs  the  protection  of  the 
term,  and  is  entitled  to  it  by  the  statute. 

[RoLPE,  B. — You  must  shew  how  it  is 
you  claim  to  be  entided  to  set  up  tins  term.] 

[Parkk,  B. — We  seem  to  be  forced  by 
this  statute  to  determine  equitable  rights!] 

The  Court,  it  is  submitted,  cannot  Ihnit 
the  eflfect  of  the  general  words  of  the  act  by 
any  equitable  construction. 

Ctir.  adp.  wb. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Parke,  B. — This  case  was  fully  aigoed 
before  my  Brothers  Alderaon,  Rolfe  and 
Platt,  and  myself,  at  the  sittings  after  last 
term.  It  was  an  ejectment  for  a  messosge, 
&c.,  in  Llanrwst,  brought  by  Mr.  Hall  and 
Hannah  his  wife,  who  was  heiresa-at-law  tJ 
one  Richard  Jones.  On  the  1st  of  Ko- 
vember,  1784,  Sir  P.  Burrelland  wife(Lady 
Willoughby)  demised  the  messuage,  ftc  in 
question  to  Henry  Jones,  his  bars  and 
assigns,  for  the  lives  of  Richard  Jones,  bis 
second  son,  Catherine  Jones,  and  Hsnnah 
Jones,  at  31.  13«.  per  annum,  and  livery 
of  seisin  was  duly  made.  Henry  Jones,  on 
the  30th  of  May  1789,  devised  the  mes- 
suage, &c.  to  his  wife  Ann  Jones,  her  bein 
and  assigns,  to  hold  to  the  son  of  his  said 
wife,  her  heirs  and  assigns,  during  the  ten* ; 
and  he  died  soon  aflerwwda.  On  the  Snd 
of  April  1793,  Ann  Jones,  by  indatuie  ci 
that  date,  between  her  and  her  second  son 
Richard  Jones  (the  trustee  of  the  lessor  of 
the  plaintiff  Hannah  Hall)  and  herself,  for 
a  valuable  consideration,  conveyed  the  mes- 
suage, &c.,  to  Richard  Jonea,  his  heiis  and 
assigns,  for  the  use  of  Riebard  Joms,  iiis 
heirs  and  asMgns,  during  the  raiawdir  of 
the  said  terms.  Pmrided,  tbat  if  Riefcsrd 
Jones  should  have  no  child  or  ^3dna  law- 
fully  begotten,  and  living  at  the  tine  of  Ui 
decease,  or  within  reasonaUv  luw  ate- 
wards,  then  the  limitation  ■hoaldtMMStfad 
the  messuage  revert  to  Ana  Jnom,  hvlMin 
and  assigns.  In  May  181  l,.Bklia4  Jeaes 
lAirchased  the  reversion  in  tet  froiB  the  Bod. 
Peter  Burrell,  heir  of  Sir  PetM.    Biehtri 
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died  in  Jannary  1812,  without  issue,  leaving 
Lewis  Jones,  his  nephew,  his  heir-at-law. 
On  the  death  of  Richard,  the  term  reverted 
to  the  heirs  of  Ann,  who  had  died  iii  1799. 
In  January  1812,  Lewis  Jones  was  the  heir- 
at-law  of  Ann,  and  therefore  was  entitled  to 
the  term,  but  he  did  not  take  possession, 
and  the  property  in  question  continued  to 
be  occupied  by  others  than  these  entitled. 
The  last  life  in  the  lease  fell  on  the  16th  of 
January  1835,  and  the  lessor  of  the  plaintiff 
Hannah,  being  heiress-at-law  both  of  Lewis 
and  Richard  Jones,  brought  this  ejectment. 
It  was  tried,  before  Lord  Denman,  at  the 
last  Summer  Assizes,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  upon  points  reserved.     The 
defendant  contended  that  the  term  merged 
either  by  the  purchase  of  the  reversion  by 
Richard  in  1811,  or  on  bis  death  in  1812, 
by  the  descent  of  his  reversion  to  his  heir 
Lewis  Jones,  who  had  the  term  as  heir-at- 
law  to  Ann  Jones,  and  consequently  that 
the  lapse  of  more  than  twenty  years  since 
1812  was  a  bar;  and,  secondly,  he  con- 
tended that  if  there  was  no  mei^er,  and  if 
Lewis  Jones  had  two  separate  estates  or  in- 
terests, one  in  the  term  as  heir  of  Ann  Jones, 
and  another  in  the  reversion  as  heir  of 
Richard,  still  he  and  those  claiming  under 
him  were  barred  by  the  Statute  of  Limi- 
tations, 3  &  4  Will.  4.  c.  27.     And  we  are 
of  that  opinion,  so  that  it  is  unnecessary  to 
decide  the  question  whether  the  term  merged 
in  the  reversion  or  not.     By  the  3td  section, 
the  title  of  Lewis  to  the  term,  as  heir  of  Ann, 
would  be  deemed  to  have  accrued  when  it 
became  an  estate  or  interest  in  possession  ; 
that  is,  on  the  death  of  Richard  without 
children  living  or  born  in  dne  time  afler- 
waids.     By  Uie  5tb  section,  his  right  to  the 
reversion  as  heir  of  Richard,  supposing  he  had 
no  other  title,  accrued  at  the  end  of  &e  term 
in  1885.     Mr.  Wdsby  contended  that  this 
■eetion  applied  to  those  cases  only  where 
another  person  than  the  termor  was  rever- 
sioner.    And  we  think  his  aignment  was 
well  founded,  and  that  this  appears  from  the 
consideration  of  the  20th  section,  which  is 
as  follows  :— "  That  when  the  right  of  any 
person  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent  to 
which  he  may  have  been  entitled,  for  an 
estate  or  interest  in  possession,  shall  have 
been  barred  by   the  determination  of  the 


period  hereinbefore  limited,  which  shall 
be  applicable  in  such  case,  and  such 
person  shall  at  any  time  during  the  said 
period  have  been  entitled  to  any  other 
estate,  interest,  right,  or  possibility,  in  re- 
version, remainder  or  otherwise  in  or  to  the 
same  land  or  rent,  no  entry,  distress,  or 
action  shall  be  made  or  brought  by  such 
person,  or  any  person  duming  through  him 
to  recover  such  land  or  rent,  in  respect  of 
such  other  estate,  interest,  right,  or  possi- 
bility, unless  in  the  mean  time  such  land  or 
rent  shall  have  been  recovered  by  some 
person  entitled  to  an  estate,  intermt,  or  right 
which  shall  have  been  limited  or  taken  effect 
a^r  or  in  defeasance  of  such  estate  or  in- 
terest in  possession."  Here,  in  the  mean 
time,  the  land  had  not  been  recovered  by 
anyperson,  and  consequently  Lewis  Jones's 
right  in  respect  of  his  estate  in  possession 
having  been  barred  by  the  determination  of 
the  period  of  twenty  years  firom  1812,  the 
right  of  the  person  claiming  the  reversion 
through  him  was  barred  also.  The  lessor 
of  the  plaintiff  is  therefore  not  entitled  to 
recover ;  and  it  becomes  unnecessary  to 
consider  the  effect  of  the  satisfied  term 
proved  by  the  defendant  to  exist,  though 
we  have  no  doubt  that  it  is  to  be  deemed 
to  have  absolutely  ceased  and  determined 
under  the  statute  8  &  9  Vict.  c.  112.  s.  1. 
on  the  31st  December  1845,  and  conse- 
quently would  have  afforded  no  defence  to 
Uiis  ejectment. 

Rule  absoltUe. 


>.       I^      !•        V0LLAN8  p.  FLETCHER. 

May  26.  j 

Stamp — Railway — Company. 

A  letter  of  allotment,  which  m  not  a  mere 
acceptance  of  the  terms  itated  in  the  letter  of 
application,  doet  not  require  a»  agreement 
Mtamp. 

Assumpsit  for  money  had  and  received, 
and  on  an  account  stated. 

Plea— Non  assumpsit. 

This  was  an  action  brought  to  recover 
the  sum  of  211.,  the  amount  of  deposit  paid 
by  the  plaintiff  on  ten  shares  which  had 
been  allotted  to  him  in  the  Birmingham, 
■West  Bromwich  and  Walsall  Junction  Rail- 
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way  Company,  against  the  defendant,  who 
was  the  chairman  of  the  company. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
sittings  after  Michaelmas  term,  1846,  at 
Guildhall,  London,  the  plaintiff  tendered  in 
evidence  the  letter  of  allotment.  Thedefen- 
dantthereupon produced  the  letterof  applica- 
tion, to  which  it  was  a  reply,  and  contended, 
that  as  the  two  documents  together  esta- 
blished the  contract  on  which  the  deposit 
had  been  paid,  the  letter  of  allotment  could 
not  be  read  without  an  agreement  stamp. 
The  letter  of  application  was  as  follows : — 

"  I  request  that  you  will  allot  me  fifty 
shares,  at  20/.  each,  in  the  above-named 
company ;  and  I  hereby  undertake  to  accept 
the  same,  or  any  less  number  you  may  allot 
me,  and  to  pay  the  deposit  of  il.  2s.  per 
share  thereupon,  and  sign  the  parliamentary 
contract  and  subscribers'  agreement,  when 
required, 

(Signed)  J.  W.  Vollans." 

The  letter  of  allotment  was  in  the  follow- 
ing form : — 

"  Not  transferable.  Birmingham,  West 
Bromwich  and  Walsall  Junction  Railway. 
Provisionally  registered.  Capital,  £200,000 
in  10,000  shares  of  £20  each.  Deposit, 
£2  2<.  per  share.  Allotment,  No.  348. 
10  shares.     Deposit,  £21. 

"  Binningfaam,  29th  Oet  1845. 

"  We  are  directed  to  inform  you  that  the 
committee  of  management  have,  in  com- 
pliance with  your  application,  allotted  to 
you  ten  shares  in  this  undertaking,  and  that 
the  deposit  of  21.  2*.  per  share,  amounting 
to  the  sum  of  21 1.,  must  be  paid  to  one  of 
the  undermentioned  bankers  on  or  before 
Thursday  the  6th  of  November  next,  who 
upon  receipt  thereof  will  sign  the  voucher 
at  the  foot  of  this  letter.  In  default  of  pay- 
ment of  the  above-mentioned  deposit  by  the 
day  mentioned,  the  committee  reserve  the 
power  of  cancelling  the  allotment  without 
notice.  This  letter,  with  the  banker's  re- 
ceipt, must  be  exchanged  for  scrip  certifi- 
cates, which  will  be  granted  upon  your  exe- 
cuting the  subscribers'  agreement  and  par- 
liamentary contract,  without  which  no  per- 
son will  be  recognized  as  a  subscriber,  or  be 
entitled  to  any  interest  in  the  undertaking." 

The  Lord  Chief  Baron  being  of  opinion 
that  the  letter  of  allotment  should  be 
stamped,  nonsuited  the  plaintiff,  with  leave 
to  move  to  enter  a  verdict  for  the  plaintiff 


for  21/.,  or  such  sum  as  the  Court  might 
direct. 

Martin  having  obtained  a  role  nin  accord- 
ingly— 

Crowder  (with  whom  was  Ball)  shewed 
cause. — The  money  could  not  be  recovered 
back,  without  shewing  the  contract  under 
which  it  was  paid.  This  could  only  be  done 
by  putting  in  the  letter  of  application  for  the 
shares,  together  with  the  letter  of  allotment, 
and  these  woald  require  the  agreonent 
stamp.  These  letters  form  the  contnt^ 
and  come  within  the  express  meaning  of  die 
words  of  the  65  Geo.  8.  c.  184  : — "Any 
minute  or  memorandum  of  an  agreement, 
whether  the  same  shall  be  only  evidence  of 
a  contract  or  obligatory  upon  the  parties 
from  being  a  written  instrument."  These 
words  are  exceedingly  large,  and  seem  par- 
ticularly penned  to  obviate  any  objeedon 
which  ingenuity  may  raise  to  creep  out  of 
them — Robinson  v.  Dryhrough  (1). 

Martin  and  Hoggins,  contra.— No  stamp 
is  requisite  in  this  case.  I'he  letters  do  not 
form  any  contract.  Tn  an  agreement  both 
parties  must  agree  to  the  same  terms.  Here 
the  letter  of  allotment  is  not  a  simple  te- 
ceptance  of  terms  proposed,  but  it  reserves 
the  power  of  cancelling  the  allotment,  sod 
imposes  a  term  not  mentioned  in  the  letter 
of  application  for  shares.  The  letter  of 
allotment  proposes  the  terms,  which  the 
plaintiff  agrees  to  by  paying  his  money.  It 
proposes  to  allot  ten  shares  to  plainti^  pro- 
vided the  money,  2W.,  be  paid  in  a  par- 
ticular way,  but,  in  de&ult,  it  reserves  the 
power  of  cancelling  the  allotment.  It  then 
goes  on  to  say  that  the  letter  must  be  ex- 
changed for  scrip. 

[Pollock,  C.B. — You  say  the  letter  of 
allotment  is  the  commencement  of  a  new 
bargain.] 

The  plaintiff  could  not  have  been  bound 
by  the  receipt  of  the  letter  of  allotment,  as 
it  was  not  a  mere  acceptance  of  his  own 
proposal.  This  point  was  decided  in  Wal- 
slah  v.  Spotliswoode  (2)  and  in  Wontner  y. 
Shairp  (3)  in  the  Common  Pleas.  The 
letter  of  allotment  was  a  mere  propossl, 
which  was  acceded  to  by  the  act  of  paying 
the  deposit.     Then  a  mere  proposal  acceded 

(1)  6  Term  Rep.  319. 

(2)  15  Mee.  &  WeU.  501  ;  s.  c  15  Uw  J.  R»|>- 
(N.s.)  Excb.  193. 

(3^  C.P.—Kot  yet  reported. 
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to  by  an  act,  need  not  be  stamped — Peitni- 
ford  V.  Hamilton  (4).  In  Edgar  v.  Blick  (5) 
Lord  EUenborough  says,  "  This  was  a  parol 
contract  adopting  the  term  of  a  written 
proposition  previously  existing."  The  pro- 
posal is  only  evidence  of  the  terms  of  the 
agreement  subsequently  made,  and  does  not 
require  a  stamp — Vaughton  v.  Brine(fi'). 

Pollock,  C.B. — It  is  quite  clear  that  no 
stamp  is  requisite  in  this  case. 

Ride  abtolute. 


16. 1 


COOMER  V.  LATHAM. 


1847. 
April  16. 

Inferior  Court — Writ  of  Execution — 
Implied  Authority, 

Where  it  teat  the  practice  of  an  inferior 
court  for  the  officer  of  the  court,  on  a  verdict 
for  either  party,  to  issue  execution  in  case 
of  non-payment,  and  levy  the  amount: — 
Held,  that  the  fact  of  the  plaintiff's  bringing 
hit  plaint,  and  not  countermanding  the  exe- 
cution, was  evidence  of  his  having  impliedly 
authorized  the  execution. 

Trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  taking  his  goods. 

Plea,  not  guilty  (by  statute). 

At  the  trial,  before  Coltman,  J.  at  the  last 
Chester  Spring  Assizes,  the  following  &cts 
appeared.  The  action  was  brought  against 
the  defendant  for  entering  the  plaintiff's 
house,  and  taking  his  goods,  under  the  fol- 
lowing circumstances : — The  defendant  had 
sued  the  present  plaintiff  in  the  hundred 
crourt  of  Nantwich,  to  recover  a  small  debt. 
The  plaintiff,  although  summoned,  had  not 
appeared  to  answer  the  demand  in  the  infe- 
rior court,  and,  consequenUy,  according  to 
the  usual  practice  of  that  court,  a  verdict 
'was  found  for  the  present  defendant  for  the 
amount  of  his  claim.  It  was  the  regular 
practice  of  that  court  for  the  officer  of  the 
court,  without  any  application  by  the  party 
obtaining  the  veidict,  to  issue  a  distringas, 
in  case  of  non-payment  within  reasonable 
time,  and  to  seize  the  goods  of  the  party  in 
default.     As  the  present  plaintiff  did  not 

(4    2  Stwk.  N.P.C.  47«. 

(5)  1  Ibid.  464. 

(6)  1  Mra.&Gr.364;  s.  c.  9  Law  J.  Rep.  (n.s.) 
C  J.  326. 


pay  the  sum  found  due,  the  officer  in  doe 
course,  without  any  application  by  the  pre- 
sent defendant  or  his  attorney,  issued  a 
distringas  in  regular  form,  entered  the  plain- 
tiff's house,  and  took  his  goods,  to  satisfy 
the  defendant's  demand.  Neither  the  de- 
fendant nor  his  attorney  were  present  at  the 
time  of  the  taking,  but  the  defendant  had 
stated,  subsequenUy  to  the  execution,  that 
he  had  got  his  money  from  Croomer.  The 
defendant  had  pleaded  not  guilty  by  statute, 
but  it  did  not  appear  that  any  statute  was  in 
existence  which  entitled  him  to  give  evidence 
of  any  justification.  Under  these  circum- 
stances it  was  contended,  on  behalf  of  the 
plaintiff,  that  the  defendiant  was  liable  for 
the  acts  of  the  officer,  who  had  entered  and 
taken  the  goods,  and  thereby  committed  the 
alleged  trespass. 

For  the  defendant  it  was  contended,  that 
he  was  not  liable  for  the  acts  of  the  officer 
of  the  court,  as  be  had  never  authorized 
them. 

The  learned  Judge  thought  there  was 
sufficient  evidence  of  the  defendant's  having 
authorized  the  act  of  the  officer,  and  under 
his  direction  the  jury  found  a  verdict  for 
the  plaintiff,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  in 
case  the  Court  thought  there  was  no  evi- 
dence of  authority. 

Welsby  now  moved  to  enter  a  nonsuit 
or  for  a  new  trial. — There  was  no  evi- 
dence to  go  to  the  jury  that  the  defendant 
authorized  the  officer  to  commit  the  tres- 
pass. Neither  the  defendant  nor  his  attorney 
entered  the  plaintiff's  premises.  The  dis- 
tringas was  not  sued  out  either  by  him  or 
by  his  attorney.  It  was  issued  by  the 
officer  of  the  court  in  the  usual  and  regular 
course.  It  was  the  independent  act  of  the 
officer,  not  of  the  defendant.  The  case  of 
Carralt  v.  Morley{l)  shews  that  the  defen- 
dant is  not  liable  as  authorizing  the  distress. 

Parke,  B. — The  question  is,  whether 
there  is  any  evidence  to  go  to  the  jury  of  the 
present  defendant  having  autjiorized  the 
issuing  of  the  distringas.  If  it  is  the  usual 
practice  of  the  inferior  court,  on  a  verdict 
for  a  plaintiff,  for  the  officer  of  the  court  to 
go  on  in  the  regular  course  and  issue  a 

(1)  1  Q.B.  Rep.  18;  «.  e.  10  Uw  J.  Rep.  (h.s.) 
W.B.  259. 
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dittringai,  unless  the  plainti£F  countermands 
it,  the  plaintiff  by  bringing  his  plaint  im. 
pliedly  authorizes  the  issuing  of  the  dtt- 
tringat,  and  is  as  liable  as  if  he  had  expressly 
directed  the  officer  to  issue  it.  The  case  of 
Carratt  v.  Morley  is  very  distinguishable : 
there  the  inferior  court  had  adjudicated 
against  a  person  who  was  not  liable ;  and 
the  Court  held,  that  a  penon  who  merely 
originated  a  suit  in  a  court  of  justice  by 
stating  his  case,  was  not  liable  in  trespass 
where  the  proceedings  were  erroneous  or 
without  jurisdiction.  But  here  every  thing 
is  lawfblly  done,  and  the  defendant  would 
not  have  been  liable  as  a  trespasser  if  he 
had  pleaded  properly.  The  fact  of  the 
entering  and-  taking  the  goods  was  clear, 
and  therefore  the  issue  on  the  plea  of  not 
guilty  roust  have  been  found  for  the  plain- 
tiff, but  the  defendant  would  have  had  a 
good  defence  if  he  had  pleaded  that  he 
entered  under  the  process  of  the  inferior 
court.  There  is  also  in  this  case  the  cir- 
cumstance of  the  defendant's  saying  that  he 
had  got  his  money.  The  rule  must  be 
leAised. 

RoLFE,  B. — If  what  the  defendant  did 
inevitably  led  to  the  issuing  of  the  di»- 
tringas,  it  is  the  same  as  if  be  bad  authorized 
its  issuing. 

Pollock,  C.B.  and  Plait,  B.  concurred. 


Rule  refused. 


} 


GRIFFITHS  V.  HUGHES. 


1847. 
April  16. 

Attorney  and  Solicitor — Statute  6  <^  7  yict. 
c.  73.  ».  43 — Attorney's  Bill — Allocatur — 
Judge's  Order,  Efiecl  of. 

A  Judge's  order,  under  the  6  <^  7  Vict, 
c.  73.  «.  43,  ordering  judgment  to  be  entered 
up  for  the  amount  found  by  the  Master's 
allocatur  to  be  due  on  an  attorney's  bill  of 
costs,  has  the  same  foree  as  a  rule  of  court 
for  the  payment  of  money  under  the  I  ^  i 
Viet.  e.  110.  s.  18.  No  action,  therefore, 
need  be  brought  on  such  order,  and  if 
brought,  the  costs  of  the  writ,  declaration, 
and  appearance  will  not  be  allowed. 

This  was  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  the  Master  should 
not  review  his  taxation  under  the  following 


circumstances: — The  plaintiff  having  de- 
livered his  bill  of  costs  to  the  defendant,  the 
same  was  taxed,  and  the  Master's  allocatiir 
given  for  the  sum  of  232. 9<.  4d.  A  Judge's 
order  was  afterwards  obtained,  under  the 
6  &  7  Vict.  c.  73.  8.  43,  empowering  the 
plaintiff  to  sign  final  jadgm«it  for  that 
amount  (1).  The  plaintiff,  therenpos, 
issued  a  writ  against  Uie  defendant  fDr  dte 
amount  of  the  allocatur,  filed  a  dedaratioD 
and  entered  an  appearance  for  the  defen- 
dant. On  the  taxation  of  costs,  before  en- 
tering up  judgment,  pursuant  to  the  Judge's 
order,  the  Master  disallowed  the  costs  of 
the  writ,  the  declaration,  and  appeannce. 

Atherton  now  moved  for  a  review  <^  tbs 
taxation. — The  plaintiff  was  justified  in  the 
steps  he  took  for  the  purpose  of  entering 
up  final  judgment.  The  question  is,  in 
which  way  he  is  to  obtain  die  benefit  of 
the  judgment,  to  which  the  Judge's  order 
under  the  statute  entitles  him.  The  statute 
does  not  say  on  what  foundation  the  jo%- 
ment  is  to  rest.  The  plaintiff  thought  that 
there  ought  to  be  formal  proceedings  in  an 
action  on  which  to  found  the  judgraeat 
The  practice  on  this  point  is  not  settkd. 

Pollock,  C.B. — There  will  be  no  rale. 
AH  this  apparatus  was  unnecenary.  The 
Master  was  right  in  disallowing  thcae  costs. 

Pabkk,  B. — There  is  no  necessity  for 
these  proceedings  in  an  action.  The  Judge's 
order,  under  the  statute  gives  to  the  Mas- 
ter's allocator  the  same  efi^ct,  and  puts  it 
on  the  same  footing  as  a  rule  of  court  fat 
the  payment  of  money  under  the  1  &  8  Vict. 
c.  no.  s.  18. 

The  other  Barons  concurring, — 

Rukrefmted. 

(1)  That  section  enacts,  "that upon  ikm  tMoAm 
and  settlement  of  any  such  bill,  llw  cmtiime  of 
the  officer  by  whom  such  bill  shall  be  taied  afaali, 
(  uoless  set  aside  or  altered  by  order,  decree  or  nik 
of  court)  be  final  and  conclDsi*e,S(  to  the  naoaM 
thereof,  and  payment  of  the  amonnl  certited  to  b* 
due,  and  directed  to  be  paid,  may  be  aBfaii  i<  ac- 
cording to  the  course  of  the  Court  in  which  aaeh 
reference  shall  be  made  ;  and  in  ease  anch  rafncae* 
aball  be  made  in  any  court  of  common  law,  it  shaB 
be  lawful  for  snch  Court,  or  any  Jodg*  tlwraef,  •• 
order  judgment  tu  be  entand  op  for  each  fnsW. 
with  costs,  unless  the  retainer  ahnllbe  dispaied.  «r 
to  make  such  other  order  thereoo  as  •och  Conrt  or 
Judge  shall  deem  proper. 
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TATLOR,  ADMINISTRATRIX,  V. 
STEELE. 


1847. 
April.  21. 

Stamp — Promissory  Note— Agreement, 

The  following  document  does  not  require 
«  stamp,  either  as  a  promissory  note,  a  re- 
ceipt, or  as  an  agreement : — 

"£170.  Received  from  Mrs.  B.  T. 
the  sum  of  170i.  for  value  received,  for 
which  /promise  to  pay  at  the  rate  of  51.  per 
cent,  from  the  above  date.^A.  A.  S." 

Assumpsit  by  the  plaintiff  as  administra- 
trix of  Barbara  Taylor  for  200/.,  as  money 
lent  by  Barbara  Taylor  to  the  defendant  for 
interest,  and  on  an  acconnt  stated. 

Plea  —  Mon  assumpsit.  At  the  trial, 
before  Alderson,  B.  at  the  last  Korthumber- 
land  Spring  Assizes,  the  plaintiff  tendered 
in  eridence  the  following  document  :— 
"  £170.  Received  from  Mrs.  Barbara 
Taylor  the  sum  of  170i.  for  value  received, 
for  which  I  promise  to  pay  at  the  rate  of  5/. 
per  cent,  from  the  above  date. — A.  N. 
Steele."  This  document  not  being  stamped 
it  was  objected  on  behalf  of  the  defendant 
that  it  was  not  admissible  in  evidence,  on  the 
ground  that  it  ought  to  be  stamped  either 
as  an  agreement,  as  a  receipt,  or  as  a  pro> 
miasory  note.  The  learned  Judge  over- 
ruled the  objections,  and  the  plaintiff  had  a 
verdict,  damages  170^,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  verdict 
for  him. 

Mamsty  now  moved  accordingly. — It  is 
submitted  that  die  document  in  question  is 
a  promissory  note,  and  that  the  case  is  dis- 
tingnishablefromiifeiaaoMeT.  Tea*dale{\). 
It  rather  resembles  the  case  of  EUis  v. 
Mason  (2). 

[Parkk,  B. — The  cases  on  this  subject 
deode  that  an  implied  promise  is  not  suffi- 
cient ;  there  must  be  a  positive  engagement 
to  pay.] 

He  also  cited,  as  to  this  point.  Green 
V.  Davis  (3)  and  ShriveU  v.  Payne  (4). 
Secondly,  if  this  instrument  is  not  a  pro- 
missory note,  but  an  agreement  to  pay  in- 

(!)  18  Hm.  &  Well.  216;  *.e.  ISUwJ.  B«p. 
(]i.t.)Eseh.8S8. 

(3)  7  Dowl.  F.C.  S98 ;  i.e.  8UwJ.IUp.(N.s.) 
Q.B.  196. 

(3)  4B.&C.235i  s.  cSLawJ.  Rap.  K.B.I85. 

(4)  8  Dowl.  F.C.  4«1. 

New  SesiEs,  XVI.— ExcHto. 


terest  at  the  rate  of  51.  per  cent. ,  it  requires  a 
stamp,  as  relating  to  a  greater  amount  than 
20/. 

[Pollock,  C.B. — In  Melanotte  v.  Teas- 
dale  the  Court  says,  "  it  is  not  enough  that 
the  agreement  should  be  possibly  of  that 
value  (i.  e.,  201.) ;  it  must  be  so  in  its  nature 
and  inception."] 

[Parke,  B. — The  rule  is,  that  a  stamp  is 
necessary  where  it  can  be  collected,  either 
from  the  face  of  the  instrumrat  or  by  parol 
evidence,  that  the  subject-matter  of  the 
contract  is  above  the  value  of  201.] 

He  also  cited  and  mentioned  Shepherd  v. 
Wheb(e  (5),  WrigUy  v.  Smith  (6),  and  Mar- 
low  V.  Thompson  (7). 

Pollock,  C.B. — There  will  be  no  rule  in 
this  case.  This  is  not  a  receipt  for  money ; 
it  was  not  given  at  the  time  the  money  was 
lent :  nor  is  it  a  promissory  note,  for  it  is 
not  a  promise  to  pay  the  principal  money, 
but  a  different  sum.  Then,  with  respect  to 
its  being  an  agreement,  the  answer  to  the 
defendant's  objection  as  to  the  stamp  is, 
that  it  is  not  of  the  value  of  20^  The  case 
of  Melanotte  v.  Teasdale  is  decisive  as  to 
that  point.  It  is  urged  that  it  may  become 
of  the  value  of  iOl.  Even  if  that  be  so,  I 
doubt  whether  it  would  require  a  stamp. 
The  agreement  is  not  used  for  the  purpose 
of  enforcing  the  payment  of  the  principal 
money,  but  only  for  the  collateral  purpose 
of  shewing  the  value  of  the  interest.  It  is 
an  acknowledgment,  and  does  not  require 
a  stamp. 

Parke,  B. — This  is  not  a  promissory 
note,  for  it  contains  no  promise  to  pay  the 
principal,  but  merely  an  indefinite  sum. 
Then  treating  it  as  an  agreement,  the  sub- 
ject-matter of  it  does  not  relate  to  201.  To 
bring  the  case  within  the  Stamp  Act,  the 
amount  roust  appear  to  be  201.,  either  on 
the  face  of  the  instrument,  or  must  admit 
of  being  shewn  to  be  of  that  amount.  Here 
we  cannot  say  that  the  amount  was  neces- 
sarily of  the  value  of  201. 

Alderson,  B.  and  Rolpe,  B.  concurred. 

Rule  refused. 
(6)  8  Car.  &  Pay.  534. 

(6)  6  B.  &  Ad.  1)17;  a.e.  3  Uw  J.Rep.(K.R.) 
K.B.  116. 

(7)  1  Dowl.  (N.S.)  67«;  •.  o.  11  Uw  J.  Rep. 
(N.s.)  Q.B.  160. 
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SADLER  AND  ANOTHER 
V.  JOHNSON. 


1847. 
April  21 

Guarantie — Sale  of  Good* — Stamp  Act, 
55  Geo.  S.  e.  184.  sched.  '  Agreement.' 

The  following  document  U  within  the 
exemption  in  the  Stamp  Act,  55  Geo.  8. 
c.  184.  sched,  part  1.  'Agreement,'  relat- 
ing to  goods,  wares,  or  merchandise,  and 
did  not  require  a  stamp : — "  Gentlemen, — 
/»  consideration  of  your  consigning  to  nty 
friends,  Messrs.  H.  O.,  of  C,  sixteen  casks 
of  sherry  wine,  and  engaging  to  pay  me 
1  per  cent,  on  the  amount  of  the  proceeds,  I 
hereby  agree  to  guarantee  to  you  the  proper 
sale  of  the  said  wines  and  the  payment  of  the 
proceeds  in  due  lime."     (Signed)  ^e. 

Assumpsit  on  a  guarantie.  The  de- 
fendant pleaded  non  assumpsit  and  other 
pleas.  At  the  trial,  before  Pollock,  C.B., 
at  the  London  Sittings  after  Hilary  term 
last,  the  plaintiffs  tendered  in  evidence  the 
following  guarantie,  given  by  the  defen- 
dant to  them  : — "  Gentlemen, — In  consi- 
deration of  your  consigning  to  my  friends 
Messrs.  Hyde,  Gardiner  &  Co.,  of  Cal- 
cutta, sixteen  casks  of  sherry  wine,  and 
engaging  to  pay  me  1  per  cent,  on  the 
amount  of  the  proceeds,  I  hereby  agree  to 
guarantee  to  you  the  proper  sale  of  the  said 
wines,  and  the  payment  of  the  proceeds  in 
due  time.         (Signed)        J.  Johnson." 

For  the  defendant  it  was  objected  that 
this  document  was  not  admissible  for  want 
of  a  stamp,  on  the  ground  that  it  did  not 
fall  within  the  exemption  in  the  Stamp  Act, 
55  Geo.  8.  c.  184,  relating  to  the  sale  of 
"  goods,  wares,  or  mercbundise."  The 
learned  Chief  Baron  received  the  document, 
considering  that  it  did  not  require  a  stamp, 
and  the  plaintiffs  had  a  verdict. 

Crowder  now  moved  for  a  new  trial,  on 
the  ground  of  the  improper  reception  of  the 
guarantie  in  evidence. — The  guarantie  was 
not  admissible  without  a  stamp,  for  it  did 
not  relate  to  the  sale  of  goods  within  the 
language  of  the  Stamp  Act,  55  Geo.  3.  c. 
184,  sched.  part  1,  tit.  'Agreement,'  by 
which  any  "  memorandum,  letter,  or  agree- 
ment made  for  or  relating  to  the  sale  of  any 
goods,  wares,  or  merchandise,"  is  exempted 
from  stamp  duty.    Here  the  guarantie  does 


not  relate  primarily  to  the  sale  of  goods, 
but  to  another  matter,  namely,  the  condset 
of  the  consignees  at  Calcutta.  To  bring  « 
case  within  tibe  exemption  of  the  Stamp  Act, 
the  sale  of  goods  must  be  the  primary  ob> 
ject  of  the  transaction.  In  Smith  v.  Ctttr 
(1),  a  letter  from  a  principal  to  his  ftctor, 
containing  bills  of  exchange,  drawn  npoa 
the  latter,  and  in  which  the  principal  pro- 
mised to  provide  for  the  biUa  if  certain 
goods,  then  either  in  the  &ctor's  posseoiaa 
or  about  to  be  placed  in  his  hands,  sbooU 
remain  unsold  at  the  time  of  the  billi  &11- 
ing  due,  was  held  to  require  a  stamp,  the 
primary  object  not  being  the  sale  of  goodi 
but  the  obtaining  of  an  advance  of  monejr 
on  them.  Chanter  ▼.  DicHnson  (2)  is  slio 
in  point.  Suppose  premises  were  takes 
for  the  purpose  of  selling  goods,  that  trsai- 
action  would  not  relate  to  the  sale  of  good*, 
wares  or  merchandise  within  the  meaniBg 
of  the  exemption  in  the  Stamp  Act. — Otbor 
points  were  also  made  which  it  is  not  mate- 
rial to  mention. 

Parke,  B. — ^There  will  be  no  rale  in 
this  case.  The  transaction  falls  within  the 
exemption  of  the  Stamp  Act,  a>  it  dead; 
relates  to  the  sale  of  goods.  The  primary 
object  was,  that  the  goods  should  be  sold 
through  the  agency  of  the  defendant's  finends 
at  Calcutta. 

RoLPE,  B.  concurred. 

Platt,  B. — The  Stamp  Act  must  be  c<»- 
strued  liberally,  and  then  we  mast  hold  Ait 
the  transaction  in  question  relates  to  the 
sale  of  goods,  wares,  or  merchandiae,  withia 
the  meaning  of  the  exemption  in  the  Staiq> 
Act.  It  may  also  relate  to  the  condnct  of 
the  parties  who  were  to  sell,  bat  the  gna- 
rantie  formed  part  of  the  ma^nety  of  the 
sale ;  the  principal  object  was  the  sde  of 
the  goods  at  Calcutta,  and  the  gDarsntie 
was  given  to  effect  that  object.  It  relates  to 
the  contract  of  sale,  as  that  was  the  ultimate 
object  of  the  parties. 

RmU  reused. 

(1)  2  B.  &  AM.  778. 

(2)  6Mai>.&Gr.  2(3;  >.e.  l8LawJ.iUp.(u.) 
C.P.  147. 
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CHRISTIE  AND  ANOTHER  V. 
BELL  AND  ANOTHER. 


1847 

April  21 

Amendment — Writ  of  Summons — Statute 
of  Limitations — Public  Registered  Officer — 
7  Geo.  4.  e.  47. 

The  Court  f  emitted  the  plaintiffs,  in 
order  to  save  the  Statute  of  Limitations,  to 
amend  the  writ  of  summons  by  describing 
themselves  as  assignees  of  a  bankrupt  and 
the  defendants  as  the  registered  public  officers 
of  a  basJeing  co-partnership. 

ThiB  was  a  rule  calling  on  the  plaintiffs 
to  shew  cause  why  an  order  of  Parke,  B. 
for  amending  the  writ  of  summons  should 
not  be  rescinded.  It  appeared  from  the 
a£5davits  that  the  plaintiffs  were  the  assig- 
nees of  W.  W.  Yeld  and  W.  B.  Dawes, 
bankrupts,  and  that  the  defendants  were 
two  of  the  registered  officers  of  a  banking 
co-partnership,  called  the  National  Pro- 
vincial Bank  of  England.  The  cause  of 
action  having  occurred  in  May  1840,  the 
plaintiffs,  in  April  1 846,  sued  out  a  writ  of 
summons,  in  which  both  parties  to  the  writ 
were  described  in  their  individual  characters 
only.  A  declaration  was  afterwards  deli- 
vered, which  was  set  aside  by  Alderson,  B. 
for  irregularity,  on  the  ground  of  its  con- 
taining a  variance  from  the  writ,  in  stating 
the  plaintiffs  to  be  the  assignees  of  the  bank- 
rupts and  the  defendants  to  be  the  public 
officers  of  the  banking  company.  A  sum- 
mons was  afterwards  taken  out,  and  heard 
before  Parke,  B.  when  an  order  was  made 
on  the  19th  of  February  1847  for  "  the 
plaintiffs  to  be  at  liberty  to  amend  the  writ 
of  summons,  &c.,  by  stating  therein  die 
character  in  which  the  plaintilb  sue,  and  in 
which  the  defendants  are  sued."  The 
order  was  made  on  the  ground  that  if  it  had 
not  been  made  the  plaintiffs  would  have 
been  barred  by  the  Statute  of  Limitations. 

Sir  J.  Jervis  (Attorney  General)  now 
moved  for  a  rule  calling  on  the  plaintiffs  to 
shew  cause  why  this  order  should  not  be 
rescinded.  The  order  ought  not  to  have 
been  made.  The  money  sought  to  be  re- 
covered by  the  present  action  was  received 
by  the  bank  in  1840,  and  has  long  ago  been 
distributed  amongst  the  parties.  If,  there- 
fore, the  present  amendment  be  made,  and 
judgment  obtained,  and  execution  issue, 
the  parties  liable  to  the  execution  under 


7  Geo.  4.  c.  46.  s.  13.  will  be  the  present 
members  of  the  co-partnership,  whilst  those 
who  have  received  the  money  will  not  be 
made  liable  to  refund  it.  As,  therefore, 
the  amendment  will  operate  unjustiy,  it 
ought  not  to  be  made. 

[Parke,  B. — After  the  passing  of  the 
Uniformity  of  Process  Act,  die  Judges  met 
to  consider  the  question  of  allowing  amend- 
ments to  be  made  in  writs.  The  majority 
were  of  opinion  that  they  ought  not  to 
exercise  an  unlimited  power  of  amendment. 
In  Culverwellv.  Niyee{l)  Alderson,  B.  says, 
"  The  Courts,  soon  after  the  passing  of  the 
Uniformity  of  Process  Act,  said  they  would 
not  amend  writs  under  the  new  statute.  But 
the  evil  of  not  amending  in  the  case  of  the 
Statute  of  Limitations  convinced  us  that  we 
had  come  to  an  improvident  resolution,  and 
we  therefore  found  it  necessary  to  retrace 
our  steps."  If  the  penalty  be  merely  the  loss 
sustained,  by  the  necessity  of  issuing  a  new 
writ,  we  have  determined  not  to  assist  the 
party  whose  negligence  has  occasioned  the 
error.  But  if  the  penalty  consist  of  the  loss 
of  the  entire  debt,  we  consider  ourselves 
bound  to  help  the  party  who  has  committed 
the  blunder.] 

In  RoberU  v.  Bates  (i)  the  Court  re- 
fused to  amend  the  writ ;  and  Patteson,  J., 
referring  to  the  case  of  Lakin  v.  Watson  (3), 
says,  "  My  Brother  Parke  is  represented  to 
have  said  that  the  Judges  have  resolved  not 
to  allow  an  amendment  of  this  kind  in  future, 
except  where,  by  a  refusal,  the  party  would 
be  deprived  of  his  action.  I  think  this  has 
been  misunderstood." 

[Pollock,  C.B.— I  confess  I  once  held 
the  same  opinion  with  Mr.  Justice  Patteson, 
but  the  point  is  now  completely  settied.] 

[Parke,  B. — The  question  has  been  de- 
cided by  Brown  v.  FuUerton  (4).] 

The  defendants  will  sustain  a  great  hard- 
ship if  the  Court  permit  an  amendment. 

Pollock,  C.B. — There  is  no  ground  for 
a  rule  in  this  case.  The  point  in  question 
has  beensettied,  although  if  the  matter  were 
to  be  determined  for  the  first  time,  I  am  not 

(1)  1«  Law  J.  Rep.  (n.s.)  Excb.  308. 

(2)  6  Ad.  &  El.  778. 

(3)  2  Cr.  &  M.  685  ;  8.  c  3  Uw  J.  Rep.  (h.s.) 
Exch.  203. 

(4)  13  Mee.  &  Wels.  556;  s.  c.  14  Uw  J.  Rep. 
(H.8.)  Excb.  79. 
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sure  that  I  should  form  the  same  opinion. 
It  may  be  right,  as  a  means  of  compelling 
parties  to  be  regular,  to  fine  them  in  costs 
if  they  make  a  mistake  in  the  writ,  but  it  is 
imposing  a  heavy  penalty  to  make  plaintiffs 
forfeit  their  whole  debt,  which  may  be  a 
large  sum,  merely  because  they  have  com- 
mitted a  blunder  like  the  present. 

Parke,  B. — I  was  satisfied  before  I  made 
the  amendment  that  service  had  been  made 
on  the  defendants  in  their  public  capacity. 
The  only  error  here  was  in  the  description 
of  the  parties  ;  and  the  costs  they  will  have 
to  pay  will  be  a  sufficient  punishment  for 
the  error  of  the  clerk  in  not  inserting  the 
words"  public  officers." 

Alderson,  B.  and  Rolfe,  B.  concurred. 
Rule  refused. 


1847.      \  SHAW  AND  OTHERS  V.  ROWLEY 

May  4.    J  and  another. 

Railway  Shares,  Transfer  of — Payment 
of  Calls — Readiness  and  Willingness. 

On  the  I5lh  of  October  the  defendants 
hought  of  the  plaintiffs  100  railway  shares, 
to  he  paid  for  on  the  Slst  of  October.  On 
the  14th  of  October  a  call  was  made  upon 
the  shares.  On  the  Isf  of  November  the 
plaintiffs  applied  to  the  defendants  for  a 
name  to  be  inserted  in  the  deed  of  transfer, 
which,  by  the  custom  of  the  share  market, 
was  to  be  prepared  by  the  vendors.  The 
defendants  refused  to  give  a  name,  and  sub- 
sequently, on  a  tender  of  the  shares  being 
made,  declined  to  accept  them.  The  I6th 
section  of  the  9  Vict,  c.  16,  prohibits  a  share- 
holder from  transferring  his  share  until  he 
shall  have  paid  all  calls  due  upon  his  share. 
The  plaintiffs  had  not  paid  the  calls  due 
upon  the  shares : — Held,  in  an  action  against 
the  defendants  for  the  price  of  the  shares, 
that  the  plaintiffs  were  entitled  to  the  verdict 
on  the  issue  raised  on  the  plea  that  they  were 
not  ready  and  willing  to  transfer  the  shares, 
as  they  were  in  a  condition,  by  paying  the 
calls,  to  make  a  valid  transfer. 

Dictum,  per  Parke,  B.  that  a  call  may 
be  considered  to  be  made  as  soon  as  a  noHee, 
announcing  that  the  directors  have  resolved 
to  make  a  call,  has  been  tent  to  the  share- 
holders. 


Assumpsit.  The  declaration  stated,  that 
after  the  passing  of  an  act  of  parliament 
for  making  a  railway  from  Oxford  to  Wor- 
cester and  Wolverhampton,  the  plaintilb 
agreed  to  sell  to  the  defendants,  and  the 
defendants  agreed  to  buy  of  the  plaintiffs 
100  shares  in  the  Oxford,  Worcester  and 
Wolverhampton  Railway  Company,  at  16^ 
per  share.  That  the  plaintiffs  were  ready 
and  willing  to  transfer  to  the  defiendants 
the  said  shares,  yet  the  defendants  would  not 
accept  the  said  shares  or  pay  for  the  sanie. 

Pleas — First,  non  assumpsit ;  second, 
that  the  plmntiffs  were  not  rnidy  or  wilfin§ 
to  transfer  the  said  shares. 

At  the  trial,  before  Wightman,  J.,  at  dw 
York  Summer  Assizes  in  1846,  the  fol- 
lowing facts  appeared: — On  the  14th  of 
October  1845,  the  plainti&  gave  an  aider 
to  a  Mr.  Dyson,  in  Leeds,  to  purdiaae  tot 
them  100  shares  in  the  Oxford,  Worcester 
and  Wolverhampton  Railway  Company; 
and  on  the  15th  the  shares  woe  purdiased 
by  a  broker  at  Manchester,  to  be  paid  for 
on  the  81st  of  that  month.  On  the  1st  of 
November,  the  Manchester  broker  apfdied 
to  Mr.  Dyson  for  the  name  of  the  pordiaser, 
in  order  that  the  same  might  be  inserted  ia 
the  deed  of  transfer  of  the  shares,  which, 
according  to  the  custom  of  the  MandieMier 
shore  market,  was  to  be  prepared  by  the 
vendor.  Mr.  Dyson  communicated  the 
letter  in  question  to  the  defendants,  who, 
on  the  7th  of  November,  refused  to  give  a 
name  or  to  take  the  shores.  On  the  15tk  of 
November  a  formal  tender  of  the  shares  was 
made  on  behalf  of  the  plaintiffs  to  the  ddea- 
dants,  but  the  latter  refused  to  accept  them. 
On  the  14th  of  October  the  directoiB  of  the 
company  passed  a  resolution  for  making  a 
coll  of  101,  per  share,  and  on  the  some  ^y 
notice  of  thot  resolution  was  communicated, 
by  letter,  to  each  shareholder.  The  \6A 
section  of  the  Com[»nies  Clauses  Consi^ 
dotion  Act,  SYict.  c.  16,  enacts,  that  "No 
shareholder  shall  be  entitled  to  transfer  any 
shore  after  any  coll  shall  have  been  mads 
in  respect  tiiereof,  until  he  shall  have  paid 
such  coll,  nor  until  he  shall  have  paid  oU 
colls  for  the  time  being  doe  on  every  ahare 
held  by  him."  The  plainUfb  did  not  pay 
the  calls  due  upon  the  shares.  Under  the 
circumstances  it  was  contended,  on  the  port 
of  the  defendants,  that  as  the  plain tifls  hod 
not  paid  the  caUs  upon  the  ahaici,  they 
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were  not  in  a  situation  to  make  a  transfer 
of  the  shares,  and,  therefore,  that  the  issue 
on  the  readiness  and  willingness  to  transfer 
must  be  found  for  the  defendants.  The 
learned  Judge  was  of  this  opinion,  and  the 
jury,  under  his  direction,  returned  a  verdict 
for  the  defendants,  leave  being  reserved  to 
the  plainti£Bi  to  move  to  enter  a  verdict  for 
them. 

A  rule  iiMt  having  been  obtained  accord- 
ingly,— 

Knowles,  Bainet,  and  Farrer  shewed 
cause. — The  verdict  was  right.  The  plain- 
tiff were  not  ready  and  willing  to  transfer 
the  shares,  for  readiness  and  willingness 
imply  power  and  capacity  to  transfer — Hib- 
blevhite  v.  M'Morine  ( 1 ) ;  and  the  plaintifis, 
not  having  paid  the  calls  that  had  become 
due  before  the  settling  day,  were  not  in  a 
situation  to  transfer  the  shares  to  the  defen- 
dants. It  may  be  contended,  on  the  other 
side,  that  no  call  was  in  fact  made  in  this 
case.  That  position,  however,  cannot  be 
supported.  The  question,  as  to  when  a 
call  was  to  be  considered  to  be  made,  arose 
incidentally  in  the  cases  of  The  Sheffield 
and  Manchester  Railwaif  Company  \.  Wood- 
cock (2)  and  in  The  Great  North  of  England 
Railway  Company  v.  Biddulph{3).  The 
plaintiffs,  being  the  proprietors  of  the  shares 
at  the  time  the  calls  were  made,  were  liable 
to  pay  the  calls  to  the  company.  This  was 
cl^ly  decided  in  The  Aylesbury  Railway 
Company  v.  Thompson  (4),  and  although 
it  may  be  said  that  that  case  was  questioned 
by  the  Court  of  Common  Pleas,  in  The 
Aylesbmry  Railway  Company  v.  Monnt  (5), 
stUl  that  Court  did  not  overrule  the  decision 
of  the  Queen's  Bench. 

[Parkk,  B. — The  question  is,  whether 
the  plaintiffs  are  bound  to  tender  a  transfer 
of  the  shares  if  the  transferees  will  not  give 
them  a  name  to  insert  in  the  deed  of 
transfer.] 

It  is  clear  that  the  defendants  are  not 
bound  to  pay  the  calls,  as  the  company 

(1)6  Mee.  &  WeU.  213 ;  s.o.  9L>w  J,  Bep.  (x.s.) 
Ezeb.  217. 

(2)  71bid.  S74;  rcULaw  J.Rep.(N.s.)Excb. 

te. 

(S)  no.  2i2;  s.e.  10  Uw  J.  Rep.  (n.s.)  Ezch. 
17. 

(4)  2  Railway  Caiea,  668  ;  8.  e.  10  Law  J.  Rep. 
(N.».)  Q.B.  124. 

(5)  4  Man.  &  Gr.  6Sli  8.c.  11  Uw  J.  Rep. 
(■.a.)  C.P.  258. 


look  for  payment  to  those  only  whose  names 
stand  on  their  books,  and  if  they  receive 
the  calls  from  the  transferees,  they  consider 
those  parties  merely  as  agents  for  the  trans- 
ferors. He  referred  to  Stephens  v.  De  Me- 
dina (6). 

Martin,  contri. — It  may  be  conceded 
that  the  call  can  only  be  made  by  means  of 
a  private  notice  sent  to  each  shareholder, 
and  that  in  this  case  a  call  had  been  resolved 
npon  by  the  directors,  and  a  circular  to  that 
effect  was  sent  to  each  shareholder. 

[Paske,  B. — That  constitutes  the  call  in 
this  case.] 

The  question,  however,  is,  whether  the 
plaintiffs  have  omitted  to  do  what  they 
were  bound  by  their  contract  to  do.  They 
have  not  been  guilty  of  any  omission. 
According  to  the  true  construction  of  this 
contract,  the  defendants,  and  not  the  plain- 
tiffs, were  bound  to  pay  the  calls.  It  was 
never  intended  that  the  money  for  the  calls 
should  come  from  the  pocket  of  the  plaintifis. 

[Pakke,  B. — Your  argument  is,  that  the 
pluntiffs  were  ready  and  willing  to  execute 
the  contract  as  soon  as  the  defendants,  by 
paying  the  calls,  put  them  into  a  condition 
to  do  so.] 

That  is  the  argument.  The  16th  section 
of  the  8  Vict.  c.  16.  was  intended  nterely 
for  the  benefit  of  the  company. 

[Pollock,  C.B. — The  16th  section  says, 
that  no  shareholder  shall  transfer  any  share 
until  he  shall  have  paid  all  calls;  your 
argument,  however,  is,  that  the  defendants 
ought  to  have  paid  the  calls,  and  then  have 
called  upon  the  plaintiffs  to  make  out  the 
transfer  to  them.  It  seems  unreasonable 
to  decide  that  the  defendants  are  to  pay  the 
calls  without  having  any  hold  upon  the 
vendors,  beyond  the  mere  right  of  action 
against  them.] 

The  defendants  contracted  to  buy  the 
shares  at  a  certain  price,  together  with  all 
further  liabilities;  they  were,  therefore, 
bound  to  pay  the  calls  at  the  place  where 
they  were  payable. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Pollock,  C.B. — In  the  case  of  Shaw  ▼, 
Rowley,  which  was  argued  a  few  days  ago 

(6)  4Q.B.  Rep. 422;  s.e.  12  Uw  J.Rep.  (ii.s.) 
Q.B.  120. 
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by  Mr.  Martin  and  Mr.  Knowles,  we  are 
of  opinion  that  the  rule  should  be  made 
absolute  to  enter  the  verdict  for  the  plain- 
tiffs. It  appears  to  us  that  the  plaintiffs 
were  perfecdy  ready  to  do  all  that  they 
would  be  required  to  do  at  the  time  that 
they  asked  for  a  name.  It  is  not  necessary 
that  a  party,  should  be  in  the  actual  con- 
dition  to  perform  his  contract ;  it  is  suffi- 
cient if  he  can  place  himself  in  the  situation 
of  being  able  to  perform  his  contract.  Fat 
a  familiar  instance:  if  a  party  who  has 
goods  in  bond  contracts  to  sell  them,  it  is 
quite  clear  that  he  cannot  deliver  them 
until  he  has  paid  the  duty,  if  they  are  to  be 
delivered  here ;  but  if  the  buyer  of  those 
goods  refuses  to  perform  the  contract,  and 
the  seller  of  the  goods  thereupon  never 
pays  the  duty,  but  enters  them  for  exporta- 
tion, possibly  in  consequence  of  that  very 
breach  of  contract,  it  will  be  impossible  to 
say  that  he  cannot  sue  for  a  breach  of  con- 
tract because  he  never  was  in  the  actual 
condition  to  deliver:  he  always  had  the 
power  of  placing  himself  in  that  condition 
by  paying  the  duty.  So  here,  it  appears  to 
us,  that  it  was  in  the  plaintiffs'  power,  at 
any  time,  by  paying  the  call,  to  transfer 
the  shares.  When  they  asked  for  a  name, 
a  name  was  refused,  and  at  that  time  they 
were  in  a  condition,  by  paying  the  call,  to 
make  an  actual  and  valid  transfer.  It  appears 
to  us,  therefore,  that  the  defendants  cannot 
now  set  up  the  mere  impediment  that  arises 
out  of  the  call,  for  it  seems  to  be  agreed, 
on  all  hands,  that  the  call  was  nltiraately 
to  be  paid  by  the  defendants.  We  think 
therefore,  that  the  verdict  ought  to  be 
entered  for  the  plaintiffs. 

Rule  (d>$olule. 


DYER  V.  DISNEY. 


1847.     X 
May  8.    J 

Arrest,  Privilege  from — Somerset  Herald. 

The  Somerset  Herald,  being  one  of  the 
Queen's  servants  in  ordinary  with  fee,  bound 
to  attend  Her  Majesty  whenever  required, 
and  to  be  present  on  great  state  occasions 
and  other  ceremonials,  is  privileged  from 
arrest. 

This  was  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  defendant  should 


not  be  dischai^ed  out  of  the  custody  of  the 
sheriff  of  Middlesex,  on  the  ground  that,  ai 
Somerset  Herald,  he  was  privileged  from 
arrest.  It  appeared  from  the  a£Bdiivits  that 
in  181 S  the  defendant  was,  by  letters  patent 
under  the  great  seal,  appointed  Somerset 
Herald-at-arms,  with  all  the  rights,  privi- 
leges, and  immunities  appurtenant  thereto, 
and  that  he  had  ever  since  fulfilled  the 
duties  of  such  office,  and  still  remained  sndi 
herald.  As  such  herald  he  was  one  of  the 
Queen's  servants  in  ordinary,  and  received 
a  quarterly  salary  and  other  fees  from  the 
Lord  Chamberlain  as  the  Queen's  servant 
in  ordinary,  and  also  a  livery  or  dress  of 
office  which  he  was  in  the  habot  of  wearing. 
He  also  received  fees  as  one  of  the  Queen's 
household  servants  on  all  creations  of  title* 
by  Her  Majesty.  It  was  his  duty,  a*  snd^ 
servant  in  ordinary,  to  attend  Her  Majesty 
personally  wherever  and  whenever  thereto 
required,  and  he  was  liable  at  any  momeiit 
to  be  required  so  to  attend  Her  Majct^. 
He  had  on  many  occasions  pecaonally  at- 
tended upon  the  persons  of  Geoige  the 
Third,  George  the  Fourth,  WiUiam  the 
Fourth,  and  her  present  Majesty,  in  the 
fiilfilment  of  his  duties  as  such  herald.  It 
was  also  his  duty  to  attend  Her  Majesty 
upon  the  opening  or  proroguing  of  paiiia- 
ment,  upon  all  royal  marriages  or  funerals, 
on  Her  Majesty's  public  attendance  at  the 
Chapel  Royal,  upon  coronations,  upon  ail 
saints  and  collar  days,  upon  all  instaDatioiis, 
and  on  other  state  occasions  and  paUie 
ceremonials.  On  the  occasion  of  her  present 
Majesty's  coronation  he  was  personally 
present  and  officiated  as  such  herald;  andoa 
several  subsequent  occasions  had  attended 
Her  Majesty  on  her  opening  parliament. 

It  appeared,  further,  that  for  some  yean 
he  had  been  prevented  by  illness  from  per- 
sonally attending  upon  Her  Majesty  in  per- 
formance of  his  duties  as  herald. 

It  was  also  stated  that  on  seven!  [ae- 
vious  occasions  he  had  been  dischaiged  oat 
of  custody  by  Patteson,  J.  and  BoHnqoet,  J. 
and  by  Gumey,  B.  on  the  ground  of  bis 
privilege  as  Somerset  Herald.  Tlie  defen- 
dant on  the  occasion  of  the  present  airest 
applied  to  Rolfe,  B.  for  his  discharge,  who 
refused  the  application,  indorsing  on  the 
writ  of  summons  that  if  the  defendant  had 
the  privilege  contended  for  he  must  sue  oat 
a  writ  of  privilege.     The  defendant  accord- 
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ingly  prepared  a  writ  of  privilege,  and  ten- 
dered it  to  the  officers  of  the  Petty  Bag 
Office,  the  Record  and  Writ  Clerks'  Office 
of  the  Court  of  Chancery,  the  Crown  Office, 
and  the  signer  of  the  writs  in  the  Exchequer ; 
but  the  clerks  of  those  offices  respectively 
refused  to  issue  such  writ,  alleging  that 
they  had  never  heard  or  known  of  such  a 
writ  being  issued,  and  could  give  no  infor- 
matioii  on  the  subject.  The  derk  of  the 
Petty  Bag  Office  searched  through  the  book 
of  precedents  kept  in  that  office,  but  could 
find  no  trace  or  entry  of  any  such  writ. 
An  application  was  made  to  the  Duke  of 
Norfolk,  as  Earl  Marshal,  for  permission  to 
arrest  the  defendant,  to  which  the  duke 
returned  for  answer,  that  he  had  no  controul 
over  the  defendant,  and  could  not  interfere 
in  the  matter. 

Bramwell  shewed  caused. — The  defen- 
dant is  not  entitled  to  be  discharged.  The 
present  question  has  been  settled  by  a 
former  decision  of  this  Court,  where  the 
Court  refused  to  discharge  the  same  defen- 
dant out  of  custody,  although  it  then  ap- 
peared that  he  was  Somerset  Herald,  and  left 
him  to  sue  out  his  writ  of  privilege.  With 
regard  to  the  applications  made  by  the 
defendant  to  obtain  the  writ  of  privilege,  it 
follows  either  that  he  went  to  the  wrong 
officers  or  that  the  officers  refused  to  do 
their  duty  and  issue  the  writ,  and  in  neither 
case  hab  he  shewn  any  title  to  relief  from 
this  Court ;  for  if  the  proper  officers  refused 
to  issue  the  writ,  they  did  so  on  the  ground 
that  no  snch  writ  was  in  existence:  and 
then  the  present  application,  which  is  only 
a  more  effectual  mode  of  enforcing  a  l^;al 
right,  must  fail,  if  no  legal  right  exists. 
The  defendant  is  not  a  servant  in  ordinary 
with  fee,  because  the  duties  of  those  persons 
are  constant,  and  not  limited  to  extraordi- 
nary occasions,  as  in  the  present  case.  In 
Leslie  r.  Ditney{l),  the  Cotirt  refused  to 
discharge  the  present  defendant  out  of  cus- 
tody, the  ground  of  discharge  there  being 
the  same  as  the  present  Lwntley  v.  Battine 
(2)  and  Bym  ▼.  Dibdin{S)  are  in  point. 
Again,  admitting  the  defendant  to  be  a 
servant  in  ordinary,  the  privilege  claimed 

(1)  1  Cr.  M.  &  R. S78 ;  s.o.4  Uw  J. Rep.(K.s.) 
Ezeb.  IS. 

(2)  2  B.  &  Aid.  234. 

(3)  1  Cr.  M.  &  R.  821  ;  s.  c.  4  L*w  J.  Rep. 
(H.s.)  Exeb.  128. 


applies  to  those  only  who  are  in  active 
service,  as  an  attorney's  privilege  applies 
to  those  only  who  are  in  actual  prac- 
tice; but  here  the  defendant  has  been 
unable  to  do  duty  for  years.  Again,  the 
privilege  from  arrest  is  the  privilege  of  the 
Queen  and  not  of  the  defendant,  and  may 
be  waived  by  her ;  and  in  this  case  the  Earl 
Marshal  has  given  a  tacit  assent  to  the 
arrest  of  the  defendant. 

Hogging,  contr^, — The  defendant  is  en- 
titled to  his  dischai^e,  for  he  is  a  servant  in 
ordinary,  and  may  be  called  upon  to  serve 
Her  Majesty  at  any  time.  His  iUness  does 
not  deprive  him  of  his  privilege,  for  he 
may  be  cured  of  his  complaint  to-morrow. 
Again,  the  Court  will  not  leave  the  defen- 
dant to  his  writ  of  privilege.  The  case  of 
Leslie  v.  Disney  is  not  in  point,  and  will 
not  induce  the  Court  to  refuse  this  appli- 
cation, because  the  duties  of  the  defendant 
are  more  distinctly  shewn  upon  the  present 
affidavits  than  they  were  in  that  case,  and 
prove  him  to  be  clearly  entitled  to  his 
discharge. 

Cur,  adv.  vuU. 

Judgment  was  now  delivered  by — 

AtDERSON,  B. — I  regret  that  questions  of 
this  kind  relating  to  the  privileges  of  her 
Majesty's  servants  to  be  exempted  from 
arrest  should  arise  in  modem  times;  and 
I  must  say  it  would  be  better  if  her  Majesty 
were  served  by  persons  who  are  not  in  debt. 
The  privilege  itself  is  one  that  belongs  not 
to  the  party  but  to  the  Crown ;  and  the  ques- 
tion here  is,  whether  the  defendant  has  made 
out  to  my  satisfaction  that  he  is  a  servant 
in  ordinary  to  her  Majesty  with  fee.  When 
this  case  was  formerly  before  the  Court,  my 
Brother  Parke  and  myself,  the  only  Judges, 
doubted  whether  the  defendant  was  a  servant 
in  ordinary  with  fee,  and  on  that  ground 
dischai^^  the  rule,  directing  the  defendant 
to  sue  out  a  writ  of  privil^e  if  he  thought 
proper.  Since  that  time  the  question  has 
been  brought  before  two  other  Judges,  Pat- 
teson,  J.  and  Gumey,  B.,  on  fuller  affida- 
vits, and  they  ordered  his  discharge  because 
they  considered  him  a  servant  in  ordinary 
wiUi  fee.  On  a  subsequent  occasion,  Bosan- 
quet,  J.  discharged  him  out  of  custody  on 
the  same  principle,  that  he  was  shewn  by  the 
affidavits  to  be  a  servant  in  ordinary  with 
fee.     Here  it  has  been  made  out  that  the 
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defendant  is  in  continuous  attendance  on  her 
Majesty,  as  his  services  may  be  required  at 
any  time,  and  when  his  services  are  required 
it  would  be  improper  that  he  should  be  pre- 
vented by  arrest  from  discharging  his  duties. 
It  appears  he  is  bound  to  attend  the  Queen 
on  the  prorogation  or  dissolution  of  parlia- 
ment, to  be  present  at  coronations,  royal 
marriages  and  funerals,  and  his  services  may 
also  be  required  on  many  other  ceremonials, 
the  periods  of  which  are  uncertain.  Under 
these  circumstances  it  would  be  very  im- 
proper in  this  court  to  authorize  his  arrest, 
and  thereby  deprive  the  Crown  of  the  due 
and  ordinary  state  that  belongs  to  it.  It 
is  said,  however,  that  his  duties  are  not 
continuous.  That,however,  forms  no  ground 
for  arresting  him.  A  chaplain  in  ordi- 
nary is  not  required  to  be  always  preach- 
ing before  the  Queen,  but  is  liable  to  be 
caiued  upon  to  perform  that  duty  occa- 
sionally. His  service  nevertheless  is  a  con- 
tinuous one,  although  performed  at  reason- 
able intervals.  The  same  rule  holds  with 
regard  to  the  candle-snuffer  and  fire-lighter 
of  the  Palace.  In  summer  no  fires  are  re- 
quired, and  fewer  candles  are  burnt;  but 
still  the  duties  are  continuous,  although  sub- 
ject to  be  performed  at  uncertain  periods. 
So  in  the  case  of  the  page  of  the  second 
class  and  lord  of  the  bedchamber,  whose 
services  are  usually  performed  only  for  a 
month  at  a  time ;  they  are  functionaries 
who  are  liable  to  be  called  upon  to  serve  her 
Majesty  at  any  time.  In  like  manner  the 
Somerset  Herald  must  be  considered  as  in  the 
continuous  service  of  the  Crown,  and  it  is 
inconsistent  with  the  powers  and  preroga- 
tives of  her  Majesty  that  she  should  be  in- 
convenienced by  the  arrest  of  her  servant. 
The  defendant  must  therefore  be  discharged. 
There  may  be  a  doubt  as  to  the  proper 
course  to  be  pursued  in  this  case.  Keble 
says  (4),  that  the  Lord  Chamberlain  ought 
to  remove  parties  in  debt  from  the  service  of 
the  Crown,  or  compel  them  to  pay  their 
debts ;  but  with  this  we  have  nothing  to  do. 
The  rule  must  be  absolute  for  discharging 
the  defendant  out  of  custody. 

Rule  absolute. 
(4)  The  King  o.  MouUon,  2  Keb.  3. 


} 


MOUNTFORD  V.  HARPER. 


1847. 
May  8. 

Cheque — Evidence  of  Payment. 

Where  the  defendant,  having  money  of  the 
plaintiff's  in  hit  hands,  drew  a  cheque  upon 
his  banker,  in  fatour  of  the  plcintijf,  the 
proceeds  of  tehieh  the  Utter  received  at  the 
bank : — Held,  in  an  action  for  moMjr  had 
and  received,  that  this  was  evidence  in  tup- 
port  of  a  plea  of  payment,  without  proof 
that  the  plaintiff  had  received  the  cheque 
from  the  defendant. 

Assumpsit  for  money  had  and  received. 

Plea,  amongst  others,  payment  before 
action  brought. 

At  the  trial,  before  the  under-sheriff 
for  Staffordshire,  the  following  facts  were 
proved  :  —  The  defendant,  who  was  ibe 
steward  of  Mrs.  Offley,  to  whom  the  phun- 
tiff  was  tenant,  having  received  a  sum  of 
money,  paid  by  the  Grand  Junction  Railway 
Company,  to  be  handed  over  to  the  plaintiff 
in  respect  of  damage  done  to  his  interest  u 
tenant,  drew  a  cheque  upon  his  bankers  for 
l&l.  in  favour  of  the  plaintiff,  which  the 
latter  presented  for  payment  at  the  banker's, 
and  received  the  proceeds.  There  was 
no  proof  that  the  cheque  had  been  given  by 
the  defendant  to  the  plaintiff.  Under  these 
circumstances  it  was  objected  on  behalf  of 
the  plaintiff  that  sufficient  proof  of  payment 
had  not  been  produced,  and  that  further 
evidence  ought  to  have  been  given  to  con- 
nect the  plaintiff  with  the  receipt  of  the 
cheque.  The  under-sheriff  was  of  this 
opinion,  and,  under  his  direction,  the  jury 
found  a  verdict  for  the  plaintiff  on  the  plea 
of  payment,  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  verdict  for  hia 
upon  the  issue  raised  on  that  plea. 

A  rule  nisi  having  been  accordingly  ob- 
tained, 

Bovill  shewed  cause. — The  dire<^iaa  of 
the  under-sheriff  was  correct.  Tiic  luere 
payment  to  the  plaintiff  at  the  bank  of  a 
cheque  drawn  by  the  defendant  in  favour 
of  the  plaintiff,  is  not  evidence  that  the 
money  was  paid  by  the  defendant  to  the 
plaintiff.  Evidence  ought  to  have  been 
given  to  connect  the  plaintiff  with  the  re- 
ceipt of  the  cheque.  It  may  have  passed 
through  the  hands  of  twenty  persons  before 
it  came  to  the  plaintiff.     In  Lloyd  v.  San- 
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4ilandt(l)  it  was  held,  that  the  mere  cir- 
cmnstance  of  a  cheqae  being  made  payable 
to  a  party,  and  of  that  party  having  received 
payment  of  it,  was  not  evidence  that  the 
maker  had  given  it  to  him.  Dallas,  C.J. 
thote  says,  "  Although  the  cheque  is  made 
payable  to  the  defendant,  yet  it  might  have 
been  given  to  a  third  person,  and  through 
that  third  person  might  have  got  into  Uie 
hands  of  the  defendant.  -  The  plaintiff  and 
defendant  are  not  by  this  evidence  connected 
with  the  cheqae.  This  is  not  proof  of 
payment." 

MiUer,  in  support  of  the  rale. — It  is  no 
doubt  trne,  that  delivery  and  payment  of  a 
cheque  to  a  party  are  notsufiSdent  evidence 
of  a  debt  due  from  the  party  giving  to  the 
party  receiving  it — Aubert  v.  JValth  (2) ; 
but  it  is  clearly  evidence  of  payment  where 
a  debt  has  been  proved  to  exist.  This 
distinction  is  taken  by  Lord  Kenyon,  C.J., 
in  Egg  v.  BomeU{i).  So  in  Boswell  v. 
Smith  {4),  where  a  dieqae,  signed  by  B, 
was  proved  to  have  passed  through  the 
hands  of  A,  and  to  have  been  appropriated 
by  him  to  his  own  purposes ;  it  was  held 
that  the  cheque  was  primd  facie  evidence 
of  payment.  So  in  the  present  case,  where 
the  defendant  proved  that  payment  of  the 
cheque  had  been  made  to  the  plaintiff, 
and  that  the  defendant  had  the  plaintiff's 
nKHiey  in  his  hands,  it  was  incumbent  on 
the  plaintiff  to  shew  in  answer  that  the 
cheque  had  been  given  by  the  defendant  to 
anodier  party. 

Au>KBaoM,  B. — I  think  the  delivery  of 
the  proceeds  of  the  cheque  to  the  plaintiff 
was  evidence  of  payment  to  him.  In  the 
judgment  of  Dallas,  C.J.,  in  Lloyd  v.  Sau- 
diland$,  where  he  states  that  the  circum- 
stance of  a  cheque  being  made  payable  to 
the  defendant,  and  the  defendant's  having 
received  payment  of  it,  "is  not  proof  of 
payment,"  the  word  "payment"  is  inoor- 
re^y  used  for  "  debt."  'That  was  the  only 
case  that  embarrassed  roe ;  all  the  other 
authorities  are  clear.     The  rule  must  be 

(1)  Gow,  N.P.  1$. 

(2)  4  Taunt.  294.  Sea  also  Cwry  «.  Cerrisb, 
«  Esp.  N.P.C.  9. 

(S)  S  Esp.  196. 
(4)  6  Car.  &  Pay.  60. 
New  Sbriei,  XVI.— Bxcaso. 


absolute  to  enter  a  verdict  for  the  defendant 
on  die  plea  of  payment. 

R^  ob»olute{5). 


.} 
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1847 
April  28 

Inclosure  Act — Steward  of  Copyhold — 
Right  to  Fees — Custom  of  Manor. 

Debt  by  a  steward  of  a  manor  far  fee*. 
An  act  of  parliament  for  inclosing  the  parish 
of  S,  directed  the  Commissioners  to  allot  the 
uninelosed  lands  in  S.  amongst  the  owners 
thereof  in  proportion  to  their  rights  and 
interests  in  the  same;  that  the  allotted 
lands  should  be  held  by  the  allottees  under 
the  same  tenures,  rents,  customs,  and  ser- 
vices as  the  lands  in  respect  of  which  they 
were  allotted  would  have  been,  in  ease  the 
act  had  not  been  paued;  that  where  the 
allotted  lands  were  held  under  different  titles 
or  for  different  estates,  the  Commissioners 
should  distinguish  the  lands  held  for  each 
of  sttch  estates  and  titles,  and  set  out  the 
allotments  accordingly.  The  Commissioners 
allotted  to  A,  who  was  the  owner  of  sixteen 
separate  copyhold  tenements  in  the  tmin- 
closed  lands  in  S,  five  pieces  of  land,  con- 
sisting in  the  whole  of  forty-nine  acres,  but 
did  not  distinguish  in  respect  of  which  of  the 
sixteen  tenements  they  had  so  allotted  them. 
A.  afterwards  surrendered  to  the  defendant 
the  fifth  allotment  made  to  him,  consisting  of 
five  acres,  and  the  defendant  was  admitted 
to  the  same.  Before  the  passing  of  the 
Inclosure  Act,  when  any  person  was  ad- 
mitted in  severalty  to  a  part  of  a  copyhold 
tenement  held  of  the  manor,  the  steward 
was  entitled  upon  admission  to  the  same 
amount  of  fees  as  if  such  person  had  been 
admitted  to  the  whole  of  such  tenement:— 
Held,  in  an  action  by  the  plaintiff,  as 
steward  of  the  manor,  to  recover  sixteen  fees 
in  respect  of  the  defendants  admission  to 
the  fifth  allotment,  that  that  allotment  must 
be  considered  to  consist  of  a  part  of  each  of 
the  sixteen  tenements  in  the  uninelosed  lands, 
and  that,  therefore,  the  plaintiff  was  entitled 
to  sixteen  fees  in  respect  thereof. 

(6)  This  being  tba  lait  i»j  of  twm,  tbe  learnrd 
Baron  lat  alona  in  tlie  Court  of  Ezebequer  Cham. 
bar. 
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Debt  to  recover  th«  sum  of  71.  0«.  8d. 
for  fees  due  from  the  defendant  to  the  plain* 
tiif,  as  steward  of  the  manor  of  Sutton,  in 
the  Isle  of  Ely. 

At  the  trial,  before  Parke,  B.,  at  the 
Spring  Assizes  for  the  county  of  Cambridge, 
in  1846,  a  verdict  was  found  for  the  plaintiff, 
with  41.  14s.  debt,  subject  to  the  opinion  of 
the  Court  upon  the  following 

CASE. 

The  plaintiff  is  steward  of  the  manor  of 
Sutton,  of  which  the  Dean  and  Chapter  of 
Ely  are  the  lords,  and  the  defendant  is  a 
copyholder  of  the  same  manor.  Before  and 
at  the  date  of  the  Inclosure  Act  hereinafter 
mentioned,  and  of  the  award  of  the  Commis- 
sioners under  it,  Thomas  Faux  Upsher,  a 
copyhold  tenant  of  the  manor,  was  owner 
of  and  stood  on-  the  copy  of  court  rolls 
admitted  to  sixteen  separate  tenements, 
holden  by  sixteen  separate  and  distinct 
copies  of  court  roll,  and  sixteen  separate 
and  distinct  yearly  quit  rents.  Ue  waa 
admitted  to  the  above  tenements  at  five 
different  times,  and  by  five  distinct  titles. 
The  sixteen  tenements  were,  before  the 
inclosure,  situated  in  the  open  uninclosed 
fields  in  the  parish  of  Sutton,  and  which 
were  afterwards  inclosed  under  the  act  of 
parliament.  T.  F.  Upsher  was  also  entitled 
to  certain  copyhold  rights  of  common  and 
of  sheepwalk  appurtenant  to  the  sixteen 
tenements.  The  act  of  parliament  for  in- 
closing the  parish  of  Sutton  passed  in  1 838 
(I).     The  Commissioners  made  the  award 

(I)  The  following  sections  are  important: — The 
41st  section  enacts,  "That  the  said  Commissioners 
shall  apportion,  divide,  set  out,  and  allot  the  residue 
and  remainder  of  the  sevrral  open  fields,  common- 
•hle  Lammas,  aud  waste  lands  and  grounds,  and  all 
other  the  uninclosed  lands  within  the  said  parish 
of  Suiton  (other  than  and  except  a  certain  tract  or 
parcel  of  land,  called  Middk-moor),  unto  and 
unongstthe  sereral  owners  and  proprietors  thereof, 
and  persons  and  corporstioDa  who  shall  b«  eDlitled 
to  any  estate,  right,  or  interest  therein,  in  such 
quantities,  shares,  proportions,  and  situations  as 
the  said  Commissioners  shall  adjud)(e  and  deter- 
mine to  be  proportionate  to  the  value  of  and  a  just 
and  equitable  compensation  and  satistaotion  for 
their  several  respective  ri^^bts,  pro|>«rt/,  and  in- 
terest in  the  said  fields,  lands,  and  grounds." 

Section  55.  "  That  aubject  to  the  power  of  en- 
franchisement hereinbefore  contained,  all  such 
lands  as  shall  be  allotted  by  virtue  of  this  act  thall 
be  bald  bjr  the  person  to  whom  they  are  allotted, 
under  the  same  tenures,  rents,  customs,  and  ser- 


in June  1840,  and  aHotted  to  T.  F.  Upsher, 
in  respect  of  his  sixteen  copyhold  tenements, 
and  bis  riglits  of  common,  &c.,  five  pieces 
of  land,  iimounting  in  the  whole  to  49  acres 
3  roods  18  perches.  The  Commissiotten 
did  not,  under  the  68th  section  of  the  act 
of  parliament,  distinguish  in  respect  of  which 
of  the  said  sixteen  tenements  or  of  what 
particular  estates  the  five  pieces  were  al- 
lotted. In  January  1843,  T.  F.  Upsher 
surrendered  to  the  defendant  the  fifth  allot- 
ment, and  in  April  1 843  the  defendant  was 
duly  admitted  to  the  same.  The  sniD  of 
71.  0«.  8d.  is  claimed  by  the  plaintiff  in 
respect  of  the  defendant's  admission  to  the 
fifth  piece  of  land.  The  lords  of  the  mtooi 
of  Sutton  were,  by  the  custom  of  the  manoi 
upon  every  admission  to   every  eopyboM 

vioea  as  the  lands,  in  respect  of  which  such  liods 
are  allotted  would  have  been  held  in  case  this  set 
had  not  been  passed ;  and  the  lands  allotltKl  In 
respect  of  freeholds  shall  be  deemed  freehold  ud 
the  lands  allotted  in  reapeot  of  eopybotd  or  cos- 
tomary  lands  shall  in  like  manner  be  deemed 
copyhold  or  customary  lands,  and  shall  br  heU  of 
the  lords  of  the  manor  under  the  same  rtinUi  snd 
by  the  same  customs  and  services  as  the  copjhoM 
or  customary  lands  in  respect  of  which  thernuy 
be  allotted  wer«  or  ought  to  have  bean  held.  umI 
shall  pasa  by  the  like  surreodera.  aaauraaces,  •»! 
documents  as  the  copyhold  or  customary  lands  in 
respect  whereof  such  allotment  shall  be  made  nxr 
do." 

Section  56.  "That  where  any  proprietoroftands, 
which  ahall  b«  divided,  allotted,  inclosed,  or  sx- 
obanged,  or  to  any  person  to  whom  any  allotmsBt 
is  made  by  virtue  of  this  act,  shall  holtl  such  lands, 
or  the  lands  in  respect  of  which  such  allotinrnl  is 
made,  under  different  titles,  or  for  different  estates, 
the  said  Commissioners  shall  ascertain,  and  dMis- 
guish  the  lauds  held  for  each  of  such  estates,  sad 
under  each  of  such  titles  resgwctively,  ind  shall 
accordingly,  in  their  award,  set  out  and  distinguish 
distinct  and  several  allotments  for  such  re8{iectiva 
lands." 

Section  68.  "  That  if  from  want  of  iDformatio* 
or  other  cause,  the  said  Cummisaioner*  shall  have 
omitted  to  distinguish  in  their  award  the  several 
tenures  under  which  any  uf  the  said  lands  are  or 
shall  be  holden,  or  the  several  rents,  paymaats, 
6nes,  customs,  and  aervioea  to  which  the  saaie  are 
cr  shall  be  aubject,  or  the  difierent  esutas  or  tiilas 
for  or  under  which  the  same  are  or  shall  be  held, 
or  to  Sft  out  and  award  several  and  distinct  allot- 
ments, aa  ia  ber«by  required,  it  shall  be  lawful  for 
the  said  Commissioners,  at  any  time  within  twelvs 
calendar  months  after  the  data  and  executioa  oi 
their  award,  upon  request,  in  writing,  to  iheia 
made  by  any  proprietor  of  any  such  wotmrnt  or 
landa,  or  other  persons  interested  thennn,  rr  his 
agent,  to  do  all  such  acu  sa  shall  be  nMessary  fcr 
supplying  such  omission." 
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tenement  holden  by  a  separate  and  distinct 
copy  of  ooort  roll,  entitled  to  a  fine  certain, 
nainely,  the  amount  of  one  year's  quit  rent 
upon   such   tenement,  and  where  Beveral 
copyhold  tenements  passed  by  one  admis- 
sion, the  lords  were  entitled  to  one  year's 
quit  rent  upon  all  the  separate  copyhold 
tenements  which  passed  by  such  descent 
and  admission.     Bisfore  the  Inclosure  Act 
was  passed,  when  several  copyhold  tene- 
ments,  holden   by  separate    and   distinct 
copies  of  court  roll  passed,  the  steward  of 
the  manor  was  entitled  to  receive,  in  addi- 
tion to  the  other  fees,  as  many  sums  of 
4s.  4i.  each  for  himself,  and  as  many  shil- 
lings for  the  clerk,  and  as  many  shillings 
for  the  cryer,  as  there  were  separate  copy- 
hold tenements.     And  in  cases  when  any 
person  is  admitted  in  severalty  to  a  part  of 
a  copyhold  tenement,  hdden  of  the  said 
manor,    by  one  copy  of  court  roll,   the 
steward  is  entitled  upon  such  admission  to 
the  same  amount  of  fees  as  if  such  person 
was  admitted  to  the  mhole  of  such  tenement. 
The  plaintiff  therefore  contends,  that,  upon 
the    admission  of  the    said    defendant   to 
the  fifth  piece  of  land  allotted  to  the  said 
Thomas  Faux  Upsber,  he  is  entitled  to  fees  as 
upon  an  admission  to  sixteen  separate  and 
distinct  copyhold  tenements,  as  if  the  said 
Inclosure  Act  had  not  passed,  and  as  if  the 
defendant  had  been,  in  fact,  admitted  to  the 
whole  of  the  said  sixteen  copyhold  tene- 
ments above  described,  or  to  some  part  of 
each  of  such  sixteen  tenements,  and  accord- 
ingly the  sum  of  71.  Os.  8d.,  is  calculated 
upon  that  principle  as  follows : — 

Presenting  Surrender   0  1.?  4 

Admission  Fees,  to  16  copiea,  at  4«.  4d, 

cMh 8  9  4 

Clerk's  Fees.  16  copies,  U.  each 0  16  0 

Crjer'a  Fees,  16  copies,  I».  each 0  16  0 

Respiting  Fenlty 0  1  0 

Stamps  and  Parchment 1  S  0 

£1    0    i 

If  the  plaintiff  was  entitled  to  charge  fees 
upon  the  defendant's  admission  as  upon  an 
admission  to  sixteen  separate  and  distinct 
copyhold  tenements,  it  was  agreed  that 
7i.  Os.  8d.  waa  a  reasonable  sum  for  such 
fees. 

If  the  plaintiff  was  entitled  only  to  charge 
fee«  upon  the  defendant's  admission  as  upon 
an  admission  to  one  copyhold  tenement 
only,  it  was  agreed  that  the  sum  paid  into 


eourti  2L  Ss.  Sd.,  was  a  reasonable  sum  for 
such  last-moitioned  fees. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
diarge  and  recover  fees  for  and  upon  the 
defendant's  said  admission  under  the  said 
surrender,  as  upon  an  admisuon  to  sixteen 
separate  and  distinct  copyhold  tenements, 
or  only  to  one  single  copyhold  tenement. 

If  the  Court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  charge  and 
recover  fees  upon  the  defendant's  admis- 
sion as  upon  an  admission  to  sixteen  sepa- 
rate and  distinct  copyhold  tenements,  then 
the  verdict  was  to  be  entered  for  the 
plaintiff  for  4/.  ISs.  debt,  and  Is.  damages; 
but  if  the  Court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  charge 
and  recover  fees  upon  the  said  admission  of 
the  defendant,  as  upon  an  admission  to  one 
copyhold  tenement  only,  then  a  verdict  for 
the  defimdant  was  to  be  entered. 

Martin,  for  the  plaintiff. — The  question 
in  this  case  is,  whether  the  steward  of  the 
manor  of  Sutton  is  entitled  to  receive  six- 
teen fees  in  respect  of  the  surrender  to  the 
defendant  of  the  fifth  allotment,  containing 
five  acres,  or  whether  he  is  entitled  to  receive 
one  fee  only  ;  and  he  submits  that  npon  the 
true  construction  of  the  law  and  of  the 
private  act  of  parliament  he  is  entitled  to 
sixteen  fees.  In  Attree  v.  Sevtt  (2),  Lord 
Ellenborongh  says,  "  The  interests  of  the 
steward  and  of  the  revenue  are  merely 
consequential  to  that  of  the  lord."  And 
although  the  point  decided  in  that  case  was 
heldin  Garland  v.  Jekyll  (3)  not  to  be 
law,  the  present  question  is  not  affected  by 
that  decision.  The  56th  section  of  the  pri" 
vate  act  directs,  that  where  lands,  in  respect 
of  which  allotments  are  made,  are  held  under 
different  titles,  the  Coromissionen  are  to 
distinguish  the  lands  held  under  each  of 
such  titles,  and  are  to  set  out  and  distinguish 
distinct  allotments  for  such  lands.  If  the 
directions  of  the  legislature  had  been  obeyed 
in  the  present  case,  the  forty-nine  acres 
allotted  to  the  defendant  would  have  been 
apportioned  to  the  several  tenements,  and 
on  their  conveyance  a'fee  would  have  been 
due  to  the  steward.  Here  the  allotment  of 
the  five  acres  must  he  considered  as  made 


(2)  6  East,  476. 

(3)  2  King.  273  j  s.  c.  3  Uw  J.  Rep.  C.P.  227. 
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in  respect  of  a  portion  of  eadi  of  the  lixteen 
pieces,  and  consequently  on  the  alienation 
of  those  five  acres  sixteen  fees  are  payable 
to  the  steward.  Everett  v.  Gh/n{4)  and 
Searle  t.  Marih{5)  decide  that  whrae  a 
person  is  admitted  to  several  distinct  copy- 
hold tenements,  the  steward  of  the  manor  is 
not  entitled  as  a  matter  of  general  right  to 
the  fnll  fees  on  each  admission  separately, 
and  that  where  no  custom  to  that  e£fect 
prevails  in  the  manor,  he  must  stand  upon 
his  quanttim  meruit.  Here,  however,  there 
is  a  custom  in  favour  of  the  plaintiff.  If 
the  defendant's  title  to  the  old  uninclosed 
land  was  bad,  his  title  to  the  allotted  land 
would  be  bad  also — 2  Sugd.  Vendor  and 
Purchaser,  pp.  15,  16.  The  lord  of  the 
manor  is  clearly  entitled  to  sixteen  fines, 
and  it  would  indeed  be  strange  if  the  steward 
were  entitled  to  one  fee  only.  In  order  to 
make  a  good  title  to  the  forty-nine  acres, 
there  must  be  a  good  title  made  out  to  every 
one  of  the  sixteen  tenements.  The  55th  sec- 
tion of  the  local  act  enacts,  that  the  allotted 
lands  shall  be  held  under  "  the  same  tenures, 
rents,  customs,  and  services  as  the  lands  in 
respect  of  which  such  lands  are  allotted 
would  have  been  held  in  case  this  act  had 
not  been  passed."  The  terms,  "  rents  and 
customs,"  were  sufficiently  large  to  include 
fines  and  fees.  The  defendant,  in  contem- 
plation of  law,  has  had  allotted  to  him  a 
parcel  of  each  of  the  sixteen  tenements,  and 
therefore  ought  to  pay  sixteen  fines. 

Cowling,  for  the  defendant. — The  plaintiff 
is  not  entitled  to  sixteen  fees.  As  a  general 
rule,  a  steward  of  a  manor  is  entitled  to  fees 
only  on  a  quant%im  neruit.  In  the  present 
case  his  claim  was  founded  on  usage,  but 
that  usage  having  been  destroyed  by  the 
act  of  parliament,  his  title  now  depends 
solely  upon  the  act  Now  the  steward  is 
not  mentioned  once  in  the  act  of  parlia- 
ment; and  the  53rd  section,  which  empowers 
owners  of  copyhold  lands  to  enfranchise 
them,  and  extinguish  quit-rents  and  other 
rights  of  the  lords  on  compensation  made  to 
them,  makes  no  reservation  of  the  rights  of 
the  stewards,  and  awards  them  no  compen- 
sation whatever.  Section  56.  empowers  the 
Commissioners  to  give  an  owner  of  lands  one 
tenement  in  lieu  of  many,  where  they  are 
all  held  under  one  title ;  and  they  ooght  to 

(4)  2  Mush.  84;  s.  c.  6  Tsont.  4SS. 

(5)  1  Ibid.  86.11. 


give  him  one  allotment  oi^.  Then  if  &e 
Commissioners  were  anthoiixed  to  awad 
one  or  five  tenements  at  Qtat  optian,  then 
is  an  end  of  the  steward's  rights.  The  allot- 
ment made  to  the  party  from  whom  tke 
plaintiff  purchased  is  not  to  be 
as  a  portion  of  the  old  sixteen 
If  the  Commissioners  had  omitted  in  thor 
award  to  distinguLrii  die  several  tenom 
under  which  the  lands  were  holden,  or  the 
several  rents  or  fines  to  whidi  they  were 
subject,  the  plaintiff,  under  the  68tb 
section,  might  have  compelled  them  to  dii- 
tinguish  them ;  and  it  is  his  ne^^igcncedMtke 
has  not  done  so.  HoUtneay  v.  Berketeg  (6) 
shews  that  where  copyhold  tenenenta,  bdd 
by  heriot  custom,  become  the  ptoptstj  tt 
several  as  tenants  in  eommon,  the  kid  is 
entitled  to  a  heriot  firam  each  o£  them ;  but 
if  the  several  portions  are  reunited  in  one 
person,  one  heriot  only  is  payaUe. 

PoLU>CK,  C.B. — The  plaintiff' is  entided 
to  the  judgment  of  the  Ck>nrt.  The  Indo- 
sure  Act  contemplates  the  case  of  the  Con- 
missioners  being  called  upon  to  award  in 
respect  of  each  title,  and  gives  to  die  pH»- 
prietors  of  land,  or  the  parties  interested, 
authority  so  to  call  upon  them.  That  hai 
not  been  done  in  the  present  case ;  and  Ae 
result  of  the  award  is,  that  an  allotment  has 
been  made  in  respect  of  eadt  of  the  nxtecn 
tenements ;  and  the  fiflh  allotment  is  ts  be 
considered  as  a  part  of  the  sixteen  tene- 
ments, and  to  be  held  on  the  same  tenniess 
thosetenements.  So  that  under  this  statote, 
if  any  person,  who  had  been  under  suae 
disability  arising  from  coverture,  inftney,a*d 
the  like,  not  bemg  bound  by  the  Staiate  of 
Limitations,  were  entitled  to  claim  one  of 
these  sixteen  pieces,  he  would  be  entMed 
to  claim  a  portion  of  this  allotment  of  five 
acres,  although  it  was  made  in  one  entiie 
piece.  The  consequence  of  the  act  is,  that 
•the  party  who  has  conveyed  this  aUotncnt 
has  thereby  conveyed  a  portion  of  the  six- 
teen tenements  also.  The  steward  b,  thoe- 
fors,  entitled  to  the  claim  he  makes  of  ^- 
teen  fees  in  respect  of  this  fifth  allotment  cf 
five  shares.  'Die  case  may  be  a  baid  ene ; 
but  that  matter  ought  to  have  bees  ad- 
dressed by  way  of  complaint  to  the  I^g*- 
latnre.     We  are  bound  to  deal  with  tht 

(«)  «B.fl(C.9i  s.o.SUwJ.  B«p^K.&L 
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case  aa  we  find  it.  The  plaintiff  will  be 
entitled  to  the  judgment  of  the  Court. 

Pabkk,  B. — I  am  of  the  same  opinion. 
The  question  is,  whether  the  plaintiff  is  to 
cha^e  fees  as  on  an  admission  to  sixteen 
tenements,  or  to  one  tenement  only.  It  is 
agreed  that  if  he  is  entitled  to  charge  in  re- 
spect of  sixteen,  tJien  the  sums  charged  by 
him  are  £ur  and  reasonable.  This  appears 
to  be  part  of  the  custom  of  the  manor,  that 
where  a  person  is  admitted  in  severalty  to  a 
part  of  a  copyhold  tenement,  the  steward  is 
entitled  to  the  same  amount  of  fees  as  if  the 
party  were  admitted  to  the  whole  of  such 
tenement.  In  this  case  the  whole  allotment 
of  forty-nine  acres  was  made  in  respect  of 
sixteen  tenements,  consisting  either  of  waste 
or  of  outlying  fields.  The  effect  of  the  act 
<rf' parliament  is  to  substitute  the  allotment 
of  forty-nine  acres  for  the  sixteen  tenements. 
The  Ck>mmi8sioners  ought  to  have  stated  in 
their  award  what  portion  of  the  forty-nine 
acre*  they  allotted  in  respect  of  each  tene- 
ment, and  then  no  question  as  to  the  title  of 
each  part  would  have  arisen.  The  Com- 
missioneis  and  proprietors,  however,  did  not 
act  upon  the  68th  section  as  they  might 
have  done,  and  did  not  allot  a  distinct  por- 
tion of  the  f(ffty-nine  acres  on  account  of 
each  of  the  sixteen  tenements.  Had  that 
course  been  taken,  it  would  have  been  a 
great  advantage  to  the  proprietors,  as  in  that 
case  the  title  to  the  whole  allotment  would 
not  have  been  affected  by  the  title  to  a  part ; 
and  the  advantage  of  this  course  would  have 
been  found  when  ejectments  would  have  to 
be  brought.  As  the  matter  now  stands,  the 
fifth  allotment  must  be  considered  as  an 
allotment  of  a  portion  of  each  of  the  six- 
teen tenements.  The  plaintiff  is  entitled  to 
leoover  his  fees,  aa  where  there  is  an  admis- 
sion in  severalty  a  fee  must  be  paid  in  re- 
spect of  each  tenement. 

RoLR,  B. — My  difliculty,  which  is  not 
quite  removed,  is,  whether  this  allied  cus- 
tom existed.  The  steward  is  entitled  to  the 
sum  of  13«.  4d.  for  presenting  a  surrender; 
bat  he  also  claims  to  have  as  many  sums  of 
4s.  4(i.  as  there  are  tenements  conveyed.  The 
case  states  that  whenever  a  person  is  admitted 
in  severalty  to  a  part  of  a  copyhold  tenement, 
the  stewaitl  is  entitled,  on  his  admission,  to 
tbe  same  amount  of  fees  as  if  he  had  been  ad- 
mitted to  the  whole  of  such  tenement.  Here 
Thomas  Faux  Upsher  has  conveyed  five 


acres  to  the  defendants.  The  steward  is, 
therefore,  entitled  to  some  fee.  Thomas 
Faux  Upsher  was  entitled  to  sixteen  tene- 
ments. By  the  Indosure  Act,  land  was  not 
allotted  distinctly  in  respect  of  each  of  the 
sixteen  tenements ;  but  there  was  an  allot- 
ment in  gross  of  forty-nine  acres  in  respect 
of  the  sixteen  pieces,  and  that  was  not 
afterwards  divided  and  disUnguished  in 
pursuance  of  the  powers  contained  in  the 
68th  section.  The  owner  of  the  sixteen 
tenements  therefore  retains  his  land  ;  and, 
instead  of  his  commonable  rights,  has  forty- 
nine  acres  awarded  to  him.  He  bad,  in 
&ct,  a  sixteenth  part  of  forty-nine  acres 
attached  to  each  of  his  old  tenements. 
When,  therefore,  the  defendant  was  ad- 
mitted to  the  five  acres  in  question,  the 
steward  was  entitled  to  the  same  fees  as  if 
he  had  been  admitted  to  the  whole.  The 
party  surrenders  a  portion  of  his  forty-nine 
acres— that  is,  a  portion  of  the  sixteen 
adjuncts  of  his  tenements.  The  steward  is 
entiUed  to  fees  as  upon  an  admission  to  a 
portion  of  sixteen  tenements — that  is,  he  is 
entiUed  to  sixteen  fees  of  4«.  4d.  each. 

Platt,  B. — I  was  at  first  struck  with  the 
effect  of  a  judgment  in  &vour  of  the  plain- 
tiff, which,  if  the  tenements  were  greatiy 
divided,  would  give  him  an  immense  amount 
of  fees ;  but  that  is  the  result  of  the  statute 
and  of  the  custom,  and  cannot  be  avoided. 
Now  it  appears  that  Thomas  Faux  Upsher 
was  the  proprietor  of  sixteen  patches  in  the 
common  fields,  held  under  different  tides. 
Under  the  act  of  parliament  he  was  entitied 
to  certain  allotments  in  proportion  to  his 
tenements ;  and  by  that  act  the  land  was 
made  liable  to  the  same  rents,  services,  &e. 
as  it  was  before  subject  to.  Five  pieces  of 
land  tM  tolido  were  allotted  to  him  in  re- 
spect of  all  his  lights ;  and  the  whole  was 
put  together  as  a  compensation  to  him  for 
his  sixteen  tenements.  This  amount  of 
forty-nine  acres  was  therefore  liable  to  six- 
teen rents ;  and  when  a  party  conveys  a 
portion  of  that  forty-nine  acres,  he  conveys 
a  titie  to  the  sixteen  undivided  parts,  and 
the  surrenderee  is  considered  as  admitted  to 
those  parts.  Tbe  steward  is  entitled  to  a 
fee  upon  each  of  the  estates  so  conveyed. 
The  act  of  parliament  has  but  littie  to  do 
with  the  steward's  claim  in  this  respect ; 
for  the  words  "renU"  and  "customs"  do 
not  apply  to  him,  but  to  tbe  copyholders 
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and  lords  of  the  manor.  Aa  regards  this 
point,  the  steward  is  unaffected  by  the  act 
of  parliament ;  he  is  an  officer  of  the  manor 
Mid  keeper  of  the  records,  and  his  daty  as 
such  is  to  make  the  proper  entries  on  the 
rolls.  He  is  a  meritorious  officer,  and  en- 
titled to  the  fees  of  office ;  and  as  in  this 
case  there  are  sixteen  fees  of  office,  he  is 
entitled  to  sixteen  fees. 

Judgment  for  the  plaintiff. 


1847. 
Feb.  16. 


DOE   d,    CRIDOET  9.    BARRIB 
AND  ANOTHER. 


Statute  of  Mortmain,  9  Geo.  2.  c.  36. — 
Charitable  Uses — Trust  Estate — Assent  to 
Devise — Disclaimer. 

A  testator  devised  houses  to  trustees  to  sell 
the  same,  and  to  apply  the  proceeds  in  pay- 
ment of  legacies  to  religious  and  charitable 
societies.  He  also  gave  legacies  to  various 
parties,  and  made  his  brother  residuary 
legatee : — Held,  that  the  trust  estate  was  not 
void  under  the  Statute  of  Mortmain,  9  Geo.  2. 
e.  86. 

A  devisee  in  trust,  on  the  reading  of  the 
wiU,  after  the  testator's  death,  stated  that  he 
ought  to  have  had  51.  for  being  trustee  :— 
Held,  that  these  words  were  so  atiMguous 
that  they  ought  not  to  have  been  left  to  the 
jury  a*  evidence  of  his  assent  to  the  devise. 

Qnaen— Whether  a  verbal  assent  to  a 
devise  is  sufficient  to  prevent  the  party  from 
afterwards  disclaiming  the  devise. 

Ejectment.  The  cause  was  tried  before 
Erie,  J.,  at  the  Bristol  Summer  Assizes,  in 
1 846,  when  the  following  facts  appeared  :— 
The  action  was  brought  by  the  plaintiff, 
claiming,  as  heir-at-law  of  Robert  Chidgey, 
to  recover  possession  of  three  dwelling 
houses  in  the  city  of  Bristol.  On  the  part 
of  the  defendant  it  was  proved  that  Robert 
Chidgey,  the  then  owner  of  the  property 
sought  to  be  recovered,  made  his  will  in 
1827,  whereby  he  devised  the  houses  in 
question  to  W.  Cross  and  J.  Rossiter  upon 
trust,  to  sell  the  same,  and  pay  and  apply 
the  proceeds  of  the  sale  in  payment  of  lega- 
cies of  501.  each  to  the  Bible  Society,  the 
Church  Missionary  Society,  and  the  Bristol 
Infirmary.  The  testator,  also,  by  his  will 
and  codicils,  gave  several  legacies  to  various 


parties,  and  made  his  brother  Thomai  the 
residuary  legatee,  substituting  him  as  exe- 
cutor instead  of  J.  Rossiter.  In  reply  to 
this  case,  on  the  part  of  the  defendant,  the 
plaintiff  put  in  evidence  a  deed  of  disclsiBer, 
whereby  W.  Cross  and  the  heirs  of  Rossiter, 
after  his  death,  rejected  and  disclaimed  sH 
the  property  bequeathed  and  devised  by  the 
will,  together  with  all  the  trusts  tfa^eof.  In 
answer  to  this  disclaimer,  the  defendsnti, 
by  way  of  shewing  that  prior  to  the  deed 
of  disclaimer,  Cross  had  assented  to  the 
devise,  proved  that  whilst  the  will  of  the 
testator  was  being  read,  after  his  deadi,  CroN 
used  these  words :  "  I  ought  to  have  bad  Si. 
for  being  trust."  On  the  part  of  die  plain- 
tiff, it  was  contended  that  this  afforded  ne 
evidence  of  an  assent  by  Cross  to  act  at 
executor.  The  learned  Judge  thoo^t  tiiat 
there  was  evidence  for  the  jury  of  Crois's 
assent  to  the  devise  ;  and  the  jury  having, 
under  his  direction,  found  a  verdict  for  the 
defendants,  he  gave  the  plaintiff  leave  to 
move  to  enter  a  verdict  for  him. 

Manning,  Serj.  (Nov.  5tli)  moved  se- 
eordingly. — First,  there  was  no  evidence  &r 
the  jury  of  any  assent  by  the  executor  Cna 
to  the  devise ;  secondly,  the  trust  estate 
given  to  the  trustees  was  void  by  the  i^ 
ration  of  the  Statute  of  Mortmain,  9  Geo.  1 
c.  36.  It  is  not  necessary  for  the  pUiotiff 
to  contend  that  the  whole  will  is  void,  bat 
merely  that  the  trust  estate  is  void. 

[Pollock,  C.B. — Suppose  an  estate  is 
left  in  strict  settlement  to  relatives,  sod 
5/.  is  directed  to  be  paid  to  an  hospital,  do 
you  contend  that  the  whole  will  is  void !] 

In  such  a  case  the  will  would  be  good,  brt 
the  trustees  would  be  changed.  In  Doe  d. 
Burdett  v.  WrighU{\),  the  testatrix  devised 
her  estate  to  O.  S.,  expresnng  her  wiO  sad 
desire  to  be,  that  G.  S.  shonM,  in  his  life- 
time, convey  the  estate  to  some  charitable 
uses.  This  was  held  to  be  a  devise  void  hj 
the  9  Qeo.  2.  c.  3,  which  avoided  notatenly 
the  estate  given,  but  the  trust  also.  DosL 
Thompsony.  Pitcher  {i),Graven»r  v.  HMm 
(3),  The  Attorney  General  v.  fF«nt  (4), 
and  Arnold  v.  Chapman  (fi),  ne  in  point* 

(1)  2  B.  6t  AliTlOi 

(2)  6  Taunt,  369. 

(3)  AmW.  6*8. 

(4)  3  Ves.  927. 

(«)  I  Ve*.  sea.  108. 
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Pollock,  C.B. — There  h  no  foundation 
for  a  rule,  on  the  gronnd  of  the  trust  estate 
being  void.  On  the  other  point,  the  plain- 
tiff is  entitled  to  a  role. 

Paxke,  B. — In  the  2nd  vol.  of  Poaell  on 
Devises,  3rd  edit.,  by  Jarman,  pp.  20  and 
21,  it  is  laid  down,  that  if  part  of  a  devise 
is  diaritable  and  part  not,  but  the  two 
olgects  are  inseparably  connected,  the  whole 
is  void ;  but  if  they  are  unconnected,  the 
will  may  be  good  for  that  part  which  is  good, 
and  had  for  the  part  that  is  bad.  That  was, 
in  e&ct,  decided  by  The  Attorney  Qeneral 
V.  Ward. 

ALDBitaoN,  B. — I  am  of  the  same  opinion. 
This  view  of  the  case  is  supported  by  the 
jodgment  of  Lord  Hardwicke  in  Arnold  v. 
CwifMtun, 

RoLPE,  B. — The  case  of  Qravenor  v. 
HaUum  merely  decides  that  so  much  of  the 
estate  as  was  given  to  charitable  uses  would 
go  to  the  heir-at-law,  and  not  to  the  devisees. 
The  result  in  the  present  case  is,  that  the 
heir-at-law  takes  that  which  was  intended 
for  the  charity. 

Rule  refused  on  this  point. 
Rule  nisi  on  the  other  point. 

Crotoder  vaA  Barsime  shewed  cause. — 
The  direction  of  the  learned  Judge  was 
light.  The  disclaimer  did  not  destroy 
CnMs's  right  as  devisee,  if  he  had  previously 
assented  to  the  devise.  Slight  evidence  of 
assent  by  a  devisee  is  sufficient.  The  same 
rale  applies  whether  the  devise  be  a  burden 
or  a  benefit.  The  question  was  distinctly 
left  to  the  jury  whether  Cross  had  assented 
or  not;  and  there  was  some  evidence  of 
assent. 

[[RoLFB,  B. — Pritnd  facie,  a  person  is  pre- 
■ained  to  assent  to  a  devise ;  but  here  Cross 
disclaims :  that  shifts  the  burden  of  proof.] 

What  Cross  says  is,  in  substance,  this — 
"  I  am  a  trustee,  and  ought  to  have  had  5/. 
for  being  so." 

[  AiJ>KRsoN,  B. — As  soon  as  we  determine 
that  the  burden  of  proof  is  on  the  defendant, 
the  case  falls  within  the  rule  which  we 
lately  laid  down  (in  Doe  d.  fVinch  v.  Lang- 
JieUi),  that  where  the  statement  is  arobi- 
gnotts,  and  applies  equally  in  either  case,  it 
is  no  evidence  for  the  jury  at  all.  All  you 
urge  may  be  reasonable,  supposing  the 
burden  of  proof  were  on  the  other  side.] 

The  assenting  mind  may  be  inferred  from 


what  Cross  said.     It  is  not  necessary  to 
shew  any  act  of  assent. 

[Parke,  B. — Have  you  any  authority 
as  to  the  time  at  which  a  party  should  dis- 
claim ?  If  an  estate  passes,  unless  a  man 
disclaims  within  a  reasonable  time,  it  is  a 
question  for  the  jury  whether  the  disclaimer 
is  at  an  unreasonable  time  after  notice  of 
the  devise.] 

[RoLFB,  B. — If  a  stranger  leaves  me  a 
burdensome  trust,  without  a  legacy,  does 
that  impose  on  me  the  necessity  of  disclaim- 
ing by  deed  ?] 

Manning,  Serj.,  {Ball  with  him)  contr&. 
^The  rule  must  be  made  absolute.  First, 
a  mere  verbal  assent  does  not  take  away  the 
tight  to  disclaim.  Secondly,  there  is  no 
verbal  assent  here.  There  must  be  an  act  of 
assent  before  the  estate  passes.  Acts  with- 
out words  are  sufficient,  but  not  words  with- 
out acts. — Butler  and  Baker's  case  (6),  Co. 
Litt.  245,  a.  A  mere  verbal  agreement  or 
disagreement  is  immaterial,  though  an  act  in 
pais  binds  the  parties — 17  Edw.  3.  fol.  6. 
pi.  18;  Fitzherbert' s  Abr.  'Joint  tenauncy,' 
pi.  9  ;  Small  v.  Marwood{7).  Acts  with- 
out words  will  make  an  entry,  but  not 
words  without  acts. — Co.  Litt.  245,  a; 
Bro.  Abr.  '  Disclaimer,'  pi.  2.  Hence 
evidence  of  a  mere  verbal  assent  is  inad- 
missible. The  delay  of  the  disclaimer  for 
sixteen  years  is  immaterial. 

[Paake,  B. — My  doubt  was  whether  the 
fact  of  Cross  lying  by  for  sixteen  years 
without  disclaiming,  might  not  be  evidence 
on  one  side  or  the  other,  so  as  to  enable  the 
jury  to  strike  the  balance  and  apply  the 
verbal  statement.] 

Thirdly,  there  was  no  evidence  of  assent 
here.  An  estate,  it  is  admitted,  vesta 
equally  whether  the  estate  be  beneficial  or 
not.  But  words  will  have  a  very  different^ 
effect  according  to  the  estate  the  devisee  is' 
to  receive.  The  fact  of  Cross  saying  "  I 
ought  to  have  had  51.  for  being  trust,"  is 
no  evidence  of  assent.  It  does  not  shew 
be  accepted  the  office  of  trustee.  It  may 
mean  that  he  refused  it. 

Parkk,  B. — You  have  no  authority  for 
saying  that  a  verbal  assent  is  insufficient, 
except  Butler  and  Baker's  case. 


(6)  3  Rep.  86. 

(7)  9  B.  &  C.  300 ;  s.c.  7  Law  J.  Rep.  K.B.  197. 
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RoLFK,  B. — I  cannot  understand  Butler 
and  Baker's  case.  The  question  there  was, 
whether  the  wife  was  entitled  to  the  whole 
estate,  or  to  a  third  only  as  dower.  She 
actually  received  lOOf.  as  dower,  and  so 
made  her  election,  and  yet  her  act  and  decla- 
ration were  held  not  to  hind  her. 

Parkb,  B. — It  is  not  necessary  to  decide 
whether  a  verbal  assent  he  sufficient  or  not. 
Butler  and  Baker's  case  is  an  authority  that 
it  would  be  insufficient ;  but  we  are  all  of 
opinion  that  the  words  are  so  ambiguous 
that  they  ought  not  to  have  been  left  to  the 
jury  as  evidence  of  assent  If  there  be  no 
evidence  of  assent,  then  the  disclaimer  by 
Cross  vesta  the  estate  in  Rossiter  ab  inUio  ; 
and  on  Rossiter's  heirs  disclaiming,  the 
estate  revests  in  the  heir-at-law. 

Rule  absolute  for  a  new  trial. 


FARDOE,  surviving  exeevtor  of 
,^.>.  L.  H.  KiNNBRSLsy,  executrix 

Anrij'       ■       "-^  '•  •^''"'ERSLEY,  •.   FRIGS, 

^    '  clerk  to  the  trustees  of  a  Turn- 

pike Act  of  5  f7e<. 

Turnpike  Trustees — Right  of  Mortgagee 
to  recover  Interest — Admission. 

A  turnpike  act  of  parliament  enacted, 
that  by  virtue  all  monies  which  should  be 
received  by  the  trustees  of  the  roads  by  virtue 
of  the  act  should  be  applied,  first,  in  dis- 
charging the  expenses  of  the  act ;  secondly, 
in  paying  any  interest  which  might  from  time 
to  time  be  owing  in  respect  of  any  money  which 
may  have  been  borrowed  on  the  credit  of 
the  tolls ;  thirdly,  in  repairing  the  roads  ; 
fourthly,  in  paying  the  interest  of  money 
thereafier  to  be  borrowed;  fifthly,  i*  dis- 
charging the  principal  sums  borrowed  under 
the  former  acts ;  and,  lastly,  in  discharging 
the  principal  sums  thereof^  to  be  borrowed. 
The  chairman  and  clerk  of  the  trustees 
since  the  passing  of  the  act  had  signed 
accounts  by  which  they  admitted  that  «M  the 
expenses  of  obtaining  the  act  had  been  paid. 
An  executor  of  the  mortgagee  of  the  tolls 
having  sued  the  clerk  of  the  trustees  in  an 
action  for  money  had  and  received  to  recover 
forty-three  years' arrears  of  interest, — Held, 
that  the  action  would  not  lie,  the  tolls  having 
been  received  by  the  trustees  in  their  charac- 
ter of  trustees. 


Held,  also,  that  the  signature  of  the  ac- 
counts amounted  to  nothing  more  than  a» 
acknowledgment  that  the  prior  truO*  had 
been  satisfied,  and  that  the  trustees  had  funds 
in  their  hands  for  exeeuOug  the  remaining 
trusts. 

Debt.  The  first  count  of  the  dedaratioit 
was  for  money  received  by  the  said  trustees 
for  the  use  of  the  plaintiff  as  the  personal 
representative  of  James  Kinnersley,  and 
the  second  count  was  for  money  due  on  an 
account  stated  by  the  trasUes  with  the  aaid 
plaintiff  as  executor.  The  particuUrs  at 
demand  stated  the  action  to  be  broogfat  to 
recover  the  sum  of  4S0/.,  being  arrears  of 
interest  at  5^  per  cent,  per  annum,  from  tfae 
1st  of  January  1802  to  the  1st  of  January 
1805,  on  200).  lent  by  the  said  James  Kin- 
nersley to  the  trustees  of  Kington  turnpike 
trust  prior  to  1802,  and  that  die  plaintiff 
also  cLums  the  same  sum  as  the  amonnt  of 
tolls  received  by  the  trustees  and  applieaUe 
to  the  payment  of  arrears  of  intwest  dae  to 
the  plaintiff  as  representative  of  J.  Kinncn- 
ley,  and  also  on  an  account  stated. 

The  defendant  pleaded  the  general  isane 
and  the  Statute  of  Limitations,  whick  tlie 
plaintiff  traversed,  and  issues  wck  jwned 
thereon. 

The  cause  came  on  to  be  tried,  befcn 
Lord  Denman,  C.J.,  at  the  Summer  Assises 
for  Hereford,  in  1845,  and  a  verdict  was 
found  for  the  plaintiff  for  430).  and  casta, 
subject  to  the  opinion  of  the  Cooit  opon  the 
following 

CASE. 

By  the  act  of  parliament  of  the  5  Viet;. 
whidi  came  into  operation  on  the  llth«f 
July  1842,  it  is  enacted,  that  all  moniea 
which  shall  be  received  by  the  said  tmstees 
by  virtue  of  this  act  upon  the  roads  in- 
cluded in  this  act  shall  be  applied  as  follows : 
that  is  to  say,  first  in  paying  and  discharging 
the  expenses  of  obtaining  and  passing  this 
act  or  incident  thereto  ;  secondly,  in  paying 
and  discharging  any  interest  which  may  from 
time  to  time  be  owing  in  respect  of  any 
money  which  may  have  been  borrowed  on 
credit  of  the  tolls  authorized  to  be  taken 
by  the  said  former  acts  hereby  repealed ; 
thirdly,  in  paying  the  expenses  of  improving, 
maintaining,  and  keeping  in  repair  such  roads, 
and  in  putting  this  act  into  execution,  with 
reference  tiiereto ;  fourthly,  in  pay  inganddis- 
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cliarging  any  interest  on  money  which  may 
hereafter  be  borrowed  on  the  credit  of  the 
tolls  to  be  taken  on  the  said  roads ;  fifthly, 
in  reducing,  paying  oiF,  and  discharging  the 
several  principal  sums  which  have  been  bor- 
rowed on  the  credit  of  the  tolls  authorized 
to  be  taken  by  the  said  former  acts  hereby 
repealed ;  and,  lastly,  in  reducing,  paying 
off,  and  discharging  all  principal  sums  of 
money  whidi  may  hereafter  be  bbrrowed,  and 
which  shall  be  due  and  owing  on  the  credit 
of  the  tolls  to  be  taken  on  the  said  roads. 

The  plaintiff,  on  the  trial  of  the  cause,  put 
in  a  special  case  stated  in  a  former  action 
between  the  same  parties,  a  copy  of  which, 
signed  by  the  respective  attomies,  is  annexed 
to  the  present  case,  and  further  proved  that 
the  annual  statements  of  accounts  produced 
from  the  ofiice  of  the  clerk  of  the  peace  men- 
tioned therein  were  forwarded  to  the  clerk 
of  the  peace  by  the  deik  of  the  trustees, 
pursuant  to  the  statute,  and  those  for  the 
years  1842,  1848,  and  were  deposited  by 
the  said  trustees  pursuant  to  the  said  statute, 
and  that  the  expenses  of  obtaining  and 
passing  the  first-mentioned  act  amounted 
to  395/.  18t.  8d.,  and  were  paid  before  the 
commencement  of  this  suit 

The  case  for  the  plaintiff  having  closed, 
the  defendant's  counsel  contended  that  the 
plaintiff  must  be  nonsuited,  but,  at  the  sug- 
gestion of  the  learned  Judge,  a  verdict  was 
taken  for  the  plaintiff  for  the  full  am«unt, 
subject  to  the  opinion  of  this  Court,  whether 
that  verdict  should  stand  for  any,  and  if  for 
any  for  what  amount,  or  whether  a  nonsuit 
should  be  entered .  The  defendant  was  not  to 
object  to  the  admissibility  of  any  evidence 
given  upon  the  present  trial,  but  all  other 
points  were  to  be  open  to  him. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  verdict  as  entered  ought  to 
stand  for  any  and  what  amount,  or  whether 
the  plaintiff  onght  to  have  been  nonsuited  or 
a  verdict  entered  for  the  defendant,  in  which 
ease  a  nonsuit  or  verdict  is  to  be  entered, 
and  the  Court  is  to  be  at  liberty  to  draw  any 
infSerrence  ttom  the  facts  that  a  jury  might 
draw.  The  record  is  to  be  referred  to  and 
taken  as  part  of  the  case. 

The  plaintiff's  main  point  for  argument 
is,  that  the  objection  to  his  right  of  action 
which  was  held  fatal  in  the  argument  on 
the  former  special  case,  was  removed  by  the 
subsequent  statute,  which  specifically  appro- 
New  Ssrie*,  XVI. — Exchbq. 


priated  all  monies  received  by  the  trustees, 
first  to  the  expenses  of  the  act ;  secondly, 
to  thearrears  of  interest  on  money  previously 
borrowed.  The  defendant's  point  was,  that 
an  action  for  money  had  and  received  could 
not  be  maintained,  and  that  the  plaintiff 
ought  to  have  declared  specially. 

/S'ni^<Ate<,for  the  plaintiff  (May  27).— The 
present  case  differs  from  that  of  Pardoe  v. 
Price  {1),  which  was  decided  on  the  ground 
that  the  then  Turnpike  Act  imposed  no  duty 
on  the  trustees  to  pay  interest  to  the  mort- 
gagees, and  that  no  monies  had  been  spe- 
cially appropriated  to  the  payment  of  each 
interest.  The  present  act  of  parliament  is, 
however,  very  different  in  its  terms,  for  it 
directs  the  appropriation  of  all  the  money 
raised.  It  will  be  contended  that  this  act 
is  not  prospective ;  but  it  is  plain  that  the 
words  of  the  19th  section  are  large  enough 
to  include  past  as  well  as  future  interest. 
Again,  the  plaintiff  is  not  bound  to  sue 
npon  the  specialty,  but  may  recover  upon 
the  general  count  for  money  had  and  re- 
ceived. Attg  V.  Pariah  (2)  and  Edwards  v. 
Bates  (3)  will  be  relied  on  by  the  other  side, 
but  are  not  applicable.  Where  a  statute 
directs  payment  to  be  made  to  a  particular 
person,  an  action  of  debt,  not  upon  specialty, 
may  be  mtdntained  by  that  person.  Carden 
V.  the  General  Cemetery  Company  (4)  is  in 
point.  He  also  referred  to  Tilson  v.  the 
Wanoiek  Gas  Light  Company  {S),  Spong  v. 
Wright  (6),  Mellish  v.  Brooks  (7),  The 
Queen  v.  the  Hull  and  Selbg  Railway  Com^ 
pony  (8),  and  Doe  d.  Banks  v.  Booth  (9). 

Keating,  contrft. — The  present  action 
cannot  be  maintained :  it  is  certainly  a  com- 
pendious mode  of  recovering  forty  years' 
interest.  An  action  for  money  had  and 
received  will  not  lie  in  this  case ;  and  that 
part  of  the  judgment  in  Pardoe  t.  Price 


(1)  13  Mee.  &  Wels.  267 ;  s.  c.  14  Law  3.  Rep. 
(M.8.)£icb.212. 

(2)  I  N<w  Rep.  104. 
(8)  2  Dowl.  &  L.  399. 

(4)  6  BiDg.N.C.2dS;  s.e.8  Law  J.Rep.  (N.i.) 
C.P.  163. 

(5)  4  B.  &  C.  962  ;  3.  c  4  Law  J.  Rep.  K.B.  SS. 

(6)  9  Mee.  &  Wels.  629;   i.  c.  12  Law  J.  Rep. 
(K.a.)  Ezch.  144. 

(7)  3  Beav.  22 ;  i.  o.  9  Law  J.  Rep.  (n.s>)  Cbaoc 
862. 

(8)  6  Q.B.  Rep.  70;  s.e.  18  Law  J.  Rep.  (n.s.) 
Q.B.  247. 

(9)  2Bos.  8tPul.  219. 
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which  appears  to  favour  the  idea  that  such 
an  action  could  be  sustained,  if  there  had 
been  an  appropriation  of  a  particular  sum 
and  an  engagement  to  pay  it,  was  not  neces- 
sary for  the  decision  of  that  case.  How 
could  the  defendant  plead  the  Statute  of 
Limitations  if  this  form  of  action  were 
allowed?  The  declaration  ought  to  have 
been  special,  as  in  the  case  of  Cane  v.  Chap- 
ntan(lO).  The  duty  in  this  case  is  not 
created  by  statute,  but  is  a  duty  on  the  part 
of  the  defendant  to  pay  specialty  creditors 
according  to  the  terms  of  their  specialties. 
The  opinion  of  Cresswell,  J.,  in  Atty  v. 
Parish,  is  correct.  The  decision  of  Lord 
Eldon  in  Doe  d.  Banks  t.  Booth  was  extra- 
judicial, not  involved  in  the  case,  and  is 
qualified  by  this  Court  in  Pardoe  v.  Price. 
It  must  be  contended,  on  the  other  side, 
that  money  had  and  received  will  lie  by  an 
attorney  against  the  trustees  on  his  bill,  or 
by  a  party  who  had  repaired  the  road.  He 
referred  to  HolUs  v.  Palmer  (11). 
Smythies  replied. 

The  judgment  of  the  Court  was  now  de- 
livered by 

RoLFE,  B. — This  was  an  action  brought 
to  recover  a  sum  of  4302.,  being  forty-three 
years'  arrears  of  interest,  at  51.  per  cent.,  on. 
a  sum  of  200^.,  lent  by  the  plaintiff's  tes- 
tator, prior  to  January  1802,  to  the  trustees 
of  the  Kington  turnpike-road,  and  secured 
by  a  mortgage  of  the  tolls.  The  facts  arQ 
the  same  as  those  which  occurred  in  a  case 
in  this  court  between  the  same  parties  (12). 
That  action,  which  was  commenced  on  the 
27th  of  June  1842,  was  an  action  of  debt, 
for  money  had  and  received  by  the  defen- 
dants as  trustees  of  the  road  in  question. 
It  was  proved  at  the  trial  of  that  cause  that 
the  trustees  had  constantly  been  in  the 
receipt  of  the  tolls  in  question,  but  we  were 
of  opinion  that  the  money  so  received  by 
them  was  not  money  had  and  received  to 
the  use  of  the  mortgagees  of  the  tolls,  and 
so  that  the  plaintiff  could  not  recover.  Even 
supposing  the  plaintiff  to  have  made  out 
that  there  was  a  surplus  in  the  hands  of  the 

( 10)  5  Ad.  &  £1.  647 ;  t.  c.  6  Uw  J.  Rep.  (k.s.) 
K.B.  49. 

(11)  2  Bing.  N.C.  713;  s.  c.  5  Law  J.  Rep.fu.a.) 
C.P.  264. 

(12)  Pardoe  v.  Price,  18  Mee.  &  Wels.  267  ;  s.  c. 
14  Ltw  J.  Rep.  (n.s.)  Eich.  212. 


trustees  beyond  what  they  needed  lor  ^ 
repair  of  the  roads,  yet  there  was  no  legal 
obligation  on  them  to  apply  that  aorplns  in 
payment  of  the  interest.  We  wece,  there- 
fore, of  opinion,  that  though  the  plainti^  as 
personal  representative  of  one  of  the  mort- 
gagees, might  have  a  right  to  call  on  the 
trustees  to  account  in  a  court  of  equity,  yet 
he  had  no  right  in  a  court  of  law  to  treat 
the  money  received  by  the  trustees  for  tolls 
as  money  had  and  received  to  his  use;  and 
for  that  reason,  without  going  into  any  other 
question,  the  defendants  had  judgment  in 
that  action.  The  present  action  was  com- 
menced in  the  month  of  February  1845. 
It  is  an  action  of  debt  brought  by  the  plani- 
tiff,  as  personal  representative  of  Janes 
Kinnersley,  against  the  defendant,  as  eleik 
of  the  turnpike  trustees,  for  money  had  and 
received  to  the  use  of  the  plaintiff,  and  the 
particulars  of  demand  state  the  action  to  be 
brought  to  recover  forty-three  years'  aman 
of  interest  at  &l.  per  cent,  itam  1st  isnasrf 
1803  to  1st  January  1845,  on  a  sum  of 
200/.  lent  by  ELinnersley  to  the  tnisteea. 
The  defendant  pleaded,  first,  that  he  never 
was  indebted,  and,  secondly,  the  Statnte  of 
Limitations.  The  plaintiff  sought  to  dis- 
tinguish this  case  from  the  former,  principally 
by  reason  of  an  act  of  parliament  5  &  6  Viet, 
c,  Ixxvii.,  entitled  '  An  act  for  repairing  and 
maintaining  several  roada  leading  from  the 
town  of  Kington  and  other  roads  branching 
therefrom  in  the  county  of  Hereford,'  which 
received  the  royal  assent  on  the  18th  of 
June  1 842,  a  few  days  before  the  oommenee- 
ment  of  the  former  action,  but  which  was 
not  relied  on,  or  cited  in  the  aignment  of 
that  case,  nor  indeed  were  its  provisions 
applicable  to  the  then  state  of  drcamstanoei. 
It  begins  by  repealing  the  former  acta  and 
appoints  new  trustees,  and  makes  new  pro- 
visions for  the  levying  of  tolls  and  the 
repair  of  the  roads;  and  then  section  IJ*. 
enacts,  tliat  all  monies  which  shall  be  re- 
ceived by  the  trustees,  by  virtue  of  that 
act,  shall  be  applied  as  follows,  i.e.  first, 
ill  discharging  the  expenses  of  obtaining  the 
act ;  secondly,  in  paying  and  disch.iiging 
any  interest  which  may  from  time  to  time 
be  owing  in  respect  of  any  money  which 
may  have  been  borrowed  on  the  credit  of 
the  tolls  autliorized  to  be  taken  by  the 
former  acts  ;  thirdly,  in  paying  the  expenses 
of  keeping  the  roads  in  repair;   fourthlv. 
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in  paying  the  interest  of  money  thereafter 
to  be  borrowed  on  credit  of  the  tolls; 
fifthly,  in  discharging  the  principal  sums 
borrowed  under  the  former  acts ;  and,  lastly, 
in  dischai^ng  the  principal  sums  thereafter 
to  be  borrowed. 

At  the  trial  of  the  second  case,  at  the  Here- 
ford Spring  Assizes  of  1845,  the  plaintiff 
proved  the  same  facts  as  had  been  proved 
in  the  former  case,  and  he  also  proved  the 
accounts  of  the  trustees  for  the  years  1842, 
1843  and  1844,  signed  by  the  chairman, 
and  by  the  defendant  as  clerk,  setting  forth 
the  receipts  and  expenditure  for  three  years, 
and  shewing  that  the  amount  of  tolls  re- 
oetved  by  the  trustees  was  more  than  suffi- 
cient to  satisfy  all  arrears  of  interest  due  to 
the  several  mortgagees,  after  satisfying  the 
law  expenses,  which  expenses,  including  the 
expense  of  obtaining  the  act,  were  proved  to 
have  been  paid.  The  plaintiff  contended 
that  as  all  the  costs  of  obtaining  the  act  were 
proved  to  have  been  paid,  the  trustees  were, 
by  the  express  terms  of  the  act,  bound  to 
pay  over  the  money  in  their  hands,  in  the 
first  place  in  discharging  the  interest  due 
to  the  plainUff,  and  the  other  conditions 
under  the  former  acts,  and  consequently  that, 
as  the  tmstees  had  certainly  received  more 
than  sufficient  to  discharge  those  arrears, 
the  sums  so  received  were  to  be  treated  as 
money  had  and  received  by  them  to  the  use 
of  the  plaintiff  and  the  other  creditors  en- 
titled to  the  interest.  It  is  quite  clear  that 
so  long  as  no  other  relation  subsists  between 
two  parties,  except  that  of  trustee  and  cettui 
q*e  trust,  no  action  can  be  maintained  by 
the  latter  against  the  former  for  any  money 
in  his  hands.  The  trustee  is  in  such  a  case 
the  only  person  entitled  at  law  to  the  money, 
and  the  remedy  of  the  cestui  que  trust  is 
exclusively  in  a  court  of  equity.  When 
indeed  there  is  no  trust  to  execute,  except 
that  of  paying  over  money  to  the  cestui  que 
trust,  the  trustee  by  his  conduct,  as,  for  in- 
stance, by  admission  that  he  has  money  to 
be  paid  over,  or  by  settling  accounts  on  that 
footing,  may  and  often  does  make  himself 
liable  to  an  action  at  law,  at  the  suit  of  the 
cestui  que  trust  for  money  had  and  received, 
or  for  money  due  on  an  account  stated. 
Such  was  the  case  of  Roper  v.  Holland  (IS), 


and  there  are  many  others  to  the  same  effect. 
But  so  long  as  there  is  no  liability  except 
as  trustee,  the  cestui  que  trust  has  no  legal 
remedy.  A  contrary  doctrine  might  often 
deprive  the  trustee  of  many  grounds  of 
defence  which  would  be  available  to  him  in 
equity :  equitable  set-off,  for  instance,  or 
oUier  equitable  claims  against  the  cestui  que 
trust,  which  in  good  conscience  ought  to  be 
available  to  him,  and  would  be  so  in  a  court 
of  equity,  but  which  would  afford  no  legal 
defence.  We  acted  on  this  principle  in  tiie 
next  case  of  Bartlett  v.  Dimond{l4),  and 
we  see  no  reason  to  doubt  the  soundness  of 
that  decision.  The  question,  therefore  is, 
first,  in  what  character  did  the  trustees  re- 
ceive the  tolls,  whether  as  trustees  or  as 
agents  for  the  creditors?  and  secondly,  if 
as  trustees,  have  they  done  anything  which 
can  give  their  cestui  que  trust  a  legal 
right  against  them  ?  Now,  on  looking  to 
the  act,  it  appears  quite  clear  that  all  the 
tolls  were  received  by  these  trustees  in  their 
character  of  tmstees,  and  in  that  character 
only.  The  19th  section,  which  directs  the 
application  of  the  tolls,  describes  the  per- 
sons receiving  them  as  trustees.  It  then 
proceeds  to  point  out  the  mode  in  which  the 
money  coming  to  the  hands  of  the  tms- 
tees is  to  be  applied,  i.e.  first,  in  defraying 
the  expenses  of  obtaining  the  act  and  in- 
cident thereto  ;  secondly,  in  keeping  down 
the  interest  of  the  old  debt ;  and,  thirdly,  in 
keeping  the  roads  in  repair.  Now,  the 
money  coming  to  their  hands,  applicable  to 
the  third  purpose,  must  clearly  come  to 
them  merely  as  trustees.  It  would  be 
absurd  to  argue  that  any  person  employed 
in  the  repair  of  the  road  could  have  a  legal 
remedy,  not  against  the  persons  employing 
him  in  respect  of  his  employment,  but 
under  the  statute  against  the  tmstees  as 
the  persons  who  had  received  the  tolls. 
And  if  the  money  coming  to  the  hands  of 
the  tmstees,  applicable  to  one  of  the  pur- 
poses, pointed  out  by  the  act  (namely,  the 
repair  of  the  roads),  must  necessarily  be 
money  in  their  hands  merely  as  tmstees, 
and  subject  to  no  legal  claim  against  them ; 
so,  also,  must  the  money  applicable  to  all 
the  other  purposes  of  the  act.  For  there 
is  obviously  no  intention  in  the  act  to  make 


(13)  .1  A<L  &  El.  99  J  8.  c.  4  Law  J.  R*p.  (n.r.) 
K.B.  18«. 


(H)  U  Mee.  tt  Wels.  49  ;  ».?.  It  Law  J.  Rtf. 
(!».s.)  Kxob.  372. 
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any  disUnction  in  the  different  portions  of 
the  tolls  as  to  the  character  in  which  the 
trustees  are  to  hold  them :  if  they  are  mere 
trustees,  as  they  certainly  are,  of  part  of  the 
tolls,  they  are  mere  trustees  of  the  whole. 

This  case  is  distinguishable  front'  the  two 
cases  of  Tilson  v.  the  Warwick  Oas  Com- 
pany and  Garden  v.  the  General  Cemetery 
Company,  where,  under  the  acts  of  parliament 
under  which  the  defendants  in  those  cases 
■were  incorporated,  the  Court  held  that  the 
solicitors  employed  in  obtaining  the  respec- 
tive acts  had  a  legal  claim  against  the  com- 
pany incorporated  by  the  act.  In  each  of 
these  acts  there  was  a  clause  that  the  costs  of 
obtaining  the  act  should  be  paid  in  preference 
to  all  other  claims,  out  of  the  fresh  money 
received  by  the  defendants ;  and  the  Court 
of  King's  Bench  in  the  first  case,  and  the 
Court  of  Common  Pleas  in  the  other,  con- 
sidered that  the  meaning  of  the  legislature 
was  to  make  the  incorporated  companies 
(as  soon  as  they  had  obtained  funds)  debtors 
to  the  solicitors  who  had  obtained  the  act 
for  all  the  costs  which  they  had  incurred,  to 
treat  the  solicitors  as  having  been  all  along 
employed  by  the  respective  incorporated 
companies.  The  defendants  in  these  cases 
were  in  no  sense  trustees  of  any  money 
coming  to  their  hands.  They  were  the 
persons  for  whose  proper  benefit  the  solici- 
tors had  obtained  the  act;  and  the  real 
meaning  of  the  legislature  was  to  treat 
them  retrospectively  as  having  employed 
the  solicitors  to  procure  their  incorporation. 
We  do  not  consider  these  cases  as  at  all 
governing  that  now  before  us  ;  and  on  the 
general  ground,  therefore,  to  which  we  have 
already  adverted,  namely,  that  no  action  for 
money  had  and  received  is  maintainable 
where  there  is  no  relation  between  two  par- 
ties except  that  of  trustees  and  eeelui  que 
trust,  we  are  of  opinion  that  this  act  of  par- 
liament does  not  warrant  the  present  action 
against  the  trustees  for  any  part  of  the 
money  coming  to  their  hands.  It  only  re- 
mains to  consider  whether  the  trustees  have 
by  their  conduct  in  any  manner  altered  the 
mere  relation  of  trustees  and  cestvi  que  trust 
subsisting  between  them,  and  so  rendered 
themselves  liable  in  respect  of  the  money 
in  their  hands  to  an  action  at  law  at  the  suit 
of  the  parties  entitled  to  interest  on  the  old 
debt.  The  only  mode  in  which  it  has  been 
suggested  that  they  have  done  so  is  that 


they  have  by  their  ch»mian  and  derk  a^ 
accounts  since  the  passing  of  the  kst  act, 
whereby  they  have  admitted  that  all  the 
expenses  of  obtaining  the  act  have  been 
paid,  and  so  by  necessary  inference  have 
admitted  that  the  money  subsequently 
received  by  them  is  money  applicable  to 
the  payment  of  the  interest  due  to  the  cre- 
ditors under  the  former  acts.  Bat  this 
argument  is  founded  in  fallacy ;  the  tmxtees 
may,  by  the  accounts  in  question,  be  taken 
to  have  admitted  that  they  have  paid  eer- 
tain  sums  for  law  charges,  and  the  jury  find 
that  these  sums  include  the  expenses  of 
obtaining  the  act.  But,  in  the  fint  place, 
the  jury  is  not  the  proper  tribunal  for  ascer- 
taining that  point ;  and  even  if  they  weie, 
still,  giving  to  the  admission  its  very  stmost 
force,  it  can  amount  to  no  vaate  than  an 
acknowledgment  that  the  prior  trust*  have 
been  satisfied,  and  so  that  the  trustees  have 
funds  for  executing  the  trusts  under  the 
second  and  subsequent  heads  mentioncd  in 
section  19.  This  does  not  alter  the  cha- 
racter of  the  funds,  and  is  not  enough  to 
give  any  legal  remedy  to  the  eettm  f«e  trwiL 

On  these  grounds  we  ore  of  opinion  ftat 
the  plaintiff  has  failed  to  establish  any  l^al 
demand,  and  so  there  must  be  judgment  for 
the  defendant. 

It  may  be  proper  for  us  to  add,  that  the 
decision  of  this  case  turns  entirely  oo  the 
act  of  parliament;  and  we  are  tbeiefefe  not 
called  on  to  discuss  the  doctrine  laid  down 
by  Lord  Eldon  in  Doe  v.  Boittk,  or  to  oob- 
sider  to  what  case  his  dictam  woidd  apply. 
Probably,  if  it  should  ever  become  neces- 
sary to  decide  the  point,  it  may  be  found, 
in  order  to  enable  the  mortgagee  of  tolls  to 
maintain  an  action  for  money  had  and  i«- 
ceived  against  the  trustees,  it  will  be  essen- 
tial to  shew  something  more  than  the  mere 
relation  of  mortgagor  and  mortgagee.  But 
ns  to  tliis  we  give  no  opinion. 


n. } 
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Demurrer — Bill  of  Exchange— Indehila- 
ius  Count — Payment  into  Court. 

The  first  count  of  a  declaration  i»  as- 
sumpsit was  on  a  bill  of  exchange  for  26/. 
13s.  2d.  The  second  count  u-asfor  301.  Jor 
money  lent,  and  on  an  account  stated.     Tkt 
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defendant  pleaded  to  the  last  eovnt,  except 
a*  to  10/.  9s.  id.,  non  assumpsit,  and  as  to 
tie  whole  declaration,  except  \Ql.  ds.  Id., 
parcel  of  the  firet  count,  and  lOJ.  9«.  \d., 
parcel  of  the  last  count,  payment  beforeaction 
and  aeet-off;  and  a*  to  10/.  9«.  \d.,  parcel 
of  the  first  count,  and  lOi.  9s.  \d.,  parcel 
of  the  last  count,  payment  into  court  of 
\ll. : — Held,  on  special  demurrer,  that  the 
plea  was  bad. 

A  flea  of  payment  into  court  of  a  less 
sum  of  money  than  the  sum  pleaded  to,  with 
no  otiter  answer  to  the  difference  than  that 
no  more  damages  have  been  sustained,  is  bad. 

Where  a  declaration  contains  a  count  on 
a  bill  of  exchange,  and  also  an  indebitatus 
count,  the  latter  relating  to  the  sum  which  is 
the  consideration  for  the  bill,  semble,  that 
it  would  be  correct  to  plead  to  both  counts 
that  the  bill  was  given  on  account  of  the 
debt  in  the  second  count,  and  then  to  plead 
payment  into  court  of  the  amount  of  the  bill 
ami  interest. 

Anumptit  by  the  indorsee  against  the 
indorser  of  a  bill  of  exchange  for  26/.  ISs. 
id.  The  last  count  stated  Uie  defendant  to 
be  indebted  to  the  plaintiff  in  80/.  for  money 
lent,  and  on  an  account  stated.  The  de- 
fendant  pleaded,  first,  to  the  last  count, 
except  as  to  10/.  9*.  Id.,  non  assumpsit;  se- 
condly and  thirdly,  to  the  whole  declaration, 
except  10/.  9«.  Id.,  parcel  of  the  first  count, 
Mid  10/.  9s.  \d.,  parcel  of  the  second  count, 
payment  before  action,  and  a  set-off;  and, 
lastly,  as  to  10/.  9s.  Id.,  part  of  the  sum  in 
the  first  count,  and  10/.  9s.  Id.,  part  of  the 
sum  in  the  second  count,  payment  into 
court  of  1 1/.,  and  that  the  plaintiff  has  not 
sustained  damages  to  a  greater  amount  than 
IW. 

The  plaintiff  demurred  to  the  last  plea, 
assigning  the  following  causes: — That  al- 
though the  said  last  plea  is  pleaded  to,  and 
professes  to  answer,  two  separate  and  dis- 
tinct sums  of  money  of  10/.  9s.  Id.  each, 
amounting  in  the  whole  to  the  sum  of  20/. 
18«.  Sd.,  nevertheless  the  defendant  has 
pleaded  payment  into  court  of  11/.  only, 
which  constitutes  an  answer  to  part  only  of 
the  said  two  sums.  And  also  that  the  said 
plea  is  inconsistent  and  repugnant  in  this, 
to  wit,  that  although  the  defendant,  in  the 
introductory  part  of  the  said  last  plea,  ad- 
mits the  plaintiff  to  have  sustained  damages 


to  the  amount  of  20/.  1 8s.  2d.,  yet  the  de- 
fendant, in  the  concluding  part  of  the  said 
last  plea,  alleges  that  the  plaintiff  has  not 
sustained  damages  to  a  greater  amount  than 
1 1/.  in  respect  of  the  causes  of  action  in  the 
introductory  part.  And  also,  that  if  the  said 
sum  of  11/.  is  to  be  taken  as  a  payment  of 
the  said  sum  of  10/.  9«.  Id.  in  the  last  count 
of  the  said  declaration,  that  then  and  in 
such  case  the  said  last  plea  amounts  to  a 
plea  of  the  general  issue,  as  to  part  of  the 
said  sum  of  10<.  9s.  Id.,  in  the  first  count 
of  the  said  declaration,  which  is  forbidden 
by  the  rules  of  court. 

Gordon,  in  support  of  the  demurrer. — 
The  plea  is  bad,  and  for  the  reasons  assigned 
by  the  special  demurrer.  It  is  a  well  ac- 
knowledged principle  of  law  that  the  mere 
payment  of  a  smaller  sum  of  money  is  no 
satisfaction  of  a  greater  sum  admitted  to  be 
due;  it  cannot,  therefore,  be  pleaded  by 
way  of  satisfaction.  This  was  resolved  in 
Pinnel's  ca«e(l);  and  although  this  Court 
recently  held  in  Sihree  v.  Tripp  (2),  that  the 
doctrine  in  Cumber  v.  Wane  (S)  could  not 
be  supported  to  the  full  extent,  as  there  laid 
down,  yet  the  principal  view  relied  upon 
still  holds  good,  and  has  never  been  con- 
troverted. In  Down  y.  Hatcher  (4),  a  plea 
of  the  payment  of  a  smaller  sum  in  satisfac- 
tion of  a  greater,  was  held  bad,  even  after 
verdict;  and  that  case  has  been  subsequently 
acknowledged  by  the  Court  of  Queen's 
Bench  in  Todd  v.  Stewart  (5).  Upou  this 
priuciple  the  tender  of  a  smaller  sum  is  no 
answer  to  a  greater  sum,  for  the  tender,  if 
the  expression  may  be  used,  is  only  on  the 
road  to  payment;  a  fortiori  then  the  mere 
payment  into  court  of  a  smaller  sum,  which 
is  in  the  nature  of  a  tender,  cannot  be  an 
answer  to  a  larger  sum  admitted  to  have 
been  due;  and  it  is  submitted  that  the 
defendant  has  in  this  plea  admitted  to  be 
due,  and  has  professed  to  answer  the  two 
distinct  sums  to  which  his  plea,  in  the  in- 
troductory part  of  it,  is  directed.  Se- 
condly, Uie  plea  is  inconsistent,  and  the 
decision  upon  the  seventh  pica  in  Mee  v. 

(1)  «  Rep.  117. 

(2)  IS  Mee.  &  W«ls.  23 ;  s.c.  15  Law  J.  R«|>. 
(K.g.)Excb.S18. 

(3)  1  S(ra.  426. 

(4)  10  Ad.  &  El.  121 ;  B.C. 8  Law  J.  Rep.  (R.s.) 
Q.B.  190. 

(5)  11  Law  J.  Rep.  (m.s.)  Q.B.  150. 
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EXCHEQUER  OF  PLEAS: 


Tomliiuon  (6),  is  in  point.  Fischer  v.  Aide 
(7)  is  also  relied  on  aa  being  in  favour  of 
this  view.  Lastly,  if  the  sum  of  10/.  9s.  1  d., 
excepted  from  the  last  count,  be  considered 
as  answered  by  the  payment  into  court, 
then  part  of  the  first  count  remains  un- 
answered, except  by  an  argumentative  denial 
of  its  ever  having  existed,  which  amounts 
to  the  general  issue,  and  which  allegation, 
if  proper  in  form,  would  be  bad  in  this  case 
as  being  pleaded  to  a  count  on  a  bill  of 
exchange,  that  plea  being  forbidden  by  the 
rules  of  court — Armjield  v.  Burgin  (8).  He 
also  cited  Thomat  v.  Heathom{&). 

Hugh  Hill,  contra. — The  plea  is  good. 
The  defendant  is  constrained  to  plead  in 
accordance  with  the  form  given  by  the  rule 
of  court.  It  is  not  necessary  for  the  plea 
to  state  how  much  is  paid  into  court  upon 
each  count ;  but  that  question  need  not  be 
raised  in  this  case,  as  the  objection  is  not 
pointed  out  as  a  ground  of  demurrer. 
Enough  money  has  been  paid  into  court  to 
cover  the  sum  excepted  from  the  count  on 
the  bill  of  exchange,  and  consequently  the 
plea  affords  a  good  answer  to  the  latter  count, 
which  is  an  indebitatus  count,  where  the 
sum  is  immaterial.  The  defendant  would 
be  entitled  to  a  verdict  were  the  jury  to 
find  that  the  defendant  was  not  indebted  to 
a  greater  amount  than  1 1/.,  and  there  would 
be  no  inconsistency  in  such  a  finding.  The 
question  as  to  the  proper  mode  of  pleading 
when  the  same  demand  is  made  in  a  count 
on  a  bill  of  exchange  and  a  common  in- 
debitatus count  was  raised  in  Jourdain  v. 
Johnson {\0),  and  the  defendant  could  not 
plead  in  any  other  way  than  he  has  done  in 
the  present  case.  The  case  of  Mee  v.  ToiH' 
linson  is  overruled  by  Marshall  v.  Whilt' 
side  (11);  and  in  Bright  v.  Beard  {12) 
Lord  Denman  said  that  no  case  was  more 
completely  overruled. 

(6)  4  Ad.  &  El.  2G2 ;  t.c.  5  Uw  J.  Rep.  (n.s.) 
K.B.41. 

(7)  3  Mee.  &  Wels.  486 ;  s.  c.  7  Law  J.  Rep. 
(N.8.)  Kxcb.  229. 

(8)  6 Ibid. 281 ;  s.  c.  9  Uw  J.  Rep.  (n.s.)  Ezcb. 
251. 

(9)  2B.8tC.477. 

(10)  2  Cr.  M.  &  R.  564 ;  a.  o.  5  Law  J.  Rep. 
(N.s.)Exch.42. 

(11)1  Mee.  &.  Wels.  188 ;  s.  c.  5  Law  J.  Rep. 
(IT.B.)  Excb.  13S. 

(12)  4(j.B.  Keu.837;  s.o.  12Law  J.  Rep.  (n.s.) 
Q.B.  355. 


Gordon,  in  reply. — The  defendant  hai 
not  followed  die  form  given  by  the  rule  of 
court :  the  form  contains  a  blank  for  the 
sum  to  which  the  plea  is  pleaded,  and  which 
is  to  be  paid  into  court.  Mee  v.  rosiisMs 
was  overruled  on  another  point.  This  ques- 
tion arises  upon  special  demurrer,  and  not 
after  verdict. 

Cur.  adt.  valt. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Parke,  B. — This  case  was  aigaed  on 
the  last  day  of  the  sittings  after  term,  before 
myself  and  my  Brother  Piatt.  The  de- 
claration was  in  assumpsit  against  the  se- 
cond indorser  of  a  bill  for  26<.  lis.  id. 
The  first  count  was  on  the  bill,  the  second 
count  for  SOi.  for  money  lent,  and  on  an 
account  stated.  The  defendant,  as  to  the 
last  count,  except  10/.  9s.  Id.,  pleaded  non 
assumpsit;  and  as  to  the  whole  declaratioD, 
except  10/.  9s.  Id.,  parcel  of  the  fint 
count,  and  10/.  9s.  Id.,  parcel  of  the  last 
count,  pleaded  payment  before  action,  and 
also  a  set-off.  And  as  to  the  10/.  9s.  Id., 
parcel  of  the  first,  and  10/.  9*.  Id.,  panel 
of  the  last  count,  payment  into  court  of 
11/.  in  the  usual  form. 

To  this  declaration  there  was  a  special  de- 
murrer assigning  several  causes.  The  ease  of 
</'otir</atttv.i/bA«wott,  and  the  other  authorities 
cited  by  Mr.  Hill  for  the  defendant,  decide 
that  the  plea  of  payment  into  court  may  be 
made,  generally  speaking,  as  to  part  of 
several  counts,  without  stating  bow  mnch 
was  paid  in  on  each.  There  is,  therefore, 
no  available  objection  in  this  case  on  that 
ground ;  but  where  one  of  the  counts  is  oo 
a  bill  of  exchange  the  difficulty  arises  which 
was  pointed  out  in  the  case  of  Jourdai*  v. 
Johnson,  but  not  decided,  viz.,  that  if  Icsi 
than  the  amount  of  the  bill  of  excliange 
should  be  considered  as  paid  in  on  that 
count,  the  plea  would  be  bad;  for  if  it  ad- 
mitted the  bill,  it  admitted  prima  facie  the 
precise  sum  to  be  due  on  it,  and  less  than 
that  would  not  legally  satisfy  it,  or  if  it 
should  be  considered  in  the  nature  of  a 
plea  of  non  assumpsit  to  the  remainder,  the 
New  Rules  forbid  such  a  plea,  and  the  record 
would  contain  no  proper  answer  to  the  re- 
sidue, unless  there  was  an  allegation  of 
some  special  ground  of  defence,  as  part  pay- 
ment or  failure  of  consideration  as  to  part. 
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And  w«  do  not  see  bow  this  objecUon  can 
be  sormounted,  if  the  demurrer  properly 
mises  it ;  and  we  think  it  does.  Again,  if 
the  sam  of  10/.  9s.  Id.  is  to  be  ascribed  to 
the  first  count,  the  sum  of  10*.  1  Id.  only 
most  be  applied  to  the  last  count ;  and  it  is 
aigaefl,  and  with  great  weight,  that  less 
than  the  whole  admitted  sum  cannot  be 
paid  into  court  in  satisfaction  of  it. 

There  are,  no  doubt,  very  great  difficulties 
in  adapting  the  new  rule  as  to  payment  of 
money  into  court  to  practice  in  some  cases ; 
and  they  were  probably  not  foreseen  in  fram- 
ing the  rule,  the  object  of  which  was  to 
avoid  the  troable  and  expense  of  proving 
payment  into  court,  in  the  old  way,  by  sup- 
plying a  ready  mode  of  obtaining  the  same 
object  by  a  statement  on  the  record.  One 
of  these  difficulties  arises  from  the  form  of 
a  count  in  indebitatvt  assumpsit.  In  this 
form,  which  has  been  adopted  for  the  sake 
of  convenience  (as  it  would  be  impossible 
to  declare  on  each  separate  contract,  without 
great  prolixity  of  pleading)  each  count  may 
be  interpreted  to  mean,  that  the  defendant 
is  indebted  to  the  plaintiff  in  the  sum  men- 
tioned, either  on  one  contract  to  pay  that 
precise  sum,  or  one  contract  on  a  quantum 
mervit,  which  has  resulted  in  a  debt  which 
the  plaintiff  estimates  at  that  amount,  or  on 
several  different  contracts  for  different  pre- 
cise sums,  or  each  on  a  quantum  meruit,  or 
on  some  for  a  sum  certain  and  some  on  a 
quantum  meruit,  together  amounting  to  the 
nun  claimed. 

The  variety  of  meanings  which  the  com- 
prdiensive  all^ations  of  a  debt  in  snch  a 
coont  is  capable  of  bearing,  creates  a  consider- 
able difficulty  in  specially  pleading  to  it,  and 
particnlarly  in  the  payment  of  money  into 
eoort.  If  a  smaller  sum  is  paid  on  such  a  de- 
claration than  the  ram  claimed,  the  plea  ad- 
mits that  the  sum  claimed  is  due  on  one  or 
more  contracts  for  liquidated  or  unliquidated 
amounts.  If  unliquidated,  there  is  no  dif- 
ficulty in  paying  in  a  smaller  sum  than  the 
amonnt  claimed,  for  then  the  defendant 
may  truly  say,  that  die  plaintiff  has  not 
sostained  greater  damage  than  the  sum 
paid  into  court.  But  if  the  sum  admitted 
ia  liquidated,  or  is  an  aggregate  of  liquidated 
sums,  how  can  the  plaintiff  have  sustained 
leaa  damage  than  the  liquidated  amount  in 
respect  of  the  demand  for  that  sum  ?  The 
Court  of  Queen's  Bench  has  already  decided 


that  a  plea  of  accord  and  satisfaction 
by  a  less  sum  to  a  general  declaration  in 
indebitatus  assumpsit,  for  a  larger  sum,  is 
bad,  even  after  verdict,  in  Down  v.  Hatcher. 
These  considerations  lead  us  to  the  con- 
clusion that  the  form  of  pleading  payment  of 
a  less  sum  of  money  into  court  than  the  sum 
pleaded  to,  with  no  answer  to  the  difference, 
except  that  no  more  damages  have  been 
sustained,  is  objectionable,  and  that  there  is 
good  reason  for  saying  that  the  ordinary 
practice  of  pleading  the  payment  of  money 
into  court  to  so  much  of  the  declaration  as 
is  equal  to  the  amount  paid  in,  is  the  best 
that  can  be  adopted.  On  these  grounds, 
also,  we  think  the  plea  in  its  present  form 
is  bad.  Mr.  Hill  argues  that  there  is  no 
other  way  than  this,  when  the  indebitatus 
count  is  really  for  the  sum  which  is  the 
consideration  of  the  bill.  Certainly  there 
must  be  some  mode  of  pleading  applicable 
to  such  a  case,  for,  without  doubt,  the  plain- 
tiff cannot  recover  both  the  amount  of  the 
bill  on  the  count  on  the  bill,  and  the 
amount  of  the  consideration  on  the  indebi- 
tatus connt ;  but  it  u  not  necessary  for  us 
to  decide  in  what  form  snch  a  plea  ought  to 
be.  Probably  it  would  be  sufficient  to  plead 
to  both  counts,  that  the  bill  was  given  on 
account  of  the  debt  in  the  second  count, 
and  then  to  plead  payment  into  court  of  the 
amount  of  the  bill  and  interest.  The  plea 
in  its  present  form  is  bad ;  but  the  defen- 
dant may  amend  on  the  luual  terms. 

Rule  accordingly. 


Ve. } 


CARTER  V.  FLOWER. 


1847 
April 

Promissory  Note — Indorser — Excuse  for 
Want  of  Notice  of  Dishonour. 

In  an  action  on  a  promissory  note  by  the 
indorsee  against  the  indorser,  to  whom  it 
had  been  indorsed  by  the  payee,  the  decla- 
ration alleged,  that  neither  at  the  time 
when  the  note  was  made  nor  afterwards 
andbeforeit  became  due,  nor  when  it  became 
due,  and  on  presentment  for  payment, 
had  the  maker  or  the  payee  any  effects 
of  the  defendant  in  his  hands,  nor  was 
there  any  consideration  or  value  for  the 
malting  of  the  note,  of  the  payment  thereof, 
or  its  indorsement  by  the  payee  to  the  defen- 
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dant,  and  that  the  defendant  had  vol  sus- 
tained any  damage  by  reason  of  his  not 
having  had  notice  of  the  non-payment  of  the 
note: — Held,  that  as  against  an  indorser 
the  declaration  did  not  state  a  sufficient 
excuse  of  want  of  notice  of  dishonour,  as  it 
Kas  consistent  with  the  averments  in  the 
declaration  that  the  note  might  have  been 
indorsed  by  the  defendant  for  the  accommo- 
dation of  a  prior  party,  in  which  case  the 
defendant  would  be  entitled  to  notice  of 
dishonour. 

Assumpsit  by  the  indorsee  against  the 
indorser  of  a  promissory  note.  The  decla- 
ration stated,  that  one  G.  Taffrey  and  R. 
Kear  made  their  promissory  note  on  &-c., 
and  thereby  jointly  and  severally  promised 
to  pay  to  Messrs.  Becke  &  Flower,  or 
order,  190/.,  by  instalments  (setting  out 
the  times  of  payment);  that  Becke  and 
Flower  indorsed  the  note  to  the  defendant, 
who  indorsed  the  same  to  the  plaintiff;  that 
G.  Taffrey  and  Kear  did  not  pay  the  fifth 
instalment,  although  the  note  was  duly 
presented  for  payment ;  that  neither  at  the 
time  when  the  note  was  made,  nor  at  any 
time  afterwards,  and  before  the  instalments 
became  due,  nor  when  they  became  due, 
and  the  note  was  so  presented  for  payment, 
had  G.  Taffrey  or  R.  Kear,  or  Becke  & 
Flower,  at  the  said  several  times,  or  either 
of  them,  or  during  any  part  of  the  time 
aforesaid,  in  their  hands  any  effects  of  the 
defendant,  nor  was  there  any  consideration 
or  value  for  the  making  of  the  said  note,  or 
for  the  payment  thereof,  or  for  the  indorse- 
ment of  the  note  by  Becke  &  Flower  to 
the  defendant,  nor  hath  the  defendant  sus- 
tained any  damage  by  reason  of  his  not 
having  had  notice  of  the  non-payment  of 
the  fifth  instalment. 

Demurrer,  assigning  for  causes,  that  the 
indorser  of  a  promissory  note,  who  is  not 
the  payee,  being  entitled  to  notice  of  non- 
payment, the  declaration  ought  to  have 
averred  that  due  notice  was  given  to  the 
defendant,  and  that  the  excuse  contained 
in  the  declaration  for  not  giving  such 
notice  is  bad:  first,  for  omitting  to  shew 
that  no  effects  of  the  defendant  came  to  the 
hands  of  the  maker  of  the  note,  after  the 
default  by  him  in  payment  of  the  fifth 
instalment ;  and,  secondly,  for  not  shewing 
that  the  defendant  indorsed  for  value,  and 


did  not  merely  lend  his  name  to  give  credit 
to  the  bill. 

Kime,  in  support  of  the  demurrer.— The 
defendant  in  this  cose  was  entitled  to  notice 
of  the  dishonour  of  the  note.  Bickerdike  t. 
Bollman{l)  decides  that  no  notice  of  dis- 
honour of  a  bill  need  be  given  to  the  dVavrr 
when  he  has  no  effects  in  the  hands  of  the 
drawee ;  and  the  rule  proceeds  on  the  ground 
that  it  is  fraudulent  in  a  party  to  draw  a 
bill  upon  one  who  hat  no  effects  of  the 
drawer  in  his  hands,  as  the  drawer  must 
in  such  case  know  that  the  bill  will  not  be 
paid.  The  case  of  Bickerdike  v.  BoUman, 
however,  does  not  apply  to  the  ease  of 
subsequent  parties  to  a  bill,  but  only  where 
the  drawer  has  no  effects  in  the  ban^  of  the 
drawee. 

[Parke,  B. — The  defendant  is  pnW 
facie  entitled  to  notice  of  dishonour.  The 
declaration  must  therefore  shew  that  be 
could  not  have  sued  any  prior  parties  to 
the  bill.     Does  it  do  that?] 

It  does  not. 

Needham,  contri. — The  plaintiff  has 
averred,  in  his  declaration,  that  the  defen- 
dant has  sustained  no  damage;  it  was  there- 
fore incumbent  on  the  defendant,  as  in 
Fitzgerald  v.  Williams  (2),  to  shew  that  he 
had  sustained  damage. 

[Platt,  B. — If  the  defendant  had  in- 
dorsed the  note  for  the  accommodation  of 
Becke  &  Flower  be  would  have  had  * 
right  of  action  against  them,  and  would  be 
entitled  to  notice  of  dishonour.  The  plain- 
tiff is  to  absolve  himself  fipom  the  necessity 
of  giving  notice :  he  has  not  done  so.  The 
averment,  that  the  defendant  has  sustained 
no  damage  is  too  general.] 

Does  not  the  plaintiff  jtrsiiui  facie  make 
out  an  excuse  for  want  of  notice  of  dishon- 
our ?  If  the  fact  were  that  the  defendant  bad 
indorsed  the  note  for  the  accommodation  of 
Becke  &  Flower,  he  must  have  known  that 
fact,  and  ought  to  have  pleaded  it. 

[Parke,  B. — If  the  plaintiff  does  not 
give  notice  to  the  indorsers  or  the  drawer 
he  must  take  the  consequences,  tmless  be 
states  in  his  declaration  all  the  dream- 
stances  that  dispense  with  the  necessity  of 
notice.     The  excuse  is  clearly  insufficieat. 


(1)  S  Term  Rep.  405. 

(2)  6  Hing.  N.C.  69 ;  f.e.9  taw  J.  Rep.  (s-'O 
C.I'.  41. 
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I  entertain  no  doubt  about  it.    The  plaintiff 
bad  better  amend.] 

The  substantial  question  is,  if  any  dam- 
age has  been  sustained  by  the  defendant : 
and  that  is  negaljved  on  the  pleadings.  The 
plaintiff  has  denied  all  that  lies  within  his 
knowledge.  Kembk  v.  Mills  (3)  is  in  point. 
He  also  cited  and  referred  to  De  Berdt  v. 
Atkinton{^'),  Comey  v.  Mendez  da  Costa 
(5),  Walwyn  v.  St.  Quentin  (6),  Sitson  v. 
Th(mlinsm{1),  and  Tindal  v.  Brown{8). 

Kime,  in  reply. — The  averment,  that  the 
defendant  had  not  sustained  damages  is  not 
sufficient ;  it  is  like  the  statement  of  alia 
enormia,  and  is  quite  immaterial.  Fitzge- 
rald V.  Williams  did  not  turn  upon  the 
point  now  in  question.  In  Kemhle  v.  Mills 
the  point  arose  on  general  demurrer.  Here 
no  frimd  facie  case  has  been  made  out. 
He  referred  to  Leach  y.  Hewitt  (9),  GoodaU 
V.  Dolkt/ilO),  mikes  V.  Jacks  (U). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now 
pronounced  by — 

Parks,  B. — This  case  was  argued  before 
my  Brother  Piatt  and  myself,  at  the  last 
day  of  the  sittings  after  term.  The  ques- 
tion was,  whether  the  allegation  of  the 
reason  for  not  giving  notice  to  the  last 
indorser  of  a  note  of  the  dishonour  by  the 
maker  was  sufficient  on  special  demurrer. 
[His  Lordship  read  the  pleadings.]  By 
the  law  of  England,  differing  from  the  old 
law  of  France,  it  was  necessary  to  give 
notice  of  dishonour,  to  other  parties,  on  the 
non-acceptance  of  a  bill,  or  non-payment 
of  a  bill  or  note,  by  the  drawee  or  maker. 
The  case  of  Bickerdike  v.  Bollman  made 
the  first  exception,  which  has  given  rise  to 
many  questions  since  (12).  The  decision 
has  been  often  reluctantly  acquiesced  in;  and 
we  cannot  help  concurring  in  the  opinion  of 
Lord  Tenterden,  in  Cory  v.  Scott  (13),  who 


(8)  1  M.  &  Gr.  757. 

(4)  2  H.  Black.  336. 

(5)  I  Enp.  302. 

(6)  1  Bos.  &  Pul.  652. 

(7)  Selw.  N.P.  8th  edit  836. 

(8)  1  Tenn  Rep.  167. 

(9)  4  Taunt  781. 

(10)  1  Term  Rep.  712. 

(11)  Peske,  N.P.  202. 

(12)  See  the  judgment  of  Le  Bltne,  J.,  in  CU- 
ridge  v.  Dalton,  4M&U.&  Selw.231. 

(13)  8B.&Ald.622 
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says  he  always  regretted  it,  because  it  intro- 
duced nice  distinctions  into  the  law,  instead 
of  adhering  to  a  plain  and  intelligible  rule. 
We  are,  however  bound  by  it  and  the  sub- 
sequent cases,  in  which  exceptions  have 
been  established ;  but  we  ought  not  to  go 
beyond  them :  and  the  question  is,  what  is 
now  the  legal  description  of  the  exception, 
and  whether  it  is  sufficiently  alleged  in  this 
declaration  7  In  the  case  of  Bickerdike  v. 
Bollman  the  excuse  was  matter  of  evidence ; 
it  was  not  necessary  to  state  it  on  the  record, 
as  the  question  did  not  arise  in  an  action 
on  the  bill.  If  it  had,  perhaps  the  neces- 
sity of  an  accurate  averment  on  the  record 
might  have  induced  a  further  consideration 
of  the  point.  In  some  subsequent  cases, 
the  declaration  has  been  in  the  usual  form, 
averring  notice,  apparently  in  Walwyn  v.  St. 
Quentin,  in  Brown  v.  Maffey{l^),  in  Cla- 
ridge  v.  Dalton(\b),  Lafitte  v.  SlaUer(\e), 
Thackeray  v.  BlaekettiXI), — certainly  in 
Cory  T.  Scott;  and  an  opinion  was  inti- 
mated, that  knowledge  that  the  bill  would 
be  dishonoured  is  equivalent  to,  or  evi- 
dence in  supportof,  the  averment  of  notice,— 
Holroyd,  J.,  in  Cory  v.  Scott.  The  meaning 
of  the  word  "  notice,"  however,  has  been  now 
so  well  settled — Burgh  v.  Zie^^e(18),  and 
it  is  so  fully  established  that  it  means  more 
than  knowledge,  and  includes  an  intimation 
from  the  party  giving  it  of  the  fact  of  dis- 
honour, and  that  the  defendant  is  looked  to 
for  payment,  that  it  must,  we  think,  be 
now  considered  as  clear,  that  if  no  notice 
has  been  given  a<  any  time,  the  excuse 
ought  to  be  set  out  on  Uie  record ;  if  it  has 
been  given,  but  at  a  time  which  would  be 
too  late  in  the  usual  course,  the  matter  of 
excuse  might  probably  be  used  to  shew 
that  it  was,  under  the  circumstances,  in 
reasonable  time;  but  if  never  given  at  all, 
the  record  must  state  a  sufficient  excuse. 
Accordingly,  in  several  cases  the  excuse  has 
been  stated.  In  Legge  v.  Thorpe  {}9),  in 
an  action  against  the  drawer,  it  was  averred 
that  at  the  time  of  making  the  bill,  and 
from  thence  until  and  at  the  time  of  pre- 


(14)  15  East,  216. 

(15)  4  Mau.  &  Selw.  226. 
(16)6  Bing.  623. 

(17)  3  Campb.  164. 

(18)  5  Mee.  8i  Wei*.  418;  s.  o.  8  Law  J.  Rep. 
(N.S.)  Ezeh.  258. 

(19)  2  East,  171. 
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senting  for  acceptance,  the  drawee  had  not 
in  his  hands  any  effects  of  tlte  defendant's, 
nor  had  he  received  any  consideration 
from  the  defendant  for  the  acceptance  or 
payment  of  the  bill,  nor  had  the  plaintiff 
sustained  any  damage  by  not  having  notice 
of  the  non-acceptance  or  non-payment.  If 
the  allegation  or  excuse  for  not  giving  notice 
had  been  simply  that  the  defendant  had 
sustained  no  damage  by  want  of  notice,  it 
would  have  been  clearly  bad.  In  Fitzgerald 
V.  fVilliams  the  form  was  somewhat  varied : 
besides  the  allegation  of  want  of  effects,  it 
stated  that  the  defendant  had  no  reasonable 
ground  for  expecting  that  he  had,  or  would 
have,  any  effects  in  the  hands  of  the  drawee, 
or  that  the  drawee  would  accept  the  bill, 
or  pay  or  discharge  any  part  of  the  amount 
of  the  bill,  or  be  provided  with  funds  where- 
with he  ought  to  pay  the  bill,  or  any  part 
thereof;  nor  was  there  any  consideration  or 
value  for  the  acceptance,  or  the  payment  of 
the  amount  of  the  bill,  or  any  part  thereof; 
nor  had  the  defendant  sustained  any  damage 
by  reason  of  his  not  having  had  notice  of 
the  non-payment  of  the  bill.  There  was 
a  plea  stating  that  the  defendant  had  sus- 
tained damage,  stating  its  nature,  viz.  that 
the  drawee  had  undertaken  to  provide  for 
the  bill,  and  issue  thereon.  All  that  the 
Court  decided  was,  that  the  defendant  not 
having  proved  his  plea,  the  plaintiff's  ver- 
dict should  not  be  disturbed;  but  Lord 
Chief  Justice  Tindal  intimated,  and  we 
think  coie:«ctly,  that  it  would  have  been 
sufficient  if  the  plaintiff  had  stopped  with 
the  averment  of  want  of  effects;  and  the 
allegation  that  no  damage  was  sustained 
seems  to  have  been  treated  by  the  Court 
as  immaterial ;  and  in  the  subsequent  case 
of  Kemble  v.  Mills,  where  there  was  a 
count  on  a  cheque  with  a  less  full  excuse 
for  the  want  of  notice,  stating  the  want  of 
effects,  that  the  drawers  had  not  received 
any  consideration  for  the  payment  of  the 
cheque,  nor  had  the  defendant  received  any 
damage  by  reason  of  the  want  of  notice  of 
non-payment,  the  defendant  having  de- 
murred generally,  the  Court  of  Common 
Pleas  held  the  iJIegation  sufficient  on  gen- 
eral demurrer.  We  do  not  conceive  that 
the  Court  attributed  any  weight,  in  giving 
their  judgment,  to  the  averment  that  the 
defendant  had  sustained  no  damage.  The 
Lord  Chief  Justice  and  Mr.  Justice  Maule 


expressly  excluded  that  consideration,  and 
rested  on  the  broad  ground  that  the  aver- 
ment of  want  of  assets  was  sufficient.  la 
an  action  against  the  drawer  of  a  bill,  tlus 
form,  therefore,  must  be  deemed  sufficient, 
at  least  on  general  demurrer.  Every  bill, 
primd  facie,  must  be  taken  to  have  been 
drawn  for  value  received,  that  is,  on  a  person 
who  was  to  accept  and  pay  by  reason  of 
having  value,  and  if  the  drawer  draws  on 
one  who  is  not  his  debtor,  nor  has  received 
any  value  for  the  bill,  he  muat  be  conadercd 
at  least  primd  facie  (as  says  Bayley,  J.  in 
Cory  V.  Scott)  to  request  him  to  accept  and 
pay  on  account  of  the  drawer,  or,  in  other 
words,  for  his  accommodation ;  and  if  be 
does  not  provide  funds  in  time,  he  neces- 
sarily knows  that  the  bill  would  not  be 
paid  at  maturity.  He  is  the  person  who 
himself  ought  to  pay  the  bill,  and  conM- 
quently  primd  facie  cannot  be  entitled  to 
notice.  But  the  case  of  an  indorser  of  a 
bill  of  exchange  stands  upon  a  different 
footing  from  that  of  a  drawer.  He  is  in  the 
nature  of  a  surety  or  guarantor  of  its  pay- 
ment on  due  presentment,  and  is  presumed 
to  know  nothing  about  the  artangemeot 
between  the  drawee  and  drawer — Story  m 
Billi,  p.  314.  He  is  primd  facie  entitled 
to  notice.  It  is  not  enough  to  exempt  him 
that  the  bill  is  drawn  without  value,  and 
that  the  drawer  has  no  effects  in  the  hand* 
of  the  drawee — Wilket  v.  Jack*.  If  he 
indorses  to  the  holder,  without  value  or 
effects  in  the  hands  of  prior  parties,  ms 
constat  that  he  is  not  entitled  to  notice;  fix 
he  may  have  indorsed  for  the  accommod»> 
tion  of  others,  in  which  case  it  is  now  clearly 
established — Newton  v.  Pickerimg — that  be 
has  a  right  to  notice,  because  on  payment 
he  may  recover  over  against  those  persona. 
It  does  not  appear  to  us,  therefore,  to  be 
enough,  even  primd  facie,  against  an  in- 
dorser, to  dispense  with  notice,  simply  to 
state  tliat  he  had  indorsed  without  value, 
or  had  no  effects  in  the  hands  of  the  prior 
parties.  And  the  allegation  that  no  damage 
was  sustained  by  him,  by  want  of  notice,  is 
clearly  insufficient.  If  this  proposition  be 
true  of  the  indorser  of  a  bill,  it  is  equally 
true  of  the  indorser  of  a  note.  The  cases 
in  which  the  indorser  has  been  held  liable 
without  notice,  have  had  some  other  material 
circumstance ;  as,  for  instance,  th.it  he  had 
funds  put  into  his  hands,  by  the  drawer, 
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out  of  which  he  was  to  pay  the  bill  or  note 
—  Corney  v.  Da  Cotta.  We  think,  there- 
fore, that  the  averments  in  this  declaration 
are  sufficient  on  this  special  demurrer.  It 
is  consistent  with  every  one  of  these  aver- 
ments, that  the  note  may  have  been  indorsed 
by  the  defendant  for  the  accommodation  of 
one  of  the  prior  parties,  some  third  person ; 
and  in  that  case  the  defendant  was  entitled 
to  notice,  and  this  is  one  of  the  causes  of 
demurrer  specially  stated.  Our  judgment 
ia  dierefbre  for  the  defendant.  The  plaintiff 
may,  however,  amend  on  the  usual  terms. 

Plaintiff  to  amend,  otherwise  judg- 
ment for  the  defendant. 


1847 
April  23 


.} 


BAKER  V.  UUNTER. 


Amendment  of  Award  —  Hearing  fresh 
Evidence. 

By  an  order  of  reference  the  Court  had 
power,  on  the  validity  of  an  award  being 
di*puted,  to  remit  the  matters  referred  to  the 
reconsideration  of  the  arbitrator.  An  award 
having  been  made,  and  containing  a  defect, 
the  attorniea  agreed  verbally  that  the  arbitra- 
tor should  amend  it;  subsequently  to  which 
the  defendant's  attorney  obtained  a  Judge's 
order  that  the  matters  referred  should  be 
remitted  to  the  arbitrator  for  his  reconsider- 
ation. The  arbitrator  altered  the  award 
without  giving  notice  to  either  party  of  his 
intention  to  do  so,  neither  party  having  re- 
quested him  to  hear  fresh  evidence,  and  he 
did  not  recite  the  Judge's  order: — Held, 
that  the  arbitrator  was  not  bound  to  give 
notice  to  the  parties,  or  to  reeite  the  Judge's 
order. 

Thia  was  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  the  award  in  this 
case  should  not  be  set  aside.  The  cause 
and  all  matters  in  difference  were  referred 
to  an  arbitrator  by  an  order  of  Nisi  Prius, 
which  contained  a  stipulation  that  if  the 
validity  of  the  award  should  be  disputed,  or 
a  motion  made  to  set  it  aside,  the  Court  of 
Exchequer  should  have  power  to  remit  the 
matters  thereby  referred  to  the  reconsidera- 
tion and  determination  of  the  arbitrator. 
After  the  award  was  delivered,  the  attomies 


on  each  side  considered  that  there  was  an 
inconsistent  finding  on  the  face  of  the  award, 
and  thereupon  agreed  verbally  that  the  award 
should  be  deemed  not  to  have  been  delivered, 
and  that  the  arbitrator  should  amend  it.  On 
the  same  day,  the  defendant's  attorney  took 
out  a  summons,  and  afterwards  obtained  a 
Judge's  order  that  the  "  matters  arbitrated 
herein"  should  be  referred  back  to  the  arbi- 
trator for  his  reconsideration.  The  arbi- 
trator altered  his  award,  and  redelivered  it 
within  three  days  from  the  date  of  the 
Judge's  order,  without  giving  notice  to  the 
parties  of  his  intention  to  do  so,  or  receiving 
any  fresh  evidence.  It  did  not  appear  that 
the  arbitrator  was  requested  by  either  party 
to  receive  fresh  evidence,  or  hear  further 
arguments.  The  award  did  not  recite  the 
Judge's  order  for  the  alteration. 

Gurney  now  moved  for  a  rule  to  set  aside 
the  award. — The  arbitrator  ought  not  to 
have  altered  his  award,  without  giving  no- 
tice of  his  intention  to  the  parties  so  as  to 
enable  them  to  offer  fresh  evidence.  This, 
indeed,  would  not  have  been  necessary  if 
the  parties  had  rested  upon  the  original 
consent  given  by  the  attomies  to  the  alter- 
ation of  the  award  itself.  But  when  the 
defendant's  attorney  obtained  a  Judge's  order 
that  the  arbitrator  should  reconsider  the 
matters  arbitrated  upon,  the  whole  case  was 
altered,  the  original  consent  was  waived, 
and  it  became  the  duty  of  the  arbitrator  to 
give  notice  to  the  parties  that  they  might, 
if  they  thought  proper,  offer  evidence  upon 
the  whole  case.  The  effect  of  the  Judge's 
order  was  to  open  the  whole  award.  Nie- 
kalls  \.  Warren  {I)  decides  that  where 
an  order  of  reference  contains  a  clause  em 
powering  the  Court,  if  the  award  is  disputed, 
to  remit  the  matters  for  the  reconsideration 
of  the  arbitrator,  and  the  case  is  so  remitted, 
the  arbitrator  must  hear  fresh  evidence,  if 
tendered,  as  in  the  original  reference.  How- 
ett  v.  Clements  (2),  indeed,  decided  that 
where  an  award  was  sent  back  to  the  arbi- 
trator, to  be  amended,  he  was  not  bound 
to  give  the  parties  notice  to  attend  before 
him.  But  there  the  award  only,  and  not 
matters  in  difference,  was  sent  back  to  the 
arbitrator.  In  the  present  case  all  matters 
in  difference  were  remitted,  and  the  arbi- 

(1)6  Q.B.  Rep.  615  i  a.  e.  14  Law  J.  R«p.  (h.8.) 
g.B.75 
(2)  1  C.B.  Rep.  128. 
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trator  had  the  power  of  altering  bis  award 
altogether. 

[Parke,  B. — The  plaintiff  did  not  inti- 
mate to  the  arbitrator  that  he  had  any  fresh 
evidence  to  offer.] 

[RoLFE,  B.  —  Have  you  any  affidavit 
that  you  winhed  to  tender  evidence  7] 

The  affidavits  are  silent  as  to  any  ad- 
ditional evidence :  the  plaintiff  had  a  right 
to  offer  fresh  evidence  if  be  pleased. 

[Pollock,  C.B. — There  is  no  ground  for 
a  rule.  The  plaintiff  complains  that  he  was 
not  allowed  to  exercise  a  right;  but  be 
does  not  shew  that  he  had  any  right  to 
exercise.] 

Secondly,  the  award  is  bad,  as  it  does  not 
recite  that  the  alteration  was  made  under 
the  authority  of  Erie,  J.  In  Christie  v. 
Hamlet  (3)  a  cause  was  referred  to  arbitra- 
tion by  Judge'*  order,  but  the  award  recited 
that  it  was  referred  by  order  of  Nisi  Prius. 
The  Court  refused  to  enforce  the  award 
by  attachment,  saying  that  it  was  "  in  fact 
a  nullity,  as  no  such  order  of  Nisi  Prius 
existed  as  was  set  out  in  and  recited  in  the 
award." 

Parke,  B. — There  will  be  no  rule.  An 
arbitrator  is  not  bound  to  recite  his  autho- 
rity ;  and  if  be  misrecites  it,  the  award  is 
not  on  that  account  void.  The  last  case 
adverted  to  was  decided  rather  rapidly; 
and,  after  all,  merely  determines  not  that 
the  award  is  void,  but  that  the  Court  will 
not  confirm  it  by  attachment. 

Pollock,  C.B.,  Rolfe,  B.,  and  Platt,  B. 
concurred. 

Rule  refused. 


i.} 


TAYLOR  V.  BURGESS. 


1847 

May  3 

Discharge  of  Prisoner — Death  of  Plaintiff 
•^Executor, 

The  Court  refused  to  discharge  a  prisoner 
out  of  custody  on  his  affidavit  that  the  p/ain- 
tiff  had  died  in  1836,  and  that  he  had  been 
informed  and  believed  that  no  legal  personal 
representative  of  the  plaintiff  had  revived 
the  action,  or  had  taken  any  proceedings 
whatever  since  the  death  of  the  plaintiff. 

(3)  2M00.&  Pay.316. 


E.  T.  White  moved  to  discharge  a  pri- 
soner out  of  custody  under  the  following 
circumstances : — ^The  defendant  had  been  i 
prisoner  nineteen  years,  at  the  suit  of  the 
plaintiff,  who  died  about  April  1 836 ;  and 
he  stated  in  his  affidavit  that  be  had  been 
informed  and  believed  that  no  legal  personal 
representative  of  the  plaintiff  bad  revived 
the  acdon,  or  had  taken  any  proceedings 
whatever  since  the  death  of  the  plaintiff. 
A  summons,  taken  out  before  a  Judge,  for 
the  defendant's  discharge,  had  been  served 
upon  the  agent  for  the  attorney  on  the  re- 
cord, but  was  not  attended  by  Uie  agent  or 
the  attorney,  on  the  ground  Uiat  the  attor- 
ney was  not  then  concerned  in  the  business. 
In  Broughton  v.  Martin (l)  the  Court  dis- 
charged a  defendant  out  of  custody  who  wu 
in  execution  at  the  suit  of  a  plaintiff  some 
time  since  deceased,  on  whose  part  no  will 
had  been  proved,  nor  any  administratioo 
granted,  and  whose  family,  on  notice  of  a 
motion  for  the  above  purpose,  declined  to 
interfere.  So  in  Parkinson  v.  Horloek(2), 
the  Court  discharged  a  defendant  ont  of 
custody  after  the  plaintiff's  death,  on  its 
appearing  that  the  next-of-kin  did  not 
intend  to  take  out  administration,  the  role 
•iM*  having  been  served  on  the  next-of-kin. 
He  also  referred  to  Gore  v.  Wright  (3). 

[Rolfe,  B. — The  defendant  ought  to  have 
ascertained  that  there  was  no  executor.] 

Parke,  B. — I  think  there  is  no  gronnd 
for  the  interference  of  the  Court,  althoogh 
there  may  be  no  person  who  can  give  a 
legal  discharge;  still,  if  the  defendant  is 
prepared  to  pay  the  money,  he  will  have  no 
difficulty  in  getting  out  of  custody.  He 
may  pay  the  money  into  court, 

'The  other  Barons  concurred. 

Rule  refused. 


1847.      1   BAYLY    AMD   OTHERS  V.    BUCC< 
July  3.*  J  LAND  AND  OTHXB9. 

Unauthorized  Attorney,  Appearance  en- 
tered by — Setting  aside  Judgment,  Terms  of. 

(1)  1  Bos.  &  Pul.  176. 

(2)  2  New  Rep.  2*0. 

(3)  1  Dowl.  N.S.  S6i. 

*  Tbiscase,n'hicbwasdecided during  tbe silting* 
after  Trinity  term  last,  is  inserted  in  this  pUoe  M 
account  of  its  importance. 
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Where  a  defendant  hat  been  terved  with 
process,  and  an  attorney,  toithout  authority, 
*  appear*  for  him,  if  the  attorney  be  insolvent 
the  defendant  will  be  relieved  upon  equitable 
terms,  provided  he  has  a  defence  on  the 
merits.  But  if  the  attorney  be  solvent  the 
defendant  will  be  left  to  his  remedy  by 
summary  application  against  him. 

But  where  the  plaintiff,  without  serving 
the  defendant  with  a  writ  of  summons,  accepts 
the  appearance  of  an  unauthorieed  attorney, 
the  Court  will  set  aside  the  judgment  as 
irregular,  with  costs,  and  leave  the  plaintiff 
to  recover  those  costs  and  the  expenses  from 
the  delinquent  attorney. 

Tbk  was  a  rale  calling  upon  theplaintifb 
to  shew  cause  why  the  judgment,  execu- 
tion, and  all  proceedings  subsequent  to  the 
writ  of  Bummons,  so  far  as  respected  the 
defendant  Crordon,  should  not  be  set  aside, 
and  why  the  sum  of  3682. 9*.  Id.,  paid  into 
court  by  him,  should  not  be  repaid.  It 
appeared  that  an  action  had  been  brought  by 
the  plaintiffs,  as  executors  of  the  will  of  J. 
K.  Bayly,  against  the  defendants,  as  share- 
holders of  the  Yale  of  Neath  Brewery  Com- 
pany, to  recover  the  balance  due  on  a 
promissory  note  made  by  the  company  in 
fovour  of  the  testator,  in  1845,  for  the  sum 
of  6751,  4s.  iOd.  After  the  writ  of  sum- 
mons bad  been  sued  out,  and  served  upon 
some  of  the  defendants,  Mr.  Buckland,  one 
of  the  managing  directors,  and  also  a  defen- 
dant, instracted  Mr.  Leeds,  of  Neath,  the 
attorney  for  the  company,  to  appear  for  all , 
the  defendants.  Mr.  Leeds  accordingly 
caused  an  appearance  to  be  entered  for  Mr, 
Gordon,  as  well  as  for  the  other  defendants. 
A  Judge's  order  was  afterwards  consented  to 
by  Mr.  Leeds's  agent  for  payment  of  the  debt 
and  costs  by  instalments,  and  an  instalment 
having  become  due,  and  being  unpaid,  the 
plaintiff  issued  execution  against  the  goods 
of  the  defendant  Gordon.  Gordon  became 
a  shareholder  of  the  company  in  1842,  pre- 
viously to  the  making  of  the  note,  but  had 
not  been  served  with  any  writ  of  summons, 
nor  was  aware  of  any  action  having  been 
brought  against  him.  He  had  no  know- 
ledge of  any  appearance  having  been  entered 
for  him,  and  had  not  authorized  any  person 
to  appear,  or  to  cause  an  appearance  to  be 
entered  for  him.  Mr.  Leeds  was  in  solvent 
circumstances. 


Martin  {Skinner  with  him)  shewed  cause. 
— In  all  cases  where  an  attorney  has  entered 
an  appearance  for  a  defendant,  the  Court 
proceeds  as  if  the  attorney  had  authority  to 
do  80,  and  leaves  the  defendant  to  his  remedy 
against  the  latter,  if  the  appearance  has 
been  entered  without  authority.  This  ap- 
pears JTom  an  Anonymous  case(l),  upon 
the  principle  of  which  the  Courts  have 
uniformly  acted.  Holt,  C.J.  there  says, 
"  The  course  of  this  Court  is,  where  an 
attorney  takes  upon  him  to  appear,  the 
Court  looks  no  farther,  but  proceeds  as  if 
the  attorney  had  sufficient  authority,  and 
leaves  the  party  to  his  action  against  him." 
The  rale  is  laid  down  in  similar  terms  in  an 
Anonymous  ease  (2),  with  the  qualification, 
however,  that  the  attorney  must  be  solvent. 
This  principle  has  been  acted  upon  ever 
since — Stanhope  v.  Firmin{S).  This  rale 
was  adopted  in  Mudry  v.  Newman  (4).  In 
Williams  v.  Smith  (5),  Bayley,  J.  takes  the 
same  view.  Barber  v.  Wilkins  (6)  and 
Hubbart  v.  Phillips  {7)  are  to  the  same 
effect.  The  cases  are  collected  in  1  Archb. 
Practice,  6th  edit.  67.  He  referred  to 
Hambridge  v.  De  la  Crouie  (8). 

Sir  John  Jervis  C Attorney  General), 
contr^. — It  cannot  be  denied  that  the  prac- 
tice, as  stated  by  the  other  side,  exists  in 
fact,  but  the  principle  implied  by  it  is  a 
strange  one,  and  the  Court  has  not  invari- 
ably carried  it  out.  The  case  in  Salheld  is 
very  loosely  reported.  Suppose  I  am  sued 
by  a  party,  and  pay  the  amount  of  the  debt 
to  the  attorney,  am  I  to  pay  it  again  because 
the  attorney  has  no  authority  to  sue  for  it  ? 
Robson  V.  Eaton  (9)  is  in  point  The  prac- 
tice in  question  is  certidnly  not  founded  on 
any  principle,  and  the  Court  will  examine 
the  propriety  of  the  rule  in  the  case  in 
Salkeld's  Reports. 

Cur.  adv.  vvA. 


(1)  ISalk.  86. 

(2)  6  Mod.  16 ;  I.e.  1  Salk.  88. 

(3)  S  Bine.  N.C.  SOI ;  s.  c.  6  Law  J.  Rep.  (m.s.) 
C.P.  175. 

(4)  I  Cr.  M.  &  R.  402 ;  ■.  0. 3  Uw  J.  Rep.  (h.s.) 
Ezeh.  356. 

(5)  I  Dowl.  632. 

(6)  5  Ibid.  305. 

(7)  13  Mee.  &  WeU.  702    *.  c  14  Uw  J.  Rep. 
(U.S.)  Exch.  103. 

(8)  y4nl«,  C.P.  85. 

(9)  1  Term  Rep.  62 
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The  judgment  of  the  Court  was  now 
delivered  by — 

RoLFB,  B. — ^We  took  time  to  consider 
this  case,  in  order  that  we  might  determine 
what  rule  it  might  be  proper  to  lay  down 
as  a  guide  to  similar  cases  in  future.  There 
is  no  dispute  as  to  the  facts.  The  plaintiffs 
commenced  their  action  against  the  several 
defendants,  including  Mr.  George  Qordon, 
the  party  now  applying  for  relief.  They 
served  some  of  the  defendants,  not  including 
the  applicant  Mr.  Gordon,  with  the  writ, 
and  after  this  an  attorney  at  Neath,  Mr. 
George  Leeds,  was  instructed  by  one  of  th« 
parties  served  to  appear,  and  did  appear, 
for  all  the  defendants,  except  a  person  of 
the  name  of  Clarke,  for  whom  an  appearance 
was  duly  entered  according  to  the  form  of 
the  statute  by  the  plaintiff.  Mr.  Leeds 
then,  by  like  authority,  consented  to  a 
Judge's  order  to  stay  proceedings  on  pay- 
ment  of  debt  and  costs.  This  order  not 
having  been  complied  with,  jndgmentagainst 
all  the  defendants  was  signed,  and  execution 
sued  out.  Under  this  execution  the  goods 
of  Mr.  Gordon  were  seized  by  the  sheriff. 
Mr.  Gordon  never  having  been  served  with 
the  vnit,  and  having  given  no  authority, 
direct  or  indirect,  to  Mr.  Leeds  to  appear 
for  him,  he  now  applies  to  have  the  judg- 
ment  set  aside,  either  as  an  irregular  judg- 
ment, or  if  a  regular  judgment,  then  on  an 
affidavit  of  merits,  and  on  pa3rment  of  costs. 
The  only  other  material  fact  mentioned  in 
the  affidavit  is,  that  Mr.  George  Leeds,  the 
attorney,  by  whom  the  appearance  has  been 
entered,  is  in  solvent  circumstances. 

The  rule  of  law,  hitherto,  has  generally 
been  considered  as  stated  in  an  anonymous 
case  in  Salkeld,  p.  86,  that,  when  an  attorney 
takes  upon  himself  to  appear,  the  Court 
looks  no  further,  but  proceeds  as  if  the 
attorney  had  sufficient  authority,  and  leaves 
the  party  to  his  action  against  him;  but 
the  Courts  have  qualified  it,  in  Salkeld,  p.  88, 
stating  that  the  judgment  was  regular, "  but 
that  if  the  attorney  be  not  responsible  or  sus- 
picious they  would  set  aside  the  judgment, 
for,  otherwise,  the  defendant  has  no  remedy, 
and  any  one  may  be  undone  by  that  means." 
It  must  be  admitted  that  the  reasoning  is 
not  very  clear,  by  which  the  Court  arrived 
at  the  conclusion  that,  in  so  doing,  they 
did  justice  to  the  defendant,  for  the  non- 
responsibility    or     suspiciousness    of    the 


attorney  is  but  a  vague  sort  of  criterion 
of  safety  to  the  defendant;  and  by  the 
hypothesis,  the  defendant  is  wholly  withont  • 
blame,  and  may,  notwithstanding,  be  rumed. 
It  is  true  that  the  plaintiff  is  equally  blame- 
less ;  but  then  the  plaintiff,  if  the  judgment 
be  set  aside,  has  his  remedy  against  the 
defendant  as  before,  and  suffers  only  the 
delay  and  possible  loss  of  costs.  We  are 
disposed  to  lay  down  a  different  rule,  and 
to  confine  the  liability  of  the  defendant  to 
cases  in  which  the  coarse  of  the  proceedings 
has  given  him  notice  of  the  action  being 
brought  against  him.  MThen,  therefore,  a 
defendant  has  been  served  with  process, 
and  an  attorney,  without  authority,  appears 
for  him,  we  think  the  Court  must  proceed 
as  if  the  attorney  really  had  authority,  be- 
cause, in  that  case,  the  defendant,  havii^ 
knowledge  of  the  suit  being  commenced,  is 
guilty  of  omission  in  not  appearing  and 
making  defence  by  his  own  attorney  if  be 
has  any  defence  on  the  merits.  Then  the 
plaintiff  is  without  blame,  and  the  defendant 
is  gnUty  of  negligence ;  but,  even  in  tbst 
case,  if  the  attorney  be  not  solvent,  we 
should  relieve  the  defendant  upon  equitaUe 
terms,  if  he  had  a  defence  on  the  merits. 
If  the  attorney  were  solvent  it  would  not  be 
unjust  to  leave  the  defendant  to  his  remedy 
by  summary  application  against  him.  Oa 
the  other  hand,  if  the  plaintiff,  widioat 
serving  the  defendant,  accepts  the  appear- 
ance of  an  unanthorieed  attorney  for  tiie 
defendant,  he  is  not  wholly  free  from  the 
,  imputation  of  negligence.  The  law  requires 
him  to  give  notice  to  the  defendant  by 
serving  the  writ,  and  he  has  not  done  so; 
the  defendant  then  is  wholly  free  ftom 
blame,  and  the  plaintiff  not  ao ;  and  opon 
the  same  principles  on  which  we  hdvst 
proceeded  we  must  set  aside  the  judgmest 
as  irregular,  with  costs,  and  leave  Uie  ^ain- 
tiff  to  recover  those  costs  and  the  expense 
to  which  he  has  been  put  from  dw  delii- 
qnent  attorney  by  summary  proeeadiag. 
The  case  of  Hubbart  v.  PUlUps  U  m 
authority  for  such  an  application.  N«<r, 
applying  those  principles  to  the  [MUMit 
case,  it  is  clear  that  the  judgment  it 
gular,  and  the  rule  must  be  made  i  ~ 
for  setting  it  aside. 

RukiAtnbitt. 
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1 847>      \  'A*  rogardi  tbe  London  and  BinniDgbsm  Exten- 

Mav  8.      f        f'*^"*!"*  "•  NELSON.  lion  from  Northampton  to  Wirwick,  and  Fenny 

'     '  Compton  Branch,  and  Northampton  and  Weedon 

Railway — Particulars  of  Demand.  aidings,  and  other  daviationa  therefrom,  and  dif- 

ferent  extra  worka,  &o. 

In  actions  against  persons  on  contracts  £•    •.    d. 

arising  out  of  railway  matters,  the  partiou-  F»'-««~t«'t  anrreyora  and  engineera 

•          ? .          J         .1                1-  -J               -11  ">  the  worka  of  eneineennir  and 

lars  of  demand  must  be  as  expUett  as  possibU.  .urreying.  and  aerri^a  appertain- 
ing to  the  aame,  between  Septem- 

Aasumpsit.      Declaration  for  work  and  •>»  lat  and  Oeoemher  Srd,  I8«. 

labour  as  an  engineer,  money  paid,  and  on  _  Engaged  eqaal  to  1,000  days  ....  S,217  16    7 

.    »  .J                     .»  r      '  For  traTelUng  and  personal  expenses 

an  account  stated.  and  other cWgeifor  the  engineera 

The   following  is   a  copy  of  the  bill  of  ud  aarreyors  daring  the  abore- 

particulars  :—  named  time,  and  between  Septem* 

Between    WiUiam     Bromley    Pricbard,  ber  1st  and  December  Srd.  1845..  1,853    6    7 

plaintiff,  and  George  Nel«>„.  defendant  '^VSL^Torer  eTprsefoY^a^^f 

To  personally  examimng  the  country  be-  .nd  aaaiatants,  engineers,  anrrey- 
tween  Northampton  and  Warwick,  by  way  on,  meaaengers,  and  others,  be- 
ef Daventry,  Southam,  Leamington,  and  tween  September  lat  and  Decem- 
between  Napton  and  Warwick,  by  way  of  To':^^']^  ^^uy  ,*;^n.-eVi;  ;;;;;i:  *'"  "  " 
Leamington  ;  also  sidings  at  M  orthampton,  Ung,  for  post  boys,  gates,  toU  bare, 
and  sidings  at  Weedon  ;  and  also  a  certain  meaaengers,  fkre  by  railways  and 
other  branch  from  Leamington  to  Fenny  other  expenses  of  self  and  asaist- 

Compton,   and    another    branch    between  '^^:J^^lt^;L  'T^'^'L.^l, 

Oi.     1  »            J   T»      V      T>   M              11    •      iL  sengers,    elerks,    ice.,    between 

Stockton  and  Rugby  Railway,  all  m  the  Septwnber  1st  and  December  Srd, 

counties  of  Northampton  and  Warwick;         1845 141    8  10 

making  sundry  trial  sections,  laying  out  the  ^°'  """dry  chargaa  for  materials  in 

main  line,  and  branches  and  alternate  line,  Zt""^  '^^"'  "•""'"R*'.  »'«" 

o     ,■              ■                                   1       ..  >°g'i  mapping,  maps,  plan  books, 

finding  engineers,  surveyors,  levellers,  su-  and  other  things  and  matters  for 

perintending  the  same,  meeting  solicitors,  the  purpose  of  ths  above  surreys, 

arranging    with    them,    assisting    at    the  *"••  between  September  1st  and 

reference,  Uking  aU  cross  sections  of  the         December  3rd,  1845 129    5    5 

J         J        ,  .  ^     ,                      1     1^      .•  To  office  work  generally,  as  before 

roads  and  making  the  proposed  alterations  described,  at  Ihe  commencement, 

therein,  getting  out  the  finished  plans  and  between  September  1st  and  De- 

aeetions,  furnishing  the  solicitors  with  tra-         cember3,l845 422    0    0 

cings  to  take  reference,  meeting  solicitors,  ■^°.''®'=.t  T°?  8™'""^'  '\^f"f 

~.                 ,                    1           i                         J  described,  between  December  3rd, 

puttu%  numbers  on  plans  to  correspond  ^  ,345,  ,„d  joth  of  June  1846,  in- 

with  the  reference,  laying  out  all  the  gra-  elnding  estimates  and  parliament- 

dients  and  curves  on  the  plans  and  sections,         aryattondanoe 602    4    0 

superintending  Uie  engravings  and  furnish-  '■'<»  ,^'f  •1*°'  gene"!  e*trag,  not  in- 

.    "^  ..                        c       1^-        r  ..•          -..1.  iL  eluded  in  the  abore,  between  Sep- 

ing  the  engravers  from  time  to  time  with  tiie  t,„ber  1st   and  December  Si5, 

requisite  plans  and  sections,  correcting  tbe         i84C 160    0    0 

pioob,  sundry  meetings  with  the  chairman  For  own  personal  amrioes,  between 

and  committee  of  self  and  assistanU,  and  ?|5?"''**'  '*'  ""*  December  Srd, 

generaUy  directing  and  supwintending  aU  For  Pa;iu;'e'n;;;;'piiV*and  "s^l              *    " 

tbe  different  departmente   of  engmeenng,  tions.  and  other  and  several  matters 

•nrveying,  levelling,  and  ofiSce  work  gen»-  relating  to   tbe  "  Warwick  and 

rally,  and  engraving  and  lithographing,  &c.,  ,*'i!P*"^  ^^  Route,"  and  the 

including  tavern  charge,  travelling  ch«je..  /^/.fi^.^et^.^'^^.^Xn" 

and  matenal  charges,  &c.,  also  indudmg  September  lat  and  December  Srd, 

enlai^ed  plans  of  part  of  the  Northampton,         1845 1,980    0    0 

Daventry,  Southam,  Leamington,  and  War-  F"'  eipensea  and  aerrioea  in  respect 

wick,  and  time  and  expense  of  surveyors  ^rTsi^^ltert^r^^ 

&c.,  assisting  the  solicitors  with  books  of  Ut  and  December  Srd,  1846  ....       1S6  17    « 

reference,  both  in  Tendon  and  the  country,  

&c.,  as  comprised  in  the  following  items: —  1(9,664    0  10 
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A  rule  bad  been  obtained  by  Mellor, 
calling  on  the  plaintiff  to  shew  cause  why 
further  and  better  particulars  should  not  be 
delivered  in  this  action. 

Martin  now  shewed  cause. — He  cited 
Higgins  v.  Ede(\\  and  Rennie  v.  Beresford 
(2),  and  contended,  that  the  particulars  in 
the  present  case  were  not  more  general  than 
those  held  sufficient  in  the  cases  cited. 

Parke,  B. — Our  experience  has  shewn 
since  those  cases,  that  the  parties  in  these 
actions  are  constantiy  entirely  ignorant  as 
to  the  work  or  the  nature  of  it,  for  which 
the  claim  is  made.  We  begin  to  understand 
the  matter  now  better  than  when  those  cases 
were  decided. 

Pollock,  C.B. — You  must  give  them  all 
the  information  you  can. 


} 


IBBETT  V.  LEAVER. 


1847. 

Mays. 

Practice — Particulars  of  Set-off- — Com- 
pliance with  Judge's  Order. 

7%e  usual  order  for  particulars  of  set-off 
with  dates,  is  not  sufficiently  complied  with 
by  a  delivery  of  particulars  without  dates, 
although  not  objected  to  by  the  plaintiff;  and 
the  defendant  will,  in  such  case^  be  pre- 
cluded, at  the  trial,  from  giving  evidence  of 
his  claim. 

Debt.  This  was  an  action  on  an  I  O  U, 
to  which  the  defendant  had  pleaded  a  set- 
off for  money  paid,  money  had  and  receiv- 
ed, and  on  an  account  stated.  The  plain- 
tiff had,  thereupon,  obtained  the  usual  order 
for  particulars  of  the  set-off  as  follows : — 
"  Upon  hearing,  &c.  I  do  order  that  the 
defendant's  attorney  or  agent  shall  deliver  to 
the  plaintiff's  attorney  or  agent  an  account 
in  writing  (with  dates,)  of  the  particulars  of 
the  defendant's  set-off  in  this  action,  on  or 
before,  &c.,  or  in  default  thereof  the  defen- 
dant shall  be  precluded  from  giving  any 
evidence  in  support  of  such  set-off  at  the 
trial  of  this  cause."— Dated,  &c.  The  de- 
fendant had,  in  consequence,  delivered  par- 

(1)3  Dowl.  &  L.  470 ;  s.  c.  16  Uw  J.  R«p.  (n.s.) 
Ezcb.  77. 

(2)  15  Mee.  &  WeU.  78;  s-C.  If  Uw  J.  Kep. 
(H.t.)  Exch.  78. 


ticulars  of  the  items  claimed,  but  without 
dates.  The  plaintiff  did  not  object  to  the 
particulars  when  delivered  as  being  insuffici- 
ent, but  contended  at  the  trial,  before  Al- 
derson,  B.,  that  as  the  defendant  bad  not 
complied  with  the  order  in  giving  the  dates, 
he  was  precluded  from  giving  evidence  in 
support  of  his  claim,  "rbe  learned  Judge 
considering  the  objection  good,  a  verdict 
was  obtained  by  the  plaintiff  for  381.,  the 
whole  amount  of  the  1  O  U. 

Crowder  having  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  surprise,  the 
plaintiff  having  received  the  particulars  widi- 
out  objection,  and  also  on  an  affidavit  of 
merits, 

Humfrey  (with  whom  was  Pigott)  now 
shewed  cause. — The  order  here  was  for 
particulars,  with  dates.  There  are  none  in 
the  particulars  delivered. 

[Parke,  B. — If  there  are  no  dates  the 
defendant  has  not  complied  with  the  aider, 
and  cannot  give  evidence  unless  the  plain- 
tiff has  waived  the  objection.] 

It  ought  to  appear  on  the  affidavits  that 
the  want  of  dates  was  an  oversight ;  eon- 
sistendy  with  what  appears  in  this  case,  the 
omission  was  a  mere  trick. 

Pollock,  C.B. — The  plaintiff  is  regnlar, 
and  should,  therefore,  be  put  in  some  better 
position  by  the  trial.  But  as  there  is  sa 
affidavit  of  merits  the  defendant  may  have 
a  new  trial  on  paying  the  money  into  court 

Parke,  B. — The  plaintiff  here  was  quite 
regular ;  and  I  think  my  Brother  Aldenon 
was  right  in  refusing  the  evidence,  the  de- 
fendant not  having  complied  with  the  order. 
As,  however,  there  is  an  affidavit  of  meiiti 
I  think  the  defendant  should  be  let  in  on 
terms. 

RoLFE,  B. — It  is  difficult  to  see  to  what 
extent  this  rule  may  be  carried.  My  im- 
pression was,  that  the  particulars  muat  have 
given  some  information  to  the  plaintiff; 
and  his  not  taking  out  a  summons  for  for- 
ther  and  better  particulars  was  very  much 
like  a  trap  for  the  defendant :  bat  I  sopfon 
I  am  wrong. 

Platt,  B.— The  plaintiff  here  is  esafefed 
to  take  a  very  shabby  objection. 

Rule  absolute,  on  paymemt  tf  961. 
into  court. 
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1847. 
May  6. 


} 


WEEKS  V,  ARGENT. 


Bill  of  Exchange — Bankrupt — Non  as- 
sumptU  (by  Statute)— 5  ^  6  Fiel.  e.  122. 
«.  40. — Attorney  and  Client'— Privileged 
Communication. 

Non  assumpsit,  by  statute,  C^  ^  ^  ^iot. 
e.  \22.)  may  be  pleaded  to  an  action 
on  a  bill  of  exchange  or  a  promissory  note. 

Where  an  agreement  is  made  by  two  parties, 
*n  the  presence  of  their  respective  attomies, 
the  cotMounieations  made  by  one  party  to  his 
attorney,  in  the  hearing  of  the  others,  are 
not  privileged. 

Assumpsit  on  a  promissory  note  for  120/., 
made  by  the  defendant  on  the  12th  of 
February  1845,  at  twelve  months,  payable 
to  Clark,  and  indorsed  by  Clark  to  the 
plaintiff. 

Plea — Non  assumpsit  (by  statute).  The 
statute  under  which  the  plea  was  pleaded 
was  the  5  &  6  Vict.  c.  122.  s.  40  (1). 

At  the  trial,  before  Pollock,  C.B.,  at 
the  Middlesex  Sittings,  in  last  Michaelmas 
term,  the  following  facts  appeared: — The 
defendant,  for  the  purpose  of  proving  that 
the  note  was  void  under  the  above  statute, 
called  as  a  witness  Mr.  Vallance,  the  attor- 
ney  for  Clark,  who  objected  to  being  ex> 
amined  on  the  ground  that  his  knowledge  of 
the  circumstances  under  which  the  note  was 
drawn  was  confidential.  It  appeared  that, 
the  defendant  Argent  having  become  bank- 
rupt in  November  1844,  Clark  went  to 
Vallance,  his  attorney,  to  consult  with  him 
as  to  the  best  mode  of  obtaining  payment  of 
his  debt.  Vallance  advised  hun  to  obtain 
the  note  in  question  from  Argent;  and, 
accordingly,  the  note  was  given  in  the  pre- 
sence of  Uie  defendant  and  of  Clark  and 
their  respective  attomies.    The  defendant's 

(I)  Thst  leetion  snicts,  "That  (oy  contractor 
■ecnrity  made  or  given  by  any  bankrapt  or  other 
penoD  nnto  or  in  trait  for  any  creditor,  or  for 
■•caring  the  payment  of  aaj  money  due  bj  auch 
bankropt  at  his  bankruptcy,  as  a  consideration  or 
vrith  intent  to  persuade  such  creditor  to  forbear 
opposing  or  to  consent  to  the  allowance  or  confirm- 
ation of  anch  certificate,  shall  be  Toid,  and  the 
Bioney  thereby  secured,  or  agreed  to  be  paid,  shall 
not  be  reeoTerable,  and  the  party  sued  on  such  con- 
tract or  aeeority  may  plead  the  general  issue,  and 
girs  this  act  and  the  special  matter  in  eTtdenee." 

New  Series,  XVI.— Excheq. 


certificate  was  finally  allowed  on  the  12th 
of  March  1845.  Under  these  circumstances, 
the  learned  Judge  ruled  that  the  communi- 
cation was  not  confidential.  It  then  ap- 
peared from  the  evidence  of  Mr.  Vallance 
that  the  note  in  question  was  given  in 
consideration  of  Clark's  withdrawing  all 
opposition  to  the  defendant's  passing  his 
last  examination  as  well  as  all  opposition 
to  his  certificate.  It  was  objected,  on  the 
part  of  the  plaintiff,  that  the  plea  of  non 
assumpsit  to  a  promissory  note  was  bad 
under  Reg.  Gen.  Hil.  term,  4  Will.  4., 
Pleadings  in  Particular  Actions, '  Assump- 
sit,' 2,  and  that  the  defendant  was  not  at 
liberty  to  give  the  above  fitcts  in  evidence 
under  that  plea.  The  learned  Judge  re- 
ceived the  evidence,  and  the  plaintiff  had  a 
verdict  for  1302.,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  verdict 
for  him. 

A  rule  nisi  was,  accordingly,  obtained  by 
Montagu  Chambers ;  against  which 

Humfrey  and  Eastwood  shewed  cause. — 
The  defendant  was  not  at  liberty  to  avail 
himself  of  the  defence  he  sought  to  set  up 
under  the  plea  of  non  assumpsit ;  for  that 
plea  is  prohibited  by  the  New  Rules  in  all 
cases  of  bills  of  exchange  and  promissory 
notes.  It  is  true  that  the  5  &  6  Vict.  c.  1 22. 
permits  the  general  issue  to  be  pleaded  in 
certain  cases,  but  it  was  not  intended  to  be 
pleaded  in  cases  where  it  was  prohibited  by 
the  New  Rules  of  Hil.  term,  4  Will.  4.— 
Donaldson  v.  Thompson  (2). 

[Parke,  B. — The  New  Rules  say  that  a 
plea  of  non  assumpsit  shall  not  be  pleaded 
to  a  promissory  note  or  bill  of  exchange  ; 
but  the  subsequent  statute,  5  &  6  Vict, 
c.  122,  says,  that  non  assumpsit  may  be 
pleaded  in  a  case  like  the  present.  The 
only  general  issue  that  could  be  pleaded  in 
the  present  case  is  non  assumpsit.] 

Secondly,  Vallance,  the  attorney  for  Claik, 
ought  not  to  have  been  compelled  to  give 
evidence  of  the  transaction,  for  be  became 
acquainted  with  it  as  confidential  adviser  of 
Osxk.— Strode  y.  Seaton{2>).  The  obliga- 
tion of  secresy  has  been  enforced  even  in 
criminal  cases,  where  the  interests  of  justice 
are  concerned— 1  Phill.  Evid.  171,671. 

(2)  6  Mee.  &  Wels.  316 ;  s.  c  9  Law  J.  Rep. 
(N.8.)  Exch.  150. 

(3)  2  Ad.  &  El.  171 ;  a.  0. 4  Law  J.  Rep.  (n.s.) 
K.B.  13. 

2B 
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[Parke,  B. — In  Greenough  v.  Gaikell 

(4)  Lord  Brougham  goes  through  all  the 
cases,  and  that  decision  has  ever  since  been 
considered  as  the  rule  on  the  subject.  Lord 
Tenterden  took  a  much  narrower  view  of 
the  privilege.  Here  the  communication  is 
made  in  the  presence  of  a  third  party ;  then 
how  is  it  confidential  ?] 

It  is  confidential  as  between  the  client 
and  his  attorney. 

[Pollock,  C.B. — Suppose  the  agreement 
between  the  parties  had  been  reduced  to 
writing,  and  the  attorney  had  been  the  at- 
testing witness,  could  he  not  have  been 
called  to  prove  the  document  ?] 

[Parke,  B. — This  is  not  a  confidential 
communication :  it  is  a  bargain  in  the  pre- 
sence of  the  opposite  attorney.] 

Pollock,  C.B. — The  rule  must  be  ab- 
solute.— In  Griffiths  v.  Duties  (5)  it  waa 
decided,  that  a  conversation  taking  place 
under  circumstances  similar  to  the  pre- 
sent, might  be  given  in  evidence ;  and 
Patteson,  J.  there  observes,  with  reference 
to  the  case  of  Gainsford  v.  Grammar  (6), 
"  I  do  not  see  why  he  should  have  been 
prevented  from  stating  at  the  trial  what  he 
had  already  communicated  to  the  opposite 
party." 

The  otlier  Barons  concurred. 

Rule  absolute. 


1847.  f 
Feb.  1."^ 


POTT  AND  OTHERS,  ASSIGNEES  OF 
A  BANKRUPT,  e.  CLEG,  EXECUTOR 
OP  TURNER. 

Deposit  at  Bankers — Loan — Statute  of 
Limitations — Admission  of  Bankrupt — Ac- 
knowledgment. 

Money  deposited  by  a  customer  in  a 
banker's  hands  is  money  lent,  with  the  su- 
peradded obligation  that  it  is  to  be  repaid 
when  called  for: — Held,  by  the  Court, 
dubitante  Pollock,  C.B. 

A  statement  by  a  bankrupt  in  his  balance 
sheet,  of  a  debt  due  by  him  is  not  evidence 
as  against  his  assignees  of  the  debt  being  due. 

An  accountant  employed  by  the  assignees 
of  the  bankrupt  sent  to  the  defendant  an  un- 

(4)  1  Myl.&K.  98. 

(5)  fi  B.  &  Ad.  602. 

(6)  2Canipb.  9. 


signed  Statement  of  the  account  between  the 
bankrupt  and  the  defendant's  testator,  ts 
which  he  stated  a  balance  in  favour  of  the 
testator : — Held,  that  this  was  not  a  safi- 
cient  acknowledgment  of  a  debt  to  take  the 
case  out  of  the  Statute  of  Limitations  as 
against  the  assignees. 

Debt  by  the  assignees  of  Ryle,  a  bank- 
rupt, against  the  defendant,  as  executor  of 
Turner. 

Pleas,  first,  the  general  issue;  second, 
as  to  9181.  13*.  8d.,  parcel,  &c.,  a  set-off 
for  money  lent  and  advanced  by  the  de- 
ceased to  the  bankrupt  before  the  fiat,  and 
without  notice  of  any  act  of  bankruptcy; 
third,  as  to  1,01 51.,  parcel,  &c.,  payment; 
fourth,  a  set-ofi"  of  918{.  ISs.  8d,,  on  an 
account  stated  between  the  deceased  and 
the  plaintiffs  as  assignees.  To  the  pleas  of 
set-oiFthe  plaintiffs  replied  the  Statute  of 
Limitations. 

At  the  trial,  before  the  late  Mr.  Justice 
Williams,  it  appeared  that  the  action  vu 
brought  by  the  assignees  of  a  banker,  who 
had  become  a  bankrupt  in  1 84 1 ,  to  recoTer  a 
sum  of  nearly  1,000/.,  the  balance  of  a  bank- 
ing account,  due  by  the  deceased  Turner. 
The  defendant  proved  his  plea  of  payment, 
and,  in  order  to  prove  his  set-off,  shewed 
that,  so  far  back  as  the  year  1823,  an 
account  had  been  opened  with  the  bank  in 
the  joint  names  of  the  deceased  Turner,  and 
a  person  named  Mawdesley,  on  which  in- 
terest had  been  paid  in  1 826,  and  which 
appeared  to  have  remained  untouched  since 
1832.  Mawdesley  died  in  January  1839, 
when  the  balance  against  the  bank  stood  on 
its  books  at  918/.  ISs.  8d.  The  separate 
account  of  the  deceased,  on  which  the  pre- 
sent action  was  brought,  was  opened  with 
the  bank  at  a  later  period  than  the  ac- 
count with  Mawdesley,  but  they  were  both 
entered  in  the  same  ledger,  with  separate 
pass-books  for  each.  The  bank  had,  after 
the  death  of  Mawdesley,  and  within  six 
j'ears  before  the  commencement  of  this  suit, 
honoured  the  drafts  of  Turner,  and  in  their 
separate  account  with  him  had  charged  for 
interest  on  the  sums  so  advanced.  On  the 
part  of  the  plaintiffs  it  was  objected  that  the 
balance  of  918/.  \Ss.  8d.  on  the  joint 
account  was  barred  by  the  Statute  of  Limi- 
tations ;  to  which  it  was  answered  by  the 
defendant  that  tlie  statute  did  not  apply  to 
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money  deposited  in  a  banker's  hands,  in 
the  nsual  way ;  but,  supposing  that  it  even 
did,  there  were  in  the  present  case  two  facts 
which  took  the  case  out  of  the  statute  :  first, 
that  the  bankrupt,  on  his  final  examination 
in  1841,  had  entered  in  his  balance-sheet 
the  sum  of  9181.  13«.  8d.  as  due  on  the 
account  of  Turner  and  Mawdesley ;  se- 
condly, that,  in  June  1841,  an  accountant, 
employed  by  the  assignees  to  wind  up  the 
affairs  of  the  bank,  had  sent  a  letter  to 
the  deceased  Turner,  containing  an  un- 
signed statement  of  the  account  between 
the  bank  and  Turner  &  Mawdesley,  in 
which  the  balance  in  favour  of  the  latter 
was  stated  to  be  9187.  13s.  8d.  Under 
these  circumstances  it  was  agreed  that  a 
verdict  should  be  entered  for  the  plaintiffs 
on  the  genera]  issue  and  pleas  of  set-off, 
and  for  the  defendant,  on  the  plea  of  pay- 
ment, with  leave  to  the  latter  to  move  to 
enter  the  verdict  on  the  plea  of  set-off,  the 
Court  to  be  at  liberty  to  draw  any  infe- 
rences that  a  jury  might  properly  have  been 
entitled  to  draw  from  the  facts  proved. 

Chilton  having  obtained  a  rule  nisi,  ac- 
cordingly,— 

Sir  J.  Jervis  (Attorney  General)  and 
Welshy  shewed  cause. — Money  placed  by 
a  customer  in  a  banker's  hands  is  not  a 
depositum  to  be  returned  in  specie,  but  is  a 
loan  to  the  banker.  It  is  his  duty  to  honour 
the  cheques  of  the  customer,  and  an  action 
will  lie  against  him  if  he  refuses  so  to  do — 
Carrv.  C'orr(l).  The  money  so  deposited 
becomes  part  of  the  general  funds  of  the 
banker,  and  he  trades  with  it  as  with  his 
own.  If  it  were  not  an  ordinary  debt,  it 
would  not  support  a  commission  of  bank- 
ruptcy, as  it  will  do — Devaynes  v.  Noble  (2). 
In  Sims  v.  Bond{S),  Lord  Denman,  C.J., 
in  delivering  the  judgment  of  the  Court, 
says,  "  Sums  which  are  paid  to  the  credit 
of  a  customer  with  a  banker,  though  usually 
called  deposits,  are,  in  truth,  loans  by  the 
customer  to  the  banker."  In  Foley  v. 
I/ill  (4),  the  Lord  Chancellor,  overruling 
the  judgment  of  Vice  Chancellor  Knight 
Bruce  (5),  held,  that  where  no  interest  had 

(1)  IMer.  541,n. 
(3)  Ibid.  689. 

(3)  5  B.  &  Ad.  393. 

(4)  13  Uw  J.  Rap.  (N.S.)  Cbwo.  182. 

(d)  1  PbiU.  399;  13  Uir  J.  Rep.  (n.s.)  Cbanc 
182. 


been  paid  by  a  banker  for  more  than  six 
years  upon  a  balance  lefl  in  his  hands 
the  claim  was  barred  by  the  Statute  of 
Limitations.  Balances  in  a  banker's  hands 
will  pass  in  a  will  under  a  gift  of  ready 
money — Parker  v.  Marchant{6).  Then 
comes  the  question  whether  the  bankrupt's 
acknowledgment  on  his  balance-sheet  is 
sufficient  to  take  this  case  out  of  the  statute. 
It  is  plainly  insufBcient  for  this  purpose, 
for  the  right  of  the  assignees  to  this  money 
cannot  be  affected  by  any  acknowledgment 
of  the  bankrupt  miide  after  their  title  has 
accrued.  The  bankruptcy  took  place  in 
June  1841,  and  the  acknowledgment  was 
not  made  until  November  in  that  year. 
The  other  side  will  rely  upon  Eicke  v. 
Nokes  (7),  which  shews  that  an  entry  in  a 
bankrupt's  examination  of  a  sum  of  money 
being  due  to  the  plaintiff  is  a  sufBcient 
acknowledgement  to  take  the  case  out  of 
the  Statute  of  Limitations.  There,  however, 
the  bankrupt  was  the  defendant.  Neither 
can  the  unsigned  statement  of  the  account- 
ant, that  he  incloses  the  entry  of  Turner 
and  Mawdesley's  account,  have  the  effect 
of  taking  the  case  out  of  the  statute.  In 
the  present  case  no  payment  had  ever  been 
made  by  the  bankers  on  account  of  thb  sum 
of  money. 

Chilton,  Townsend,  and  Egerton,  in  sup- 
port of  the  rule. — The  deposit  of  money  in 
the  hands  of  the  bankers  is  not  the  case 
of  a  mere  loan,  for  they  were  bound  to  pay 
interest  upon  the  money.  Nor  is  the  placing 
of  money  in  a  banker's  hands  generally  to 
be  regarded  in  that  light. 

[RoLFE,  B. — Your  argument  must  be, 
that  an  action  for  money  lent  could  not  be 
maintained  by  the  customer  against  the 
banker.] 

It  could  not,  unless  it  were  averred  that 
payment  of  the  money  had  been  demanded 
in  writing.  Marzetti  v.  Williams{9)  ap- 
pears to  establish  that  proposition.  So  in 
2  Evans's  Pothier,  p.  126,  it  is  said, "  Where 
a  man  deposits  money  in  the  hands  of  an- 
other, to  be  kept  for  his  use,  the  possession 
of  the  custodee  ought  to  be  deemed  the 
possession  of  the  owner,  until  an  application 
and  refusal,  or  other  denial  of  the  right ; 

(6)  12  Lsw  J.  Rep.  (n.s.)  Cbuio.  S8f. 

(7)  1  Moo.  ic  Rob.  Z69. 

(8)  I  B.  &  Ad.  415  ;  s.e.  9  Law  J.  Rep.  K.B. 
42. 
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for  until  then  there  is  nothing  adverse :  and  - 
I  conceive  that  upon  principle  no  action 
should  be  allowed  in  these  cases  without  a 
previous  demand ;  consequently,  that  no 
limitation  should  be  computed  further  back 
than  such  demand."  Norton  v.  Ellam  (9) 
is  also  in  point.  Again,  this  is  not  a  mere 
loan :  it  is  a  loan  coupled  with  a  trust. 
Besides,  the  fact  of  the  bankers  charging 
interest  on  the  sums  advanced  by  them  to 
Turner,  after  the  death  of  Mawdesley,  and 
within  six  years,  is  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations — Gale 
V.  Capern{W),  French  v.  Andrade{\l). 

[Pabke,  B. — That  shews  that  the  prin- 
cipal sum  was  advanced  by  the  bank  by 
way  of  loan  and  not  in  payment  of  an  ante- 
cedent debt.] 

Again,  the  bankrupt's  admission  takes  the 
case  out  of  the  statute — Eicke  v.  Nokes, 
Ex  parte  Seaber  (12),  The  statement  also 
of  the  accountant,  although  insufficient  if 
it  stood  alone,  constitutes  a  fresh  cause  of 
action  on  the  account  stated.  They  also 
cited  Smith  v.  Forty  (13),  Athby  v.  Jamet 
(14). 

Cw.  adp.  mlt. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Pollock,  C.B. — The  question  in  this 
case  is,  how  far  the  defendant  is  entitled 
to  avail  himself  of  an  old  banking  account 
on  which  a  large  balance  has  been  standing 
many  years,  to  which  the  Statute  of  Limi- 
tations would  apply  under  ordinary  circum- 
stances ?  And  a  question  arose  whether  this 
could  be  treated  in  any  other  light  than  as 
a  sum  of  money  lent,  there  being  several 
authorities  in  which  it  is  distinctly  laid  down 
that  money  in  a  banker's  hands  is  equiva- 
lent to  money  lent :  and  the  majority  of  the 
Court  are  of  that  opinion.  I  entirely  con- 
cur in  the  judgment  of  the  rest  of  the  Court 
that  the  set-off  in  the  present  case  cannot 
be  made  available ;  for,  even  assuming  that 

(9)  2  Mee.  fie  WeU.  461 ;  s.  e.  6  Uw  J.  Rep. 
(M.S.)  Etcb.  121. 

(10)  I  Ad.  &  £1. 102 ;  s.  c.  3  Uw  J.  Rep.  (n.s.) 
K.B.  140. 

(11)  6  Term  Rep.  £82. 

(12)  1  Desc.  543 ;  s.  c.  5  Law  J.  Rep.  (n.s.) 
Bankr.  42. 

(18)  4  Car.  &  Pay.  126. 
(14)  11  Mee.  &  Wels.  542 ;  «.c.  12  Uw  J.  Rep, 
(N.8.)  Exch.  295. 


this  amount  ought  not  to  be  treated  ai 
money  lent,  but  that  there  are  peculiar 
circumstances  in  a  banking  account  which 
distinguish  it  from  any  other,  yet  some  of 
the  circumstances  appear  on  the  pleading! 
so  as  to  justify  us  in  considering  this  case 
differently  from  what  we  should  if  it  were 
an  ordinary  case  of  money  lent;  and  I 
therefore  concur  with  the  rest  of  the  Coort 
that  the  present  rule  must  be  discharged. 
At  the  same  time  I  must,  with  considerable 
doubt  and  diffidence,  express  my  own  opi- 
nion whether  there  is  not  a  special  contract 
between  the  banker  and  his  customer  rela- 
tive to  the  money  deposited,  or  whether  the 
money  is  to  be  considered  as  money  lent 
I  think  that  is  a  question  for  the  jury,  who 
ought  to  decide  what  is  the  liability  of  the 
banker,  and  whether  the  money  depodted 
with  him  is  money  lent  or  not.  I  could 
not  concur  in  the  judgment  of  the  rest  of 
the  Court  without  expressing  this  doubt; 
in  which,  however,  they  do  not  concnr,  at 
they  are  of  opinion  that  money  in  the  hands 
of  a  banker  is  money  lent,  with  the  super- 
added obligation  that  it  is  to  be  paid  i^ien 
called  for. 

Rule  discharged. 


1847.      1   THE  PACIFIC  8TBAM  NAVIOAnOS 

May  7.  J  coufant  v.  lewis. 

Contract  —  Fariance  —  Amendment  — 
3  4-4  Will.  4.  c.  42.  ».  23. 

The  declaration  stated  that  the  flahfligt 
sold  to  the  defendant  485  tons  of  eoals,  sA- 
ject  to  the  conditions  that  they  were  of  a  smi- 
able  quality  to  be  used  in  steam  vessels,  and 
were  adapted  for  all  closed  furnace  or  slose 
fires,  where  a  strong,  steady,  and  lastitg 
heat  was  desirable ;  that  they  would  bur» 
with  little  or  no  smoke,  would  make  but  • 
small  quantity  of  ashes,  would  ignite  readily 
with  a  good  draught,  would  open  and  swell 
out,  would  not  cake  and  unite  like  Ikt 
bituminous  coal,  and  would  bum  without 
being  stirred.  The  declaration  then  stated 
that  the  coals  did  not  possess  the  properties 
above  stated.  Prior  to  the  sale,  the  defen- 
dant handed  to  the  plaintiffs  a  printed  ad- 
vertisement or  statement,  in  which  the  quali- 
ties of  the  coals  were  described  in  the 
■manner  stated  in  the  declaration.  The 
plaintiffs  afterwards  purchased  the  eoals, 
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uhen  an  invoice  v>as  sent'  to  them,  which 
detcrihed  the  coals  in  question  as  "steam 
coals."  The  coals  having  proved  unfit  for 
steam  purposes,  the  plaintiffs  brought  an 
action  for  a  breach  of  the  conditions  con- 
tained in  the  printed  statement,  but  failed  to 
prove  that  such  statement  constituted  the 
contract.  The  Court  amended  the  declara- 
tion by  substUuting,  instead  of  the  contract 
declared  on,  a  statement  that  the  coals  uere 
of  fit  quality  for  working  steam-engines, 
and  generating  steam  for  steam-engines. 

Aasnmpsit.  The  declaration  stated,  that 
the  plainti£b  purchased  from  the  defendant, 
and  the  defendant  then  sold  and  delivered 
to  the  plaintiffs,  for  the  use  and  supply  of 
the  said  steam  vessels  of  the  plaintiffs  485 
tons  of  ooals,  at  the  price  of  266^.  15s., 
sabjeot  to  the  terms  and  conditions  that  the 
said  coals  should  be  and  then  xrere  of  a  fit, 
proper,  and  suitable  quality  to  be  used  in 
steam  vessels,  and  were  particularly  adapted 
for  all  closed  furnace  or  stove  fires  where  a 
strong,  steady,  and  lasting  heat  was  desir- 
able ;  that  the  said  coals  would  bum  with 
little  or  no  smoke,  and  would  make  but  a 
small  quantity  of  ashes,  and  that  the  said 
coals  would  ignite  readily  with  a  good 
draught,  and  would  open  and  swell  out, 
and  would  not  cake  and  unite  like  the 
bituminous  coal,  and  that  they  would  bum 
without  being  poked  or  stirred.  The  de- 
claration then  alleged  that  the  said  coals 
were  not  of  a  quality  fit,  proper,  and  suit- 
able for  use  in  steam  vessels,  nor  were  they 
adapted  for  closed  furnace  or  stove  fires, 
where  a  strong,  steady,  and  lasting  heat  was 
desirable,  &c.  The  declaration  then  pro- 
ceeded to  negative  the  performance  of  the 
other  terms  of  the  contract. 

Pleas — First,  non  assumpsit ;  third,  that 
the  said  coals  were  of  a  fit,  proper,  and 
mitable  quality  to  be  used  in  steam  vessels, 
and  were  peculiarly  adapted  for  all  closed 
furnace  or  stove  fires,  where  a  strong, 
steady,  and  lasting  heat  was  desirable,  &c, 
traversing  the  breach  in  the  terms  alleged. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
London  Sittings,  after  Michaelmas  term 
last,  the  following  facts  appeared ; — The 
action  was  brought  by  the  plaintiffs  against 
the  defendant,  the  owner  and  proprietor  of 
certain  coal  mines  at  Llanelly  in  South 
Wales,  called  the  Cwm  Vale  Colliery,  to 


recover  damages  for  injuries  sustained  by 
the  plaintiffs,  by  the  use  of  the  defendant's 
coal  on  board  their  ships  ChiU  and  Peru. 
The  Pacific  Steam  Navigation  Company 
being  about  to  establish  a  coal  depdt  on 
the  coast  of.South  America,  to  enable  them 
to  trade  there,  their  chairman  was  intro- 
duced to  the  defendant  as  the  owner  of  the 
Llanelly  mines,  with  a  view  to  the  company 
becoming  the  purchaser  of  coals.  On  that 
occasion  the  defendant  handed  to  the  chair- 
man the  following  printed  document — 

"  Llanelly  Cwm  Vale  steam  coal. — This 
coal  bunas  with  little  or  no  smoke,  and 
makes  but  a  small  quantity  of  ashes ;  the 
few  clinkers  from  it  do  not  adhere  to  the 
bars,  imd  are  easily  removed,  requiring  the 
fires  to  be  cleared  out  much  seldomer  than 
when  the  common  bituminous  coal  is  used. 
From  the  great  strength  and  durability  of 
this  coal  a  saving  will  be  effected  by  its 
use  over  the  bituminous  coals  generally 
employed,  fully  equal  to  one-fourth,  or  four 
tons  will  go  as  far  as  five  tons,  which  is  of 
the  greatest  importance  to  steam  packets. 
It  is  peculiarly  adapted  for  breweries,  dis- 
tilleries, and  all  closed  furnace  or  stove 
fires  where  a  strong,  steady,  lasting  heat 
is  desirable. 

"  Directions  for  its  use. — This  coal  ignites 
readily,  with  a  good  draught,  and  opens 
and  swells  out  in  a  peculiar  manner,  but 
does  not  cake  and  unite  like  the  bituminous. 
It  will  bum  up  without  being  poked  or 
stirred,  and  does  best  with  a  thin  fire; 
poking  checks  rather  than  rouses  the  fire, 
and  should  not  be  allowed.  The  fire  should 
be  fed  regularly,  in  moderate  quantities  at 
a  time.  The  supply  should  be  thrown, 
and  not  raked,  over  Uie  surface  of  the  fire, 
forming  over  it,  as  far  as  possible,  an  equal 
layer.  The  coal  being  much  stronger  than 
that  generally  used,  a  smaller  quantity  is 
required  at  a  time.  Attention  should  be 
paid  to  this,  and  a  little  experience  will 
teach  the  judicious  manner  of  using  it ;  but 
the  necessity  of  allowing  it  to  bum  without 
much  stirring,  cannot  be  too  strictly  attend- 
ed to.  When  dust  and  ashes  collect  on  the 
bars  of  the  furnace,  the  poker  should  be 
used  firom  underneath,  to  clear  and  freshen 
the  fire,  being  careful  not  to  disturb  the 
surface  too  much.  The  bars  of  the  fur- 
nace should  be  full  three  quarters  of  (but 
not  exceeding)  an  inch  apart,  and  about  five 
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or  six  inches  of  fire  on  them  is  found  to 
answer  best.  This  coal  is  shipped  on  board 
small  class  vessels,  at  the  Old  Dock  in 
Llanelly  harbour,  or  on  board  vessels  of 
stich  size  as  require  to  be  loaded  afloat  at 
the  neighbouring  harbour,  called  Bury  Port, 
where  ships  of  any  tonnage,  up  to  2,000 
tons  burthen,  can  be  kept  afloat  in  dock. 
All  orders  for  coal,  on  application  by  letter 
for  any  further  particulars,  to  be  addressed 
to  the  agent,  for  D.  Lewis,  Esq.  Cwm  Vale 
Colliery  Office,  Llanelly,  South  Wales." 

The  plaintiS^s  afterwards  became  the  pur- 
chasers of  485  tons  of  coals,  when  they  re- 
ceived the  following  invoice : — 

"  Cwm  Vale  Colliery,  Llanelly. 
"  The  Direotora  of  the  Pacific  Steam  NsTigation 
Company. 

"  To  David  Lewi*,  Esq. 
"  1840,  June  24.— To485  tons  ofLewis'a 
Llanellv  Cwm  Vale  ateam  coals, 
shipped  for  the  barqoe  Porttea,  Capt. 
Samuel  Thomas  Yetts,  boand  for 
Valparaiso,  at  lit.  per  ton  .... ..   £266  16  0." 

The  plaintiffs'  vessel  having  taken  in  the 
above  cargo,  and  sailed  for  the  Pacific,  the 
coals  on  board  were  discovered,  on  the  28th 
of  July,  to  have  ignited  spontaneously  ; 
the  consequence  of  which  was  that  it  became 
necessary  to  throw  overboard  50  tons. 
The  remainder  of  the  cai^  was  found  to 
be  unfit  for  steam  purposes,  and  was  in- 
capable of  generating  steam.  For  the  de- 
fendant, it  was  contended  that  the  plaintifis 
ought  to  be  nonsuited,  as  the  contract 
stated  in  the  declaration  was  not  proved, 
since  the  terms  stated  in  the  printed  state- 
ment or  advertisement  did  not  amount  to  a 
contract,  but  merely  to  a  representation. 
The  learned  Chief  Baron  was  of  opinion 
that  the  contract  alleged  in  the  declaration 
was  not  proved  ;  and  on  the  plaintifis  ap- 
plying to  him  to  amend,  by  stating  the 
contract  to  be  that  the  coals  were  of  fit 
quality  for  working  steam-engines,  and 
generating  steam  for  steam-engines,  declined 
to  amend,  on  the  ground  that  there  was  no 
evidence  to  support  the  contract  so  amend- 
ed. It  was  agreed  that  the  question  of 
amendment  should  be  referred  to  the  Court. 
The  jury  found  a  verdict  for  the  defendant 
on  the  first  issue,  and  for  the  plaintiffs  on 
the  other  issues. 

Sir  J.  Jervis  (Attorney  General  J  having 
obtained  a  mle  nisi  for  a  new  trial,  and  also 
to  amend  the  declaration,  if  the  Court  should 


be  of  opinion  that  the  amendment  ought  to 
be  made, — 

fVatson  {Cleatby  with  him)  shewed  cause. 
— The  amendment  in  question  ought  not  to 
be  made,  for  there  is  no  evidence  to  support 
such  an  amendment  supposing  it  to  be  made. 
The  advertisement,  or  printed  statement 
that  the  coals  were  of  a  particular  quality, 
formed  no  part  of  the  contract — Chanter  v. 
Hopkitu  (1),  Power  v.  Barham  (2).  The 
present  is  not  a  case  for  an  amendment  un- 
der the  3  &  4  Will.  4.  c.  42.  s.  23,  for  the 
variance  did  not  take  place  between  the 
proof  of  a  contract  and  the  setting  forth  of 
it  on  the  record,  but  is  the  substitution  of  a 
different  contract  from  the  one  declared  upon 
—Brashier  v.  Jackson  (3).  The  modon  to 
amend  was  made  under  the  statute ;  and  if 
it  were  not,  it  ought  to  have  been  made  on 
affidavits,  to  enable  the  other  side  to  answer 
the  grounds  of  the  motion.  Amendments 
after  trial  have  been  repudiated  in  many 
late  cases. 

[Pollock,  C.B. — The  plaintiffs  were  not 
bound  to  state  on  affidavits  the  grounds  of 
their  motion  for  an  amendment :  it  is  dif- 
ferent when  a  party  moves  on  other  ground* 
from  those  which  have  appeared  at  the  trial. 
The  principle  on  which  Boucher  v.  Murray 
(4)  was  decided  applies  to  this  case.] 

He  was  then  stopped  by  the  Court 

Martin  and  Phipson,  in  support  of  the 
rule. — First,  an  application  to  the  common 
law  jurisdiction  of  the  Court  to  amend, 
need  not  be  made  on  affidavits. — They 
referred  to  Swallow  v.  Beaumont  (5);  se- 
condly, the  amendment  may  be  made  uoder 
the  statute,  for  it  relates  to  a  matter  not 
material  to  the  merits  of  the  case. 

[Parke,  B. — It  is  material  to  the  plain- 
tiffs obtaining  a  verdict,  but  not  to  the 
substantial  merits  of  the  case.] 

The  defendant,  in  fact,  came  to  prove 
that  the  coal  was  fit  and  proper  for  steam 
vessels.  All  that  the  plaintifib  seek  is  to 
strike  out  a  portion  of  the  contract.  The 
principle  on  which  the  present  amendment 

(1)  4  Mee.  &  Wels.  399 ;  a.  e.  8  Uv  J.  Ba|k 
(n.s.)  Excb.  14. 

(2)  4  Ad.  &  El.  473  ;  a.  c.  £  Uw  J.  Bep.  (HJ,) 
K.B.  88. 

(3)  6  Mee.  tc.  WeU.  549 ;  s.  e.  9  Uv  J.  Bsfk 
(II.8.)  Ezch.  SIS. 

(4)  6  Q.B.  Rep.  362 ;  s.  c  13  Uw  J.  Bu.  (X*) 
Q.B.  278. 

(5)  2  B.  &  Aid.  765. 
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is  demanded  was  acted  upon  in  the  cases 
of  Smith  V.  Knowelden  (6)  and  Pater  v. 
Baker(J).  Sainthury  v.  Matthews  (8)  and 
Parry  v.  Fairhurst  (9)  are  cases  where 
contracts  have  been  amended  in  more  mate- 
rial respects  than  in  the  present  case.  Evan* 
V.  Fryer(lO)  resembles  this  case.  In  Ward 
V.  Pearson {XV)  the  amendment  was  more 
extensive  than  in  the  present  case.  They 
also  cited  Chapman  v.  Sutton  (12),  Dim- 
mock  V.  Slurla{\3),  Clark  v.  Morrell{H), 
and  Jacob  v.  Kirk  {\ 5). 

Wataon. — The  plaintiffs  seek  to  substi- 
tute a  new  contract  for  that  which  they 
failed  to  prove  at  the  trial.  He  cited  Davis 
V.  Preece  (16),  and  Brooks  v.  Blanshard 
(17). 

Pollock,  C.B. — In  this  case  I  thought 
the  contract  was  not  proved  at  the  trial, 
and  accordingly  directed  a  verdict  for  the 
defendant.  An  application  was  then  made 
to  me  to  amend,  which  I  refused,  not  be- 
cause I  doubted  my  power  to  amend,  but 
because  I  thought  that  the  contract,  even 
when  amended,  could  not  be  proved.  It 
was  then  arranged  that  a  motion  for  an 
amendment  should  be  made  to  this  Court, 
and  that  the  parties  should  be  in  the  same 
position  as  if  the  amendment  had  been 
made  at  Nisi  Prius.  The  plaintiffs'  case 
proceeded  on  the  ground  that  the  con- 
tract was  a  contract  for  the  sale  of  coal, 
and  that  the  defendant  had  represented  the 
coal  either  as  being  coal  of  a  particular  de- 
scription, or  as  steam  coal,  fit  for  the  gene- 

(6)  2  Man.  &  Gr.  661 ;  s.  c  10  Law  J.  Rep„ 
(N.8.)  C.P.  126. 

(7)  Ante,  C.P.  124. 

(8)  4  Mee.  k  Welg.  843 ;  s.  c.  8  Uw  J.  R«p. 
(ha)  Ezcb.  I. 

(9)  2  Cr.  M.  &  R.  190;  a.  c.  4  Law  J.  Rep.  (m.s.) 
Eich.  158. 

(10)  10  Ad.  &  El.  609;  a.  c.  8  Law  J.  Rep.  (n.s.) 
Q.B.  262. 

(11)  S  Mee.  &  Wela.  16 ;  a.  o.  8  Law  J.  Rep. 
(n.s.)  Ezcb.  163. 

(12)  3  DowL  &  L.  646 ;  a.c  15  Law  J.  Rep.  (h.s.) 
C.P.  166. 

(IS)  14  Mee.  &  Wels.  758;  s.  e.  15  Law  J.  Rep. 
(K.S.)  Exch.  66. 

(14)  1  Man.  8c  Gr.  841 ;  a.  e.  2  Sco.N.R.  17. 

(15)  2Moo.  &  Rob. 221. 

(16)  5Q.B.Rep.  440;  s.c.l3  Law  J.Rep.(N.8.) 
Q.B.  88. 

(17)  I  Cr.  &  M.  779 ;  a.  c  2  Law  J.  Rep.  (n.s.) 
Excb.  276. 


rating  of  steam.  Whether  the  defendant 
contracted  to  sell  "  steam  coal,"  and  what  is 
the  meaning  of  "  steam  coal,"  are  questions 
for  the  jury,  and  are  not  to  be  decided  by 
us.  We  ought  to  be  liberal  in  making 
amendments.  The  power  was  given  to  the 
Judges  contemporaneously  with  the  re- 
striction of  the  counts  in  the  declaration ; 
and  we  ought  so  to  use  the  power  as  to 
make  the  remedy  co-extensive  with  the 
mischief.  It  is  a  fallacy  to  say  that  the 
plaintiffs  are  seeking  to  substitute  one  con- 
tract for  another.  It  is  in  truth  a  mistake 
about  the  same  contract ;  for  if  the  declara- 
tion had  contained  two  counts,  one  framed 
upon  the  advertisement,  and  the  other  upon 
the  express  contract  contained  in  the  in- 
voice, there  would  have  been  an  application 
to  strike  out  one  of  the  counts,  and  the 
plaintiffs  would  not  have  been  able  to  prove 
two  contracts.  There  is  but  one  contract, 
and  that  is  to  be  proved,  either  by  the  ad- 
vertisement, the  invoice,  or  the  order.  The 
plaintiffs  failed  by  reason  of  a  variance 
between  the  evidence  and  the  statement  of 
it  on  the  record.  We  are  at  liberty,  under 
the  statute,  to  make  the  rule  absolute  for 
the  amendment.  The  amendment  may, 
therefore,  be  made  on  payment  of  costs ; 
the  defendant  to  be  at  liberty  to  plead  de 
novo. 

Pabke,  B. — I  entertained  some  doubt  as 
to  the  power  of  this  Court  to  amend  at  com- 
mon law ;  but  I  think  this  case  falls  within 
the  statute,  and  that  an  amendment  ought 
to  be  made.  Mr.  Watson  contends  that 
there  are  two  contracts  in  this  case :  one 
upon  the  advertisement  and  another  upon 
the  invoice  ;  but,  in  truth,  there  is  no  pre- 
tence for  such  an  argument.  Upon  the 
facts  of  the  case  it  appears  that  the  adver- 
tisement forms  no  part  of  the  contract ;  we 
may,  therefore,  strike  out  all  that  appears 
in  the  advertisement.  The  plaintiffs  allege 
that  the  defendant  contracted  to  supply  coals 
fit  for  steam  navigation ;  that  was  the  sub- 
stantial merits  of  Uie  case ;  but  if  the  amend- 
ment had  been  made  at  Nisi  Prius  the  de- 
fendant might  have  contended  that  the  trial 
ought  to  be  postponed,  in  order  that  he 
might  consider  what  steps  be  ought  to  take. 
Was  there  then  a  variance,  or  was  there  really 
no  contract  of  the  kind  stated  in  the  de- 
claration ?  because  if  the  transaction  was 
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merely  tbe  sale  of  a  described  article,  the 
plaintiffs  could  not  succeed  in  this  action, 
as  it  was  merely  agreed  by  the  parties  that 
the  article  should  be  of  that  description. 
Chanter  v.  Hopkins  is  an  authority  as  to 
this  point:  as  to  that  question,  however, 
diere  is  evidence  for  the  jury.  The  rule 
ought  to  be  absolute  for  the  amendment. 

RoLFE,  B. — I  do  not  altogether  concur 
with  the  rest  of  the  Court,  although  I  quite 
agree  with  the  last  observation  of  my  Bro- 
ther Parke.  If  the  contract  alleged  is  not 
proved,  I  think  we  are  at  liberty  to  amend ; 
but  I  do  not  think  the  present  case  is  one 
for  amendment.  By  the  statute  the  amend- 
ment is  to  be  made  in  cases  of  variance  be- 
tween  the  proof  and  the  setting  forth  in  the 
record  of  contracts,  &c.,  not  material  to  the 
merits  of  the  case,  and  by  which  the  oppo- 
site party  cannot  have  been  prejudiced. 
Now  I  admit  that  that  does  not  mean  ma- 
terial to  the  trial;  but  still,  I  think,  that 
the  opposite  party  has  been  prejudiced,  as 
all  his  defence  has  been  struck  out.  I  en- 
tertain great  doubt  on  the  point;  but  as  my 
learned  Brothers  are  of  a  difi«rent  opinion, 
the  rule  will  be  absolute  for  a  new  trial. 

Platt,  B. — The  question  is,  if  the  plain- 
tiffs can  amend  their  declaration  ?  and  that 
turns  upon  the  question  whether  the  amend- 
ment relates  to  a  point  that  is  material 
to  the  merits  of  the  case.  I  think  it 
does  not,  although  it  is  material  to  the 
mode  of  bringing  the  case  before  a  jury. 
I  cannot  agree  with  my  Brother  Rolfe 
in  thinking  that  the  defendant  has  been 
injured  within  the  meaning  of  the  act  of 
parliament,  because  it  does  not  appear  to 
me  that  he  has  sustained  substantial  in- 
jury ;  and  he  ought  not  to  be  released  from 
contesting  the  substantial  merits  of  the  case. 
There  were  two  questions  to  be  tried  : 
first,  whether  the  contract  was  entered  into; 
second,  whether  it  was  broken.  If  there 
had  been  but  one  special  count,  it  might 
have  been  so  framed  as  to  try  the  real  ques- 
tion between  the  parties.  The  rule  will  be 
absolute,  on  payment  of  the  costs  of  the 
rule,  of  the  trial,  and  the  costs  of  and  occa- 
sioned by  the  amendment. 

Rule  absolute. 


} 


LEWIS  V.  PUXLET. 


1847. 

April  28. 

Devise— "  Eldest  Son,"  Constmetimof 
—Estate  Tail. 

A  testator  devised  his  real  estate  i*  these 
terms: — "  I  give  aU  mjf  real  estate  to  mj 
eldest  son  John  J.  L,  as  aforesaid,  for  i^ 
life,  and  to  his  eldest  legitimate  son,  after  hi 
death ;  and,  in  default  of  such  issue,  I  gite 
it  in  like  manner  to  my  son  Richard ;  and  is 
ease  that  he  has  no  legitimate  issue,  I  that 
give  it  in  like  manner  to  the  offspring  ai««l 
to  be  born  from  mg  dearest  wife  B,  and  is 
default  of  such  issue  to  my  own  right  hart 
for  ever."  "  /  have  not  provided  for  mg  soa 
Richard,  if  his  brother  John  lives,  buoMte 
I  know  he  is  otherwise  well  provided  for :" 
— Held,  thai  the  words  "  eldest  son  Jthm" 
were  words  of  limitation,  and  that  John  took 
an  estate  tail  in  the  premises  in  question. 

This  was  a  special  case,  sent  by  order 
of  Vice  Chancellor  Knight  Bruce  to  the 
Judges  of  this  Court  for  their  opinion. 
John  Lewis,  late  of  Henllan,  in  the  eoanty 
of  Pembroke,  Esq.,  was,  at  the  time  of 
making  his  will  and  of  his  decease,  seised 
in  fee  simple  of  certain  freehold  estates  ia 
the  counties  of  Pembroke  and  Carmarthen. 
On  or  about  the  28th  day  of  December 
1824,  he  duly  signed  and  published  his 
last  will  and  testament  in  the  terms  follow- 
ing:—"And  I  do  give  and  bequeath  the 
whole  of  the  residue  of  my  personal  pro- 
perty, after  the  payment  of  the  afomaid 
debts,  to  my  son  John  Lennox  GrifBth 
Poyer  Lewis ;  and,  in  case  of  his  death  be- 
fore he  attains  the  age  of  twenty-one  yean, 
then  to  my  son  Richard  Lewis ;  and,  incase 
of  his  death  before  he  attains  tw«ity-one 
years  of  age,  then  to  the  child,  shortly  about 
to  be  bom,  the  o£&pring  of  my  dearest  and 
most  affectionate  wife  Bessy ;  and,  in  case 
of  the  death  of  such  (Spring  brfore  it 
attains  the  age  of  twenty-one  years,  tbe 
interest  of  the  said  personal  property  I  give 
to  my  dearest  wife  Bessy,  and  alter  her 
death,  the  principal  to  be  equally  divided 
amongst  my  surviving  sisters.  I  abo  give 
all  my  real  estate  in  the  counties  of  P«B- 
broke  and  Carmarthen  to  my  ^ect  VM 
John  Lennox  Lewis  as  afoTMa^  ibr  Us 
life,  and  to  his  eldest  legitiomte  sob,  afttc 
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bis  death ;  and  in  default  of  such  issue,  I 
give  it  in  like  manner  to  my  son  Richard, 
and  in  case  that  he  has  no  legitimate  issue 
male,  I  then  give  it  in  like  manner  to  the 
offspring  about  to  be  bom  from  my  dearest 
wife  B««sy,  and,  in  default  of  such  issue,  to 
my  own  right  heirs  for  ever.  I  have  made 
no  provision  in  tliis  my  will  for  my  wife 
Bessy,  because  she  is  amply  provided  for 
by  my  settlement  made  on  her  before  mar- 
riage ;  neither  have  I  provided  for  my  son 
Richard,  if  his  brother  John  lives,  bwause 
I  know  he  is  otherwise  well  provided  for." 
On  the  13th  of  March  1834,  the  said  tes- 
tator, John  Lewis,  died,  leaving  the  said 
complainant  John  L.  G.  P.  Lewis,  his  eldest 
■on  and  heir-at-law,  surviving  him.  The 
question  in  the  above  case  is,  what  estate 
die  said  complainant  John  L.  O.  P.  Lewis 
took  under  the  wUl  of  his  father,  J.  Lewis, 
in  his  the  said  freehold  estates  in  the  coun- 
ties of  Pembroke  and  Carmarthen. 

Peacock,  for  the  plaintiff. — John  L.  G.  P. 
Lewis,  the  testator's  eldest  son,  took  an  estate 
tail  under  the  will.  Primd  facie,  the  words 
"eldest  son"  are  words  of  purchase,  but 
looking  at  the  testator's  intention,  they  must 
be  considered  as  words  of  limitation.  Bi' 
fitltCi  due,  cited  by  Hale,  C.J.  in  King  v. 
MeUing(_\'),  Milliner v,Itobiiuon(^2),  Robin- 
«(m  V,  Robinson  (3),  and  Robinion  v.  Hicks 

(4)  are  in  point    Doe  d.  Burrin  v.  CharUo* 

(5)  will  be  relied  on  by  the  other  side. 
Rudall,  for  the  defendant. — The  words 

"eldest  son"  are  deteriftio  person^ie,  and 
therefore  John  took  an  estate  for  life, 
with  remainder  to  his  eldest  son  in  fee— 
Chichester  v.  Oxenden  (6),  Doe  d.  Child  v. 
Wright  {1),  Gall  v.  £»*»««  (8),  Randall 
V.  Twshin  (9),  Doe  d.  Knott  v.  Lawton  (10). 
If  the  plaintiff  takes  an  estate  tail,  the  Court 
must  hold  the  words  "eldest  son"  tobenomen 
eoUeetivum,  which  it  is  submitted  cannot 
be   done  ;    they  are  descriptio  personee. 


(1)  1  Ventr.  231. 

(2)  Moore,  682. 

(3)  1  Burr.  38  ;  s.e.  2  Vea.  sen.  225. 

(4)  3Bro.P.C.  180. 

(5)  18c.  N.R.  290. 

(6)  4  Taant.  176. 

(7)  7£wt.269. 

(8)  1  Mo.  &  Sco.  466  :  a.  c  1  Ltw  J.  R«p.  (n.r.) 
C  P  95 

(9)  6  Tarnit  410. 

(10)  6  Sco.  SOS ;  ■.  0.  7  Law  J.  Rep.  (n  s.)  C.P. 
288. 


New  Series,  XV!.— Exc{ieq. 


This  case  is  decided  by  Doe  d.  Burrin  v. 
Charlton.  There  the  devise  was  to  Samuel 
Charlton  for  life,  remainder  to  the  eldest 
son  of  S.  Charlton,  but  for  want  of  such 
issue,  then  to  his  daughter  or  daughters  share 
and  share  alike  for  ever;  but  in  case  S. 
Charlton  had  no  issue,  tben  to  his  heirs 
and  assigns  for  ever.  It  was  held  that  S. 
Charlton  took  an  estate  in  tail  ^enera^. — He 
cited  The  King  v,  the  Marquis  of  Stafford 
(11). — The  main  point  is  Uiis — there  is  a 
devise  over  to  Richard,  and  the  question 
is,  whether  that  gives  John  an  estate  tail. 
There  is  no  devise  to  the  male  issue  of  John 
or  Richard ;  and  therefore,  if  an  estate  tail 
is  created,  it  must  be  by  implication.  If 
the  testator  had  intended  to  give  John  an 
estate,  by  which  he  might  defeat  the  estate 
of  his  eldest  son,  or  of  Richard,  he  would 
not  have  used  the  terms  he  has  used — Co. 
Lit.  20,  b,  Macknamara  v.  Lord  Whittoorth 
(12),  Goodtitle  d.  Cross  v.  JVoodhuU  (IS). 
In  a  subsequent  part  of  the  will,  the  testator 
says  he  has  not  provided  for  his  son 
Richard ;  but  if  the  plaintiff's  argument  ia 
correct,  he  had  already  provided  for  him. 
Murray  v.  Addenbrook  (14),  Goymour  v. 
Pt^^e (15),  Malcolm  v.  Taylor {\Q),  and 
Right  d.  Compton  v.  Compton  (17),  are  in 
point.  The  rule  in  Shelley 's  case  (18)  does 
not  apply  here. —  He  cited  Barnacle  v. 
Nightingale  {19),  Doe  d.  Gallini  v.  Gallini 
(20),  and  Doe  d.  Bean  v.  HaOey  (21). 

Peacock,  in  reply,  cited  Ginger  dem. 
White  V.  White  {22),  Edward  Seymor's 
case  {23),  Mellish  v.  Mellish  (24),  and  Doe 
d.  Garrod  v.  Garrod  (25). 

Pou,ocK,  C.B.  —  We  will  certify  our 
opinion  to  the  Vice  Chancellor  in  the  usual 

(11)  7Ea«t,521. 

(12)  Geo.  Cooper'*  Rep.  241. 

(13)  WiUes,  592. 

(14)  4  Russ.  407. 

(15)  7  Bear.  476. 

(16)  2  Run.  &  Myl.  416. 

(17)  9  East,  267. 

(18)  1  Rep.  93,  0. 

(19)  9  Juriat,  221. 

(20)  8  Ad.  8!  El.  340;  ».o.  3  Uw  J.  Rep.(N.s.) 
K.B.  71. 

(21)  8  Term  Rep.  (. 

(22)  WiUea,  348. 

(23)  10  Rep.  96. 

(24)  2B.&C.520;  s.c  2  Law  J.  Rep.  K.B.  4.;. 

(25)  2  B.  &  Ad.  87  i  8.  e.  9  Law  J.  Rep.  K.B. 
149. 
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way,  but  will  give  the  reasons  for  our 
opinion  now.  I  think  John  took  an  estate 
in  tail  male — [his  Lordship  here  read  the 
language  of  the  will].  I  entirely  adopt  the 
argument  of  Mr.  Peacock,  that  the  Court 
ought  to  explain  doubtful  words  by  those 
which  are  clear.  By  the  terms  of  this  will, 
John  Lewis,  the  eldest  son,  would  appear  at 
first  sight  to  take  an  estate  for  life,  and 
Mr.  Rudall's  argument  is,  that  that  estate 
cannot  be  enlarged  into  a  fee.  We  are  only 
to  inquire  into  the  course  of  the  estate  whe- 
ther the  words  "  eldest  son"  are  designatio 
personee,  or  nomen  coUeetivum.  I  think 
that  the  eldest  son  took  an  estate  in  tail 
male  in  the  premises  in  question. 

Parke,  B. — I  am  of  the  same  opinion, 
and  for  the  same  reasons  as  those  given  by 
the  Lord  Chief  Baron.  If  the  only  clause 
in  the  will  had  been  a  devise  to  John  Lewis 
for  his  life,  and  to  his  eldest  legitimate  son 
after  his  death,  that  would  have  been  an 
estate  for  life  to  John,  and  an  estate  in  fee 
to  his  son.  But  looking  at  the  context,  it 
clearly  appears  that  all  the  estates  are  to 
be  of  the  same  nature,  and  in  one  and  the 
same  position.  Now,  unless  an  estate  tail 
were  given  to  the  two  latter  children  they 
would  not  take  anything.  It  is  clear  that 
the  testator  meant  that  Richard  and  the 
offspring  about  to  be  bom  of  the  testator's 
wife,  were  to  take  an  estate  in  tail  male ; 
and  as  all  his  children  were  to  take  the 
same  estates,  he  intended  his  eldest  son  also 
to  take  an  estate  of  the  same  kind.  The 
cases  cited  do  not  bear  much  upon  the 
point;  perhaps  the  one  most  resembling 
this  case  is  that  of  Goodtitle  dem.  Cross  v. 
WoodhuU.  The  words  "eldest  son"  are 
not  descriptio  personee,  but  nomen  coUec- 
tivum, 

RoLFE,  B. — I  am  of  the  same  opinion ; 
and  I  will  only  add  a  few  words  to  what 
has  fallen  from  the  rest  of  the  Court.  The 
question  is,  whether  John  takes  an  estate 
for  life  or  an  estate  tail.  Mr.  Rudall  con- 
tends, that  as  the  testator  has  stated,  in  a 
subsequent  part  of  his  will,  that  he  has  not 
provided  for  his  son  Richard  in  case  John 
dies,  that  shews  that  John's  interest  b  an 
estate  for  life.  But  it  seems  to  me  that 
that  statement  in  the  will  rather  fits  the 
case  of  an  estate  tail  than  one  for  life ;  for 
in  the  latter  case  it  would  not  be  correct 
to  say  that  he  had  made  no  provision  for 


Richard.  The  inference  to  be  derived  from 
this  observation  is  not  strong,  but  it  eoa- 
firms  the  view  this  Court  has  taken. 

Platt,  B. — I  agree  with  the  rest  of  the 
Court,  The  words  of  the  will  are,  "  I  give 
to  my  eldest  son  J.  L.  Lewis  as  afore^d, 
for  his  life,  and  to  his  eldest  legidmate  son 
after  his  death,  and  in  default  of  such  isme 
I  give  it  in  like  manner  to  my  son  Richaid." 
That  is  to  say,  he  gives  the  same  estate  to 
Richard  as  to  John.  Where,  then,  aie  the 
limitations  upon  that  gift?  The  words  used 
are  "  and  in  case  he  has  no  legitimate  isne." 
That  means  that  Richard  is  to  take  an 
estate  tail,  and,  therefore,  that  the  estate  of 
John  was  to  be  an  estate  tail,  and  not  for 
his  life.  If  this  wUl  is  to  be  constmed  in 
the  manner  contended  for  by  Mr.  Rndall, 
the  word  "  such"  must  be  inserted  before 
the  words  "  legitimate  issue  male ;"  but  no 
such  word  ought  to  be  introduced.  In  the 
former  part  of  the  will  the  testator  uses 
these  words  "  and  in  default  of  such  isttt  I 
give  it  in  like  manner,"  &c.  The  wordi 
"  such  issue"  there  mean  "  Intimate  itsne 
male,"  and  the  words  "  such  issue,"  in  the 
latter  part  of  the  will,"  confirm  the  vie* 
taken  by  the  Court  of  the  fonner  part. 
Our  opinion,  therefore,  is  in  fiavour  of  the 
plaintiiS'. 

A  certificate,  in  conformity  with  the  above 
opinion,  was  afterwards  sent  by  the  Court 
to  the  Vice  Chancellor  Knight  Bruce. 


} 


SPRY  e.  GALLOP. 


1847. 
April  21 

Clergy — Right  to  Burial  Fees — Cvslom— 
Act  of  Parliament. 

Debt  by  the  plaintiff,  the  rector  of  St, 
Marylebone,  and  the  minister  of  the  nea 
church  of  that  parish,  against  the  defendant, 
who  was  the  master  of  the  parish  work- 
house, to  recover  fees  alleged  to  be  due  upon 
the  burial  of  certain  paupers.  The  ij  1  Geo.  3. 
c.  1 5 1 .  empowered  the  vestrymen  of  St.  Mary- 
lebone to  purchase  land  for  erecting  a  nea 
church  and  making  a  cemetery.  By  sec- 
tion 35.  Dr.  H.  and  his  successors  were  de- 
clared to  be  ministers  of  the  newchurch,and 
the  patron  of  the  living  was  empowered  to 
appoint  successively  ministers  of  the  neti 
church,  who  were  to  enjoy  such  oblatiM*, 
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m>rtuarie$,  gleha,  tithes,  profits,  and  other 
eeeksiastieal  dmes  as  the  present  minister 
ought  to  have.  By  section  49.  the  vestrymen 
were  empowered  to  settle  the  rates  and  fees 
for  burial  in  the  cemetery,  and  to  alter 
and  amend  the  same.  By  section  50.  the 
vestrymen  were  prevented  from  reducing  the 
burial  fees  helaw  the  amount  payable  in  the 
then  cemetries  of  the  parish.  By  section  71. 
thevestrywereempoweredtoborrow\50,000l. 
ispon  the  credit  of  the  rates  and  burial  fees, 
and  to  assign  any  portion  of  such  rates  or 
fees  to  the  parties  advancing  the  money.  In 
173S  the  then  minister  and  the  parish  autho- 
rities referred  to  a  third  party  the  settle- 
ment of  the  minister's  fees,  and  a  table  of 
feeswat  accordingly  prepared  by  the  referee. 
From  the  year  1 733  down  to  the  year  1 838,  a 
fee  of  Is.  6d.  was  paid  by  the  parish  officers 
to  the  rector,  for  the  burial  of  a  pauper  in  any 
of  the  cemeteries  of  the  parish.  From  1835 
to  the  present  time  the  sum  of\s.  6d.  has  been 
paid  to  the  rector,  and  Is.  to  the  clerk  and 
sexton,  in  pursuance  of  a  table  of  fees,  settled 
by  the  vestry,  containing  the  following  item  : 
— "  Paupers  from  the  worlehouse  2s.  6d." 
The  defendant  had  given  orders  for  the 
burial  of  certain  paupers  in  the  cemetery  of 
the  new  church.  The  burial  service  was 
not  performed  by  the  plaintiff  or  any  of  his 
curates,  but  by  the  reader  of  one  of  the  chapels 
M  the  parish : — Held,  that  the  fees  in  ques- 
tion were  due  oiUy  by  immemorial  custom  or 
by  some  act  of  parliament ;  that  no  such  im- 
memorial custom  was  stated  in  the  case,  nor 
were  the  Court  empowered  by  the  parties  to 
infer  as  a  jury  the  existence  of  such  a  custom; 
and  that  no  such  fees  were  due  by  virtue  of 
the  act  of  parliament. 

Debt  by  the  plaintiff,  the  rector  of  the 
parish  of  St.  Marylebone,  and  the  minister 
of  the  new  church  of  that  parish,  against 
the  defendant,  to  recover  the  sum  of  I., 
as  fees,  in  respect  of  the  burial  of  certain 
paupers  of  that  parish. 

Plea — Never  indebted. 

The  following  case  was,  by  consent  of  the 
parties,  stated,  for  the  opinion  of  this  Court. 

The  plaintiff,  the  Rev.  Dr.  Spry,  became 
in  1825,  and  still  is,  rector  of  the  parish  of 
St.  Marylebone,  in  the  county  of  Middlesex, 
and  minister  of  the  new  church  of  that 
parish  mentioned  in  the  acts  of  parliament 
hereinafter  referred  to.    Several  acts  of  par- 


liament for  the  building  of  churches  and 
chapels  in  that  parish,  and  for  the  creation 
of  a  select  vestry  therein,  have  been  passed, 
and  upon  the  construction  of  the  acts  herein- 
after mentioned  the  present  question  arises. 
By  the  statute  51  Geo.  3.  c.  151,  intituled 
'  An  act  to  enable  the  vestrymen  of  the 
Parish  of  St.  Marylebone,  in  the  county  of 
Middlesex,  to  build  a  new  parish  church 
and  two  or  more  chapels,'  &c.,  after  reciting 
with  other  statutes  the  statute  46  Geo.  8. 
c.  124.  to  enable  the  vestrymen  of  the 
parish  of  St.  Marylebone  to  provide  an  ad- 
ditional cemetery  or  burial  ground  for  the 
parish,  and  to  erect  a  chapel  thereon,  &c., 
and  reciting  that  the  said  vestrymen  had 
purchased  a  piece  of  ground  and  inclosed 
the  same  for  an  additional  cemetery  for  the 
said  parish  and  erecting  a  chapel  thereon, 
but  that  the  said  piece  of  gpround  had  not 
then  been  consecrated,  nor  had  any  church 
or  chapel  been  erected  or  built  thereon,  it 
was  enacted  that  the  said  recited  acts  be 
repealed,  and  by  section  2.  it  was  enacted, 
that  the  vestrymen  under  35  Geo.  3.  c.  73. 
be  empowered  to  carry  that  present  act  into 
execution.  By  section  14.  the  said  vestry 
are  empowered  to  purchase  lands  within 
the  said  parish  for  erecting  a  new  parish 
church,  and  also  two  or  more  chapels,  and  fi>r 
making  any  roads  or  approaches  to  the  same, 
or  to  the  cemeteries,  and  also  for  providing 
buildings,  &c.  for  the  residence  of  a  clei^- 
man,  clerk,  and  sexton  in  the  said  cemetery. 
By  section  26.  the  vestrymen  are  empowered 
to  enter  into  any  contract  for  building, 
repairing,  &c.  the  said  church,  chapels,  &c., 
and  the  said  piece  of  ground  so  purchased 
and  intended  for  a  cemetery,  and  for  erecting 
a  chapel  thereon,  &c.  By  section  29.  it  is 
enacted,  that  the  said  piece  of  ground  so 
purchased  in  pursuance  of  46  Geo.  3.  c.  124. 
for  a  cemetery  and  for  erecting  a  chapel, 
should  be  vested  in  the  said  vestrymen 
subject  to  the  provisions  of  this  act.  By 
section  31.  vestrymen  are  empowered  to 
build  a  chapel  upon  the  said  piece  of  ground 
so  purchased  for  a  burial-ground,  and  also 
to  build  a  house  thereon  for  the  residence  of 
the  minister,  to  be  appointed  as  thereinafter 
mentioned,  for  the  burying  of  the  dead  in 
the  said  cemetery,  and  another  house  for  the 
use  of  the  clerk  or  sexton. 

By  section  33.  it  is  enacted,  that  so  soon 
as  the  said  piece  of  ground  for  a  cemetery 
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shall  have  been  consecrated,  the  same  shall 
for  ever  be  used  as  an  additional  cemetery. 
By  section  35.  Dr.  Hislop  (the  then 
minister  of  the  said  parish),  and  his  succes- 
sors, were  declared  to  be  ministers  of  the 
said  new  church,  and  the  Duke  of  Portland 
(then  the  patron  of  that  living)  and  his  suc- 
cessors were  empoM'ered  upon  every  vacancy 
to  appoint  a  fit  person  to  be  minister  of  the 
said  new  church,  which  person  and  persons 
and  his  and  their  successors  so  to  be  nomi- 
nated and  appointed,  shall,  after  such  nomi- 
nation, be  ministers  successively  of  such 
new  church,  and  shall  have  and  enjoy 
such  oblations,  mortuaries,  Easter-offerings, 
glebes,  tithes,  profits,  commodities,  and 
other  ecclesiastical  dues  and  duties,  arising 
within  the  said  parish,  as  the  present  min- 
ister ought  to  have  and  enjoy,  or  that  any 
of  his  predecessors  (ministers  of  the  said 
parish)  ought  to  have  had  and  enjoyed. 
By  section  41.  it  was  enacted,  that  when 
the  said  piece  of  ground  so  purchased  for  a 
cemetery,  or  for  erecting  a  chapel,  should  be 
consecrated,  the  said  Duke  of  Portland,  or 
the  persons  for  the  time  being  entitled, 
should  from  time  to  time  appoint  a  minister 
of  the  church  of  England,  to  oificiate  for  life, 
or  during  pleasure,  in  burying  the  dead  in 
the  said  intended  cemetery ;  and  also  that 
when  the  said  chapel  should  be  finished  and 
consecrated,  the  said  Duke  of  Portland,  or 
the  persons  entitled,  should  appoint  a  reaider 
to  perform  divine  service  in  the  said  chapel ; 
and  the  said  Duke  of  Portland,  &c.,  were 
thereby  empowered  to  appoint  a  clerk  and 
sexton,  with  the  consent  and  approbation 
of  the  said  vestrymen ;  and  that  the  said 
reader,  preacher,  clerk,  and  sexton  should 
receive,  for  their  respective  salaries,  such 
sums  of  money  yearly  as  the  said  vestry- 
men should  think  fit  to  appoint.  By 
section  46.  the  minister  of  the  other  chapels 
to  be  built  is  to  receive  such  salary  as  the 
said  vestrymen  shall  think  fit  to  appoint. 
By  section  49.  the  said  vestrymen  are 
empowered  to  settle  the  rates  and  fees  for 
burial  of  the  dead  in  the  vaults  of  the  said 
new  church,  and  of  all  the  chapels  to  be  built 
on  and  in  the  said  intended  cemetery,  and 
in  the  vaults,  and  to  make  such  rules  con- 
cerning burials,  and  for  keeping  the  said 
new  church,  chapels,  and  vaults  in  good 
repair,  and  to  alter  and  amend  such  rates 
and  fees,  and  to  make  such  other  rates,  &c., 


as  should  to  them  appear  reasonable.  By 
section  SO.  it  is  provided,  that  nothing  io 
that  act  should  enable  the  vestrymen  to 
reduce  the  rates  or  fees  to  be  payable  for 
every  burial  in  the  said  vaults  and  cemetery 
to  less  sums  than  were  then  payable  accoid- 
ing  to  the  classes  or  divisions  of  the  said 
vaults  and  cemetery  for  burials  in  the  then 
present  cemeteries  of  the  said  parish,  but 
the  same  should  be  due  and  payable  to,  and 
might  be  demanded  and  taken  by,  the  per- 
sons entitled  thereto,  anything  therein  con- 
tained to  the  contrary  notwithstanding. 
By  section  52.  the  vestry  are  empowered 
to  let  the  pews  in  the  said  new  chmdi 
and  chapels,  and  to  receive  the  pew  rent*. 
By  section  61.  the  vestrymen  are  em- 
powered to  make  rates  for  the  purposes 
of  the  act,  not  to  exceed  4d.  in  the  pound. 
By  section  71.  it  is  enacted,  that  in  order 
to  enable  the  said  vestrymen  to  carry 
the  several  purposes  of  this  act  into  im- 
mediate execudon,  it  shall  and  may  be 
lawful  for  them  firom  time  to  time  to  borrow 
at  interest  such  suras  of  money,  not  exceed- 
ing in  the  whole  150,000/.  at  any  one  time, 
as  they  shall  judge  necessary  for  the  pur- 
poses of  the  act,  upon  the  credit  of  the  ntea 
and  fees  arising  on  account  of  burials  in 
the  said  new  church  and  chapels,  and  in  the 
said  cemetery,  and  also  on  the  rates  and  fees 
arising  on  account  of  burials  in  any  other 
cemetery,  burial -ground,  or  vault,  within  the 
said  parish,  and  on  the  sums  of  money  re- 
ceived for  the  rents  of  pews  in  the  said  new 
church  and  chapels,  and  upon  the  credit  of 
the  rates  or  assessments  levied  and  collected 
by  virtue  of  this  act,  and  by  writing  to  ss- 
sign  all  or  any  part  of  the  said  fees,  costs, 
rates,  or  assessments  to  such  persons  as  shall 
lend  or  advance  any  money  thereon.  By 
section  72.  the  said  vestry  are  empowered 
to  raise  money  by  annuities.  By  section 
78.  it  is  enacted,  that  all  monies  arising 
from  such  fees,  rents,  rates,  or  assessments, 
and  all  money  that  might  be  borrowed 
by  the  said  vestrymen  by  virtue  of  that 
act,  should  be  applied  towards  carry- 
ing the  several  purposes  of  tliat  act  into 
exefution.  By  section  80.  it  is  enact«i, 
that  if  at  any  time  hereafter  all  the  money 
wliicli  shall  have  been  borrowed  by  virtue 
of  this  act  shall  be  paid  oft'  and  discharged, 
and  the  monies  arising  from  the  rents  of  the 
pews  ill  the  said  iu  tended  church  and  chapels, 
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and  the  rates  and  fees  received  on  account 
of  burials  within  the  several  cemeteries, 
burial-grounds,  and  vaults  within  the  said 
parish,  and  from  the  rates  or  assessments  to 
be  raised,  levied,  and  collected  by  virtue  of 
this  act  shall  be  more  than  sufficient  for 
paying  the  several  annuities  and  annual 
sums  of  money  to  be  paid  by  way  of  tontine, 
and  the  several  other  annual  sums  and 
salaries  to  be  paid  by  this  act,  and  the 
repairs  of  the  said  intended  new  church 
and  chapels,  and  other  buildings  and  con- 
veniences to  be  erected,  purchased,  or  taken, 
by  virtue  thereof,  and  all  the  costs  attend- 
ing the  execution  of  the  same,  then  it 
shall  and  may  be  lawful  for  the  said  vestry- 
men to  apply  such  surplus  monies  to  such 
parochial  purposes  as  the  said  vestrymen 
shall  think  right  and  proper,  and  as  shaU, 
in  their  judgment,  be  for  the  use  and  benefit 
of  the  parishioners  of  the  said  parish  ;  and 
all  such  rates  and  assessments  on  lands, 
tenements,  or  hereditaments  shall  thence- 
forth cease  and  be  no  longer  raised.  By 
section  89.  it  is  provided,  that  nothing 
therein  contained  shall  operate  to  lessen  or 
alter  the  right  of  the  Duke  of  Portland,  or 
the  person  for  the  time  being  entitled  to  the 
■aid  rectory  or  advowson,  to  the  ecclesiasti- 
cal dues,  oblations,  &c.,  belonging  thereto. 

On  the  piece  of  ground  stated  to  have 
been  purchased  for  a  burial-ground,  in  the 
preamble  of  the  statute  51  Geo.  3,  the 
vestrymen  of  the  said  parish,  in  or  about 
the  year  1814,  built  a  chapel,  underthe  pro- 
visions of  the  said  act,  and  the  rest  of  the 
ground  was  converted  into  a  cemetery,  under 
the  provisions  of  the  same  act,  and  that 
ground  was  duly  consecrated  as  a  burial- 
ground  in  the  month  of  Hay  1814.  The 
chapel  is  named  St.  John's  Chapel,  Mary- 
lebone,  and  the  cemetery  is  called  the  burial- 
ground  of  St.  John's  Chapel.  It  appears 
by  the  parish  books,  that  before  the  passing 
of  that  act,  so  far  back  as  the  year  1733, 
the  surplice  fees  for  the  burials  in  the  said 
parish  were  received  and  paid  to  the  minister 
of  the  said  parish  for  his  own  use,  and  were 
one  of  the  profits  of  that  living ;  and  a 
fee  has  since  the  passing  of  the  said  act 
beeu  paid  to  the  rector  for  all  burials  in 
the  cemetery  of  the  said  parish,  except 
in  regard  to  the  pauper  burials.  An  ob- 
jection was  taken  in  June  1838  to  the 
payment  of  any  fee  to  the  rector.     Under 


the  provisions  of  the  said  act  the  vestry 
settled  the  amount  to  be  received  as  fees 
payable  for  the  burials  of  the  dead  in  the 
vaults  of  the  parish  church  and  chapels 
and  in  the  cemetery ;  and  the  fees  for  all 
burials  in  the  said  ground  called  the  burial- 
ground  of  St.  John's  Chapel  have  been 
received  by  the  plaintiff  and  his  predecessor 
ministers  of  the  parish  respectively  since 
the  consecration  of  the  said  burial-ground, 
without  any  claim  or  objection  except  as 
herein  mentioned.  That  in  the  year  1733 
it  was  by  the  vestry,  on  the  part  of  the 
parish,  and  by  Mr.  Garwood,  the  then  minis- 
ter of  the  parish,  on  his  own  part,  referred 
to  Major  Hanway  to  settle  the  minister's 
fees  and  the  fees  of  the  parish  clerk, 
and  sexton  or  grave-digger  for  burials  in 
the  church,  church-yard,  and  new  barying- 
ground,  and  it  was  resolved  that  his  deter- 
mination in  writing  should  be  final  and  deci- 
sive. In  pursuance  of  this  reference  Major 
Hanway  prepared  a  table  of  fees,  which 
was  signed  by  him  at  a  special  vestry  called 
for  that  purpose,  and  was  afterwards,  at  the 
same  vestry,  signed  by  Mr.  Crarwood,  and 
the  churchwardens  and  inhabitants  present. 
Such  table  of  fees  was  afterwards,  in 
pursuance  of  a  resolution  of  the  vestry, 
submitted  to  the  Earl  and  Countess  of 
Oxford,  as  patrons  of  the  said  living,  and 
approved  of  by  them,  and  was  subsequently 
confirmed,  at  the  instance  of  the  vestry,  by 
a  faculty  of  the  diocesan  court  of  London. 
This  table  of  fees  was,  by  order  of  the 
vestry,  afterwards  entered  in  the  minute 
book  of  their  proceedings  and  printed  for 
general  use.  These  proceedings  appear  in 
the  minutes  of  the  vestry,  and  of  a  com- 
mittee appointed  by  the  vestry  to  consider 
the  inclosing  and  fencing  the  said  new 
burial-ground.  Extracts  from  the  said  mi- 
nutes of  the  vestry,  and  of  the  said  com- 
mittee, and  a  copy  of  such  table  of  fees  are 
hereunto  annexed,  and  are  to  be  taken  as 
part  of  this  case. 

The  accounts  of  the  overseers  of  the  poor 
of  the  said  parish  are  in  existence  for  the 
year  ending  the  4th  of  May  1683,  and  for 
the  year  ending  Easter  1688,  and  from  the 
year  1730  to  the  present  time.  In  the  ac- 
counts of  the  overseers  for  the  years  1683 
and  1688,  and  in  the  accounts  of  the 
overseers  for  each  of  the  years  1730,  1731 
and  1732,  there  are    charges  for  coffins 
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and  digging  graves  for  the  poor,  and 
for  carrying  the  bodies  of  the  poor  to  the 
grave.  The  earliest  payments  to  the  rector 
are  the  following  items,  that  is  to  say,  in 
the  account  of  Mr.  £.  Dewsal,  one  of  the 
then  overseers  of  the  parish,  of  disburse- 
ments for  the  poor  for  the  year  1732,  is 
contained  the  following  entry  : — "  June  11. 
— Mr.  Garwood,  as  per  order,  2Sl,"  The 
next  entry  is  in  the  account  of  disburse- 
ments for  the  year  1733  by  Mr.  J.  Coppen- 
dale,  one  of  the  overseers  of  the  parish,  as 
follows : — "  May  27. — Paid  Mr.  Garwood 
his  fees  for  burying  casual  poor,  1/.  10s.," 
and  in  the  same  year,  in  the  account  of 
disbursements  of  Mr.  W.  Boozshers,  the 
other  overseer,  is  the  following : — "  May  27. 
— Paid  Mr.  Garwood,  for  the  burial  of 
twenty-nine  poor  persons,  21.  3s.  6d."  From 
the  year  1733  down  to  the  fifteenth  year  of 
the  reign  of  George  the  Third,  the  diurch- 
wardens  and  overseers  of  the  poor  of  the 
said  parish  paid  to  the  rector  of  the  parish 
a  fee  of  \s.  6d.  out  of  the  poor's  rate  of  the 
parish  for  the  burial  in  any  of  the  cemeteries 
of  the  parish  of  any  pauper  from  the  work- 
house ;  and  firom  the  fifteenth  year  of  the 
reign  of  George  the  Third  down  to  the  year 
1838,  the  directors  and  guardians  of  the 
poor  of  the  parish  continued  to  pay  the 
rector  of  the  parish,  out  of  the  poor's  rate 
of  the  parish,  a  similar  fee  of  Is.  6d,  upon 
the  burial  in  any  of  the  cemeteries  of  the 
parish  of  any  pauper  from  the  workhouse ; 
but  in  the  year  1838  the  directors  and 
guardians  of  the  poor  of  the  parish  ob- 
jected and  refused  to  pay  any  fee  to  the 
rector  upon  the  burial  of  paupers  from  the 
workhouse  in  the  St.  John's  Wood  burial- 
ground  aforesaid,  of  which  the  plaintiff,  in 
the  same  year,  had  notice ;  and  no  fee  since 
that  time  has  been  paid  to  the  rector  upon 
the  burial  of  a  pauper  in  the  said  burial- 
ground. 

In  pursuance  of  the  above  statute  of 
51  Geo.  3.  c.  1,51,  a  table  of  fees  was,  in 
February  1835,  settled  by  the  vestrymen 
of  the  parish,  in  which  table  is  an  item  as 
follows : — '*  Paupers  from  the  workhouse 
2s.  6d."  Of  such  fee  of  2s.  6<i.  the  sum 
of  Is.  6d,  has  always  been  paid  to  the 
rector,  and  Is.  to  the  parish  clerk  and  sex- 
ton, and  a  payment  of  Is.  to  the  parish 
clerk  and  sexton  upon  every  burial  from 
the  workhouse  has  been  continued  to  be 


paid  from  the  month  of  June  1838  to  the 
present  time.  A  copy  of  the  said  last- 
mentioned  table  of  fees  is  annexed  to  and 
is  to  form  part  of  this  case. 

The  defendant  at  the  time  of  giving  the 
orders  hereinafter  mentioned  was  master  of 
the  workhouse,  and  as  such,  since  the  year 
1838,  gave  orders  to  Mr.  Tookey,  the 
deputy  clerk  and  sexton  of  the  said  parish, 
for  the  burial  of  ten  paupers  who  died  in 
the  workhouse,  and  were  buried  in  the  ce- 
metery of  the  parish,  called  the  burial- 
ground  of  St.  John's,  being  the  new  bnry- 
ing-ground  above  mentioned,  one  of  which 
notices  was  in  the  following  words: — 
"  Parish  of  Saint  Marylebone,  January  91, 
1838. — Let  Isabella  Harvey,  charworaan, 
aged  seventy-three  years,  be  buried  at  the 
charge  of  Uie  parish. — George  Gallop. — 
To  Mr.  Tookey,  Saint  Marylebone,  Higji 
Street." — ^The  other  notices  are  substan- 
tially the  same.  On  receiving  such  orden, 
Mr.  Tookey  gave  notice  that  such  fanenls 
would  take  place  to  Mr.  Wharton,  who  bad 
been  duly  appointed  under  the  4 1st  seetioo 
of  the  said  act  of  51  Geo.  3.  c  151,  a* 
rector,  to  perform  divine  service  and  preach 
in  the  said  chapel,  and  he  sccoidhiglj 
attended  and  buried  the  stud  panpeis  in 
the  said  ground.  No  person  has  been 
appointed  under  the  41st  section  of  the 
51  Greo.  3.  c.  151.  to  bury  the  dead  in  the 
St.  John's  Wood  buriyl-ground,  nor  did  the 
plaintiff  or  any  of  his  curates,  or  any  per* 
son  appointed  by  the  plaintiff,  officiate  at 
any  of  the  said  burials :  but  the  pluntiff 
contends  that  the  said  Mr.  Wharton  must 
be  taken  to  have  acted  as  his  curate  at 
under  his  authority  for  that  purpose.  The 
plaintiff  claims  a  fee  of  Is.  dd.  for  each  of 
such  burials. 

It  is  to  be  taken  for  the  purposes  of  this 
case  that  the  defendant  is  the  party  liaUe 
for  such  fees  if  the  plaintiff  be  entitled  to 
be  paid  fees  for  the  burial  of  paupers  in  the 
said  last- mentioned  burial-ground.  The 
pleadings,  of  which  a  copy  is  annexed,  are  to 
form  and  be  considered  part  of  this  case. 

The  question  for  the  opinion  of  the  Court 
is,  whether  or  not  the  plaintiff  is  entitled 
to  recover  by  action  in  one  of  the  superior 
courts  of  law  at  Westminster  a  fee  of  1«-  6it. 
for  each  of  the  said  burials  in  the  burial- 
ground  of  St.  John's  Chapel.  If  he  is 
so  entitled  a  judgment  shall  be  entered 
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against  the  defendant  in  this  action  by  con- 
£Msion  for  £  ,  immediately  after  the 

decision  of  this  case,  or  otherwise,  as  the 
Court  may  think  fit.  But  if  the  Court  is 
of  opinion  that  he  is  not  entitled  to  recover 
such  fee  by  an  action  in  one  of  the  superior 
courts  of  law  at  Westminster,  then  the 
plaintiff  agrees  to  enter  a  nolle  prosequi  in 
this  action  immediately  aftef  the  decision  of 
this  case,  or  otherwise,  as  the  Court  may 
think  fit,  and  that  judgment  shall  be  entered 
accordingly. 

The  plaintiff's  points  for  argument  were, 
that  he  is  under  the  circumstances  above 
detailed  entitled  to  the  fee  of  Is.  6i.  for 
each  of  the  said  burials  mentioned  in  the 
ease,  and  that  such  fee  is  recoverable  by 
action  at  law.  The  defendant's  points  were, 
that  a  fee  is  not  legally  payable  on  the 
borisls  mentioned  in  the  case.  That  if  the 
same  is  payable,  the  plaintiff  is  not  entitled 
to  receive  the  same ;  and  that  such  fee  is 
not  recoverable  by  action  at  law. 

The  case  was  argued  on  the  18th  of 
January  last,  by  Watson,  on  behalf  of  the 
plaintiff,  and  Martin,  for  the  defendant. 

Watson,  for  the  plaintiff. — The  first  ques- 
tion in  this  case  is  whether  the  plaintiff  is 
entitled  to  the  fees  in  question.  He  is  so 
entitied.  This  is  not  a  fee  due  to  the 
minister  of  common  right,  but  a  customary 
fSee.  In  1733,  the  fees  payable  to  the 
minister  were  settied  by  Major  Hanway, 
and  have  been  paid  from  that  time  up  to 
the  year  1888,  without  question.  The 
effect  of  the  S5th  and  50th  sections  of 
151  Qeo.  3.  is  that  the  vestry  have  power  to 
alter  the  fees  but  not  to  reduce  them.  The 
statute  recognizes  the  recent  fees  as  being 
payable  to  the  minister.  The  fact  that  the 
fees  due  to  the  minister  were  ««M/«<i  in  1733 
shews  that  they  existed  previously.  The 
present  case  is  almost  decided  by  that  of 
Spry  V.  Emperor  (1 ).  That  case  determined 
that  the  plaintiff  was  entitled  to  fees,  and 
the  only  difference  was  that  those  were  not 
fees  for  pauper  burials. — He  cited  as  to  this 
point  3  Bum's  Eccles.  Law,  '  Offering,' 
Boffers's  Eceles.  Law,  125, 128, 1  GUis.  Cod. 
2nd  edit.  542,  543,  Topsail  v.  Ferrers  (2), 
Andrews  v.  Cawthome(s),  Gilbert  v.  Buz- 

(1)  6  Mm  &  Well.  639;  ■.&  10  Law  J.  Rep. 
(K.s.)  Ezdi.  50. 

(2)  Hob.  175. 
(S)  Willes,  536. 


zard  (4). — Secondly,  the  plaintiff  is  entitled 
to  recover  these  fees  by  action  at  law.  First, 
he  may  recover  them  if  they  are  customable 
fees,  and  it  is  immaterial  that  they  are 
spiritual  fees — 11  Hen.  7.  p.  14.  pi.  8.  If 
this  question  were  attempted  to  be  tried  in 
the  ecclesiastical  court,  prohibition  would 
lie.  Secondly,  the  plaintiff  is  entitled  to 
recover  these  fees  in  a  court  of  law,  as  they 
are  made  payable  by  act  of  parliament ;  and 
that  being  so,  it  is  immaterial  that  the  plain- 
tiff is  a  spiritual  person.  When  this  case 
came  before  the  ecclesiastical  court  in  Spry 
V.  the  Directors,  ^c,  of  Marylehone  (5) 
the  Judge  of  that  court  held  that  he  had 
no  jurisdiction.  In  Vin.  Abr,  'Fees,'  H. 
pi.  7.  a  prohibition  was  granted  to  stay  an 
action  commenced  by  a  parish  clerk  in  the 
consistory  court  for  his  fees ;  and  the  prohibi- 
tion was  granted  on  the  ground,  that  as  his 
office  was  temporal,  whatever  was  given  for 
the  service  of  tiiat  office  must  be  of  temporal 
conusance. — He  also  mentioned  and  re- 
ferred to  Goody  v.  Penny  (6),  and  Carden 
V.  the  General  Cemetery  Company  (7). 

[PoixocK,  C.B. — This  is  not  an  action  to 
recover  fees  already  paid,  as  in  Spry  v.  Em- 
peror, but  to  recover  the  fee  itself.] 

Martin,  for  the  defendant.  —  The  fee 
claimed  in  this  case  can  be  due  by  custom 
only,  and  the  party  claiming  it  is  bound  to 
establish  his  right  to  it.  It  can  be  due 
only  for  service  actually  performed.  Com. 
Dig.  'Cemetery,'  (B,)  The  Dean  of  Exe- 
ter's case  (8),  Topsail  v.  Ferrers,  Bur- 
deaux  v.  Lancaster  (9).  There  is  no 
evidence  of  any  custom  in  this  case,  which 
to  be  good  must  have  existed  from  the  time 
of  Richard  the  First :  and  with  regard  to  the 
act  of  parliament,  it  is  plain  that  the  burial 
fees  ought  to  be  paid  to  the  burial  minister, 
and  not  to  the  minister  of  the  new  church. 
In  this  case  no  burial  minister  has  been  ap- 
pointed to  act,  and  neither  the  plaintiff  nor 
his  curates  ofiiciated  at  fkaerals.  The  right 
to  these  fees  cannot  depend  on  the  49th 
section,  for  that  was  intended  only  to  protect 

■  (4)  2  Hagg.  Coniist.  Rep.  233 ;  •.  o.  3  PhiL  Eeo. 
Rep.  360. 

16)  2  Cart  14. 

(6)  9  Mee.  &  Wels.  687 ;  s.  o.  II  Law  J.  Rep. 
(H.S.)  Exeb.  289. 

(7)  6  Ring.  N.C.  253  j  s.o.  8  Uw  J.  Rep.  (n.s.) 
C.P.  163. 

(8)  ISelk.  334. 

(9)  Ibid.  332. 
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the  mortgagees  and  perhaps  the  minister, 
and,  indeed,  was  repudiated  by  the  counsel 
for  the  plaintiff  in  Spry  v.  Emperor.  In 
that  case  Lord  Abinger  says,  that  unless 
the  fee  is  payable  by  custom  it  is  not  pay- 
able at  all.  Then  with  regard  to  the  remedy. 
The  cases  cited  from  the  Year  Books  have 
no  bearing  upon  this  point.  Andrews  v. 
Catathom  decides  that  if  a  fee  be  payable 
by  act  of  parliament,  an  action  of  debt  will 
lie  for  it,  and  Garden  t.  the  Cemetery  Com- 
pany rested  on  the  same  principle.  But 
here  the  fee,  if  recoverable  at  all,  would  be 
recoverable  in  the  ecclesiastical  court,  and 
no  instance  can  be  found  of  a  burial  fee 
recovered  in  a  court  of  law.  In  this  case 
there  is  no  contract  to  pay ;  that  is  excluded 
by  the  terms  of  the  special  case,  as  the 
defendant  throughout  refused  to  pay.  The 
case  cited  from  Finer's  Abridy.  has  no  bear- 
ing upon  the  point. 

Watson,  in  reply. — The  effect  of  the  act 
of  parliament  is  to  declare  the  plaintiff  enti- 
tled to  all  the  fees  that  are  payable  by  usage ; 
and  it  has  reference  not  to  custom  in  the 
strict  sense  of  that  term,  but  to  long  esta- 
blished usage — Rex  v.  St.  James,  Wesl- 
minater  (10),  Campbell  v.  Maund  (11),  King 
V.  Hall  (12).— As  to  the  plaintiff's  right  to 
bring  an  action,  he  cited  Com.  Dig. '  Dett,' 
A,  9. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pro- 
nounced by — 

Pollock,  C.B. — Upon  this  case,  the 
question  submitted  to  us  is,  whether  the 
plaintiff  is  entitled  to  recover,  by  action,  in 
one  of  the  superior  courts  of  common  law  a 
fee  of  1*.  6d.  for  each  of  the  burials  of 
paupers  in  the  burying-ground  of  St.  John's 
Chapel,  against  the  defendant,  who  was  the 
master  of  the  workhouse,  and  who  was  by 
the  agreement  of  the  parties  liable  to  pay  the 
fees  for  each  burial,  if  the  said  plaintiff  was 
entitled  to  be  paid  them.  We  think  he  is 
not.  In  the  former  case  in  which  the  right 
to  those  burial  fees  was  in  question.  Spry  v. 
Emperor,  the  action  was  brought  for  money 
had  and  received,  against  the  receiver,  to 
whom  the  fees  then  in  question  bad  been 
paid ;  and  this  Court,  on  the  argument  of 

(10)  5  Ad.  &  El.  S91. 

(11)  Ibid.  865;  8.  c.  6  Law  J.  Rep.  (h.8.)  M.C.  1 45. 

(12)  IB.&C.  123. 


the  special  case,  thought  that  there  was  s 
sufficient  statement  of  the  fact  of  fees  being 
due  by  custom,  as  against  the  party  who 
had  received  them,  and  considered  that  the 
question  was  not,  whether  the  fee  was  doe 
by  law  or  custom,  but  whether  having  been 
actually  received,  it  ought  to  be  paid  to  one 
of  two  claimants  or  the  other.  'The  present 
question  is  very  different — here  the  fee  has 
never  been  received,  and  the  plaintiff  must 
prove  his  right  to  compel  the  defendant  to 
pay  it.  It  is  perfectly  well  settled — //«• 
drews  v.  Cawthorne,  uid  Dean  of  Exeter's 
case, — that  such  a  fee,  being  for  the 
performance  of  the  burial  service,  is  not 
due  by  common  right,  and  can  be  legally 
due  only  by  immemorial  custom  of  the 
particular  parish,  or  by  the  provisions  <^ 
some  act  of  parliament.  The  special  ease 
does  not  state  the  existence  of  such  an 
immemorial  custom,  nor  are  we,  by  coaieDt 
of  the  parties,  placed  in  the  situation  of  a 
jury  and  required  to  draw  such  inierenee 
from  the  facts  as  we  should  think  they 
ought  to  have  drawn.  There  is,  no  doubt, 
very  strong  evidence  of  modon  user,  not 
necessarily  contradicted  by  the  transaction 
which  occurred  in  1733,  from  which  user  it 
might  be  inferred  by  a  jury  that  there  wts 
a  certain  immemorial  burial  fee  payable  to 
the  minister  of  the  old  parish  church ;  bnt 
we  are  not  to  decide  upon  the  evidence,  and 
cannot  therefore  say  that  a  fee  is  doe  by 
custom  in  this  case  for  the  celebration  oi 
the  funeral  service,  from  the  defenduit  or 
any  one.  The  question,  wheth»  it  is  givea 
by  the  provisions  of  the  act  of  pariismort 
for  the  building  of  the  new  church  and  the 
making  of  the  new  cemetery  is  mate 
doubtful.  The  statute  51  Geo.  8.  c  151- 
s.  35,  which  continues  Dr.  Hislop  as  the 
minister,  and  preserves  to  the  Duke  of 
Portland,  as  rector,  the  power  of  nominating 
his  successor,  enacts,  that  the  new  minister 
shall  have  all  the  rights  to  ecclesiastical  dues 
and  profits  which  his  predecessors  bad,  bnt 
gives  no  new  right.  It  is  qneatioBaUe 
whether  the  sections  49.  and  50,  wfaiiA 
direct  the  vestry  to  fix  the  amount  of  laMi 
and  fees  to  be  paid  for  the  barying  in  the 
new  church,  chapels,  and  burying-gBamid, 
extend  to  surplice  fees,  or  only  to  rates  Mri 
fees  payable  to  the  vestry,  which,  by  sertiim 
71,  they  are  empowered  to  mortgage  (and 
they  could  only  have  a  power  to  i 
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sncb  rates  and  fees  as  belong  to  themselves). 
The  sabseqnent  section,  the  60tb,  which 
forbids  the  lowering  of  the  rates  below  those 
of  die  old  cemeteries,  was  in  order  to  pre- 
vent competition,  for  if  the  rates  in  the  new 
cemetery  were  lowered,  a  smaller  number  of 
bodies  would  be  buried  in  the  old  vaults 
and  burial-ground,  and  thus  the  existing 
tees  to  the  minister,  clerk,  &o.  for  burials 
would  be  reduced.  The  concluding  part 
of  the  50th  section  is  somewhat  obscure. 
It  seems  to  us  to  mean  to  reserve  to  the 
ministeT,  and  all  such  as  were  then  entitled, 
the  fees  before  payable  for  burying  in  the 
old  cemeteries :  it  may  be  all  the  fees  pay- 
able in  die  parish,  but  it  gives  no  new  fee. 
It,  however,  the  vestry  had  the  power,  it  is 
clear  they  have  not  exercised  it,  by  fixing 
the  amount  to  be  paid  to  the  rector  from  the 
person  liable  to  pay  it.  They  have  stated 
the  rates  and  fees  due  to  themselves;  and 
then  added,  without  distinguishing  how 
much  is  to  be  paid  to  each,  one  endre  sum 
for  the  "rector,  clerk,"  &e.,  probably  in 
order  to  intimate  that  the  amount  was  to  be 
paid  to  themselves,  and  subseqnendy  to  be 
paid  over  by  them  to  the  "  rector,  clerk, 
sexton,"  &c. ;  but  no  certain  ascertained 
sum  is  directed  to  be  paid  to  the  rector.  If 
then  the  right  to  a  certain  fee  had  been 
given  to  the  minister  by  this  statute,  such 
tee  to  be  setded  by  the  vestry,  the  statute 
has  not  been  carried  into  effect— iS^pr^  v. 
the  Direeton  of  Marylebone.  It  remains 
for  us  to  observe,  that  supposing  an  imme- 
morial custom  to  pay  a  fixed  fee  for  burial, 
as  a  surplice  fee  (which  is  essential  to  make 
it  legal),  had  been  established,  the  proper 
rraoedy  against  the  party  liable  to  pay  it, 
for  non-payment,  seems  to  be  in  the  spiri- 
tual court — Dean  of  Exeter's  ease.  It 
is  true  that  if  the  defendant  should  be 
liable  for  it,  and  the  custom  was  disputed, 
a  prohibidon  would  be  granted  if  applied 
for,  not  propter  defectum  jurisdictionis,  but 
trialionis — The  Dean  of  Exeter's  case ;  the 
spiritual  court  not  being  competent  to  try  a 
custom,  as  they  used  to  establish  one  after 
an  user  of  forty  years  or  less — Andrewes  v. 
Smith{\^') ;  whereas  the  common  law  requires 
it  to  have  been  from  time  of  legal  memory ; 
but  sdll,  when  established  by  trial  at  common 
law,  a  consultadon  would  be  awarded,  and 

(14)  3Kcb.327. 
New  Sehies,  XVI.— Exchkq. 


the  spiritual  court  would  proceed  as  it  would 
if  the  custom  were  not  denied  at  all.  In 
recent  rimes,  the  spiritual  court,  in  order  to 
avoid  a  prohibition,  and  endeavouring  to 
conform  to  the  rules  of  the  common  law,  in 
the  first  instance  inquires  into  the  immemo- 
riality  of  the  custom ;  and  this  explains  the 
judgment  of  Dr.  Lnshington,  in  the  case 
reported  in  2  Curteis,  5,  in  which  he  treats 
it  as  a  necessary  part  of  the  inquiry  whether 
the  burial  fee  has  existed  beyond  time  of 
leg^l  memory.  This  observation  does  not 
apply  to  the  case  where  the  fee  has  been 
paid  to  some  one,  and  the  minister  seeks 
to  recover  from  the  receiver,  for  the  spiritual 
court  has  no  jurisdiodon  in  that  case,  and  it 
must  accordingly  be  the  subject  of  a  common 
law  suit. 

Judgment  for  the  defendant. 


^,        o     !■  WAKLEY  V.  COOKE  AND  ANOTHER. 

May  8.  J 

Defamation— Criminal  Information,  Ap- 
plication for — Action  for  Libel,  Bar  to. 

An  amplication  to  the  Court  of  Queen's 
Bench,  for  a  criminal  information  against  a 
party  for  the  publication  of  a  libel,  which 
appUcation  has  been  refused,  is  no  bar  to  an 
action  on  the  case  in  the  other  courts  for  the 
same  ground  of  complaint. 

This  was  an  action  on  the  case  brought 
by  the  plaintiff,  who  was  one  of  the  coroners 
of  the  county  of  Middlesex,  against  the 
defendants,  who  were  the  proprietors  of  a 
certain  periodical  called  the  Medical  Times, 
for  a  libel  published  by  them  in  that  paper 
on  the  plaintiff  in  his  public  capacity.  The 
first  count  of  the  declaration  set  out  the 
Ubel  at  full  length,  with  the  innuendoes; 
but  as  nothing  turned,  in  the  course  of  the 
argument,  on  the  nature  of  the  libel,  it  is 
unnecessary  to  set  it  out  here. 

It  appeared  that  this  action  had  been 
commenced  on  the  13th  of  February  1847, 
and  the  declaration  delivered  on  the  28th 
of  April  1847.  It  also  appeared  that  pre- 
vious to  the  commencement  of  the  action, 
viz.,  on  the  12th  of  November  1846,  the 
plaintiff  had  applied  for  and  obtained  a  rule 
fiMi'  for  a  criminal  information  against  the 
defendants,  in  the  Court  of  Queen's  Bench, 
3G 
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for  publishing  the  same  libel ;  which  tule, 
afler  argument,  had  been  discharged  in  the 
following  Hilary  term. 

Lush  having,  on  affidavits  of  the  above 
facts,  obtained  a  rule  nisi  to  shew  cause 
why  the  first  count  of  the  declaration  should 
not  be  struck  out  on  the  ground  of  the 
proceedings  for  the  criminal  information  in 
the  Court  of  Queen's  Bench, — 

Bramwell  now  shewed  cause.— The  ques- 
tion is,  is  the  fact  of  an  application  by  the 
plaintiff  for  a  criminal  information  a  bar 
to  this  action  7 

[Pollock,  C.B. — No.] 

The  Court  then  called  on— 

Luih, — Whenever  a  party  applies  for 
a  criminal  information,  he,  by  so  doing, 
undertakes  not  to  bring  an  action  for  the 
same  cause.  In  The  King  v.  Sparrow {\), 
Ashurst,  J.  laid  it  down  that  the  Court, 
"  after  considering  the  point  very  fully, 
thought  it  proper  to  establish  it  as  a  general 
rule  for  the  future,  that  where  a  person 
applies  for  an  information  he  is  understood 
to  waive  his  right  to  bring  an  action,  unless 
the  Court  should,  on  hearing  the  whole 
matter,  be  of  opinion  that  it  is  a  proper 
subject  to  be  tried  in  a  civil  action,  and 
should  specifically  give  him   leave  to  do 

80." 

[Pollock,  C.B.  —  It  seems  to  me  a 
stretch  of  authority  for  the  Judges  of  any 
court  to  say,  because  we  will  not  give  relief 
in  a  particular  way,  therefore  no  action 
shall  be  brought  in  any  other  court.  Your 
authority  is  like  legislation  ;  it  had  never 
been  so  decided  before.] 

[Rolfe,  B. — You  should  apply  to  the 
Queen's  Bench  for  an  attachment,  if  the 
plaintiff  is  in  contempt  by  reason  of  a 
breach  of  his  undertaking  with  that  Court.  ] 

It  u  a  breach  of  faith  to  bring  the  action, 
and  if  so,  this  Court  will  stay  the  proceed- 

(1)  2  Term  Rep.  198. 


ings.  In  Cocker  v.  Teti»pett(2)  Aldenoa, 
B.  says,  "The  power  of  each  Court  over 
its  own  process  is  unlimited  :  it  is  a  power 
incident  to  all  Courts,  inferior  as  well  u 
superior.  Were  it  not  so,  the  Court  would 
be  obliged  to  sit  still  and  see  its  own  pro- 
cess abused  for  the  purpose  of  injustice. 
The  power  must  be  used  equitably;  but 
if  it  be  made  out  that  the  process  of  the 
Court  is  used  against  good  faith,  the  Court 
ought  to  interfere  to  prevent  it,  for  tiie 
purpose  of  administering  justice."  Ueie 
the  plaintiff  must  be  supposed  to  know  the 
practice  of  the  Court  of  Queen's  Bench; 
and  he  has  chosen  to  say,  if  the  Court  will 
hear  this  matter  criminally,  and  exerdse  a 
discretion  upon  it,  I  undertake  not  to  taing 
any  action. 

Pollock,  C.B. — I  do  not  think  this  esse 
can  be  put  so  high  as  Mr.  Lush  contend* 
bi.  The  Court  often  relieves  people  on 
terms  for  ignorantly  sinning  against  prac- 
tice. And  I  think  that  the  Judges  ^  the 
Court  of  Queen's  Bench  had  no  right  to 
bind  the  Judges  of  the  other  Courts  by  sank 
a  rule  as  the  one  referred  to.  Mr.  Wakley 
can  bring  this  action. 

Pakke,  B. —  No  doubt  the  Court  b« 
power  to  stay  an  action  brought  against  good 
faith ;  but  there  the  agreement  is  between 
the  parties.  Here  the  understanding  (if 
any)  is  with  the  Court  of  Queen's  Bendi. 
Possibly  they  may  think  the  bringing  of  an 
action  a  contempt;  and  if  so,  they  may  pro- 
ceed against  the  plaintiff  by  way  of  attach- 
ment. I  thought  the  rule  on  this  subject 
applied  only  to  the  obtaining,  and  not  to 
the  mere  applying  for,  a  criminsJ  information. 

Rolfe,  B. — We  have  no  power  to  look 
into  the  circumstances  that  were  before  the 
Court  of  Queen's  Bench. 

Rule  discharged. 

(2)  7  Me*.  &  Web.  fi02 ;  s.  c.  10  Uw  i.  Rtp. 
(N.8.;  Ezcb.  195. 


END  OF  EASTER  TERM,  1847. 
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Contract — Theatrical  Usage — Parol  Evi- 
dtnee  to  explain  Ambiguity. 

The  plaintiff,  an  actress,  having  been  en- 
gaged by  the  defendant,  the  manager  of  a 
theatre,  for  "  three  years  at  a  salary  of  51., 
61.,  and  71.  per  week  in  those  years  respeC' 
tively:"  —  If  eld,  that  this  contract  being 
ambiguous,  parol  evidence  aas  admissible  to 
shew  that  under  such  a  contract  it  was  the 
theatrical  usage  to  pay  a  proportion  of  salary 
for  those  nights  only  during  which  the  theatre 
was  open  for  performance. 

Assumpsit.  The  declaration  stated  that 
that  the  plaintiff  was  a  public  singer  and 
actress,  and  the  defendant  the  manager  of 
the  Princess's  Theatre,  and  that  in  con- 
sideration of  the  plaintiff's  engaging  to  act 
at  the  said  theatre  for  three  years  on  certain 
terms,  the  defendant  promised  the  plaintiff 
that  he  would  pay  her  61.  for  each  week  of 
the  first  of  the  said  three  years ;  61.  for  each 
week  of  the  second  year,  and  71.  for  each 
week  of  the  third  year. 

Breach,  non-pajrment  of  the  plaintiff's 
salary  for  twelve  weeks  of  the  first  year. 

The  defendant  pleaded  non  assumpsit, 
payment,  and  other  pleas. 


At  the  trial,  before  Pollock,  C.B.,  at  the 
Westminster  Sittings  after  Hilary  term, 
1846,  the  following  facts  appeared.  The 
plaintiff  was  a  public  singer  and  actress,  and 
the  defendant  the  manager  of  the  Princess's 
Theatre,  and  the  action  was  brought  to  re- 
cover the  sum  of  1002.  6«.  8d,  in  respect  of 
a  period  of  the  years  1844  and  1845,  during 
which  period  the  theatre  was  closed.  The 
contract  on  which  the  action  was  brought 
was  contained  in  a  letter  written  by  the  de- 
fendant,  and  was  in  these  terms :— ^"  The 
engagement  which  you  propose  would  be  as 
to  time,  three  years,  at  a  salary  of  61,,  61,, 
and  71.  per  week  in  those  years  respectively, 
being  an  advance  of  II.  per  week  on  each  of 
the  two  last."  On  the  part  of  the  plain- 
tiff, it  was  contended,  that  the  defendant 
was  bound  under  this  contract  to  pay  her 
at  the  rate  of  61.,  61.,  or  71.  per  week  whe- 
ther the  theatre  was  open  for  performance 
or  not.  The  defendant  tendered  evidence 
which  was  objected  to,  but  received  by  the 
learned  Lord  Chief  Baron,  that  according 
to  theatrical  usage  when  engagements  were 
entered  into  by  the  year  at  so  much  per 
week,  it  was  the  custom  to  pay  the  propor- 
tion of  salary  for  those  nights  only  during 
which  the  theatre  was  open  for  performance. 
The  jury  found  a  verdict  for  the  defendant. 

Martin  having  obtained  a  rule  nisi  for  a 
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new  trial,  on  the  ground  of  the  misreception 
of  the  evidence, — 

Montagu  Chambers  shewed  cause. — The 
contract  stated  in  the  declaration  was  not 
proved,  for  the  meaning  of  the  contract  as 
explained  by  the  parol  evidence  was,  that  the 
pUdntiff  should  be  paid  for  those  periods  only 
during  which  the  theatre  should  be  open. 
The  question  then  arises  whether  the  parol 
evidence  was  properly  received;  and  it  is 
submitted  that  as  the  contract  in  this  case 
was  ambiguous,  parol  evidence  was  properly 
received  to  explain  it.  The  contract  being 
made  between  persons  of  a  particular  profes- 
sion, and  there  being  a  particular  custom  in 
that  profession  with  reference  to  contracts, 
parol  evidence  may  be  given  to  explain  such 
contracts.  The  rule  is  thus  laid  down  in 
Roscoe  on  Evidence,  p.  13:  "  Where  the  par- 
ties have  contracted  in  writing  in  many 
instances  parol  evidence  is  admitted  to  prove 
an  usage  affecting  the  contract,  on  the  ground 
that  where  such  usage  exists  the  parties 
must  be  taken  to  have  made  their  contract 
subject  to  its  operation."  It  was  therefore 
competent  for  the  defendant  to  prove  that 
the  theatrical  usage  was  to  pay  a  propor- 
tionate part  of  the  salary  for  those  nights 
only  during  which  the  theatre  was  open  for 
performance.  Again,  the  defendant  was  at 
liberty  to  explain  the  terms  used  in  the 
letter  containing  the  contract,  on  the  prin- 
ciple that  commercial  men  may  be  called 
upon  to  prove  the  meaning  of  any  particular 
expressions  used  in  a  letter  on  a  commenaal 
subject— CAaKrandv.  Anger»tein  (1),  Coeh' 
ran  v.  Retberg{i).  In  SnUk  v.  Wihon  (3), 
parol  evidence  was  admitted  to  shew,  ^at 
by  the  custom  of  the  country  where  the  lease 
was  made,  the  word  tAotwaml  as  applied  to 
rabbits  denoted  (weAre  hundred.  Hutkm  r. 
Warren  (4)  and  The  Quem  v.  Stoke-upon- 
Trent  (5)  are  also  in  point. 

Martin  and  Peacock  in  support  of  the 
rule.— -The  parol  evidence  in  this  case  was 
inadmissible ;  for  its  tendency  was  not  to  ex- 
plain but  to  contradict  the  written  contract. 
The  contract  was  not  ambiguous,  and  there- 

(1)  Peake,N.P.C.41. 
<2)  8  Eap.  121. 

(3)  3  B.  &  Ad.  728;  s.  0.  1  Uw  J.  Rep.  (h.s.) 
K.U.  194. 

(4)  1  Mee.  &  WeU.  466;  s.  o.  J  Law  J.  Rep. 
(M.8.)  Ezeb.  234. 

(5)  6  Q.B.  Rep.  803 ;  s.  c.  18  Uw  J.  Rep.  (n.t.) 
M.C.  41. 


fore  parol  evidence  was  not  admissible  to 
explain  it.  The  cases  that  have  been  dted 
on  the  other  side  do  not  affect  this  question. 
Again,  it  was  not  competent  for  the  Aefaa- 
dant  to  give  the  proposed  defence  under  the 
plea  of  non  assumpsit;  he  ought  to  have 
pleaded  specially  that  the  contract  in  ques- 
tion was  made  according  to  a  custom,  and 
then  the  plaintiff  would  have  been  apprised 
of  the  case  she  had  to  meet.  The  effect  of 
the  evidence  was  to  alter,  and  not  merely  to 
explain,  the  contract. 

Alderson,  B. — ^This  rule  must  be  dis- 
charged. The  evidence  was  properly  received 
and  its  effect  left  to  the  jury.  It  is  quite  true 
that  a  written  contract  cannot  be  altered  by 
parol  evidence,  but  it  may  be  qualified  by 
it;  and  if  a  word  has  a  peculiar  meaning,  that 
meaning  may  be  shewn  by  parol  evidence. 
The  contract  is,  that  the  plaintiff  is  to  be 
paid  for  three  years  at  a  salary  of  5l.,  61., 
and  71.  per  week  in  those  years :  that  means, 
according  to  the  universal  understanding 
amongst  actors,  that  she  is  to  be  paid  so  m«ck 
per  week  during  every  week  that  the  theatre 
is  open. 

RoLFE,  B.— -I  am  of  the  same  oinnioa. 
In  this  case  there  has  been  no  infringement 
of  the  rule  that  parol  evidence  cannot  be 
received  to  alter  a  written  contract.  Here 
the  evidence  was  admitted  for  the  porpoae 
of  explaining  the  words  of  the  contract. 
This  may,  without  doubt,  be  done  with  !»• 
spect  to  foreign  words  or  sdentifie  expras- 
sions.  Here  the  words  of  the  c(Hitnct  bad 
reference  to  a  particular  profession.  I  wisk, 
however,  to  guard  myself  against  being  sup* 
posed  to  say  that  whwe  a  certain  usage  exists, 
and  parties  have  put  the  terms  of  tbw 
agreement  into  writing,  they  can  say  that 
that  agreement  is  to  receive  a  diffineat  eon- 
struction  because  it  is  contrary  to  usage.  It 
is  not  necessary  however  to  dedde  that 
question  in  this  case. 

Flatt,  B. — The  contract  in  this  case  may 
be  disadvantageous  or  otherwise ;  bat  tlia 
question  is,  what  contract  did  the  partiee 
enter  into  ?  The  parol  evidence  in  thitcs— 
was  properly  admitted;  it  amomted  to 
nothing  more  nor  less  than  translating  the 
contract. 

RuU  dueh4Hyid. 
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THE  MAYOR,  ALDERMEN,  AND  BUR> 
GESSES  OF  POOLE  V.  WHITT. 


Ei)ietio%— Elegit — Mortgage — Reversion 
—Pleading — Attornment. 

In  an  action  qf  covenant,  on  a  leaee,  the 
defendant  pleaded,  that  before  the  making  of 
tks  lease  one  P.  impleaded  the  plaintiffs, 
and  had  judgment  of  elegit  of  the  plaintiffs' 
lands;  that  the  plaintiffs  were  found  by  the 
inquisition  to  be  seised  of  the  demised  pre- 
mises, uhich  were  then  leased  to  T.  B.for 
seven  gears,  subject  to  two  mortgages ;  that 
the  sheriff  delivered  the  premises  aforesaid 
to  P.  to  hold  until  the  damages  should  be 
fully  levied;  that  before  anv  rent  became 
due,  P,  by  virtue  of  the  said  delivery  to  him, 
^foeted,  expeUed,  and  put  out  the  defendant 
therefrom.  The  plaintiffs  traversed  the  evic- 
tion in  the  words  of  the  plea.  It  was  proved 
at  the  trial  that  P.  demanded  rent  of  the 
defendant,  and  threatened,  if  he  did  not  pay, 
to  trnm  him  out,  whereupon  the  d^endani 
paid  P.  three-quarters  of  a  year's  rent  and 
attorned  to  him  without  the  plaintiffs'  know- 
ledge:—Held,  that  P,  having  merely  a 
reversion  expectant  on  the  determination  of 
the  mortgage  terms,  had  no  title  to  evict  the 
defendant;  that  the  attornment  was  inma- 
tarial,  and  the  plaintiffs  were  entitled  to 
succeed  on  that  issue, — the  expulsion,  as 
pleaded,  not  having  been  established  by  the 
evidence. 

Semble, — that  where  a  party,  being  en- 
titled to  evict  another  in  oeeupation  of  pre- 
vnses,  proceeds  to  exercise  his  right,  upon 
which  the  tenant  consents  to  change  the  title 
under  which  he  holds,  and  attorns  to  the 
claimant,  that  is  equivalent  to  an  expulsion, 

CoTenant  on  an  indenture  of  lease  of  the 
35th  of  March  1843,  by  which  the  plain- 
tiSEs  demiaed  to  the  defendant  their  markets 
and  foirs  of  the  borough  of  Poole,  together 
witb  the  market  houses,  &e.,  and  the  cus- 
toma  and  tolls  to  the  said  markets  and  fairs 
belonging.  Breach,  that  two  years'  rent 
was  due.  The  defendant  pleaded,  that 
bef(»e  the  making  of  the  indenture,  R.  H. 
Parr  impleaded  the  plaintiffs  on  a  bond 
dated  November  1836,  conditioned  for  pay- 
ment  to  him,  out  of  the  borough  funds,  of 
4,5001.,  upon  which  bond  he  had  recovered 
and  bad  judgment  of  elegit  of  the  plaintiffs' 


lands ;  that  by  the  inquisition  the  plaintiffs 
were  found  to  be  seisiKl  of  the  demised  pre- 
mises, which  were  then  leased  to  T.  Brown 
for  seven  years  firom  the  29th  of  September 
1844,  and  were  subject  to  two  mortgages, 
dated  respectively  the  5th  and  6th  of  March 
1822 ;  that  the  sheriff  delivered  the  said 
markets  to  Parr,  to  hold  to  him  and  his 
assigns  as  his  freehold,  until  the  damages, 
&c.  should  be  levied  ;  that  the  markets  so 
delivered  were  the  same  as  those  demised 
by  the  plaintiff  to  the  defendant;  that 
before  any  part  of  the  rent  became  due,  on 
the  5th  April  1843,  Parr  ejected,  expelled, 
amoved,  and  put  out  the  defendant  from 
the  possession  and  enjoyment  of  the  mar- 
kets, and  kept  and  continued  him  so  ejected ; 
and  that  1,0001.  was  yet  due  to  Parr,  and 
was  not  levied  or  satined.  The  replication 
traversed  the  eviction  in  the  terms  of  the 
plea. 

At  the  trial,  before  £rle,  J.  at  the  Dorset- 
shire Spring  Assizes,  in  1846,  the  above 
documents  were  produced,  and  it  was  proved 
that  Parr  had  required  the  defendant  to 
pay  him  rent,  stating  that  unless  he  did  so 
he  Parr  would  turn  him  out  of  possession. 
The  defendant  thereupon  paid  Parr  rent 
for  three-quarters  of  a  year,  and  attorned 
to  him  without  the  plaintiffs'  knowledge. 
Under  these  circumstances  the  jury  returned 
a  verdict  for  the  plaintiffs  for  412^.,  leave 
being  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  if  Uie  Court  should 
think  that  the  plaintifis  were  not  entitled  to 
succeed. 

A  rule  nisi  was  accordingly  obtained, 
against  which 

Crowder,  Stock,  and  Maynard  shewed 
cause. — The  eviction  of  the  defendant  by 
Parr  was  not  legal.  After  the  plaintifb 
had  mortgaged  the  premises  they  had  only 
an  equity  of  redemption  remaining  in  them, 
and  as  die  premises  demised  were  not  held 
in  trust  by  the  mortgagees  for  the  plaintiffs, 
within  the  1  &  2  Vict.  c.  110.  s.  11,  Pan- 
could  take  no  more  than  the  reversion 
expectant  on  the  determination  of  the  mort- 
gages. An  equity  of  redemption  cannot  be 
"held  in  trust"  within  the  29  Car.  2.  c.  3. 
s.  10,  and  therefore  cannot  be  extended- 
Xyster  V.   DoOand  (1),  Doe  d.   HuU  v. 

(I)  3  Bro.  C.C.  478 ;  s. c.  1  Ves.  jun.  435. 
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Greenhai{i),  Harris  v.  Booker  (3).  The 
mortgagees  are  the  parties  who  have  the 
legal  title,  and  Parr  could  not  have  recovered 
against  the  defendant.  Secondly,  even  ad- 
mitting that  Parr  was  entitled  to  evict  the 
defendant,  still  the  plea  which  alleges  an 
expulsion  is  not  proved,  for  no  eviction  in 
fact,  or  any  circumstances  amounting  to  it, 
were  shewn.  Hatvkes  v.  Orion  {4)  is  in 
point.  The  defendant  must  contend  that 
an  attornment  is  equivalent  to  an  eviction, 
but  there  is  no  foundation  for  such  a  posi- 
tion. They  cited  Sugden's  Fen.  and  Pur. 
10th  edit.  396-8,  Jeffresonr,  Morion  {5), 
Underhill  v.  Devereux  (6),  Wheeler  v. 
Branscombe  (7),  Simmons  v.  Farren  (8). 

Cockhurn,  Barslow,  and  Poulden,  contrtl. 
—The  title  of  Parr  enabled  him  to  main- 
tain ejectment.  The  reversion  of  the 
plaintiff  could  be  seised,  for  they  are 
in  actual  possession  of  the  property  by 
permission  of  the  mortgagees,  and  may  be 
considered  their  tenants.  In  Plunket  v. 
Penton  (9),  the  mortgage  in  question  was  in 
fee,  and  the  interest  of  a  mortgage  in  fee 
cannot  be  taken  in  execution.  They  cited 
as  to  this  point  Lindsay  v.  Lindsay  (10), 
Doe  d.  Walton  v.  Penfold{U).  The  cor- 
poration dealt  with  the  defendant  as  if  they 
were  the  tenants  in  fee,  and  are  therefore 
not  entitled  to  say  that  they  had  nothing 
beyond  a  reversion  orequity  of  redemption. 
Secondly,  the  fact  stated  in  the  plea  amounts 
to  an  eviction,  for  Parr  had  title  paramount, 
as  between  him  and  the  corporation,  and  the 
submission  of  the  tenant  is  equivalent  to  an 
eviction.  The  defendant  has  no  higher 
title  than  the  corporation,  and  it  is  clear 
that  Parr  could  have  succeeded  in  eject- 
ment against  the  corporation.  Evans  v. 
Elliot  {\2)  shews  that  a  right  to  receive 

(2)  4  B.  &  Aid.  684. 

(8)  12  B.  Mo.  283;  8.C.  5  Uw  J.  Rep.  (n.s.) 

C  r    92. 

(4)  6  Ad.  &  El.  367. 

(5)  2  Wms.  Saund.  6. 

(6)  2  Ibid.  69,  b. 

(7)  5  Q.B.  Rep.  373 :  s.c.lSUwJ.  Rep.(N.8.) 
Q.B.  83. 

(8)  1  Bin;.  N.C.  272 ;  s.  o.4  Law  J.  Rep.  (n.s.) 
C.P.  41. 

(9)  2  Atk.  290. 

(10)  Bull.  N.P.I  10,  a. 

(11)8  Q.B.  Rep.  757 ;  s.  o.  12  Law  J.  Rep.(ii.8.) 
Q.B.  70. 

(12)  9  Ad.  &  EL  342 ;  s.c. 8  Law  J.  Rep.  (i).s.) 
Q.B.51. 


rent,  coupled  with  an  attornment,  is  equiva- 
lent to  an  actual  eviction  if  the  tenant 
changes  the  title  under  which  he  holds. 

£Alder80N,  B. — In  that  case  the  tenant 
was  in  possession  under  a  lease  granted  by 
the  mortgagor  after  the  mortgage  and  the 
attornment  was  to  the  mortgagee,  who 
might  have  turned  him  out.] 

They  referred  to  Rogers  v.  Pitehar{lS), 
and  Johnson  v.  /ones  (14). 

Pollock,  C.B. — This  is  a  motion  to 
enter  a  verdict  for  the  defendant,  the  plain* 
tififs  having  succeeded  at  the  trial.  [His 
Lordship  stated  the  pleadings.]  The  ques- 
tion is,  whether  Parr  expelled  the  defendant 
Now,  if  a  party,  having  a  right  to  enter  and 
cgect  the  occupier,  claims  to  exercise  that 
right,  and  the  occupier  says,  "You  need 
not  go  through  the  ceremony  of  ejecting 
me,  I  will  attorn  and  take  title  under  yon," 
that  is,  in  fact,  so  reasonable  a  proceeding 
that  it  ought  to  admit  of  being  pleaded  as 
an  expulsion.  Now,  if  Parr  had  all  the 
rights  of  the  corporation,  and  had  actually 
received  the  rents,  a  sufficient  plea  night 
have  been  firamed  to  meet  the  case.  Bat 
the  present  plea  is  insufficient,  as  it  states 
in  effect,  that  Parr  was  tenant  by  elegit,  in 
which  case  he  took  nothing  beyond  the 
estate  of  the  corporation,  which  was  merely 
a  reversion,  subject  to  two  mortgages,  and 
therefore  he  had  no  right  to  succeed  in 
ejectment.  I  doubt  whether  the  case  of  a 
tenant  by  elegit  resembles  that  of  a  second 
mortgagee.  The  result  is,  that  whatever 
relief  Uie  defendant  may  be  able  to  obtain 
elsewhere,  or  on  a  different  state  of  the 
pleadings,  it  is  clear  that  he  cannot  succeed 
in  the  present  case,  and  that  the  verdict  for 
the  plaintiff  must  stand. 

aIdbrson,  B. — ^The  point  in  this  case  is 
a  very  short  one.  The  defendant  states, 
in  his  plea,  that  the  title  was  in  Parr  by 
elegit,  whereas  it  appears  on  the  face  of  the 
plea  that  not  he  but  the  mortgagees  were 
entitled  to  the  possession  of  the  lands. 
The  question  then  is,  whether  upon  that 
state  of  facts  the  expulsion  is  proved.  The 
defendant  establishes  by  evidence,  that  after 
the  title  was  in  Parr,  the  defendant  attorned 
to  him,  but  as  at  that  time  Parr  coold  not 

(IS)  6Taiut.207. 

(14)  9Ad.&E1.809i  •.c8Uw  J.  Rep.(8-s-) 
Q.B.  124. 
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eject  the  defendant,  the  attornment  is  a 
mere  collateral  act,  and  does  not  establish 
the  expulsion. 

RoLFE,  B. — This  is  an  action  for  rent,  to 
\vhich  the  defendant  pleads  that  he  was 
expelled  and  put  out  by  Parr  claiming 
title  under  an  elegit.  Issue  is  joined  on 
this  averment  Now,  upon  this  issue,  the 
defendant  is  bound  to  prove  that  Parr 
entered  and  evicted  the  defendant  by  virtue 
of  that  elegit.  I  agree  that  that  does  not 
mean  that  Parr  expelled  him  by  means  of 
an  ejectment,  but  the  defendant  ought  to 
have  shewn  that  Parr  was  in  a  condition 
to  expel  him  by  the  proceeding  of  eject- 
ment. This,  however.  Parr  could  not  do, 
for  he  had  only  a  reversion  expectant  on  a 
term  of  1,000  years. 

Pi^TT,  B.— By  the  13  Edw.  1.  c.  18. 
the  writ  of  elegit  affected  the  freehold  in- 
terests of  the  debtor,  and  by  the  statute 
29  Car.  2.  c.  3.  s.  10.  his  equitable  interests 
also  were  affected.  By  ^e  1  &  2  Vict 
c.  110.  8. 11.  the  whole  instead  of  a  moiety 
of  the  lands  is  reached  by  the  elegit.  In 
this  case  the  defendant,  in  support  of  his 
plea,  is  bound  to  make  out  a  title  in  Parr, 
for  if  he  had  pleaded  that  a  stranger  had 
evicted  him  the  plea  would  have  been  bad. 
Yet  that  is  the  effect  of  the  plea,  for  the 
lessor  at  the  time  of  the  lease  had  only  a 
reversionary  interest.  To  support  the  plea 
the  eviction  ought  to  have  been  by  a  party 
entitled  at  the  time  to  recover  in  ejectment. 

Rule  ditcharged. 


1847 
June 


u 


CARTER  V.  WORMALD. 


Promissory  Note — Accord  without  Satis- 
faction. 

To  an  action  by  the  indorsee  of  a  promis- 
sory note,  the  defendant  pleaded  that  the 
note  was  made  by  the  plaintiff  and  E ;  that 
whilst  the  plaintiff  was  holder,  the  defendant 
and  E,  his  partner,  delivered  to  him  nine- 
teen signed  bills,  which  were  referred  to 
taxation  ;  that  it  was  agreed  that  the  balance 
found  due  from  the  plaintiff  to  the  defendant 
on  such  taxation  should  be  applied  in  part 
payment  of  the  note,  and  that  the  balance  of 
the  note  should  be  secured  by  a  judgment 
payable  at  certain  times,  which  had  elapsed 


before  the  commencement  of  the  suit ;  that 
the  taxation  was  still  pending,  and  the  ba- 
lance not  ascertained ;  and  that  the  defen- 
dant and  E.  had  always  been  ready  and 
willing  to  apply  the  balance  due  to  the  de- 
fendant, towards  payment  of  the  note,  and 
on  the  completion  of  the  taxation  to  secure 
the  balance  of  the  note  by  a  judgment: — 
Held,  that  the  plea  was  bad. 

Assumpsit  by  the  plaintiff  as  the  indorsee 
of  a  promissory  note  for  5221.  10s.  payable 
at  two  months  to  A.  Learmonth,  and  by 
him  indorsed  to  the  plaintiff. 

Plea — That  the  note  was  made  by  the 
plaintiff  and  one  Edwards ;  that  after  the 
making  of  the  note,  and  its  indorsement  to 
the  plaintiff,  and  whilst  the  plaintiff  was 
holder,  the  defendant  and  Edwards,  who  was 
his  partner,  as  an  attorney,  delivered  to  the 
plaintiff  nineteen  signed  bills;  that  the  stud 
bills  were  referred  to  taxation ;  that  it  was 
afterwards  agreed  that  the  balance,  if  any, 
found  due  from  the  plaintiff  to  the  defendant 
on  such  taxation  should  be  applied  in  part 
payment  of  the  note ;  and  that  the  balance 
of  the  note  should  be  secured  by  a  judg- 
ment, payable  at  certain  times,  which  haid 
elapsed  before  the  commencement  of  the 
suit ;  that  the  taxation  was  pending  at  the 
commencement  of  this  suit,  and  is  still 
pending,  and  it  has  not  been  ascertained 
whether  any  and  what  balance  was  due 
from  the  plaintiff  to  the  defendant  and 
Edwards.  The  plea  then  averred  that  the 
defendant  and  Edwards  had  always  been 
ready  to  apply  the  balance  due  from  the 
plaintiff  to  the  defendant  towards  payment 
of  the  note,  and  on  the  taxation  being  com- 
plete to  secure  the  balance  of  the  promis- 
sory note  by  a  judgment.  The  plea  then 
stated  specifically  the  plaintiff's  readiness 
and  willingness  to  perform  the  other  matters 
and  things  agreed  by  them  to  be  performed. 

Demurrer,  assigning  for  cause,  that  the 
plea  amounted  to  an  accord  without  satis- 
faction, and  that  it  confessed  the  cause  of 
action  without  shewing  anything  in  avoid- 
ance of  it. 

Butt,  in  support  of  the  demurrer. — The 
plea  is  bad ;  it  amounts  merely  to  an  accord 
without  satisfaction,  or  if  it  be  an  accord 
with  satisfaction,  it  is  only  satisfaction  in 
part.  It  is,  in  fact,  nothing  more  than  the 
pleading  of  an  agreement,  and  is  not  even 
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as  strong  as  a  plea  of  a  reference  pending. 
He  cited  Com.  Dig.  tit.  '  Accord,'  B,  4. 

Atherlon,  in  support  of  the  plea. — This 
plea  is  not  in  accord  and  satisfaction,  but 
it  states  an  agreement,  which,  though  it 
does  not  in  terms  provide  for  the  suspension 
of  the  action,  does  in  effect  suspend  the 
remedy.  The  facts  are  put  forward  to  shew 
that  the  action  is  brought  prematurely,  and 
that  they  form  a  bar  to  it.  If  this  plea  be 
held  good,  circuity  of  action  will  be  avoided. 
— Stracey  v.  the  Bank  of  England  (1).  He 
also  cited  Tatlock  v.  Smith  (2),  and  Simon 
V.  Lloyd(Z),  The  agreement  has  been 
acted  upon,  and  still  may  be  acted  upon. 

[Alderson,  B. — The  judgment  cannot 
be  signed  now.] 

It  must  be  conceded  that  a  literal  per- 
formance of  the  contract  is  impossible. 

Per  Curiam — The  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 


} 


WAINMAN  V.  KTNMAN. 


1847. 
JiUy  3. 

Limitations,  Statute  of — Part  Payment — 
Evidence  of  Promise — Misdirection. 

The  plaintiff  applied  to  the  defendant  for 
15/.  6<.,  as  interest  due  to  her  upon  a  pro- 
missory note  made  by  the  defendant.  The 
defendant  gave  the  plaintiff  a  sovereign, 
stating  that  he  had  paid  her  4/.  in  April; 
that  he  owed  her  the  money,  but  teould  not 
pay  it.  The  Judge  directed  the  jury  that  if 
the  defendant  by  the  part  payment  admitted 
his  liability,  the  law  created  the  promise  to 
pay,  and  that  the  case  was  not  barred  by 
the  Statute  of  Limitations : — Held,  that  this 
was  a  misdirection;  that  to  take  the  case 
out  of  the  statute  the  facts  must  be  such  as 
to  warrant  the  jury  in  inferring  a  promise  to 
pay,  and  that  those  facts  ought  to  have  been 
left  to  the  jury. 

Debt  by  the  payee  of  a  promissory  note 
against  the  maker.  The  note  was  made  on 
the  23rd  of  November  1837,  at  six  months, 

(1)6  Bing.  754;  s.c.  8  Law  J.  Rep.  C.P.  234. 

(2)  Ibid.  839  ;  s.  c.  8  Uw  J.  Rep.  C.P.  54. 

(3)  2  Cr.  M.  &  R.  187;  s.c.  4  Uw  J.  Rep. 
(M.S.)  Ezch.  195. 


for  1931.,  with  interest.  There  were  also 
counts  for  money  lent,  and  on  an  account 
stated. 

Pleas — Never  indebted,  and  the  Statute 
of  Limitations. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
London  Sittings  after  last  Hilary  term,  the 
following  facts  appeared  : — The  action  was 
brought  to  recover  the  sum  of  193/.,  doe 
npon  the  promissory  note,  and  15/.  6*.  for 
interest  For  the  purpose  of  taking  the 
case  out  of  the  Statute  of  Limitations,  the 
plaintiff  relied  upon  a  statement  made  by 
the  defendant  in  June  1846.  On  that  oc- 
casion the  plaintiff  went  to  the  defendant, 
and  applied  to  him  for  interest  upon  the 
debt.  The  defendant  gave  the  plaintiff  a 
sovereign,  stating  that  he  had  paid  her  4/. 
in  April ;  that  he  owed  her  the  money,  but 
would  not  pay  it.  On  the  part  of  the  de- 
fendant it  was  contended,  that  this  was  not 
safiicient  to  take  the  case  out  of  the  statute; 
that  to  have  that  effect  the  part  payment 
ought  to  be  such  as  involved  a  promise  to 
pay  the  residue  ;  that  the  mere  foct  of  pay- 
ment, accompanied  by  a  declaration  that  the 
defendant  would  not  pay  any  more,  was  not 
sufficient  to  take  the  case  out  of  Uie  statute. 
The  learned  Chief  Baron  reserved  the  point, 
and  directed  the  jury  that  if  the  defen- 
dant, by  his  part  payment,  admitted  bis 
liability  to  pay,  the  law  created  the  pro- 
mise. The  jury  having  found  for  the  plain- 
tiff, leave  was  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Lush  having  obtained  a  rule  dmi  to  enter 
a  nonsuit,  and  also  for  a  new  trial,  on  the 
ground  of  misdirection, 

Watson  and  Wordsworth  shewed  cause 
(June  12). — The  question  is,  whether  in 
this  case  there  is  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  Statute  of 
Limitations.  It  was  held  in  Willis  v.  Nea- 
ham  {I),  that  a  verbal  acknowledgment  of 
paj-ment  was  not  sufficient  to  take  the  case 
out  of  the  statute  ;  but  the  principle  in- 
volved in  that  decision  is  now  under  the 
consideration  of  the  Exchequer  Chamber, 
and  if  it  be  not  law,  the  present  case  is  not 
within  the  statute.  The  statement  of  the 
defendant  that  he  would  not  pay  the  debt, 
and  Ills  payment  of  1/.,  were  sufficient  to 

(1)  3  You.  &  Jer.  518. 
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warrant  the  jury  in  the  conclusion  to  which 
they  arrived. 

Lush,  in  support  of  the  rule. — The  learn- 
ed Chief  Baron  misdirected  the  jury.  In 
order  to  take  the  case  out  of  the  Statute 
of  Limitations,  the  part  payment  must  in- 
volve a  promise  to  pay  the  residue.  The 
mere  fact  of  payment,  accompanied  hy  a 
declaration  that  the  party  making  the  pay- 
ment would  pay  nothing  more,  is  not  suf- 
ficient to  take  the  case  out  of  the  statute. 
When,  therefore,  the  defendant  said  he 
knew  he  owed  the  plaintiff  the  money,  but 
would  not  pay  it,  his  words  could  not  ope- 
rate as  a  new  promise  to  pay  the  debt — 
A' Court  V.  Cross{i).  It  was,  however,  a 
question  for  the  jury,  quo  animo  the  defen- 
dant made  the  acknowledgment,  and  whe- 
ther he  intended  to  revive  the  debt;  and 
the  Judge  ought  not  to  have  directed  them 
that  if  the  defendant  admitted  his  liability 
the  law  made  the  promise  to  pay  the  debt. 
The  conclusion  to  be  drawn  from  the  defen- 
dant's language,  as  to  whether  he  promised 
or  not,  was  one  of  fact,  and  not  of  law. 
Mills  V.  Fowkes  (3),  Colh/er  v.  Willock 
(4),  Bttteman  v.  Finder  (b),  and  Linsell  v. 
Bonsor  (6),  are  in  point. 

Cur.  adv.  vult. 

RoLFE,  B.  now  delivered  the  judgment 
of  the  Court.^In  this  case  the  Lord  Chief 
Baron  in  substance  directed  the  jury  that 
the  mere  fact  of  part  payment  was  of 
itself  conclusive  to  take  the  case  out  of 
the  Statute  of  Limitations.  We  think  that 
direction  was,  undoubtedly,  erroneous.  In 
order  to  take  the  case  out  of  the  statute,  the 
circumstances  must  be  such  as  to  warrant 
the  jury  in  inferring  a  promise  to  pay. 
Here  there  were  circumstances  from  which 
such  a  promise  might  possibly  have  been 
inferred  ;  but  we  think  they  ought  to  have 
been  laid  before  the  jtuy,  and  that  the  mere 
&ct  of  payment  of  itself  does  not  neces- 
sarily take  the  case  out  of  the  statute. 
There  must  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 

(2)  3  Bing;.  329;  s.c  4  Law  J.  Rep.  CP.  79. 

(3)  5  Bing.  N.C.455 ;  8.  c.  8  Law  J.  Rep.  (s.s.) 
CP.  276. 

(4)  4  Bing.  313  ;  s.c.  5  Law  J.  Rap.  CP.  181. 

(5)  2  G.  &  Dar.  790  i  s.  o.  1 1  Law  J.  Kep.  (m.s.) 
Q.B.  281. 

(6)  2  Biog.  N.C  241 ;  s. c.  5  Law  J.  Rep.  (k.s.) 
CP.  40. 

New  Series,  XVI.— Excheq. 


} 


HOOPER  AND  ANOTHER  P. 
TREFFRY. 


1847. 

May  25. 

Bill  of  Exchange — Failure  of  Considera- 
tion. 

The  defendant  having  sold  to  T.  through 
the  agency  of  the  plaintiffs,  who  were  factors, 
some  hark,  which  he  agreed  should  be  equal 
to  the  sample,  drew  a  bill  on  the  plaintiffs  for 
the  price  of  the  bark,  which  they  accepted. 
The  hark  not  being  equal  to  the  sample,  and 
being  rejected  by  T,  the  buyer, — Held, 
that  the  consideration  of  the  bill  having 
failed,  the  plaintiffs  were  entitled  to  recover 
the  amount  of  it  from  the  defendant. 

Assumpsit  to  recover  SSOl.  as  money 
lent,  money  paid,  money  received  by  the 
defendant  to  the  use  of  the  plaintiffs,  and 
on  an  account  stated. 

Plea— Non  assumpsit. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
London  Sittings  after  Michaelmas  term 
last,  the  following  facts  appeared: — The 
action  was  brought  by  the  plaintiffs,  who 
were  bark-factors,  to  recover  from  the 
defendant  the  sum  of  3791.  Is.  lOd.,  being 
the  amount  of  a  bill  of  exchange,  dated  the 
7th  of  August  1845,  drawn  by  the  defen- 
dant upon  and  accepted  by  Uie  plaintiffs 
under  the  follovring  circumstances.  In 
June  1845,  the  defendant,  having  a  quantity 
of  bark  for  sale,  applied  to  the  plaintiffs, 
through  his  agent,  to  find  him  a  customer. 
The  plaintiffs  being  applied  to  by  the  agent, 
who,  at  the  same  time,  produced  a  sample 
of  the  bark,  wrote  to  Thompson,  a  dealer 
in  bark  in  'Edinburgh,  who  agreed  to  buy 
it ;  and  accordingly  bought  and  sold  notes 
were  made,  which  stated  the  bark  to  be 
equal  to  the  sample.  On  the  9th  of 
August,  the  defendant  wrote  to  the  plain- 
tiffs stating  that  the  vessel  containing  the 
bark  had  sailed,  that  his  agent  would  hand 
them  the  invoice,  and  requested  them  to 
accept  a  bill  of  exchange  for  the  amount. 
The  plaintiffs  accordingly  accepted  the  bill. 
On  Uie  24th  of  August,  Thompson  wrote 
to  the  plaintiff,  stating  that  the  bark  was 
very  inferior  to  the  sample,  and  therefore 
he  must  reject  it.  The  defendant,  on  being 
applied  to  on  the  subject,  asserted  that  the 
bark  that  had  been  shipped  was  equal  to 
the  sample,  and  he  revised  to  pay  the 
311 
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plaintiffs  the  amount  of  the  bill  of  exchange, 
and  the  charges  of  freight,  &c.  The  learn- 
ed Chief  Baron  directed  the  jury  to  con- 
sider whether  the  sale  was  by  sample,  and 
whether  the  bark  corresponded  with  the 
sample.  The  jury  found  that  the  sale  was 
by  sample;  and  that  the  bark  did  not 
correspond  with  the  sample,  and  they  re- 
turned a  verdict  for  the  plaintiffs,  damages 
8792.  15.  \0d. 

Crowder  having  ohtaiqed  a  rule  mmi  to 
enter  a  nonsuit,  on  the  ground  of  there 
being  no  privity  between  the  plaintiffs  and 
the  defendant,  or  for  a  new  trial  on  the 
ground  of  misdirection, — 

Gumey  and  Badeley  shewed  cause.— 
The  defendant  was  bound  to  indemnify  the 
plaintiffs  in  respect  of  the  payment  of  the 
bill,  as  he  ought  to  have  withdrawn  the  bill 
from  circulation.  It  will  be  contended  on 
the  other  side  that  the  plaintiffs  ought  to 
have  sued  Thompson ;  but  Thonpson  was 
not  liable,  as  he  had  repudiated  the  con- 
tract for  the  purchase  of  the  goods,  which 
the  jury  found  did  not  answer  the  sample. 
There  was  privity  between,  the  plaintiffs 
and  the  defendant,  for  the  plaintiffs  accepted 
the  bill  at  the  defendant's  request;  but 
there  was  no  privity  between  the  plaintiffi) 
and  Thompson,  as  the  latter  did  not  request 
the  plaintiffs  to  accept  the  bUl,  and  at  the 
time  of  the  acceptance  had  repudiated  the 
contract. 

CrowdeTt  contra.— There  is  no  privity 
between  the  plaintiffs  and  the  defendant. 
The  plaintiffs  were  the  agents  of  Thompson, 
and  ought  to  have  sued  him. 

Pollock,  C.B. — This  rule  must  be  dis- 
charged. The  defendant  is  liable,  «id 
ought  to  have  paid  the  bill,  for  the  con- 
sideration for  the  plaintiffs'  acceptance 
utterly  &iled.  The  rule  was  granted  on 
the  ground  of  there  being  no  privity  between 
the  plaintiffs  and  the  defendant.  The  bill 
was  drawn  by  the  defendant  on  the  plain- 
tiffs ;  and  a  privity  was  created  as  the  biU 
was  accepted  by  the  plaintiffs  at  the  request 
of  the  defendant,  and  was  in  fact  drawn 
only  as  an  accommodation  bill.  Thompson 
ought  not  to  have  been  sued,  as  he  repu- 
diated the  contract  and  refused  to  take  the 
bark.  The  plaintiffs  paid  the  bill  to  the 
use  of  Trefiiy,  who  ought  to  have  with- 
drawn it  from  circulation. 


Aldersqn,  B.,  RoLFB,  B.,  and  Pun, 
B.  concurred. 

Rtide  dmhaxftd. 


1847.       \  DUKE,    KMT.    AND    OTU£aS  C. 

May  28.  /  prvE. 

Company — Pleadinff—NoHee —  Tratene 
ef  Readiness  and  WiHingness, 

The  deelarfUiott  stated  that  Ihephmtifi 
bad  agreed  trith  200  other  persons  to  n- 
deavour  to  form  a  joint-stock  eempoBy  fsr 
wtaking  a  certain  railway;  that  a  diptsit 
of  21.  2*.  for  each  share  was  to  be  paid  bf 
the  alkttees;  that  the  plaintiffs  were  m 
tommittee  of  mamiffement  of  the  said  com- 
pany, and  dtat  they  allotted  to  the  defenini 
twenty-Jive  shares  in  the  said  company  upon 
the  terms  that  a  deposit  of  21.  2s.  per  shtn 
should  be  paid  by  the  defendant  on  or  before 
the  9th  of  November  1845.  to  the  aoeemU 
of  the  company,  to  cetiain  bonkers  Aet 
agreed  upon,  to  wit,  ^c,  of  aU  which  pr»> 
mises  the  defendant  then  had  notice.  7k 
declaration  then  averred  uutual  premiitK 
and  alleged  that  although  the  plaintiffs  wen 
always  ready  and  willing  to  fulfil  aU  tkingt 
on  their  parts,  and  although  the  9lh  day  of 
December  had  elapsed,  yet  the  d^mdant  <fiii 
not,  before  the  9th  day  of  Deeember,  pay  is 
the  said  bankers  the  deposit  of  2L  2s.  fonrlh 
plea,  that  the  plai»tiffs  were  sci  abi&ft 
ready  and  willing  to  perform  the  terms  it 
the  declaration  mentioned}  fifth,  that  tie 
defendant  had  not  notice  of  tie  said  eevuti 
premises  in  the  deeUiration  mentioned; 
sixth,  that  before  the  cortmencement  of  lie 
suit,  the  plaintiffs  a/nd  the  company,  widM 
the  consent  of  the  defendant,  agre^tt.iAa»^ 
don,  and  did  abandon,  their  endeaveum  d 
form  the  company  -.—rrHeld,  oi»  dementft 
that  the  plea*  were  bad,  and  that  the  d>> 
claration  was  good. 

Assumpsit.  The  deolaratiion  stated  tfait 
the  plaintiffs  had  agreed,  together  lA^ 
divers,  to  wit,  200  other  persons,  ta  vA^ 
vour  to  form  a  certain  joint-stock  MB* 
pany,  for  the  making  of  a  oertafai  ai^ 
way,  to  be  called  the  Dotking,  BiJIfl^ 
and  Arundel  Atmospheric  Ri^lini^  mA(> 
endeavour  to  obtain  an  act  of  pailinaMltte 
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that  purpose:  the  capital  whereof  was  to 
consist  of  1,000,0001.,  to  be  divided  into 
50,000  shares,  of  201.  each,  and  upon  which 
a  deposit  of  2/.  2s.  for  each  share  was  to  be 
paid  by  snch  persons  to  whom  the  said 
shares  should  be  allotted  by  a  committee  of 
management ;  that  before  and  at  the  time 
of  the  defendant's  application  fot  shares, 
and  the  making  of  his  said  promise  as  here- 
inafter mentioned,  the  plidntifi^  formed  the 
committee  of  management  of  the  said  pro- 
posed company ;  that  the  defendant  applied 
to  the  plaintiffs  and  requested  them  to  allot 
him  forty  shares,  and  then  undertook  to 
accept  the  same,  or  any  less  number  that 
might  be  allotted  to  him ;  that  the  phdntiffs 
allotted  to  him  twenty-flVe  shares  upon  the 
terms  that  a  deposit  of  SI.  2».  upon  each 
share  should  be  paid  by  him  on  or  before  the 
9th  day  of  December  1845,  to  the  account 
of  the  said  company,  to  one  of  certain  bank- 
ers then  appointed  in  that  behalf,  to  wit, 
the  London  and  County  Joint  Stock  Bank, 
Lombard  Street,  &c.,  of  all  which  premises 
the  defendant  afterwards,  to  wit,  on  fto., 
had  notice.  The  declaration  then  averred 
mutual  promises,  and  alleged,  that  although 
the  plaintiflb  were  always  ready  and  willing 
to  perform  and  Ailfll  the  said  terms  in  all 
things  on  their  parts,  and  although  the  said 
9th  day  of  December  elapsed  after  the  said 
promise  of  the  said  defendant,  end  befbre 
the  commeneement  of  this  suit,  of  all  which 
premises  the  defendant  hath  always  had 
notice  t  yet  th6  defendant  had  not  paid  to 
any  of  the  said  bankers,  or  to  any  othet 
person,  to  the  account  of  the  said  company, 
the  said  deposit  of  21.  2$.  per  share. 

Pleas— Fourth,  that  the  plaintiffs  were 
sot  always  ready  and  willing  to  perform  th6 
terms  in  the  declaration  mentioned  in  all 
tliisga  on  their  pai^  modo  H  formAs  fifth 
plea,  that  the  defendant  had  not  notice  of 
the  said  several  premises  in  the  declaration 
mentioned  modo  et  fortnd ;  sixth  plea,  that 
before  the  commencement  of  the  suit,  the 
plaintiffs  and  the  company  agreed,  without 
the  consent  of  the  defendant,  that  the  en- 
deavours to  establish  the  company  and  ob" 
Uun  the  act  should  be  abandoned ;  that  the 
same  were  abandoned,  and  are  now,  and 
were  at  the  commencement  of  the  suit,  at 
an  end,  and  the  shares  allotted  to  the  defen- 
dant  became  utterly  worthless. 


Danurrer  to  the  fourth  plea,  assigning 
for  causes  that  there  were  no  terms  which 
the  plaintifib  were  bound  to  perform  prior 
to  the  performance  of  the  ddendant's  agree> 
ment ;  that  the  traverse  was  too  large,  as 
the  plaintifik  were  not  bound  to  be  always 
ready  and  willing  to  perform  the  said  terms, 
nor  in  all  things  or  at  all  times,  inasmuch 
as  the  time  for  the  performance  of  some  of 
those  terms  had  not  arrived  when  the  cause 
of  action  accrued,  and  that  it  was  not  point- 
ed out  which  of  the  terms  the  plaintiffs  were 
not  ready  and  willing  to  perform.  The 
Causes  of  demurrer  to  the  fifth  plea  were, 
that  the  traverse  was  too  large  in  making 
it  incumbent  on  the  plaintifis  to  prove  that 
the  defendant  had  notice  of  all  the  premises 
in  the  declaration,  and  that  it  was  uncertain 
what  facts  the  defendant  denied  having 
notice  of.  The  causes  of  demurrer  to  the 
last  plea  were*  that  the  plea  did  not  traverse, 
nor  confess,  nor  avoid  the  cause  of  action, 
inasmuch  as  the  plaintiffs'  abandonment  of 
their  endeavours  to  form  a  company  could 
not  justify  the  defendant's  breach  of  con- 
tract prior  to  such  abandonment. 

Martin,  m  support  of  the  demurrer.— 
The  fourth  plea  is  bad,  as  the  traverse  is 
too  large — Tempest  v.  Kilner{l). 

[ANDERSON,  B. — The  plaintiffs  had  no- 
thing to  do.  It  is  a  traverse  of  an  almost 
suprafluotts  averment.] 

The  fifth  plea  is  also  bad.  The  last  plea 
is  bad.  The  defendant  was  guilty  of  a 
breach  of  contract  in  not  paying  the  deposit 
on  the  9th  of  December ;  and  it  can  be 
no  excuse  to  urge  that  after  that  day  had 
elapsed  the  plaintiffs  abandoned  the  under- 
taking. 

G.  T.  White,  eaiAii, — The  fourth  plea 
is  good.  It  was  incumbent  on  the  plaintifis 
to  keep  an  account  open  at  the  bankers, 
that  the  defendant  might  have  an  opportu- 
nity of  paying  his  deposits.  Tempest  v. 
Ktiner  is  distinguishable. 

[Pollock,  C.B. — The  plea  is  bad  in  not 
stating  what  terms  the  plaintiffs  were  not 
ready  to  perform.] 

The  fifth  plea  is  good.  The  traverse  is 
not  too  large,  as  there  were  two  facts  which 
the  plaintiffs  were  bound  to  prove  that  the 
defendant  had  notice  of,  namely  the  pro- 

(1)  IS  Uw  J.  Rep.  (n.s.)  C.P.  10. 
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misc,  and  the  liability  to  pay  the  deposit. 
The  sixth  plea  is  good.  The  abandonment 
of  the  undertaking  by  the  plaintiffs  is  a 
good  answer  to  their  action,  as  it  operates 
retrospectively,  and  would  entitle  the  de- 
fendant to  recover  the  entire  deposits  from 
the  plaintiffs — WaUtab  v.  SpoUitteoode  (2). 
This  plea  is  good,  on  the  ground  of  avoiding 
circuity  of  action. 

[Aldeeson,  B. — The  action  is  brought 
fur  the  recovery  of  damages  from  the  de- 
fendant, for  not  performing  his  promise.] 

It  is  in  substance  an  action  to  recover 
the  deposits.  The  defendant  would  succeed 
if  he  paid  1<.  into  court  by  way  of  nominal 
damages ;  and  that  sum  he  could  recover 
back  by  an  action  for  money  had  and 
received — Carry.  Stephens (S),  Simpion  v. 
Swan  (4).  The  defendant  would  have  had 
some  difficulty  in  succeeding  on  this  point, 
if  the  declaration  had  alleged  that  the  plain- 
tiffs  had  sustained  special  damage —  Walmei' 
ley  v.  Cooper {5i),  Turner  v.  Davies{6), 
Johnson  v.  Carre  (7). 

Again,  the  declaration  is  bad.  The  com- 
pany was  never  formed ;  and  as  it  appears 
on  the  face  of  the  declaration  that  the 
plaintiffs  are  only  part  of  a  larger  body, 
and  have  no  interest  separate  from  the 
rest  of  the  company,  they  have  not  shewn 
any  title  to  sue.  The  defendant's  promise 
was  made  to  the  whole  body  —  iS'i'dm  v. 
Bondiji). 

Martin  was  not  called  on  to  reply. 

Pollock,  C.B. — The  declaration  is  good 
on  general  demurrer.  The  pleas  are  bad, 
for  the  reasons  assigned  in  the  grounds  of 
demurrer. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B. 
concurred. 

Judgment  for  the  plaintiffs. 

(2)  15  Mee.  &  Wels.  501 ;  s.  o.  15  Uw  J.  Rep. 
(n.s.)  £xch.  193. 

(3)  9  B.  &  C.  758  ;  s.  0.  7  Law  J.  Hep.  K.B. 
336. 

(4)  S  Campb.  291. 

(5)  U  Ad.&£1.216i  •.0. 10  Law  J.  Rep.  (M.*.) 
Q.B.  49. 

(6)  2  Wms.  Saund.  U8g,  150,  note  2. 

(7)  1  l.eT.  152. 

(8)  5  B.  &  Ad.  389. 


i.} 


EAGER  v.  GRIMWOOD. 


•  Trespass — Loss  of  Sertiee— 


1847 
June 

Seduciion- 
Damage. 

A  father  or  master  cannot  vutintain  m 
action  for  the  seduction  of  his  daughter  or 
servant,  without  some  proof  of  loss  of  sertiee. 
The  law  does  not  imply  damage  to  the  father 
or  master  from  the  mere  act  of  sedueliou. 

Trespass,  for  assaulting  and  debauebing 
the  daughter  of  the  plaintiff,  whereby  sbe 
became  pregnant,  &c. ;  and  the  pUntiff 
lost  and  was  deprived  of  her  services. 

Plea — Not  guilty. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
sittings  after  Michaelmas  term  last,  the  fol- 
lowing facts  were  proved :  that  the  first  cm- 
nexion  between  the  defendant  and  the  phiin- 
tifi's  daughter  took  place  two  days  after 
Christmas  day,  1844,  and  a  child  was  bom 
in  June  1845 ;  and,  according  to  the  evi- 
dence of  the  sui^eon,  was  a  full-grown  child. 
It  was  proved  Uiat  the  father  had  incurred 
some  expense,  by  reason  of  his  daughter's 
pr^nancy.  Under  these  circumstances,  the 
learned  Chief  Baron  directed  the  jury  that 
the  defendant  was  entitled  to  the  verdict, 
if  they  believed  he  was  not  the  father  of 
the  child.  The  jury  found  a  verdict  tat 
the  defendant. 

Prentice  now  moved  for  a  new  trial  on 
affidavits,  and  also  on  tiie  ground  of  mis- 
direction, contending  that  it  was  mmeoes- 
aary  for  the  plaintiff  to  prove  that  he  had 
sustained  any  damage  arising  from  the  loa 
of  service  occasioned  by  the  acts  of  the  de- 
fendant ;  for  the  fact  of  the  seduction  itself 
afforded  some  proof  of  damage.  A  mle 
nisi  having  been  granted, — 

Humfrey  shewed  cause. — The  question 
in  this  case  is,  whether  the  mere  s«inctiaB 
of  a  servant  or  daughter,  not  followed  by  a 
loss  of  service,  gives  the  master  or  parent  a 
right  of  action  against  the  seducer.  .  It  is 
submitted  that  it  does  not,  and  that  the  only 
ground  of  action  is  the  actual  loss  of  ser- 
vice sustained  by  the  master  or  parent.  If 
this  were  not  so,  a  slight  blow  inflicted 
upon  the  servant,  and  occasioning  no  loss 
of  service  whatever,  would  give  the  master 
a  right  of  action.  In  2  Selw.  N.P.  tit 
'Master  and  Servant,'  pi.  115,    there  is 
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the  following  note : "  Although  the  daughter 
cannot  have  an  action,  yet  the  father  may ; 
not  for  assaulting  his  daughter,  and  getting 
her  with  child,  for  this  is  a  wrong  particu- 
larly done  to  her,  yet  for  the  loss  of  her 
service  caused  by  this."  Per  RoUe,  C.J., 
Norton  t.  Jason  (1). 

[RoLFE,  B. — That  was  an  action  on  the 
case ;  and  Rolle,  C.J.  said  "  This  action  is  an 
action  brought  for  the  damage  done  to  the 
master,  and  though  the  servant  will  release 
the  battery,  yet  the  master  may  have  an 
action  for  the  damages  caused  to  him  by 
the  battery;  and  although  the  daughter  can- 
not have  an  action,  her  father  may,  although 
not  for  entering  into  his  house,  because  it 
was  with  his  leave,  nor  for  assaulting  his 
daughter,  and  getting  her  with  child,  be- 
cause this  is  a  wrong  particularly  done  to 
her ;  yet  for  the  loss  of  her  service  caused 
by  this,  he  may  have  an  action,  but  it  is  a 
pretty  case,  and  fit  to  be  argued ;  therefore 
bring  no  books,  and  we  will  advise  upon 
it."] 

[Platt,  B. — In  Chamberlain  v.  Hazle- 
wood{i),  it  was  held,  that  an  action  for 
seducing  the  daughter  and  servant  of  the 
plaintiff  might  be  brought  either  in  trespass 
for  the  direct  injury,  per  quod  servitium 
amisit,  or  in  case  for  the  consequential 
damage.  He  also  referred  to  Diteham  v. 
Bond{2),«D.A  Woodwards.  fFa/ton (4).] 

In  the  present  case  the  loss  of  service  was 
not  occasioned  by  the  defendant,  as  he  was 
not  the  father  of  the  child. 

Prentice,  in  support  of  the  rule. — ^Where 
an  assault  upon  a  servant  is  proved  the  law 
implies  damage  to  the  master.  A  declara- 
tion, therefore,  would  be  good  which  merely 
stated  that  the  defendant  assaulted  and 
debauched  the  daughter  of  the  plaintiff,  for 
the  law  would  in  such  case  imply  nominal 
damage.  In  this  case  the  plaintiff  has  sus- 
tained either  special  or  consequential  da- 
mage, and,  if  it  be  the  former,  it  is  admitted 
by  not  being  traversed — Torrenee  v.  Gib' 
Wim(5).     In  Viner's  Abridg.  tit.  'Tres- 

(1)  Style,  398. 

(2)  S  Mm.  &  Wels.  515 ;  s.c.  9  Law  J.  Rep. 
(II.S.)  Exeli.87. 

(3)  2  Mm.  &  Selw.  486. 

(4)  2  New  Rep.  476. 

(5)  5  Q.B.  Rep.  297 i  i.e.  13  Uw  J.  Rep.  (n.s.) 
Q.B.  36. 


pass,'  L,  6.  pi.  7,  the  law  is  thus  stated : 
"  In  trespass  of  battery  of  his  servant,  per 
quod  servitium  suum  amisit,  ^c,  it  is  no 
plea  that  nan  amisit  servitium  servientisprce- 
dicti,  for  by  this  the  battery  is  confessed, 
and  then  the  law  implies  that  the  master  is 
damnified." 

[Pollock,  C.B.— In  the  following  page ' 
in  Finer,  it  is  said,  "  The  master  shall  not 
have  trespass  of  battery  of  his  servant,  if 
he  does  not  say,  per  quod  servitium  ser- 
vientis  sui  amisit,"  &c.  You  must  contend 
that  if  the  injury  produces  nothing  but 
pain,  both  master  and  servant  may  main- 
tain an  action.] 

The  master  has  a  kind  of  property  in  the 
servant. 

[AxDERSoN,  B. — No ;  in  the  service  of 
the  servant.] 

Per  Curiam. — There  was  no  misdirection 
in  this  case.  Grinnellv.  Wells  (6)  is  in 
point :  it  decides  that  an  action  cannot  be 
maintained  by  a  father  for  the  seduction  of 
his  daughter,  without  proof  of  loss  of  service 
to  him.  The  rule  had  better  be  drawn  up 
to  enter  a  nonsuit,  unless  the  plaintiff  will 
consent  to  a  stet  processus. 

Rule  accordingly. 


} 


TEMPLE  V.  PINK. 


1847. 

June  3. 
Promissory  Note — Guarantie —  Variance. 

A  declaration  on  a  guarantie  stated,  that 
J.  L,  made  his  promissory  note  payable  to 
the  plaintiff;  that  it  was  in  the  plaintiff's 
hands  dishonoured,  that  thereupon,  to  wit, 
on  the  2nd  of  November  1844,  <n  consider- 
ation that  the  plaintiff  would  forbear  and 
give  time  to  J.  L.  for  the  payment  of  the 
note  for  a  reasonable  time,  the  defendant 
guaranteed  the  payment.  The  defendant,  at 
the  time  of  making  the  note,  wrote  the  fol- 
lowing words  on  the  back,  "  I  guarantee  the 
payment  of  the  within  note  by  J.  Leigh,  the 
maker,  on  the  2nd  of  November  next,  J. 
Pink."  On  the  day  of  the  dishonour  of  the 
note,  the  defendant  wrote  and  signed  the 
fottowing  guarantie,  addressed  to  the  plain- 
ts) 7  Man.  &  Gr.  lOSS ;  s.o.  14  Law  J.  Rep. 
(N.S.)  C.P.  19, 
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tiff:—"  Sir,  I  request  yo*  will  hold  over 
the  promitaory  note  in  your  favour  of  Mr. 
J.  Leigh,  dated  the  Slit  of  July  1844,  for 
200{.,  at  three  month*,  and  in  coniideration 
of  your  so  doing,  I  undertake  to  con/tiiM, 
lit  aU  respects,  my  guarantie  of  the  same, 
John  Pink :" — Held,  that  the  guarantie  tea* 
defective,  and  that  the  plaintiff  was  properly 
nonsuited. 

Semble — That  the  declaration,  stating  the 
consideration  to  be  forbearance  to  sue  for  a 
reasonable  tiine,  ttas  bad. 

Assumpsit  on  a  guarantie.  The  decla- 
ration stated  that  one  J.  Leigh  made  bis 
promissory  note  payable  to  the  plaintiff  or 
order  for  2002. ;  that  J.  Leigh  did  not 
pay  tbe  note;  that  the  said  note  being  in 
the  plaintiff's  hands  overdue  and  unpaid, 
thereupon,  to  wit,  on  the  2nd  of  November 
1844,  in  consideration  that  the  plaintiff 
would  give  time  to  J.  Leigh  for  payment, 
to  wit,  for  a  reasonable  time  then  next 
following,  Uie  defendant  guaranteed  the 
payment  of  the  note  in  case  I.  Leigh  should 
malw  default.  Breach,  that  the  defendant 
did  not  pay  the  monies  due  on  the  said 
promissory  note. 

Plea — Non  assumpsit. 

At  the  trial,  before  Rolfe,  B.,  at  the 
Sittings  in  Hilary  term  last,  the  following 
facts  appeared : — In  July  1844,  the  plaintiff 
agreed  to  discount  a  promissory  note  for 
2002.  for  James  Ldgh,  if  the  defendant 
would  guarantee  payment  of  the  same  at 
maturity.  The  defendant  having  agreed 
to  do  this,  the  not«  on  which  the  action 
was  brought  was  made,  and  on  the  back  of 
it  the  defendant  wrote  the  following  words : 
"  I  guarantee  payment  of  the  within  pro- 
missory note  by  James  Leigh,  the  maker, 
on  the  2nd  of  November  next.  John  Pink. ' ' 
The  note  having  become  due  on  the  2ad  of 
November,  ana  having  been  dishonoured 
and  remaining  is  the  plaintiff's  hands,  the 
defendant  signed  the  following  mamorui- 
dam,  addressed  to  the  plaintiff,  on  which 
the  action  was  brought: — "  November  2, 
1844,  I  reqnest  you  will  hold  over  the 
promissory  note  in  your  favour,  of  Mr. 
James  Leigh,  dated  the  31st  of  July  1844, 
for  2002.,  at  three  months,  and  in  consider- 
ation of  your  so  doing  I  undertake  to  con- 
tinue in  all  respects  my  guarantie  of  the 
same.     John  Pink."     At  the  trial,  it  was 


objected,  on  the  part  of  the  defimdant,  that 
Uiere  was  a  variance  between  the  contract 
declared  on  and  the  one  proved,  and  that 
the  plaintiff  ought  to  be  nonsuited;  and  the 
learned  Judge  being  of  that  opinion,  tiie 
plaintiff  was  nonsuited,  leave  being  reserred 
to  him  to  move  to  enter  a  verdict  tar  the 
amount  of  the  note. 

Miller  having  obtained  a  tule  •*•»  ao- 
oordingly,— 

Ogle  shewed  cause. — The  plaintiff  was 
properly  nonsuited,  on  acoount  of  the  vaii- 
anoe  between  the  contract  stated  in  tha 
declaration  and  that  proved  at  the  trisL 
The  pleader  was  not  warranted  in  deacnbing 
the  consideration  of  the  guarantie  to  be  in 
respect  of  forbearance /or  a  reasonaUe  timt. 
The  law  does  not  imply  such  a  consideratiga 
from  the  terms  of  this  instrument.  The 
rule,  as  stated  in  Chitty  on  CotUraett,  p.4S, 
and  the  case  of  Cole  v.  Dyer(l),  are  ia 
favour  of  the  defendant. 

Miller,  in  support  of  Uie  rule.— Hw 
guarantie  supports  the  statement  in  the 
declaration.  The  partiea,  in  effect,  tigteei 
that  the  note  should  ba  held  over  for  ■ 
reasonable  time. 

[AlDkhsoit,  B.— Making  out  a  title  to 
an  estate  in  a  reasonable  time,  a  an  act 
Uiat  requires  some  time,  but  sning  »  man 
may  be  don*  in  a  moment;  a  reaaoaaUs 
time  for  this  purpose  is  a  mere  phtaae. 
What  definite  idea  can  you  attadi  to  these 
terms?  The  meaning  of  the  words  may 
depend  on  the  character  of  the  party,— «h»- 
ther  be  ia  litigious,  or  whetlm  be  i>  mU 
and  somnolent.] 

[RoLFE,  B.-— The  declaration  may  per- 
haps be  bad.] 

[Aldkrson,  B.'-The  guarantie  hadt  m 
defective.] 

Per  CWtam.— The  rule  must  be  As- 
charged. 

Rule  disekaryei. 


(1)  1  Cr.  &  Jer.  461 ;  s.o.  9  Law  J.  Rra. 
109. 
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DYER  V.  GREEK. 


Evidence — Bill  of  Sale — Schedule  an- 
nexed. 

A  bill  of  sale  transferred  to  the  plaintiff 
"all  the  goods,  fixtttres,  household  furniture, 
plate,  china,  and  effects  of  whatever  kind 
beleaging  to  us,  and  in  and  about  the  mes- 
suage, tenement,  or  premises,  where  he  now 
resides,  and  being  No.  2,  Park  Road,  Old 
Kent  Road,  in  the  county  of  Surrey,  and 
the  chief  articles  whereof  are  particnlarly 
enumerated  and  described  in  a  certain  sche- 
dule hereunto  annexed."  The  schedule 
being  inadmissibie  in  evidence,  by  reason  of 
its  not  being  Annexed,— Held,  that  the  bill 
of  sale  was  adtnissiUe  without  the  schedule. 

This  was  an  aetion  on  a  feigned  issne, 
tried,  before  Pollock,  C.B.,  at  the  West- 
minster sittings ;  and  the  question  was,  whe- 
ther the  goods  seized  were  the  property  of 
the  plaintiff  or  the  defendant  The  plain- 
tiff, in  support  of  his  title  to  the  goods, 
tmdered  in  evidence  a  bill  of  sale  to  him  of 
die  property  in  question,  together  with  a 
schedule,  which  enumerated  several  of  the 
articles  in  question.  The  bill  of  sale  stated 
that  C.  Dyer  and  L.  Dyer  did  tbereby  bar- 
gain, sell,  assign,  and  transfar  to  the  plain- 
tiffii  "  all  the  goods,  fixtures,  household  fnr- 
Bitore,  plate,  china,  and  effects  of  whatever 
nature  or  kind  belonging  to  ns,  and  in  and 
about  the  messnage,  tenement,  or  premises 
wheie  ha  now  resides,  and  being  No.  2, 
Ptak  Road,  Old  Kent  Road,  in  tli«  county 
of  Surrey,  and  the  chief  articles  whereof 
are  particularly  enumerated  and  described 
in  a  certain  schedule  hereunto  annexed." 
On  these  documents  being  produced  it 
appeared  that  the  schedtile  was  net  annexed 
to  the  bill  of  sale,  whereupon  the  Chief 
Baron  refused  to  receive  the  schedule.  The 
bill  of  sale  was  then  tendered  alone,  and 
objected  to  on  the  ground  of  its  being  in- 
complete without  the  schedule.  The  learned 
Judge  held  the  objection  to  b«  good,  and 
refused  to  receive  the  bill  of  sale,  and  tho 
defendant  had  a  verdict. 

Watson  having  obtained  a  rule  nisi  for  a 
new  trial,  on  the  gp-ound  of  the  improper 
rejection  of  this  evidence, — 


Wells  shewed  cause. — The  bill  of  sale 
was  not  evidence  alone,  as  the  making  of 
the  inventory  was  a  contemporaneous  act. 
Duck  V.  Braddyll{\)  will  be  relied  on  by 
the  other  side,  but  is  not  in  point.  In 
Weeks  v.  Maillardet  (2),  where  the  defen- 
dant bound  himself  to  deliver  to  the  plain- 
tiff by  a  certain  day  "  the  whole  of  the  me- 
chanical pieces  as  per  schedule  annexed,"  it 
was  held  that  the  schedule  formed  part  of 
the  deed,  and  that  without  it  the  deed 
would  be  insensible. 

[Pollock,  C.B. — Here  all  the  articles 
are  not  enumerated  in  the  schedule.  This 
shews  that  the  deed  has  an  operation  beyond 
the  schedtile.] 

[Platx,  B. — Suppose  the  deed  had  stated 
that  the  goods  had  been  bought  of  A.  B, 
would  it  be  necessary  to  prove  that  they 
were  so  bought  ?]  • 

[PoLLocx,  C.B.— If  Duek  v.  Braddyll 
had  been  cited  at  the  trial,  I  should  have 
received  the  deed  without  the  schedule.] 

Burgh  v.  iVeston(9)  is  in  point. 

[Pollock,  C.B.— If  the  schedule  con- 
tained a  list  of  all  the  articles  conveyed, 
the  case  would  still  resemble  the  present, 
and  the  deed  alone  would  be  evidence,  for 
it  conveys  all  the  articles ;  and  the  schedule 
is  referred  to  merely  for  the  convenience  of 
the  parties.] 

Watson,  contr&,  was  not  called  on. 

Alderson,  B.-.-The  rale  for  a  new  trial 
must  be  absolute.  The  case  is  the  same  as 
if  the  deed  had  enum^ted  all  the  articles, 
and  had  gone  on  to  state  that  they  were 
also  described  in  a  certain  schedule.  The 
case  of  Weeks  v.  Maillardet  was  different, 
for  there  the  deed  was  inoperative  without 
the  schedule.  Suppose  the  deed  bad  men- 
tioned a  number  of  uncertain  articles:  in 
that  case  the  party  would  not  know  what 
they  were  until  he  obtaieed  the  schedule. 
StiU  the  deed  would  operate  without  the 
schedule. 

Pollock,  C.B.,  Rolfe,  B.,  and  Platt,  B. 
ccHicurred. 

Rule  absolute. 

(1)  M'CleL  217 ;  8.  c.  13  Prioe,  iSS. 

(2)  UEsst,  568. 

(S)  8  Term  Rep.  483. 
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1847.       t  BRITT  V.  PASBLEY  AND  OTHERS. 

Arbitration  —  Order  of  Reference  — 
Award — Motion  in  Arrest  of  Judgment, 

Where  a  cause  was  referred  by  order  of 
Nisi  Prius,  which  directed  that  neither  party 
should  bring  or  prosecute  any  action  or  suit 
in  any  court  of  law  or  equity  against  the 
arbitrator  or  against  each  other,  and  an 
award  was  made, — Held,  that  the  plaintiff 
could  not  move  in  arrest  of  judgment. 

Trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  seizing  bis  goods. 
The  defendants  pleaded,  amongst  other 
pleas,  that  the  said  dwelling-house  was  the 
dwelUng-house,  soil,  and  freehold  of  them- 
selves«and  others,  and  because  the  goods 
were  wrongfully  placed  in  the  said  dwelling- 
house,  the  defendants  removed  them. 

The  cause  came  on  for  trial,  at  the  Derby- 
shire Summer  Assizes,  in  1846,  when  a 
verdict  was  found  for  the  plaintiff,  subject 
to  a  reference.  The  order  of  reference  con- 
tained the  following  terms:— "And  it  is 
ordered  by  and  with  such  consent  as  afore- 
said, that  neither  party  do  bring  or  prosecute 
any  action  or  suit  in  any  court  of  law  or 
equity  against  the  said  arbitrator  or  against 
each  other." 

The  arbitrator  having  found  the  issue 
raised  on  the  above  plea  for  the  defendants, 
a  rule  nisi  was  obtained,  calling  upon  them 
to  shew  cause  why  judgment  should  not  be 
entered  for  the  plaintiff,  non  obstante  vere- 
dicto, as  to  the  goods  and  chattels. 

Humfrey  shewed  cause. — The  plaintiff 
is  precluded  by  the  agreement  contained  in 
the  order  of  reference  from  moving  to  enter 
judgment flono&«<an(eeere(2icto.  In  Chownes 
V.  Brown(\),  where  it  was  stipulated  by 
an  order  of  reference,  that  the  parties  thereto 
•hould  not  bring  a  writ  of  error,  the  Court 
held,  that  a  motion  in  arrest  of  judgment 
ought  not  to  have  been  made.  Here  the 
terms  of  the  order  of  reference  are  stUl 
larger  than  in  that  case,  for  they  direct  that 
no  action  or  suit  shall  be  prosecuted.  The 
present  moUon  must  be  considered  an  action 
or  suit  within  the  meaning  of  those  terms. 

(1)  14  Uw  J.  Rep.  (M.S.)  Esch.  216. 


In  Steeple  v.  BonsaU(2)  it  was  held,  that 
a  party  to  an  award  conld  not  move  for 
judgment  non  obstante  veredicto,  and  the 
Court  came  to  this  conduaioo  witboot 
reference  to  the  special  clause,  which  in- 
cluded the  parties  from  brin^g  a  writ  of 
error.  The  plaintiff  ought  to  have  applied 
to  the  arbitrator  to  enter  up  judgment  am 
obstante  veredicto.  As  the  matter  now 
stands  he  is  restrained  by  the  order  of  refer- 
ence from  entering  up  such  judgment. 

Whitehurst  and  Miller,  in  support  of  tbe 
rule. — The  arbitrator  had  no  power  to  direct 
this  Court  to  enter  up  judgment  non  obsl<ade 
veredicto — Angus  v.  Bedford  (8).  His 
authority  was  limited,  he  had  merely  the 
power  of  stating  for  which  party  a  verdict 
was  to  be  entered.  There  is  no  claose  m 
the  order  of  reference  precluding  the  plain- 
tiff from  bringing  a  writ  of  error,  and  there- 
fore he  may  move  in  arrest  of  judgment 

[Alderson,  B. — ^You  have  referred  all 
the  matters  in  dispute  to  the  arbitrator,  and 
now  you  wish  Uie  Court  to  decide  the 
question.] 

The  report  of  the  case  of  Steeple  v.  Bon- 
tall  does  not  state  with  precision  the  terms 
of  the  order  of  reference.  They  referred  to 
Manser  v.  Heaver  (A). 

PoixocK,  C.B. — We  must  be  governed 
by  the  case  of  Steeple  v.  BonsaU.  There 
the  argument  of  Sir  W.  Follett  was  similar 
to  the  present.  The  question  was,  whether 
the  plaintiff  should  be  allowed  to  enter  up 
judgment  non  obstante  veredicto.  The  Court 
refused  to  allow  him,  saying  that  it  was  not 
open  to  the  plaintiff  to  come  to  the  Court, 
as  the  arbitrator's  power  was  complete  and 
final.  If  the  finding  of  the  arbitrator  cannot 
be  set  aside  by  writ  of  error,  it  cannot  be 
set  aside  by  motion  in  arrest  of  judgment 

Alderson,  B.  concurred. 

RoLFE,  B. — The  present  case  is  rt31 
stronger  than  Steeple  v.  BonsaU. 

Platt,  B.  concurred. 

Rule  diseharytd. 

(2)  4  Ad.  &  El.  950;  a.  c  6  Law  J.  B*p.Ou>) 
K.B.  188. 

(3)  11  Mee.&  Web.  69;  s.o.  13  U»  ^.B^fk 

(M.S.)  Excb.  180. 

(4)  3  B.  &  Ad.  295. 
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MARKS  V.  RIDCWAY. 


1847. 

May  22. 

Interpleader  Order — Reservation  of  Ques- 
tion of  Costs — Jurisdiction  of  Court. 

Where  a  Judge,  hy  an  interpleader  order, 
directed  that  the  claimant  should  pay  a  sum 
of  money  into  court,  and  that  an  issue  should 
be  tried  between  him  and  the  execution 
creditor,  and  reserved  the  question  of  costs 
»nd  all  further  questions  until  after  the  trial 
of  the  issue,  the  issue  having  been  tried, 
and  a  verdict  found  partly  for  the  plaintiff 
and  partly  for  the  defendant,  the  Court,  on 
the  defendant's  appUeation,  refused  to  direct 
that  the  money  should  be  paid  out  of  court 
to  him,  or  that  the  plaintiff  should  pay  his 
costs. 

This  was  a  rule  calh'ng  upon  Sarah 
Jackson  to  shew  cause  why  the  sum  of  26^., 
paid  into  court  in  pursuance  of  an  order^ 
of  Erie,  J.  of  the  23rd  of  September,  should 
not  be  paid  out  of  court  to  the  plaintiff, 
Charles  Marks,  and  why  the  costs  of  C. 
Marks,  occasioned  by  the  said  order  and 
the  trial  of  the  issue  between  Sarah  Jack- 
son, plaintiff,  and  C.  Marks,  defendant, 
should  not  be  paid  by  S.  Jackson  to  C. 
Marks. 

It  appeared  that  two  actions  had  been 
brought  against  a  person  named  Ridgway,  by 
Collins  and'  the  present  plaintiff  Marks,  as 
execution  creditors,  in  both  of  which  S.  Jack- 
son claimed  the  goods.  An  interpleader  order 
vas  thereupon  made  by  Erie,  J.,  dated  the 
23rd  of  September  1846,  in  which  he  di- 
Tected  that  the  execution  creditor  Collins 
should  be  barred,  that  S.  Jackson,  the 
claimant,  should  ]>ay  26/.  into  court,  and 
that  an  issue  as  to  the  property  should  be 
tried  by  S.  Jackson  as  plaintiff,  and  C. 
Marks  as  defendant.  The  order  then  con- 
cluded in  these  terms :  "  and  /  reserve  the 
question  of  costs  and  all  further  questions 
until  after  the  trial  of  the  said  issue."  The 
cause  was  tried,  in  February  1847,  when  the 
jury  found  a  verdict  for  S.  Jackson  for  part 
of  the  goods,  with  damages  51.,  and  for  the 
then  defendant  C.  Marks,  as  to  the  remain- 
ing portion  of  the  goods.  The  present  rule 
was  thereupon  obtained  by  C.  Marks,  the 
plaintiff  in  the  present  action. 

I'ashley  shewed  cause.^This  rule  must 
Nkw  Serics,  XVI.— Exchio. 


be  discharged.  The  application  ought  not 
to  have  been  made  to  this  Court,  but  to 
Eric,  J.,  who  made  the  order,  by  which  he 
reserved  the  question  of  costs.  He  only 
has  jurisdiction  in  the  matter;  and  whether 
this  Court  has  the  power  of  reviewing  his 
decision  is  a  separate  question.  The  lan- 
guage of  the  1  &  2  Vict.  c.  45.  8.  2.  is  very 
clear — "  It  shall  be  lawful  for  any  Judge 
of  the  supreme  courts  to  exercise  such 
powers  or  authorities  for  the  relief  and  pro- 
tection, of  the  sheriff  or  other  officer  as 
may,  by  virtue  of  the  act  1  &  2  Will.  4. 
c.  58.  s.  6,  be  exercised  by  the  said  courts 
respectively,  and  to  make  such  order  therein 
as  shall  appear  just"  And  it  further  en- 
acts, "  that  the  costs  of  such  proceedings 
shall  be  in  the  discretion  of  such  Judge." 
The  point  was  considered  in  Burgh  v. 
Schofield {V).  Lord  Abinger  ther^  says, 
"It  appears  to  me,  that  by  this  act  of 
parliament  the  discretion  is  vested  in  the 
Judge." 

[Alderson,  B. — The  Judge  who  makes 
the  first  order  is  to  make  the  second  also. 
How  can  he  be  said  to  have  reserved  the 
question,  if  another  tribunal  is  to  determine 
the  matter?] 

He  referred  to  Wearing  v.  Smith  {2), 
Cooper  V.  the  Lead  Smelting  Company  (3), 
and  Dickenson  v.  Eyre  (4). 

Miller,  in  support  of  the  rule,— Burgh  v. 
Sehofield  is  distinguishable,  as  in  that  case 
the  issue  was  abandoned,  and  no  trial  took 
place.  Here  the  cause  has  been  tried,  and 
the  matter  is  before  the  Court  like  any  other 
issue.  If  an  application  had  been  made 
for  a  new  trial,  on  the  ground  of  the  recep- 
tion of  improper  evidence,  or  on  the  ground 
of  the  verdict  being  against  evidence,  in 
either  case  this  Court  would  entertain  the 
question,  and  in  the  latter  might  make  the 
rule  absolute  for  a  new  trial  on  payment 
of  costs. 

Pollock,  C.B. — If  the  point  were  new 
I  should  think  the  rule  ought  to  be  dis- 
charged ;  but  as  there  has  been  a  decision  on 
the  question,  it  must  be  dischar£^d,  with 
costs. 

(1)9  Mee.  &  WeU.  478 ;  ■.  c.  11  Uw  J.  lUp. 
(N.S.)  Ezcb.  382. 

(2)  16  UwJ.Rep.(N.!i.)g.B.  173. 

(3)  9  King.  034;  s.c.  2  Mo.  &  Sc.  810. 
(I)  7  g.B.  R«R.  307. 
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Au>ESRON,  B.,  RoLFE,  B.,  and  Platt, 
B.  concurred. 

Rule  discharged,  with  costs. 


1846. 
April  29. 


.} 


DOE    d.    BAIV    V.    EARLB8    AND 
ANOTHEB.* 


Devise,  Construction  of— "  Effects,"  when 
Real  Estate  passes  under. 

Devise — "  /  do  dispose  of  all  mj  effects 
as  follows: — All  my  household  goods,  live 
stock,  furniture,  plate,  wearing  apparel,  and 
other  effects,  at  this  time  in  my  possession, 
or  that  may  hereafter  become  my  property, 
unto  my  wife.  I  do  further  bequeath  to 
J.  P.  the  sum  of  2001,,  to  be  paid  to  her  at 
the  death  of  my  wife.  But  if  my  wife,  after 
my  decease,  see  good  to  marry,  her  second 
husband  shall  have  no  claim  whatsoever, 
that  is,  to  sell  or  dispose  of  any  part  of  the 
property  now  or  may  be  hereafter  in  my 
possession.  But  the  above  sum  of  2001. 
shall  be  paid  to  J.  P.  at  the  time  of  my  wife's 
marriage:" — Held,  by  Pollock,  C.B.  and 
Parke,  B.,  (Piatt,  B.  dissentiente,)  that  a  re- 
mainder in  fee  in  real  estate  did  not  pass 
under  this  devise. 

In  pursuance  of  an  order  of  Piatt,  B., 
made  on  the  26th  of  May  1845,  by  consent, 
in  the  above  cause,  the  following  case  was 
stated  for  the  opinion  of  this  Court. 

John  Haw,  being  seised  in  fee  simple  of 
certain  freehold  houses,  situate  in  Uozton,  in 
the  county  of  Middlesex,  in  remainder  ex> 
pectant  upon  the  decease  of  Martha  Simp- 
son, who  survived  him,  made  his  will,  bearing 
date  the  14th  of  March  1844,  and  duly  ex- 
ecuted, in  the  following  words : — "  In  the 
name  of  God,  Amen.  T,  John  Haw,  of 
No.  5,  Staple  Street,  in  the  parish  of  St.Mary 
Magdalen,  Bermondsey,  in  the  borough  of 
Southwark,  in  the  county  of  Surrey,  being 
of  sound  mind,  do  hereby  make,  publish, 
and  declare  this  to  be  my  last  will  and  tes- 
tament, and  do  dispose  of  all  my  effects 
as  follows: — All  my  household  goods,  live 
stock,  furniture,  plate,  wearing  apparel,  and 
^Iher  effects,  at  this  time  in  my  possession,  or 
that  may  hereafter  become  my  property,  unto 
my  dearly  beloved  wife,  Jane  Haw.     I  do 

*  Deeidrd  in  a  former  term. 


further  bequeath  to  Jane  Parker  the  mm  of 
2002.,  to  be  paid  to  her  at  the  death  of  my 
wife.  But  if  my  beloved  wife,  after  my 
decease,  see  good  to  marry,  her  second  hat- 
band shall  have  no  claim  whatsoever,  that 
is,  to  sell  or  dispose  of  any  part  of  the  pro- 
perty  now  or  may  be  hereafter  in  my  pot- 
session.  But  the  above  sum  of  200{.  shall 
be  paid  to  Jane  Parker  at  the  time  of  my 
wife's  marriage.  And  I  do  declare  this  to 
be  my  last  will  and  testament.  And  I  do 
appoint  my  dearly  beloved  wife,  Jane  Haw, 
to  be  my  sole  executrix  hereto." 

The  testator  had  not,  at  the  time  of 
making  liis  will,  or  at  the  time  of  his  deadi, 
any  estates  or  real  property  of  which  be 
was  to  come  into  possession  at  a  futnre 
period,  except  the  houses  of  which  he  was 
seised  in  fee  in  remainder,  as  before  stated. 
The  lessor  of  the  plaintiff  is  the  widow  of 
the  testator  John  Haw.  The  defendants, 
one  of  whom  is  the  heir-at-law  of  John 
Haw,  are  in  possession  of  the  houses  ia 
question.  If  the  Court  should  be  of  opia- 
ion  that  the  testator's  estate  in  remainder  is 
the  houses  in  question  passed  by  the  will 
of  John  Haw  to  his  widow,  the  judgment 
was  to  be  in  favour  of  the  lessor  of  the 
plaintiff.  If  the  reverse,  the  judgment  to 
be  in  favour  of  the  defendants. 

The  case  was  argued,  in  last  Hilary  teno, 
(Jan.  21)  by— 

Watson,  for  the  plaintiff. — The  real  estate 
in  remainder  passed  by  this  devise  to  the 
widow  of  the  testator.  There  are  msBj 
cases  to  shew  that  the  word  "effects'  nay 
be  construed  to  pass  real  property;  and 
here  it  is  obvious  on  the  whole  of  the  «31 
that  the  testator  did  not  intend  to  die  intea- 
tate  as  to  any  part  of  his  property.  B* 
begins  by  stating  his  intention  to^dispose  of 
"  all  his  effects;"  and  when  he  aft^waids 
uses  the  word  "  property,"  that  is  gtsai- 
maticaUy  referable  to  lite  last  precediiV 
words,  "  other  effects,"  and  is  to  be  taksn 
as  being  used  in  the  sense  which  u  k^iUy 
attributable  to  it.  It  means,  in  toAttbiaee, 
"  whatever  property  I  have,  or  wty  hen- 
after  have,  I  give  to  my  wift."  lie  tA- 
sequent  proviso,  in  case  of  the  n-mttdift 
of  the  wife,  confirms  this  view;  Jbc  iktHk 
referring  to  the  same  property  whkk  he  hti 
previously  given  to  his  wita,  b»  aifs  Alt 
the  second  husband  shall  Iianre  a9  liuB 
"  to  sell  or  dispose  of  any  fmt  cf  ikb  |ni* 
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perty"  that  then  was,  or  thereafter  should 
be,  in  his  possession.  The  intention,  there- 
fore, is  manifest  upon  the  whole  will ;  and 
that  being  so,  the  word  "  efifects"  will,  in 
conformity  with  the  authorities,  be  held  to 
pass  the  real  estate.  He  cited  The  Marquis 
of  Titchfield  ▼.  Horncaatle  (1),  v.  Hogan 
Jack»on(2),  Doe  d.  Chillcottv.  White(8), 
Doe  d.  WaU  t.  Langlanda  (4),  Doe  d.  Evans 
r.  Evans  (5),  Doe  d.  Tofield  v.  Tofield{&), 
Doe  d.  Morgan  v.  Morgan^),  Doe  d.  Hieh 
▼.  Dring  (8),  and  Doe  d.  Andrew  t.  Laineh- 
bury  {9). 

Jervis,  for  the  heir-at-law.— The  heir  is 
to  be  disinherited  only  by  clear  and  un- 
equivocal words.  No  doubt  there  are 
cases  which  decide  that  the  word  "  effects" 
may  be  strained  to  carry  the  real  estate, 
where  the  intention  so  appears  from  all  the 
other  parts  of  the  will ;  but  it  is  equally 
clear  that  its  primd  facte  meaning  is  per- 
sonalltf.  Here  the  testator,  being  at  the 
time  of  making  his  will  the  owner  of  both 
penonal  and  real  eState,  disposes  of  "  all 
bis  effects,"  and  then  goes  on  to  enumerate 
the  kinds  of  effects  he  means,  namely,  his 
"  household  goods,  live  stock,  furniture, 
plate,  wearing  apparel,  and  other  effects," 
that  is,  ^utdem  generis  with  those  specified. 
Then  he  includes  in  the  bequest  all  effects 
of  the  same  kind  which  may  hereafter  be- 
come his  property  I  that  is,  of  which  he 
may  hereafter  become  the  owner  or  pro- 
prietor. It  is  an  established  rule,  that  in 
such  a  case  such  words  as  "  other  effects," 
following  an  enumeration  of  particular 
e^cts,  are  to  be  construed  to  mean  effects 
of  the  same  kind— OaUiV*  v.  Moss  (10), 
It  is  not  a  disposition  of  his  effects  gene- 
rally. Nor  does  the  subsequent  part  of 
the  will  conflict  with  this  construction  :  the 
words  "  property  now  or  hereafter  in  my 
possession"  mean  merely  "  the  things  which 
now  are  or  shall  hereafter  become  mine,  of 

(1)  7  Law  J.  Rep.  (k.s.)  Chuio.  279. 

(2)  Cowp.  290;  1.0.  S  Bro.  P.O.  889. 
(8)  I  Eut,  88. 

(4)  H£ut,370. 

(6)  9  Ad.  &  £1.  719  i  s.  c  8  Law  J.  Reu.  (n.s.) 
Q.B.2I2. 

(«)  11  East,2M. 

(7)  6B.&C.fil2. 

(8)  2  Mau.  &  Selw.  448. 

(9)  llEwt,  290. 

(10)  9  B.  &  C.  267 }  s.  0.  7  Law  J.  Rep.  K.B. 
109. 


the  kind  before  mentioned."  He  then  pro- 
ceeded to  comment  upon  the  authorities 
cited  for  the  plaintiff,  relying  strongly  on 
Doe  d.  Hick  v.  Dring;  and  cited  also 
Doe  d.  Hurrell  v.  Hurrell(U),  Doe  d. 
Bunny  v.  Rout{12),  Wilkinson  v.  Merryland 
(13),  The  Marquis  of  Hertford  v.  Lord 
LotBther(U),  Trafford  v.  Berridge{\&), 
Hothata  v.  button  (16),  TimeweU  v.  Perkins 
(17),  mARoe  d.  Helling  v,  Yeud{\%). 

Watson,  in  reply  (19). — Doe  d.  Hurrell 
T.  Hurrell  simply  decided  that  the  word 
"  estate"  was  controuled  by  its  association 
with  "effects  on  my  farm."  In  Doe  d. 
Bunny  v.  Rout,  words  sufficient  to  pass  real 
estate  were  expounded  by  the  testator's 
words,  used  in  the  last  clause  of  the  wiU. 
The  same  is  the  case  here.  None  of  the  other 
cases  cited  for  the  defendant  have  any  direct 
bearing  on  the  present  question.  In  Cai- 
liers  V.  Moss,  the  Court  did  not  apply  any 
strict  rule  of  construction,  such  as  "  nosdtur 
&  soeiis,"  as  in  a  deed,  but  only  came  to 
the  conclusion,  on  the  whole  context  of  the 
will,  that  the  testator  did  not  intend  to  pass 
mortgaged  estates. 

Cur.  adv.  vuU. 

The  learned  Judges  differing  in  opinion, 
now  delivered  their  judgments  seriatim. 

Platt,  B.— This  action  of  ejectment  was 
brought  by  Jane  Haw,  to  recover  certain 
freehold  houses  at  Hoxton,  claimed  by  her 
as  a  devisee  under  the  will  of  John  Haw,  her 
deceased  husband.  The  will  was  in  these 
terms — [His  Lordship  read  it]:— At  the 
time  of  executing  this  will,  and  at  the  time 
of  the  death  of  the  testator,  he  was  seised 
of  the  houses  in  remainder  expectant  on 
the  decease  of  Martha  Simpson;  and  the 
question  in  the  cause  was,  whether  his  in- 

(U)  SB.  &  Aid.  18. 

(12)  7  Tannt  79. 

(13)  Cro.  Car.  447. 

(14)  7  Bear.  1;  s.c  13  Law  J.  Rep.  (ii.s.) 
Chaoo.  41. 

(16)  1  Eq.  Cas.  Abr.  201. 

(16)  IS  Vea.319. 

(17)  2  Atk.  102. 

(18)  2  New  Rep.  214. 

(19)  Whatelty  appeared  for  tbe  otber  defendant, 
who  was  a  trustee  in  possession  of  the  premises, 
and  had  appeared  and  pleaded  separately  by  another 
attorney,  and  elaimed  to  be  also  heard  i  but  the 
Court  ruled  be  had  no  right  to  be  beard,  inasmuch 
as  one  and  the  same  question  only  was  raised  upon 
the  case  by  both  the  defendants. 
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terest  therein  passed  by  the  will   to  the 
widow.   A  devise  should  be  more  favourably 
expounded  than  a  deed,  to  pursue,  if  pos- 
sible, the  will  of  the  devisor,  who,  for  want 
of  advice  or  learning,  may  have   omitted 
the  legal  or  the  proper  phrases.     Thus,  a 
fee  may  be  given  without  words  of  inherit- 
ance, and  an  estate  tail  without  words  ap- 
propriate  to  that  estate,  by  a  will :  so,  an 
estate  may  pass  by  mere  implication,  with- 
out any  express  words;  as  where  a  man 
devises  lands  to  his  heir-at-law  after  the 
death  of  his  wife,  she  shall  have  the  estate 
for  life  by  implication,  although  no  estate 
be  given  to  her  in  express  terras.     The  in- 
strument is  emphatically  termed  the  testa- 
tor's will,  and  is  entitled  to  receive  a  favour- 
able interpretation,  and  as  near  to  his  mind 
and  intention  as  may  be  consistently  with 
the  forms  of  law.     The  maxim  of  law  is, 
"  voluntas  ultima  testatoris  est  perimplenda 
secundum  veram  intentionem  suam."    The 
mind  and  intent  of  the  testator  must  be 
collected  from  the  terms  of  the  instrument 
itself,  as  explained,  if  apparently  ambiguous, 
by  the  nature  and  state  of  his  property ; 
and  words  not  only   inapplicable  to  but 
opposed  to  the  application  of  real  property 
have,  when  explained  by  the  other  parts 
or  by  the  general  context  of  the  will,  been 
deemed   sufficient   to  pass  this  property. 
Thus,  in   Doe  d.  Tofeld  v.   Tofield,  the 
words  "  personal  estate,"  so  explained,  were 
deemed  to  be  sufficient  for  the  purpose. 
The  question  in  this  case  is,  what  did  the 
testator  intend  to  dispose  of  by  the  descrip- 
Uon  "all  my  effects"  ?  whether  the  subject 
of  intended  disposition  was  real  or  personal. 
This  must  be  collected  from  the  terms  of 
the  whole  will,  coupled  with  the  nature  and 
state  of  the  property  of  which  the  testator 
had   power    to   dispose.     "  Benigne  faci- 
endee  sunt  interpretationes,  propter  simpli- 
citatem  laicorum,  ut  res  magis  valeat  qvam 
pereat ;  el   verba  intentioni,  non  e  contra, 
debenl  inservire."     Had  the  word  "  effects" 
stood  alone,  and  without  the  means  of  ex- 
planation, the  authorities  would  forbid  its 
being  extended  so  as  to  include  the  real 
estate;  but  thecontextof  the  whole  will,  in 
this  particular  case,  induces  me  to  think  that 
the  testator  used  the  word  "  effects"  as  sy- 
nonymous with  the  word  "  property,"  and 
that,  in  using  the  words  "  or  which  hereafter 
becomes  my  property,"  he  contemplated  a 


disposition  of  the  remainder  in  questira, 
treating  it  as  a  contingent  interest,  and  not, 
as  one  skilled  in  the  law  would  have  done, 
as  a  vested  interest  expectant  on  the  deter- 
mination of  a  particular  estate.  This  view 
is  confirmed  by  his  words  in  describing  the 
estate,  the  sale  of  which  by  an  aflertaken 
husband  of  his  widow  he  forbids,  as  "  pro- 
perty which  thereafter  might  be  in  bis 
possession."  It  seems,  therefore,  to  me,  tbst 
what  the  testator  meant,  to  be  collected  from 
the  different  clauses  of  the  will,  as  explained 
by  the  nature  and  state  of  the  property  otw 
which  he  had  a  disposing  power,  was  to 
devise  and  bequeath  the  whole  of  that  pro- 
perty, and  that  the  will  should  be  read  at  if 
the  word  "  property"  had  been  used  instead 
of  the  word  "effecU,"  and  the  words  "or 
which  may  be  hereafter  in  my  possession," 
instead  of  "  hereafter  to  become  my  pro- 
perty." The  will  would,  in  that  case,  have 
been  unambiguous  altogether,  and  would 
have  run  plainly  in  these  terms : — "  I  do 
dispose  of  all  my  property  as  follows : — All 
my  household  goods,  plate,  furniture,  sod 
other  property,  at  this  time  in  my  posses- 
sion, or  which  may  hereafter  be  in  my  pos- 
session, unto  my  dearly  beloved  wife  Jane 
Haw,  &c. ;  but  if  my  beloved  wife,  after 
my  decease,  think  good  to  marry,  her  second 
husband  shall  have  no  claim  whatever  to 
sell  or  dispose  of  any  part  of  the  propwty 
now  or  which  may  be  hereafter  in  my  pos- 
session." If  this  is  a  correct  mode  of  deal- 
ing with  this  will,  the  judgment  of  the 
Court  of  Queen's  Bench,  in  Lhe  A.  W»U  v. 
Lat^landi,  and  in  Doe  d.  Morgan  v.  M»- 
gan,  and  the  judgment  of  the  Vice  Chancel- 
lor of  England,  in  Parkin  v.  Knight  (SOX 
are  authorities  to  shew  that  the  remainder 
in  fee  would  pass  by  such  a  devise.  I 
therefore  think  the  judgment  should  be  ix 
the  plaintiff. 

Pabke,  B. — The  only  question  in  this 
case  is,  whether  a  remainder  in  fee  in  cer- 
tain houses,  of  which  a  testator  died  seised, 
passed  by  bis  will  to  his  widow.  The  will 
is  as  follows  : — [His  Lordship  stated  it.]— 
The  words  used  in  a  will  are  prima  faei* 
to  be  understood  in  their  ordinary  sense, 
and  there  is  no  doubt  that  the  meaning  of 
the  word  "  effects"  is,  in  common  parlance, 

(20)  15  Law  J.  Hep.  (n.s.)  Cbuic.209. 


Digitized  by 


Google 


TRINITY  TERM,  1847. 


245 


confined  to  personal  things;  and  it  has 
been  judicially  decided  to  bear  that  mean- 
ing, unless  the  context  shews  that  the  tes- 
tator used  it  in  a  more  comprehensive  sense. 
This  was  held  by  all  the  Court  of  King's 
Bench,  in  the  cases  of  Can^eld  v.  Gilbert 
(21),  and  Doe  d.  fVall  v.  Langlands;  and 
although,  according  to  the  report  of  the  case 
of  The  Marquis  of  Titehfield  v.  Horneattle, 
Lord  Langdale  appears  to  have  thought 
that  the  word  might  originally  have  been 
construed  to  embrace  all  the  effects,  real 
and  personal,  of  a  man's  industry,  he  does 
not  indraate  any  opinion  that  the  decisions 
ought  not  to  be  abided  by.  Assuming,  then, 
that  the  word  "effects"  will  not  pass  real 
estate,  unless  the  context  shews  that  the 
testator  intended  that  it  should,  the  sole 
question  remains,  whether  the  other  parts 
of  this  will  shew  that  intention  so  clearly  as 
to  disinherit  the  heir-at-law,  who  is  entitled 
to  all  which  the  testator  does  not,  by  ex- 
press words  or  necessary  implication,  give 
to  another.  I  think  there  are  no  words 
which  sufficiently  indicate  such  an  intention. 
He  disposes  of  all  his  effects  "  as  follows  " 
— so  that  what  follows  is  only  the  dis- 
position of  what  be  terms  "  effects."  The 
words  "  all  my  household  goods,  live  stock, 
fumitnre,  plate,  wearing  apparel,  and  other 
effects,  now  in  my  possession,  or  that  may 
hereafter  become  my  property,  unto  my 
wife  Jane  Haw,"  carry  the  case  no  further; 
only  such  "effects"  as  are  or  may  be  his 
property  pass.  Then  the  testator  proceeds 
to  add,  that  if  his  wife,  after  his  decease, 
see  good  to  marry,  "her  second  husband 
shall  have  no  claim  to  sell  or  dispose  of  any 
part  of  the  property  now  or  hereafter  in  my 
possession."  These  words  mean  only,  that 
whatever  property  is  left  to  the  wife,  shall 
be  held  by  her  to  her  sole  and  separate  use, 
independent  of  any  future  husband.  The 
words  may  be  applied  to  personal  as  well  as 
real  estate,  and  carry  the  case  no  further. 
The  "property"  means  only  the  property 
before  devised,  that  is,  "effects"  merely.  I 
am,  therefore,  of  opinion,  that  the  remainder 
did  not  pass,  and  that  our  judgment  ought 
to  be  for  the  defendant. 

Pollock,  C.B.  —  The  question  in  this 
case  turns  upon  the  meaning  which  is  to  be 
put  upon  the  word  "  effects,"  as  appearing 

(21)  3  East,  516. 


in  the  present  will.  The  strongest  case  that 
was  cited  on  the  argument,  on  the  meaning 
of  the  word  "  effects"  in  a  will,  is  the  case 
of  Doe  d.  Hick  v.  Dring,  which  I  appre- 
hend remains  untouched  by  any  subsequent 
decision,  and  is  a  case  binding  on  us  as  an 
authority.  In  that  case  it  was  decided,  that 
a  devise  of  "  all  and  singular  my  effects  of 
what  nature  or  kind  soever,"  does  not  pass 
the  real  estate,  where  it  cannot  be  collected 
from  the  other  parts  of  the  will,  that  such 
was  the  testator's  intention.  Now,  on 
reading  this  will,  I  certainly  should  not 
conceive,  that  the  testator  intended  to  give 
his  wife  the  estate  of  which  he  was  seised 
in  fee  simple  in  remainder,  expectant  on  the 
decease  of  Martha  Simpson.  He  says,  "  I 
dispose  of  all  my  effects  as  follows : — I 
think  his  words  mean  his  personal  estate, 
and  not  the  real  as  well  as  the  personal 
estate ; — and  having  thus  declared,  in  the 
introductory  part  of  the  will,  that  he  dis- 
poses of  all  his  effects,  which  I  read  "  per- 
sonal effects,"  he  says,  "All  my  house- 
hold goods,  live  stock,  furniture,  plate, 
wearing  apparel,  and  other  effects  at  this 
time  in  my  possession,  or  that  hereafter 
may  become  ray  property,  unto  my  dear 
beloved  wife,  Jane  Haw."  It  seems  to  me, 
that  in  addition  to  the  will  professing  in 
the  beginning  to  deal  only  with  the  personal 
property,  there  is  the  additional  argument 
derived  from  this,  that  the  words  "other 
effects"  follow  the  enumeration  of  house- 
hold goods,  live  stock,  furniture,  plate,  and 
wearing  apparel ;  and,  therefore,  d  fortiori 
are  to  be  considered  as  meaning  personal 
property  only.  He  goes  on  to  say,  that 
all  these  things  in  his  possession,  "or  that 
may  hereafter  become  my  property,"  that 
is,  things  of  that  description  that  he  may 
become  entided  to,  are  to  go  to  his  dear 
wife ;  and  then  he  bequeaths,  at  her  death, 
a  legacy  of  200{.,  or,  if  she  shall  marry,  to 
be  paid  immediately  on  her  marriage.  It 
seems  to  me,  therefore,  that  the  word 
"effects,"  although  undoubtedly  it  may,  if 
the  words  be  found  in  the  will  as  connected 
with  the  state  of  the  property  of  the  testator 
warrant  that  interpretation,  be  sufficient  to 
pass  real  property,  is  in  the  present  instance 
to  be  confined  to  its  natural  and  legal  mean- 
ing, and  that  there  are  no  words  in  the  will 
to  extend  it  beyond  that,  nor  any  circum- 
stances to  be  coupled  with  the  words,  to 
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create  an  opinion  that  the  testator  intended 
to  pass  anything  beyond  his  personal  pro- 
perty. Even  if  I  were  asked  to  entertein 
any  speculation  on  that  subject,  my  judg- 
ment is  clearly  that  he  did  not  intend  to 
pass  anything  more  than  the  personal  pro- 
perty. There  will  therefore  be  judgment 
accordingly  for  the  defendant. 

Judgment  for  the  defendant. 


1847.  1  LANSDALE  r.  CLABKE  AND 

June  7./  ANOTHER. 

Pleading — De  injurid — Tippling  Act. 

De  injuria  is  a  good  replication  to  a  plea 
of  the  Tippling  Act,  24  Geo.  2.  c,  40.  t.  12, 
pleaded  to  a  declaration  for  goods  sold  and 
delivered. 

Debt,  for  21?.  18«.  6^.^  for  goods  sold 
and  delivered,  on  an  account  stated. 

Plea,  as  to  111.  18*.  6d.,  parcel,  &c.,  that 
that  sum  is  claimed  by  the  plaintiff  from 
the  defendants,  for  spirituous  liquors  sup- 
plied to  the  defendants  at  divers  days  and 
times,  and  that  no  part  of  the  said  sum  was 
bond  fide  contracted  by  the  defendants  at 
any  one  time  to  the  amount  of  20s. 

Replication — De  injurid. 

Demurrer,  assigning  for  causes,  that  de 
injurid  cannot  be  replied  to  the  plea,  inas- 
much as  the  plea  is  an  absolute  bar  and 
extinguishment  of  the  rights  of  action  to 
which  it  is  pleaded,  and  shews  that  the 
plaintiff  never  had  any  right  to  sue. 

HauJcins,  in  support  of  the  demurrer. — 
The  replication  de  injurid  is  bad.  The 
words  of  the  Tippling  Act,  24  Geo.  2.  c.  40. 
8.  12,  are,  that "  no  person  or  persons  what- 
soever shall  be  entitled  unto,  or  maintain 
any  action,  cause,  or  suit  for,  or  recover, 
either  in  law  or  equity,"  in  respect  of  spi- 
rituous liquors  supplied  to  another  under 
the  circumstances  stated  in  the  plea.  Those 
words  contain  an  absolute  prohibition  of  the 
sale  of  spirituous  liquors,  according  to  the 
language  of  Lord  Tenterden,  in  Bumyeat  v. 
Hutchinson {V).  The  plea  does  not  admit 
the  contract;  but  shews  that  no  contract 
ever  existed,  and  that  the  plaintiff  never 

(I)  (  B.  &  Aid.  241. 


had  any  cause  of  action.  The  effect  of  the 
statute  was,  to  prevent  any  debt  fiom 
arising  between  the  parties.  Simot*  t. 
£%<i  (2)  is  precisely  in  point.  That  was 
an  action  of  assuinpsit,  for  work  and  labonr, 
to  which  the  defendant  pleaded  that  the 
plaintiff  was  an  attorney,  and  that  the  work 
was  done  by  him  in  that  character  since  the 
Stat.  6  &  7  Vict.  c.  73,  and  that  no  bill  had 
been  delivered  or  sent,  according  to  the  sta- 
tute, before  action  brought ;  and  it  was  held, 
that  the  replication  de  injurid  was  bad  on 
special  demurrer.  Lord  Denman,  C.J.  there 
says  "  The  plea  admits  the  breach  of  promise, 
but  offers  no  excuse,  suggesting  only  «n 
impediment  to  bringing  the  action.  The 
plaintiff  then  replies  that  the  defendantbroke 
the  promise,  without  the  cause  or  excuse 
by  him  alleged ;  no  cause  or  excuse  being 
alleged.  Good  sense  requires  that  the 
plaintiff  should  reply  that  a  bill  had  been 
delivered,  or  that  the  business  was  not  such 
as  the  plea  alleges  it  to  have  been."  P^y 
v.  ^«e(S)  is  to  the  same  effect. 
Cowling,  contr^,  was  not  called  on. 

PoiXOCK,  C.B. — I  think  the  replication 
is  good.  In  Simons  v.  Lloyd,  if  the  repli- 
cation de  if^urid  had  been  allowed,  the 
defendant  would  have  been  unable  to  tell 
whether  the  plaintiff  meant  to  put  in  issue 
that  the  bill  was  signed,  or  the  work  done 
in  the  character  of  attorney.  The  mnlti- 
plication  of  subtieties,  with  respect  to  de 
injurid,  is  mischievous.  The  Courts  ought 
to  lay  down  some  clear  rule. 

Alderbon,  B.,  Rolfe,  B.,  and  Plait,  B. 
concurred. 

Judgment  for  the  pkUntif. 


Julv  8      f       <'*^'"'*  ••  CHAPLIN. 

Stamp— AceounttUtle  Receipt  under  55 
Geo.  3.  c.  1 84,  Schedule,  port  I,  tit.'  Reeeifi 
^Letter  of  Allotment — Evidence — C«i- 
tract. 

The  plaintiff,  having  applied  for  shares 
in  a  joint-stock  company,  received  a  letter  of 

(2)  7  Q.B.  Rap.  402;  s.c.  14  Lair  J.  Rep.  (lu.) 
Q.B.  224. 

(8)  12Mee.&  WeU  435;  s.c  ISUwJ.tUp. 
(ti.s.)  Exoh.  155. 
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allotment,  and  thereupon  paid  a  deposit 
into  the  banking  house  of  the  company,  and 
received  from  them  the  following  document  :— 

"  The  London  at^  Westminster  Water 
Company. — London,  Feb.  8,  1841. 

"Received  1002.,  to  be  placed  to  the 
account  of  W.  C,  T,  D,  J.  P.  M'D,  J.  W, 
and  J.  P.  C. 

"  For  Messrs.  Jones,  Loyd,  ^  Co.,  lOOl. 
"A.  Palmer." 

"  This  receipt  not  transferable.  Theparty 
to  whom  these  shares  are  allotted  is  requested 
to  attend  immediately  at  the  offices  of  the 
company.  No.  7,  iS^*.  Martin's  Lane,  Tra- 
falgar Square,  with  this  receipt,  to  sign  the 
parliamentary  contract,  when  the  receipt 
teill  be  exchanged  for  the  shares. — Monday, 
the  8th  of  February,  is  the  last  day  for  such 
attendance." 

Held,  first,  that  the  document  did  not 
require  a  stamp,  being  a  banker's  account- 
able  receipt,  within  the  meaning  of  the  ex- 
emption in  the  55  Geo.  3.  e.  184,  Schedule, 
part  1,  tit.  'Receipt,'  Secondly,  that  the 
plaintiff  was  bound  to  produce  the  letter  of 
allotment,  as  it  shewed  the  terms  of  the  con- 
tract on  which  the  money  had  been  paid. 

Assumpsit  for  money  had  and  received 
to  the  use  of  the  plaintiff,  and  on  an  account 
stated. 

The  defendant  pleaded  non  assumpsit, 
and  other  pleas. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
liOndon  sittings  after  Hilary  term  last, 
the  following  facts  appeared : — The  action 
'was  brought  by  the  plaintiff,  to  recover  from 
the  defendant,  as  a  director  of  a  joint-stock 
company,  called  the  London  and  West- 
minster Water  Company,  the  sum  of  100/., 
paid  by  the  plaintiff,  in  February  1841,  on 
an  allotment  of  shares.  The  company 
having  ceased  to  exist,  and  the  project 
having  proved  abortive,  the  action  was 
brought  by  the  plaintiff  to  recover  back  his 
deposit,  as  upon  a  failure  of  consideration, 
vpoD  Ae  authority  of  Walstab  v.  Spottis- 
«MO(ie(l).  The  plaintiff,  on  the  8th  of 
June  1841,  paid  Uie  sum  of  100{.  into  the 
bank  of  Jones,  Loyd,  &  Co.,  and  the  same  - 
was  carried  to  the  account  of  the  defendant 
and  the  other  directors.     On  that  occasion 

(1)  15  Mes  &  Well.  501;  g.c.  13  Low  J.  Rep. 
(M.S.)  Excb.  1»3. 


the  plaintiff  received  from  the  bankers  the 
following  receipt  or  scrip : — 

"  Tbe  London  and  Westminiter  Water  Company. 
London,  Februarys,  1841. 

"  Received  one  hundred  pounds,  to  be 
placed  to  the  account  of  William  Chaplin, 
Thomas  Devear,  James  Patrick  M'Dougall, 
Joseph  Workman,  and  John  Perry  Clarke. 

"  For  Metsn.  Jones,  Loyd,  &  Co.  lOOL" 

"A.  Palmer." 

"  This  receipt  not  transferable.  The 
party  to  whom  these  shares  are  allotted  is 
requested  to  attend  Immediately  at  tbe 
oiBces  of  the  company.  No.  7,  St.  Martin's 
Lane,  Trafalgar  Square,  with  this  receipt, 
to  sign  the  parliwientary  contract,  when 
the  receipt  will  be  exchanged  for  the  shares. 
Monday,  the  8th  of  February,  is  the  last 
day  for  such  attendance." 

This  document,  stamped  with  an  agree- 
ment stamp,  was  tendered  in  evidence  by 
the  plaintiff,  and  objected  to,  on  the  ground 
that  it  was  a  receipt  and  ought  to  have 
been  stamped  with  a  receipt  stamp.  The 
learned  Chief  Baron  overruled  the  objec- 
tion, and  the  document  was  read.  The 
plaintiff  also  put  in  evidence  a  letter  of  the 
8th  of  February  1 842,  in  which,  after  stating 
that  he  had  not  received  the  twenty  shares 
in  exchange  for  the  1002.  paid  by  him,  he 
requested  a  return  of  his  money.  To  this 
letter  the  secretary  of  the  company  returned 
the  following  answer : — 

•<  7,  St.  Martin's  Lane.— Feb.  17, 1842.^' 
Sir, — Mr.  Chaplin  has  handed  to  me  a 
letter,  addressed  to  him  by  you,  relative  to 
the  water  company.  I  beg  to  inform  you 
that  every  effort  is  being  made  to  go  to  par- 
liament this  session.  I  expect  every  day  to 
have  to  write  officially  to  you,  to  request 
your  signature  to  the  parliamentary  list. 
In  the  mean  time,  should  you  call  or  send 
here,  you  will  be  furnished  with  a  new  pro- 
spectus, and  Mr.  Stephenson's  second  re- 
port.    I  am.  Sir,  yours,  &c., 

"  G.  W.  Blanche,  (Hon.  Secretary.)" 
The  plaintiff  having  closed  his  case  without 
producing  the  letter  of  allotment,  it  was 
objected,  on  the  part  of  the  defendant, 
that  the  plaintiff  was  not  entitled  to  succeed 
without  proof  of  such  letter,  as  it  contained 
the  contract  between  the  parties,  and  that 
he  ought  to  be  nonsuited.  The  learned 
Chief  Baron  overruled  the  objection,  being 
of  opinion  that  the  defendant's  letter  of 
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March  17th,  amounted  to  an  admission  that 
the  deposit  was  to  be  returned  to  the  plaintiff, 
if  the  project  was  not  proceeded  wiUi  in  the 
then  session  of  parliament;  and  the  jury, 
under  his  Lordship's  direction,  returned  a 
verdict  for  the  plaintiff  for  the  amount  of 
the  deposit.  A  rule  having  been  afterwards 
obtained  by  Sir  F.  Theriger,  calling  on  the 
plaintiff  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  or  a  new  trial  bad, — 

Martin  and  WilU$  shewed  cause. — The 
letter  of  allotment  did  not  require  a  stamp. 
In  T<mkin$  v.  Aahhy  (2)  it  was  held  that 
the  following  document,  "  Mr.  Tomkins  has 
left  in  my  hands  200/.,"  being  a  mere  ac- 
knowledgment of  a  deposit,  did  not  require 
a  stamp.  The  receipt  that  requires  a  stamp 
is  one  that  is  given  by  way  of  discharge  of 
money  antecedently  due.  The  transaction 
in  this  case  was  a  mere  deposit,  and  not  a 
payment  in  discharge.  Huxley  v.  O'Connor 
(3)  is  in  point.  They  also  mentioned 
Flather  v.  Stubbs  (4).  To  make  a  stamp 
necessary,  the  document  must  be  given  in 
respect  of  some  antecedent  liability.  Se- 
condly, it  was  unnecessary  for  the  plaintiffs 
to  produce  the  letter  of  allotment.  They 
referred  to  fValtlab  v.  Spottiswoode,  and 
Nockels  v.  Crosby  (5). 

Gumey  and  Ogle,  in  support  of  the  rule. — 
The  scrip  receipt  is  not  within  the  exemption 
in  the  Stamp  Act,  and  therefore  required  a 
stamp.  The  words  of  the  exemption  are, 
"  receipts  for  money  deposited  iu  the  hands 
of  any  banker  or  bankers  to  be  accounted 
for  on  demand."  Here  the  money  paid  was 
not  to  be  accounted  for  on  demand.  Catt 
V.  Howard  {6)  shews  that  an  accountable 
receipt  for  money  given  by  the  agent  of  one 
who  receives  money  Jrom  different  cus- 
tomers, for  the  purpose  of  investing  annui- 
ties, &c.,  requires  a  stamp. 

[Alderson,  B. — The  bankers,  Jones, 
Loyd,  &  Co.,  were  to  account  for  it,  on 
demand,  to  Chaplin.] 

In  Catt  V.  Howard  there  is  a  blunder  in 
the  marginal  note.  The  receipt  there  was 
not  an  accountable  receipt. 

(2)  6  B.  &  C.  541  ;  s.0.  S  Uw  J.  Rep.  K.B.  2M. 

(3)  8  Car.  &  F.  204. 

(4)  2  Gale  &  D.  290  i  t-c.  U  Law  J.  Rep.  (h.i.) 
Q.B.  92. 

(5)  8  B.  &  C.  814. 

(6)  S  Stiirk.  N.P.C.  3. 


Secondly,  the  application  for  shares  and 
the  letter  of  allotment  constituted  the  con- 
tract ;  and  therefore  the  plaintiff,  who  relied 
on  the  abandonment  of  the  contract,  ought 
to  have  produced  the  letter  of  allotment, 
or  if  it  were  in  the  possession  of  the  defen- 
dant, he  might  have  given  secondary  evi- 
dence of  its  contents.  The  plaintiff  could 
not  prove  failure  of  consideration  without 
producing  such  evidence. 

[PtATT,  B. — It  may  be  that  the  letter  of 
allotment  provided  for  the  retention  of  the 
1001.,  by  the  defendants,  for  five  years.] 

Pollock,  C.B. — We  will  take  time  to 
consider  the  question  as  to  the  production 
of  the  letter  of  allotment.  With  respect  to 
the  other  point,  I  think  a  receipt  stamp  wai 
not  necessary. 

AxDERSON,  B. — A  receipt  stamp  was  not 
necessary  in  thu  case :  the  money  was  to  be 
accounted  for,  and  the  receipt  was  a  banker's 
accountable  receipt.  Chaplin  might  have 
drawn  it  out  if  he  had  pleased. 

RoLFE,  B.  and  Platt,  B.  concurred. 
Rule  discharged  as  to  this  point ;  u 
to  the  other. 

Cur.  adv.  vull. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

RoLFE,  B. — In  this  case  the  objection 
was,  that  the  letter  of  allotment  was  not 
given  in  evidence ;  and  we  think  that  letter 
was  certainly  requisite  to  shew  the  terms  of 
the  payment  of  the  deposit.  The  plwntiff 
bad,  on  the  8th  of  February  1842,  written 
to  the  defendant  a  letter  [his  Lordship  read 
the  letter]  to  which  the  defendant  returned 
an  answer  on  the  1 7th  of  the  same  month 
[his  Lordship  read  this  letter].  The  Lord 
Chief  Baron  thought  the  answer  of  the  de- 
fendant evidence  of  an  admission  on  bis 
part  that  the  money  was  to  be  returned,  if 
the  act  of  parliament  was  proceeded  with  in 
that  session ;  but  we  think  the  letter  of 
allotment  should  undoubtedly  have  been 
produced,  to  shew  the  terms  of  the  contract 
on  which  the  money  had  been  originally 
paid.  The  rule  must,  therefore,  be  abso- 
lute. 

Rule  absolute. 
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1847. 

May  24. 

Pleading — Plea  of  Set-off,  Evidence  of — 
Particulars. 

In  an  action  of  debt,  a  plea  of  set-off  to 
ike  whole  amount  stated  in  the  declaration 
is  net  supported  by  proof  of  a  less,  although 
it  equal  the  sum  claimed  in  the  particulars 
of  demand. 

Debt.  The  declaration  contained  three 
counts — for  money  had  and  received,  money 
lent,  and  on  an  account  stated — ^for  6/.  10«. 
each,  making  in  all  the  sum  of  \9l.  \0s. 

Plea — Set-off  to  the  vhole  declaration. 

The  plaintiff,  in  his  particulars,  limited 
his  demand  to  61.  \0s.  for  money  lent. 

At  the  trial,  before  the  under-sheriff  of 
Middlesex,  the  defendant  obtained  a  verdict, 
on  proving  a  set-off  of  6/.  10«. 

Bovill  having  obtained  a  rule,  calling  on 
the  defendant  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside  and  a  new  trial 
had,  cause  was  now  shewn  against  it  by — 

Miller. — The  defendant  ought  to  retain 
this  verdict;  he  has  proved  as  much  as  the 
plaintiff  could. 

[Alderson,  B. — You  should  have  plead- 
ed a  set-off  as  to  61.  lOs.,  and  never  indebted 
as  to  the  rest ;  by  not  pleading  to  it,  you 
have  admitted  the  debt.] 

As  the  claim  is  divisible,  in  debt  a  plea 
in  confession  only  admits  sufficient  to  give 
him  a  right  of  action.  A  plaintiff  is  no 
longer  bound  to  prove  the  whole  amount. 

[Pollock,  C.B. — Suppose  there  had  been 
no  plea,  how  would  you  enter  up  judg- 
ment ?] 

There  would  be  some  difficulty;  but  I 
should  contend  a  writ  of  inquiry  would  be 
requisite.  His  particulars  are  an  admission 
that  all  beyond  6/.  lOs.  is  to  be  struck  out 
of  the  declaration :  to  such  part,  therefore,  it 
is  not  necessary  to  plead. 

[Alderson,  B. — The  particulars  mean, 
I  will  not  claim  more  than  61.  10s.,  but  I 
will  get  it  anyway  I  can.] 

In  Cousins  v.  Paddon{l),  Parke,  B.  says, 
"Whilst  it  was  considered  to  be  law  that 
an  action  of  debt  on  simple  contract  was 
founded  on  one  entire  single  contract,  and 
that  the  plaintiff  could  not  recover  less  than 

(1)  2Cr.  M.  &  R.  659;  i.o.  5  Law  J.  Rep. 
(H.S.)  Ezeh.  49. 

New  Series,  XVI.— Excueq. 


the  whole,  doubtless  a  special  plea  of  pay- 
ment was  also  entire,  and  if  the  full  amount 
was  not  proved  to  be  paid,  the  plaintiff  was 
entitled  to  a  verdict ;  but  since  it  has  been 
established  by  several  cases  that  the  demand 
in  such  actions  is  divisible,  and  the  plaintiff 
may  recover  less,  and  since  several  contracts 
may  certainly  be  included  in  a  demand  of 
one  sum  in  an  action  of  debt  on  simple 
contract,  as  well  as  indebitatus  assumpsit, 
and  since  a  plea  of  payment,  whether  plead- 
ed to  a  declaration  in  one  form  of  action  or 
the  other,  must  have  the  same  meaning,  and 
does  not  of  necessity  import  that  one  entire 
sum  was  paid  at  one  time,  we  do  not  see 
any  satisfactory  reason  why  it  may  not  be 
considered  capable  of  being  severed  in  one 
case  as  well  as  the  other,  whether  pleaded 
to  the  whole  declaration  or  to  part."  This 
shews  that  there  is  no  difference  between 
the  declarations  in  debt  and  assumpsit. 

Alderson,  B. — In  that  case,  the  pleading 
covers  the  whole.  In  debt,  a  writ^of  inquiry 
is  not  necessary  in  order  to  issue  execution ; 
but  in  assumpsit  it  is :  and  this  is  found 
convenient.  The  question  was  particularly 
considered  by  the  common  law  Commis- 
sioners, and  we  determined  to  reject  any 
innovation.  The  theory  is  with  you  ;  but 
convenience  and  the  universal  practice  are 
the  other  way. 

Rule  absolute. 


1  fiA.*7  ^ 

^      .'.     |-    saunderson  v.  dobson. 

Will,  Construction  of — Meaning  of  word 
"Estate." 

Where  a  testator,  after  disposing  of  cer- 
tain real  estate,  "  gave  all  the  rest  of  my 
household  furniture,  books,  linen,  and  china 
(except  as  hereinafter  mentioned),  goods, 
chattels,  estate,  and  effects  of  what  nature 
or  kind  soever,  and  wheresoever  the  same 
shall  be  at  the  time  of  my  death  to  certain 
executors  in  trust  to  sell," — Held,  that  the 
word  "  estate"  did  not  pass  real  estate. 

Special  case.     Thomas   Stapylton,  late 
of  Leybum,  in  the  county  of  York,  de- 
ceased, duly  made,  signed,  and  published 
his  last  will   and    testament  in  writing, 
2K 
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bearing  date  the  4th  of  October  1808,  and 
which  was  attested  as  by  law  was  re- 
quired for  passing  real  estate  by  devise, 
and  80  far  as  the  same  is  material  to  be 
here  stated,  was  in  the  words  and  figures 
following  (that  is  to  say),  "Whereas  I 
have  lately  contracted  with  Thomas  Rae, 
of  Agglethorpe,  in  the  parish  of  Coverham, 
in  the  said  North  Riding,  yeoman,  for  the 
sale  to  him  of  my  freehold  messuages,  tene- 
ments, or  dwelling-houses,  situate  at  Mid- 
dleham,  in  the  said  North  Riding,  with  the 
appurtenances  thereunto  belonging,  at  or 
for  the  price  or  sum  of  2402.,  but  have  never 
made  or  executed  any  conveyance  thereof 
to  the  said  Thomas  Rae,  therefore  I  give 
and  devise  all  the  said  messuages  and  dwell- 
ing-houses at  Middleham  aforesaid,  unto 
and  to  the  use  of  John  Robson  and  Jonathan' 
Sleigh,  both  of  Leybum  aforesaid,  gentle- 
men, their  heirs  and  assigns,  in  trust,  to 
enable  them,  on  the  receipt  of  the  purchase- 
money,  or  so  much  thereof  as  I  have  not 
already  received,  to  convey  and  assure  the 
same  to  the  said  Thomas  Rae,  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct  or 
appoint,  and  the  receipt  of  them,  the  said 
John  Robson  and  Jonathan  Sleigh,  shall  be 
a  sufficient  discharge  to  the  said  Thomas 
Rae,  his  heirs  and  assigns.  And  I  give 
and  devise  all  my  leasehold  estate,  c^led 
Skelton  Coat,  with  the  rights  and  appurte- 
nances thereunto  belonging,  situate,  lying, 
and  being  near  Beelby,  in  the  parish  of 
Spinnitborn,  in  the  said  North  Riding,  now 
in  the  tenure  or  occupation  of  Christopher 
Tiddyman,  unto  my  dear  sisters  Margery 
Stapylton  and  Martha  Stapylton,  of  Patrick 
Bromton,  in  the  said  North  Riding,  spinsters, 
their  heirs,  executors,  administrators,  and 
assigns,  for  and  during  the  term  of  their 
natural  lives,  or  the  lives  of  the  several 
persons  for  whose  lives  the  same  are  held, 
and  the  life  of  the  longest  liver  of  them 
(subject  to  the  yearly  rent  payable  thereout, 
without  impeachment  of  waste).  And  from 
and  after  the  death  of  either  of  my  said 
sisters,  Margery  Stapylton  and  Martha 
Stapylton,  without  lawful  issue,  then  I 
devise  the  whole  of  my  said  leasehold  estate 
to  the  survivor  of  them,  her  heirs,  execu- 
tors, administrators,  and  assigns  absolutely 
for  ever ;  I  give  unto  my  said  sisters  my 
silver-hafted  knives  and  forks  and  my  silver 
table  spoons,  equally  to  be  divided  between 


them ;  and  I  give  all  the  rest  of  my  Aowe- 
hold  furniture,  book*,  linen,  and  ehina, 
except  as  hereinafter  mentioned,  goods,  chat- 
tels, estate,  and  effects  of  what  nature  or 
kind  soever,  and  wheresoever  the  tame  shall 
be  at  the  time  of  my  decease,  unto  the  said 
John  Robson  and  Jonathan  Sleigh,  their 
executors,  administrators,  and  assigns,  in 
trust,  as  soon  as  conveniently  may  be  to 
sell  and  dispose  of  the  same,  and  to  apply 
the  money  by  such  sale  arising  towiajds 
payment  of  my  debts,  and  a  legacy  herdn- 
after  mentioned,  and  to  pay  the  surplus,  if 
any,  to  my  said  sisters  Margery  Stapylton 
and  Martha  Stapylton ;  I  give  and  bequeath 
all  my  ready  money,  and  the  money  arismg 
by  Side  of  my  said  premises  at  Middleham, 
to  be  received  by  my  said  tmsteea,  secnti- 
ties  for  money  and  all  other  sum  or  sums 
of  money  that  may  be  due  and  owing  by  me 
at  the  time  of  my  decease,  unto  my  ssid 
sisters  and  my  brother  Ralph  Stapylton,  of 
Leybtim  aforesaid,  Esq.,  to  be  divided 
equally  between  them,  share  and  share  alike, 
thereout  to  pay  my  funeral  expenses." 
And  after  various  specific  bequests  of  fur- 
niture and  chattels,  the  said  will  proceeded 
as  follows :— "  I  constitute  my  worthy  and 
much  esteemed  friends,  the  said  John 
Robson  and  Jonathan  Sleigh,  executors  m 
trust  of  this  my  last  will  and  testament." 

The  testator  was,  at  the  time  of  making 
his  aforesaid  will,  and  continued  down  to 
and  at  the  time  of  his  death,  seised  of  a 
moiety  of  certain  freehold  messuages,  lands, 
and  hereditaments,  situate  at  Leybum, 
Beelby,  and  Hornby,  in  the  county  of  York, 
for  an  estate  for  his  life,  with  contingent 
remainders  which  failed,  with  the  reversion 
to  himself  in  fee  simple. 

The  testator  died,  on  the  13d>  of  October 
1808,  without  having  revoked  or  altered 
his  said  will. 

The  opinion  of  the  Court  was  requested, 
whether,  under  the  above  stated  will  of 
Thomas  Stapylton  the  testator,  any  and 
what  estate  or  interest  in  the  hereditaments 
at  Leybum,  Beelby,  and  Hornby,  passed 
to  John  Robson  and  Jonathan  Sleigh,  the 
devisees,  in  trust,  thoein  named. 

Hodgson,  for  the  plaintiff.— The  questioii 
here  is,  what  general  words  will  pass  real 
estate.  I  contend  that  under  the  words, 
"  I  give  all  the  rest  of  my  household  fur- 
niture, books,  linen,  and  china  (except  as 
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hereinafter  mentioned),  goods,  chattels, 
eatate,  and  effects  of  what  nature  or  kipd 
soever  and  wheresoever  the  same  may  be 
at  the  time  of  my  decease,"  the  real  estate 
passes  to  the  trustees.  Now,  "  estate"  is 
held  to  be  a  proper  word  to  pass  a  fee 
simple;  and  the  question  is,  whether  the 
won!  "  effects"  being  joined  gives  it  a 
restrictive  meaning.  In  Jongsma  v.  Jong- 
ttna  (1)  it  was  held,  that  the  word  "  estates" 
would  pass  a  copyhold  which  was  surren- 
dered to  the  use  of  the  will.  In  Hogan  v. 
Jaeluon  (2),  Lord  Mansfield  says,  "  It  is 
now  clearly  settled  that  the  words,  '  all  his 
estate,'  will  pass  everything  a  man  has." 
These  authorities  establish  the  principle, 
that  where  there  are  words  sufficient  to  pass 
real  estate  they  vnll  do  so,  and  that  it  lies 
on  the  side  seeking  to  limit  them  to  shew 
that  they  are  controuled  by  the  context.  In 
this  will  the  other  words  are  sufficient  to 
carry  the  personal  estate.  In  Doe  v.  Evan* 
(3)  the  words  are,  "  all  my  money,  goods, 
chattels,  and  estate  and  effects  of  what 
nature  or  kind  soever  and  wheresoever  the 
same  may  or  shall  be  at  the  time  of  my 
death;"  and  it  was  held,  that  the  realty 
passed  by  the  word  "  estate."  Here  is  a 
gift  amply  sufficient  to  pass  the  estate,  and 
the  word  "  executors"  can  make  no  differ- 
ence—  William  v.  Thomat  (4),  Doe  d. 
Hurrell  t.  Hurrell  (5),  Mottyn  v.  Champ- 
neyt(6).  There  is  nothing  here  for  Uie 
word  "estate"  to  operate  upon  if  not  on 
the  real  estate.  The  case  of  Saunairez  v. 
Sttumarez  (7)  shews  that  it  is  on  the  other 
aide  to  prove  that  the  word  is  not  used  in 
its  usual  sense. 

Malint,  for  the  defendant. — This  case  is 
very  simple.  The  question  is,  whether  the 
word  "estate"  applies  only  to  that  class 
of  property  particularly  enumerated.  It  is 
proper  to  look  at  the  whole  will  to  see  if 
the  testator  understood  the  words  of  limita- 
tion proper  to  pass  different  classes  of  pro- 
perty. The  beginning  of  the  will  shews 
that  he  knew  how  to  deal  with  real  estate. 

(1)  I  Cox,  362. 

(2)  Cowp.  299. 

(8)  9  Ad.  «c  El.  719;  S.C.  8  Law  J.  Rep.  (n.s.) 
Q.B.  212. 

(4)  12  Eut,  141. 
?5)  5  B.  &  Aid.  18. 

(6)  1  Bing.  N.C.341 ;  s.  c.  4  Law  J.  Rep.  (n.i.) 
C.P.  55. 

(7)  4  Myl.  &  Cr.  331. 


He  says  "  I  give  and  devise,"  and  also, 
speaking  of  chattels  real  he  uses  the  same 
words.  But,  in  the  clause  relied  on  by  the 
other  side,  he  simply  says,  "  I  give,"  and 
gives  to  the  trustees  and  executors  in  trust 
to  $eU.  It  is  clear  he  never  intended  to  sell 
the  real  estate.  If  he  had  meant  to  do  so, 
he  would  have  used  words  as  at  the  ban- 
ning. He.  only  meant  to  dispose  of  his 
estate  ejutdem  generis  as  the  things  ex- 
pressly mentioned. 

[PoixocK,  C.B. — In  construing  a  wil], 
the  Court  may  look  at  the  state  of  fiicts 
surrounding  the  party  at  the  time  he  made 
the  will.  Whatwasthe  value  of  the  estate? 
because,  supposing  it  to  be  very  large,  it  is 
not  likely  he  woidd  direct  it  to  be  sold  to 
pay  so  small  a  legacy.] 

The  word  "  estate"  has  only  been  allowed 
to  operate  on  real  property  when,  in  one 
clause,  the  testator  has  endeavoured  to  dis- 
pose of  everything ;  as  in  the  case  of  Doe  v. 
Evans,  where  the  testator  uses  the  words 
"  I  give,  bequeath,  and  devise,"  relating  to 
the  general  residue  of  his  property.  Here, 
the  exception  as  well  as  the  gift  only  refers 
to  personal  property. 

[Platt,  B. — The  exception  is  evidently 
only  pointed  at  household  furniture ;  it  does 
not  carry  the  case  any  further.] 

In  Bebb  v.  Penoyre  (8)  the  words  were  : 
"I  order  the  lease  of  my  house,  with  all 
the  furniture,  to  be  sold,  and  all  the  rest  and 
residue  to  be  divided  amongst,  &c.  I  ap- 
point J.  S.  and  A.  B.  executors."  And  it 
was  held,  that  "rest  and  residue"  must 
mean  property  of  a  similar  nature  to  the 
lease  of  the  house  and  ftimiture  before 
mentioned,  that  is,  personal  estate — Roe  d. 
Helling  v.  Yeud  (9).  JongstM  v.  Jongtma 
is  a  case  where  the  testator  gives  an  uni- 
versal devise.  Also  "estates,"  the  word 
there  used,  is  stronger  than  "  estate."  Ho' 
gan  v.  Jackson  is  no  authority  for  the  other 
side.  The  words  there  are :  "  all  my  effects 
both  real  and  personal,"  Doe  v.  Evans  is 
a  case  of  chatteb  real,  and  is  therefore  no 
authority  as  to  a  devise  of  real  estate. 
The  question  there  was  only  as  to  lease- 
holds for  lives.  There,  also,  the  clause  is 
a  general  residuary  devise.  TiUey  v.  Simp- 
«Qn(lO)  is  an  authority  in  my  favour.     All 

(8)  11  Eut,  160. 

(9)  2  New  Rep.  214. 

(10)  2  Term  Rep.  659,  n. 
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the  authorities  go  to  shew  the  view  taken 
by  the  other  side  only  holds  when  it  is  the 
clear  intention  of  the  testator  to  dispose  of 
the  whole  of  his  property  both  real  and  per- 
sonal — Doe  d.  Haw  v.  Earlei  (11). 

Cur.  adv.  vvU. 

Pollock,  C.B.  now  delivered  the  judg- 
ment of  the  Court. — This  case,  which  was 
sent  by  the  Master  of  the  RoUs  for  our 
opinion,  was  argued  before  ns  early  in  the 
present  term,  the  point  being  as  to  the  pro- 
per construction  to  be  given  to  the  word 
"  estate"  in  the  will  of  Thomas  Stapylton. 
The  passage  on  which  the  question  turns  is 
as  follows  : — "  I  give  unto  my  said  sisters 
my  silver-bafted  knives  and  forks,  and  my 
silver  table  spoons,  to  be  equally  divided 
between  them ;  and  I  give  all  the  rest  of 
my  household  furniture,  books,  linen  and 
china,  except  as  hereinafter  mentioned, 
goods,  chattels,  estate  and  effects  of  what 
nature  or  kind  soever,  and  wheresoever  the 
same  shall  be  at  the  time  of  my  death,  unto 
the  said  John  Robson  and  Jonathan  Sleigh, 
their  executors,  administrators,  and  assigns, 
in  trust,  as  soon  as  conveniently  may  be  to 
sell  and  dispose  of  the  same,  and  to  apply 
the  money  by  such  sale  arising  towards  the 
payment  of  my  debts,  and  the  legacy  here- 
inafter mentioned,  and  to  pay  the  surplus, 
if  any,  to  my  said  sisters  Margery  and 
Martha."  The  testator,  at  the  date  of  his 
will,  was  tenant  for  life  of  a  real  estate,  and 
was  also  entitled  to  the  ultimate  reversion  in 
fee  of  the  same  estate,  subject  to  the  several 
remainders  vested  in  hb  brother  and  sister, 
and  their  issues,  all  of  which,  however, 
eventually  failed.  The  plaintiff  contended 
that,  under  the  gift,  the  testator's  reversion 
in  fee  in  the  real  estate  passed  to  Robson 
and  Sleigh,  by  force  o&tbe  word  " estate" 
contained  in  the  clause  which  we  have 
stated.  The  defendant,  on  the  other  hand, 
argued  that  the  word  "  estate"  in  the  clause 
in  question  has  a  limited  sense,  and  does 
not  extend  to  the  real  estate  at  all,  and  so 
had  no  operation  on  the  reversion.  There 
is  no  doubt  but  that  the  word  "estate," 
when  used  in  a  will,  is  sufficient  to  pass 
real  as  well  as  personal  property.  A  devise 
of  "  my  estate,"  or  "  estates,"  or  "  all 
my    estate,"    or    "estates,"  primd  facie 

(U)  la  JVIee.  &  W«ls.  451 ;  s.  c.  ante,  p.  242. 


carries  all  the  devisor's  property,  real 
as  well  as  personal.  But  this  primA  faeie 
meaning  may  be  cut  down  or  exphined 
by  the  context;  and  one  ground  whidi 
has  been  relied  upon  for  contending  that  the 
word  is  not  meant  to  include  real  property, 
is  when  it  has  been  associated  with  other 
words  indicating  personal  property  only. 
The  distinction  in  such  cases  has  been  made, 
that  where  the  other  words  are  sufficient  of 
themselves  to  include  all  the  personal  estate, 
then  the  word  "estate"  shall  be  deemed  to 
refer  to  real  estate,  as  it  would  otherwise 
have  no  operation ;  but  if  the  other  word* 
would  not  include  all  the  personal  estate, 
but  only  a  part  of  it,  then  the  word 
"  estate"  has  been  taken  to  refer  to  person- 
alty only,  and  to  have  been  used  for  the 
purpose  of  completing  the  otherwise  imper- 
fect enumeration  of  Uie  testator's  personal 
property.  This  was  the  principle  pro- 
pounded by  Lord  Hardwicke,  in  TiUeg 
V.  Simpson.  Whether  the  doctrine  thus 
laid  down  is  altogether  satiafoctory,  we 
need  not  now  determine ;  for  if  in  the 
present  case  the  word  "estate"  does  ex- 
tend to  the  real  property,  and  so  indnde 
the  reversion  in  question,  it  must  be 
because  it  is  nomen  generalittimum,  com- 
prehending everything  real  and  personal 
over  which  the  testator  had  a  disposing 
power.  It  is  difficult  to  imagine  a  ease  in 
which  the  word  "  estate,"  by  reason  of  its 
comprehensive  character,  would  pass  teal 
property,  but  would  not  include  all  the 
personalty.  Now,  it  is  plain,  that  in  this 
case  the  testator  did  not  consider  that  he 
had  used  the  word  "  estate"  in  any  sense 
which  would  include  all  his  personalty ;  for 
in  the  clause  which  follows  next  after  the 
one  in  question,  he  disposes  of  an  important 
part  of  his  personal  property,  namely,  his 
ready  money — ^the  money  coming  to  him 
for  the  sale  of  the  Middleham  estate,  and  all 
the  monies  due  to  him  at  his  death  ;  treat- 
ing all  these  as  something  which  he  had  not 
given  by  the  previous  clause.  If  tberefbie, 
the  word  "  estate,"  as  here  used,  does  not 
include  all  the  personal  estate,  it  is  necessary 
to  give  it  some  more  limited  sense  than  that 
which  would  be  its  ordinary  import;  and 
this  can  only  be  done  by  applying  the  doc- 
trine of  noscitur  a  sociis,  and  holding  that 
the  word  has  reference  exclusively  to  mat- 
ters of  the  same  nature  as  those  with  which 
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it  is  associated,  and  so  is  merely  in  the  na- 
ture of  a  tautologouB  repetition  of  the  words 
"  chattels"  and  "  effecU."     On  this  ground 
we  shall  certify  to  the  Master  of  the  Rolls 
that  the  trustees  took  no  interest  in  the 
reversion  in  question.     It  may  he  right  to 
add,  that  there  are  two  clauses  in  the  will 
which  appear  to  us  strongly  to  confirm  our 
view  of  the  case.     In  the  first  place,  the 
gift  is  to  Robson  and  Sleigh,  their  executors 
and  administrators,  and  not  to  their  heirs ; 
and  though  no  doubt  a  gift  of  real  estate  to 
trustees  and  their  executors  would  be  suffi- 
cient to  carry  a  fee,  yet  the  omission  of  the 
word  "  heirs"  is  certainly  indicative  of  bis 
intention  to  confine   the  operation  of  the 
clause  to  personal  property.     More  espe- 
cially as  in   the  prior  part  of  the  will, 
where  he  is  devising  his  real  estate  at  Mid- 
dleham,  the  testator  uses  the  appropriate 
language,  and  devises  to  the  same  trustees, 
"  their  heirs  and  assigns."     The  other  ob- 
servation, which  occurs  to  us  as  shewing 
that  real  estate  was  not  contemplated,  is 
the  expression,   "  wheresoever    the  same 
shall  be  at  the  time  of  my  death."     It  is 
difficult  to  affix  any  rational  meaning  to 
these  words,  except  on  the  assumption  that 
the  subject-matter  of  the  gift  was  something 
the  lo^ity   of  which  was,  or  might  be, 
variable,   and  this  can  only  be  done  by 
holding  that  the  gift  was  confined  to  per- 
sonal chattels  properly  so  called.     We  are, 
however,  bound  to  add,  that  the  force  of 
this  observation,  to  which  at  one  time  we 
were   inclined  to  attach  great   weight,   is 
much  weakened  by  the  fact,  that  the  same 
words  occtirred  in  Doe  v.  Evan*,  but  were 
not  adverted  to  either  by  counsel  in  argu- 
ment or  by  the  Court  in  giving  judgment, 
it  having,  we  presume,  been  considered  that 
the  passage  must  be  read  reddendo  singula 
tingulia,  and  so  apply  the  Words,  "  where- 
soever situate  at  my  death,"  to  such  only 
of  the  matters  enumerated  as  might  change 
their  situation,  or  else  that  the  testator  had 
in  his  contemplation  future  acquired  real 
estate,  erroneously  supposing  that  his  will 
would  operate  on  such  property.     We  have 
adverted  to  these  last  two  points ;  but  the 
ground  on  which  we  mainly  rely  is,  that 
from    the  context  it  appears  certain  the 
word  "  estate"  was  not  meant  to  include  all 
the  personal  estate,  and  therefore  the  prin- 


dple  on  which  the  word  is  held  to  include 
real  property,  namely,  the  absolute  gene- 
rality of  the  expression,  foils. 


} 


COOKE  V,  UOYLON. 


1847. 

June  2. 

Pleading — General  Issue,  what  amounts  to 
— Plea  under  4  Ann.  e.  16.  ss.  9,  10. 

To  an  action  for  use  and  occupation  of 
certain  furnished  rooms  of  the  plaintiff, 
plea,  that  before  defendant  held  the  said 
rooms  under  plaintiff ,  he  held  the  same  under 
one  A.  B,  as  tenant  thereof  to  A,  B ;  that 
while  defendant  was  such  tenant  of  A.  B, 
and  before,  S[c.  the  said  A.  B.  assigned  to 
the  plaintiff  all  her  estate  in  the  said  rooms, 
^c. ;  that  the  occupation  in  the  declaration 
mentioned  was  a  continuation  of  the  tenancy 
under  the  said  A.  B,  and  that  defendant 
paid  to  the  said  A.  B.  the  money  in  the 
declaration  mentioned,  without  any  notice  of 
the  said  assignment,  nor  did  the  defendant 
ever  expressly  promise  the  plaintiff  to  pay 
him  the  money  in  the  declaration  mentioned. 
Verification  : — Held,  that  the  words  "  nor 
did  the  defendant  ever  expressly  promise," 
made  the  plea  amount  to  the  general  issue ; 
but  that  the  plea,  without  those  words,  wot 
good. 

Assumpsit.  The  first  count  of  the  decla- 
ration was  for  the  use  and  occupation  of 
certain  rooms  and  apartments,  &c.,  together 
with  certain  household  furniture,  and  other 
necessaries,  goods,  &c.,  of  the  plaintiff 
therein  being. 

Plea— Except  as  to  the  sum  of  SI.  8s., 
parcel,  &c.,  that  before  the  defendant  held, 
used,  occupied,  possessed,  and  enjoyed  the 
said  rooms  and  apartments,  household  fur- 
niture, necessaries,  goods  and  chattels,  by 
the  sufferance  and  permission  of  the  plain- 
tiff, as  in  the  said  first  count  mentioned, 
he,  the  defendant,  had,  held,  used,  occupied, 
possessed,  and  enjoyed  the  same,  by  the 
sufferance  and  permission  of  one  A.  B.  as 
tenant  to  the  said  A.  B,  under  a  demise 
thereof,  thereupon,  to  wit,  on  &c.,  made  by 
the  said  A.  B.  to  the  defendant,  the  same 
then  being  the  rooms,  apartments,  house- 
hold furniture,  necessaries,  goods,  and  chat- 
tels of  the  said  A.  B  ;  and  whilst  the  defen- 
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dant  so  had,  held  and  occupied,  possesaed 
and  enjoyed  the  said  apartments,  household 
fumitiue,  necessaries,  goods  and  chattels, 
by  the  8u£ferance  and  permission  of  the 
said  A.  B.  as  her  tenant,  as  aforesaid,  under 
the  said  demise,  and  before  the  use  and 
occupation  in  the  first  count  mentioned,  to 
wit,  on  &c.,  the  said  A.  B.  assigned  and 
granted  to  the  plaintiff  all  her  estate,  inter- 
est and  property  in  the  said  rooms,  apart- 
ments, household  furniture,  necessaries, 
goods  and  chattels,  and  in  the  reversion 
thereto,  of  her  the  said  A.  B,  expectant  on 
the  determination  of  the  said  demise,  and 
that  the  use  and  occupation  in  the  first 
count  mentioned,  except  that  part  thereof 
for  which  the  said  sum  of  32.  3>.,  parcel,  &c. 
is  claimed,  was  and  is  a  use  and  occupa- 
tion, after  the  said  grant  and  assignment  in 
continuation  of,  and  under  and  by  virtue 
of  the  same  tenancy  and  demise,  under 
which  the  defendant  so  held  the  same  under 
the  said  A.  B,  as  aforesaid ;  and  the  defen- 
dant further  says,  that  after  the  use  and 
occupation  in  the  first  count  mentioned 
(except  as  before  excepted)  aforesaid  after 
the  defendant  became  and  was  indebted  in 
respect  thereof,  as  in  the  first  count  men- 
tioned, and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  the  defendant  paid 
to  the  said  A.  B,  and  the  said  A.  B.  then 
accepted  of  the  defendant  a  large  sum  of 
money,  to  wit,  to  the  amount  of  the  monies 
in  the  first  count  mentioned,  except  the  said 
sum  of  3/.  3*.,  parcel,  &c.,  in  full  satisfac- 
tion and  discharge  of  the  said  monies  in 
the  said  first  count  mentioned,  except  the 
said  sum  of  SI.  S*.,  parcel,  &c.,  and  of  all 
damages  and  causes  of  action,  in  respect 
thereof;  and  the  defendant  further  says, 
that  no  notice  was  given  to  him  of  the  said 
grant  and  assignment  by  or  on  behalf  of  the 
plaintiff,  so  being  the  grantee  and  assignee 
thereunder,  at  any  time  before  or  at  the 
time  of  the  said  payment,  nor  did  the  de- 
fendant ever  attorn  or  become  the  tenant 
to,  or  assent  or  agree  to  have,  bold,  use, 
occupy,  possess,  or  enjoy  the  said  rooms, 
apartments,  household  furniture,  necessa- 
ries, goods  and  chattels,  or  any  of  them,  or 
any  part  thereof,  as  tenant  thereof  to  the 
plaintiff,  or  otherwise,  under  or  of  the  plain- 
tiff, or  by  his  sufferance  or  permission,  nor 
did  he  ever  expressly  request  the  plaintiff 


to  suffer  or  permit  him,  the  defendant,  to 
have,  hold,  use,  occupy,  pocsew,  or  enjoy 
the  same,  or  any  of  them,  or  any  part 
thereof,  nor  did  he  ever  expressly  promise 
the  plaintiff  to  pay  to  him  the  money  in  the 
first  count,  except  as  to  the  som  of  iL  St., 
parcel,  &c.     Verification. 

Special  demuner,  that  the  plea  amounted 
to  the  general  issue. 

Creasy,  in  support  of  the  demoncr.^ 
This  plea  is  framed  on  the  4  Ann.  c  16. 
88.  9,  10 ;  but  as  the  claim  here  includes 
chattels,  and  is  not  confined  to  realty,  that 
statute  does  not  apply.  The  plea  is  bad, 
therefore,  on  general  demurrer. 

[Aldebson,  B. — The  contract  is  an  entiie 
one  for  furnished  rooms.] 

Secondly,  the  plea  amounts  to  the  genenl 
issue.  A  mortgagee,  after  giving  notice  of 
the  mortgage  to  a  tenant  in  posseaaioa 
under  a  lease  prior  to  the  mortgage,  is  m- 
titied  to  the  rent  in  arrear  at  the  time  of 
the  notice  as  well  as  to  what  accrues  after- 
wards— Mots  y,  GalUtHore  {I).  But  until 
he  has  given  notice  he  is  not  entitled  to 
either.  The  1 0th  section  of  the  statute  is 
express  on  that  point ;  then  if  so,  the  denial 
of  the  notice  is  a  denial  of  the  cause  of 
action.  If  notice  is  a  necessary  ingredient 
to  give  the  right  of  action,  the  plea  amomiti 
to  the  general  issue. 

[Alserson,  B. — Suppose  he  give*  aotioe 
and  the  money  has  not  been  paid  over.] 

In  Waddilove  v.  Bamett  (2),  which  was 
an  action  for  use  and  occupation,  it  was 
held  that  the  defendant  might  give  in  evi- 
dence, under  non  assumpsit,  the  fact  of  the 
plaintiff  having  mortgaged  the  premises 
before  his  tenancy  comntenced,  and  th^ 
he  had  received  notice  fix>m  the  mortgagee 
not  to  pay  rent  to  the  mortgagor.  In  Pope 
V.  Biggs  (s),  Bay  ley,  J.  saya,  "The  moat- 
gagee,  by  giving  notice  of  tl»e  mortgage  to 
Uie  tenant,  may  thereby  make  Imn  hk 
tenant,  and  entitU  him  to  receive  the  rents" 
— Burrout  v.  Gradin  (4). 

[Alderson,  B.  referred  to  Lumltjf  v. 
Hodgson  (5).] 


(1)  1  Doug.  379. 

(2)  2  -  -  - 


C.P. 


2  Bing.  N.C. iSS;  ■.o.SLaw J. R«|k(a.a.) 
145. 


(S)  9  B.  &  C.  245 ;  s.  o.  7  Uw  J.  Bep.  K.a  tM. 
U)  1  DowL  &  L.  218  ;  «.&  12  Uw  J.  Re^  (ks.) 
Q.B.  333. 

(S)  16  East,  99. 
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[PottocK,  C.B. — The  clolm  takes  effect 
from  the  mortgage,  not  from  the  notice.] 

Thirdly,  the  condnding  part  of  the  plea, 
"nor  did  he  ever  expressly  promise  the 
plaintiff,"  amounts  to  the  general  issue.  In 
pleading  there  is  no  distinction  between  an 
express  and  an  implied  promise.  The  alle- 
gation is  a  mere  denial  of  the  promise  in  the 
declaration,  and  renders  the  plea  bad— 
Kinder  v.  Paris  (6). 

Hawkins,  contr&. — The  statement  in  the 
plea  only  negatives  any  express  under- 
standing  between  the  parties,  and  is  a  mere 
explanation  of  the  previous  part  of  the  plea. 

Per  Cmriam. — ^We  think  the  words  in  the 
latter  part  of  the  plea  make  it  amount  to 
the  general  issue;  but  it  is  a  good  plea 
without  them.  You  may  amend  by  striking 
them  out ;  otherwise  there  will  be 

Judgment  for  the  plaintiff. 


} 


GRANT  V.  MACKENZIE. 


1847. 

May  24. 

Practice. — Notice  of  Taxation — Attor- 
ney's Attendance  at  his  Office. 

Where  in  a  notice  of  taxation  the  date  i* 
insensible,  U  uill  take  effect  from  the  day  of 
delivery. 

An  attorney  is  bound  to  be  at  his  office  by 
himself  or  clerk  tiUd  o'clock  in  the  evening. 

Billing  had  obtained  a  rule  calling  on 
the  defendant  to  shew  cause  why  the 
Master  should  not  review  his  taxation  of 
costs  herein,  on  the  ground  that  there  was 
no  sufficient  notice  of  taxation.  It  ap- 
peared on  the  affidavits  that  the  following 
notice,  viz.,  "Take  notice  that  I  shall 
attend  to  tax  the  costs  herein  to-morrow  at 
twelve  o'clock,  dated  the  2Srd  of  February 
1847,"  was  on  the  24th  of  February  1847 
put  through  the  door  of  the  office  of  the 
plaintiff's  attorney  about  half-past  seven 
in  the  evening,  there  being  no  one  at  the 
office  at  that  time.  It  also  appeared  that 
on  the  following  morning  the  laundress 
picked  up  the  notice,  and  laid  it  about  nine 
o'clock  on  the  desk  in  the  office,  and  that 
the  clerk,  who  saw  it  at  ten  o'clock,  thought 
on  account  of  the  date  that  it  had  been 

(6)2H.  Bltck.66I. 


attended  to  on  the  previous  day  by  his 
master,  and  put  it  on  one  side. 

Humphrey  now  shewed  cause,  and  con- 
tended that  the  date  did  not  signify,  and 
that  the  question  was  simply  when  the 
notice  was  delivered.  The  Court  then 
called  on — 

Bitting. — The  notice  is  insufficient  It 
was  not  received  by  the  clerk  till  after  the 
time  fixed  for  the  taxation,  and  he  states  he 
was  deceived  by  it. 

[Alderbon,  B. — It  could  not  have  mis- 
led yon,  if  yon  had  been  at  your  office ;  and 
you  ought  not  to  be  in  a  better  position 
because  you  neglected  your  duty.] 

In  BenthaU  v.  fVest  (1)  a  notice  of  trial 
was  dated  and  served  on  the  first  day  of 
Hilary  term  1844,  for  "  the  second  sittings 
in  next  Hilary  term,"  and  the  Court  held 
that  it  must  be  construed  strictly  as  a  notice 
of  trial  for  Hilary  term  in  the  following 
year. 

[Alderbon,  B. — There,  the  notice  was 
sensible.] 

[Pollock,  C.B. — The  question  is,  will 
personal  service  cure  a  defect  in  the  date  7] 

The  notice  is  incorrect;  and  the  fault  is 
entirely  with  the  other  side. 

Pollock,  C.B.— The  question  is,  was 
this  notice  calculated  to  mislead  ?  Now,  an 
attorney  is  bound  to  be  at  his  office  by 
himself,  or  by  some  person  of  competent 
skill,  till  nine  o'clock  in  the  evening  to  take 
in  notices.  If  this  had  been  so  here,  the 
party  receiving  it  could  not  have  failed  to 
have  seen  that  it  was  a  notice  of  taxation 
for  the  following  day,  and  the  misappre- 
hension of  the  clerk  would  not  have  arisen. 
It  seems  to  me  under  the  circumstances  to 
have  been  a  good  notice. 

Alderson,  B. — I  think  the  question  is 
the  same  as  if  the  notice  had  been  delivered 
to  the  attorney  himself  at  the  time  it  was 
put  through  tlie  door.  He  must  in  that 
case  have  known  it  could  not  mean  twelve 
o'clock  on  that  day.  He  would,  as  a 
rational  man,  think  it  meant  the  next  day. 
The  case  referred  to  by  Mr.  Billing  is  totally 
different  There,  the  Court  held  the  notice 
strictiy,  because  being  so  read  it  did  not 
lead  to  an  absurdity ;  here  it  does. 

Rule  discharged. 

(1)  1  Dowl.  &  L.  599;  8.  o.  13  Uw  J.  Rep. 
(N.S.)  Excb.  248. 
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J  ^*      y  RULE  V.  BRTDE  AND  ANOTHER. 

Award —  Uncertainty — Attachment. 

Where,  in  an  agreement  to  refer  an  action 
and  all  matter*  in  difference,  the  partiet 
agreed  to  abide  by  the  award  "  of  and  con- 
cerning the  action,  and  of  and  concerning 
the  other  matters  in  difference," — Held,  that 
the  arbitrator  ought  to  have  made  an  award 
concerning  the  action  and  the  other  matters 
separately  ;  and  the  award  having  been  made 
generally,  the  Court  refused  to  enforce  it  by 
attachment. 

In  this  the  case  there  was  a  tubmission 
to  arbitration  of  a  certain  action  at  law 
and  all'  other  matters  in  difference  between 
the  parties ;  the  costs  of  the  action  and 
award  to  abide  the  event  The  agreement 
went  on  to  state  that  the  parties  "would 
abide  by  the  said  award  of  and  concerning 
the  action,  and  of  and  concerning  the  other 
matters  in  difference."  The  arbitrator 
awarded  generally  that  the  snm  of  5l.  I6s, 
fid.  was  due  to  the  plaintiff,  and  ordered 
the  defendants  to  pay  that  sum.  The  Mas- 
ter had  taxed  the  costs  on  the  higher  scale. 

Crompton,  for  the  plaintiff,  having  ob- 
tained a  rule  calling  on  the  defendants  to 
shew  cause  why  they  should  not  pay  the 
said  sum  of  Si.  16s.  2d.,  together  with  the 
taxed  costs, — 

T.  Jones  now  shewed  cause. — The  award 
is  not  final;  it  does  not  dispose  of  the 
action — Crosbie  v.  Holmes  {I).  It  is  quite 
consistent  with  the  terms  of  this  award  that 
there  was  no  cause  of  action  at  all — Pearson 
V.  Jrchbold{2).  Supposing  there  was  a 
cause  of  action,  it  does  not  decide  on  which 
scale  the  costs  should  be  taxed — EUiman  v. 
WiUiams{»). 

Crompton,  contr4. — There  is  nothing  in 
the  objections.  The  award  entirely  dis- 
poses of  the  action.  The  arbitrator  decides 
on  it  in  this  way — he  finds  the  balance  to  be 
for  one  of  the  parties.  The  award  is  final 
if  it  prevents  the  parties  bringing  any  other 
action. 

[Pollock,  C.B. — Suppose  the  arbitrator 

(1)  16  Liw  J.  Rep.  (n.s.)  Q.B.  125. 

(2)  11  Mm.  &  Wei*.  477;  *.  c.  12  L«»  J.  Rep. 
(h.8.)  Exch.  308. 

(3)  2  DowL  &  L.  4« ;  I.  c.  13  Uw  J.  Rep.  (n.s.) 
Q.B.  219. 


had  found  that  tiie  plaintiff  was  entitled  to 
recover  in  the  action  lOOl.,  and  that  the 
defendant  was  entitied,  apart  from  the  ae- 
tion,  to  recover  105/.,  would  the  plaintiff 
have  to  pay  all  costs  of  the  reference  ?] 

He  would.  The  parties  have  expressly 
agreed  that  everything  shall  depoid  oo 
the  lumping  result.  The  usual  words  are 
purposely  omitted — Hemsworth  v.  Briaat 

(4). 

[Aldeeson,  B. — Ton  are  applying  for  a 
summary  and  final  process.  Now,  the 
award  is,  generally,  51.  due.  That,woiild 
be  right,  supposing  it  was  a  difference  be- 
tween 1001.  and  105/.,  or  between  lOl.  and 
15/.  How,  then,  are  we  to  tell  on  which 
scale  the  costs  ate  to  be  taxed  7] 

Pollock,  C.B.— The  agreement  here  is 
to  abide  by  the  award  of  and  conceraing 
the  action,  and  of  and  concerning  the  other 
matters  in  difference.  In  such  case  the  ar- 
bitrator ought  to  have  made  an  award  con- 
cerning the  action  and  the  other  matten, 
separately ;  and  he  ought  not  to  have 
lumped  tiiem.  My  doubt  arises  as  to  the 
form  of  the  agreement  of  the  parties  to 
abide  by  the  award.  The  rule  must  be 
discharged. 

Rule  discharged. 


} 


bakeb  v.  cob. 


1847. 
June  11 

Practice. — Distringas. 

To  obtain  a  distringas  U  is  n^kient  if 
the  appointments  and  calls  are  made  at  tie 
defendant's  place  of  business,  if  it  also  ap- 
pears that  his  residence  is  unknown. 

Gordon  moved  for  a  distringas  to  compel 
an  appearance.  The  affidavit  stated  that 
the  calls  and  appointments  had  been  made 
at  the  defendant's  place  of  bnsineM,  and 
went  on  to  state  that  his  place  of  readenee 
was  unknown. 


Per  Curiam.- 


-That  is  sufficient. 

RulegrMUei. 


(*)  1  Com.  B.  131  i  S.C.  14  Uw  J.  lUp.  (ha.) 
C.P.  134. 
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BROUAGE     V.     LLOYD    AND 
ANOTHER. 


1847. 

May  28. 

Promissory  Note — Indorsement  and  De- 
livery— Pleading, 

The  declaration  stated  that  the  defendants 
made  their  promissory  note,  and  promised  to 
pay  one  H,  since  deceased,  or  order,  8001. 
M  demand;  that  H,  indorsed  the  note  with- 
out making  any  delivery  thereof;  that  H. 
died,  having  appointed  his  wife  sole  execu- 
trix, who  afterwards  transferred  the  note  to 
the  plaintiff,  to  wit,  by  delivery  thereof  to 
him : — Held,  on  general  demurrer,  that  the 
word  "  transferred^'  meant  a  delivery  only, 
and  not  an  indorsement  and  delivery;  and 
that  the  declaration  was  had. 

Assumpsit  on  a  promissory  note.  The 
declaration  stated  that  the  defendants  made 
their  promissory  note,  and  promised  to  pay 
one  H.  L.  Harries,  since  deceased,  or  order, 
3002.  on  demand ;  that  H.  L.  Harries 
indorsed  the  said  note  without  making  any 
delivery  thereof;  that  afterwards  H.  L. 
Harries  died,  having  first,  by  will,  appointed 
his  wife  sole  executrix;  that  she,  as  such 
executrix,  afterwards,  to  wit,  on  &c.,  for 
good  consideration  to  her  as  such  executrix, 
transferred  the  said  note  so  indorsed  as 
aforesaid  to  the  plaintiff,  to  wit,  by  delivery 
thereof  to  him  by  her  as  such  executrix 
as  aforesaid,  and  the  defendants  promised 
to  pay  the  note  to  the  plaintiff,  according 
to  the  tenor  and  effect  thereof,  and  of  the 
said  indorsement  and  delivery.     Demurrer. 

The  defendants'  point  for  argument  was, 
that  no  valid  or  sufficient  transfer  of  the 
promissory  note  is  averred  or  shewn,  nor 
does  it  appear  that  the  plaintiff  has  any 
title  to  sue  thereon.     Joinder. 

Phipion,  in  support  of  the  demurrer. — 
The  mere  delivery  of  a  promissory  note  by 
an  executor  after  the  death  of  the  testator 
is  not  a  valid  transfer  of  the  interest  in  the 
note.  An  indorsement  of  a  promissory  note 
is  a  contract,  and  here  the  contract  was  not 
completed  by  the  testator  in  his  lifetime. 
In  Marston  v.  Allen  (I)  it  was  held,  that  an 
indorsement  meant  two  things,  the  writing 
the  name  of  the  party  transferring  the  bill  on 


(1)  8Mee.  &Wels.  494;  s.c.  1 
(N.S.)  Excb.  122. 

New  Sgribs,  XVI.— Excbeq. 


Law  J.  Rep. 


the  bill,  and  a  delivery  for  the  purpose  of 
completing  such  transfer.  Adams  v.  Jones 
(2)  is  to  the  same  effect.  The  King  v. 
Lambton  (3)  shews  that  a  special  indorse- 
ment does  not  transfer  property  in  bills  of 
exchange  until  delivery.  A  note  cannot  be 
transferred  by  an  executor,  except  by  in- 
dorsement; but  here  the  meaning  of  the 
declaration  is,  that  the  transfer  took  place  by 
delivery  only,  for  the  transfer  is  stated  to 
have  been  made,  "  to  wit,  by  delivery ;"  and 
it  is  a  well  known  rule  of  pleading  that  a 
material  allegation  is  not  rendered  immate- 
rial by  the  insertion  of  a  videlicet.  If  the 
testator  had  left  a  blank  for  the  amount  of 
the  note  or  for  his  name,  the  executrix 
could  not  have  supplied  the  omission.  An  in- 
dorsement of  a  note  by  an  executrix  does 
not  bind  the  assets  of  the  testator.  Childs 
v.  Monins  (4)  shews  that  parties  who  make 
a  promissory  note,  whereby  they  promise  to 
pay,  as  executors,  are  personally  liable;  h 
fortiori  therefore,  a  bare  delivery  by  an 
executor  will  not  transfer  a  title  in  the  note. 
(He  was  then  stopped  by  the  Court.) 

Keating,  contr^. — First,  there  is  a  suffi- 
cient allegation  on  general  demurrer  of  an 
indorsement  by  the  executrix.  It  is  the 
same  as  if  the  words  "  to  wit,  by  delivery," 
had  been  struck  out  of  the  declaration — 
Hammond  v.  Colls{5i). 

[Alderson,  B. — The  statement  is  in 
effect  that  the  executrix  transferred  an 
indorsed  note  by  delivery.] 

[PtATT,  B. — You  have  made  the  allega- 
tion of  the  transfer  material,  and  the  "  to 
wit"  cannot  render  it  immaterial.] 

The  word  "transferred"  must  mean  a 
transfer  in  the  only  way  in  which  a  right 
to  sue  could  be  given,  namely,  by  indorse- 
ment and  delivery.  Secondly,  die  writing 
by  the  testator  and  the  delivery  by  the 
executrix  together  constitute  a  right  to 
sue.  If  the  testator  had  delivered  the  note, 
without  indorsement,  the  indorsement  of  the 
executrix  would  have  reference  to  the  de- 
livery, and  both  would  become  one  act — 
Watkins\.  Maule{6). 


(2)  12  Ad.  &  El.  455  i  8.0.  9  Law  J.  Rop.  (n.s.) 
Q.B.407. 

(3)  5  I'rice,  428. 

(4)  2  BroiL  &  Bing.  4C0. 

(5)  1  Com.  B.Kep.9 IG;  s.c.  14  Law  J.  Rep.  (n.s.) 
C  P  288. 

(6)  2  jac.  &  Walk.  237. 
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[ALDEnsoN,  B. — Your  argument  is,  whtlt 
the  testator  did  not  effect  in  his  lifetime, 
somebody  else  has  made  him  do  by  relation 
after  his  death.] 

[RoLPE,  B. — In  Watkins  v.  Maule  there 
was  an  agreement  to  transfer  at  the  time  of 
the  delivery,  and  that  agreement  was  after- 
wards made  good  by  indorsement.] 

The  executrix  is  so  identified  with  the  tes- 
tator, that  the  testator's  life  may  almost  be 
considered  to  be  continued — Whitehead  v. 
Taylor  {1). 

Phipton,  in  reply,  was  desired  to  confine 
himself  to  the  point  relating  to  the  transfer.— 
The  word  "  transferred"  does  not  mean  that 
the  note  was  indorsed  and  delivered.  The 
meaning  of  the  declaration  is,  that  the  de- 
fendants agreed  to  pay  the  amount  of  the 
note  according  to  the  delivery,  and  not 
according  to  the  transfer.  (He  was  then 
stopped.) 

Pollock,  C.B. — ^There  must  be  judgment 
for  the  defendants.  The  testator's  writing 
his  name  upon  the  note,  and  the  delivery 
of  it  by  his  executrix  after  his  death,  do  not 
constitute  an  indorsement  and  delivery,  nor 
confer  a  right  of  action. 

Alderson,  B. — I  am  of  the  same  opinion. 
The  words  in  the  note  "  to  order"  mean  that 
the  order  must  be  in  writing.  Here  the 
testator  wrote  his  name,  but  made  no  order : 
that  is  not  sufiicient.  Then  the  executor 
delivered  the  note,  but  did  not  indorse  it : 
that  is  not  enough.  Two  bad  things  will 
not  make  one  good  one. 

RoLFE,  B. — I  am  of  the  same  opinion. 
The  word  "  transferred,"  in  this  declaration, 
means  delivery,  and  not  indorsement  and 
delivery. 

Platt,  B.  concurred. 


Judgment  for  the  defendants. 


'.-.} 


GILES  r.  HVTT. 


1847 
June 

Auditd  Quereld — Venire  Facias  and  Su- 
persedeas— Rule  Absolute. 

A  writ  of  venire  facias  and  supersedeas 
to  the  sheriff,  after  writ  of  auditi  quereld 
obtained,  is  absolute  in  the  first  instance. 

(7)  10  Ad.  &  El.  210  ;  S.C.  9  Law  J.  Rep.  (N.S.) 
Q.B.  6.;. 


G.  Pollock  moved  for  a  venire  facias  and 
supersedeas  to  the  sheriff,  and  for  a  writ  of 
auditd  quereld  to  issue  before  the  venire 
facias  and  supersedeas.  It  was  doubtfnl 
whether  the  auditd  quereld  need  be  moved 
for  in  open  court — 7\tmer  v.  Z>aiitet(l), 
Nathan  v.  Giles {2),  Com.  Dig.  'Audita 
Querela,'  E,  5,  FUzherbert's  N.B.  *  238. 
The  auditd  quereld  was  not  in  itself  a  super- 
sedeas of  execution  —  Fin.  Abr.  '  Audita 
Querela,'  351.  The  rule  ought,  therefore, 
to  be  absolute  in  the  first  instance. 

Per  Curiam. — The  rule  will  be  absolute 
in  the  first  instance. 

Rule  absolute. 


} 


BERDOE  e.  SPIITLE. 


1847. 

June  7. 

Pleadit^ — Blanks  in  Declaration — Aver- 
ment of  Request. 

The  first  count  of  the  declaration  staled 
that  the  plaintiff  by  A.  B,  "  h  attorney, 
complains  of  the  defendant  who  h  been 
summoned,"  and  aUeged  as  a  breach  in  the 
count  Off  the  amount  stated,  that  the  defendant 
ha  not  paid  the  same,"  Sfc.  The  second 
count  was  for  work  done  and  materials  pro- 
vided for  the  defendant  "  at  h  request" : 
— Held,  on  demurrer,  that  the  first  and 
third  counts  were  good,  and  that  the  second 
count  was  bad. 

The  first  cotmt  of  the  declaration,  tat 
goods  sold,  was  in  these  terms :— "  'Walter 
Berdoe,  the  plaintiff  in  this  suit,  by  John 
Thomas  Saunders,  h  attorney,  complains 
of  George  Spittle,  the  defendant  in  the  suit, 
who  h  been  summoned,"  &c.  Second 
count,  that  the  defendant  was  indebted  to 
the  plaintiff  "in  51. 10«.  M.  for  the  price 
and  value  of  work  then  done,  and  Daat«ids 
for  the  same,  provided  by  the  plaintiff  for 
the  defendant   at    h  request."      Tbe 

breach  alleged  in  the  third  count  on  th« 
account  stated,  was,  "  yet  the  defeodaat 
ha  not  paid  the  same  or  any  part  time- 
of,"  &e. 

Demurrer,  assigning  for  causes  that  A* 
declaration  contained  divers  blanks  and  vvd 


(2) 


2Wins.SauJuLI48.fr. 
5  'I'auDt.  55S. 
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spaces,  and  that  it  was  not  aUeged  in  the 
breach  that  the  defendant  had  not  paid  the 
plaintiff,  but  only  that  he  "  ha  "  not  paid 
the  same,  and  the  said  "  ha  "  was  uncer- 
tain and  unintelligible. 

Hawkitu,  in  support  of  the  demurrer. — 
The  second  count  is  clearly  bad,  as  it  does 
not  shew  that  the  work  was  done  at  the  de- 
fendant's request ;  and  no  good  breach  being 
assigned,  the  defendant  may  demur  gene- 
rally—Cow. Dig.  '  Pleader,'  C,  44.  The 
first  and  third  counts  are  also  bad  by  reason 
of  the  blanks  contained  in  them.  The  let- 
ters "  h  "  and  "  ha  "  are  unintelligible. 

Lush,  contra. — The  second  count  is  good. 
The  averment  of  a  request  is  not  material, 
as  it  appears  sufficiently  that  the  work  was 
done  and  the  materials  provided  for  the 
defendant  by  the  plaintiff  at  the  request  of 
the  former. 

[Rolfs,  B. — It  does  not  appear  at  whose 
request  the  work  was  done.] 

Secondly,  the  letters  "  h  "  and  "  ha  " 
merely  make  the  counts  ungramroatical. 

Per  Curiam. — There  must  be  judgment 
for  the  plaintiff  on  the  first  and  third  counts, 
and  for  the  defendant  on  the  second  count. 
Judgment  accordingly. 


1847.  \   THE  ATTOHNEY  GENERAL  V. 

June  10.  J  HITCHCOCK. 

Evidence  —  Contradiction  of  Witness  — 
Relevancy. 

In  an  information  against  the  defendant, 
for  using  a  cistern,  in  the  making  of  malt, 
without  making  an  entry  thereof,  as  required 
by  the  act  of  parliament,  a  witness  was 
asked  by  the  defendant's  counsel,  if  he  had 
not  stated  to  one  C.  that  the  Excise  officers 
had  offered  him  201.  to  say  the  cistern  had 
been  used;  the  witness  having  denied  the 
alleged  statement,  —  Held,  that  evidence 
could  not  be  given  to  shew  that  he  had  in 
fact  made  the  statement. 

Where  a  witness  is  asked  if  he  has  made 
a  certain  statement,  which  is  material  to  the 
issue  and  at  variance  with  other  parts  of 
his  evidence,  and  he  denies  that  he  has  made 
such  statement,  evidence  may  be  given  to 
shew  that  he  did  in  fact  make  the  statement. 

Where  a  witness  is  examined  as  to  a  faet^ 


with  a  view  to  shew  that  he  is  biassed  as  to 
the  cause,  and  he  denies  the  fact,  evidence 
may  be  offered  in  contradiction  to  prove  the 
fact. 

Information.  The  sixth  count  of  the  in- 
formation charged  the  defendant,  a  maltster, 
with  making  use  of  a  cistern,  for  the  making 
of  malt,  of  which  an  entry  was  required  by 
a  certain  act  of  parliament,  without  having 
made  such  entry,  by  delivering  an  account 
thereof  in  writing. 

Plea — Not  guilty. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
sittings  after  last  Easter  term,  evidence  was 
given  on  the  part  of  the  Crown  of  the  con- 
cealment of  a  small  cistern  on  the  premises 
of  the  defendant,  who  was  a  maltster,  residing 
at  Roxford  in  Suffolk ;  and  it  was  also  proved 
that  this  cistern  had  not  been  duly  entered, 
as  required  by  the  act  of  parliament.  A 
witness,  named  Spooner,  having  sworn  to 
the  use  of  the  cistern,  was  asked  if  he  had 
not  said  to  one  Cook,  that  the  Excise  officers 
had  offered  him  20^.  to  say  the  cistern  had 
been  used.  The  witness  denied  that  he  had 
made  such  statement.  The  defendant's 
counsel  thereupon  calledCook,  and  proposed 
to  ask  him  whether  Spooner  had  used  the 
language  in  question :  this  evidence  was 
objected  to  by  the  Attorney  General,  and 
the  learned  Lord  Chief  Baron  ruled  that  it 
ought  not  to  be  given.  The  jury  found  a 
verdict  for  the  Crown. 

Bovill  having  obtained  a  rule  for  a  new 
trial,  on  the  ground  that  the  Lord  Chief 
Baron  ought  to  have  allowed  the  question 
to  be  put  to  the  witness, — 

Sir  J.  Jervis  (Attorney  General  J  shewed 
cause.— -This  question  may  be  considered 
under  three  heads :  first,  whether  the  defen- 
dant would  have  been  at  liberty  to  prove 
that  the  witness  had  been  bribed  ;  secondly, 
whether  it  was  competent  for  him  to  prove 
that  the  witness  had  had  a  bribe  offered  to 
him  ;  thirdly,  whether  the  defendant  could 
have  been  allowed  to  prove  that  the  witness 
had  said  he  had  been  bribed.  If  the  prose- 
cutor succeeds  in  satisfying  the  Court  that 
the  defendant  would  not  have  been  permitted 
to  give  proof  under  the  two  first  heads, 
this  rule  must  be  discharged.  The  Queen'a 
ease  {I)  does    not  touch  either  of  these 

(I)  2  Brod.  &  Bing.  302. 
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points.  First,  the  ground  on  which  the  de- 
fendant must  contend  that  the  evidence  of 
the  witness  having  been  bribed  is  receivable,  - 
must  be,  that  it  tends  to  disparage  the  pro- 
secution, or  to  shew  that  the  witness  is  in- 
famous, and  that  something  is  operating 
on  his  mind  to  bias  his  evidence.  But  the 
former  of  these  reasons  cannot  apply  to  thu 
case,  which  is  a  public  prosecution  instituted 
by  the  Attorney  General. 

[Parke,  B. — The  Judges  in  The  Queen's 
case  seem  to  have  thought  that  you  might 
discredit  a  witness,  by  shewing  Uiat  he  had 
attempted  to  suborn  witnesses,  although 
Lord  Tenterden  appears  to  be  of  opinion 
that  a  witness  could  not  be  asked  if  he  had 
offered  a  bribe  to  another.] 

The  case  of  Thomas  v.  David  (2)  does 
not  go  to  the  extent  contended  for  by  the 
other  side.  Besides,  the  principle  on  which 
it  might  perhaps  be  shewn  that  the  witness 
had  actually  received  a  bribe  proceeds  on 
the  ground  that  be  is  improperly  biassed ; 
but  the  circumstance  of  a  bribe  having  been 
merely  offered,  but  not  accepted,  cannot 
disparage  a  crown  prosecution,  or  affect  the 
character  of  the  witness.  The  circumstance 
of  another  party  thinking  the  witness  was 
open  to  a  bribe  does  not  discredit  the  latter. 

[Parke,  B. — ^There  are  two  reasons  for 
the  rule  as  to  collateral  questions.  First, 
that  if  such  questions  are  allowed,  com- 
plicated issues  are  raised  without  notice 
to  the  parties ;  and  a  man  cannot  be  ex- 
pected to  defend  his  whole  life.  This, 
however,  cannot  apply  to  the  case  of  a 
party  receiving  a  bribe,  for  a  witness  is  to 
be  presumed  to  be  capable  of  proving  the 
purity  of  his  motives,  and  ought  to  have 
an  opportunity  of  explaining  the  charge 
imputed  to  him.  That  observation,  how- 
ever, goes  only  to  the  question  of  proving 
that  the  witness  had  been  bribed.] 

He  was  then  stopped  by  the  Court. 

Bovill,  in  support  of  the  rule. — It  was 
competent  for  ibe  defendant  to  contradict 
any  statement  made  by  the  witness  as  to 
his  saying  he  had  not  been  bribed.  The 
principle  is,  that  evidence  of  thu  kind  may 
be  offered,  if  it  tends  directly  to  impeach 
his  testimony,  and  shew  that  his  motives 
are  corrupt.  The  rule  is  laid  down  in 
1  Stark.  Evid.  3rd  edit.  189,  that  a  witness 

(2)  7  Car.  &  Pay.  350. 


is  not  to  be  cross-examined  as  to  any  distinct 
collateral  fact  for  the  purpose  of  afterwards 
impeaching  his  tesdmony  by  contradicting 
him ;  and  the  author  afterwards  adds,  that 
"  this  rule  does  not  exclude  the  contradiction 
of  the  witness  as  to  any  facts  immediately 
connected  with  the  subject  of  inquiry." 
The  rule  is  also  stated  in  similar  terms  in 
2  PhU.  Evid.  398.  This  view  is  sup- 
ported by  Speneeley  v.  De  WiUoU  {i\ 
and  other  cases.  In  Meagoe  t.  Simmtm*  (4), 
which  was  an  action  upon  a  bill  of  ex- 
change, it  was  opened  on  the  part  of  the 
defendant  that  the  bill  in  question,  at  the 
same  time  with  another  bill,  was  usuriously 
discounted  by  the  plaintiff.  A  prindfadt 
case  of  usury  having  been  made  out,  a 
witness  called  to  disprove  it  'was  asked  as 
to  something  he  had  said  respecting  a  trial 
relative  to  the  other  bill.  It  was  held,  that 
the  plaintiff  might  call  a  witness  to  contra- 
dict him  as  to  what  he  said.  In  Harris  v. 
Tippett  (5),  Lawrence,  J.  said,  "  I  will 
permit  questions  to  be  put  to  a  witness  as 
to  any  improper  conduct  of  which  he  may 
have  been  guilty,  for  the  purpose  of  trying 
his  credit;  but  when  these  questions  ate 
irrelevant  to  the  issue  on  the  record,  you 
cannot  call  other  witnesses  to  contradict  the 
answers  he  gives."  Yewin's  case,  which  is 
given  in  a  note  to  Harris  v.  Tippeti  (6)  was 
this :  Yewin  was  indicted  for  stealing  wheat, 
and  Lawrence,  J.  allowed  the  prisoner's 
counsel  to  ask  a  witness  for  the  prosecution, 
the  apprentice  of  Yewin,  whether  he  had 
not  been  charged  with  robbing  his  master, 
and  whether  he  had  not  afterwards  said  be 
would  be  revenged  of  him,  and  would  soon 
£x  him  in  Monmouth  gaol.  He  denied  both 
imputations.  The  Judge  ruled  that  bis 
answer  must  be  taken  as  to  the  former;  hot 
that  as  the  words  were  material  to  the  guilt 
or  innocence  of  the  prisoner,  evidence  might 
be  adduced  to  shew  that  they  were  spoken 
by  the  witness.  Carpenter  v.  Wall  (7) 
is  not  exactly  in  point,  bot  throws  some 
light  upon  die  question.  It  shews  that 
the  power  of  discrediting  a  witness  is  not 
confined  to  facts,  but  extends  to  statements 

(S)  7  Eut,  108. 

(4)  3  Car.  &  Pay.  75. 

(5)  2  Campb.  638. 

(6)  Ibid.  638. 

(7)  lIAcL&ELSOS;  s.c9Law  J.  Rep.  («^) 
Q.B.  217. 
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also,  though  still  with  the  same  limitation 
as  to  materiality.  Thoma*  v.  David  is  in 
point.  There  one  of  the  subscribing  wit- 
nesses to  the  promissory  note  on  which 
the  action  was  brought,  was  asked  if  she 
did  not  constantly  deep  with  her  master 
the  plaintiff:  she  said  she  did  not.  It  was 
held  that  this  evidence  was  not  collateral  to 
the  issue ;  and  that  a  witness  might  be  called 
for  the  defendant  to  prove  that  she  did  con- 
stantly sleep  with  her  master.  The  present 
question  cannot  be  decided  against  the  de- 
fendant without  overruling  that  case,  and  also 
Yewin's  case —  The  King  v.  Aspinall  (8)  is 
also  in  point.  Then  with  respect  to  the  offer 
of  a  bribe,  in  Lord  Strafford's  case  (9),  the 
defendant  was  allowed  to  prove  that  one  of 
the  witnesses  against  him  had  endeavoured 
to  suborn  witnesses  to  give  false  evidence. 
Here  the  witness  had  stated  that  the  cistern 
had  been  used ;  it  was  therefore  important  to 
shew  that  he  had  said  he  had  been  offered 
a  bribe  to  say  the  dstem  had  been  used. 
The  fact  is  "immediately  connected  with 
the  subject  of  the  inquiry"  at  the  trial, 
within  the  rule  laid  down  in  Slarkie  and 
PhiUipps.  It  is  the  same  as  if  he  had  been 
asked  whether  he  made  the  statement  in 
consequence  of  the  offer  of  a  bribe :  and 
this  would  surely  be  a  legitimate  question. 

Pollock,  C.B. — The  rule  must  be  dis- 
charged, and  my  Brother  Parke  before  he 
left  the  Court  authorized  me  to  say  that  he 
was  of  the  same  opinion.  The  case  is  this : 
a  witness  of  the  name  of  Spooner  had  been 
asked  if  he  had  said  to  Cook  that  the  Excise 
oflBcers  had  offered  him  201.  to  say  the 
cistern  had  been  lued,  and  he  denied  having 
said  so;  and  the  point  is,  whether  it  was 
competent  for  the  defendant's  counsel  to 
call  Cook  to  contradict  him,  by  shewing 
that  he  had  actually  used  those  words. 
My  opinion,  which  is  founded  upon  much 
consideration  of  the  point,  and  of  consider- 
able experience  in  questions  of  evidence,  is 
this:  the  test  of  whether  an  inquiry  is 
collateral  or  not  is,  whether  the  fact  to  be 
elicited  is  material  to  the  issue.  If  it  be, 
then  the  witness  may  be  contradicted,  or, 
as  it  is  better  put  by  my  Brother  Alderson, 
thus:  If  you  ask  a  witness  whether  he  has 


(8)  3SUrk.  ETid.952. 

(9)  3  HoweU's  Sute  Trials,  1400. 


not  made  a  certain  statement  which  would 
be  material,  and  opposed  to  part  of  his 
testimony,  you  may  then  call  witnesses  to 
prove  that  he  has  made  the  statement,  and 
the  jury  are  at  liberty  to  believe  either  the 
one  account  or  the  other.  The  language  used 
by  the  text  writers  on  the  law  of  evidence, 
that  a  witness  may  be  contradicted  as  to 
what  is  "  connected  with  the  subject  of  the 
inquiry,"  is  much  too  vague  to  enable  us 
to  adopt  it  as  a  criterion  in  this  case.  The 
statement  which  may  be  contradicted  must 
be  one  which  refers  to  matter  that  may  be 
given  in  evidence,  and  if  answered  in  one  way 
would  contradict  part  of  the  witness's  testi- 
mony, and  be  material.  There  is,  however, 
a  distinction  between  contradicting  a  witness 
in  particulars  stated  by  him,  and  those 
which  have  reference  to  his  motives,  temper, 
character,  and  feelings.  In  the  case  of 
Thomas  v.  David,  where  a  witness  was 
asked  as  to  her  having  been  in  the  habit  of 
sleeping  with  her  master,  and  had  denied 
the  fact,  evidence  in  contradiction  was  al- 
lowed to  be  given,  not  with  a  view  of  disprov- 
ing her  testimony,  but,  on  the  same  ground 
that  evidence  in  contradiction  was  permitted 
to  be  given  in  Yewin's  case,  namely,  to 
shew  the  motives  and  feelings  of  the  witness. 
A  witness  may  be  asked  how  he  stands 
affected  towards  one  of  the  parties ;  and  if 
his  relation  towards  them  is  such  as  to 
prejudice  his  mind,  and  to  fill  him  with 
sentiments  of  revenge  or  other  feelings  of 
a  similar  kind,  and  if  he  denies  the  fact, 
evidence  may  be  given  to  shew  the  state  of 
his  mind  and  feelings.  But  ^ese  cases  of 
the  witness's  connexion  with  the  parties  in 
feelings  and  sentiments,  are  not  to  be  con- 
founded with  those  other  cases  where  the 
matter  to  be  admissible  in  evidence  must 
be  connected  with  the  question.  With 
regard  to  the  latter  question,  no  instance 
has  been  produced  by  Mr.  Bovill,  where  a 
witness  has  been  allowed  to  be  contradicted 
on  a  point  not  directly  in  issue  in  the  cause. 
In  the  present  case  it  could  not  be  proved 
that  a  bribe  was  offered  to  the  witness  and 
not  accepted,  for  such  a  fact  is  clearly  irre- 
levant to  the  matter  in  issue.  The  offer  of 
a  bribe  is  a  matter  of  no  importance,  if  it  be 
not  accepted,  for  it  does  not  duparagc  the 
party  to  whom  it  is  offered.  In  Lord 
Strafford's  case  the  witness  was  directly 
implicated,  as  bis  character  was  affected  by 
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his  being  shewn  to  be  asuborner  of  perjury. 
You  may  contradict  what  a  witness  has 
stated  in  cases  where  his  statement  is  at 
variance  with  other  parts  of  his  testimony, 
and  may  affect  the  issue. 

Alderson,  B. — A  witness  may  be  asked 
a  question,  and  if  the  answer  tends  to  qualify 
another  part  of  his  testimony,  evidence  may 
be  given  in  contradiction.  So  if  the  ques- 
tion  relates  not  to  what  he  has  said,  but  to 
some  fact  material  to  the  issue,  the  same 
rule  prevails.  This  rule  was  acted  upon  in 
Yetoin's  case,  where  the  tendency  of  the 
evidence  in  contradiction  was  to  shew  that 
the  witness  was  actuated  by  spite,  and  was 
not  impartial.  In  the  same  way  evidence 
in  contradiction  was  received  in  Thomas  v. 
David,  as  it  went  to  shew  the  tendency  of 
the  witness,  and  the  partial  character  of  her 
testimony.  In  the  same  manner  the  offer 
of  a  bribe  by  a  witness  to  another,  or  the 
fact  of  a  bribe  having  been  accepted  by  him, 
tends  to  shew  that  he  is  not  impartial. 
Thus,  in  Lord  Strafford's  case,  the  evidence 
shewed  that  the  witness  was  imbittered 
against  Lord  Strafford,  and  that  his  testi- 
mony could  not  be  relied  upon.  A  witness, 
however,  is  not  to  be  examined  as  to  colla- 
teral facts.  In  many  cases  his  doing  a 
particular  act  is  collateral.  In  such  cases 
his  evidence  as  to  the  fact  is  to  be  received 
as  final ;  but  no  witness  ought  to  be  called 
on  to  prove  his  whole  life :  and  if  contradic- 
tion of  his  testimony  were  permitted,  he 
ought  to  be  allowed  to  support  it  by  other 
evidence,  and  to  prove  his  innocence ;  the 
result  of  which  would  be,  that  an  endless 
amount  of  collateral  issues  would  have  to 
be  tried.  The  convenient  administration 
of  justice,  therefore,  requires  that  this  course 
should  not  be  adopted.  If  the  witness  has 
spoken  falsely  he  may  be  indicted  for  per- 
jury. When  the  answer  given  is  not  mate- 
rial to  the  issue,  public  convenience  requires 
that  it  be  taken  as  decisive,  and  that  no 
contradiction  be  allowed.  In  the  present 
case,  the  witness  was  asked  whether  he  had 
been  offered  a  bribe  to  say  the  cistern  had 
been  used.  This  was  not  material,  nor  did 
it  qualify  what  bad  gone  before,  for  his 
being  offered  a  bribe  did  not  shew  that  he 
was  not  a  fair  and  credible  witness. 

RuLFE,  B. — The  rules  of  evidence  are 
founded  on  abstract  and  practical  consider- 
ation ;  and  one  principle  is,  that  you  may 


contradict  any  part  of  the  testimony  that 
has  been  given,  and  which  tends  to  support 
Uie  issue.  Here  the  question  was,  whether 
the  witness  had  ever  said  he  had  been  offered 
a  bribe ;  and  if  that  may  be  contradicted  not 
by  shewing  that  he  had  received  a  bribe, 
but  by  shewing  that  he  had  said  he  had  been 
offered  a  bribe,  there  would  be  no  end  to 
the  collateral  inquiries  that  would  arise. 
The  offer  of  a  bribe,  if  rejected,  has  no  bear- 
ing upon  the  credit  of  the  witness.  In  fact, 
it  was  offered  in  the  present  case  merely  for 
the  purpose  of  discrediting  other  persons, 
and  not  to  disparage  the  witness. 

Rule  discharged. 


1847.       ^   THE     ATTORNEY    GEHEBAL    V. 
July  3.     /  HALLETT. 

Forest — Information — Mode  of  Pleading 
thereto. 

An  information,  at  the  suit  of  the  Attorney 
General,  stated,  that  the  Queen  teas  and 
still  is  seised  in  her  demesne  as  of  fee  in 
right  of  her  Crown  of  and  in  Walthatu 
Forest,  and  that  she  and  all  her  ancestors, 
kings,  ^c.  have  continually  held  and  et^ed 
the  said  forest,  and  the  game  of  wild  beasts 
and  fowls  of  chase  and  warren  coming  and 
arising  of  and  from  the  said  forest,  and  all 
rights,  ^c,  without  any  disturbance,  ^e.; 
that  the  defendant  unlawfully  erected  a  high 
fence,  and  dug  a  deep  ditch  in  and  upon  tie 
soil  of  the  said  forest,  to  wil,  i^pon  and 
around  100  acres  of  land,  being  parcel  of 
and  within  the  said  forest,  and  therewith 
inclosed  the  said  100  acres  of  the  said 
forest,  and  encroached  and  usurped  thereon, 
and  separated  the  same  from  the  residue  of 
the  said  forest,  and  kept  and  continued  the 
same,  ^c,  and  by  reason  of  the  premises 
the  Queen  could  not  have  and  enjoy  the  said 
forest,  and  the  said  game,  and  the  said 
rights,  profits,  ^c,  in  as  full  and  ample  a 
manner,  ^c,  to  the  great  injury  and  dis- 
turbance of  the  Qtteen  in  the  said  forest,  to 
the  great  damage  and  destruction  of  the 
vert  and  venison  of  and  in  the  said  forest, 
and  to  the  disinherison  of  the  Queen,  ^e. 
Plea,  that  the  same  place  in  which,  ^e. 
was  not  now,  nor  was  any  part  thereof, 
parcel  of  and  within  the  said  supposed  forest 
tnodo  et  forma  : — Held,  on  demurrer,  thai 


Digitized  by 


Google 


TRINITY  TERM,  1847. 


263 


this  was  not  an  information  of  intrusion  into 
the  lands  of  the  Crown ;  that  it  was  an  infor- 
maiion  in  the  nature  of  an  action  of  trespass 
on  the  case  for  the  injury  to  the  incorporeal 
right  of  forest  by  interfering  with  the  game, 
and  that  the  defendant  was  not  bound  to 
plead  title  to  the  land  inclosed  by  him, 

Informatioii  at  the  suit  of  the  Attorney 
General. 

The  information  stated,  that  our  scud  Lady 
the  Queen  was  and  still  is  seised  in  her 
demesne  as  of  fee  in  right  of  her  Crown  of 
England,  of  and  in  a  certain  forest,  called 
Wdtham  Forest,  within  the  county  of  Essex, 
and  that  our  Lady  the  Queen,  and  all  her 
ancestors,  kings  and  queens  of  England, 
and  their  assigns,  have  continually  held 
and  enjoyed  the  said  forest,  and  the  game 
of  wild  beasts  and  fowls  of  chase  and 
warren  coming  and  arising  of  and  from  the 
said  forest,  and  all  rights,  profits,  privileges, 
liberties,  and  franchises  appertaining  thereto, 
without  any  disturbance,  title,  or  claim 
made  or  pretended  thereunto,  until  the  time 
of  the  committing  the  offences  hereinafter 
mentioned ;  and  that  our  said  Lady  the  Queen 
still  of  right  ought  to  have  and  enjoy  the 
said  forest,  and  the  said  game  and  die  said 
rights  in  as  full  and  ample  a  manner  as 
hath  always  been  accustomed;  that  the 
defendant,  on,  &c.,  without  any  lawful 
warrant,  right,  or  title  in  that  behalf,  unlaw« 
fully  erected  and  made  a  high  and  wide 
fence,  and  dug  and  made  a  deep  and  wide 
ditch  in  and  upon  the  soil  of  the  said  forest, 
to  wit,  upon  and  around  divers,  to  wit,  100 
acres  of  land,  situated  and  being  in  the 
parish  aforesaid,  in  the  county  aforesaid, 
and  being  parcel  of  and  within  the  said 
forest,  to  wit,  a  fence  of  the  height  of  eight 
feet,  and  of  the  width,  to  wit,  of  six  feet, 
and  a  ditch  of  the  depth,  to  wit,  of  three  feet, 
and  of  the  width,  to  wit,  of  six  feet,  and 
thereby  and  therewith  inclosed  a  great  part, 
to  wit,  the  said  100  acres  of  the  said  forest, 
and  encroached  and  usurped  thereupon,  and 
separated  and  divided  the  same  from  the 
residue  of  the  said  forest,  and  wrongfully 
and  unjustly  kept  and  continued  the  said 
fence  so  erected  and  made,  and  the  said 
ditch  so  dug  and  made  as  aforesaid,  and  the 
said  part  of  the  said  forest  so  separated,  and 
divided,  and  encroached  and  usurped  upon 


as  aforesaid,  for  a  long  time,  to  wit,  from 
thence  hitherto,  whereby  and  by  reason  of 
the  premises  our  said  Lady  the  Queen 
cannot  have  and  enjoy  the  said  forest  and 
the  said  game,  and  the  said  rights,  profits, 
privileges,  liberties,  and  franchises  in  as 
full  and  ample  a  manner  as  she  of  right 
ought  to  have  and  enjoy  the  same,  to  the 
great  injury  and  disturbance  of  our  said 
Lady  the  Queen  in  the  said  forest,  to  the 
great  damage  and  destruction  of  the  vert 
and  venison  of  and  in  the  said  forest,  to  the 
disinherison  of  our  said  Lady  the  Queen, 
in  the  premises,  and  contrary  to  the  laws 
in  that  behalf. 

The  second  count  stated  that  the  de- 
fendant unlawfully  kept  and  continued 
erected  and  made  on  the  soil  of  the  forest  a 
high  fence  and  deep  ditch,  to  wit,  around 
100  acres  of  land,  being  parcel  of  and  within 
the  said  forest,  whereby  a  great  part,  to 
wit,  the  said  100  acres  of  the  forest,  were 
then  inclosed,  and  encroached  and  usurped 
upon  and  separated  from  the  residue  of  the 
said  forest  There  were  two  other  counts 
similar  in  substance  to  the  foregoing. 

The  defendant  pleaded  to  all  the  counts, 
that  the  said  place  in  which,  &c.  was  not 
nor  was  any  part  thereof  parcel  of  or  within 
the  supposed  forest  modo  et  formd.  De- 
murrer. 

The  points  for  argument  on  the  part  of 
the  Crown  were  as  follows : — first,  that  the 
pleas  are  not  pleaded  according  to  the  rules 
of  law  which  apply  to  pleadings  against  the 
Crown.  As  against  the  Crown  a  defendant 
can  only  either  plead  not  guilty  by  the 
common  law,  or  specially  plead  his  owu 
title  by  the  statute  law,  and  that  each  plea 
ought  to  shew  a  8u£Bcient  title  in  the  defen- 
dant, if  it  was  intended  to  rely  upon  such  title 
against  the  Crown.  Second,  diat  the  pleas 
are  all  of  them  double  and  uncertain  in  this, 
to  wit,  whether  the  locus  in  quo  is  part  and 
parcel  of  the  forest  of  Waltham,  and  whe- 
ther there  is  any  such  forest. 

Sir  John  Jervis  (Attorney  General), 
(Nov.  24, 1846),  on  behalf  of  the  Crown. — 
The  plea  is  bad.  The  defendant  ought  to 
have  pleaded  either  non  intrusit,  or  have 
set  forth  his  title  specially,  A  forest  con- 
sists of  "  eight  things,  viz.  of  soil,  covert, 
laws,  courts.  Judges,  Judges'  oflScers,  game, 
and  certain  bounds,"  4  Instil,  289 ;  and  in 
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Manwood's  Treatise  of  the  Forest  Laws  it 
is  said,  that  "  a  forest  doth  chiefly  consist 
of  these  four  things,  of  vert,  venison,  of 
particular  laws,  proper  officers."  No  pre- 
cedent of  such  a  plea  can  be  found  in  any 
entry  or  report,  except  in  the  case  of  The 
Attorney  General  v.  Brou>n(l).  The  ques- 
tion is  to  be  considered  as  one  of  common 
law,  as  it  does  not  fall  within  the  statute 
21  Jac.  1.  c.  14.  In  Coke's  Entries,  p.  272, 
it  appears  that  the  subject  could  only  plead 
title  by  monstrans  de  droit,  or  non  intrusii, 
or  not  guilty.  The  rule  is,  that  when  the 
Crown  is  once  in  possession,  the  defendant 
must  shew  his  title  specially.  He  dted  and 
referred  to  The  Attorney  General  v.  fVard 
(2),  The  Attorney  General  v.  Mitchell  {3), 
Leigh  t.  Hudson  (4),  The  King  v.  the  Bishop 
of  Worcester  (5),  Norris  v.  Butler  (6), 
Heydonv.  Ware{l),  The  King  v.  Webbls), 
4  Instit.  403,  and  Manwood  on  the  Forest 
Laws,  302,  38. 

Willes,  for  the  defendant. — The  plea  is 
good.  The  defendant  is  not  bound  either 
to  plead  not  guilty  or  to  set  out  his  title 
specially.  The  information  is  ambiguous, 
and  is  not  in  the  old  form  of  an  information 
of  intrusion.  The  case  of  Alton  Woods  (9) 
shews  the  correct  form  of  information.  The 
present  differs  from  the  accustomed  form 
in  these  respects:  first,  that  it  does  not 
shew  a  title  in  the  Crown,  by  record ; 
secondly,  that  it  does  not  state  an  intrusion 
which  is  correct  in  form.  The  defendant 
cannot  plead  his  own  title,  as  it  would 
afford  no  answer  to  the  information.  This 
case  differs  from  an  information  of  intrusion 
upon  land ;  for  if  in  such  a  case  the  defen- 
dant were  to  plead  a  seisin  in  fee  of  land, 
and  the  plea  were  found  for  him,  it  would 
afford  a  good  answer.  But  here,  if  the  de- 
fendant were  to  plead  setting  up  a  title  to 
the  land,  and  that  plea  were  found  for  him, 
it  would  be  no  answer  to  the  information, 
as  the  owner  of  land  is  only  entitled  to  do 

(1)  14  Mee.  &  Web.  300;  8.c.  HUw  J.  Rep. 
(N.S.)  Ezch.  265. 

(2)  Hayes  Rep.  (Irish)  555. 

(3)  Ibid.  551. 

(4)  Dyer,  238  *. 

(5)  Vaugh.  53. 

(6)  Sarile,  4. 

(7)  Ibid.  66. 

(8)  Cro.  Jse.  480. 
(0)  1  Rep.  27. 


certain  acts  upon  it.  He  cited  and  men- 
tioned Com.  Dig.  tit.  'Chase,'  A.  1,  A.  2, 
N.  4.  16  Car.  1.  c.  16,  The  King  v.  the 
Bishop  of  Worcester,  Burton's  Exchequer 
Pract.  4th  Instit.  p.  416,  21  Jac.  1.  c  14, 
Eavestaffv.  Russell  (1 0),  and  The  Atloney 
General  v.  Brown, 

The  Attorney  General  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Pabke,  B. — His  Lordship  stated  the 
pleadings.  The  question  which  arises  upon 
each  of  these  four  counts  is  the  same.  If 
this  were  an  information  of  intrusion  into 
the  lands  of  the  Crown,  there  is  no  doubt 
that  all  these  pleas  would  be  bad ;  for  it  it 
clear  that  a  defendant  in  such  an  informa- 
tion cannot  deny  the  title  of  the  Crown. 
He  must  shew  some  title  in  himself  if  he 
plead  specially.  On  such  an  information 
the  defendant  'is  supposed  to  be  in  posses- 
sion of  the  lands  claimed  by  the  Crown, 
and  he  must  maintain  his  possession,  or 
shew  it  to  be  l^al.  But  we  cannot  infer 
from  any  allegation  in  this  information, 
that  tiie  Crown  claims  the  soil  of  the  locus 
in  quo.  The  cause  of  action  is  ambiguously 
stated,  and  the  information  may  be  sup- 
ported by  evidence,  shewing  the  title  to  the 
BoU  itself,  or  that  the  encroachment  was 
within  the  limits  of  the  Queen's  forestal 
rights.  We  have  searched  in  vain  for  au- 
thorities in  point  upon  this  subject;  nor 
can  we  find  precedents  for  informations  of 
intrusion  into  a  forest.  It  seems  to  us, 
after  much  consideration,  that  we  cannot 
look  upon  this  in  any  other  light  than  as 
an  information  in  the  nature  of  an  action  of 
trespass  on  the  case,  for  the  injury  to  the 
incorporeal  right  of  forest  by  interfering 
with  the  game  ;  and,  if  so,  we  find  no  au- 
thority for  holding  that  the  defendant  is 
bound  to  plead  title  to  the  land,  which  he 
uses  in  such  a  way  as  to  be  injurious  to  the 
game.  We,  therefore,  think  that  our  judg- 
ment must  be  for  the  defendant. 

Judgment  for  the  defendant. 

(10)  I0Mee.&  Wela.  365  ;  s.  c.  12  UwJ.R<T. 
(N.s.)Gzch.  176. 
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re  BItLINO,  OBNT.,  ONE,  ETC. 
BUUMO  t).  COPPOCK. 


1847 
May  25 

JUorney — Taxation  of  Bill — /tgency 
Btuitie$s—6  ^  7  Vict.  e.  73.  ».  37. 

The  defendant,  a  London  attorney,  em- 
ploged  the  plaintiff,  aho  a  London  at- 
torney, to  go  to  Cambridge  and  defend  a 
party  indicted  for  bribery.  In  1841  and 
1842  the  plaintiff  tent  to  the  defendant  hit 
bill  of  cotts,  and  having  in  February  1 847 
re-delioered  copies  of  the  bills,  duly  signed, 
in  March  commenced  an  action  against  the 
defendant  for  the  work  done : — Held,  that 
the  bills  were  taxable,  under  the6^7  Viet, 
e.  73.  s.  37. 

This  was  a  rule,  calling  upon  the  defen- 
dant to  shew  cause  why  an  order  of  Alder- 
8on,   B.,  referring  the  plaintifiTs  bilk  to 
taxation,  should  not  be  rescinded.     It  ap- 
peared from  the  affidavits  that  the  defendant, 
who  was  an  attorney,  residing  in  London, 
in  June  1841,  had  requested  the  plaintiff, 
who  was  also  a  London  attorney,  to  go  to 
Cambridge,  and  defend  a  party  who  had 
been  indicted  for  bribery  at  the  last  Cam- 
bridge election,  promising  that  he  should 
be    paid   liberally   for   his    services.     The 
plaintiff,   accordingly,   undertook  the  de- 
fence.    In   November  1841,  the  plaintiff 
sent   to   the  defendant  a  bill  of  costs  in 
respect  of  the  business  done,  up  to  the  end 
of  October,  amounting  to  1282.  I2«. ;  and 
in  June  of  the  following  year,  sent  in  the 
remaining  part  of  his  charges,  amounting  to 
1782.  6s.  &d.     The  defendant  having  pro- 
mised to  settle  the  claim,  but  not  having 
paid  the  whole  amount,  the  plaintiff,  in  the 
month  of  February  last,  re-delivered  to  the 
defendant  copies  of  the  bills  of  costs  duly 
signed,  and  on  the  16tfa  of  March  com- 
menced the  present  action.    The  defendant, 
after  the  delivery  of  the  declaration,  applied 
by  snmroons  for  an  order  for  taxation  of 
the  bills.   This  application  was  opposed,  on 
the  ground  that  the  bills  were  not  taxable, 
the  work  having  been  done  by  the  plaintiff 
as  agent  of  the  defendant ;  and  the  case  In 
re    SimonsiX)   was   relied   upon.     It  was 
also  urged  that  the  bills  were  not  taxable, 
having  been  delivered  upwards  of  twelve 
months,  and  no  "special  circumstances" 

(1)8  Dowl.&  L.  166 ;  s.e.  14  Ltw  J  Rep.  (if.s.) 
Q.B.  41. 

New  Sbsies,  XVI.— Excbeq. 


having  been  stated  to  the  Judge  within  the 
6  &  7  Vict.  c.  78.  s.  37. 

Aldbbson,  B.  overruled  the  objections, 
and  made  the  present  order. 

Martin  now  moved  to  rescind  the  order.^ 
The  authority  of  a  Judge  to  order  the  taxa- 
tion of  a  bill  depends  upon  the  6  &  7  Vict. 
c.  73.  s.  37 ;  and  the  present  bills,  being 
for  agency  business,  are  not  taxable — In  re 
Gedye  (2),  In  re  Simons. 

[Platt,  B.^How  is  this  a  bill  for 
agency  ?] 

The  case  In  re  Simons  is  an  authority 
that  when  one  attorney  employs  another 
attorney  under  circumstances  like  the  pre- 
sent he  employs  him  as  an  agent. 

E Platt,  B. — This  is  not  an  agency  bill.] 
Pollock,  C.B.  —  Have  you  adverted 
to  the  case  of  Weymouth  v.  Kmpe(S)1 
That  case  decides  that  an  agent's  bill  was, 
by  the  12  Geo.  2.  c.  13.  exempted  f^om 
the  operation  of  2  C^.  2.  c.  23.  As  there- 
fore it  required  a  new  statute  to  take  agency 
bills  oat  of  the  operation  of  the  2  Geo.  2. 
c.  23,  and  as  such  bills  are  not  excluded 
from  the  6  &  7  Vict.  c.  73,  the  intention 
of  the  legislature  evidently  was,  that  the 
6  &  7  Vict.  c.  73.  should  have  the  same 
effect  as  the  2  Geo.  2.  c.  23,  and  include 
agency  bills.] 

Secondly.  In  this  case  more  than  twelve 
months  having  elapsed  since  the  original 
delivery  of  the  bills,  and  there  being  no 
"  special  circumstances"  existing  to  autho- 
rize the  Judge  to  refer  the  bills  for  taxation 
under  the  87th  section  of  the  6  &  7  Vict, 
c.  73,  the  order  was  improperly  made.  It 
is  no  answer  for  the  defendant  to  say,  that 
these  bills  were  unsigned,  for  the  absence  of 
signature,  which  was  intended  as  a  protec- 
tion to  the  client,  is  no  ground  for  disallow- 
ing the  taxation — In  re  Pender  (4).  The 
defendant  ought  to  have  taxed  the  bills  in 
1842. 

Pollock,  C.B.— The  6  &  7  Vict.  c.  78. 
s.  37.  enacts,  that  no  attorney  shall  recover 
his  costs  for  business  done  until  the  expi- 
ration of  one  month  from  the  delivery  of  a 

(2)  2  Dowl.  &  L.  915 ; «.  e.  14  Uw  J.  Rep.  (w.s.) 
Q.B.  258. 

(3)  3  Bing.  N.C.  387 ;  (.o.  6  Uw  J.  Rep.  (n.*.) 
C.P.  61. 

(4)  2  Phil.  Rep.  69;  s.c.  I«  Uw  J.  Rep.  (m.s.) 
Cbaius.  277. 
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signed  bill.  There  is  then  a  provision  for 
referring  the  bill  for  taxation ;  after  which 
follows  a  proviso,  that  no  such  reference 
shall  be  ordered  "after  the  expiration  of 
twelve  months  after  stteh  bill  shall  have 
been  delivered,  sent,  or  left,  as  aforesaid, 
except  under  special  circumstances,  to  be 
proved  to  the  satisfaction  of  the  C!ourt,  at 
Judge."     That  refers  to  a  signed  bill. 

Alderbon,  B. — The  delivery  of  a  signed 
bill  subsequently  may  be  considered  as 
a  "special  circumstance."  The  ordinary 
meaning  of  the  statute  is,  that  the  client 
may  tax  within  twelve  months  after  the 
delivery  of  a  signed  bill.  The  Lord  Chan- 
cellor has  determined  that  the  statute  has  a 
wider  operation,  and  that  an  unsigned  bill 
may  be  taxed.  Here  the  Judge's  order  is 
to  tax  the  original  bill,  and  that  has  been 
delivered  within  twelve  months. 

RoLPB,  B. — If  this  were  not  so,  an 
attorney  might  elude  taxation  altogether, 
by  first  delivering  an  unsigned  bill,  and 
then  delivering  a  signed  bill  after  the  expi- 
ration of  twelve  months. 

Ride  refused. 


WASHBOUBNE  «.  BCRaOWS. 


1847.     1 
June  12.  J 

Pleading — Usury — Statutes  12  Anne, 
St.  2.  c.  16.  and'2  ^S  Vict.  c.  37.— De  In- 
juria— Duplicity. 

To  an  action  of  covenant  on  an  indenture, 
tehereby  the  defendant  covenanted  to  pay  to 
the  plaintiff  2501.,  and  interest,  the  defen- 
dant pleaded,  thirdly,  that  it  was  corruptly, 
and  against  the  form  of  the  statute,  agreed 
that  the  plaintiff  should  lend  2001.  to  the 
defendant,  and  that  the  defendant  should  pay 
more  than  the  lawful  interest,  namely,  SOL, 
and  that  for  securing  payment  of  the  2501., 
the  defendant  should  deliver  to  the  plaintiff 
an  indenture,  whereby  he  should  covenant 
to  pay  him  2501.  and  interest,  and  should 
sell  to  the  plaintiff  certain  paintings,  goods, 
^c,  and  certain  crops  of  grass  then  growing 
on  ^c. ;  that  for  securing  payment  of  the 
sum  of  2501.  and  interest,  the  defendant 
delivered  to  the  plaintiff  the  indenture  in  the 
declaration  mentioned,  whereby  he  cove- 
nanted for  the  payment  of  the  2501.,  and 
interest  thereon,  and  sold  to  the  plaintiff  the 
paintings,  goods,  ^c,  and  crops  of  growing 


gnus ;  that  the  sum  of  502.,  and  the  tnter' 
est  payable  en  the  2S01.,  exceeded  the  ral« 
of  51.  per  cent.  Fourth  plea,  that  Ike  iude»- 
hire  was  obtained  by  fraud  and  covin  of  tht 
plaintiff.     Fifth  plea,  that  the  defendant 
assigned  to  the  plaintiff  certain  painlinji, 
^c,  and  crops,  and  that  the  plaintiff  «U 
the  same,  and  received  the  proceeds  of  the 
sale,  and  satisfied  himself  the  sum  ofiiHL, 
and  interest,  and  the  plaintiff  aectptei  the 
proceeds  in  fuU  satisfaction  of  2501.,  and 
interest.     Replication  to  the  third  j^ea,  that 
the  agreement  and  indenture  were  made  and 
executed  after  the  2  ^  S  Viet.  e.  S7.  (tht 
Usury  Jet),  and  whilst  the  said  act  was  in 
force.     To  the  fourth  plea,  de  injuiii.    T* 
the  fifth  plea,  that  the  said  plaintiff  did  mt 
sell  the  said  goods,  nor  receive  the  proeetit 
of  such  sale,  nor  pay  himself  the  sum  ^ 
2501.,  and  interest,  nor  accept  the  said  pro- 
ceeds in  satisfaction : — HeU,  that  the  tluti 
plea  was  good,  and  that  the  repUeotton  to  it 
was  bad  m  omitting  to  a/vet  HtcA  Ike  eoatred 
was  entered  into  after  the  passing  of  tie 
statute  2^3  Viet.  c.  87,  amd  that  it  dU 
not  relate  to  land. 

Held,  also,  that  the  fourth  and  fifth  rt^ 
cations  were  good. 

Covenant  on  an  indenture,  whereby  the 
defendant  covenanted  that  one  W.  B.  Cliffy 
and  the  defendant,  or  one  of  them,  would 
pay  to  the  plaintiff,  on  demand,  the  mm  <rf 
2502.,  and  interest  at  5/.  per  cent.  The 
defendant  pleaded,  thirdly,  that  it  was  cor- 
ruptly, and  against  the  form  of  the  atatnte, 
&c.  agreed  that  the  plaintiff  should  lend 
to  the  said  W.  B.  Cliffe  and  the  dd'oidaat 
200/.,  and  that  the  plaintiff  should  forbear 
and  give  day  of  payment  to  Ciiffie  and  the 
defendant,  until  demand  of  repayment ;  tiiat 
upon  such  demand  Clifie  and  the  defeodaat 
should  pay  the  plaintiff  more  than  lawfbl 
interest,  namely,  the  sum  of  50/.,  making, 
with  the  sum  of  2002.  the  sum  of  2602., 
and  that  Cliffe  and  the  defendant  shook! 
pay  to  the  plaintiff  interest  at  52.  per  oeaL 
upon  the  sum  of  2502.,  and  that  for  neeut- 
ing  payment  of  the  said  sum  of  2502.  and 
interest,  Cliffe  and  the  defendant  iboaU 
seal  and  deliver  to  the  plaintiff  an  indeatme 
whereby  they  should  covenant  wtdi  the 
plaintiff  to  pay  him  on  demand  the  an*  ^ 
2502.  with  interest,  and  should  abo  bw- 
gain,  sell,  and  assign  to  the  plaintiff  Ciunh 
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paintings,  pictures,  goods,  &c.,  and  also 
certain  crops  of  grass  then  growing  on  the 
lands  of  a  certain  estate,  called  the  Sheeping 
House  estate ;  that  in  pursuance  of  the  said 
corrupt  agreement,  the  plaintiiF  lent  to 
Cliffe  and  the  defendant  die  sum  of  200/., 
and  that  for  securing  the  payment  thereof, 
together  with  the  said  sum  ot  501.,  and  the 
interest,  after  the  rate  aforesaid,  Cliffe  and 
the  defendant  delivered  to  the  plaintiff  the 
said  indenture  in  the  declaration  mentioned, 
whereby  they  covenanted  with  the  plaintiff 
for  the  payment  of  the  said  sum  of  2502., 
and  interest  thereon  at  the  rate  aforesaid, 
and  also  sold  and  assigned  to  the  plaintiff 
the  said  paintings,  goods,  &c.  and  Uie  said 
crops  of  growing  grass  hereinbefore  above 
mentioned ;  that  the  said  sum  of  501.,  so 
agreed  to  be  paid  to  the  plaintiff,  and  the 
interest  made  payable  on  the  said  sum  of 
250/.,  exceed  the  rate  of  5/.  per  cent.,  by 
means  whereof,  and  by  power  of  the  statute, 
the  indenture  is  void  in  law.  Fourth  plea, 
that  the  said  indenture  was  obtained  from 
the  defendant  by  the  fraud,  &c.  of  the 
plaintiff  and  others.  Verification.  Fifth 
plea,  that  for  securing  the  repayment  of 
250/.  and  interest,  the  defendant  sold  and 
assigned  to  the  plaintiff  certain  paintings, 
pictures,  goods,  &c.,  and  crops  of  growing 
grass,  upon  the  terms  that  the  plaintiff  was 
authorized,  upon  non-payment,  to  sell  the 
same,  for  repaying  and  satisfying  the  sum 
of  250/.  and  interest;  that  the  plaintiff 
sold  the  same,  received  the  proceeds  of  the 
sale,  and  satisfied  to  him  the  sum  of  250/. 
and  interest,  and  the  plaintiff  accepted  the 
proceeds  in  full  satisfaction  of  260/.  and 
interest.     Verification. 

Replication  to  the  third  plea,  that  the 
agreement  and  indenture  were  made  and 
executed  after  the  act  of  the  2  &  3  Vict, 
c.  37,  intituled,  &c.  (the  Usury  Act),  and 
whilst  the  said  act  was  in  force.  To  the 
fourth  plea,  de  injurul.  To  the  last  plea,  that 
the  plaintiff  did  not  sell  the  said  goods,  &c., 
nor,  by  means  of  such  sale,  secure  the  pro- 
ceeds of  such  sale,  nor  pay  him,  the  plaintiff, 
the  sum  of  250/.,  and  interest ;  nor  did  the 
plaintiff  accept  the  said  proceeds  in  satisfac- 
tion.    Verification. 

General  demurrer  to  the  third  replication, 
the  ground  being,  that  the  replication  was 
no  answer  to  the  plea,  as  the  plea  alleged 
and  the  deed  set  out  on  oyer  shewed  that 


the  usurious  contract  and  loan  were  made 
on  the  security  of  an  interest  in  land. 

Special  demurrer  to  the  fourth  replication, 
assigning  for  cause  that  the  matters  alleged 
in  the  plea  rendered  the  indenture  void, 
and  were  not  merely  matters  in  excuse. 

Special  demurrer  to  the  fifth  replication 
on  the  ground  of  duplicity  and  multifarious- 
ness. 

Peacock,  in  support  of  the  demurrers. — 
The  replication  to  the  third  plea  b  bad. 
The  plea  shews  that  the  money  was  lent 
upon  usurious  interest,  and  secured  upon 
growing  crops,  which  are  an  interest  in 
land — Crosby  v.  Wadsii>orth{i ),  Rodwell  v. 
PhiUips{2).  The  growmg  crops  of  grass 
are  not  stated  to  hefmctus  industriales,  as 
clover  and  the  like,  and  therefore  must  be 
taken  to  be  the  natural  produce  of  the  land. 
But  whether  the  crop  of  growing  grass 
amounts  or  not  to  an  interest  in  land,  the 
plea  is  sufficient,  and  the  replication  ill — 
ThibauU  v.  Gibson  (S).  The  plea  shews 
that  the  statute,  12  Anne,  st.  2.  c.  16,  re- 
lating to  usury,  has  been  violated,  and 
affords  a  defence  to  the  defendant,  and 
therefore  the  plaintiff  was  bound  to  take 
the  case  out  of  that  statute,  and  bring  it 
within  the  provisions  of  the  2  &  3  VicU  c.  37. 
The  first  section  in  the  2  &  3  Vict.  c.  37. 
is  in  the  nature  of  a  repeal  of  the  statute  of 
Anne,  as  all  contracts  for  the  loan  of  money 
above  10/.,  not  secured  by  land,  are  thereby 
rendered  valid ;  and  the  plaintiff  ought  to 
have  availed  himself  of  the  section  in  his 
replication.  Secondly,  the  replication  de 
iiyurid,  is  bad,  and  ought  not  to  be  pleaded 
to  a  plea  of  fraud.  The  plea  in  the  present 
case  amounts  to  a  statement  that  the  deed 
is  void,  and  that  no  debt  exists. 

[Alderson,  B.— This  case  very  much 
resembles  Confer  v.  Garbett  (4).] 

The  last  replication  is  bad  for  duplicity, 
for  the  plaintiff  ought  not  to  have  put  in 
issue  both  the  sale  of  the  goods  and  the  re- 
ceipt of  the  proceeds  in  satisfaction,  for  the 
averment  of  the  sale  of  the  goods  was  imma- 
terial.    DefVolfv.  Bevan{5)  is  in  point.] 

(1)  6Eait.602. 

(2)  9  Mee.  >  Web.  501  ;  ■.  c.  U  Uw  J.  Rep. 
(il.«.)£xob.2I7. 

(3)  12lbid.88;s.e.l3UwJ.Rep.(ii.s.)Exob.2. 

(4)  IS  Ibid.  33 -,  8.0.  13  Uw  J.  R«p.  (n.s.) 
Ezcb.  .^54. 

(fi)  Ibid.  160;  s.  c.  14  Uw  J.  Rep.  (n.s.) 
Ezcb.  124. 
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Gray,  contra. — ^The  plea  does  not  shew 
that  any  interest  in  the  land  passed  to  the 
plaintiff  under  the  indenture  in  question ; 
for  it  is  consistent  with  all  that  appears  in 
the  plea,  that  the  plaintiff  was  not  entitled 
to  enter  upon  the  land  for  the  purpose  of 
cutting  the  grass,  but  that  the  owner  of  the 
land  was  bound  to  cut  it  and  deliver  it  to 
the  plaintiff  in  the  shape  of  a  chattel.  The 
plea  ought  to  be  good  in  omnibus  and  shew 
that  the  growing  crops  constituted  an  inter- 
est in  land.  The  plea,  however,  calls  them 
"  goods,  chattels,  and  effects,"  and  for  aught 
that  appears,  the  crops  were  artificial,  and 
not  natural,  grass. 

[Aldersoh,  B. — Does  the  contract  be- 
tween the  parties  give  the  plaintiff  the 
right  of  entering  upon  the  land  for  any 
purpose  ?  The  judgment  of  Bayley,  J.,  in 
SmUk  V.  Surman{6),  proceeded  on  the 
ground  that  the  timber  was  to  be  cut,  and 
delivered  as  a  chattel.  So  in  the  case  of 
Saimibury  v.  Matthews  {7),  the  potatoes 
were  sold  at  a  certain  price,  and  were  to 
be  taken  up  at  the  expense  of  the  vendee. 
In  Crosby  v.  Wadsworth,  the  party  buying 
the  grass  was  to  cut  it.  I  do  not  quite 
understand  the  term  fmcHu  indtutriaies.'] 

Where  the  subject-matter  is  a  crop  that 
would  be  emblements,  it  is  goods  and  chat- 
tels. The  language  of  the  2  &  S  Vict, 
c.  37.  is  not  the  same  as  that  of  the  Statute 
of  Frauds,  where  the  words  are  "  any  inter- 
est m  or  concerning"  lands ;  and  it  is  to  be 
observed  that  the  judgment  of  Lord  EUen- 
borougb,  in  Crosby  v,  Wadsworth,  proceeded 
upon  the  meaning  of  those  words.  The 
estate  meant  by  tiie  statute  of  Victoria  is 
an  estate  for  years,  or  at  will,  or  the  like — 
Evans  V.  Roberts  {S).  He  died  Graves  v. 
Weld{9). 

[RoLFE,  B.  referred  to  Thomas  v.  SorreU 
(10)  as  a  case  that  was  relied  on  in  Wood  v. 
Leadbitter  (11).'] 

Secondly,  the  replication  de  injurid  is 
good  in  this  case.  It  is  a  mistake  to  say 
that  the  deed  in  this  case  is  altogether 

(6)  9  B.  &  C.  568 ;  s.  e.  7  Law  J.  Rep.  K.B.  296. 

(7)  4  Mee.  &  Wels.  343;  s.e.  8  Law  J.  Rep. 
(M.S.)  Exch.  1. 

(8)  5  B.  &  C.  829  ;  a.  c.  4  Uw  J.  Rep.  K.B.  318. 

(9)  S  B.  fie  Ad.  105 ;  t.c.  2  Uw  J.  Rep.  (n.s.) 
K.a  176. 

(10)  Vaughan,  351. 

(11)  13Mee.&  Wels.  8S8;s.c.  14  Law  J.  Rep. 
(K.8.)  £zch.  161. 


void.  The  fraud  pleaded  here  is  mly 
such  a  fraud  as  would  avoid  the  deed,  is 
against  the  perpetrator  of  die  find— 
Throughgoo^s  ease  (12),  Doe  d.  BotktU  v. 
Martyr  {M).  Thirdly,  the  traverse  in  dw 
third  replication  is  not  too  large.  A  repE- 
cation  to  a  plea  in  accord  and  satkbctint 
would  be  good,  if  it  traversed  the  reemft 
in  satisfaction ;  but  it  would  not  be  bad 
if  it  traversed  the  receipt  as  well  as  tte 
payment  in  satisfaction.  He  r^erred  to 
Mary's  ease  {14:),  Again,  the  plea  is  bad  ia 
not  lowing  that  the  case  ia  exempted  fimi 
the  operation  of  the  acts  relating  to  usory. 
The  defendant  was  bound  to  shew  that  the 
contract  was  usiuious ;  and  his  plea  is  bad, 
as  it  does  not  state  that  tact—Turqmmid  v. 
Mosedon  (15). 

Peaeeek,  in  reply,  dted  Pomfiret  ▼.  JU- 
croft  (16). 

The  Court  intimated  that  the  plaintiff 
was  entitled  to  judgment,  on  the  replica- 
tions to  the  last  two  pleas ;  and  that  as  to 
the  third  replication,  they  would  take  time 
to  consider  their  judgment. 

Cwr.  adv.  wU. 

The  judgment  of  the  Court  was  now  pro- 
nounced by — 

RoLFE,  B. — This  was  an  action  of  cove- 
nant, in  which  the  plaintiff  declared  on  a 
deed,  whereby  the  defendant  covenanted 
to  pay  to  the  plaintiff  2501.  and  inteiest. 
To  this  the  defendant  pleaded  several  pleM; 
and  the  third  plea  was,  that  the  covenant 
was  entered  into  in  pursuance  of  an  nsniioas 
contract,  by  which  the  defendant  agreed  to 
pay  more  than  51.  per  cent.  by.  way  of 
interest,  and  that  the  payment  was  serared 
by  a  deed,  whereby  the  defendant  baigaiaed 
and  sold  to  the  plaintiff,  by  way  of  security, 
certain  personal  chattels,  and  also  the  crops 
of  grass  then  growing  on  certain  lands 
mentioned  in  the  deed,— insisting,  tberefixe, 
that  the  covenant  was  void,  under  the  tt»- 
tute  of  Anne.  To  this  plea  the  plaintiff 
replied,  that  the  contract  was  entered  into 
after  the  passing  of  the  statute  2  &  3  Viet, 
c.  37,  and  to  this  replication  diere  is  a  gen- 
eral demurrer.     The  first  questkni,  Uiwii 

(12)  2  Rep.  6. 

(13)  1  New  Rep.  3^ 

(14)  9  Rep.  Ill  0. 

(15)  7  Mee.  fie  Wels.  504  j  a.  c  10  Uw  J.t^ 
(n.s.)  Exeb.  196. 

(16)  1  Wma.  SamxL  321. 
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fore,  is,  whether  the  contract  stated  in  the 
pies  is  void  under  the  statute  of  Anne,  not- 
withstanding the  statute  of  Victoria.     It 
certainly  is  void,  if  thf  plea  suflSdently 
shews  that  the  security  consisted  in  part  of 
an  interest  in  land,  for  the  statute  of  Victoria 
has  no  application  to  such  securities.     Now 
part  of  the  property  assigned  by  way  of 
secarity  to  the  lender  of  the  money  consisted 
of  certain  crops  of  grass,  described  in  the 
deed  as  growing  on  a  certain  estate  called  the 
Sbeeping House  estate;  and  it  was  argued, 
on  the  authority  of  Crotby  v.  Wadsteorth, 
that  this  is  an  interest  in  land.     When  a 
sale  of  growing  crops  does,  and  when  it  does 
not,  confer  an  interest  in  land  is  often  a 
case  of  much  nicety.      Certainly  when  the 
owner  of  the  soil  sells  what  is  growing  on 
the  land,  whether  natural  produce,  as  tim- 
ber, grass,  or  apples,  or/ruetus  indnstriales, 
as  com,   pulse,  or  the  like,  on  the  terms 
that  he  is  to  cut  or  sever  them  firom  the 
land,  and  then  deliver  them  to  the  purchaser, 
then  the  purchaser  acquires  no  interest  in 
the  soil,  which  is,  in  such  case,  only  in  the 
nature  of  a  warehouse  for  what  is  to  come 
to  him  merely  as  a  personal  chattel.     The 
doubt  here  is,  what  is  the  true  meaning  of 
the  plea  as  to  these  crops.     Mr.  Gray  ar- 
gued that  the  plea  would  be  satisfied  by 
proving  that  the  plaintiff,  not  being  the 
owner  of  the  Sbeeping  House  estate,  was 
yet  entitled  to  the  grass  in  question,  as 
having  purchased  it,  on  the  terms  that  it 
was  to  be  severed  by  the  owner  of  the  soil, 
and  then  delivered  to  him  as  a  mere  per- 
sonal chattel :  and  we  are  inclined  to  attach 
great  weight  to  this  argument,  and  then  the 
case  will  be  in  the  same  position  as  if  the 
plea  had  contained  no  reference  to  the  sub- 
ject-matter of  the  security,  but  had  merely 
alleged  that  the  covenant  sued  on  was  void, 
as  having  been  entered  into  pursuant  to  an 
usurious  contract  for  taking  more  than  5/. 
per  cent,  interest.     Such  a  contract  would 
clearly  be  void  under  the  statute  of  Anne ; 
and,  that   statute  being  still  in  force,  the 
plea  is  pritad  facte  a  good  answer  to  the 
plaintiff's  demand,  according  to  the  prin- 
ciple laid  down  in  Thibavlt  v.  Gibson,   The 
question  then  arises,  whether  the  plaintiff 
gets  rid  of  the  effect  of  the  statute  of  Anne, 
by  merely  stating   that   the   contract   was 
entered  into  after  the  passing  of  the  statute 
of  Victoria.     We  think  he  does  not.     The 


true  effect  of  the  statute  of  Victoria  is,  to 
except  from  the  operation  of  the  statute  of 
Anne  all  contracts  not  relating  to  land.  And 
when  the  defendant  has,  by  his  plea,  clearly 
brought  the  case  within  the  operation  of 
the  old  statute,  it  is  not  sufficient  for  the 
plaintiff  to  reply  that  which  may  or  may 
not  bring  the  contract  within  the  operation 
of  the  statute  of  Victoria.  It  was  incum- 
bent on  him  to  aver  all  which  is  necessary 
to  shew  that  the  statute  of  Anne  does  not 
apply  to  the  question,  namely,  that  the  con-, 
tract  was  entered  into  after  the  passing  of 
the  statute  of  Victoria,  and  that  it  does  not 
relate  to  land. 

The  replication  does  aver  that  the  con- 
tract was  after  the  statute  of  Victoria,  but 
omits  to  aver  that  it  does  not  relate  to  land. 
It,  therefore,  fails  to  shew  what  the  plaintiff 
was  bound  to  make  out,  namely,  that  the 
statute  of  Anne  does  not  apply.  Ou' 
these  grounds,  therefore,  even  adopting  Mr. 
Oray's  argument,  as  we  are  inclined  to  do, 
that  the  plea  does  not  shew  affirmatively 
that  the  security  did  comprise  an  interest 
in  land,  still  we  think  the  plea  is  good, 
and  that  the  replication  offers  no  sufficient 
answer.  There  must,  therefore,  be  judgment 
for  the  defendant  on  the  third  plea. 

Two  other  questions  were  raised  in  the 
argument  on  the  fourth  and  fifth  pleas. 
The  fourth  plea  was  a  general  plea  of  fraud, 
to  which  there  was  a  replication  of  de  imju- 
rid ;  and  the  defendant  demurred  to  this 
replication  as  inapplicable  to  an  action  of 
covenant :  but  we  were  all  of  opinion,  at 
the  time  of  the  argument,  and  so  stated, 
that  there  was  no  distinction  in  principle 
between  this  case  and  the  case  of  a  bill  of 
exchange,  as  to  which  de  injurid  has  been 
held  to  be  a  good  replication  {Cowper  v. 
Oarbett)  to  a  plea  of  fraud  wiUi  the  pre- 
sent. In  the  fifth  plea  the  defendant  states 
that,  pursuant  to  the  provisions  of  the  deed, 
the  plaintiff  sold  the  property  comprised  in 
the  security,  and,  by  means  of  the  proceeds 
of  the  sale,  satisfied  himself  the  amount  of 
his  debt.  The  replication  traversed  the  sale 
and  payment  of  the  debt  by  means  of  the 
proceeds,  and  the  defendant  demurred  to 
this  for  duplicity ;  but  we  are  all  of  opinion 
that  this  is  not  double.  The  bar  set  up  is 
that  the  debt  was  sadsfied  by  sale  of  the 
mortgaged  property,  and  by  application  of 
the  proceeds  in  liquidation  of  the  debt.   This 
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18,  in  truth,  only  a  special  plea  of  payment, 
and  though  several  items  go  to  make  up 
the  complex  fact,  yet  it  is,  in  truth,  but 
one  defence.  Judgment,  therefore,  will  be 
entered  on  these  last  two  pleas  for  the 
plaintiff,  and  on  the  third  plea  for  the  de- 
fendant. 

Judgment  accordingly. 


.} 


HARRIS  V.  WALL. 


1847 

June  12 

BUI  of  Exchange — Infancy — Ratification 
under  9  Geo.  4.  c.  14.  t.  5 — New  Promise. 

To  an  action  against  the  acceptor  of  a  biU 
of  exchange  for  SOOl.  at  nine  moiUAs,  dated 
the  29th  of  March  1845,  the  defendant 
pleaded  infancy,  to  which  the  plaintiff  replied 
a  written  ratification,  by  the  defendant  after 
attaining  hit  full  age,  on  which  issue  was 
joined.  The  defendant,  after  coming  of  age, 
in  1 846,wrote  the  following  letters  to  the  plain- 
tiff:— "I  should  feel  particularly  obliged  if 
you  would  arrange  to  keep  the  bills  back  for 
a  little  time,  as  my  late  brother's  executors 
(the  Messrs.  H.J  have  lost  their  mother 
and  only  sister  lately,  and  which  prevents 
their  settling  with  you.  The  money  will  bt 
shortly  paid,  say  20002.  /  have  heard  from 
Mr.  B.  this  morning;  and  he  tells  me  a 
Mr.  G.  has  written  to  him  for  the  money. 
Please  arrange  with  him,  and  write  to  me 
by  return." — "My  acceptance  for  5001,, 
due  on  the  1st  of  January  last,  will  most 
likely  be  settled  shortly,  and  would  have 
been  settled  before,  had  not  a  sudden  accp- 
dent  occurred,  which  prevented  its  being 
paid." — "  /  beg  to  inform  you  that  J  have 
this  day  forwarded  your  letter  to  Messrs. 
H.,  and  also  the  letters  from  Messrs.  L.  and 
Mr.  B.  I  cannot  exactly  tell  you  about 
what  time  they  will  be  settled,  as  I  have  not 
the  money  myself,  and,  as  I  have  told  you 
before,  I  have  left  it  entirely  in  their  hands." 
—"  I  received  your  letter  of  yesterday,  and 
am  sorry  to  find  you  are  not  contented  with 
the  letter  I  gave  you  when  you  were  at 
my  house  some  time  ago.  I  have  heard  from 
the  Messrs.  H.  yesterday,  and  they  said 
they  had  written  to  their  agents  in  Dublin 
to  arrange  the  whole  thing,  I  therefore  beg 
you  will  immediately  see  and  inform  Mr.  L., 
whom  I  heard  from  this  day.  It  is  not  a 
bit  of  use  writing  these  sort  of  letters,  as 


payment  will  not  be  made  any  the  sooner  far 
them.  What  I  teU  you  is  perfectly  correct, 
and  the  matter  will  be  settled  shorUy." 

Held,  that  the  epove  tetters  amounted  to 
a  ratification  within  the  wteaning  of  the 
9  Geo.  4.  e.  14.  s,  5. 

Semble — tluU  they  did  not  amount  to  a 
new  promise. 

Any  act  or  declaration  which  reeognites 
the  existence  of  a  promise  as  binding  is  a 
ratification  of  it. 

Assumpsit  by  the  indorsee  agunst  the 
acceptor  of  a  bill  of  exchange,  dated  the 
29th  of  March  1845,  for  payment  of  500(., 
nine  months  after  date. 

Plea — Infancy. 

Replication,  that  the  defendant,  bef«e 
the  commencement  of  the  suit,  to  wit,  an 
&c.,  attained  the  iiill  age  of  twenty-one 
years,  and  that  the  defendant,  alter  be  bad 
so  attained  the  age  of  twenty-one  yean, 
and  before  the  commencement  of  this  snit, 
to  wit,  on  &c.,  by  a  certain  memorandom  n 
writing,  then  made  and  signed  by  him,  rati- 
fied and  confirmed  the  said  contracts  and 
promises  in  the  declaration  mentioned,  and 
then  promised  the  plaintiff  to  pay  him  the 
said  several  monies  in  the  declaration  men- 
tioned.    Verification. 

The  rejoinder  traversed  the  replicatioD  ia 
its  terms ;  and  issue  was  joined  thereon. 

At  the  trial,  before  Patteson,  J.,  at  the 
Warwick  Summer  Assises,  1846,  the  jury 
found  a  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  on  the  fbllowing 

CASE. 

The  plaintiff  is  a  jeweller,  residing  st 
Dublin,  and  the  defendant,  at  the  time  af 
the  transaction,  hernnafier  mentioned,  wss 
an  officer  in  the  army. 

The  bill  of  exchange,  in  the  first  coast 
mentioned,  was  drawn,  accepted,  and  in- 
dorsed, as  is  alleged  in  that  count,  and  it 
that  time,  viz.  the  29th  of  March  1845,  tbe 
defendant  was  an  infant,  and  became  of  hU 
age  on  the  11th  of  December  1845,  beiofe 
the  bill  became  due. 

The  defendant,  after  be  became  of  sff, 
wrote  to  the  plaintiff  tbe  following  let(»  ;—> 

"Crou  House,  Powick, imst  WttcMtv. 
Jul  2,  1846. 
"  Mr.  Harris,— I  should  feel  paiticsiMly 
obliged  if  you  would  arrange  to  kaif  ths 
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bills  back  foi  a  little  time,  as  my  late 
brother's  executors  have  lost  their  mother 
and  only  sister  lately,  and  which  prevents 
them  settling  with  you.  The  money  will 
he  shortly  paid,  say  2,0002.  I  have  heard 
from  Mr.  Bamett  this  morning,  and  he  tells 
me  a  Mr.  Green  has  written  to  him  for  the 
the  money.  Please  arrange  with  bim,  and 
write  to  me  by  return." 

The  executors  of  the  defendant's  brother, 
referred  to  in  the  foregoing  letter,  were  the 
Messrs.  Hall,  mentioned  in  the  letter  of  the 
defendant,  hereinafter  set  out,  dated  the 
19th  of  January  1846.  The  defendant's 
brother  had  died  in  February  1845,  and  had 
left  the  defendant  a  considerable  fortune, 
more  than  ample  for  the  payment  of  2,000/. 

When  the  bills  became  due  they  were 
dishonoured,  and  the  defendant  shortly  after 
wrote  to  the  plaintiff  the  following  letter:— 
"  Powick,  WorcMtersbire. 

"The  bills  drawn  out  by  Mr.  Bamett 
and  me,  and  my  acceptances,  one  for  1,5002. 
and  the  other  for  5002.,  due  on  the  1st  of 
January  last,  will  most  likely  be  settled 
shortly,  and  would  have  been  settled  before 
had  not  a  sudden  accident  occurred,  which 
prevented  their  being  paid." 

In  reply  to  a  further  application  from 
the  plaintiff  for  payment  of  the  bills,  the 
defendant,  also  after  he  became  of  age,  wrote 
and  sent  to  the  plaintiff,  the  following 
letter : — 

•'  Cnxs  Houia,  Powiek,  Worcestershire, 
19tb  January  1846. 

"  Sir, — I  beg  to  inform  you  that  I  have 
this  day  forwwded  your  letter  to  Messrs. 
Hall,  and  also  the  letters  from  Messrs.  Oreen 
and  Mr.  Bamett.  I  cannot  exactly  tell  yon 
about  what  time  they  will  be  settled,  as  I 
have  not  the  money  myself,  and  as  I  have 
told  you  before,  I  have  left  it  entirely  in 
their  hands. 

"  Yours  truly,  G.  A.  E.  Wall." 

The  defendant,  after  he  became  of  age, 
wrote  and  sent  to  the  plaintiff  the  following 
reply  to  a  letter  written  to  him  by  the 
plaintiff:— 

"  Cross  House,  Powiek,  Worcester, 
2lith  Jan.  1846. 

"  Sir, — I  received  your  letter  of  yester- 
day, and  am  sorry  to  find  that  you  are  not 
contented  with  the  letter  I  gave  you  when 
you  were  at  my  house  some  time  ago ;  I  have 
heard  from  the  Messrs.  Hall  yesterday,  and 


they  said  they  had  written  to  their  agents 
in  Dublin  to  arrange  the  whole  thing.  I 
therefore  beg  you  will  immediately  see  and 
inform  Mr.  Lazarus,  whom  I  heard  from 
this  day,  of  it.  It  is  not  a  bit  of  use  writing 
these  sort  of  letters,  as  payment  will  not  be 
made  any  the  sooner  for  them.  What  I  tell 
you  is  perfectly  correct,  and  the  matter  will 
be  settled  shortly. 

"  Yours  truly,       G.  A.  E.  Wall." 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  above  letters  of  the 
defendant,  dated  respectively  the  2nd,  6th, 
19th,  and  25th  of  January  1846,  taken 
togeUier,  amount,  in  point  of  law,  to  a  suffi- 
cient promise  or  ratification,  after  full  age, 
of  his  contract,  so  as  to  establish  the  plain- 
tiff's replication  to  the  defendant's  plea  of 
infancy. 

If  the  Court  should  be  of  that  opinion,  then 
a  verdict  was  to  be  entered  for  the  plain- 
tiff on  all  the  issues  for  5002.,  with  interest, 
and  costs  of  suit;  but  if  the  Court  should 
be  of  a  contrary  opinion,  then  a  nonsuit 
was  to  be  entered. 

The  case  was  argued  on  the  3rd  of  May 
last,  by  K.  Macaulay,  on  behalf  of  the 
plaintiff,  and  by  WaddmgUm,  for  the  defen- 
dant. 

K.  Macaulay,  for  the  plaintiff — The 
defendant's  letters  amount  to  a  ratifica- 
tion of  the  promise  made  by  him  during 
his  minority.  The  last  letter,  in  particular, 
contains  an  admission  of  an  existing  debt,  and 
a  promise  to  pay.  In  Hartley  v.  Wharton 
(1),  where  to  a  plea  of  infancy  the  plaintiff 
replied  a  ratification  after  full  age,  it  was 
held,  that  the  following  paper,  signed  by  the 
defendant,  was  sufficient  to  satisfy  the  stat. 
9  Geo.  4.  c.  14.  s.  5. — "I  am  sorry  to  give 
you  so  much  trouble  in  calling,  but  I  am 
not  prepared  for  you,  but  will,  without  neg- 
lect, remit  you  in  a  short  time."  Besides, 
a  clear  admission  of  a  debt  is  sufficient 
without  a  promise  ;  in  such  a  case  the  law 
will  imply  a  promise  to  pay. 

[Parke,  B. — To  make  your  argument 
good,  the  effect  of  the  infant's  statement 
must  be  that  he  agrees  to  be  bound  by  his 
former  promise,  by  the  contract  made  whilst 
he  was  an  infant.] 

In  this  case,  it  is  clear  that  the  defendant 


(1)  11  Ad.  ik  EL  934;  (.c  9  Law  i.  Rep.  (nj.) 
Q.B.209. 


Digitized  by 


Google 


272 


EXCHEQUER  OF  PLEAS: 


did  not  mean  to  take  advantage  of  the  bar 
of  in&ncy.  In  Hunt  ▼.  Mauey  (2),  which 
was  an  action  by  the  drawer  against  the 
acceptor  of  a  bill  of  exchange,  the  defen- 
dant, after  coming  of  age,  wrote  and  deli- 
vered to  a  third  person  the  following  letter : 
— "  I  request  you  to  pay  Hunt,  the  plaintiff, 
101/.  at  your  earliest  convenience  after  the 
date  of  this  letter,  from  the  money  left  me 
by  my  late  grandfather,  for  which  I  have 
given  my  bill."  It  was  held  that  this  letter 
was  sufficient  to  support  a  promise  to  pay, 
according  to  the  tenor  and  efiect  of  the  biU. 
Lobb  V.  Stanley  (3)  is  also  in  point. 

Waddington,  for  the  defendant. — There 
is  no  evidence  of  the  defendant  having  rati- 
fied his  promise,  or  promised  to  pay  in  the 
terms  stated  in  the  declaration.  The  plain- 
tiff is  bound  to  shew  an  express  promise  to 
pay  the  bill  of  exchange  according  to  its 
tenor.  The  statute  9  Geo.  4.  c.  14.  s.  5. 
enacts,  that  "  no  action  shall  be  maintained 
whereby  to  chaige  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  rati- 
fication after  full  age  of  any  promise  or  simple 
contract  made  during  infancy,  unless  such 
promise  or  ratification  shall  be  made  by 
some  writing  signed  by  the  party  to  be 
charged  therewith."  All  the  cases  decided 
upon  the  Statute  of  Limitations  apply  with 
more  force  to  the  present  case.  The  prin- 
ciple to  be  extracted  from  Williams  v.  Moor 
(4)  is  this,  that  a  mere  acknowledgment  by 
an  infant,  after  full  age,  is  not  sufficient.  In 
Hui^  V.  Mastey  the  promise  was  made 
before  the  bill  became  due,  and  the  order  to 
the  party  was  to  get  the  money  immediately, 
and  it  resembled  a  cheque  upon  a  banker. 
In  Hartley  v.  Wharton  there  was  an  express 
promise  to  pay.  All  that  can  be  relied  upon 
by  the  plaintiff  is,  a  mere  acknowledgment 
of  a  debt,  but  that  is  not  sufficient  as  against 
an  infant.  In  Lohh  v.  Stanley  there  was  an 
express  promise  by  the  defendant.  The  law 
upon  this  subject  was  settled  by  Tanner 
v.  Smart  (5).  In  the  present  case  there  is 
merely  an  acknowledgment,  but  no  rati- 
fication or  promise  to  pay.     He  cited  and 

(2)  «  B.  &  Ad.  902. 

(S)  6  Q.B.  Rep.  574 ;  *.  c.  13  Uw  J.  Rap.  (s.s.) 
Q.B.  117. 

(4)  II  Mfe.  &  Wel«.  2.56;  s.c.  12  Law  J.  Rep. 
"(k.h.)  Kxch.  258. 

(5)  6  B.  &  C. 603 ;  s.  e.  S  Ltv  J.  Rep.  K.B.  218. 


mentioned  Morrell  v.  Frith  {6),  Crij>ptv. 
Davis  {7),  Hart  v.  PrendetyoMtfJi)  Rot- 
ledge  V.  Ramsay  (9).     He  also  cited  Coke* 
V.  Armstrong  (10). 
Macaulay  replied. 

Cur.  ado.  nit. 

RoLFE,  B.,  now  delivered  the  judgment 
of  the  Court. — The  question  to  be  decided 
in  the  special  case,  which  was  argued  last 
term,  is,  whether  certain  letters  written  by 
the  defendant,  after  he  had  attained  the 
age  of  twenty-one  years,  amounted  to  a 
ratification  of  his  liability  on  a  bill  of  ex- 
change for  500i.,  which  he  had  accepted 
during  his  minority.  The  defendant  ob- 
tained his  majority  on  the  10th  of  Deoemba 

1845.  Under  the  will  of  his  late  brother 
he  was  entitled  to  more  than  2,000i.,  then 
in  the  hands  of  Messrs,  Hall,  his  brother's 
executors.  The  bill  in  question,  which  had 
been  accepted  by  the  defendant  during  his 
minority,  became  due  on  the  lat  of  January 

1846,  and  the  letters  relied  on  were  a* 
follows : — [His  Lordship  read  the  letben 
of  the  2nd,  6th,  19tb,  and  25th  of  January 
1846.]  The  question  is,  whether  from  all 
or  any  of  these  letters,  the  Court  can  say 
that  the  defendant  ratified  the  prooiise  made 
during  his  infancy  to  pay  the  500/.  bill. 
There  is  some  difficulty  in  cases  like  the 
present,  in  ui^derstanding  clearly  what  is 
meant  by  a  ratification.  It  is  generally,  as 
was  remarked  by  Lord  Ellenborough,  in 
Cohen  v.  Amutrwtg,  more  correct  to  say 
that  the  infant  made  anew  promise  after 
he  came  of  age.  "  To  say  that  he  ratified 
is  an  artificial  inference  from  the  fact;  it  is 
not  a  ratification  unless  done  aKtno  ratifc- 
eandi,  whereas  it  is  in  general  only  a  new 
promise  to  pay."  But  whatever  diffioilty 
may  exist,  the  law  clearly  recognizes  ratifi- 
cation as  something  distinct  from  a  new 
promise.  Indeed  Lord  Tenterden's  Act, 
9  Geo.  4.  c.  14.  s.  5,  which  was  cited  in  the 
argument  before  u«,  expressly  makes  the 
distinction  between  a  new  promise  and  the 

(6)  3Mee.&Wel«.402;  s.c.7UwJ.  Rep.(N.!L) 
Exch.  172. 

(7)  12  Ibid.  159;  a.  o.  13  Law  J.  Rep.  (N3.) 
Exch.  217. 

(8)  14  Ibid.  741;  t.  c  16  Law  J.  Rep.  (».») 
Exch.  223. 

(9)  8  Ad.  &  El.  221;  a.c.  7  Law  J.  Rep.  (x-i.) 
Q.B.  156. 

(10)  I  Man.  &  Selw.  724. 
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ratification,  after  majority,  of  the  old  promise 
made  daring  infimcy,  in  both  cases  requiring 
a  written  inktniment  signed  by  the  party. 
The  first  step,  therefore,  to  take  towards  a 
decision  of  this  case  is  to  understand  clearly 
what  is  meant  by  a  ratification  as  distin- 
guished from  a  new  promise.     We  are  of 
opinion  (apart  from  Lord  Tenterden's  Act) 
that  any  act  or  declaration  which  recognizes 
the  existence  of  the  promise  as  binding  is  a 
ratification  of  it,  as  in  the  case  of  agency 
anything  which  recognizes  as  binding  an  act 
done  by  an  agent,  or  by  a  party  who  has 
acted  as  agent,  is  an  adoption  of  it.     Any 
written  instrument  signed  by  the  party, 
which  in   the  case  of  adults  would  have 
sunounted  to  the  adoption  of  the  act  of  a 
party  acting  as  agent,  will  in  the  case  of  an 
infant  who  has  obtained  his  majority  amount 
to  a  ratification ;  and,  appljring  this  test  to 
the  case  now  before  us,  we  think  it  clear 
that  there  has  been  a  ratification.     There 
cannot,  we  think,  be  a  doubt,  but  that  if  the 
bill  in  question,  instead  of  having  been  ac- 
cepted by  an  infant,  had  been  accepted  by 
A.  B.  on  behalf  of  the  defendant,  being  an 
adult,  the  letters  in  question  would  have 
amounted  to  an  adoption  of  the  agency  of 
A.  B,  and  so  that  the  defmdant  would  have 
been  liable,  and  he  must  on  the  same  grounds 
be  liable  in  the  present  case.    He,  in  truth, 
treats  his  own  act  during  infancy  as  havii^ 
been  done  on  behalf  of  himself  after  his 
majority.  Our  decision  is  thus  conformable 
to  tbat  of  the  Court  of  Queen's  Bench  in 
Hartley  \.  Wharton,  where,  however,  the 
letter  of  ratification  was  certainly  stronger 
than  the  letters  now  before  us.    We  should 
have  had  great  difficulty  in  holding  that  the 
letters  of  the  present  ddTendaakwere  sudi  as 
to  amount  to  a  new  promise  ;^ut  according 
to  the  meaning  we  have  attributed  to  the 
irord  "  ratification,"  we  think  the  plaintiff 
has  made  out  his  replication,  and  therefore 
is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 


1846. 
Nov.  14. 


DOB  d.  BAYES  V.  EOE. 


Railway  Company — Service  of  Declara' 
tion  in  Ejectment — 8  %  9  Vict.  c.  16. 

In  ejectment  againtt  a  railway  eompamy, 
pemnal  service  of  the  declaration  upon  the 
New  Scries,  XVI.— Escheq. 


eeeretary  of  the  oompany  is  good,  under 
8^-9  Viet.  e.  16. ».  136. 

This  was  an  ejectment  to  recover  posses- 
sion of  a  quantity  of  land  which  had  been 
taken  by  the  Norfolk  Railway  Company, 
and  the  affidavit  states  that  the  declaration 
had  been  served  personally  upon  the  secre- 
tary of  the  company,  but  the  place  of  service 
was  not  mentioned. 

BovUl  moved  for  judgment  against  the 
casual  ejector. — It  is  submitted  that  the 
135tb  section  of  the  Companies  Clauses 
Consolidation  Act,  8  &  9  Viet.  c.  16. 
applies  to  railway  companies,  and  to  the 
service  of  a  declaration  in  ejectment 
That  section  is  in  the  following  terms: 
"  Any  summons  or  notice,  or  any  writ,  or 
other  proceeding,  at  law  or  in  equity, 
requiring  to  be  served  upon  the  company, 
may  be  served  by  the  same  being  left  at,  or 
transmitted  throuf^  the  post  directed  to, 
the  principal  ofiice  of  the  company,  or  one 
of  their  principal  offices,  where  there  shall 
be  more  than  one,  or  being  given  per«oiM% 
to  the  secretary,  or  in  case  there  be  no 
secretary  then  by  being  given  to  any  one 
direetor  of  the  company." 

Per  CttHom.— Take  a  rule. 


} 


HOELEY  V.  BAKER. 


1846. 

Nov.  9. 

Money  had  and  received — Principal  and 
Agent. 

Defendant,  being  employed,  by  the  owner, 
to  sell  a  certain  farm,  agreed  by  memorandum 
in  uiritiftg  to  sell  the  farm  to  the  plaint^ 
for  2,1001.,  uithout  naming  the  seller.  The 
plaintiff  paid  the  defendant  100/.  deposit  in 
part  of  the  pwrchase-money,  and  two  days 
afterwards  signed  a  contract  for  sale  by  S. 
(the  owner)  to  himself,  whereby  he  agreed 
to  pay  on  its  execution  100/.  as  a  deposit, 
for  whieh  S.  undertook  to  pay  interest  tilt 
the  completion  of  the  purchase.  The  e«»> 
tract  was  afterwards  rescinded  for  want  of 
title  m  S.,  but  the  defendant  before  he  had 
notice  of  the  rescission  paid  S.  601.,  retain- 
img  the  other  50/.  under  an  agreement  with 
S.  to  give  him  (the  defendant)  half  of  any 
amount  be  might  get  for  the  farm  aboue 
2,600/.,  but  the  retention  of  the  60/.  was 
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uithout  the  consent  of  S.  :—Held,  that  the 
plaintiff  could  not  recover  in  an  action  against 
the  defendant  for  any  part  of  the  100/. 

Assumpsit  for  money  had  and  received ; 
money  paid ;  for  interest ;  and  on  an  account 
stated. 

Plea — Non  assumpsit  and  issue  thereon. 

The  particulars  stated  the  action  to  be 
brought  to  recover  100/.  for  money  had  and 
received  by  the  defendant  to  the  use  of  the 
plaintiff  on  or  about  the  21st  of  September 
1843,  and  interest  thereon  from  the  1st  of 
May  1844. 

At  the  trial,  before  Piatt,  B.,  at  the 
Somersetshire  Summer  Assizes,  1846,  the 
following  facts  appeared.  A  person  named 
Salter,  being  the  owner  of  a  farm  called 
Sloughpool,  and  being  in  bad  circumstances, 
in  1843  employed  the  defendant  to  sell  the 
farm  for  him.  It  was  accordingly  advertised 
for  sale  by  an  attorney  named  Oribble,  but 
was  not  then  sold.  Subsequently,  in  the 
same  year,  the  defendant  signed  the  follow- 
ing memorandum: — "21st  September, 
1843.  Memorandum.  E.  Baker  has  agreed 
to  sell  Mr.  Hurley  Sloughpool  estate  and 
two  pieces  of  land,  called  Broadmoor,  all 
in  the  parish  of  CuUumpton,  with  the  com- 
tithea  or  rent-charge  on  Sloughpool,  as 
mortgaged  to  Mr.  Marker,  on  the  following 
conditions,  (and  all  parties  to  execute  a 
proper  contract  for  carrying  the  same  into 
effect,)  on  which  Mr.  Hurley  has  paid  to 
E.  Baker  a  deposit  of  100/.,  and  to  pay  the 
remainder  of  purchase-money  at  Lady-day 
next,  when  he  is  to  have  full  possession, 
namely,  2,600/.,  making  together  2,700/. 
Mr.  Hurley  to  be  allowed  interest  for  the 
100/.  paid,  at  the  rate  of  4/.  per  cent,  per 
annum."  At  that  time  no  mention  bad 
been  made  of  Salter. 

Prior  to  the  21st  of  September,  Gribble 
was  instructed  by  the  defendant  to  prepare 
a  contract  of  sale  from  Salter  to  the  plaintiff. 
A  contract  was  prepared  accordingly,  dated 
the  21  St  of  September,  but  not  executed  by 
either  of  them  until  the  23rd.  It  purport- 
ed to  be  made  between  Mr.  Salter,  "for 
himself,  his  heirs,  executors,  or  administra- 
tors, of  the  one  part,  and  R.  Hurley  for 
himself,  his  heirs,  &c.,  of  the  other  part. 
W.  Salter  agrees  to  sell  to  the  said  R. 
Hurley,  the  fee  simple  and  inheritance  of 
the  messuage,  tenement,  and  farm,  called 


'  Sloughpool,'  together  with  the  rectorial 
tithes  of  Sloughpool,  as  mortgaged  by  Ur. 
Marker ;  also  the  fields  called  Lower  Moot- 
field  and  Broadmoor  Common  Field,  with 
their  and  every  of  thur  appurtenances,  all 
aituate,  &c.,  at  and  for  the  price  or  sum  of 
2,700/."  Salter  then  agreed  to  furnish  ab- 
stracts of  title,  and  to  execute  a  proper  con- 
veyance to  Hurley.  Salter  was  to  pay  the 
outgoings  to  the  26th  of  March  1844,  and 
Hurley  to  have  the  rents  from  that  time, 
but  not  to  be  entitled  to  possession  till  pay- 
ment of  the  purchase-money  :  "  and  the  sud 
R.  Hurley  doth  hereby  agree  with  the  said 
W.  Salter  to  pay  down  immediately,  on  the 
execution  of  this  agreement,  the  sum  of 
100/.,  as  a  deposit,  for  which  sum  the  said 
W.  Salter  doth  hereby  consent  and  agree  to 
pay  interest  at  the  rate  of  4/.  per  cent,  pa 
annum,  until  the  completion  of  the  pur- 
chase." Hurley  then  agreed  to  pay  Salter 
2,600/.,  the  remainder  of  the  purchase- 
money,  on  or  before  the  26th  of  Mardi 
1844,  upon  having  the  conveyance,  with 
good  title  as  aforesaid.  "  And  if  from  any 
cause  whatsoever  the  said  purchase  shall  not 
be  completed  on  or  before  the  26th  of  March 
1844,  R.  Hurley  shall  from  that  day  pay 
interest  for  the  said  purchasti-naoney,  after 
the  rate  of  4/.  per  cent.,  and  shall  be  en- 
Utled,  on  the  completion  of  the  purchase, 
to  the  rents  and  profits  of  the  said  messuages, 
lands,  and  hereditaments,  from  the  same 
period." 

On  the  same  21st  of  September,  the 
plaintiff  drew  a  cheque  for  100/.  in  favour 
of  the  defendant,  which  was  carried  to  the 
defendant's  private  account  at  the  bank  on 
which  it  was  drawn.  The  defendant  bad 
admitted  he^d  received  the  100/.  from  the 
plaintiff.  On  the  30th  of  August  1844,  the 
defendant  had  notice  that  by  consent  of  both 
parties  the  contract  was  rescinded  for  want 
of  title  in  Salter.  It  also  appeared  that 
the  defendant  had  acted  for  the  plaintiff  in 
procuring  a  tenant  for  the  fium-,  in  case  be 
should  complete  the  purchase  of  it. 

For  the  plaintiff  it  was  contended,  that 
he  was  entitled  to  recover  from  the  defen- 
dant the  100/.,  as  he  had  paid  that  sum  to 
him  either  as  his  (the  plaintiff's)  agent  or 
as  a  depositary ;  at  all  events,  that  he  was  en- 
titled to  recover  any  sura  which  had  not  been 
paid  over  on  this  account  by  the  defendant 
to  Salter,  before  the  30th  of  August  1844. 
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For  the  defendant  it  was  contended,  that 
inasmuch  as  the  final  contract  of  sale  treated 
the  1002.  deposit  as  paid  to  Salter,  chai^tng 
him  with  interest  on  it,  and  a  deposit  had 
been  accordingly  paid  into  his  hands,  not- 
withstanding the  memorandum  signed  by 
the  defendant,  the  plaintiff  onght  to  be 
nonsuited.  The  learned  Judge  expressed 
himself  to  be  inclined  to  nonsuit,  but  wished 
to  hear  the  defendant's  evidence.  It  was 
then  proved  by  a  witness  named  Hill,  that 
in  September  1 843  Salter  told  the  defendant 
he  could  not  sell  the  farm  for  more  than 
2,6002.,  and  asked  the  defendant  to  sell  it 
for  him.  That  he  (Hill)  said  to  the  defen- 
dant in  Salter's  presence,  that  Salter  would 
give  the  defendant  half  of  any  sum  he  could 
obtain  above  that  amount.  That  the  defen- 
dant then  gave  Salter  a  cheque  for  501,, 
which  was  paid  him.  Salter  was  not  called. 
The  learned  Judge  told  the  jury  that  if  the 
defendant  had  only  acted  as  Salter's  agent, 
and  had  paid  him  the  50{.  before  the  30th 
of  August  1844,  when  the  defendant  had 
notice  of  the  rescission  of  the  contract,  he 
would  not  be  liable  as  to  that  sum.  And 
as  to  the  other  50{.,  he  left  to  the  jury  the 
question,  whether  the  defendant  had  paid 
it  to  Salter  before  he  had  notice  of  the 
rescission  of  the  contract,  or  whether  Salter 
had  assented  to  his  keeping  it.  The  jury 
found  that  Salter  had  not  assented  to 
the  defendant's  keeping  it ;  and  thereupon 
the  learned  Judge  nonsuited  the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  for 
100/.,  or  for  the  50/.  not  shewn  to  have 
been  paid  over  to  Salter  by  the  defendant. 

Kinglahe,  Serj.  now  moved  accordingly. 
—He  contended,  that  on  the  2Srd  of  Sep- 
tember 1843,  when  the  contract  between 
Salter  and  the  plaintiff  was  executed,  the 
defendant  was  a  depositary  of  the  100/. 
previously  paid  to  him  by  the  plaintiff's 
cheque ;  that  there  was  no  inconsistency 
between  that  contract  and  the  memorandum 
of  the  21st  of  September ;  that  the  defen- 
dant must  have  received  the  money  on  the 
21st  of  September  to  hold  as  agent  of  the 
plaintiff  until  a  more  perfect  security  was 
prepared ;  and  that  by  the  contract  of  the 
SSnl  of  September  the  100/.  deposit  was  to 
be  paid  between  the  parties,  that  is,  by  the 
plaintiff  to  the  defendant,  who  was  his  agent 
in  the  sale  to  him  by  Salter. 

[Pabke,  B. — If  the  defendant  paid  the 


50/.  over  to  Salter  be&re  he  had  notice  that 
the  contract  was  rescinded,  it  is  immaterial. 
If  the  defendant  was  only  the  agent  of 
Salter,  then  he  has  not  paid  the  second  50/. 
over  to  him,  and  is  not  liable  to  this  action 
unless  he  is  a  depositary.] 

In  Story  on  Agency,  p.  262,  it  is  said, 
"If  a  party,  who  has  paid  money  to  an 
agent  for  the  use  of  his  principal,  becomes 
entitled  to  recall  it,  he  may,  upon  notice  to 
the  agent,  recall  it,  provided  tiie  agent  has 
not  paid  it  over  to  his  principal,  and  pro- 
vided no  change  has  taken  place  in  the 
situation  of  the  agent  since  the  payment  to 
him  before  such  notice.  The  mere  fact 
that  the  agent  has  passed  such  money  to 
account  with  his  principal,  or  that  he  has 
made  a  rest  in  his  accounts,  without  any 
new  credit  being  given  to  the  principal,  will 
not  be  sufficient  to  entitie  the  agent  to 
retain  the  money  when  the  party  entitled 
to  recall  it  demands  it."  He  referred  to 
Bamfordy.  Shuttleti)orth(l), 

Parke,  B. — I  think  there  onght  to  be 
no  rule.  In  the  preliminary  contract  the 
name  of  Salter  is  not  mentioned,  so  that 
the  defendant  appears  by  that  to  be  the 
seller  of  the  estate.  Reading  that  paper 
with  the  other,  the  defendant  appears  in  the 
first  to  be  in  the  position  of  Salter  in  the 
second.  Upon  that  state  of  things  it  seems 
that  it  was  not  intended  the  defendant  should 
be  liable  for  a  return  of  the  deposit,  because 
the  transaction  is  the  same  as  though  the 
money  had  been  paid  on  the  21st  to  Salter 
himself,  who  had  received  it  on  the  terms 
of  his  paying  interest  on  it  till  the  purchase 
should  be  completed.  The  authorities  which 
have  been  referred  to  as  to  recovering  against 
agents  do  not  apply,  for  here  the  plaintiff 
assented  to  the  payment  over  to  Salter. 

Alderson,  B. — I  am  of  the  same  opin- 
ion. The  money  was  not  paid  by  the 
plaintiff  to  Baker,  but  to  Salter.  The  pas- 
sage dted  from  Story  on  Agency  applies 
only  where  the  agent  has  originally  received 
the  money  improperly,  for  the  passage  goes 
on,  "  If  a  portion  of  the  money  has  been 
paid  over  to  the  principal  before  notice  of 
the  recall,  the  agent  will  not  be  liable ;  un- 
less, indeed,  the  receipt  of  the  money  by 
the  agent  was  obviously  fraudulent  and 

(I)  11  Ad.  &  El.  926. 
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illegal,  or  his  authority  to  receive  it  was 
known  to  himself  to  be  utterly  Toid." 

RoLPR,  B. — I  am  of  the  same  opinion. 
The  defendant  is  sought  to  be  charged 
because  he  acted  on  the  21  st  for  an  unknown 
principal ;  but  two  days  after,  that  principal 
appears  in  the  person  of  Salter,  and  admits 
that  the  plaintiff  paid  the  money  to  him, 
and  says,  "  I  will  pay  you  interest  for  it." 
If  the  original  payment  had  been  to  Salter, 
and  he  hod  handed  over  the  money  to  the 
defendant,  no  action  could  have  been  main- 
tained against  the  defendant.  All  the  par- 
ties agreed  that  the  deposit  should  be  paid 
to  the  principal. 

Platt,  B.  concurred. 

Rule  touted. 


NEWTON  V.  THK  ORAND  JUNC- 
TION RAILWAY   COMPANT. 


1846.     \ ; 
Nov.  12.  / 

Interest— Judgment  Debt— I  4r  2  Fiet. 
C.110.S.17. — Time  from  uhich  Interest  runs. 

Interest  on  a  judgment  debt,  under  the 
14-2  Viet.  e.  110.  «.  17,  runs  from  the  date 
of  the  entry  of  the  incipitur,  and  not  merely 
from  the  time  of  perfecting  the  judgment 
after  the  taxation  of  costs. 

This  was  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  date  of  the  entry  of 
the  judgment  in  this  case  should  not  be 
altered  from  the  6th  of  January  1846,  to 
the  1 8th  of  May,  and  why,  upon  payment  to 
the  plaintiff  of  the  sum  of  1,522^.  13s.,  the 
amount  of  the  damages  and  costs  recovered 
in  this  cause,  all  further  proceedings  should 
not  be  stayed.  The  following  fiwts  appeared 
upon  the  affidavits :— The  plaintiff  having 
brought  an  action  against  the  defendants, 
recovered  a  verdict  against  them  at  the  last 
Liverpool  Assizes,  with  1,000/.  damages. 
A  rule  for  setting  aside  this  verdict,  and 
Tedocing  the  damages,  was  afterwards  made 
absolute  to  reduce  the  damages  to  2002.  on 
the  defendants  paying  costs,  as  between 
attorney  and  client,  the  verdict  to  stand  as 
a  security  for  the  payment.  On  the  6th  of 
February  judgment  was  signed  for  1,000^., 
and  the  costs  finally  taxed  on  the  18th  of 
May,  when  the  defendants  elected  to  pay 
200/.  damages,  and  costs  as  between  attor>. 
ney  and  client  The  following  is  a  copy  of 
the  incipitur  of  the  judgment  :— 


"  In  the  Exchequer  of  Flew. 

"  Judgment  on  postea,  for  1,000/. 

"  The  6th  of  February,  a.d.  1846. 

"  Lancashire  (to  wit).  William  Edwtid 
Newton,  the  plfiintiff  in  this  suit,  by  Robert 
Edward  Johnson,  his  attorney,  complaini 
of  the  Grand  Junction  RaUway  Companjr, 
the  defendants  in  this  suit,  who  have  been 
summoned  to  answer  the  plaintiff  in  u 
action  on  the  ease.     For  that  wheiess,  &e. 

"  Judgment  signed  the  6th  of  Febmary 
1846.     Costs  1,33SI.  13«.     Walker." 

The  words,  "  Judgment  signed  the  6th  of 
February  1846.  Costs  £  ,"  were  wiitteo 
by  the  cleric  of  the  judgments  when  the 
judgment  was  signed.  The  amount  of  dN 
costs  was  filled  in  by  the  Master  on  the  ISth 
of  May,  the  day  of  taxing  costs.  The  M'- 
lowing  is  a  copy  of  the  entry  in  Ae  jndf- 
ment  book  of  the  Exchequer  of  Pleas  offiee 
of  the  signing  of  the  judgment : — 

William  Edward     •) 
Newton  v.  the      f  BaxenUi 
Orand  Jooetioa     (      ttC*. 

Bailwa;  Company.  3 

"Damages  1,000/.  Costs  1,822/.  ISi." 
The  plaintiff,  in  addition  to  the  sum  of 
2001.  damages  and  1,322/.  13«.  costs,  dainied 
the  sum  of  16/.  7s.  for  interest,  at  4/.  p« 
cent.,  ftom  the  6th  of  February  to  the  ISA 
of  May.  The  defendants  refused  to  pay  ths 
interest ;  and  AfLfa.  having  been  issued  fat 
the  amount,  obtained  Ae  present  rule. 

Martin  shewed  cause. — Judgment  wst 
signed  on  the  6th  of  February,  and  that  is 
the  day  from  which  interest  is  made  paysble 
by  the  1  &  2  Vict.  c.  110.  s.  17,  (the  act 
for  abolishing  imprisonment  for  debt).  At 
common,  law  judgments  related  to  the  first 
day  of  term  in  or  after  which  judgment  wU 
given,  and  the  day  of  signing  judgmentwsi 
unimportant.  This  relation  of  the  judgroent 
to  the  first  day  of  term,  was  first  interfeml 
with  by  the  Statute  of  Frauds,  29  Car.  2. 
c.  3,  by  the  1 3th  and  I4th  sections  of  whitk 
the  officer  is  directed  to  enter  on  the  maigent 
of  the  roll  the  day  of  signing  judgmenU 
which  is  as  against  bond  jide  purchasers 
to  be  considered  the  date  of  the  judgment. 
This  rule  of  the  relation  of  judgments  wai 
again  interfered  with  by  the  Reg.  Gen.  Hfl. 
term,  4  Will.  4.  pi.  3,  which  directs  sD 
judgments  to  be  entered  of  record  on  the 
day  when  signed,  and  orders  that  they  shall 
not  have  relation  to  any  other  day.    The 
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statute  1  &  2  Vict  c.  110.  s.  17.  enacts, 
that  every  judgment  debt  shall  cany  interest 
"from  the  time  of  entering  up  die  judg- 
ment;" and  entering  and  signing  judgment 
are  synonymous.  In  the  form  of  the  writ 
of  digU,  given  in  Jervie's  JHulet,  p.  159, 
the  sheriff  is  ordered  to  hold  the  defendant's 
lands,  "  iirom  the  day  of  ," 

and  this  day  is  stated  in  the  rule  to  be  the 
day  on  which  the  judgment  was  entered  up. 
Pi$her  ▼.  Dudding{l)  decides  that  under 
the  1  &  2  Vict  c.  110.  s.  17,  a  plaintiff  is 
entitled  to  interest  upon  a  judgment  from 
the  day  when  it  is  signed;  and  that  the 
words  in  that  section,  "  entering  up,"  have 
reference  to  the  entry  of  the  incipitur  in  the 
Master's  book.  Peirce  v.  Derty  (2)  will 
be  relied  on  by  the  other  side.  That  case 
decides,  that  entry  of  judgment  is  not  final 
till  the  costs  have  been  taxed.  The  facts 
of  that  case  were  these :  the  plaintiff  having 
obtained  a  verdict  in  July  1841,  entered  up 
judgment  on  the  potiea  on  the  13th  of 
DeMober  1841,  dating  the  entry  as  of  that 
day.  On  the  Ist  of  February  1842,  he  taxed 
his  costs,  and  entered  up  judgment  on  the 
roll  as  of  the  ISth  of  December  1841.  The 
defisndant  died  between  the  13th  of  Decem- 
ber and  the  1st  of  February,  and  his  exe- 
cutors having  Inrought  error  on  that  ground, 
tbe  Court,  at  their  instance,  ordered  the 
date  of  the  judgment  to  be  altered  from  the 
13th  of  December  to  the  1st  of  February. 
The  Court,  however,  must  have  come  to 
that  decision  on  the  ground  that  for  the 
purpose  of  fixing  executors,  the  time  of 
interest  ought  to  run  from  the  time  of  taxing 
costs.  The  legislature  has,  by  the  recent 
act,  declared  that  a  party  shall  pay  interest 
fiwuB  the  time  judgment  is  obtained  against 
him;  and  it  matters  not  that  he  cannot 
asoestain  until  taxation  of  costs  the  amount 
upon  which  interest  is  to  be  reckoned.  He 
mentioned  the  case  of  Salter  v.  Slade(9). 

Jervia,  in  support  of  the  rule. — Judgment 
cannot  be  said  to  have  been  entered  up 
until  the  aUoeatwr  has  bem  given.  In  the 
Statute  of  Frauds  the  words  used  are, 
"signing  judgment,"  whereas  in  the  1  &  2 

(1)  Z  tUa.  &  Or.  S88 ;  s.  0. 10  Uw  J.  Rep.(ii.s.) 
C.P.  323. 

(2)  4  Q3.  Rep.  635  ;  8.0. 12  Uw  J.  Rep.(H.s.) 
Q.B.  277. 

(8)  1  Ad.  &  EI.  608  ;  s.  e.  3  Law  J.  Rep.  (m.8.) 
KB,  202. 


Vict.  c.  110.  8. 17,  the  term  is  "entering 
up"  judgment.  la  the  Court  of  Common 
Fleas  the  date  of  the  incipitur  is  subse- 
quently to  the  taxation  of  costs,  whereas 
in  the  Court  of  Queen's  Bench  the  incipitur 
is  contemporaneous  with  the  taxation  of 
costs,  and  the  judgment  paper  is  not  given 
to  the  party  until  he  brings  back  the  poatea 
and  allocatur.  In  fact,  judgment  cannot 
be  said  to  be  entered  up  until  it  is  completed 
by  the  allocatur.  Fither  v.  Budding  is  not 
precisely  in  point,  as  there  the  question  was, 
whether  the  costs,  as  increased  on  a  review 
of  the  taxation,  could  have  reference  to  the 
original  taxation.  The  case  of  Peirce  v. 
Derry  was  argued  at  great  length,  and  was 
well  considered.  If  judgment  was  held  to 
be  entered  up  before  the  costs  are  taxed,  a 
party  liable  to  pay  costs  would  not  be  able 
to  pay  them,  and  thereby  save  the  interest, 
because  he  could  not  ascertain  the  amount. ' 
Butler  v.  BulkeUy  {4')  shews  that  judgment 
is  not  final  on  the  officer's  marking  the 
record,  but  on  his  completing  the  taxation 
of  costs.  The  plaintiff  in  this  case  did  not 
waive  his  costs,  and  therefore  was  not  in  a 
condition  to  enter  up  judgment  until  the 
ISth  of  May.  Mr.  Archbold  states,  in  his 
book  on  Practice,  p.  490,  6th  edit.,  that 
"  when  costs  are  taxed  final  judgment  is 
said  to  be  signed."  Blackburn-v.KymeriS) 
and  HeUe  v.  Baker  (6)  are  in  point 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Pollock,  C.B. — The  question  in  this 
ease  was,  iirom  what  time  interest  is  to  be 
calculated,  in  reference  to  the  signing  of 
judgment,  the  statute  giving  interest "  firom 
the  time  of  entering  up  the  judgment."  The 
question  is,  whether  interest  is  to  run  from 
the  first  act  dtme  for  that  purpose,  or  firom 
the  time  of  perfecting  the  judgment  after 
the  taxation  of  costs.  The  case  of  Fisher 
V.  Budding,  decided  by  the  whole  Court  of 
Common  Pleas,  is  directly  in  point:  the 
question  was  precisely  the  same  as  in  the 
present  case,  and  there  is  no  difference  in 
point  of  faet  between  them.  All  the  Court 
are  of  opinion  that  interest  is  to  be  calcu- 
lated fr«un  the  time  of  the  entry  of  the 

(4)  1  Sing.  233 :  s.  c.  I  Uw  J.  Rep.  C.P.  77. 

(5)  6  Taunt.  672. 

(6)  Sid.  S8S. 
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ineipitwr.  We  think,  not  only  that  we  are 
bound  by  that  decision  of  the  Court  of 
Common  Pleas,  but  that  it  lays  down  the 
proper  rule.  The  giving  of  interest  is  not 
by  way  of  penalty,  but  is  merely  doing  the 
plaintiiEr  fiill  justice,  by  his  having  bis  debt 
with  all  the  advantages  properly  belonging 
to  it.  It  is,  in  truth,  a  compensation  for 
delay.  If  loss  accrues  from  that,  it  should 
rather  fall  on  the  defendants,  who  are  in 
the  wrong,  than  on  the  plaintiiF.  At  any 
rate,  we  are  quite  satisfied  with  the  judg* 
ment  of  the  Court  of  Common  Pleas. 


Rule  discharged,  wilh  costs. 


1846 
Nov.  20 


!o.  ; 


LLOYD  V.  BEEKOTITZ. 


^eic  Trial — Notice — Signing  Judgment 
after  first  four  dags  of  Term — Costs. 

Where  leave  was  given  to  the  defendant  to 
move  for  a  nonsuit  or  a  new  trial  after  the 
first  four  days  of  term ;  and  the  case  was 
entered  in  the  list  called  the  "New  Trial 
Motion  Paper,"  btU  no  notice  was  given  to 
the  other  side  of  its  being  in  that  list,  beyond 
a  statement  made  by  the  defendants  attorney 
to  the  plaintiff's  attorney,  that  counsel  would 
either  move  within  the  first  four  days  of  term, 
or  enter  the  cause  in  the  list ;  and  the  plain- 
tiff signed  judgment  on  the  sixth  day  of  term, 
and  afterwards  a  rule  nisi  for  a  nonsuit  or 
new  trial  was  obtained  by  the  defendant. 
Upon  a  rule  nisi  obtained  by  the  plaintiff  to 
set  aside  the  defendant's  rule  for  a  nonsuit  or 
new  trial, — Held,  that  the  judgment  could 
only  be  set  aside  and  the  defendant  let  in  on 
payment  of  costs ;  and  the  Court  directed  the 
plaintiff's  rule  to  stand  over  until  the  merits 
of  the  defendant's  rule  for  a  new  trial  should 
be  disposed  of. 

Quaere — whether  it  would  be  sufficient  to 
shew  positive  knowledge  in  the  oppositeparty 
of  the  case  beity  in  the  list. 

On  the  trial  of  this  cause,  before  the  under- 
sheriff  of  Middlesex,  the  plaintiff  had  a 
▼erdict,  leave  being  reserved  for  the  defen- 
dant to  move  to  enter  a  nonsuit.  Leave 
was  given  by  the  Court  for  the  defendant  to 
move,  accordingly,  orfor a  new  trial,  after  the 
first  four  days  of  term.     The  writ  of  trial 


was  returnable  on  the  17th  of  July  1846,  and 
no  notice  having  been  given  to  the  under- 
sheriff  by  the  defendant  to  retain  it,  the 
plaintiff's  attorney  obtained  the  writ  of  trill 
and  signed  judgment  on  the  7th  of  Novem- 
ber. On  the  10th  of  November,  beiiig  the 
ninth  day  of  the  term, 

Kennedy  moved  for,  and  obtained  a  nk 
to  shew  cause  why  a  nonsuit  should  not  be 
entered,  or  why  there  should  not  be  a  new 
trial ;  and  that  rule  was  served  on  the  plain- 
tiff's attorney  the  next  day.  On  the  ITth 
of  November — 

Otter,  upon  affidavit  that  the  cause  had 
not  been  entered  in  the  "  New  Trial  Motkn 
Paper,"  and  that  no  notice  had  been 
given  to  the  plaintiff's  attorney  of  the  lean 
to  move  after  the  first  four  days  of  tens, 
obtained  a  rule  to  shew  cause  why  the  above, 
mentioned  rule  for  a  nonsuit  or  new  trial 
should  not  be  set  aride.  Against  that  mle— 

Kennedy  now  appeared  to  shew  cause, 
and  produced  an  affidavit  which  stated  that 
before  the  first  four  days  of  term  had  ex- 
pired, the  defendant's  attorney  infcMrmed  tk 
plaintiff's  attorney  that  he  had  instnicted 
counsel  to  move  for  a  nonsuit,  and  that  if  it 
could  not  be  moved  in  the  first  four  days  (tf 
term  it  would  be  inserted  in  the  reserved  liit; 
and  that  the  above  cause  was  so  entered  ia 
the  reserved  list  within  the  four  days,  with 
the  name  of  counsel  attached  thereto,  ai  by 
reference  to  the  list  would  appear  (1). 

[Parke,  B. — It  is  not  enot^  to  pitf 
down  the  name  of  the  cause  in  the  fot; 
notice  should  be  given  to  the  opposite  paiqr 
of  having  done  so,  or  he  will  be  entitled  to 
the  costs  of  signing  judgment  if  he  proceeds 
to  do  so.] 

In  Lester  V.  Lazarus  (2),  where  a  motioa 
for  a  new  trial  was  by  accident  delayed  be- 
yond the  four  days,  it  was  held,  that  notice 
ought  to  be  given  to  the  other  side,  or  ^ 
consequence  would  be  that  the  expense  «f 
intermediate  proceedings  would  fidl  on  the 
party  delaying  to  move.  That  ease  tbtn, 
that  the  only  question  here  is,  as  to  ite 
terms  on  which  the  defendant's  rule  sboril 
be  made  absolute.  What  is  to  becocas  et 
the  judgment,  is  an  a&es  consideiaticm.  Ia 
Doe  d.  Dunean  v.  Ed»ard*{i),  Patteson,!. 

(1)  The  list  was  produced  to  tbs  CoaittyA* 
Mastar,  and  the  ease  bad,  in  fact,  been  tsMuL 

(2)  4  Dowl.  V.C  445. 
(8)  7  Ibid.  547. 
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said,  "  I  have  made  inquiry  in  this  case  aa 
to  the  (iractice,  and  I  have  spoken  to  the 
other  Judges  on  the  point ;  and  we  are  all  of 
opinion,  that  in  a  case  where  a  party  has 
put  down  a  cause  in  what  is  called  a  new 
trial  motion  paper,  it  is  his  duty  to  give 
notice  to  the  other  side  that  it  is  set  down  ; 
and  that  if  he  does  not  do  so  judgment  may 
be  signed  against  him  on  the  Mh  day  of 
term.  If  afierward$,  a  rule  nisi  for  a  new 
trial  u  gratUed,  the  Court  would,  no  doubt, 
set  aside  a  judgment  *o  signed  on  some  terms." 
So  that  even  under  the  circumstances  of  that 
case,  in  which  there  was  no  kind  of  notice 
whatever,  it  came  to  a  question  only  of  terms. 
In  the  present  case  there  is  the  fact  otootice 
to  the  plaintiff 's  attorney,  that  counsel  would 
either  move  within  the  four  days,  or  enter  the 
case  in  the  reserved  list  That  is  sufiBdent. 
There  is  no  particular  rule  requiring  this 
notice  to  be  given ;  and  if  the  Court  see  the 
party  has  had  notice  it  is  enough,  because 
that  saves  the  successful  party  from  the  onus 
of  searching  the  list 

[PoixocK.C.B. — The  only  question  seems 
to  be,  whether  you  are  to  pay  the  costs ;  for 
we  all  think  it  is  established  by  a  case  in 
this  court  (4),  that  notice  of  the  case  having 
been  entered  in  the  list  must  be  given  to  the 
opposite  side.] 

[Aldbbson,  B. — If  we  are  bound  strictly 
by  the  rule  that  such  notice  is  necessary, 
it  is  clear  there  has  been  none  here  :  it  might 
perhaps  be  sufiBcient  to  shew  positive  know- 
led}(e  of  the  case  being  in  the  reserved  list.] 

Knowledge  is  notice ;  and  here  the  plain- 
tiff's attorney  could  have  no  doubt  at  all 
that  the  case  was  in  the  list. 

Otter,  contra. — The  practice  is  clear,  and 
should  be  adhered  to. 

Pollock,  C.B. — If  weset  aside  this  judg- 
ment it  must  be  on  payment  of  costs  by  the 
defendant ;  but  in  the  event  of  the  rule  for 
a  nonsuit  being  dischai^d,  there  is  no  reason 
why  it  should  not  stand.  The  plaintiff's 
rule  bad  better  stand  over  until  the  merits 
of  the  defendant's  rule  for  a  nonsuit  shall  be 
disposed  of. 

The  Court  ordered  the  plaintiff's 
rule  to  stand  over  accordingly. 

(4)  Emblin  «.  Oartnell,  12  Mee.  &  Welt.  8S0; 
«.&  13  Law  J.  Rep.  (h.8.)  Excb.  255. 


1846.    \ 
Nov.  25.  / 


LAWS  AND  BBLCHBR,  A88IONSX8 
OF  BOTT,  A  BANKRUPT,  t.  BOTT. 


Bankrupt — Official  Assignee  — Action — 
Indemnity  from  Costs. 

An  official  assignee  of  a  bankrupt  or  in- 
solvent, who  has  been  made  a  plaint^  in 
an  action  without  his  authority,  is  entitled  to 
an  indemnity  from  costs. 

In  this  case  the  plaintiff  Belcher,  the 
official  assignee  of  an  insolvent,  had  obtained 
a  rule  under  the  7  &  8  Vict.  c.  96,  calling 
on  the  other  pluntiff  Laws  and  his  attorney 
to  shew  cause  why  all  proceedings  should 
not  be  stayed  until  the  plaintiff  Belcher  was 
indemnified  against  costs,  such  costs  to  be 
paid  by  the  pkintiff  Laws  and  his  attorney. 
It  appeared  from  the  affidavits,  that  the 
action  had  been  commenced  and  was  carried 
on  without  the  authority  of  Belcher,  and 
that  the  plaintiffs'  attorney,  on  being  applied 
to  for  security,  had  offered  an  informal 
undertaking  of  several  of  the  creditors  «f 
the  estate  to  contribute  in  proportion  to  the 
amount  of  their  debts,  but  refused  any 
other  security.  The  plaintiff  Laws  and  the 
other  creditors  of  the  estate  had  authorized 
the  action  to  be  brought. 

Cleatby  shewed  cause. — The  official  as- 
signee is  botmd  by  his  situation  to  join  in 
all  actions  instituted  for  the  benefit  of  the 
estate.  The  plaintiff  Belcher  is  not  entitled 
to  any  indemnity — Emery  v.  Mueklow{X). 
It  appears  from  Ex  parte  Turquandii), 
that  an  official  assignee  is  bomud  to  permit 
the  use  of  his  name,  and  that  he  is  not 
entitled  to  an  indemnity. 

WiUes,  contra. — A  party  who  has  a  joint 
right  of  action  vrith  several  others,  and  is 
made  a  co-plaintiff  without  his  authority,  is 
entiUed  to  a  security  from  costs — White- 
head V.  Hughes  {S).  Here  the  plaintiff 
Belcher  has  no  personal  interest  in  Uie  sub- 
ject-matter of  the  action^ 

RoLFE,  B.  (4) — The  case  of  Whitehead  v. 
Hughes  is  an  authority  for  making  this  rule 
absolute.  Indeed,  it  is  manifestly  just  that 
a  party  whose  name  may  be  used  without 

(1)  2  DowL  P.C.  786. 

(2)  3  Mont.  D.  &  D.  47S. 

(3)  2  Cr.  St  M.  818. 

(4)  This  ease  was  beard  before  Rolfe,  B.,  tittiii( 
alone  in  tbe  Conrt  of  Ezoheqner  Cbimber. 
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his  authority  is  entitled  to  an  indemnity 
from  costs.  I  think  I  can  collect  from  the 
case  of  Ex  parte  Turqvand,  that  an  official 
assignee  has  a  peculiar  title  to  an  indemnity. 
The  costs  in  this  case  must  be  paid  by  the 
plaintiff  Laws,  as  the  action  was  authorized 
by  him. 

Rule  t^solule,  with  eo»t$. 


RAMUZ  V.  CROWE. 


1847. 1 
July  8./ 

Exchange,  Lost  Bill  of — Right  of  Payee 
to  bring  Action. 

The  payee  of  a  negotiable  biU  of  exchange 
having  lost  it,  cannot,  on  it*  arriving  at 
maturity,  ntaintain  an  action  upon  it  against 
the  acceptor  without  producing  it. 

In  an  action  by  the  drawer  against  the 
acceptor  of  a  biU  of  exchange,  the  defendant 
pleaded,  that  after  the  acceptance  and  h^ore 
action  the  plaintiff  lost  the  bill ;  that  it  still 
•tSmaJiMd  lost;  and  that  the  plaintiff  was 
not  at  the  commencement  of  the  suit  nor  then 
the  holder  of  or  possessed  of  the  biU.  RepU- 
ealion,  that  the  bill  had  not  been,  either  at 
the  time  it  was  lost  or  at  any  other  time, 
indorsed  by  the  plaintiff  or  transferable  by 
delivery,  or  capable  of  being  enforced  or  put 
in  suit  against  the  defendant  by  any  other 
person  but  the  plaintiff;  Mat  up  to  and  at 
the  time  of  the  loss  the  plaintiff  was  always 
the  holder  of  the  bill,  and  still  is  alone 
entitled  to  be  the  holder ;  that  at  the  time  of 
action  brought,  the  defendant  had  notice  that 
the  plaintiff  was  not  the  holder  of  the  bill  for 
the  reason  aforesaid :— Held,  that  the  de- 
fendant was  entitled  to  judgment. 

Debt,  by  the  drawer  against  the  acceptor 
of  a  bill  of  exchange  made  by  the  plaintiff, 
on  the  2nd  of  April  1846,  payable  to  his 
own  order,  for  81/.  15f.  10(1.,  one  month 
after  date. 

Fifth  plea,  that  after  the  acceptance  of  the 
s^d  bill,  and  before  the  commencement  of 
the  suit,  the  plaintiff  loet  the  bill  out  of  his 
possession,  and  the  same  at  the  commence- 
ment of  the  suit  remained  and  still  remains 
lost,  and  the  plaintiff  was  not  at  the  com- 
mencement of  this  suit  nor  is  he  the  holder 
of  the  bill  or  possessed  thereof,  nor  hath  he 
the  defendant  found  the  same  nor  is  the 
same  in  his  possession  or  under  his  controul. 


Replication,  that  after  the  aeeeptanw  of 
the  said  bill,  and  before  the  oonmncaiieBt 
of  the  suit,  he  the  plaintiff  lost  the  said  biU, 
and  the  same  at  the  time  of  the  commaioe- 
ment  of  this  suit  remained  lost,  in  manner 
and  form  as  in  the  fifth  plea  mentioned,  and 
the  same  still  remains  lost ;  that  by  reason 
merely  of  such  loss,  he  the  plaintiff  was  not 
the  holder   of  the  said  bill   or  possessed 
thereof;  that  the  bill  had  not  been,  nor  was, 
either  at  the  time  it  was  so  lost  by  bim  the 
plaintiff,  or  at  the  time  of  the  commence- 
ment of  this  suit,  or  at  any  other  time,  not 
hath  it  been,  nor  is  it  either  indorsed  bj 
the  plaintiff  or  transferable  by  delivery,  or 
capaMe  of  being  enforced   or  put  in  suit 
against  the  defendant  by  any  other  person 
but  the  plaintiff ;  that  up  to  and  until  and 
at  the  time  when  he  the  plaintiff  so  lost  tb( 
said  bill,  he  was  always  the  holder  thereof. 
and  at  the  time  of  the  commencement  of 
this  auit  was  and  from  thence  hitherto  botb 
been  and  still  is  alone  entitled  to  be  the 
holder  thereof  and  to  receive  the  amount 
thereof  from  the  defendant ;  that  at  the  time 
of  the  commencement  of  this  suit  the  defen- 
dant had  due  notice  that  the  plaintiff  was 
not  the  holder  or  possessed  of  the  said  bill 
for  the  reason  aforesaid,  and  that  up  to  and 
until  and  at  the  time  when   the  bill  wu 
lost  the  plaintiff  had  always  been  the  bolder 
thereof  as  aforesaid,  and  that  at  the  time 
when  the  said  bill  was  so  lost  as  aforesaid, 
or  at  any  other  time  before  the  commence- 
ment of  this  suit,  the  said  bill  had  not  been 
either  indorsed  by  the  plaintiff  or  transfer- 
able by  delivery,  or  capable  of  being  enforced 
or  put  in  suit  against  him  the  defendant  by 
any  other  person  but  the  plaintiff,  and  thit 
at  the  time  of  the  commencement  of  this 
suit  the  plaintiff  was  alone  entitled  to  be 
the  holder  thereof  and  to  receive  the  amount 
thereof  from  the  defendant.     VerificatioB. 

Demurrer  and  joinder. 

The  cause  assigned  was,  that  it  does  not 
appear  that  the  plaintiff  had  not  written  his 
name  on  the  back  of  the  said  bill  at  the 
time  of  the  said  loss,  nor  does  it  sufiiciently 
appear  that  the  said  bill  was  not  at  the  time 
of  the  loss  in  such  a  state  that  the  defendant 
might  have  been  or  may  be  compelled  to 
pay  the  same  to  a  bond  Jide  holder  thereof. 

The  defendant  also  demurred  generally. 
the  ground  being,  tli.it  the  bill  boing  lo«t 
the  defendant  was  not  bound  to  pay  \fithout 
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an  indemnity,  and  that  the  plaintiff  has  no 
remedy  at  law  to  lecover  the  amount  of  the 
bUl. 

Udall,  in  sopport  of  the  demurrer. — 
Where  a  party  who  was  the  holder  of  a  bill 
has  lost  it,  he  cannot  sue  the  acceptor. 
This  is  clear  firom  the  case  of  Hansard  v. 
Robinson  (I).  That  case  decides  that  the 
holder  of  a  bill  of  exchange  cannot  insist 
upon  payment  by  the  acceptor  without  pro- 
ducing and  offering  to  deliver  up  the  bill, 
and  that  the  indorsee  of  a  lost  bill  having 
lost  it  cannot  recover  the  amount  from 
the  acceptor,  although  he  offers  an  indem- 
nity, and  the  loss  took  place  after  the 
maturity  of  the  bill.  Lord  Tenterden  there 
says — "  What,  then,  is  the  custom  in  this 
respect  ?  It  is,  that  the  holder  of  the  bill 
shall  present  the  instrument,  at  its  matu- 
rity, to  the  acceptor,  demand  payment  of 
its  amount,  and  upon  receipt  of  the  money 
deliver  up  the  bill.  The  acceptor  paying 
the  bill  has  a  right  to  the  possession  of  the 
instrument  for  his  own  security,  and  as  his 
voucher  and  discharge  pro  tanto  in  his 
account  with  the  drawer.  If,  upon  an  offer 
of  payment,  the  holder  should  refuse  to 
deliver  up  the  bill,  can  it  be  doubted  that 
the  acceptor  might  retract  his  offer  or  retain 
his  money  ?"  That  case  is  stronger  than 
the  present,  because  here  the  plaintiff  may 
have  written  his  name  on  the  back  of  the 
bill,  before  it  became  dne,  whereas  in  that 
case  the  bDl  was  not  lost  until  it  had  arrived 
at  maturity.  Besides,  unless  the  bill  is  pro- 
duced at  Uie  trial,  it  cannot  be  seen  whether 
it  has  a  proper  stamp. 

Hawkins,  for  the  plaintiff. — The  replica- 
tion is  good,  and  the  plaintiff  is  entitled  to 
succeed.  Hansard  v.  Robinson  is  distin- 
guishable, as  there  the  bill  had  been  indorsed 
and  the  action  was  brought  by  the  indorsee 
against  the  acceptor ;  whereas,  in  this  case, 
the  plaintiff  is  die  drawer,  and  the  bill  has 
not  been  indorsed,  nor  is  it  capable  of  being 
transferred  by  delivery.  In  RoU  v.  Watson 
(2),  the  buyer  of  goods  had  accepted  a  bill 
for  the  amount,  whidi  bill  the  seller  lost, 
not  having  indorsed  it ;  and  it  was  held  that 
the  bill  not  having  been  indorsed,  the  de- 
fendant was  not  liable  upon  it,  and  therefore 
was  bound  to  pay  for  the  gooids.     Wain  v. 

(1)  7  B.&  C.  90;  *.&  6  Uw  J.  Rep.  K.B.242. 

(2)  *  Ring.  273 ;  s.  o.  5  Law  J.  Rap.  C.P.  172. 

New  Series,  XVI.— Excbeq. 


Bailey  (3)  decides  that  the  maker  of  a  note 
not  negotiable  is  bound  to  pay  it  when 
due,  although  the  payee  cannot  produce  it 
for  the  purpose  of  delivering  it  up  to  the 
maker.  If  the  bill  is  not  indorsed  it  can- 
not be  enforced  against  the  defendant,  and 
it  is  distinctly  stated  in  this  replication  that 
it  has  never  been  indorsed,  and  is  not  trans- 
ferable by  delivery. 

[Platt,  B. — In  Brown  v.  Messiter{4), 
a  bill  of  exchange  had  been  stolen  from  the 
pocket  of  the  plaintiff's  attorney,  and  a  rule 
to  compute  was  obtained  upon  a  copy  of 
the  bill,  but  there  judgment  by  default  had 
been  suffered  before  the  computation.] 

Cunliffev.  Whitehead  {5)  ia  in  point.  Se- 
condly, the  plea  is  bad,  as  it  does  not  allege 
that  the  bill  is  in  such  a  state  that  it  could 
be  enforced  against  the  defendant.  He  re- 
ferred to  Price  v.  Price  (6),  and  SmUh  v. 
M'Clure(7). 

[Aldsrsom,  B. — Your  argument  is,  that 
if  all  the  facts  stated  in  the  declaration  and 
plea  were  contained  in  the  declaration,  the 
declaration  would  not  be  g^ood,  and  therefore 
the  plea  is  bad.] 

That  is  the  argument. 

Udall,  in  reply. — The  defendant  is  en- 
tiUed  to  have  the  bill  delivered  up  to  him 
on  payment.  The  Court  cannot  decide 
agunst  the  defendant  without  overruling 
Hansard  v.  Robinson. 

Cur.  adv.  vuU. 

Platt,  B.  now  delivered  the  judgment 
of  the  Court — In  this  action  the  plaintiff, 
in  the  third  count,  declared  as  the  drawer 
of  a  bin  of  exchange  payable  to  his  own 
order  and  accepted  by  tiie  defendant.  The 
defendant  pleaded  that,  after  the  acceptance 
of  the  biU  and  before  the  commencement  of 
the  suit,  the  plaintiff  lost  the  bill  out  of  his 
possession,  that  the  bill  remained  lost  until 
and  at  the  time  of  the  commencement  of 
die  suit,  and  that  the  plaintiff  at  the  time 
of  the  commencement  of  the  suit  was  not, 
nor  was  he  at  the  time  of  the  defendant's 
pleading,  the  holder  or  possessor  of  the  bill. 
The  pliuntiff  replied  that  by  reason  of  such 

(3)  10  Ad.  &  EL  6 16. 

(4)  3  Man.  &  8«lw.  281. 

(5)  3  Bing.  N.C.  828 ;  s.c.  6  Law  J.  Rep.  (n.s.) 
C.P.  255. 

(6)  Ante,  Ezeb.  99. 

(7)  5  East,  476. 
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loss  alone  he  was  not  the  holder  of  the  bill ; 
that  the  bill,  at  the  time  of  the  commence- 
ment  of  the  suit,  had  not  been  or  was  in- 
dorsed by  him,  or  transferable  by  delivery, 
or  capable  of  being  enforced  or  pot  in  suit 
against  the  defendant  by  any  odier  person 
than  the  plaintiff;  that  until  the  loss  he 
was  always  the  holder,  and  from  thence 
until  and  at  the  time  of  the  commencement 
of  the  suit  was  alone  entitled  to  be  the 
holder  thereof,  and  to  receive  the  amount 
thereof  from  the  defendant,  and  that  the 
defendant  at  the  time  of  the  commencement 
of  the  suit  had  due  notice  of  the  premises. 

To  this  replication  the  defendant  de- 
murred ;  and  the  question  was,  whether  upon 
the  facts  stated  in  the  pleading  the  plaintiff 
was  entitied  to  recover:  in  other  words, 
whether  the  payee  of  a  negotiable  bill  of 
exchange,  having  lost  it,  can,  on  its  arriving 
at  maturity,  without  its  production,  main- 
tain an  action  against  the  acceptor  for  the 
recovery  of  its  amount.  On  the  part  of 
the  defendant  it  was  contended,  according 
to  the  doctrine  laid  down  by  the  Court  of 
King's  Bench  in  Hansard  v.  Robinson,  that, 
by  the  custom  of  merchants,  the  holder  of  a 
bill  ought  to  present  the  instrument  at  its 
maturity  to  the  acceptor,  demand  payment 
of  its  amount,  and  upon  receipt  of  the  money 
deliver  up  the  bill;  that  the  acceptor  paying 
the  bill  has  a  right  to  the  possession  of  the 
instrument  for  his  own  security,  and  as  his 
voucher  and  discharge  pro  tanto  in  his 
account  with  the  drawer ;  that  to  one  who 
should  refuse  or  be  unable  to  deliver  up 
the  bill,  the  acceptor  is  not  bound  to  pay 
the  sum  therein  specified.  The  plaintiff,  ad- 
mitting the  general  rule  of  law,  sought  to 
except  from  its  operation  cases  in  which 
the  plaintiff's  inability  to  deliver  up  the 
bill  resulted  from  Iiis  having  lost  it  while 
it  remained  payable  to  his  own  order,  and 
cited  RoU  v.  Watson,  Wain  v.  Bailey,  and 
Cunliffe  v.  Whitehead.  The  first  and  third 
of  those  cases,  however,  do  not  appear 
to  support  the  alleged  exception.  The 
note  in  Wain  v.  Bailey  was  not  n^;oti- 
able.  It  was  not  made  payable  to  order, 
or  to  the  bearer,  but  to  the  plaintiff  only, 
who  therefore  alone  could  enforce  the  pay- 
ment. In  Cunliffe  \.  Whitehead  the  TpMntiS 
does  not  shew  in  his  declaration  that  he  was 
indorsee  of  the  bill,  but  the  bailee  from  a 
third  person  to  whom  it  had  been  indorsed. 


and  the  Court  held  that  as  tnch  mere  baOee 
be  had  not  any  right  of  action.  The  genenl 
rule  is  supported  by  Lord  Eldon's  obiOTa- 
tions  in  the  case  Ex  parte  Greenmay{i), 
and  the  decisions  in  Pierson  v.  tfafeiUiuM 
(9),  Betan  ▼.  HiU  (10),  Mayer  t.  JsAmm 
(11),  Poole  V.  Smithll2),  DamgerfiMy. 
Wiiby{\S),  Danism.  Dodd(U),  ChampiM 
V.  Terry  (15),  Long  r.  BaOU^U),  Glowr 
v.  Thomson  (17),  Dart  t.  Htnekes,  and 
Roh  V.  Watson,  quoted  respectively  by  the 
plaintiff's  counsel  in  Hansard  v.  RMuim, 
are  anthorities  in  support  of  the  exception. 
But  in  the  discussion  of  Hansard  v.  ^«iMi- 
son  all  those  cases  were  brought  before  the 
Court  of  King's  Bench,  and  that  Court,  after 
taking  time  to  consider,  overruled  sndt  of 
them  as  supported  the  exception,  and  de- 
cided, as  we  think  properly,  that  according 
to  the  custom  of  merchants  the  acceptor  of 
a  negotiable  bill  was  not  bound  to  pay  unless 
the  party  demanding  payment  prodneed, 
and  offered  to  deliver  up  the  instrument 
itself.  This  decision  governs  the  present 
case.  The  bill  accepteid  by  the  defendant 
was  negotiable,  and  Uie  plaintiff,  by  reason 
of  his  loss  of  it,  being  unable  to  produce  it 
to  the  defendant,  cannot  by  the  law  of  mei^ 
chants  compel  him  to  pay  the  amount.  At 
to  the  third  count,  therefore,  the  defendant 
is  entitled  to  judgment  on  the  demnrrer. 
Judgment  for  the  defendant. 


.} 


ORMKROD  AND  ANOTRES  t. 
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Jan.  12 

Poor-Rate—  Publication  under  1  Fiet. 
c.  45. — Ancient  Chapel — School-house — 
Warrant  of  Distress — Allegation  of  Proof 
on  Oath. 

An  ancient  chapel  in  the  township  of  T. 
having  fallen  imto  decay,  a  nev  ehmreh  itas 
built  and  eonseerated  m  the  year  IMS,  trni 
divine  service  had  been  regviarly  perfarmti 

(8)  6  Vei.  822. 

(9)  2  Cunpb.  211. 

(10)  Ibid.  381. 

(11)  SIbid.324w 

(12)  Holt,  N.P.C  144. 
(IS)  4  Etp.  1S9. 

(14)  4  Taunt.  602. 

(15)  3  Brod.&Biog.29(. 

(16)  2  Cunpb.  214,  n. 

(17)  Ry.  &  Moa  408. 
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there  tinee,  but  parieh  meetings  were  tome- 
time*  held,  and  ehrittenings  and  burial*  per- 
formed in  the  chapel.  There  tea*  aUo  a 
tehool-hou*e  in  the  tounehip  vhere  divine 
lerviee  tea*  performed  on  Smndatf* : — Held, 
that  the  new  church  wa*  de  &cto  the  church 
of  the  place,  and  that  the  publication  of  a 
poor-rale  by  affixing  the  notice  required  by 
the  1  Vict,  e.  45,  at  or  near  the  principal 
door  thereof  only,  was  tufficient. 

A  warrant  of  dietrea*  for  poor-rate*  re- 
cited, that  the  rate  was  made  on  the  25th  of 
November,  that  being  in  fact  the  date  of  it* 
allowance,  it  having  been  made  on  the  24th 
of  SeptenUier.  And  il  alleged  the  refueal  of 
thepartie*  to  pay  the  rate  to  have  been  "  duly 
proved"  instead  of  proved  on  oath : — Held, 
that  the  warrant  wa*  good. 

[For  the  report  of  the  shove  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C.  p.  143.] 


1847 
Nor 


17.     1 
.4.   / 


EQOINGTON  V,  CUHBES- 
LEDOE  (1). 


Company— Provisional  Committee-man — 
Attorney'*  Bill  of  Coat* — Delivery  of  Signed 
Bill— 6  ^  7  Fict.  c.  73.  ».  87. 

In  an  action  by  the  plaintiff,  an  attorney, 
for  hi*  bill  of  costs,  again*t  a  provi*ional 
committee-man  of  a  railway  company,  it 
appeared  that  the  plaintiff  had  tent  hi*  bill 
to  the  attorney  of  the  compamf  at  hi*  hott*e ; 
that  it  wa*  afterward*  laid  before  a  meeting 
of  the  provisional  committee  at  which  the 
defendant  wa*  preeent,  and  that  it  was  stdf- 
tequently  laid  before  another  meeting  by  the 
leeretary  of  the  company : — Held,  that  this 
wa*  a  sufficient  delivery  of  the  bill  within 
the6^7  Fict. c.  78.  *.  87. 

Assumpsit,  for  the  work  and  labour,  jour- 
aies,  &e.,  of  the  plaintiff,  as  an  attorney, 
for  money  paid ;  and  on  an  account  stated. 

Pleas,  first,  non  assumpsit.  Secondly, 
that  no  signed  hill  had  been  delivered. 

At  the  trial,  before  Coleridge,  J.,  at  the 
last  Staffordshire  Summer  Assizes,  the  fol- 
lowing &cts  appeared : — The  plaintiff  was 
a  soUator,  who  had  been  employed  by  the 

(1)  This  ewe  is  inserted  out  of  its  order  on  ac- 
eonnt  of  its  praotieal  importance. 


defendant,  a  provisional  committee-man  of 
the  Birmingham  and  Manchester  Direct 
Railway  Company,  as  attorney  and  local 
agent  to  the  company.  The  work  having 
been  done  by  the  plaintiff,  the  provisiontd 
committee  at  a  meeting,  at  which  the  defen- 
dant was  not  present,  directed  their  soli- 
citor, Mr.  Bainbrig^,  to  write  to  the  plain- 
ti£  Mr.  Bainhrigge  wrote  accordingly,  on 
the  6th  of  January  1846 ;  and,  on  the  8th, 
received  at  his  own  house  a  letter  from  the 
plaintiff  inclosing  his  bill.  This  bill  was, 
on  the  18th  of  January,  laid  before  the 
provisional  committee,  at  a  meeting  at 
which  the  defendant  was  present ;  and,  on 
the  14th  of  February,  laid  before  another 
meeting  of  the  committee  by  the  secretary. 
The  action  was  brought  in  June  1847.  For 
the  defendant,  it  was  contended  that  the 
above  facts  did  not  constitute  a  delivery  of 
the  hill  pursuant  to  the  6  &  7  Vict.  c.  78. 
8.  37  (2),  and  that  the  plaintiff  ought  to  be 
nonsuited.  The  learned  Judge  reserved 
the  point,  and  the  plaintiff  had  a  verdict  for 
68  li.  16*.  8<2.,  leave  being  given  to  the 
defendant  to  move  to  enter  a  nonsuit  or  a 
verdict, 

Whateley  now  moved  accordingly. — The 
bill  was  not  delivered  to  the  defendant  in 
pursuance  of  the  statute,  for  it  was  not  de- 
livered at  his  place  of  abode.  In  Eicke  v. 
Nokes  (3),  it  was  held  not  to  be  sufiScient 
evidence  of  the  delivery  of  a  signed  bill  at 
the  defendant's  abode,  that  it  was  delivered 
at  a  particidar  place  not  shewn  to  be  his 
abode,  and  that  he  afterwards  gave  it  to  his 


(2)  That  lection  enacts,  that  "  no  attorney  or 
solicitor,  nor  any  executor,  administrator,  or  as- 
signee of  soofa  attome;or  solicitor  shall  commence 
or  maintain  any  action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disbursements,  for  any  busi- 
ness done  by  such  attorney  or  solicitor,  until  the 
expiration  of  one  month  after  such  attorney  or 
solicitor,  or  exeootor,  adminiatrator,  or  assignee  of 
such  attorney  or  aolidtor,  shall  have  delivered  unto 
the  party  to  be  charged  therewith,  or  sent  by  the  post 
to,  or  left  for  him  at  his  counting-house,  office  of 
business,  dwelling-house,  or  last-known  place  of 
abode,  a  bill  of  such  fees,  charges,  and  disburse- 
ments, and  which  bill  shall  either  be  aobscribed 
with  the  proper  band  of  such  attorney  or  solicitor 
(or  in  the  case  of  a  partnership  by  any  of  the  part- 
nera  either  with  his  own  name,  or  with  the  name  or 
style  of  such  partnership)  or  of  the  executor,  admi- 
nistrator, or  assignee  of  such  attorney  or  solicitor, 
or  be  inclosed  in,  or  accompanied  by  a  letter,  sub- 
scribed in  like  manner,  referring  to  such  bill." 

(3)  Moo.  &  Mil.  SOS. 
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attorney  in  the  action  who  attended  the  tax- 
ation of  costs.  Here  the  bill  was  not  sent 
to  the  defendant's  abode,  but  to  the  bouse 
of  Mr.  Bainbrigge,  who  was  the  attorney  of 
the  company. 

[Parke,  B. — ^The  bill  came  into  the  pos- 
session of  the  defendant  and  of  others,  who 
assumed  to  be  his  partners,  and  was  after- 
wards in  the  possession  of  the  officer  of  the 
company.  That  was  evidence  of  its  having 
been  delivered  to  the  defendant.] 

[Alderson,  B. — Eicke  v.  Noket  is  dis- 
tinguishable, because  there  the  bill  did  not 
appear  to  have  come  into  the  defendant's 
possession  one  month  before  action  brought.] 

It  does  not  appear  that  the  judgment 
proceeded  on  that  ground. 

Pollock,  C.B. — There  can  be  no  rule. 
The  case  cited  by  Mr.  Whateley  does  not 
shew  that  the  bill  there  came  into  the  hands 
of  the  attorney's  clerk  one  month  before  the 
action  was  brought.  The  statute,  therefore, 
had  not  been  complied  with.  Here  the  bill 
duly  signed  has  been  in  the  possession  of 
parties  who  might  have  been  sued  with  the 
defendant,  and  therefore  there  has  been  a 
due  delivery  of  the  bill. 

Aldebson,  B. — The  defendant  was  pre- 
sent when  the  bill  was  laid  before  the  meet- 
ing ;  if  this  is  not  a  delivery  to  the  defendant, 
what  is  a  delivery  7 

Parke,  B.  and  Rolfe,  B.  oonconred. 
Rule  refined. 


} 


THE  QUEEN  V.  GAMBLE. 


1847. 

Jan.  29. 

Conviction  under  Excise  Act,  7^8 
Geo.  4.  c.  53,  on  one  of  several  Counts — 
Appeal,  Notice  of — Evidenee^Case  under 
sec.  82. — Certiorari. 

By  the  Excise  Act,  7^8  Geo.  4.  e.  53. 
s.  82.  the  officer  or  any  party  aggrieved 
by  the  decision  of  Justices  has  a  right 
of  appeal  to  the  Quarter  Sessions  upon 
giving  certain  notices.  Sect.  84.  requires 
the  Quarter  Sessions  to  rehear  upon  oath, 
and  to  examine  the  same  witnesses,  and 
no  others,  on  which  the  original  judgment 
was  given,  and  gives  them  power  on  such 
appeal  to  reverse  or  confirm,  either  in  whole 
or  in  part,  the  judgment  appealed  against, 


or  to  give  such  new  and  differeut  juigwKtl 
as  they  in  their  discretion  shall  think  ft. 

An  information  contained  four  eouiti; 
and  the  Justices  convicted  the  defendtaU  ei 
the  fourth,  atid  acquitted  him  on  the  oUun: 
—Held,  that  a  notice  of  appeal  by  tie 
defendant  against  the  said  judgment  «ci 
limited  to  the  judgment  on  the  fourth  eoal; 
and  that,  on  the  hearing  of  the  appeal,  tkt 
evidence  must  be  confined  to  thmt  emmd. 

Upon  a  ease  stated  under  the  Mtk  seeHot, 
it  is  unnecessary  to  bring  the  record  befart 
the  Court  by  certiorari :  if  the  facts  appeir 
by  affidavit  it  is  sufficient. 

[For  the  report  of  the  above  case,  Me 
16  Law  J.  Rep.  (m.s.)  M.C.  p.  149.] 


GOLDSHEDE  V.  SWAN. 


1847.  1 
June  10.  J 

Guarantee  —  Variance  —  Amendment- 
Evidence  to  explain — Advancement. 

A  declaration  on  a  guarantee  slated,  list 
in  consideration  that  the  plaintiff  would,  «s 
the  22nal  day  of  June  1840,  lend  to  m 
V.  D.  the  sum  of  7501.  on  the  security  of  t 

warrant  of  attorney,  payable  on  the  22nd  of 
August  then  next,  the  defendant  promised 
the  said  plaintiff  to  pay  him  the  said  sun  of 
money  on  default.  The  guarantee  teas  is 
these  terms  : — "  In  consideration  of  gov 
having  this  day  advanced  to  our  client,  Mr. 
V.  D,  of,  <^-c.,  7501.,  secured  by  his  warrant 
of  attorney,  payable  on  the  22nd  of  August 
next,  tee  hereby  jointly  and  seterally  under- 
take  to  pay  the  sane  on  default,  ^c.  Dated 
this  22nd  day  of  June  1840.  Yours,  ^-e.,  Swan 
^  M." : — on  objection,  that  the  declaration 
varied  from  the  guarantee :  held,  first,  that 
no  amendment  was  necessary ;  secondly,  tiat 
evidence  was  admissible  to  shew  that  tit 
guarantee  had,  in  fact,  been  executed  on  tie 
22nd  of  June,  simultaneously  with  the  peg- 
ment  of  the  money  by  the  plaintiff  to  tki 
party  guaranteed. 

The  declaration  stated,  that  in  considen* 
tion  that  the  plaintiff,  at  the  request  of  tht 
defendant,  would,  on  the  22nd  of  June  1S40, 
lend  to  one  V.  Dolphin  the  sum  of  750/.  on 
the  security  of  a  warrant  of  attorney,  psv- 
able  on  the  22nd  of  August  then  next,  sod 
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wonld  forbear  and  give  time  to  the  said 
y.  Dolphin  for  the  payment  thereof  until 
the  said  22nd  of  August,  the  defendant 
promised  the  plaintiff  to  pay  him  the  same 
sum  of  money  on  default  made  (following 
the  terms  of  Uie  guarantee).  The  declara- 
tion then  averred  the  lending  of  the  money 
by  the  plaintiff,  the  de£ault  made,  and  the 
non>payment  thereof. 

Plea--Non  assumpsit. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
Westminster  sittings  after  Hilary  term  last, 
the  following  &cts  were  proved.  The  action 
was  brought  by  the  plaintiff  to  recover  from 
the  defendant  the  sum  of  750/.  due  upon  a 
guarantee  given  by  the  defendant  to  the 
plaintiff  on  the  22nd  of  June  1840,  in  con- 
sideration of  an  advance  of  that  sum  having 
been  made  to  one  Vernon  Dolphin,  secured 
by  his  warrant  of  attorney,  and  payable  on 
the  22nd  of  August  then  next.  The  gua- 
rantee was  in  the  following  form : — "  In  i 
consideration  of  your  having  this  day  ad- 
vanced to  our  client,  Mr.  Vernon  Dolphin, 
of  Piccadilly,  in  the  county  of  Middlesex, 
the  sum  of  seven  hundred  and  fifty  pounds, 
secured  by  his  warrant  of  attorney,  payable 
on  the  22nd  day  of  August  next,  we  hereby 
jointiy  and  severally  undertake  to  pay  the 
same  on  the  said  22nd  day  of  August  next, 
or  so  soon  after  as  you  apply  for  the  same, 
in  case  de&ult  should  be  made  in  payment 
of  the  sum  of  seven  hundred  and  fifty 
pounds  by  the  said  Vernon  Dolphin,  Es- 
quire, on  the  said  22nd  of  August  next. 
Dated  the  i2nd  day  of  June  1840.  Yours, 
&c..  Swan  &  Martin.  To  Mr.  W.  G.  Gold- 
shede,  95,  Piccadilly." 

On  the  part  of  the  plaintiff,  evidence  was 
reoeived  that  the  guarantee  had  been  signed 
and  delivered  by  the  defendant  to  the  plain- 
tiff simultaneously  with  the  delivery  of  the 
cheque  for  750/.  by  the  plaintiff  to  Mr. 
Dolphin,  namely,  on  the  22nd  of  June. 

For  the  defendant  it  was  contended,  that 
there  was  a  variance  between  the  promise  as 
stated  in  the  declaration  and  that  contained 
in  the  guarantee  ;  that  the  former  referred 
to  a  future  and  the  latter  to  a  past  con- 
sideration. It  was,  therefore,  submitted 
that  the  plaintiffought  to  be  nonsuited.  On 
the  part  of  the  pMntiff  it  was  urged,  that 
if  the  terms  of  the  guarantee  were  ambiguous 
tiie  ambiguity  was  a  latent  one;  that  it 
admitted   of   explanation,  and    had  been 


expltdned  by  the  parol  evidence.  It  was 
further  urged,  that  the  declaration  might  be 
amended  by  the  learned  Judge. 

The  learned  Chief  Baron  refused  to  non- 
suit, and  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  reserving  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  and  to 
the  plaintiff  to  amend  the  declaration,  if 
the  Court  should  think  any  amendment 
necessary. 

A  rule  niti  having  been  obtained  accor- 
dingly— 

Watson  and  Pearson  shewed  cause. — 
There  are  three  questions  in  this  case : 
first,  whether  there  is  a  variance  between 
the  declaration  and  the  guarantee ;  second- 
ly, whether,  if  an  amendment  be  necessary, 
it  ought  to  be  allowed ;  and  thirdly,  whe- 
ther the  declaration,  if  amended,  will  be 
good.  First,  the  declaration  is  good,  and 
there  is  no  variance  between  the  declaration 
and  the  proof,  and  no  amendment  is  neces- 
sary. The  guarantee  does  not  express  a 
past  consideration.  The  words  "in  con- 
sideration of  your  having  thisday  advanced," 
&c.  mean  in  consideration  of  your  having 
advanced  at  this  time;  that  is,  at  the  time 
of  giving  the  guarantee.  This  case  resem- 
bles Haigh  v.  Brooks{\) ;  there,  the  guaran- 
tee was  in  these  terms  :  "  In  consideration 
of  your  being  in  advance  to  John  Lees  and 
Sons  in  the  sum  of  10,000/.,  for  the  pur- 
chase of  cotton,  I  do  hereby  give  you  my 
guarantee  for  that  amount  (say  10,000/.)  on 
their  behalf."  In  that  case  the  Court  of 
Queen's  Bench  make  use  of  the  following 
language  :  "  That  '  being  in  advance'  must 
necessarily  mean  to  assert  that  he  was  in 
advance  at  the  time  of  giving  the  guarantee, 
is  an  assertion  open  to  the  argument." 

[Alderson,  B. — Suppose  for  the  words 
"  this  day"  you  substituted  the  word 
"now."] 

Undoubtedly,  that  could  be  done.  "  This 
day"  means  one  moment  of  time.  The 
phrase  "being  in  advance"  in  Brooks  t. 
Haigh  (2)  may  have  had  reference  to  a  fu- 
ture time ;  and  it  was  held  in  that  case 
that  evidence  was  admissible  to  explain  the 
meaning  of  the  words. 

[Pabke,  B. — In  the  case  as  reported  in 
4  Perry  ^  Davison,  291,  Lord  Abinger  is 

(1)  10  Ad.  &  EL  309;  s.  c.  9  Uw  J.  Rep.  (ha) 
Q.B.  99. 

(2)  Ibid.  323. 
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EXCHEQUER  OF  PLEAS : 


correctly  represented  to  have  said,  that  there 
was  "  in  the  guarantee  an  ambiguity  which 
might  be  explained  by  evidence."] 

[Pollock,  C.B. — "  This  day"  may  mean 
eo  itutatili,  and  that  seems  to  tne  to  bring 
the  case  within  those  decisions  where  ex> 
planatory  evidence  has  been  given.] 

The  cases  of  Boehm  y.  Campbell  (3)  and 
Pace  V.  Marsh  (4)  are  exactly  similar.  In 
Butcher  v.  Steuart  (5),  where  the  words  of 
the  guarantee  were:  "In  consideration  of 
your  having  releated  the  above  named 
defendant  from  custody,  I  hereby  engage," 
&c.,  the  agreement  was  held  to  be  prospec- 
tive.  In  Payne  y.  Wilton  (6)  the  contract 
was  in  these  terms :  "  The  plaintiff  having 
at  my  request  agreed  to  suspend  proceed- 
ings against  A,  I  promise  to  pay,"  &c. 
This  was  held  to  be  an  executory  contract. 
Tanner  v.  Moore  (7)  is  to  the  same  effect. 

PigoU,  in  support  of  the  rule. — There  is 
no  ambiguity  in  the  guarantee,  and  the 
plaintiff  ought  to  have  been  nonsuited  on 
the  ground  of  variance  between  the  guaran- 
tee and  the  declaration.  Evidence  ought 
not  to  have  been  received  to  alter  a  written 
document,  which  was  clear  in  its  terms. 

[Pollock,  C.B.— The  words  "  this  day" 
kave  it  uncertain  what  part  of  the  day  is 
meant ;  why  then  may  it  not  be  proved  that 
the  advance  took  place  at  the  latter  part  of 
the  day  7] 

The  document  is  to  be  read  as  if  the 
words  "  this  day"  had  not  been  contained 
in  it. 

[Parke,  B. — In  Brooks  v.  Haiyh  the 
terms  used,  "  in  consideration  of  your  being 
in  advance,"  would  seem  to  imply  that  the 
party  was  already  under  advances.  Here, 
the  evidence  received  does  not  contradict  the 
instrument;  it  merely  shews  that  at  the 
moment  of  its  being  signed  no  advance  was 
made.] 

[Aldebson,  B. — "  This  day"  may  mean 
either  a  future  or  past  period  of  the  day : 
there  would,  indeed,  be  a  contradiction  if 
the  advance  had  been  stated  to  have  taken 
place  "  yesterday."] 


(3)  8  Tsant  679. 

(*)  1  Bing.  216 :  a.  c  I  Uw  J.  Rep.  C.P.  69. 

(fi)  n  Hee.  k.  Wels.  857;  s.  c.  12  Uw  J.  lUp. 
(11.8.)  Exch.  391. 

(«)  7  B.  &  C.  428 ;  s.  c  6  Uw  J.  Rep.  K.B. 
107. 

(7)  15  Law  J.  Rep.  (m.s.)  Q.B.  891. 


The  words  of  the  document  plaiidy  rafa 
to  a  by-gone  transaction ;  and  that  being  to, 
the  consideration  cannot  be  extended  by 
parol  evidence ;  nor  can  it  be  shewn  that  a 
consideration  exists  which  is  not  expressed 
on  the  &ce  of  the  instrument.  To  adint 
the  evidence  that  was  received  at  the  trial, 
is  to  repeal  the  Statute  of  Frauds,  whidi 
was  framed  in  order  to  exclude  such  evi- 
dence. He  cited  and  referred  to  James  v. 
WaUanu  (8),  BoUmu*  v.  PMUifs  (9), 
BusheU  V.  Beavan^lO),  Clancy  v.  Pigvtt 
(11),  and  Howes  v.  Armstrot^  {12). 

Pollock,  C.B.— This  rule  must  be  dis< 
charged.  No  amendment  is  necessary  iu 
this  case  ;  but  if  it  were,  we  think  it  ought 
to  be  made.  The  evidence  was  prepay 
received.  Facts  may  be  admitted  not  to 
alter  the  clear  meaning  of  a  document,  but 
to  throw  light  upon  it,  and  explain  it. 
There  is  a  distinction  between  giving  evi> 
dence  of  facts  and  of  statement*  nuide  by 
parties  to  an  agreement.  Here  it  was  proved 
that  the  advances  were  made  on  the  aae 
band,  and  the  guarantee  g^ven  on  the  other. 
Bntcher  v.  Steuart  closely  resembles  this 
case ;  and  Haigh  v.  Brooks  is  a  string 
authority  in  favour  of  this  view  of  this  ques- 
tion. The  words  "this  day"  may  mean 
every  part  of  this  day,  it  is  not  like  the  tenns 
yesterday  or  to-tMrrow,  or  the  words  dme  or 
to  he  done.  Evidence  was  therefore  pco- 
perly  received  of  the  state  of  facts  in  this 
case,  and  there  was  no  inconsistency  created 
between  those  facts  and  the  instrument. 
Expressions  in  documents  are  not  to  be 
construed  with  the  utmost  grammatieal 
strictness,  but  with  reference  to  all  the  &c(s 
of  the  case.  In  order  to  ascertain  the  mesning 
of  the  parties.  On  the  ground  of  the  dectsioa, 
therefore,  in  Haigh  v.  Brooks^  and  t£  tke 
reception  of  evidence  in  Butcher  r,  Sguart, 
to  shew  that  the  words  "  having  raleased" 
referred  to  a  subsequent  release,  I  think  the 
plaintiff  is  entitled  to  retain  his  veidict  with« 


(8)  5  B.  &  Ad.  1109 ;  s.e.  3  Uw  /.  Rep.  (SJ.) 
K.B.  97. 

(9)  15  East,  272. 

(10)  1  Bing.I«.C.  108;  s.e.8Uw  J.Baf^u.) 
C.P.  279. 

(11)  2Ad.&E1.473;  s.a.  4  Uw  J.  Rep.(lU^ 
K.B.  76. 

(12)  lBiiig.N.C.7«4;S.e.4UirJ.Bifii(a| 
C.P.254. 
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out  any  amendment,  but  if  an  amendment 
is  necessary,  then  without  costa. 

Parke,  B. — I  am  of  the  same  opinion. 
I  doubted  at  first  whether  a  sufficient  con- 
sideration appeared  on  the  &ce  of  the  gua- 
rantee ;  but  I  think,  after  the  cases  of  Haigh 
V.  Brooks,  Butcher  ▼.  Steuart,  and  Tanner 
Y.  Moore,  that  the  guarantee  does  not  ex- 
press a  sufficient  consideration.  I  think, 
also,  that  evidence  of  the  time  of  the  advance 
was  properly  received;  ita  effect  was  to 
enable  ns  to  read  the  instrument  properly, 
not  to  contradict  it;  and  it  is  clear,  that 
under  such  circumstances,  the  Court  may 
look  at  all  the  surrounding  fkcts.  The  case 
of  Haigh  t.  Brooks  proceeded  on  that  prin- 
ciple.  There,  primA  facie,  the  advance  ap- 
peared to  be  antecedent,  but  when  it  was 
shewn  that  no  advance  had  been  made  at 
the  time,  it  plainly  referred  to  a  future 
advance.  So  in  Butcher  v.  Steuart  the 
language  of  the  instrument,  primd  facte, 
referred  to  a  by-gone  transaction,  but  that 
was  not  conclusive;  and  when  the  facts 
were  adduced,  it  clearly  applied  to  a  re- 
lease at  a  future  time.  That  case  was 
recognized  in  Tanner  v.  Moore.  No  amend- 
ment therefore  is  necessary,  for  we  may 
hold  that  the  declaration  expresses  the  true 
consideration.  I  do  not  foimd  my  opinion 
upon  the  case  of  Haues  v.  Armstrong, 
although  there  is  no  doubt  that  case  is  cor- 
rectly decided ;  but  upon  the  cases  of  Haigh 
V.  Brooks  and  Butcher  v.  Steuart.  The 
consideration  is  the  advance  of  7502.  to  the 
party  guaranteed  to  be  secured  by  his  war- 
rant of  attorney,  payable  on  the  22nd  of 
August.  The  warrant  of  attorney  stipulates 
that  the  money  is  not  to  be  payable  till  the 
22nd  of  August.  The  forbearance  indeed 
which  is  stated  in  the  declaration  is  a  term 
which  has  been  imported  into  it,  and  is  not 
supported  by  the  guarantee.  The  declara- 
tion may  therefore  be  amended  in  that  par- 
ticular, if  Mr.  Pigott  desires  it,  but  probably 
he  will  not  think  the  amendment  advisable, 
if  he  is  to  pay  the  costs  of  making  it. 

Aldekson,  B. — I  am  of  the  same  opinion. 
The  clear  result  of  all  the  decisions  is,  that, 
as  in  the  case  of  a  wiQ  so  in  respect  of 
this  guarantee,  the  circumstances  under 
which  the  document  was  executed  may  be 
looked  at,  not  to  make  the  document,  but 
to  show  its  construcdon.     In  the  same 


manner  when  it  was  proved  that  the  words 
"  1,000  rabbits"  meant  1,200,  the  agree- 
ment was  not  altered,  but  merely  its  mean- 
ing shewn.  Here,  if  the  language  of  the 
guarantee  is  taken  in  its  literal  sense,  the 
instrument  is  made  to  speak  falsely.  It 
cannot  be  used  in  the  sense  of  the  past  tense, 
and  if  it  cannot  be  used  in  any  other  sense, 
then  Mr.  Pigott  is  right  in  his  argument. 
For  instance,  if  the  word  "  yesterday"  had 
been  used,  evidence  could  not  be  adduced 
to  shew  that  the  parties  meant  "  to-day." 
That  would,  in  truth,  be  a  contradiction  of 
the  document  But  if  the  instrument  will 
bear  a  construction  according  to  the  real 
fusts,  we  ought  to  give  effect  to  the  agree- 
ment of  the  parties.  That  this  may  be 
done  is  clear  from  the  cases  of  Brooks  v. 
Haigh  and  Butcher  v.  Steuart.  The  mean- 
ing is,  that  in  consideration  that  you  the 
plaintiff  shall  at  some  future  part  of  this 
day  advance  the  sum  of  750'.,  we  agree  to 
pay  the  same  in  case  of  default.  In  Haigh 
V.  Brook*  the  focts  shewed  that  the  gua- 
rantee was  applicable  to  a  future  advance. 
The  construction  we  are  putting  upon  this 
document  is  not  perhaps  the  literal  signifi- 
cation of  the  document,  but  by  taking  the 
facts  of  the  case  and  applying  the  rules  of 
common  sense  to  them,  we  shall  arrive  at 
the  true  meaning  of  the  parties. 

RoLFE,  B. — I  agree  with  the  rest  of  the 
Court.  The  declaration  says  "  in  consider- 
ation that  the  plaintiff  would,  on  the  said 
22nd  day  of  June  1840,  lend  to  one  Vernon 
Dolphin  a  large  sum  of  money,  to  wit,  the 
sum  of  7501.,"  &c. ;  and  the  question  is, 
whether  that  averment  was  proved  by  a 
document  which  used  the  words  "  in  con- 
sideration of  your  having  this  day  ad- 
vanced," &c.  If  the  meaning  of  the  in- 
strument is  that  the  defendant's  undertaking 
to  pay  was  in  consideration  of  part  advances, 
then  the  plaintiff  is  to  be  nonsuited,  if  not, 
he  is  to  retain  his  verdict.  Primd  facie, 
the  words  refer  to  advances  already  made ; 
but  looking  at  the  cases  on  the  subject,  and 
indeed  at  the  language  itself,  the  words 
"  having  advanced"  may  mean  "  shall  have 
this  day  advanced."  How  then  are  we  to 
arrive  at  the  meaning  of  the  parties  T  Brooks 
V.  Haigh  shews  that  we  may  do  so  by  re- 
sorting to  evidence  of  the  situation  of  the 
parties;  and  taking  this  case  and  that  of 
Butcher  v.  Steuart,  I  think  the  true  mean- 
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ing  is  in  consideration  of  an  advance  now 
made  or  to  be  made  on  this  day,  the  defen- 
dant agrees  to  pay  in  case  of  default  on  the 
part  of  the  borrower. 

Rule  dUeharged, 


T  ,        !■        BAMHOND  0.  PEACOCK. 

June  1.    J 

Gaol—SUitutes  4  Geo.  4.  e.  64,  7  fVill. 
4.  ^  1  Vict.  e.  78.  a.  38,  2  <^  3  Fict.  c.  66, 
Conttruction  of—Apfmintment  of  Surgeon 
to  Borough  Gaol. 

The  2^3  Fict.  e.  56.  s.  1,  which  enacts 
that  the  4  Geo.  4.  c.  64.  shall  extend  to  all 
gaols  except,  ^c,  is  to  be  construed  with 
reference  to  the  7  Will.  4.  4-  1  Fict.  e.  78, 
and  its  effect  is  to  put  all  borough  gaols,  uith 
reference  to  the  4  Geo.  4.  c.  64,  on  the  same 
footing  with  the  gaols  of  the  boroughs  enu- 
merated in  Schedule  A.  of  that  act,  so  as  to 
affect  them  by  the  provisions  of  that  act,  and 
by  all  subsequent  enactments  relative  thereto. 
The  appointment,  therefore,  of  a  surgeon  of 
a  gaol  of  a  corporation  is  vested  in  the  Jus- 
tices of  the  borough,  and  not  in  the  Recorder 
or  town  council ;  and  they  are  to  make  the  ■ 
appointment  at  a  quarterly  sessions,  and  at 
a  subsequent  sessions  to  direct  a  reasonable 
sum  to  be  paid  to  him  as  salary,  and  also 
sums  of  money  for  medicines  and  other 
articles. 

Setnble — the  appointment  is  not  within 
the  terms  of  the  proviso  in  the  S8th  section 
of  7  WiU.  4.  ^  1  Fict.  e.  78.  s.  38,  and. 
therefore,  does  not  require  the  confirmation 
of  the  town  council. 

[For  the  report  of  the  above  case,  see 
16  Law  J.  Rep.  (n.s.)  M.C,  p.  154.] 


1847. 
Jan.  19. 


} 


MATHEWSOt;  V.  RAY. 


Pleading  ^Joinder  of  Counts — Demur- 
rage— Indebitatus  Count — Reg.  Gen.  Hil. 
4  Wai.  4.  pari  2. 

A  count  on  a  charter-party  for  demurrage 
and  detention  of  the  ship,  and  an  indebitatus 
count  for  demurrage,  are  "  in  apparent  vio- 
lation" of  the  Pleading  Rules  of  Hilary  term 


4  WiU.  4.  s.  5,  and  ought  not  to  ie  oOottctf  : 
Piatt,  B.  dissentiente. 

Assumpsit  on  a  charter-party.  Tbete 
were  two  counts.  The  first  count  staled, 
that  by  a  certain  charter-party  of  afltw^it- 
Dient,  it  was  mutually  a^eed  between  the 
plaintiff,  owner  of  the  good  ship  or  vessd 
called,  &c.,  of  the  measurement,  &c.,  Aeii 
lying  at  Rochester,  and  the  defendant,  de- 
scribed as  of,  &C.,  that  the  said  ship,  being 
tight,  staunch  and  strong,  and  every  way 
fitted  for  the  voyage,  should  with  all  con- 
venient speed  sail  and  proceed  to  R%a 
(Boldero),  having  liberty  to  take  a  cargo  to 
Hamburgh,  or  to  some  intermediate  port,  or 
direct,  or  so  near  thereunto  as  she  might 
safely  get,  and  there  load,  iirom  the  agents 
of  the  said  affreighter,  a  full  and  complete 
cargo  of  fir,  timber,  and  deals,  &c.,  and, 
being  so  loaded,  should  forthwith  pnxeed 
to  Portsmouth,  or  so  near  thereunto  as  she 
may  safely  get,  and  deliver  the  same,  oa 
being  paid  fireight  at  and  after  a  certain  rate 
in  the  said  charter-party  mentioned,  all  in 
full,  and  in  lieu  of  all  port  charges  and 
pilotages,  restraint  of  princes  and  mlen^ 
the  act  of  (rod,  the  Queen's  enemies,  Ac 
always  excepted,  the  freight  to  be  paid  on 
unloading  and  right  delivery  of  the  caigo  in 
manner  therein  mentioned.  Thirty  running 
days  were  to  be  allowed  to  the  said  defen- 
dant, if  the  ship  was  not  sooner  despati^ed, 
for  loading  the  ship  at  Riga  and  delivery  at 
Portsmouth,  and  ten  days  on  demnnage 
over  and  above  the  said  laying  days,  aft 
5^.  per  day.  After  the  nsnal  averment  of 
mutual  promises,  the  declaration  avened 
that  the  ship,  within  a  reasonable  time  after 
the  making  of  the  charter-party,  was  t^ltf, 
&c.,  and  every  way  properly  fitted  for  &• 
voyage,  and  did  vrith  all  convenient  speed 
saU  and  proceed  to  Riga,  without  having 
taken  a  cargo  to  Hamburgh  or  any  other 
port,  and  afterwards,  to  wit,  on  the  28tii  ef 
April  1846,  arrived  at  Boldero,  being  as 
near  to  Riga  as  the  said  vessel  could  saMy 
get ;  and  tiie  master  of  the  said  vesael  was 
afterwards,  to  wit,  on  the  6th  of  May  IMt, 
ready  and  willing  to  receive,  and  did  aJtar* 
wards,  to  wit,  on  the  7Ui  of  May  19^ 
begin  to  receive,  and  on  divers  odiv  ilft 
afterwards,  to  wit,  until  and  upon  tfccl 
of  June  1846,  did  receive  on  boaidt' 
vessel,  from  the  agents  of  the  dciMiM||t 
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caigo  of  snch  goods  mentioned  in  the  said 
eharter-party  as  the  said  agents  tendered 
for  the  said  vessel,  and  being  afterwards,  to 
wit,  on  the  5th  oi  August  1846,  arrived  at 
Portsmouth  aforesaid,  did  there,  to  wit,  on 
the  said  5th  of  August,  give  notice  to  the 
defendant  that  the  said  vessel  was  so  arrived 
as  aforeswd,  and  ready  to  deliver  her  said 
caigo,  and  did  there  afterwards,  to  wit,  on 
the  19th  of  August  1846,  make  a  right  and 
true  delivery  of  the  said  cargo  according  to 
the  terms  of  the  said  charter-party.     Aver- 
ment, that  the  defendant,  not  re§^rding  his 
said  promise,  did  not  nor  would,  within  the 
number  of  days  allowed  by  the  said  charter- 
party  aforesaid,  in  that  behalf,  load  and 
discharge  the  said  goods,  &c.,  in  the  said 
charter-party  mentioned ;  and  on  the  con- 
trary thereof,  the  plaintiff  in  fact  says,  that 
the  defendant  kept  and  detained  the  said 
ship  or  vessel  over  and  above  the  said  thirty 
mnning  days  and  the  said  ten  demurrage 
days  at  Riga  and  Portsmouth,  to  wit,  for 
the  space  of  eleven  days  at  Riga  and  thirteen 
days  at  Portsmouth,  whereby  the  pluntiff 
was  put  to  great  costs,  charges,  and  ex- 
penses, amounting,  to  wit,  to  200i.,  in  and 
about    the  maintaining  and  keeping  the 
master  and  mariners  of  the  said  ship  or 
vesseL     And  the  plaintiff  further  says,  that 
by  reason  of  the  premises,  a  sum  of  money, 
to  wit,  the  sum  of  501.,  as  and  for  demur- 
rage for  the  detention  of  the  said  ship  or 
vessel  for  the  days  of  demurrage  in  the  said 
charter-party  mentioned,  became  due  and 
payable  to   the  plaintiff  according  to  the 
terms  of  the  said  charter-party,  whereof  the 
defendant  hath  always  had  notice,  yet  the 
defendant,  not  regarding,  &c.,  hath  not  as 
yet  paid  the  last-mentioned  sum  of  money, 
or  any  part  thereof,  &c.    The  second  count 
was  an  indebitatus  count  for  demurrage. 

An  application  under  the  General  Rules 
of  Hila^  term,  4  Will.  4.  part  2.  r.  6.  to 
strike  out  the  indebitatu*  count  having  been 
dismissed  at  chambers  by  Piatt,  B.,  a  rule 
was  afterwards  obtained  for  that  purpose  by 
Greenwood,  against  which — 

S.  Temple  now  (Jan.  19)  shewed  cause. 
— By  the  Pleading  Rules  of  Hilary  term, 
4  Will.  4.  a  count  for  freight  on  a  charter- 
party,  and  a  count  for  freight  pro  ratd 
itinerit,  on  a  contract  implied  by  law,  are 
to  be  allowed;  also  a  count  on  a  bill  of 
exchange,  with  one  for  its  consideration  in 
New  Series,  XVI.— Excbkq. 


goods  or  otherwise.  And,  by  analogy  thereto, 
these  counts  should  be  allowed. 

[Pabke,  B. — The  plaintiff  asks  for  the 
same  thing  twice  over.  The  claim  pro  ratd 
Uineris  arises  on  a  subsequent  implied  con- 
tract. 

According  to  several  cases,  a  second  count 
may  be  allowed,  unless  it  necestarily  appears 
on  the  face  of  it  that  it  is  for  the  same 
subject-matter  of  complaint.  The  first  count 
is  for  the  demurrage  specially  agreed  on,  and 
for  damages  for  the  subsequent  detention. 
Suppose  the  ship  touched  at  Hamburgh,  as 
the  first  count  avers  she  did  not,  the  plain- 
tiff would  fail  on  that  count  If  it  turned 
out  that  the  ship's  direction  was  altered  by 
the  owners  during  the  voyage,  and  she  went 
elsewhere,  the  second  count  would  be  neces- 
sary, because  the  pleadings  are  not  governed 
by  tiie  particulars. 

[Parke,  B. — The  words  of  the  6th  rule 
of  Reg.  Gen.  Hilary  term,  4  Will.  4.  are — 
"  Where  more  than  one  count,"  &c.  "  shall 
have  been  used  in  apparent  violation  of  the 
preceding  rule,"  &c.  That  rule  is,  that 
"  several  counts  shall  not  be  allowed,  unless 
a  distinct  subject-matter  of  complaint  is  in- 
tended to  be  established  in  respect  of  each." 
Now,  both  these  counts  are  for  demurrage. 
The  case  of  two  counts  in  an  action  on  a 
bill  is  different,  because  there  the  one  is  on 
the  bill  as  a  security,  and  the  other  is  for 
the  original  debt,  which  is  a  different  cause 
of  action.] 

These  counts  do  not  on  the  face  of  them 
appear  to  be  the  same,  and  are  not,  there- 
fore, in  apparent  violation  of  the  rule.  In 
Cahoon  v.  Bwford{l),  the  first  count  was 
in  assumpsit  for  damages  for  breach  of  war- 
ranty of  a  horse;  the  second  indebitatus 
assumpsit,  for  money  had  and  received,  viz., 
the  price  of  the  horse  as  money  advanced  on 
a  consideration  which  had  foiled.  Alder- 
son,  B.  there  said—"  The  only  question  is, 
does  it  appear  on  the  face  of  the  second 
count  that  it  is  for  the  same  cause  of  action 
as  the  first  ?  It  seems  to  me  plain  that  it 
is  not  for  the  same  cause  of  action."  Both 
counts  were  allowed.  In  WUlianu  v.  Vines 
(2),  which  was  assumpsit  by  assignees  of  a 
bankrupt,  counts  for  money  had  and  re- 

(1 )  13  Mee.  &  Wels.  136 ;  s.  o.  13  Uw  J.  Rep. 
(if.s.)  Eich.  265. 

(2)  ID0WI.&L.71O;  s.e.lSUwJ.Rcp.(N.8.} 
Q.B.  49. 
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ceived  by  the  defendant  to  the  use  of  the 
bnnknipt  and  on  an  account  stated  by  the 
defendant  with  the  bankrupt,  were  allowed 
to  be  joined  with  counts  for  money  bad  and 
received  and  on  an  account  stated  with  the 
plaintiffs  as  assignees.  There  Patteson,  J. 
ssid,  "  I  do  not  see  that  these  counts  are 
necessarily  for  the  same  cause  of  action. 
In  point  of  fact,  they  seem  to  be  otherwise, 
for  money  received  to  the  use  of  the  bank- 
rupt could  not  be  recovered  on  counts 
stating  it  to  be  received  to  the  use  of  the 
assignees,  and  e  converso."  In  the  present 
case,  the  first  count  is  founded  on  the  spe- 
cial terms  of  a  written  agreement  between 
the  parties,  while  the  second  count  is  for 
the  quantum  meruit  for  earnings  of  the  vessel 
without  any  such  terms.  In  Sheppard  v. 
Hales  (3),  a  declaration  on  certain  bills  of 
exchange  contained  counts  founded  on  the 
lex  mereatoria,  on  the  law  of  France,  and  on 
a  special  contract  between  the  parties ;  and 
there,  though  the  particulars  shewed  there 
was  but  one  cause  of  action,  it  was  held 
that  the  counts  were  not  in  apparent  viola- 
tion of  the  rule,  and  ought  to  be  allowed. 
It  was  there  suggested  that  the  true  test  was 
whether  anything  could  be  recovered  under 
the  latter  set  of  counts  which  would  not  be 
equally  recoverable  under  one  or  other  of 
the  former.  But  Pollock,  C.B.  said—"  I 
do  not  think  the  test  suggested  is  the  true 
one.  In  the  very  case  put  in  the  Pleading 
Rule  of  Hilary  term,  4  Will.  4.  r.  5,  freight 
on  a  charter-party  is  allowed  to  be  joined 
with  a  count  for  freight  pro  ratd  itineris; 
and  two  such  counts  might  very  well  be 
joined  with  a  third  on  a  special  contract 
to  pay  for  the  goods  carried :  each  would 
require  different  pleadings,  and  different 
evidence  to  support  them,  for  they  are 
in  fact  founded  on  different  rights.  In 
Vaughan  v.  Glenn  (4)  the  first  count  waa 
on  a  charter-party,  whereby  the  defendant 
agreed  to  sail  to  Honduras,  and  there  take 
on  board  a  full  cargo  of  mahogany,  &c.,  and 
therewith  proceed  to  London  or  Liverpool, 
and  deliver  the  same,  on  being  paid  freight, 
&c.  Breach,  that  part  of  the  cargo  delivered 
by  the  plaintiff  at  Honduras,  and  received 
by  the  master  and  crew,  was  not  carried  or 

(3)  13  Law  J,  Rep.  (n.s.)  Eich.  833  ;  s.c.mnn. 
Gilbert  ».  Hales,  2  Dowl.  &  L.  227. 

(4)  .;  M«e.  &  Well.  577;  i.e.  9  Uw  J.  Rep. 
(N.s.)Eicb.  118. 


delivered  according  to  the  agreement.    The 
second  count  stated,  that  in  consideration 
that  the  plaintiff  had  caused  certain  goods, 
to  wit,  &c.,  to  be  taken  to  and  loaded  on 
board  the  defendant's  vessel  in  the  bay  of 
Honduras,  to  be  conveyed  to  England,  for 
reasonable  freight,  &c.,  the  defendant  pro- 
mised the  plaintiff  that  due  and  proper  care 
should  be  taken  of  the  goods  till  they  were 
loaded ;  but  on  the  contrary,  by  the  defen- 
dant's negligence,  the  goods,  after  they  were 
delivered  to    him,  and  whilst  in  his  cus- 
tody to  be  loaded,  were  wholly  lost.     Lord 
Abinger  said,  "  I  think  these  counts  ought 
to  stand.       Under  the  first,  the   plaintiff 
must  prove  a  breach  of  the  charter-party, 
otherwise  he  makes  out  no  case.     Then,  if 
it  turns  out,   on  the  construction  of  the 
charter-party,  or  by  usage,  that  it  does  not 
extend  to  cover  liability  between  the  shore 
and  the  ship,  the  plaintiff  seeks  by  the 
second  count  to  recover  for  the  breach  of 
the  contract  implied  by  law  to  take  care  of 
the  goods   from  the   shore   to  the  ship." 
Here  the  second  count  is  necessary,  because 
the  defence  is  that  the  ship  arrived  at  Bol- 
dero  (near  Riga),  which  was  not  according 
to  the  plaintiff's  agreement. 

[Parke,  B. — In  none  of  the  cases  yoa 
refer  to  was  there  an  apparent  violation  of 
the  rule.  In  this  case  yon  treat  one  part 
of  the  demand  in  your  first  count  as  exe- 
cutory, and  in  your  second  count  yon  treat 
it  as  executed:  the  first  count  goes  tot 
demurrage  and  detention,  the  second  for 
demurrage ;  is  not  that  an  apparent  viola- 
tion of  the  rule  ?] 

[Aldersom,  B. — If  you  have  any  real 
reason  for  having  the  second  count,  you 
may  safely  say  that  you  intend  to  prove 
two  distinct  matters  of  complaint ;  but  if  it 
is  the  offspring  of  the  pleader's  imaginatioa 
only,  that  is  just  what  the  New  Rules  in- 
tended to  prevent] 

The  Judge  at  Nisi  Prius  may  take  anotba 
view,  and  may  refuse  to  amend.  On  the 
second  count  we  seek  to  recover  on  an  im- 
plied contract. 

Qreenvood,  in  support  of  the  role. — The 
fifth  rule  disallows  the  use  of  sereral  counts, 
unless  a  distinct  subject-matter  in  respect  of 
each  is  intended  to  be  established ;  and  the 
sixth  rule  directs  that  where  more  than  one 
count  shall  have  been  used  in  apparent  vio- 
lation thereof,  the  opposite  party  may  apply, 
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&c.  Now,  these  rules  have  the  force  of,  and 
are  to  be  construed  and  coniidered  as,  an  act 
of  parliament ;  and  the  only  question  is,  whe- 
ther these  connts  are  "  in  apparent  viola- 
tion" of  the  fifth  role. 

[Parke,  B.  mentioned  the  case  of  Jame* 
V.  Bourne  (5).] 

In  that  case  there  were  counts  on  two 
distinct  contracts :  that  in  the  first  was  to 
carry  goods  fitom  Belfast  to  Dublin,  and 
from  Doblin  to  the  port  of  London ;  and 
in  the  second,  to  carry  the  same  goods  from 
the  wharf  at  which  they  should  be  landed 
in  London  to  the  plaintiff's  place  of  busi- 
ness ;  and  it  was  held  that  they  were  not 
in  apparent  violation  of  the  rule. 

[Alderson,  B. — Not  were  they;  that 
is  a  case  of  two  special  contracts  stated  in 
difTerent  counts.] 

Yes ;  and  Tindal,  C.J.  there  said,  "  The 
second  count  relates  to  the  same  subject- 
matter  as  fiu*  as  the  goods  are  concerned  ; 
but  it  is  on  a  separate  and  distinct  contract 
as  to  the  defendant's  undertaking ;  i.e.  to 
carry  the  goods  irom  the  place  of  their  land- 
ing at  the  port  of  London  to  the  plaintiff's 
place  of  business.  The  instances  put  in 
the  rules  themselves  shew  that  a  distinct 
matter  of  complaint  means,  in  cases  of  con- 
tract, a  separate  contract."  In  this  case 
there  is  an  apparent  violation  of  the  rule, 
because,  without  relying  on  the  particulars, 
the  subject-matter  of  complaint  ia  clearly 
the  same  in  both.  The  fact  of  there  being 
a  condition  precedent  in  the  first  count  does 
not  justify  a  second.  That  is  contrary  to 
one  of  the  examples  given  in  the  rule. 

[Pakke,  B. — This  case  resembles  the 
ease  of  a  count  in  assumpsit  for  rent  on  a 
demise  of  a  bouse  and  for  not  repairing  it, 
joined  with  a  count  for  use  and  occupa- 
tion of  the  house,  which  would  be  clearly 
"  in  apparent  violation"  of  the  rule.  The 
instances  given  in  the  rules  are  examples 
only.3 

If  yon  strike  out  of  the  first  count  all 
that  relates  to  the  subsequent  detention,  the 
two  counts  are  identical ;  and  it  cannot  make 
the  second  count  less  a  violation  of  the  rule 
that  the  first  contains  something  more. 

Cur.  adv.  vull. 


(5)  4  Bing.  N.C.  420;  a.  c.  7  Law  J.  Rep.  (n.i.) 
C.P.  187. 


On  a  subsequent  day, — 

Pollock,  C.B.  said — In  thiscase  the  ma- 
jority of  the  Court  are  of  opinion  that  the 
first  count  on  the  charter-party  for  demur- 
rage and  detention  cannot  be  joined  with 
the  second  count,  which  is  an  indebitatus 
coimt  for  demurrage.  The  plaintiff  may 
either  strike  out  so  much  of  the  first  count 
as  relates  to  demurrage,  retaining  only  that 
part  which  relates  to  the  damage  for  deten- 
tion, or  he  may  retain  the  whole  of  the  first 
count,  and  strike  out  the  second. 

Putt,  B.  retained  the  opinion  he  formed 
at  chambers,  and  thought  the  counts  should 
be  allowed. 

The  rule  was  made  absolute  to 
strike  out  the  second  count. 


1847  ("EDWARDS    AND    ANOTHER,    A8- 

j^      ■       <     SIONEES  OP  BARLEY,  A  BANK- 
*^'        (.   RUPT,  V.  MATTHEWS. 

Interpleader  Issue — Right  to  begin  — 
New  Trial. 

On  an  interpleader  issue,  where  the  ques- 
tion was  whether  certain  goods,  ^c,  which 
had  been  seized  by  the  sheriff  under  a  fi.  fa., 
issued  upon  a  judgment,  were  the  property 
of  the  plaintiffs,  as  assignees  of  a  bankrupt, 
or  of  the  defendant,  the  execution  creditor, 
the  defendant  pleaded  that  by  virtue  of  the 
said  fi.  fa.,  and  as  against  the  plaintiffs,  he 
was  entitled  to  the  proceeds  of  the  goods, 
^c. : — Held,  that  the  plaintiffs  were  entitled 
to  begin  at  the  trial. 

The  fact  of  the  Judge  having  directed  the 
wrong  party  to  begin  at  Nisi  Prius,  is  not 
a  ground  for  a  new  trial,  unless  it  also  ap- 
pears that  a  substantial  injury  has  been 
thereby  done. 

Semble — TTiat  in  the  case  of  an  issue 
directed  to  inform  the  conscience  of  the 
Court,  if  the  Court  are  satisfied  with  the 
result,  they  will  not  grant  a  new  trial, 
although  the  Judge  who  tried  the  cause  may 
have  directed  the  wrong  party  to  begin. 

Interpleader.  The  declaration  stated  that 
a  fiat  in  bankruptcy  had  issued  against  one 
W.  G.  Barley,  a  bankrupt,  and  that  the 
plaintiffs  were  his  assignees;  that  certain 
goods,  theretofore  the  property  of  the  bank- 
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rapt,  had  been  taken  in  execution  by  the 
sheriflf  of  Northamptonshire,  under  nfi.fa. 
issued  on  a  judgment  alleged  to  have  been 
obtained  by  the  defendant  against  Barley  ; 
that  in  a  certain  discourse  the  plaintiflfs  as- 
serted, and  now  say,  that  the  now  defendant 
then  was  not,  nor  is,  under  and  by  yirtue  of 
the  said  ji.  fa.,  and  as  against  the  plaintifis 
as  assignees,  entitled  to  the  proceeds  of  the 
said  goods,  chattels,  &c. 

Plea — That  the  defendant,  under  and  by 
virtue  of  the  said^.  fa.,  and  as  against  the 
plaintiffs  as  assignees,  was,  and  still  is,  en- 
titled to  the  proceeds  of  the  said  goods, 
chattels,  &c.     Issue  thereon. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
London  sittings,  after  Hilary  term  last, ' 
the  judgment  having  been  admitted  on  the 
part  of  the  plaintiffs,  the  defendant  con- 
tended that  the  affirmative  of  the  issue  lay 
upon  him,  and  therefore  that  he  was  en- 
titied  to  begin.  The  Lord  Chief  Baron 
ruled  otherwise;  and  the  plaintiffs  having 
begun,  obtained  a  verdict,  leave  being  re- 
served to  the  defendant  to  move  to  enter  a 
nonsuit  or  a  verdict  for  him  upon  the  &ct8 
of  the  case. 

Watson  now  (April  22)  moved  for  leave 
to  enter  a  nonsuit  or  a  verdict  for  the  de- 
fendant, pursuant  to  leave  reserved,  or  for  a 
new  trial,  on  the  ground  that  the  Chief  Baron 
improperly  ruled  that  the  plaintiffs  were 
entitled  to  begin.  The  defendant  was  en- 
tiUed  to  begin.  In  Athby  v.  Bates  (1),  the 
fact  of  the  Judge  having  directed  the  wrong 
party  to  begin  was  held  to  be  a  ground  for 
a  new  trial. 

[Parke,  B. — In  Huchman  v.  Fenue  (2), 
Lord  Abinger,  in  reference  to  the  right  to 
begin,  said,  "  I  cannot  say  that  we  should 
interfere  in  a  very  donbtM  case;  but  if 
the  decision  of  the  Court  were  clearly  and 
manifestly  wrong  (3),  the  Court  would  in- 
terfere to  set  it  right.  In  Cooper  v.  WdkUy 
(4),  which  was  an  action  for  a  libel,  Lord 

(1)  15  Mee.  &  Wels.  589;  s.e.  15  Law  J.  Rep. 
(N.S.)  Ezob.  349. 

(2)  3  Ibid.  517;  a.  c  7  Law  J.  Jlep.  (n.i.)  Excb. 
163. 

( 3)  It  would  seem  from  a  note  to  Booth  v.  MiUos, 
15  Mee.  &  Well.  671,  s.  c.  15  Law  J.  Rep.  (m.(.) 
Excb.  355,  that  for  the  words  "  were  oleirly  and 
manifeatly  wrong,"  the  words  "did  clear  and  mani- 
fest wrong"  ought  to  be  substituted. 

(4)  3  Car.  &  Pay.  479. 


Tenterden  came  out  of  oooit  to  coosnlt  die 
other  Judges  as  to  which  party  was  entitkd 
to  begin,  and  we  were  all  of  opinion  tbat 
the  defendant  ought  to  be^.  There  was 
afterwards  a  meeting  of  the  Judges,  when 
it  was  resolved  that  the  party  on  whom  the 
affirmative  issue  lay  was  entitled  to  begin 
in  cases  of  libel.  And  if  this  is  the  mle  in 
libel,  there  is  no  reason  why  it  should  not 
extend  to  slander  and  other  personal  injuries. 
The  paper  that  was  then  drawn  up  was  kxt, 
but  by  a  late  report  seems  to  have  bees 
found,  and  from  that  it  wppeitn  that  the 
party  on  whom  the  ^rmative  issue  lies  ii 
entitied  to  begin.  I  have  acted  upon  that 
rule  ever  since.] 

Here  the  onus  proband*  lay  upon  the  de- 
fendant ;  for  he  was  bound  to  shew  that  he 
was  entitled  to  the  proceeds  of  the  sale,  by 
virtue  of  the  writ  and  judgment.  The 
affirmative  of  the  issue  lay  on  ^e  deinidaat; 
he  was  bound  to  make  out  his  title,  and  be 
could  not  succeed  uidess  he  offered  evideaoe. 
If  the  seizure  under  the  writ  was  made  after 
the  fiat,  the  defendant  had  no  title ;  but  if  it 
was  made  before  the  flat,  the  drfraodant  «*s 
bound  to  shew  how  he  became  enticed  to 
the  goods. 

[Poi.t.ocK,  C.B.— The  par^  who  has  dw 
judgment  and  the  writ  hu  tiUe,  nnlcH  ths 
assignees  shew  he  has  none.  If  no  evi- 
dence were  given,  the  defendant  would  be 
entitled  to  the  verdict,  as  he  is  in  posaessiaa 
of  a  judgment  and  executicm  which  are  na- 
impeached.] 

In  Mercer  v.  Whatt{S),  it  was  held  tet 
the  defendant  was  bound  to  b^;in.  The 
case  is  one  of  great  importance,  as  the  event 
of  many  causes  depends  upon  the  right  la 
begin. — He  then  argued  that  the  veidiet 
was  against  the  evidence. 

Cw.ttim.  9mk.(e,) 

Pollock,  C.B.  now  delivwed  judgmeai. 
—The  objections  taken  in  tliia  ease  mse, 
first,  that  the  wrong  party  b^^ ;  secondly, 
that  the  verdict  was  not  justified  by  ths 
evidence.  The  question  did  noC  arise  m 
an  action,  bat  on  an  issue  directed  Sv  tia 
purpose  of  informing  the  consefaMW  <if 
the  Court.     Posribly,  therefore,  the  nk^  ^ 

(5)  5  Q.B.  Rep.  447  i  a.o.l4UwJ.1tafb(«J.) 
Q.B.  267. 

(6)  See  Hudaon  v.  Browo,  8  Car.  &  Ptf.  f74 
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there  were  any  snch  rule  as  that  the  plain- 
tift  should  begin,  and  whether  a  miscarriage 
on  that  point  will  entitle  a  party  to  a  new 
trial,  may  not  apply,  because  if  the  Court 
is  satisfied  with  Uie  result  there  is  no  occa- 
sion for  a  new  trial :  just  as  yon  find  in 
Chancery,  that  where  an  issue  has  been 
directed  to  inform  the  conscience  of  the 
Court  of  Equity,  and  the  Court  has  heen 
satisfied  by  the  course  the  trial  took  and 
the  manner  the  evidence  came  out,  notwith- 
standing the  Terdict  of  the  jury,  that  they 
have  acted  on  their  own  views,  having  suf- 
ficient light  thrown  upon  the  transaction 
by  what  passed  at  the  trial.  It  may  be 
doubted  whether  there  is  any  rule  laid  down. 
We  think  there  is  not  apparently ;  and  the 
rule  adopted  in  this  court  is  this — that  a  di- 
rection, at  the  trial,  that  the  defendant  should 
begin,  or  that  the  plaintiff  should  begin 
where  the  issue  is  on  the  other  party,  is  not 
su£Bcient  ground  of  itself  to  daim  a  new 
trial,  unless  it  shall  sufficiently  appear  that 
in  consequence  the  course  of  justice  has 
been  interrupted,  and  some  substantial  in- 
jury affecting  the  trial  of  the  issue  has  been 
sustained.  In  the  present  case  it  appears 
that  after  the  judgment  was  admitted,  which 
in  fact  formed  part  of  the  plaintiffs'  case, 
the  burthen  of  proof  lay  on  the  plaintiffs, 
who  had  to  impeach  the  judgment.  I  admit, 
indeed,  that  my  own  impression  at  a  former 
period  was  very  strong,  that  a  miscarriage 
on  the  subject  of  who  should  begin  was  so 
important,  and  might  in  many  instances 
lead  to  so  much  interference  with  the  course 
of  justice,  that  it  would  be  a  ground  for  a 
new  trial.  But  deferring  to  the  authority  of 
the  Court  in  the  case  I  have  alluded  to,  it  ap- 
pears to  me  that  it  must  be  an  ingredient  in 
the  inquiry,  whether  any  mischief  has  been 
done  by  the  course  that  is  taken.  We  think, 
in  the  present  case,  especially  as  this  is  an 
issue  dvected  to  inform  the  conscience  of  the 
Court,  that  there  was  not  a  sufScient  ground 
for  a  new  trial.  With  respect  to  the  merits 
of  the  case,  we  have  looked  at  the  examina- 
don  which  has  been  furnished  to  us ;  we 
have  compared  it  with  the  evidence ;  and 
we  think  that  on  the  whole  the  verdict  of 
the  jury  is  perfec^y  correct.  There  will, 
therefore,  in  this  case  be  no  rule. 

Rule  refuted. 


1847        7  "I^llBKRSTONE  AND  AMOTBBB, 
^  '  J        V,  JONES. 

Mortgage — Transfer — Stamp  Act,  55 
Geo.  3.  c.  184,  Sched.  Part  1.  "  Mortgage" 
— 3  Geo.  4.  e.  117.  ts.  1,  2,  and  3. 

By  a  mortgage  deed  of  1773,  Jfhad 
mortgaged  certain  fremue*  in  fee  to  M.for 
600^.,  wUh  the  luual  proviso  for  redemption 
on  payment,  ^c,  but  without  any  power  of 
tale.  Further  charges  to  the  amount  of 
4002.  were  afterwards  created  in  favour 
of  M.  and  R.  hit  devisee,  who  called  for  the 
money.  A  mortgage  deed  of  1837,  reciting 
the  above  facts,  stated  that  the  plaintiff  had 
agreed  to  pay  1 ,000i.  to  R,  and  had  advanced 
l,723i.  to  the  defendant,  the  heir-at-law  of 
J;  that  R,  in  consideration  of  the  1,000/. 
paid  to  him  by  the  plaintiff,  had  conveyed 
the  premite*  to  the  plaintiff  in  fee,  subject  to 
a  proviso  for  redemption  on  payment  of  the 
entire  sum  of  2,7231.  The  deed  contained 
a  covenant  by  the  defendant  to  pay  the  sum 
of  2,723/.,  but  on  different  days  from  those 
specified  in  the  mortgage  of  1 773,  and  also 
a  power  of  sale.  It  bore  a  61.  stamp,  the 
proper  ad  valorem  duty  on  a  mortgage  for 
1,723/.  :—Held,  that  the  deed  of  1837  con- 
tained  more  than  a  transfer  of  the  old  mort- 
gage and  the  advance  of  a  further  sum;  and 
that  the  covenant  to  pay  the  1,723/.  at  other 
times  than  those  stated  in  the  deed  of  1773, 
together  with  the  power  of  tale,  revered  a 
deed  stamp  necettary. 

Covenant  for  the  non-payment  of  prin- 
cipal and  interest  due  on  a  mortgage  deed. 

Plea— ^<m  est  factum. 

At  the  trial,  before  Wightman,  J.,  at  the 
last  Liverpool  Summer  Assizes,  the  plaintiff 
put  in  evidence  the  mortgage  deed,  dated 
in  1837,  which  recited,  that  by  indenture 
dated  in  1773  the  premises  had  been  mort- 
gaged in  fee  to  Mercer  for  600/.,  with  the 
usual  proviso  for  redemption,  on  payment 
of  the  principal  and  interest.  A  further 
charge  of  400/.  had  been  subsequently  made 
in  fiivour  of  Mercer,  and  of  Rogers,  who 
was  his  devisee,  and  who  was  pressing  for 
payment  of  the  entire  sum  of  1,000/.  The 
indenture  then  recited,  that  the  plaintiff  had 
agreed  to  pay  the  1,0001.  to  Rogers,  and 
had  advanc^  1,7231.  to  the  defendant,  who 
was  the  heir-at-law  of  Jones  the  mortgagor. 
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The  indenture  then  witnessed,  that  Rogers, 
in  consideration  of  the  sum  of  1 ,000^.  paid 
to  him  by  the  plaintiff,  had  at  the  defen- 
dant's request  conveyed  to  the  plaintiff  in 
fee  the  premises  in  question,  with  a  proviso 
for  redemption  on  payment  of  the  sum  of 
1,723/.  The  indenture  contained  a  covenant 
by  th'e  defendant  for  payment  of  the  sum  of 
2,723/.,  but  on  different  days  from  those 
specified  in  the  mortgage  of  1773.  There 
was  also  a  power  of  sale  for  the  same  amount. 
No  power  of  sale  'nss  contained  in  the  in- 
denture of  1773.  The  indenture  of  1837, 
on  which  the  present  action  was  brought, 
was  stamped  with  a  6/.  stamp,  together  with 
the  proper  progressive  duty,  as  upon  a  mort- 
gage of  1,723/.,  under  the  55  Geo.  3.  c.  184. 
On  the  part  of  the  defendant  it  was  objected, 
that  the  deed  was  not  admissible  in  evidence, 
being  insufficiently  stamped,  and  two  points 
were  made :  first,  that  the  deed  was  not  an 
assignment  of  an  old  mortgage  debt,  but 
was  a  new  transaction,  amounting  to  a  secu- 
rity for  the  sum  of  2,723/.,  and  therefore 
required  an  ad  valorem  stamp  to  that  amount ; 
secondly,  that  as  to  the  1,000/.  the  indenture 
ought  to  have  borne  a  deed  stamp,  as  for  a 
deed  not  otherwise  stamped.  The  learned 
Judge  reserved  the  point,  and  the  plaintiff 
had  a  verdict,  leave  being  given  to  the 
defendant  to  move  to  enter  a  nonsuit. 

A  rule  niti  having  been  obtained  accord- 
ingly— 

Crompton  shewed  cause  (Feb.  12). — The 
mortgage  deed  was  properly  stamped  within 
the  meaning  of  the  3  Geo.  4.  c.  117.  s.  2. 
The  question  turns  upon  the  construction  of 
the  Stamp  Acts,  the  55  Geo.  3.  c.  1 84.  sched. 
part  1.  tit.  'Mortgage,'  and  the  3  Geo.  4. 
c.  117.  s.  2.  The  former  act  imposes  a 
duty  on  mortgages ;  and  where  the  sum 
secured  exceeds  1,000/.,  and  is  less  than 
2,000/.,  makes  a  stamp  of  6/.  necessary.  It 
then  imposes  different  stamps  in  the  case 
of  a  transfer  of  a  mortgage.  The  statute 
3  Geo.  4.  c.  117.  s.  1.  repeds  so  much  of  the 
former  act  as  relates  to  the  transfer  of  mort- 
gages, and  enacts  in  section  2,  that  in  lieu 
of  the  duties  imposed  on  the  transfer  of 
mortgages ;  upon  any  transfer,  assignment, 
&c.  of  any  mortgage,  provided  no  further 
sum  of  money  be  added  to  the  principal 
money  already  secured,  there  shall  be  paid 
a  duty  of  1/.  15s.  for  the  first  skin,  and  a 
further  progressive  duty  for  every  1,080 


words  over  and  above  the  quantity  of  2,160 
words ;  "  and  if  any  further  sum  of  money 
or  stock  shall  be  added  to  the  principal 
money  or  stock  already  secured,  the  ad  «a> 
lorem  duty  on  mortgages  payable  under  the 
said  recited  act  shall  be  charged  only  in 
respect  of  such  further  money  or  stock." 
In  the  present  case  the  deed  of  1837  is 
nothing  more  than  a  transfer  or  assignment 
of  the  old  mortgage,  with  an  additional 
advance  made  upon  it.  The  duty,  there- 
fore, payable  is  an  ad  valorem  duty  upon 
the  additional  sum  advanced,  and  there- 
fore the  instrument  was  correctly  stamped 
with  a  6/.  stamp.  It  cannot  be  necessary 
that  an  ad  valorem  duty  should  be  paid 
upon  the  entire  sum  of  2,723/.,  as  in  such  a 
case  the  duty  would  be  twice  paid  on  the 
sum  of  1,000/.  It  will  be  contended  on  the 
other  side,  that  the  covenant  by  the  mort- 
gagor to  pay  the  entire  sum  of  2,723/. 
m^es  a  difference  in  the  case  ;  but  there  is 
no  weight  in  that  argument,  as  such  a  cove- 
nant makes  no  alteration  either  in  the  land 
itself  or  in  the  estate.  Nor,  again,  can  the 
power  of  sale  make  a  larger  stamp  neces- 
sary, for  that  is  merely  the  ordinary  clause 
which  all  modern  conveyancers  introduce  into 
instruments  like  the  present.  Doe  d.  Bartiej 
V.  Gray  (I)  is  in  point.  There  Carter,  the 
owner  in  fee,  had  granted  to  Rowlands  a 
term  of  1 ,000  years  as  security  for  the  loan 
of  150/.  Rowlands,  in  consideration  of 
Worsley's  paying  him  150/.,  and  Carter, 
in  consideration  of  Worsley's  advancing  him 
200/.  additional,  assigned  by  the  same  deed 
the  term  to  a  trustee  for  Worsley  to  secure 
the  350/.,  and  released  the  fee  and  the  re- 
version to  Worsley  for  the  same  purpose. 
It  was  held  that  this  deed  was  liable  to  an 
ad  valorem  duty  on  the  200/.,  and  a  pro- 
gressive duty,  but  that  the  conveyance  in 
fee  did  not  render  it  liable  to  be  stamped  as  a 
fresh  mortgage  for  350/.  Lant  v.  Peace  {i) 
may  be  relied  on  by  the  other  side,  but  is  not 
in  point.  There  Peaee  had  mortgaged  land 
to  Lant  for  400/.,  and  afterwards  borrowed 
1,000/.  more  of  him,  and  mortgaged  oth<T 
land  to  him  as  a  security  for  the  whole 
1,400/.  It  was  there  held  that  an  ai 
valorem  stamp  upon  the  last  mortgage  of 

(1)  3  Ad.  &  El.  89  :  s.  c.  4  Law  J.  Brp.  {n*) 
K.B.  197. 

(2)  8  Ibid.  248 :  s.  c.  7  Uw  J.  Rep.  (kjl)  O-B. 
135. 
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1,0002.  was  necestary,   and  also  a  deed 
stamp  upon  the  fiesh  security  upon  the  400<. 
In  the  present  case  there  is  not  any  fresh 
security.     Brow*  v.  Pegg{9>)  will  also  be 
relied  upon.     There  the  facts  were  these : 
Pegg  had   demised   premises   to  Vale  for 
1,000  years  as  security  for  a  loan,  and  by 
a  subsequent   deed   charged   the  premises 
with  the  payment  to  Vale  of  a  further  loan, 
making  the  whole  150i.     Vale  pressed  for 
the  money,  and  Brown,  Joseph  Cleaver,  and 
Ann   his   wife,  having  agreed  to  advance 
it,  an  indenture  was  executed,  whereby,  in 
consideration  of  the  payment  of  the  1602. 
to  Vale  by  Brown   and  Joseph  and  Ann 
Cleaver,  and  of  152.  advanced  by  them  to 
Pegg,  the  latter  conveyed  the  land  in  fee 
to  Brown,  Joseph  and  Ann  Cleaver,  with  a 
proviso  for  reconveyance  on  payment  by 
Pegg  of  the  1652.  and  interest.     Vale  also 
assigned  the  term  of  1,000  years  to  Brown, 
Joseph  and  Ann  Cleaver.     It  was  held  that 
a  deed  stamp  was  necessary,  on  the  ground 
that  the  conveyance  in  fee  created  a  new 
security.     That  reason,  however,  does  not 
apply  to  the  present  case,  because  here  both 
mortgages  are  in  fee.     The  defendant  will, 
no  doubt,  rely  upon  a  passage  in  5  Jarman't 
Conveyancing,  by  Sweet, p. 541, tit.  'Mort- 
gages,' where  it  is  said  in  reference  to  Doe 
d.  Hartley  v.  Gray,  "  It  was  not  necessary 
(as  we  have  seen)  to  decide  whether  the 
deed  then  adjudged  to  be  a  transfer  of  a 
mortgage,  required  a  common  deed  stamp 
in  addition  to  the  ad  valorem  duty  on  the 
further  advance,  as  the  aggregate  amount  of 
duty  impressed  thereon  was  more  than  suf- 
ficient to  cover  both.     The  point,  however, 
seldom  arises  in  practice,  as  the  deed  com- 
monly contains  a  covenant  to  pay  the  extra 
debt,  or  some  other  additional  matter  ex- 
traneous to  the  instrument,  considered  aa 
a  transfier  of  mortgage  properly  so  called ; 
and   therefore  rendering  it  unquestionably 
liable  to  the  additional  stamp  in  question." 
There,  however,  the  language  is  not  to  be 
ascribed  to  Mr.  Jarman,  but  to  the  editor 
of  the  work.     Doe  d.  Bamei  v.  Rowe  (4) 
ia  in  point.     He  also  referred  to  Doe  d. 
Bowman  v.  Lewit  (5). 

(3)  6  Q.B.  R«p.  1 ;   s.  o.   13  Uw  J.  R«p.  (n.s.) 
Q.B.  270. 

(4)  4  Bing.  N.C.  737. 

{S)   13  Mee.  &  Wela.  241 ;  ».  c.  IS  Uw  J.  Rep. 
(M.S.)  Ezcb.  200. 


J.  Henderson,  contr^. — First,  the  deed 
of  1837  is  an  entirely  new  transaction,  and 
a  new  security ;  for  it  secures  the  sum  of 
2,7232.  instead  of  1,0002.  It  differs  also 
from  the  old  deed  in  many  respects ;  that 
deed  was  in  the  nsual  form,  the  estate  being 
defeasible  on  the  ordinary  condition;  but 
the  present  indenture  gives  an  absolute 
power  of  selling  the  premises,  and  contains 
a  covenant  to  pay  the  sum  originally 
secured,  together  with  a  further  sum.  There 
is  also  a  difference  between  the  two  deeds  as 
to  the  days  of  payment  of  the  principal  and 
interest.  Secondly,  as  respects  the  sum  of 
1,0002.,  the  indenture  ought  to  have  had 
a  common  deed  stamp  affixed.  The  3rd 
section  of  the  3  Geo.  4.  c.  117.  throws 
some  light  upon  this  subject;  it  enacts, 
that  where  any  deed  or  other  instrument 
made  as  an  additional  security  for  any  sum 
of  money  secured  by  any  bond  on  which 
the  ad  valorem  duty  on  bonds  shall  have 
been  paid,  such  deed  shall  foe  exempted 
from  the  ad  valorem  duties  on  mortgages, 
and  shall  be  chargeable  only  with  the  ordi- 
nary duty  on  deeds;  but  if  any  further  sum 
shall  be  added  to  the  principal  money  already 
secured,  the  ad  valorem  duties  shall  be 
added,  in  respect  of  such  further  sum.  In 
this  case,  the  decision  in  Brown  v.  Pegg 
is  a  direct  authority  that  a  deed  stamp  is 
necessary ;  for  the  covenants  for  the  payment 
of  interest  on  different  days  from  those 
specified  in  the  mortgage  of  1773,  together 
with  the  power  of  sale,  render  the  deed  of 
1837  a  new  security  within  the  principle  of 
that  case.  Lant  v.  Peace  is  also  in  point. 
Cur.  adv.  vult. 

Parke,  B.  now  delivered  the  judgment 
of  the  Court. — This  was  an  action  of  cove- 
nant for  non-payment  of  mortgage  money 
and  interest  to  the  plaintiff,  argued  at  the 
sittings  after  last  term,  upon  a  plea  of  non 
estfaclum.  The  only  question  was,  whether 
the  indenture  was  properly  stamped.  My 
Brother  Wightman,  before  whom  the  case 
was  tried  at  Liverpool,  reserved  the  point, 
and  the  case  was  argued  at  the  Sittings  after 
last  term,  before  my  Brothers  Alderson, 
Rolfe,  Piatt,  and  myself.  The  indenture 
was  on  a  62.  stamp,  with  the  proper  pro- 
gressive duty.  It  was  dated  in  1837,  and 
recited  a  prior  mortgage  in  fee  by  Jones,  the 
original  mortgagor  of  certain  messuages  to 
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John  Mercer,  by  indenture  of  1773,  for  the 
sum  of  600i.,  and  further  charges  to  the 
amount  of  400J.  in  favour  of  Mercer  and 
Rogers,  his  devisee ;  and  further,  that  the 
defendant  was  heir-at-law  of  Jones,  and 
that  1,000/.  was  still  due  to  Rogers  on  the 
security  of  the  said  messuage,  and  that  the 
plaintiff  had  agreed  to  pay  the  1,000/.  to 
Rogers,  and  that  the  pluntiff  had  also  ad- 
vanced to  the  defendant  the  further  sum  of 
l,723i.;  and  it  was  witnessed  that  Rogers, 
in  consideration  of  the  1,000/.  paid  to  him 
by  the  plaintiff,  at  the  request  of  the  defen- 
dant, and  the  defendant,  in  consideration 
of  the  1,723/.  conveyed  to  the  plaintiff  the 
messuages,  &c.  in  fee,  subject  to  a  proviso 
of  redemption  on  payment  of  2,723/.  to  the 
plaintiff.  This  indenture  contains  a  cove- 
nant by  the  defendant  to  pay  the  a^regate 
mm  of  2,723/.  on  different  days  from  those 
q>eeified  in  the  original  mortgage  of  1778, 
which  was  produced  on  the  trial,  and  also  a 
power  of  sale  for  the  whole  sum,  which  was 
not  inserted  in  the  first  mortgage.  Mr. 
Henderson  argued  that  the  stamp  of  6/., 
which  was  the  proper  ad  valorem  duty  on  a 
mortgage  for  1,723/.,  was  insufficient,  and 
that  there  ought  to  have  been  some  fiirther 
duty  paid.  The  question  arises  on  the 
proper  construction  of  the  3  Oeo.  4.  c.  117, 
which  repealed  the  duties  on  transfers 
of  mortgages  contained  in  the  schedule  to 
55  Oeo.  3.  c.  184.  Under  the  act  of  8 
Geo.  4,  if  there  is  nothing  but  a  transfer  of 
the  mortgage,  a  stamp  duty  of  1  /.  1 5*.  is 
imposed,  with  a  progressive  duty  according 
to  the  number  of  words ;  if  any  further  sum 
of  money  is  added  to  the  principal  sum  of 
money  secured,  the  ad  valorem  duty  on 
mort^es,  payable  by  the  former  act,  is  to 
be  chugged  only  in  respect  of  such  further 
money.  The  decision  in  the  case  of  Doe  d. 
Bamet  v.  Rome  establishes  that  if  there  be 
a  transfer  of  the  former  security  only,  and  a 
new  advance  upon  the  same  security  for  a 
sum  of  money,  the  ad  valorem  duty  on  the 
latter  is  sufficient,  and  no  further  stamp  is 
necessary.  But  if,  besides  the  transfer  of 
the  former  mortgage,  a  fresh  security  is 
added  for  the  sum  originally  lent,  as  when 
the  first  mortgage  is  of  a  term,  and  the 
second  conveys  a  fee  to  secure  the  old  and 
new  advances  on  one  aggregate  sum,  it  has 
been  decided  that  a  further  stamp  is  neces- 
«ury,  by  the  case  of  Brown  y.  Pegg,  such  a 


ease  not  fidling  within  Uie  provisions  of  the 
3  Geo.  4.  c.  117.     We  cannot  distiogniih 
this  frt>m  the  present  case.     This  is  not  a 
transfer  from  the  first  mmrtgagee  to  the 
plaintiff,  giving  him  only  the  same  secuity 
which  he  had,  and  the  same  right  to  the 
land  conveyed ;  but  here  is  a  fiesh  coveasnt 
from  the  defendant  to  the  plaintiff,  to  pay 
at  different  times,  the  original  advance  i^ 
1,000/.,  as  well  as  the  subsequmt  advance 
of  1,723/.;   and  here  is  also  a  power  to 
raise  the  former  as  well  as  the  latter  sum, 
by  sale  of  the  estate.     The  deed,  therefim, 
contains  more  than  a  transfer  of  the  oU 
mortgage,  and  the  advance  of  a  further  som; 
and  consequently  requires  a  further  stJHop 
than  the  ad  valorem  on  the  new  advance. 
We  yield  reluctantly  to  the  objection ;  and 
decide  that  the  rule  must  be  made  abso- 
lute, unless  the  plaintiff  chooses  to  have  a 
new  trial,  on  payment  of  coats,  in  order  to 
have  the  deed  re-stamped  with  a  pnoper 
stamp. 

Rule  aecordiugUf. 


1847.       \     CLARK    r.    MEWSAM   AMD  E»- 

May25.  /  wards. 

Railway — Scrip  Certificate — Forgery— 
11  Geo.  4. 4- 1  Will.  4.  c.  66.  ».  10.— ^wst 
Trespass — Misdirection — Criterion  of  Da- 
mages — Motives. 

A  railway  scrip  eert^ieate  m  thefiOim- 
ing  form  is  not  an  "  oeeonnttMe  receipt 
within  the  11  Geo.  4.  4- 1  WilL  4.  c.  66. 
s.  10,  and  the  forgery  of  it  doe*  not  omomt 
to  felony: — *' 1845.  Scrip.  Buetinf- 
homskire  Railway  (and  Oxford  and  BUtd*- 
ley  Junction).  ProviuonaUy  reyitleroi. 
Capital  2,260,000/.,  m  share*  of  20L  eatk. 
No.  101,801  to  101,850.  Deposit  Hts. 
per  share.  The  hMer  of  tM*  vomAct  ii 
entitled  to  fifty  shares  in  the  above  unif 
taking,  he  having  signed  the  *u6*tiiitnf 
agreement  and  parUawuntary  eomtrmet,  fM 
the  deposit  as  above,  and  agreed  tofaf^ 
calls  in  respect  of  the  said  share*.  Ihf  ttilf 
of  the  provisional  committee  of 
W.  H,  secretary." 

Where  a  joint  trespass  has  &««■ 
damages  are  not  to  be  assessed 
the  act  of  the  least  or  the  ntost 
defendants,  but  according  to  the 
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plaintiff  has  naiained  from  the  joint  act  of 
the  trespassers;  and  in  such  a  ease  the 
motives  of  the  defendant  are  not  material 
mkss  they  tend  to  aggravate  or  miligate  the 
injury  sustained  by  the  plaintiff. 

Trespass  for  assault  and  false  imprison- 
ment. The  defendants  pleaded,  first,  not 
guilty;  secondly,  that  the  plaintiff  delivered 
to  the  defendant  certain  documents  purport- 
ing to  be  scrip  certificates  of  shares  in  the 
Buckinghamshire  Railway,  and  the  Oxford 
and  Bletchley  Junction  Company.  That 
the  defendants  were  informed,  and  believed, 
as  the  fact  was,  that  the  said  certificates  had 
been  feloniously  forged,  and  having  good  and 
probable  cause  of  suspicion,  and  vehemently 
and  sincerely  suspecting  and  believing  the 
plaintiff  to  have  been  guflty  of  the  offence 
of  uttering  the  certificates,  knowing  them  to 
have  been  forged,  therefore  gave  him  in 
charge. 

Replication,  de  injurid. 
At  the  trial,  before  Pollock,  C.B.,  at  the 
Guildhall  Sittings,  after  Michaelmas  term, 
1846,  the  following  facts  appeared: — The 
plaintiff,  having  received  from  a  person  named 
Richards  the  scrip  certificates  in  question  de- 
livered them  to  the  defendant  Edwards  for 
sale,  received  the  proceeds  from  him  and 
handed  them  over  to  Richards.   On  the  cer- 
tificates proving  to  be  forgeries  the  plaintiff 
was  applied  to  by  the  defendant  Edwards, 
when  he  expressed  his  desire  to  do  what 
was  right  and  just  in  the  matter,  and  enter 
into  an  agreement  for  repaying  the  amount 
received  by  him.     He  was  afterwards  how- 
ever taken  before  a  magistrate,  when  upon 
Richards  making  his  appearance,  and  giving 
a  statement  of  tiie  plaintiff's  share  in  the 
transaction,  the  latter  was  discharged.     It 
appeared  tiiat  the  defendant  Edwards  had 
been  more  active  than  the  other  defendant 
Newsam  in  causing  the  plaintiff  to  be  appre- 
hended.    The  following  was  the  form  of  the 
scrip  certificate : — "  1846.     Scrip.     Buck- 
hamshire  Railway  (and  Oxford  and  Bletch- 
ley   Junction).      Provisionally    registered. 
Capital  2,250,0002.  in  shares  of  20l.  each. 
No.  101,801  to  101,850.     Deposit  21.  2s. 
The  holder  of  this  voucher  is  entitied  to 
fifty   shares  in  the  above  undertaking,  he 
having  signed  the  subscribers'  agreement 
and  parliamentary  contract,  paid  the  deposit 
as   above,  and  agreed  to  pay  all  calls  in 
New  Series,  XVI.— Bxcheq. 


respect  of  the  said  shares.  By  order  of  the 
committee  of  management,  W.-  Harding, 
secretary." 

Under  these  circumstances,  it  was  con- 
tended, on  behalf  of  the  plaintiff,  that  as 
Newsam  had  joined  in  the  act  of  false  im- 
prisonment it  was  immaterial  that  his  mo- 
tives were  not  so  culpable  as  those  of  the 
defendant  Edwards,  inasmuch  as  the  da- 
mages were  to  be  given  with  reference  to 
the  act  and  motives  of  Edwards,  the  most 
guilty  party. 

It  was  further  objected,  on  the  part  of  the 
plaintiff,  that  the  forging  of  the  scrip  certi- 
ficates in  question  did  not  amount  to  felony, 
as  they  could  not  be  considered  accountable 
receipts  within  the  meaning  of  1 1  Geo.  4.  & 
1  Will.  4.  c.  66.  s.  10,  and  therefore  that 
the  plea  was  not  proved. 

The  learned  Lord  Chief  Baron  directed  the 
jury,  that  when  the  question  related  to  the 
motives  of  the  parties  damages  were  to  be 
given  according  to  the  acts  of  the  most  in- 
nocent and  not  the  most  guilty ;  and  as  to 
the  other  point  he  directed  the  jury  to  assess 
the  damages  contingently  upon  the  qaestion, 
whether  tiie  act  of  the  plaintiff  amounted  or 
not  to  a  felony.  The  jury  returned  a  ver- 
dict fi>r  the  plaintiff,  assessmg  the  damages 
contingendy  at  one  farthing. 

Sir  F.  Thesiger,  on  behalf  of  the  plain- 
tiff, having  obtained  a  rule  for  a  new  trial, 
on  the  ground  of  misdirection, — 

Watson  and  Greenwood,  for  the  defen- 
dants, shewed  cause. — There  are  two  ques- 
tions in  this  case :  first,  whether  th^  for- 
gery of  railway  scrip  is  a  felony  within 
the  Stat.  1  Will.  4.  c.  66.  s.  10.  Secondly, 
whether  the  Lord  Chief  Baron  properly 
directed  the  jury.  As  to  the  first  point, 
it  is  submitted  that  railway  scrip  is  a  re- 
ceipt for  money  within  the  meaning  of 
the  statute  11  Geo.  4.  &  1  WQl.  4.  c.  66. 
8. 10.  The  words  of  the  act  are :  "  If  any 
person  shall  forge,  &c.  any  acquittance  or 
receipt,  either  for  money  or  goods,  or  any 
accountable  receipt  either  for  money  or 
goods  with  intent  to  defraud  any  person," 
&c.  The  document  in  question  is  either  an 
"  acquittance  or  receipt  for  money,"  or  "  an 
accountable  receipt  for  money" — Tomhins 
V,  Ashhy{V). 

(1)  6  B.&C.fi41;  8.C.5UWJ.  IUp.K.B.  2M. 
2Q 
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[AtDERSON,  B.— Who  has  received  the 
money  in  -this  case  ?] 

That  is  immaterial.  The  scrip  certificate 
amounts  to  a  statement  that  two  guineas  per 
share  have  been  recdved,  and  therefore  it  is 
an  "  acquittance,"  The  act  of  parliament 
was  intended  to  apply  to  any  receipt  which 
acknowledges  that  money  had  been  received. 

[Alderson,  B. — It  is  not  an  "account- 
able receipt."] 

Here  the  secretary,  by  the  order  of  the 
directors,  certifies  that  money  has  been  paid. 

[Alderson,  B. — The  document  is  merely 
a  certificate  that  the  holder  of  it  is  entitled 
to  shares.] 

[Platt,  B. — Suppose  the  benchers  of 
one  of  the  inns  of  court  had  determined  not 
to  receive  a  member  from  another  inn  with- 
out a  certificate  of  his  dues  having  been 
paid :  according  to  your  argument  that 
document  would  be  a  receipt.] 

It  would.  It  is  not  necessary  that  this 
paper  should  be  a  receipt  within  the  terms 
of  the  Stamp  Act— The  King  v.  Rice  {2), 
The  Queen  v.  Boardman(S). 

[Alderson,  B.  —  It  is  not  a  forgery 
within  the  statute ;  it  is  a  forgery  at  com- 
mon law.  Suppose  a  man  has  goods  in 
his  possession,  and  it  is  doubtful  whether  he 
has  paid  for  them,  and  a  by-stander  certifies 
that  the  goods  have  been  paid  for,  can  that 
document  be  called  an  acquittance  or 
receipt  ?] 

[Pollock,  C.B. — ^We  are  all  of  opinion 
that  the  forgery  of  this  document  does  not 
amount  to  forgery  within  the  act  of  parlia- 
ment.] 

Secondly,  the  damages  were  properly 
assessed  in  this  case.  The  Judge  directed 
the  jury  that  when  the  question  related  to 
the  motives  of  parties,  damages  ought  to  be 
given  according  to  the  acts  of  the  most  in- 
nocent of  the  parties;  and  it  is  submitted 
that  under  the  circumstances  of  this  case, 
that  mode  of  directing  the  jury  was  correct. 
It  was  certainly  not  objected  to  at  the  trial. 

[Pollock,  C.B. — Sir  Frederick  Thesiger 
■aid  he  was  entitled  to  damages  as  against 
the  worst  of  the  two  guilty  parties ;  and  he 
compared  the  case  to  that  of  an  assault.  I 
thought  that  where  two  persons  are  con- 
cerned in  apprehending  a  third  party,  there 

(2)  6  Car.  &  Pay.  634. 
(S)  2  Moo.  &  Rob.  147. 


being  no  conspiracy  between  them,  and  one 
acts  bond  fide,  he  would  not  be  responsible 
for  the  malicious  act  of  the  other  pwty.] 

The  question  is,  what  damage  had  the 
party  sustained  ?  and  the  Judge  directed  the 
jury  to  take  all  the  circumstances  of  the  case 
into  their  consideration. 

[RoLFE,  B. — The  question  is,  what  injury 
has  the  plaintiff  sustained  from  the  conduct 
of  both  defendants?] 

In  this  case  there  was  no  bad  motive  on 
the  part  of  Newsam,  and  therefore  no  injury 
arising  from  that  source.  The  motives  of 
the  party  would  be  matter  for  the  considera- 
tion of  tiie  jury. 

Sir  F.  Thitiger,  Humfrey  and  Innet, 
control  were  not  called  on. 

Pollock,  C.B. — There  must  be  a  new 
trial  in  this  case.  The  true  rule  is,  that  the 
motives  of  the  party  doing  the  injury  are 
generally  immaterial.  The  party  injured  is 
entitled  to  compensation  proportioned  to  the 
injury  he  has  sustained.  The  question  in 
tlus  case  was  finally  left  to  the  jury  correctly, 
although  they  may  have  been  misled  by  the 
former  part  of  the  summing  up  into  thinking 
that  the  damages  ought  to  be  assessed  against 
the  least  guilty  party.  There  may  be  cases 
where  the  motive  of  a  party  may  be  most 
important  with  reference  to  the  injury.  But 
here  it  would  be  unjust  to  make  the  malig- 
nant motive  of  one  party  operate  injuriously 
against  the  other  who  was  innocent. 

Alderson,  B. — I  am  of  the  same  opinion. 
The  criterion  of  damages  is  the  injury  the 
plaintiff  has  sustained  from  the  joint  act  of 
the  trespassers.  The  question,  therefore,  is, 
what  each  defendant  has  done  in  the  matter. 
Two  parties  acting  together,  beat  a  tliiid 
party,  one  gently,  the  other  violently ;  the 
point  for  consideration  is  the  aggregate  in- 
jury sustained  fr«m  the  acts  of  both.  The 
damages  are  not,  in  my  opinion,  to  be  as- 
sessed as  against  the  worst  of  the  two,  but 
with  reference  to  the  joint  act  of  bodi. 
With  respect  to  the  question  of  motives:  if 
the  motives  make  the  injury  more  painful, 
that  is  to  be  taken  into  the  consideration  of 
the  jury.  So  in  a  joint  act  of  trespass,  if 
the  motive  of  one  of  the  parties  mitigates  die 
suffering  of  the  plaintiff,  it  also  has  the 
effect  of  mitigating  the  damages  as  against 
that  trespasser. 

RoLPE,  B.— I  am  of  the  same  opinion. 
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Where  parties  are  liable  to  be  sued  jointly, 
each  is  responsible  for  the  joint  act. 

Platt,  B. — The  plaintifif  in  this  case  is 
entitled  to  have  full  compensation  for  the 
iiqury  inflicted  upon  him.  If  two  oarties 
concur  in  a  trespass,  one  being  very  active, 
the  other  taking  but  a  slight  part,  they  are 
responsible  for  the  injury  which  results  from 
their  jmat  act. 

Rule  adsoltUe. 


.} 


JONES  V.  JONES  AND  ANOTHER. 


184? 
April 20 

Demurrer  —  Negative  Pregnant  —  Sta- 
tute of  Limitations,  8^4  Will.  4.  c.  27. 
M.  2.  and  15. 

To  an  action  of  tretpan  quare  dausum 
Ixgit,  the  d^endant  pleaded,  fourthly,  that 
the  close  was  the  freehold  of  H,  and  that 
the  defendants,  as  his  servants,  and  by 
his  command,  committed  the  alleged  tres- 
passes. The  plaintiff  repUed  that  the  defen- 
dants did  not,  as  servants  of  H,  and  hy  his 
command,  commit  the  trespasses : — Held,  on 
special  demurrer,  that  the  replication  teas 
bad  as  iiuolving  a  negative  pregnant.  The 
defendant  pleaded,  fifthly,  deducing  title  by 
an  inclosure  act  to  an  allotment  of  land, 
including  the  locus  in  quo,  to  one  T.  T, 
who  entered  and  became,  and  continued  pos- 
sessed thereof,  just  before  the  said  time 
when,  ifo.  The  plea  then  justified  the  tres- 
pass by  the  defendants,  as  servants  of  T,  T, 
and  by  his  command.  The  plaintiff  replied 
(Aat  the  defendants  entered  and  committed 
the  trespasses,  after  the  pastil^  of  the  3^4 
WiU.  4.  c.  27;  that  the  entry  was  made 
to  recover  the  said  close  in  which,  ^c. ;  that 
the  right  to  make  such  entry  did  not  first 
accrue  to  T.  T,  or  the  defendants,  or  to  any 
person  through  whom  T.  T.  or  the  defen- 
dants claimed  the  estate  in  the  said  close  at 
any  time  within  twenty  years  next  before 
such  entry: — Held,  on  special  demurrer, 
that  the  replication  was  good,  it  being  suffi- 
cient for  the  plaintiff  to  brit^  the  case  within 
the  2nd  section  of  the  statute ;  and  that  if  the 
defendants  sought  to  avail  themselves  of  a 
right  of  entry  under  the  1 5th  section,  they 
ought  to  plead  it  in  a  rejoinder. 

Trespass  quare  clausum  fregit. 

Fourth  plea,  that  the  said  close  in  which, 


&c.,  was  the  close,  soil  and  freehold  of  one 
Thomas  Holt;  wherefore  the  defendants, 
as  the  servants  of  the  said  T.  Holt,  and  by 
his  command,  at  the  several  times  when, 
&c.,  committed  the  alleged  trespasses. 

The  fifth  plea  stated,  that  from  time  im- 
memorial, and  up  to  the  passing  of  an  act 
of  parliament  for  inclosing  lands  in  the 
parish  of  Hope  Mansell,  in  the  county  of 
Hereford,  the  close  in  which,  &c.  was  pwrcel 
of  the  manor  of  Hope  Mansell.  That  a 
tenement,  called  Upper  End,  within  the 
said  manor,  was  granted  by  the  lord  of 
the  manor  to  John  Jones ;  that  his  widow, 
Mary  Jones,  was  afterwards  admitted  to 
tiie  same.  That  I.  Trusted  was  admitted 
to  the  estate  of  Upper  End,  as  trustee 
of  Mary  Jones.  The  plea  then  stated 
that  the  said  close  in  which,  &c.  was 
awarded  to  M.  Jones  by  a  commissioner 
under  the  General  Inclosure  Act.  That  I. 
Trusted  was  appointed  by  her  will  her  trus- 
tee of  the  allotment  so  allotted  to  her  in 
i%ht  of  the  Upper  End  estate,  to  and  for 
the  use  of  George  Jones,  the  defendant. 
That  by  an  award  made  by  a  commissioner 
under  the  General  Inclosure  Act,  the  said 
close  in  which,  &c.  was  then,  and  long 
before  the  first  of  the  said  several  times 
when,  &0.,  allotted  to  the  said  Mary  Jones, 
in  compensation  for  all  rights  and  interest 
in  Upper  End.  That  it  was  agreed  by  John 
Jones  the  younger,  George  Jones,  the  de- 
fendant, and  the  plaintifi*,  to  refer  the  divi- 
sion of  the  allotment  to  an  arbitrator,  who 
awarded  that  the  said  G^eorge  Jones,  bis 
heirs,  &&,  or  the  said  I.  Trusted  and  his 
heirs,  in  trust  for  the  said  George  Jones, 
should  stand  seised  of  all  that  piece  of  land 
containing  by  admeasurement  twenty  five 
acres  and  thirty  perches,  hang  another  part 
of  the  said  allotment  so  awarded  to  the 
said  Mary  Jones.  That  the  said  close  in 
which,  &o.,  in  the  declaration  mentioned, 
was  parcel  of  the  said  twenty-five  acres 
and  thirty  perches  of  land  so  awarded  to  the 
said  I.  Trusted,  in  right  of  the  said  estate 
of  Upper  End.  The  plea  then  stated  the 
death  of  I.  Trusted,  and  that  Thomas 
Trusted,  his  eldest  son  and  heir,  entered 
into  the  said  close  in  which,  &c.,  and  then 
became  and  remained  until  just  before  the 
first  of  the  said  several  times  when,  &c., 
lawfully  possessed  of  the  same.  The  plea 
then  gave  express  colour  to  the  plaintifi'. 
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Fortetcue  replied. 


Cur.  adv.  vaU, 


The  judgment  of  the  Court  was  now  de- 
livered  by — 

Pollock,  C.B. — On  the  argument  of  this 
case  we  intimated  our  opinion,  that  if  a  new 
trial  of  the  issue  shoidd  be  awarded,  the 
plitintiff  should  have  liberty  to  amend. 
Having  determined  tliat  the  rule  nisi  for  a 
new  trial  should  be  discharged,  so  that  no 
amendment  can  now  take  place,  we  must  give 
judgment  on  the  demurrers.  To  a  decla- 
ration in  trespass,  there  is  a  plea  of  libervm 
ienemetUumot  Thomas  Holt,  and  a  justifica- 
tion of  the  trespasses  by  the  defendants  as 
his  servants,  and  by  his  command.  The 
replication  to  this  plea  is,  that  the  defendants 
did  not  as  the  servants  of  the  said  T.  Holt, 
and  by  his  command,  commit  the  alleged 
trespasses ;  and  there  is  a  special  demurrer 
to  this  replication  assigning  various  causes, 
and  amongst  others,  that  the  replication  is  a 
negative  pregnant.  On  the  argument  before 
us,  it  was  contended  that  the  doctrine  of 
negative  pregnant  might  be  now  considered 
as  a  dead  letter,  in  accordance  with  the  opin- 
ion of  Lord  Chief  Justice  Tindal,  expressed 
in  the  case  of  Bell  v.  Tuckett,  that  "  it  has 
not  been  much  regarded  of  late ;"  and  by 
reason  of  several  decisions  where  the  ob- 
jection has  not  prevailed,  viz.  the  case  of 
Pigam  v.  Oabom  and  Bennison  v.  Thelvell. 
In  those,  and  many  other  cases,  the  Courts, 
following  the  doctrine  laid  down  in  that  of 
Robinson  v.  Raylejf,  explained  in  De  Wclf 
V.  Bevan  (12),  have  allowed  several  fiu^  con- 
stituting one  point  of  defence  to  be  included 
in  one  traverse,  and  in  carrying  into  effect 
that  very  convenient  doctrine,  have  not  very 
strictly  followed  the  rule  which  forbids  a 
negative  pregnant ;  but  they  certainly  have 
not  decided  that  the  rule  does  not  prevail  in 
any  case.  On  the  contrary,  in  the  case  of 
Bett  V.  Twikett  my  Brother  Maule  says, 
that  the  doctrine  does  not  apply  to  that  case, 
where  it  was  understood  that  the  replication 
put  the  plaintiff  on  the  proof  of  all  the  alle- 
gations comprised  in  the  plea ;  and  he  dis- 
tingruishes  the  cases  of  negative  pregnant, 
which  were  cited  on  the  argument.  The 
cases  so  distinguished  very  closely  resemble 

(12)  18  Mee.  &  Wels.  160 ;  s.  c  14  Uw  J.  Kep. 
(n.s.)  Excb.  124. 


the  present,  and  appear  to  us  to  govern  it. 
In  the  case  too  ofMichaelv.  Myer3{lS)  the 
Court  of  Common  Pleas  by  no  means  treat 
the  doctrine  of  negative  pregnant  as  at  an 
end.  A  n^ative  preg^nant  is  objectionable 
on  the  ground  of  ambiguity.  It  is  a  form 
of  negative  expression,  which  rather  sup- 
poses an  affirmative  than  the  contrary ;  and 
every  plea  ought  to  contain  a  certain  afiur- 
mative  or  negative  of  any  single  point  in 
question— Co.  Litt.  126,  a,  Gilb.  HiH.  C.P. 
153,  Stephen  on  Pleadinff,  381.  Thus  Lord 
Coke  says — Co.  Litt.  126,  a,  "ne  dona 
pas  per  le  Cut,"  is  bad,  because  it  implies 
a  gift  by  parol,  and  is  not  a  direct  negative. 
The  case  in  the  Year  Book,  26  Hen.  6. 
fol.  46,  47,  referred  to  in  Bae.  Ahr.  '  Pleas 
and  Pleading,'  I,  6,  and  which  was  cited  in 
the  case  of  Bell  v.  Twkett,  was  another 
instance.  In  waste,  the  plea  was  that  the 
defendant  cut  down  by  the  command  of 
the  predecessor  of  the  plaintiff,  and  a  repli- 
cation that  he  did  cut  die  trees  by  his  com- 
mand, was  held  bad.  Yelverton  says  it 
ought  to  have  been  that  the  predecessor 
did  not  command.  In  Myn  v.  Cole,  a 
replication  to  a  plea  justifying  under  the 
licence  of  the  plaintiff's  daughter,  traversing 
that  he  entered  per  lieentiam  tuam,  was  held 
bad,  as  a  negative  pr^nant.  This  traverse 
might,  as  Mr.  Serj.  Ste^dKU  observes, 
(Steph.  'on  Plead.  424, 2nd  edit.^,  and  the 
same  remark  applies  to  the  case  in  the  Year 
Book,  imply  that  a  licence  was  given, 
though  the  defendant  did  not  enter  by  it; 
it  is  therefore  pregnant  with  the  admission 
that  the  licence  was  given,  and  yet  it  is  not 
expressly  admitted;  and  it  is  in  doubt 
whether  the  plaintiff  means  to  deny  the 
licence  or  the  entry  by  virtue  of  it.  In  the 
case  of  AtibtTy  v.  James  (14),  the  replication 
of  non  moderate  cattigavit  was  held  bad  on  a 
similar  ground.  In  the  present  case,  the 
replication  is  clearly  open  to  the  same 
ohjection.  It  implies  an  admission  that 
there  was  a  command,  and  yet  does  not 
expressly  admit  it,  and  leaves  it  uncertain 
what  the  question  is.  Farther,  it  would  be 
true,  if  the  defendants  did  not  enter  at  all, 
and  therefore  would  be  a  denial  of  the  very 
fact  which  both  parties  previously  admitted. 
We  must  therefore  hold  it  to  be  ill  pleaded. 

(13)  6  Man.  &  Gr.  709 ;  ».  c.  13  Law  J.  Rep. 
(wa)  C.P.  14. 

(14)  1  Ventr.  70. 
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unless  we  are  prepared  to  say  that  the  rule, 
that  every  tiavene  shall  be  unambiguous 
and  not  contain  a  negative  pregnant  is  ex- 
ploded, which  we  certainly  are  not  autho- 
rized to  say. 

In  this  replication  the  plaintiff  should 
have  pursued  the  ordinary  form :  he  should 
have  replied,  admitting  the  liberum  teue- 
mentum,  de  it^urid  absque  retiduo  causee,  or 
generally  that  the  defendants  committed  the 
trespass  de  injurid  without  the  command 
of  Holt.  We  therefore  think  our  judgment 
should  be  for  the  defendants  on  the  demur- 
rer to  the  replication. 

.  We  have  now  to  dispose  of  the  demurrer 
to  the  replication  to  the  fifth  plea.  This 
plea  deduces  a  title,  by  an  inclosure  act,  to 
an  allotment  of  copyhold  land,  comprising 
the  loctu  in  qtto,  to  one  trustee,  a  trustee  fox 
the  defendant  Jones.  It  states  his  entry  and 
possession,  until  just  before  the  time  of  the 
farespasses ;  then  gives  express  colour  to  the 
plaintiff,  and  states  his  possession  at  the 
time  of  the  trespasses  under  a  charter  of 
demise  without  livery,  and  the  defendants 
justify  the  trespasses  complained  of  as  the 
servants  of  Trusted,  and  by  his  command. 
To  this  plea  there  is  a  replication  that 
the  deSsndants  entered  and  committed  the 
trespasses,  after  the  passing  of  the  Limita- 
tion Act,  and  after  the  31st  of  December 
1838,  and  avers  that  the  entry  was  made 
for  the  purpose  of  recovering  the  close  iu 
which,  &c.,  and  that  the  supposed  right  to 
enter  did  not  first  accrue  to  Trusted,  or  the 
defendants,  or  any  person  through  whom 
they  claim  the  estate  and  interest  in  the 
close,  at  any  time  within  twenty  years  before 
making  that  entry,  and  that  by  reason 
thereof  the  supposed  right  of  Trusted  and 
the  defendants,  aa  his  servants,  wm  extin- 
guished. To  this  replication  there  is  a 
demurrer,  assigning  various  causes,  and 
raising  a  question  of  considerable  import- 
ance. That  question  is,  whether  plaintiff, 
who  is  admitted  to  be  in  possessicm,  and 
who  seeks  to  displace  the  title  under  which 
the  defendant  claims,  on  the  ground  that  it 
is  barred  by  the  Statute  of  Limitations,  3  & 
4  Will.  4.  c  27,  mast  shew  what  that  title 
was,  and  bow  it  was  barred,  the  statute 
providing  that  the  tw^ity  years  should  run 
from  different  dates,  according  to  the  nature 
of  the  title,  and  the  character  of  the  party  in 
possession  at  th|e  commencement  of  the 


twenty  years.     That  the  plunti^  tha  pvto 
in  possession,  need  not  shew  title  in  Amm^T 
seems  to  us  to  be  clear.     His  case  is,  thirt 
the  estate  under  which  the  defendants  claim 
has  been  extinguished,  and  conseqontly 
his  own  possession,  whatever  it  is,  cannot 
be  disturbed.     He  is  not  in  the  sitnation  of 
a  plaintiff  admitting  the  freehold  still  to  be 
in  the  defendant,  for  such  a  plaintiff  miut 
shew  what  estate  he  claims  under  him  is 
his  replication,  as  a  term  of  years  or  tbs 
like.     If  this  were  a  plea  of  liberum  tat' 
menitint  in  the  ordinary  form,  at  the  timettf 
Uie  trespass,  the  traverse  of  tha  aveimentot 
freehold  would  have  raised  the  qaest)M^ 
whether  it  had  been  extinguished  at  that 
time  by  the  lapse  of  twenty  years.    Bat 
the  form  of  this  plea  stating  the  conveyann 
of  the  estate,  and  deducing  it  to  Tnuted, 
prevents  that  course.     The  estate  must  be 
shewn  by  pleading  oa  the  plaintiff's  side 
to  have  ceased.     Is  it  enou^  then  to  avec 
that  twen^  yean  have  elapsed  since  the 
title  accrued,  so  as  to  bring  the  case  witbia 
the  2nd  section,  which  gives  the  role,  or 
must  the  special  facts  be  stated  to  bdag  it 
within  other  sections?  As  the  fact,  whetbet 
the  time  has  elapsed  ox  not,  Ilea  more  within 
the  defendants'  knowledge  than  the  plain- 
tiff's, who  is  merely  in  possession,  and  may 
have  been  so  for  a  day  only,  and  does  not 
necessarily  claim  iwder  one  who  had  been 
in   possession  before,   we  think  that  dw 
general  allegation  so  as  to  bring  tbeesM 
within  the  2nd  section  is  sufficient.    The 
defendant,  will,  on  that  issue,  have  ta  fmn 
that  he  entered  within  the  time  limited,  by 
•hewing  that  be  waa  dispossessed  or  diaoon- 
tinned  his  possession,  within  twoity  yean 
be£ate;  or  otherwise  bringing  himself  withia 
the  provisions  of  the  act. 

It  is  observable  that  the  plea  states  pot- 
session  by  Trusted  just  before  tha  time 
when,  &c.,  but  not  th^  it  was  within  tweaq^ 
years  before  the  subsequent  entry  by  tbe 

i>Iaintiff.  The  averment,  in  its  pnssat 
brm,  is  immaterial.  The  plea  would  hen 
been  good  without  it,  and  it  may,  tbtnfMb 
be  altogether  rejected  in  conaidrring  «l^ 
ther  the  replication  is  good.  It  ira^kv^ 
ever,  contended  by  Mr.  Fotteacoe^  kt  Vk 
able  argument,  that  it  is  not  eooa^&c  41 
plaintiff  to  allege  that  the  entry  watJgKMl 
twenty  years  after  his  title  accriMd»  ^tMftf 
the  case  might  "be  one  iu  whicb  dilltHB' 
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ment  would  be  trail,  and  yet  the  defendants 
would  be  entitled  to  enter.    If,  for  instance, 
the  land  had  been  in  the  possession  of  a 
younger  brother,  the  defendant  Jones  being 
the  heir,  such  possession,  he  argued,  if  the 
entry  be  after  the  act,  wonld  not  be  the 
possession  of  the  person  entitled,  but  before 
the  act  it  would.     If,  then,  a  brother  had 
been  in  possession  during  more  than  twenty 
years  before  the  act,  though  the  heir's  right 
of  entry  would  have   accrued   more   than 
twenty  years  ago  (for  during  the  whole  of 
such  possession  he  would  have  a  right  of 
entry)  he  certainly  ought  not  to  be  barred. 
The  same  observation  might  be  made  if  for 
twenty  years  before  the  act  the  lands  had 
been  occupied  by  tenants  at  will.     The 
answer  to  this  ailment  is,  that  the  lapse 
of  twenty  years  would,    by   the  express 
enactment  of  the  2nd  section,  be  a  bar;  but 
if  the  possession   of  the  brother,  or   the 
tenancy  at  will,  continued  at  the  time  of 
the  passing  of  the  act,  the  1 5th  section  pro- 
vides  a  remedy,  as  the  possession  would 
not  be  adverse,  and  the  entry  must  take 
place  within  five  years  after  the  passing  of 
the  act.     But  if  the  defendant  wished  to 
avail  himself  of  the  right  of  entry  under  this 
clause,  he  ought  to  plead  it  in  a  rejoinder, 
for  the  clause  is  by  way  of  proviso  or  defear 
xance  on  the  prior  clause,  and,  by  the  rules 
of  pleading,  ought  to  come  firom  the  party 
seeking  to  avail  himself  of  it.     If  the  posses- 
sion of  the  brother  or  the  tenant  at  will  had 
ceased  at  the  time  of  the  passing  of  the  act, 
though  for  a  short  time,  and  some  one  else 
bad  got  into  possession,  the  possession  was 
then  adverse,  and  the  15th  section  would  not 
apply.    Whether  the  defendant  Jones's  title 
would  in  that  case  have  been  totally  barred 
is  a  qtiestion.     If  it  would,  it  would  be  on 
the  ground  that  it  fell  within  the  enactment 
in  the  2nd  section,  limiting  the  twenty  years 
after  the  title  first  accrued,  and  not  within 
the  proviso  in  the  15th,  and  so  the  replica- 
tion would  be  supported.     If  it  would  not, 
(and  assuredly  every  endeavour  should  be 
made   to  construe   the  act  so  as  to  avoid 
such  a  consequence,)  it  would  be  by  holding 
that  the  title  did  not  first  accrue  till  the 
end  of  the  occupation  by  the  brother  or  of 
the  tenancy  at  will,  and  if  so,  the  replica- 
tion would  equaUy  be  sustained. 

For  these  reasons  we  think  the  replication 
sufficient^;  and,  therefore,  the  judgment  of 


the  Court  must  be  for  the  plaintiff  on  the 
demurrer  to  the  replication  to  the  fifth  plea. 
Judgment  accordingly. 


1846. 
June  S5. 


THE  ATTORNEY  GENERAL  V. 
HALLINO  AND  OTHERS. 


Court  of  Exchequer — Equity  Jurisdic- 
tion of,  03  Court  of  Revenue — Statute 
5  Vict,  e,  5. 

The  Court  of  Exchequer  has,  notteith- 
etanding  the  5  Viet.  e.  5,  retained  all  it$ 
actual  and  incidental  jurisdiction,  equitable 
as  well  as  legal,  which  it  has  as  a  court  of 
common  law ;  also  aU  its  proper  jurisdictkm 
as  a  court  of  revenue,  for  the  collection  of 
the  revenues  of  the  Crown,  whether  the 
jurisdiction  be  exercised  after  the  forms  of 
common  law  or  equity :  but  it  has  lost  all 
jurisdiction  as  a  court  of  equity  between  its 
officers  and  Crown  debtors  and  other  sub- 
jects of  the  realm,  before  incident  to  it  as  a 
court  of  revenue,  and  exercised  by  it  as  a  mere 
court  of  equity ;  also  all  its  usurped  jurisdie- 
tion  as  a  court  of  equity  between  subject  and 
subject,  which  it  exercised  de  focto  as  a  mere 
court  of  equity  in  the  court  ef  revenue. 

This  was  an  information  in  the  nature  of 
a  bill,  filed  by  the  Attorney  General  on  the 
equity  side  of  this  court  It  stated  that, 
by  the  Customs  R^ulation  Act,  3  ft  4 
Will.  4.  c.  52,  it  was  enacted,  "  that  every 
importer  of  any  goods  should,  within  four- 
teen days  after  the  arrival  of  the  ship  im- 
porting the  same,  make  perfect  entry 
inwards  of  such  goods,  or  entry  by  bill  of 
sight,  in  manner  thereinafter  provided,  and 
should  within  such  time  land  the  same ; 
and  in  default  of  such  entry  and  landing,  it 
should  be  lawful  for  the  officers  of  the 
Customs  to  convey  such  goods  to  the  king's 
warehouse.  The  information  then  set  forth 
the  other  enactments  of  the  same  statute, 
requiring  the  importers  to  deliver  to  the 
collector  or  comptroller  a  bill  of  entry  of 
the  goods,  and  to  pay  down  the  duties 
payable  on  the  goods  therein  mentioned, 
&c. ;  allowing,  in  certain  cases,  an  entry  by 
bill  of  sight,  on  which  the  goods  should  be 
provisionally  landed,  and  providing  for  the 
subsequently  making  a  full  and  perfect 
entry  thereof,  &c. ;  and  also  the  provisions 
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of  the  Customs  Duties  Act,  3  &  4  Will.  4. 
c.  56,  imposing  certain  dudes  of  Customs  on 
the  importation  of  manufactures  of  wool  not 
being  goat's  wool,  and  other  manufactured 
goods,  and  of  the  3  &  4  Vict  c.  17,  by  which 
an  additional  duty  of  51.  per  cent  was 
charged  upon  the  produce  and  amount  of 
all  the  duties  and  revenues  of  Customs  and 
Excise  charg^  and  collected  under  the 
management  of  the  Commissioners  of  Cus- 
toms and  Excise,  with  certain  exceptions 
therein  mentioned.  The  information  tiien 
stated,  that  during  the  months  of  July  and 
August  1841,  the  defendants  carried  on  the 
business  of  dealers  in  French  and  foreign 
silk,  &C.,  in  Cockspur  Street,  Westminster; 
and  were,  by  themselves  and  their  agents, 
in  the  habit  of  importing  from  France  and 
elsewhere  abroad  consignments  of  silk,  &c., 
upon  all  of  which  true  and  perfect  entries 
ought  to  have  been  duly  made,  upon  the 
importation  into  this  kingdom,  for  the  pur- 
pose of  enabling  the  duties  of  the  Custonu 
due  thereon  to  be  duly  collected ;  that  they 
employed  Messrs.  Christopher  &  Co.  as 
their  agents,  to  make  or  cause  to  be  made 
on  their  behalf,  as  the  importers  of  such 
goods,  the  necessary  entries  inwards  of 
goods  so  consigned  to  or  imported  by  them, 
and  cause  the  necessary  duties  to  be  paid 
thereon ;  that,  on  the  5th  of  July  1841,  a 
package  or  case  of  goods,  marked  H.  P.  S. 
354  (the  said  letters  being  intended  to 
denote  the  ownership  of  the  defendants,  as 
being  the  initials  of  the  defendants'  firm), 
arrived  in  the  port  of  London,  on  board  a 
vessel  called  the  Harlequin,  Sec,  which 
was  imported  by,  and  consigned  to,  the 
defendants.  It  then  stated  the  entry  and 
bill  of  sight  made  by  the  defendants'  agents 
on  the  importation  of  these  goods,  the 
warrant  granted  thereon  by  the  collector 
and  comptroller,  and  the  perfect  entry  made 
thereon  by  the  defendants'  said  agents  of 
such  goods,  as  consisting  of  goods  mana> 
factured,  of  the  value  of  31^.,  and  of  manu- 
factures of  wool,  not  goat's  wool,  of  the 
value  of  502. ;  and  alleged  that  the  o£Scer 
of  Customs,  whose  duty  it  was  to  have 
checked  such  entry,  and  to  have  seen  that 
it  was  a  true  and  perfect  entry,  being  in 
collusion  with  the  said  agents  and  with 
the  defendants,  permitted  it  to  be  passed 
without  any  due  and  proper  check;  and, 
in  collusion  with  the  defendants,  made  an 


entry  of  the  contents  of  the  padcage  in  the 
blue  book,  stating  that  the  contenti  con- 
sisted of  187  ells  de  laine,  540  ells  ditto 
worked  manu&ctures,  at  value ;  and  of  67 
shawls  and  30  shawls,  being  goods  made  np, 
at  value ;  and  which  entry  in  the  said  Uoe- 
book  was  a  &lse  and  collusive  entry,  ani 
was  not  a  true  and  correct  entry  of  the 
goods  contained  in   such  package,  npon 
which  duty  ought  to  have  been  estimated 
and  paid.     The  information  then  proceeded 
to  state,  that  the  duty  paid  on  such  eatij 
was  only  14  J.  7s.  9d. ;  whereas,  the  package 
contained  a  much  larger  quantity  of  the 
same  description  of  goods,  and  of  other 
articles,  on  which  an  entry  ought  to  hare 
been  made  and  duties  paid,  and  that  the 
amount  of  the  duty  payable  thereon  bj 
the  defendants  amoimted  to  140{.  beyond 
the  amount  actually  paid;  which  was,  and 
is,  a  debt  still  due  from  the  defendants  to 
her  Majesty,  and  which  duties  so  nnpsid 
ought  to  be  accounted  for  and  paid  to  her 
Majesty,  in  respect  of  the  duties  so  payable 
and  withheld  by  the  defendants. 

The  information  set  forth  several  other 
transactions  of  the  same  nature,  and  stated 
that  applications  bad  been  made  to  the 
defendants  for  payment  of  the  duties  re* 
maining  unpaid  in  respect  of  the  goods 
so  imported  by  them  as  aforesaid,  and  to 
come  to  a  fair  account  in  respect  thoeof ; 
but  that  the  defendants  had  refused  to  do 
so,  and  pretended  that  the  goods  did  not 
belong  to  them,  and  were  not  imported  on 
their  behalf,  &c.  It  then  prayed  a  discovey 
as  to  this  and  all  other  matters  relatiag  to 
the  premises,  and  that  an  account  might  be 
taken  of  the  said  duties,  &c. ;  and  that  a 
writ  or  writs  of  subpoena  might  issue, 
commanding  the  defendants  to  appear  and 
answer,  and  perform  the  decree  of  ti* 
Court. 

The  defendants,  protesting  that  they  M 
not  confess  or  acknowledge  all  or  anycf 
the  matters  and  things  tiierein  srt  forth 
and  alleged,  demurred,  assigning  (amragst 
others)  the  following  cause  of  demnnei: — 
that  the  Court  of  Exchequer,  whenin  ika 
said  information  was  filed,  batb  Btt  WV 
jurisdiction  in  or  over  all  ot  aoy  <£  di* 
matters  and  things  in  the  said  iiiiwiMtiw 
set  forth  or  referred  to,  andinraapeettAHi' 
discovery  and  relief  was  sought  bam  W^ 
against  the  defendants ;  and  that  Iks  i 
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nation  made  out  no  case  to  entitle  the 
Attorney  General  to  any  discovery  or  relief, 
ftc.    Joinder  in  demurrer. 

The  case  was  argoed  in  Trinity  term, 
1845  (June  10  and  11),  by— 

J.  Parker  and  Bagshawe  for  the  defen- 
dants, and 

Jervit,  Wroy,  and  J.  Wilde,  for  the 
Crown.— The  question  discussed  was  the 
Dpeiation  of  stat.  5  Vict.  c.  5.  s.  1.(1) 
on  the  equity  jurisdiction  of  the  Court  of 
Exchequer  in  matters  of  revenue.  For  the 
defendant  the  judgment  of  the  Master  of  the 
Rolls  in  the  case  of  The  Attorney  General 
V.  the  Corporation  of  London  (2)  was  relied 
on.  The  arguments  and  authorities  are 
fully  stated  in  the  judgment. 

Cur.  adv.  vull. 

The  judgment  of  the  Court  (3)  was  now 
delivered  by — 

Pollock,  C.B. — This  was  a  proceeding 
by  information,  filed  the  21st  of  February 
1845,  by  the  Attorney  General,  on  behalf 
of  the  Crown,  in  a  matter  of  revenue.  The 
information  set  forth  several  provisions  of 
the  Customs  Acts  of  the  3  &  4  Will.-4.  & 
8  &  4  Vict.,  by  which  certain  duties  became 

(1)  Vfhich  enacts,  "That  on  the  15th  of  October 
184),  all  the  power,  authority,  and  jnrisdiction  of 
Her  ttajegty'i  Court  of  ETcheqaer  at  Weitminster 
M  a  court  of  equity,  and  all  the  power,  authority  and 
jurisdiction  which  shall  have  been  conferred  on  or 
committed  to  the  said  court  of  Exchequer  by  orunder 
the  special  authority  of  any  act  or  acts  of  parliament 
(Dther  than  such  pcirer,  authority,  and  jurisdiction 
M  shall  then  tw  possessed  by  or  be  incident  to  the 
said  Court  of  Exchequer  as  a  court  of  law,  or  as  shall 
then  be  possessed  by  the  said  Court  of  Exchequer 
as  a  court  of  revenue,  and  not  heretofore  exercised 
or  exerciaeable  by  the  same  court  sittingas  a  court  of 
equity,  shall  be  by  force  of  this  act  transferred  and 
given  to  her  Majesty's  High  Court  of  Chancery, 
to  all  intents  and  purposes,  in  as  full  and  ample  a 
manner  as  the  same  might  have  been  exercised  by 
the  sud  Court  of  Exchequer,  if  this  act  had 
sot  passed;  and  the  same  power,  authority,  and 
jurisdiction  shall,  so  far  as  respects  the  exercise 
thereof  by  the  said  Court  of  Exchequer,  cease  and 
determine.  Provided  always,  that  this  act  shall  not 
■bridge,  lessen,  or  in  anywise  affbet  the  power, 
authority,  or  jurisdiction  of  or  incident  to  the  said 
Court  of  Exl^ue);  as  a  court  of  law,  or  the  power, 
authority,  or  jurisdiction  of  the  same  court  as  a 
court  of  revenue,  not  heretofore  exercised  or  cxer- 
eiseabl*  by  the  same  court  sitting  as  a  court  of 
tqoity." 

(2)  14  Law  J.  Rep.  (n.8.)  Chanc.  305. 

(3)  Pollock,  C.B.,  Alderson,  B.,   Rolfe.  B.  and 
Piatt,  B. 

New  Sesies,  XVI.— Excbbq. 


payable  on  the  importation  of  the  goods 
mentioned  in  the  tables  of  the  said  acts; 
and,  in  substance,  it  charged  that  the  defen- 
dants were  the  real  importers  of  various 
goods  liable  to  duty,  which  had  not  been 
paid ;  that  they  ought  to  set  forth  the  quan- 
tities and  value  of  the  goods  so  alleged  to 
have  been  imported,  and  the  circumstances 
of  the  importation  of  the  said  goods,  and 
generally  of  any  goods  imported  liable  to 
duty  within  certain  times  specified ;  and  in 
order  to  obtain  the  said  duties  alleged  to 
remain  unpaid,  it  prayed  for  a  writ  or  writs 
of  subpoena,  directed  to  the  defendants, 
commanding  them  to  appear  and  answer, 
and  perform  the  decree  of  the  Court. 

To  this  information  two  of  the  defendants, 
on  the  8rd  of  March  1845,  demurred,  as- 
signing for  one  cause  (amongst  others)  that 
the  Court  of  Exchequer  hath  not  any  juris- 
diction in  or  over  all  or  any  of  the  matters 
and  things  in  the  said  information  set  forth 
or  referred  to,  and  in  respect  whereof  dis- 
covery and  relief  are  sought  for  against 
them ;  and  the  only  point  insisted  upon  and 
argued  before  us  was,  whether  the  equitable 
jurisdiction  of  this  Court,  in  a  case  like  the 
present,  was  wholly  transferred  to  the  Court 
of  Chancery,  The  case  was  argued  before 
myself  and  my  Brothers  Alderson,  Rolfe  and 
Piatt,  and  we  have  now  to  pronounce  the 
judgment  of  the  Court.  The  question  turns 
upon  the  construction  of  the  recent  statute 
5  Vict  c.  5.  8.  1.  Prior  to  that  statute, 
there  can  be  no  doubt  that  the  Court  had 
power  and  jnrisdiction  to  entertain  such  an 
information;  but  it  is  contended  by  the 
defendants,  that  the  effect  of  the  statute 
referred  to  is  to  transfer  all  equity  jurisdic- 
tion of  every  kind  (whether  in  matters  of 
revenue  or  in  other  matters)  to  the  Court  of 
Chancery,  and  that  this  Court  now  possesses 
no  authority  or  jurisdiction  but  what  belongs 
to  or  is  incident  to  it  as  a  court  of  law,  or 
as  a  court  of  revenue  not  proceeding  after 
the  forms  of  a  court  of  equity. 

If  this  be  the  true  construction  of  the 
statute,  the  defendants  are  entitled  to  the 
judgment  of  the  Court;  if  not,  judgment 
must  be  given  for  the  Crown. 

The  case  was  very  elaborately  and  learn- 
edly argued,  and  the  history  of  the  juris- 
diction of  this  Court  was  gone  into  with 
much  research  to  a  very  remote  period. 
Mr,  Parker,  for  the  defendants,  contended, 
2R 
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that  tbe  jurisdiction  of  the  Court  might  eon- 
veniently  be  considered  under  four  heads : 
first,  the  common  law  jurisdiction ;  secondly, 
the  revenue  jurisdiction ;  thirdly,  the  equity 
jurisdiction;  and,  fourthly,  the  special  juris- 
diction conferred  by  various  acts  of  parlia- 
ment ;  and  that  the  effect  of  the  statute  has 
been  to  take  away  the  last  two  heads,  leaving 
only  the  common  law  and  the  revenue 
jurisdiction ;  and  the  latter  deprived  of  any 
equity  jurisdiction  whatever.  Mr.  Jervis, 
on  the  other  hand,  contended  for  the  Crown, 
that  there  was  in  this  court  a  revenue 
equity  jurisdiction  distinct  and  apart  from 
its  jurisdiction  as  a  court  of  equity,  and 
that  the  revenue  equity  jurisdiction  remains, 
although  the  ordinary  equitable  jurisdiction 
has  been  transferred  to  the  Court  of  Chan- 
cery :  and  that  is  the  point  upon  which  we 
have  to  give  our  opinion. 

There  is  no  doubt  that,  originally,  this 
Court  of  Exchequer  was  a  court  of  revenue 
alone ;  and  that,  as  a  court  of  revenue,  from 
time  immemorial,  it  has  exercised,  for  the  pro- 
per collection  and  enforcement  of  the  revenue, 
powers  of  various  descriptions.  It  has  been 
in  the  constant  habit  of  proceeding  both 
after  the  forms  of  the  other  courts  of  common 
law,  and  in  the  manner  also  of  a  court  of 
equity.  The  "  course  of  the  Exchequer," 
involving  both  these  modes  of  procedure,  is 
part  of  the  ancient  and  gener^  law  of  the 
realm.  Out  of  this  state  of  things,  in  very 
ancient  times,  an  extension  of  the  jurisdic- 
tion of  the  Court  (in  fact,  an  usurpation, 
resisted  for  some  time,  but  at  length  ac- 
quiesced in)  took  place.  Inasmuch  as  the 
officers  of  the  court  and  the  debtors  of  the 
Crown  were  entitled  to  use  for  their  own 
purposes  the  forms  of  procedure  belonging 
to  tbe  courts,  it  became  the  practice,  by  a 
suggestion  of  that  fact,  which  suggestion 
was  not  allowed  to  be  traversed,  for  others, 
not  being  officers  of  the  court  or  debtors  of 
the  Crown,  to  avail  themselves  of  the  privi- 
lege. Accordingly,  by  means  of  the  writ  of 
quo  miniu,  a  general  common  law  jurisdic- 
tion was  introduced ;  by  a  similar  sugges- 
tion bills  in  equity  were  filed,  so  as  to  make 
the  Court  practically  a  court  of  equity 
between  subject  and  subject :  for  the  course 
of  the  Exchequer  involving  both  a  form  of 
legal  and  equitable  procedure,  the  usurped 
jurisdiction  naturally  divided  itself  in  this 
way;    and  after   so   dividbg   itself,  tbe 


branches  became  gradually  entirely  lept- 
rate,  and  formed  two  separate  sides,  the 
plea  side  and  equity  side  of  the  court ;  the 
revenue,  however,  still  remaining  as  before, 
and  involving  both.     Subsequently  to  thii, 
and  in  very  modem  times,  Uie  writ  of  f»» 
minus  was  abolished,  and  the  usurped  jorii- 
diction  of  this  Court  in  common  law  wu 
taken  away.     But,  at  die  same  time,  the 
writ  of  summons  was  given,  and  so  a  real 
common  law  jurisdiction  was  legally  con- 
ferred on  this  Court  by  statute.  The  unirped 
equity  jurisdiction  of  the  Court,  howeTer, 
remained  as  before,  and  also  its  proper 
equity  jurisdiction,  in  case  of  those  viio, 
being  officers  of  the  court  or  debtors  reall; 
of  the  Crown,  chose  to  avail  themsdva  of 
it.     In  consequence  of  the  increase  of  )he 
business  of  the  Court    of  Exchequer,  it 
became,  however,  necessary,  in  the  yesi 
1819,  to  subject  Uiis  equity  jurisdiction  to 
certain  regulations ;  and  accordingly,  by  tbe 
fi7  Geo.  3.  c.  18.  the  Lord  Chief  Baroa, « 
in  his  absence  one  of  the  puisne  Barons,  wu 
enabled  to  sit  alone  in  causes  in  eqnitj 
between  subject  and  subject :  and  agun  bj 
the  1  Geo.  4.  c.  35,  an  acconntant-geiienl 
and  one  other  equity  Master  were  appointed 
for  the  further  regulation   of  that  branch 
of  the  Court ;    and  these  newly-appomted 
officers  were  by  that  act  made  also  availaUe 
in  aid  of  those  officers  who  up  to  that  feriod 
had  exclusively  superintended  all  niatten 
of  revenue.     There  were  two  suhsequeat 
acts,  3  &  4  WiU.  4.  c.  41.  and  6  &  7  Will.  4. 
c.  112,  by  which  the  appointment  of  one  of 
the  puisne  Barons  to  sit  alone,  and  assiit 
the  Lord  Chief  Baron  in  these  matten  of 
equity,  was  further  regulated. 

The  exact  state  of  this  court,  therefore, 
at  the  time  when  the  5  Vict.  c.  5.  m 
passed,  was,  that  in  the  Exchequer  then 
was  a  court  of  revenue,  held  before  the 
treasurer,  the  Chancellor  of  the  Exebeqaer, 
and  the  Barons,  exercising  for  the  doe  col- 
lection of  the  revenue  a  procedure  after  the 
forms  of  a  court  of  equity,  and  acotnt  of 
revenue  held  before  the  barons,  ezeraaag 
the  forms  of  procedure  proper  to  tbe  ote 
courts  of  common  law ;  •■  both,  howeiBi 
having  certain  peculiarities  familiarly  hwt 
by  the  term  "  cursus  scaocarii ;"  adl  M 
annexed  to  and  as  a  part  of  this  f^MOl 
revenue  court  there  were  incideotaUjMrt 
of  equity  and  of  common  law  for  iti4 
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and  the  real  Crown  debtors.  And  that, 
farther,  an  ancient  though  originally  usurped 
jurisdiction  was  exercised  by  it  as  an  ordi- 
nary court  of  equity  between  subject  and 
subject ;  and  that  by  statute  (abolishing  a 
similarly  usurped  jurisdiction  at  common 
law  between  subject  and  subject),  there  ex- 
isted a  court  of  common  law,  which,  like  the 
other  superior  courts  of  common  law,  exer- 
cised incidentally  certain  equitable  powers 
of  interpleader  and  the  like,  some  of  which 
had  been  previously  conferred  on  all  those 
courts  by  various  statutes,  and  others  had 
been  by  common  law  exercised  as  parts  of 
their  practice  from  time  immemorial. 

This  statement  we  have  been  anxious  to 
premise,  because  this  previous  knowledge 
seems  to  us  to  be  essential,  and  to  afford  the 
true  key  to  the  interpretation  of  the  act  5 
Vict.  c.  6 ;  in  which  interpretation  we  have 
the  misfortune  to  differ  from  Lord  Lang- 
dale's  judgment  in  the  case  of  The  Attorney 
General  v.  the  Corporation  of  London. 

Then  what  did  Uie  statute  of  5  Vict  c,  5. 
do  under  these  circumstances  ?  The  words 
are,  "That  all  the  power,  authority,  and 
jurisdiction  of  the  Court  of  Exchequer,  as 
a  court  of  equity,  and  all  the  power,  autho- 
rity, and  jurisdiction  conferred  on  or  com- 
mitted to  the  said  court  by  or  under  the 
special  authority  of  any  act  or  acts  of  par- 
liament, other  than  such  power,  authority, 
and  jurisdiction  as  shall  be  then  potte$*ed 
by,  or  be  incident  to,  the  Court  of  Exchequer 
as  a  court  of  law,  or  as  shall  then  be  pot- 
letsed  by  the  said  Court  of  Exchequer  as  a 
court  of  revenue,  and  not  heretofore  exer- 
cised or  exercisable  by  the  same  court  as  a 
court  of  equity,"  shall  be  transferred  to  the 
Court  of  Chancery.  Now,  it  is  plainly  our 
business  to  construe  these  words  so  as,  if 
possible,  to  give  effect  to  all  of  them,  and 
to  adopt  the  most  literal  construction  which 
does  not  lead  to  contradiction  or  absurdity. 
First,  then,  we  find,  by  the  words  in  die 
commencement,  that  all  jurisdiction  as  a 
court  of  equity,  and  all  jurisdiction  con- 
ferred on  the  Exchequer  by  statute,  is  taken 
away.  This  would,  if  taken  literally,  have 
abolished  the  writ  of  summons  given  to  the 
Exchequer  by  statute,  and  would  have  re- 
duced this  court  to  its  ancient  jurisdiction 
as  a  mere  court  of  revenue.  But  this  is  im- 
mediately restrained  by  an  exception  ;  and 
then  the  question  is,  what  does  the  excep- 


tion contain  ?  It  is  there  we  are  to  look 
to  find  the  reserved  jurisdiction  of  the  Ex- 
chequer. The  first  exception  is  of  all 
powers  possessed  by  or  ineidenl  to  it  as  a 
court  of  law :  an  exception,  in  Sut,  out  of 
the  last  branch — ^powers  conferred  by  statute 
on  the  Court  of  Exchequer.  Therefore  it 
has  all  the  powers,  legal  and  equitable, 
which  by  statute  or  common  law  belong  to 
the  other  superior  courts  of  common  law. 
The  second  exception  is  of  all  powers  pos- 
sessed by  it  as  a  court  of  revenue.  Now, 
this  must  refer  to  its  peculiar  legal  and 
equitable  powers ;  for  the  previous  reserva- 
tion had  already  included  all  the  powers, 
both  legal  and  equitable,  belonging  to  it  by 
statute  as  a  mere  court  of  common  law.  If 
the  second  exception,  however,  had  stopped 
there,  it  would  have  been  almost  as  large  as 
that  out  of  which  it  was  made ;  for  the  juris- 
diction of  the  Court  of  Exchequer,  origi- 
nally exercised  ailer  the  forms  of  common 
law,  and  all  its  equity  jurisdiction,  arose, 
either  rightfully  or  by  usurpation,  out  of  its 
jurisdiction  as  a  court  of  revenue.  Its 
existing  common  law  jurisdictioa  between 
subject  and  subject  did  not,  and  had  there- 
fore previously  been  saved.  Consequently, 
the  words  upon  which  the  whole  question 
turns  were  added,  "Not  heretofore  exer- 
cised or  exercisable  by  the  same  court  as  a 
court  of  equity."  What,  therefore,  do  these 
mean  ?  Now,  when  we  find  that  the  Court 
of  Exchequer  had  used  its  form  of  equit- 
able procedure  from  time  immemorial,  not 
merely  for  the  collection  of  the  revenue,  its 
proper  duty,  but  also  as  a  court  of  equity 
for  its  officers  and  crown  debtors  in  their 
ordinary  a£&in,  and  further,  by  a  suggestion 
not  allowed  to  be  traversed,  for  all  the  sub- 
jects of  the  realm,  we  think  the  only  cor- 
rect meaning  of  the  whole  reservation  is, 
that  the  legislature  take  from  the  court  of 
revenue  this  incidental  jurisdiction,  which 
it  exercised  as  a  mere  court  of  equity,  and 
confine  its  jurisdiction  in  future  to  the  mere 
collection  of  the  revenue  of  the  Crown,  but 
with  all  the  powers  which  from  time  imme- 
morial it  has  exercised  for  that  particular 
object. 

And  there  are  many  considerations  which 
induce  us  to  come  to  this  conclusion.  In 
the  first  place,  it  is  not  strictly  correct  to 
say  of  this  court,  that,  in  matters  of  revenue, 
it  sits  as  "  a  court  of  equity."     It  sits  as  a 
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court  of  revenue,  having;  ancient  forms  of 
equitable  procedure.     We  give,  therefore, 
full  effect  even  to  the  proper  literal  con- 
struction of  every  word  of  the  clauK.    But, 
secondly,   the   officers  of  the   Exchequer, 
whose  presence  is  necessary  to  our  proce- 
dure, are  retained.     The  Chancellor  of  the 
Exchequer  remains  the  head  of  our  Court ; 
and  yet,  if  all  our  equitable  jurisdiction  be 
abolished,  we  know  not  by  what  authority 
he  can  ever  take  hia  seat,  as  all  Chancellors 
of  the  Exchequer  heretofore  have  done  on 
our  Bench ;  for  the  common  law  jurisdic- 
tion of  the  Exchequer  is  before  the  B»rons 
alone,  even  in  cases  of  revenue;  it  is  the 
revenue  jurisdiction  in  equity  which  is  held 
before  the  Treasurer,  Chancellor,  and  Barons. 
Thirdly,  if  our  construction  be  erroneous, 
it  will  follow    that  some  most  valuable 
powers,  essential  to  the  just  collection  of 
the  revenue  and  the  ease  of  the  subjects  of 
this  realm  will  be  lost  to  them.     As  early 
as  the  reign  of  Henry  the  Second,  the  ob- 
jects of  the  superior  Exchequer,  as  a  court 
of  revenue,  are  stated  in  the  Dialogus  Scac- 
carii  of  the  Red  Book,  in  the  custody  of  the 
Queen's  Remembrancer,  thus : — "  Ut  Refpn 
utilitati  prospiciant,  salva  tamen  squitate;" 
and  accordingly,  the  books  on  the  subject 
of  our  practice  lay  it  down,  that,  in  our 
court,   the  justice  done  to  the  public  is 
attempered  with  a  salvo  of  private  rights 
and  equities,  and  that  the  foundation  of  the 
equitable  discretion  and  moderative  power 
of  the  Barons,  is  traceable  to  sources  more 
remote   than  any   writs  from    the    royal 
grace,  or  any  acts  at  present  extant  ema- 
nating from  the  legislature.     Thus  cases 
repeatedly  occur  in  our  ancient  records  of 
purely    equitable    beneficial    proceedings, 
founded  on  the  ancient  law  and  custom  of 
the  Exchequer,  upon  mere  equitable  prayer, 
and  permitted  expressly  in  consideration  of 
the  equity  raised,  and  often  disclosed   on 
summary  proceedings.     Thus,    again,    all 
kinds  of  equitable  matter  raised  either  on 
suggestion,  petition,  or  plea  were  dealt  with, 
and  parties  furnished  with  summary  means 
of  asserting  their  rights  against  the  Crown, 
and  having  the  matter  determined  at  once 
by  the  Court,  in  a  way  wholly  dissimilar  to 
the  practice  of  any  other  Court,  and  pre- 
senting a  peculiar  union  of  legal  and  equit- 
able procedure.      This  summary  exercise 
of  the  Court's  authority,  in  ease  and  equit- 


able relief  of  the  subject,  wfaeiein  their 
interference  would  appear  by  the  precedents 
to  be  almost  without  limit,  is  intimately 
connected  and  bound  up  with  the  inherent 
equity  of  the  jurisdiction  of  the  court  of 
revenue.  Therefore,  both  by  the  peculiar 
comprehensiveness  of  the  power  of  pleading 
in  revenue,  and  the  equitable  interference 
of  the  Court  by  summary  motions  on  all 
sorts  of  equities  shewn,  a  very  important 
security  to  the  subject,  in  matters  otherwise 
of  very  stringent  and  almost  arbitrary  pro- 
ceedings, as  well  as  great  facility  and  savii^ 
of  time  to  the  Crown,  mainly  depend  on 
this  inherent  equity  in  revenue.  Asd  be- 
sides all  this,  the  terms  of  reference  to  the 
Queen's  Remembrancer,  under  which  he 
admits  all  kinds  of  equities  in  his  adjudica- 
tions, and  is  generally  armed  with  commis- 
sions to  examine  witnesses  on  interrogatories 
and  the  like,  which  are  generally  couched 
in  terms  similar  to  references  in  Chancery, 
though  in  his  case  made  in  a  summary  way, 
also  materially  depend  on  this  equitable 
power  of  the  revenue  court  in  the  Exche- 
quer. Ag^in,  by  the  33  Hen.  8.  c.  39,  the 
Judges  of  this  Court,  who  have  the  care  of 
its  equitable  procedure,  are  empowered  to 
relieve  the  subjects  from  recognizances  and 
bonds,  upon  proper  proof,  and  to  relieve 
persons  who  can  shew  sufficient  cause,  in 
reason  and  good  conscience,  in  bar  of  any 
debt  or  duty  to  the  Crown. 

Now,  Lord  Coke  puts  this,  in  the  Hk 
Intt.  118,  as  one  of  the  duties  of  this  Court 
as  a  court  of  equity.  We  think  it  never 
could  have  been  the  intention  of  the  l^is- 
lature  to  leave  this  Court,  as  a  court  of 
revenue,  with  a  maimed  and  insaffident 
authority  to  decide  equitably  in  matten  of 
revenue  between  the  Crown  and  subjeet, 
and  to  send  the  subject  into  the  Court  of 
Chancery  for  such  relief,  leaving  him,  how- 
ever, to  be  charged  in  the  Court  of  Exche- 
quer, and  thus  subjecting  him,  therefore,  to 
be  harassed  by  an  application  to  both  courts. 
Nor  would  it,  we  think,  be  very  seemly  for 
the  Court  of  Chancery  to  interfere,  ia  a 
matter  of  revenue,  witli  a  court  which  froia 
time  immemorial  has  held  exclusive  jinit> 
diction  in  such  matters,  and  this,  too,  a 
cases  in  which  the  Court  of  Chancery  nnst 
itself  govern  its  proceedings  by  preocdenti 
to  be  found  only  in  our  records.  FowtUyt 
the  contrary  construction  would  limit  &• 
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Crown  in  the  choice  of  its  court,  and  would 
reduce  it  to  the  situation  of  being  nnable  to 
obtain  full  justice  in  one  court  alone.  This 
very  case  shews  it.  Here,  is  a  proceeding 
to  recover  duties :  hitherto  the  Crown  by 
information  has  been  enabled  to  obtain  a 
discovery  necessary  to  its  proceedings  in 
the  same  court  where  it  is  suing  for  duties. 
The  present  contention  is,  that  the  Crown 
should  no  longer  have  that  convenience, 
but  that  it  should  obtain  discovery  in 
Chancery,  and  redress  in  the  Exchequer. 
Upon  considering,  therefore,  all  these  cir- 
cumstances, we  have  arrived  at  the  conclu- 
sion, that  the  construction  of  the  5  Vict, 
c.  5.  s.  1,  which  is  the  literal  one,  and 
which  avoids  all  these  inconveniences,  is 
also  the  true  one,  and  that  the  Court  has, 
notwithstanding  that  act,  retained  all  its 
actual  and  incidental  jurisdiction,  equitable 
as  well  as  legal,  which  it  has  as  a  court  of 
common  law,  and  has  retained  also  all  its 
proper  jurisdiction  as  a  court  of  revenue,  for 
the  collection  of  the  revenues  of  the  Crown, 
whether  the  jurisdiction  be  exercised  after 
the  forms  of  common  law  or  equity  :  but 
that  it  has  lost  all  jurisdiction  as  a  court  of 
equity  between  its  officers  and  Crown  debt- 
ors, and  the  other  subjects  of  the  realm, 
which  was  before  incident  to  it  as  a  court  of 
revenae,  and  was  exercised  by  it  as  a  mere 
court  of  equity ;  and  further,  that  it  has 
lost  all  its  usurped  jurisdiction  as  a  court  of 
equity  between  subject  and  subject,  a  juris- 
diction which,  though  not  really  incident  to 
it,  waa,  nevertheless,  at  the  time  when  the 
act  passed,  exercised  de  facto  by  it  as  a 
mere  court  of  equity  in  the  court  of  revenue. 
The  result  is,  that  we  have  not  arrived  at 
the  same  conclusion  at  which  Lord  Lang- 
dale  arrived  in  the  case  of  The  Attorney 
General  v.  the  Corporation  of  London.  It 
is  due  to  that  learned  Judge  to  say,  that,  so 
&r  as  appears  from  the  report  of  the  case 
and  his  judgment,  these  matters  were  never 
fully  brought  before  his  notice.  We  have, 
however,  from  respect  to  his  authority,  con- 
sidered very  deliberately  the  whole  case, 
which  very  probably  may  not  rest  here,  but 
vrill  be  carried  to  the  higliest  tribunal  for 
final  determination.  We  cannot  but  think 
that,  if  even  it  should  turn  out  that  our 
construction  is  erroneous,  this  Court  will 
not  be  left  by  the  legislature  so  powerful 
for   the  cliarge,  and  so  impotent  for  the 


relief,  of  the  snbject,  as  Lord  Langdale's 
view  of  the  statute  would  leave  us.  We 
think  that  this  demurrer  must  be  overruled, 
and  that  there  must  be  judgment  for  the 
Crown. 

Judgment  for  the  Crown. 


1847 
June 


..{ 


VOGEL  AND  ANOTHER,  EXE- 
CUTORS OP  ANN  VOGEL  V. 
THOMPSON. 


Judgment— Scire  Fatias — Executors-^ 
Probate. 

The  Court  refuted  to  permit  judgment  re- 
covered by  the  testator  to  be  entered  up  on  a 
scire  facias,  where  the  affidavitt  stated  that 
the  plaintiffs  had  been  appointed  her  execu- 
tors, but  not  that  they  had  obtained  probate. 

Miller  moved  for  leave  to  enter  up  judg- 
menton  a  scire  facia*.  The  testatrix,  having 
recovered  judgment  against  the  defendant 
for  401.,  died  on  the  6th  of  August  1846, 
having  appointed  the  plaintifft  her  executors. 
The  above  facts  appeared  on  the  affidavits, 
but  it  was  not  stated  that  the  plaintiffs  had 
obtained  probate.  He  submitted  that  this 
latter  statement  was  not  necessary. 

Fou/xs.,  C.B. — The  affidavits  are  not 
sufficient.  Before  we  permit  judgment  to 
be  entered  up,  we  ought  to  be  satisfied  that 
probate  has  been  obtained. 

The  other  Barons  concurred. 

Rule  refused. 


1847 
July  3 


GOODS  V.  BURTON. 


i.} 

Unpaid  Vendor — Lien  on  Title  Deeds. 


The  unpaid  vendor  of  a  real  estate  con- 
veyed to  a  purchaser  ha*  not  at  law  any  lien 
on  the  title  deed*  for  hi*  purchase-money. 

Detinue  for  title  deeds. 

Plea — That  the  title  deeds  were  the  title 
deeds  of  aft  estate,  which  had  belonged  to 
him,  the  defendant,  and  which  he  had  sold 
and  conveyed  to  the  plaintiff,  and  that,  a 
portion  of  the  purchase- money  remaining 
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due  and  unpaid,  he  claimed  to  hold  the  deeds 
as  a  lien  for  the  same. 

Demurrer  and  joinder. 

Peacock,  m  support  of  the  demurrer. — 
The  unpaid  vendor  of  an  estate  cannot  detain 
the  title  deeds  until  the  purchase-money 
be  paid.  He  cannot  detain  the  lands,  and 
therefore  cannot  keep  the  deeds.  The  deeds 
belong  to  the  party  who  has  the  legal  estate, 
and  the  unpaid  vendor  cannot  sever  them 
from  the  land.  It  was  his  folly  to  execute 
the  conveyance  before  he  obtained  the  pur- 
chase-money. In  this  case  there  was  no 
contract  for  a  lien. 

fVhitehurtt,  contra. — A  vendor  may  de- 
tain the  title  deeds  until  he  is  paid  for  the 
estate.  He  has  this  lien  in  equity,  and 
there  is  no  difference  whether  the  lien  is 
legal  or  equitable.  The  rule  is  thus  laid 
down  in  3  Sugd.  Vend,  and  Pur.  183,  10th 
edit.,  "  Where  a  vendor  delivers  possession 
of  an  estate  to  the  purchaser  without  re- 
ceiving the  purchase-money,  equity,  whe- 
ther the  estate  be  or  be  not  conveyed,  and 
although  there  was  not  any  special  agree- 
ment for  that  purpose,  and  whether  the 
estate  be  freehold  or  copyhold,  gives  the 
vendor  a  lien  on  the  land  for  the  money. 
So,  on  the  other  hand,  if  the  vendor  cannot 
moke  a  title,  and  the  purchaser  has  paid 
any  part  of  the  purchase-money,  it  seems 
he  has  a  lien  for  it  on  the  estate,  although 
he  may  have  taken  a  distinct  security  for 
the  money  advanced."  A  lien  upon  land 
a  fortiori  gives  a  lien  upon  the  deeds  relating 
to  the  land. 

[RoLFE,  B. — A  lien  in  equity  is  a  charge. 
A  vendor  not  having  been  paid  could  file  a 
bill  to  have  the  estate  re-sold.] 

The  observations  of  Bayley,  J.  and  Hol- 
royd,  J.,  in  Esdaile  v.  Oxenham  (1),  are  in 
favour  of  the  defendant.  Why  should  there 
be  a  distinction  as  to  a  lien  upon  goods 
and  upon  real  estate  ?  In  Oxenham  v.  Es- 
daile  (2),  Alexander,  CD.,  says,  "  There  is 
no  distinction  between  a  lien  at  law  and  a 
lien  in  equity;  at  least,  there  can  be  no 
difference  in  Uie  present  case."  And  in  the 
same  case,  which  was  afterwards  re- heard, 
that  learned  Judge  adhered  to  his  opinion. 
It  is  contended,  on  the  other  side,  that  the 
owner  of  the  land  is  entitled  to  the  deeds; 


(1)  8  B.  &  C.  22S. 

(2)  2  You.  &  Jer.  498. 


but  that  is  not  so,  for  it  is  laid  down  in 
Bro.  Ahr.  '  Charters  de  Terre  et  Detinue 
de  eux,'  p.  67,  "  That  if  a  man  enfeofis 
another,  he  shall  not  have  the  charters  unless 
the  feoffor  gives  them  to  him."  He  also 
referred  to  Winter  v.  Anson  (3). 

Peacock,  in  reply. — The  right  to  the  title 
deeds  goes  with  the  land — Tke  Lord  Bmek- 
hurat's  cate  (4),  Atkinson  v.  Baker  {S) ;  and 
being  part  of  the  realty,  no  larceny  coold 
be  committed  of  them  at  common  law — 3 
Inst.  109.  The  language  of  Holroyd,  J. 
in  Esdaile  v.  Oxenham  refers  to  cases  where 
the  deed  of  purchase  has  been  executed  as 
an  escrow,  to  be  delivered  over  on  payment 
of  the  purchase-money  of  the  estate. 

Cur,  adv.  vuk. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Roue,  B. — His  Lordship  stated  the  facts, 
and  then  proceeded. — There  is  no  doubt  but 
that  the  title  deeds  of  an  estate  primd  facie 
belong  to  the  owner.  This  is  always  stated 
and  admitted  in  all  the  cases  and  text- 
books as  clear  law,  particularly  in  The 
Lord  Buckhursfs  case,  and  Com.  Dig.  tit. 
'  Charters'  (A).  In  all  the  cases  where  any 
question  has  been  raised  on  this  subject,  the 
argument  has  been,  not  that  the  rule  does 
not  exist,  but  that  on  some  special  gronnd 
it  is  not  applicable  in  the  particular  case ;  as 
for  example,  when  the  feoffor  has  enfeoffed 
with  warranty,  then  it  is  said  he  shall  retain 
the  title  deeds  to  enable  him  to  sustain  his 
warranty.  It  was  on  this  point  mainly  that 
the  resolutions  in  The  Lord  Buckhurst's  case 
proceeded,  and  we  advert  to  them  only  for 
the  purpose  of  shewing  that  on  the  general 
rule,  namely,  the  right  of  the  owner  to  have 
the  deeds  as  something  annexed  to  his  estate 
in  the  land,  no  doubt  ever  was  raised.  The 
only  authority  cited  against  this  was  the 
passage  from  Bro.  Ahr.  dt.  '  Charters  de 
Terre  et  Detinue  de  eux,'  p.  67,  on  which 
however  we  can  only  say  that  it  naost  have 
been  written  with  reference  to  something 
special,  for  as  a  general  proposition  of  law 
it  is  clearly  not  to  be  supported.  It  follom, 
therefore,  that  the  plaintiff,  appearing  as  he 
does  on  these  pleadings  to  be  the  owner  of 
the  land,  is  certainly  also  entided  to  the 

(8)  3  RuBJi.  488  ;  8.  c.  6  Law  J.  Rep.  Cbm,  T. 

(4)  I  Rep.  1. 

(«)  4  Term  Rep.  229. 
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title  deeds,  unless  there  be  something  in  the 
plea  to  cut  down  his  primd  facie  right.  The 
ground  on  which  the  defendant  rests  his 
defence  is,  that  being  the  vendor  of  the  estate 
to  which  the  title  deeds  related,  he  conveyed 
it  before  the  purchase-money  was  fully  paid ; 
he  therefore  claims  a  lien  on  the  deeds 
by  wajr  of  security  for  payment  of  the 
balance  of  the  purchase-money  due  to  him. 
It  will  be  observed  that  he  does  not  allege 
that  the  conveyance  to  the  plaintiff  was  not 
an  absolute  and  complete  conveyance  ;  he 
does  not  suggest  that  it  was  merely  executed 
as  an  escrow,  or  under  any  special  contract 
for  a  lien ;  so  that  the  defendant's  right,  if 
it  exists  at  all,  must  exist  by  virtue  of  some 
general  principle  of  law,  which  in  every  case 
where  a  vendor  has  conveyed  his  estate 
without  receiving  tlie  full  amount  of  his 
purchase-money  creates  in  his  favour  a  lien 
on  the  title  deeds  for  the  balance  unpaid. 
It  was  admitted  that  no  decision  is  to  be 
found  supporting  the  proposition  contended 
for,  and  the  only  dictum  relied  on  is  what 
fell  from  Mr.  Justice  Holroyd  in  the  case  of 
Esdaile  v.  Oxenham.  But  that  was  alto- 
gether extra-judicial,  and  may  well  be  ex- 
plained on  the  supposition  that  Mr.  Justice 
Holroyd  was  looking  to  a  case  where  the 
purchase-deed  had  been  executed  merely  as 
an  escrow,  to  be  handed  over  on  payment  of 
the  purchase-money,  in  which  case  the  ex- 
pressions attributed  to  that  learned  Judge 
would  be  quite  accurate.  The  main  argu- 
ment of  the  defendant  was  founded  on  a 
supposed  analogy  to  the  rule  of  equity,  which 
gives  the  vendor  a  lien  on  the  estate  for 
purchase-money  remaining  unpaid — if  such 
a  lien,  it  was  argued,  exists  in  equity,  why 
is  it  not  to  be  considered  as  also  existing  at 
law?  This  ailment,  however,  is  rather 
plausible  than  sound:  there  is  no  resem- 
blance between  the  lien  contended  for  in 
this  case,  and  the  equitable  lien  of  a  vendor 
for  his  unpaid  purchase-money.  The  equit- 
able right  of  the  vendor  is  accurately  de- 
scribed by  the  word  "  lien,"  if  that  word  is 
to  be  understood  in  its  legal  acceptation, 
which  always  implies  possession  by  the  party 
setting  up  the  lien  of  the  thing  on  which  it 
exists;  the  legal  principle  in  such  a  case 
being  that  the  party  having  rights  which  in 
good  conscience  he  may  enforce,  and  which 
are  more  or  less  connected  with  the  thing  of 


which  he  has  possession,  shall  not  be  com- 
pelled to  part  with  his  possession  until  those 
rights  are  satisfied.  But  the  vendor's  right 
in  equity  is  altogether  independent  of  his 
possession  of  the  land  or  of  the  deed.  He  has 
that  which,  though  called  a  lien,  is  in  truth 
an  equitable  charge  on  the  land,  and  which, 
in  general,  he  may  enforce  in  the  same  way 
as  any  other  equitable  mortgage.  It  is  not 
necessary  to  pursue  this  part  of  the  subject 
further  than  to  say  that  it  affords  no  analogy 
which  would  warrant  us  in  sustaining  the 
legal  right  contended  for. 

On  these  grounds,  therefore,  considering 
that  the  plaintiff,  as  the  legal  owner  of  the 
land,  is  primd  facie  entiUed  to  the  deeds, 
and  that  no  legal  ground  is  stated  in  the 
plea  which  will  warrant  the  defendant  in 
withholding  them,  we  think  there  must  be 
Judgment  for  the  plaintiff. 


1847j   1   DUKE,  KNT.,  AND  OTHERS  V, 
Nov.  16.  J         TUCKER  (1). 

Judgment  as  in  Case  of  a  Nonsuit —  Terms 
of  enlarging  Rule. 

A  rule  for  judgment  as  in  case  of  a 
nonsuit  having  been  obtained  against  the 
managing  committee  of  a  railway  company, 
suing  the  defendant  as  an  allottee  of  shares 
for  non-payment  of  his  deposit,  the  Court 
enlarged  the  rule  till  the  sittings  after  Trin- 
ity term  next,  the  defendant  undertaking  to 
be  bound  by  the  result  of  a  special  case  about 
to  be  settled  between  the  same  plaintiffs  and 
another  defendant,  and  which  the  deponent 
was  advised  and  believed  raised  all  the 
principal  questions  of  law  and  fact,  which 
were  at  issue  in  the  present  cause,  and  would 
decide  the  same, 

J,  Brown  shewed  cause  against  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  upon  an 
affidavit  which  stated  that  the  action  was 
brought  by  the  plaintiffs  as  the  committee 
of  management  of  the  Dorking,  Brighton  and 
Arundel  Atmospheric  Railway  against  the 
defendant  as  an  allottee  of  shares  for  the 


(1)  llii*  cue  is  eooiiderad  of  some  importanee, 
and  is  accordingly  inserted  out  of  iu  place. 
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non-payment  of  his  deposit ;  that  the  defen- 
dant had  pleaded  several  pleas  raising  difficult 
questions  of  law  of  a  novel  character;  that 
the  plainti&  were  advised,  and  the  depo- 
nent  believed,  that  the  plaintiffs  had  a  good 
cause  of  action  against  the  defendant ;  that 
the  reason  of  the  plaintiffs  not  having  pro- 
ceeded to  trial  was  that  a  certain  other  cause 
wherein  the  present  plaintiffs  were  the 
plaintiffs,  and  one  J.  K.  A.  the  defendant, 
and  wherein  the  same  question  arose  as  to 
the  defendant's  liabili^,  had  been  made 
a  special  case ;  that  no  loss  of  time  had  taken 
place  in  stating  the  same,  but  that  it  had 
not  been  finally  settled.  That  the  deponent 
had  been  advised  by  counsel,  and  verily  be- 
lieved, that  the  special  ease  raised  all  the  prin- 
cipal questions  of  law  and  fact  which  were  at 
issue  in  this  cause,  and  would,  when  judg- 
ment was  obtained  thereon,  decide  the  same. 
•^The  plaintiffs  are  willing  to  be  bound  by 
the  decision  of  the  Court  on  the  special 
case. 

Gray,  in  support  of  the  rule.-^The  de- 
fendant has  no  security  that  the  questions 
raised  in  the  special  case  are  the  same  as 
those  involved  in  the  present  action.  The 
affidavit  merely  states  that  the  deponent 
believes  that  the  special  case  will  raise  all  the 
principal  questions  of  law  and  fact  which 
are  at  issue  in  this  cause. 

Per  Curiam  (2). — The  rule  will  be  en- 
larged to  the  sittings  after  Trinity  term  next, 
the  plaintiffs  undertaking  to  be  bound  by 
the  result  of  the  special  case. 

Rule  accordingly  (3). 

(2)  Parke,  B.,  AWerson,  B.,  and  Rolfe,  B. 

(3)  Beknison  r.  Taylor. — Nov.  18. — Cromp- 
torn  shewed  cause  against  a  rale  which  had  been 
obtained  by  Peacoek  for  enlaTging  ajxremptory 
undertaking  to  Trinity  term  next.  The  ground 
of  the  motion  was  that  the  action  was  against  a 
proTisional  committee-man,  and  the  liability  of 
thoae  persons  had  not  yet  been  settled  by  the  deei- 
aiona  of  the  Courts. 

[Rolfe,  B. — Surely  the  law  has  been  settled 
with  respect  to  provisional  committee-men.] 

Per  Curiam. — The  peremptory  undertaldng  most 
be  to  try  at  the  sittings  after  Hilary  term  next 
Rule  accorjingly. 


1846. 

June  5 


.} 


DOE  d,  STAGE  AND  ANOTREIl  «. 
WHEELEH. 


Ejectment — Demite  in  Name*  of  two  of 
three  Executors. 

Ttvo  of  three  eo-exeeutors  may  reatfer  ta 
ejectment  on  a  demise  in  the  mame*  of  both. 

This  was  an  ejectment  for  premises  at 
Ashford,  in  the  county  of  Kent,  and  the 
only  demise  was  in  the  names  of  both  the 
lessors  of  the  plaintiff,  dated  the  14th  of 
March  1841. 

The  cause  was  tried,  before  Cokman,  J., 
at  the  Spring  Assizes  1846,  when  it  ap- 
peared that  the  lessors  of  the  plaintiffs  sued 
as  executors  of  the  will  of  WilliaoD  State, 
who  died  in  1841,  having  by  his  wiU  ap- 
pointed W.  H.  Stace,  T.  Davis,  (the  lessors 
of  the  plaintiff)  and  Mary  Stace,  his  ex- 
ecutors and  executrix.  Probate  was  grant- 
ed to  the  lessors  of  the  plaintiff,  power  for 
the  like  grant  being  reserved  to  Mary  Stace. 
The  plaintiff  had  the  verdict ;  the  learned 
Judge  reserving  leave  to  enter  a  nonsuit,  if 
the  Court  should  think  Uiat  the  two  ex- 
ecutors, lessors  of  the  plaintifEi,  could  not 
recover  on  a  joint  demise,  by  reason  of 
there  being  a  third  executor. 

Peacock,  in  Easter  term,  obtained  a  rule 
to  shew  cause  accordingly,  citing  Doe  d. 
Poole  V.  Errinyton(l). 

Forteseue  {ChaMnell,  Setj.  with  him)  now 
shewed  cause.— The  lessors  of  the  plaintiff 
are  entitled  to  recover.  The  estate  of 
executors  is  peculiar :  it  is  unlike  that  of 
joint  tenants,  who  are  for  most  purposes 
seised  per  my  et  per  tout ;  that  is,  per  mf 
only  for  their  own  portions ;  whereas  in 
the  case  of  executors,  each  executor  has  the 
entire  estate— Com.  Dig.  '  Administration,' 
(B,  12),  Herbert  v.  .fti^<(2);  and  each 
may,  therefore,  part  with  the  whole  by  bis 
demise ;  and  that  bang  so,  two  cannot  give 
less  than  the  whole  by  their  joint  demise. 
In  Bac.  Abr.  '  Executors  and  Adminittia- 
tors,'  (D)  1,  it  is  laid  down  that,  "  if  a  nan 
appoints  several  executors,  they  are  e»- 
teemed  in  law  but  as  one  person  represoit- 
ing  the  testator,  and  therefore  the  acts  dene 

(1)  1  Ad.  &  £L  750 ;  •.  e.  3  Uw  3.  Bao-liu.) 
K.B.  215. 

(2)  2  Cr.  &  M.  38i;  i.  e.  3  Uw  S.  lUfk  (m) 

Exeh.  79. 
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by  any  one  of  them  which  relate  either  to 
the  delivery,  gift,  sale,  payment,  possession, 
or  release  of  the  testator's  goods,  are  deemed 
the  acts  of  all,  for  they  have  a  joint  and 
entire  authority  over  the  whole  .  .  . 
And  for  this  reason  it  is  holden,  that  if  one 
executor  grants  or  releases  his  interest  in 
testator's  estate  to  the  other,  nothing  passes 
thereby,  because  each  was  possessed  of  the 
whole  before."  The  same  doctrine  is  laid 
down  more  fiilly  in  Godolphin't  Orphan's 
Legacy,  p.  134,  and  in  WetUworih  on  Ex- 
eeiOori,  p.  2 1 1 .  In  Dyer,  23  a,  it  is  stated 
that  the  question  arose,  "  If  two  executors 
have  a  term,  aad  one  grants  to  a  stranger 
all  that  belongs  to  him,  how  much  of  the 
term  shall  pass  7  and  the  Court  thought 
that  all  the  whole  term  passed,  inasmuch  as 
each  of  them  has  an  entire  authority  and 
interest  in  the  term  as  executor ;  but  of 
other  joint  tenants  of  a  term  it  is  otherwise ; 
so  there  u  a  diversity."  He  cited  2  RoU. 
Abr.  924,  (O),  and  Nation  v.  Toter{2), 
and  was  then  stopped  by  the  Court. 

Peacock,  in  support  of  the  rule. — The 
demise  must  be  stated  according  to  its  legal 
effect ;  and  on  a  demise  by  two  of  three  ex- 
ecutors the  estate  would  not  pass  from  them 
jointly.  The  whole  estate  passes  from  each, 
and,  consequently,  the  two  do  not  pass  the 
whole  ;  and  John  Doe  cannot  declare  on  a 
joini  demise. 

[Alderson,  B. — If  John  Doe  gets  the 
whole,  that  is  all  we  require.] 

He  does  not  get  the  whole  Jrom  the  two  ; 
each  passes  the  whole,  and  no  jmwt  interest 
comes  from  the  two. 

[RoLPB,  B. — Suppose  the  two  actually 
demised,  how  would  you  describe  the  de- 
mise according  to  its  legal  effect  ?  and  how 
would  your  objection  be  obviated  if  all 
three  joined?] 

The  whole  three  have  a  joint  estate; 
each  has  the  whole,  and  the  whole  have  the 
whole.  It  is  similar  to  the  case  of  a  joint 
and  several  bond,  where  the  obligee  may 
sue  all  the  obligors  jointly,  or  any  one  of 
them  separately,  but  not  two  out  of  three 
jointly. 

[Alderson,  B. — There  they  never  agree 
that  he  should  do  so.  Here  what  is  true 
of  all  is  true  of  each.] 


(3)  I  Cr.  M.  &  R.  172  i  (.  c.  3  Uw  J.  Rep.  (n.s.) 
Eteb.  234. 


[Pollock,  C.B. — If  the  three  are  but 
one,  why  are  the  two  more  than  one  7  The 
estate  of  executors  is  in  this  respect  different 
from  that  of  joint  tenants  or  tenants  in 
common.] 

No  doubt  each  has  the  whole,  and  the 
three  have  the  whole,  but  two  of  the  three 
have  not  the  whole. 

Pollock,  G.B. — There  is  no  authority 
for  this  position ;  and  I  see  no  reason  why 
we  should  take  it  up  for  the  first  time. 

Aldbbsok,  B. — There  is  certainly  no 
principle  for  it. 

RoLFE,  B. — It  is  generally  said  that  there 
are  but  three  descriptions  of  persons  who 
have  a  joint  interest — joint  tenants,  tenants 
in  common,  and  coparceners;  but  if  we 
look  more  closely,  we  find  there  is  a  fourth, 
viz.  co-executors,  who  have  some  of  the 
incidents  of  all  the  others. 

Platt,  B.  concurred. 

Ride  discharged. 


1846 

Nov, 


46.    \ 
.  27./ 


WOODS  V.  OUBSANT. 


New  ScRiet,  XVI.— Excheq. 


Trespass — New  Assignment — De  injnrid 
—Distress,  Notice  of,  under  2  Will.  ^ 
Mary,  sess.  1.  c.  5  ;  Impounding  of  in 
Tenant's  House. 

Trespass  for  breaking  and  entering  plain- 
tiff's dwelling  howe,  locking,  Sge.  the  doors 
thereof,  ejecting  the  plaintiff,  and  seizing  and 
converting  his  goods.  Plea,  justifying  the 
trespasses  (except  the  Meeting)  under  a  dis- 
tress  for  rent,  alleging  an  impounding  in 
the  dwelling  house,  and  that  the  defendant 
in  order  to  a  safe  impounding,  necessa- 
rily locked,  SfC.  the  doors  of  the  dweU- 
ing  house ;  and  a  subsequent  sale  in  satis- 
faction of  the  rent  and  costs  of  distress 
and  sale.  Replication,  that  defendant  at 
8fC.,  broke  and  entered  the  dwelling  house, 
and  locked  the  doors,  tf-c,  of  his  own  wrong, 
and  for  another  and  different  purpose  than 
the  purpose  in  the  plea  mentioned,  that  is  to 
say,  for  the  purpose  of  ejectituf,  ^c.  the 
plaintiff  from  the  dwelling  house,  ^c.  Veri- 
fication. 

Semble— <Aa<  the  replication  was  bad, 
inasmuch  as  it  raised  an  immaterial  issue  on 
2S 
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the  inUntioH  of  the  defendant  in  entering, 
instead  of  traverting  the  entry  for  the  pur- 
pote  of  distraining,  with  a  conclution  to  the 
counlry, 

Semble — that  the  plea  was  not  bad  for 
want  of  an  averment  of  notice  of  distress 
(with  the  cause  of  such  taking)  aeeordit^  to 
2  Will.  4-  Mary,  sess.  1 .  e.  5.  s.  2.  nor  for 
superfluously  answering  the  conversion,  that 
being  matter  of  aggravation  only. 

But  held,  that  the  plea  was  bad  for  not 
negativing  the  improper  expulsion,  and 
keeping  out  of  possession,  of  the  plaintiff,  by 
shewing  that  the  house,  or  that  part  of  it 
which  was  locked  up,  was  necessary,  or  the 
mostflt  and  convenient  place  for  impounding 
the  dietrets. 

Trespass  for  breoking  and  entering  the 
plaintiff's  dwelling  house,  locking,  &stening 
and  bolting  the  doors  of  the  said  dwelling 
house,  ejecting,  expelUng,  putting  out  and 
removing  the  plaintiff  from  the  possession, 
use,  occupation,  and  enjoyment  thereof,  and 
keeping  him  so  ejected,  &c.,  till  the  com- 
mencement of  the  suit,  and  during  that 
time,  to  wit,  on  &c.,  seizing  and  taking 
certain  specified  goods  of  the  plaintiff,  and 
carrying  away  and  converting  and  disposing 
thereof  to  Uie  defendant's  own  use ;  by 
means  of  which  premises  the  plaintiff  was 
deprived  of  the  use  and  benefit  of  his  dwell- 
ing house,  and  was  prevented  from  carrying 
on  his  trade  and  business  of  a  brewer  therein. 

Second  plea,  except  as  to  ejecting,  ex- 
pelling, &c.  the  plaintiff  from  the  poases- 
•ion,  &c.,  and  keeping  and  continning  him 
•o  expelled,  &c.,  as  in  the  declaration 
alleged,  that  the  plaintiff,  before  and  at 
the  times  when,  &c.,  held,  occupied,  &c., 
and  enjoyed  the  said  dwelling  honse  in 
which,  &c.,  as  tenant  thereof  to  the  defen- 
dant, by  virtue  of  a  certain  demise  thereof, 
made  by  the  defendant  to  the  plaintii;  for 
the  term  of  one  year,  from  the  29th  of  Sep- 
tember 1840,  and  then  on  from  year  to  year, 
until  the  plaintiff  or  defendant  should  give 
to  or  leave  for  the  other  of  them  six  montha' 
notice  in  writing  to  quit,  at  the  yearly  rent 
of  81/,,  payable  quarterly  in  each  year  of 
such  tenancy.  Averment,  that  after  die 
making  of  the  demise,  and  dnrii^  the  caa- 
tinuance  of  the  tenancy,  and  before  the  said 
time  when  &c.,  to  wit,  on  &c.,  21i.  of  the 
rent  aforesaid,  for  one  year  of  the  tenancy. 


ending  on  the  25th  of  March  1845,  became 
and  was  due  and  in  arrear  from  plaintiff  to 
defendant ;  whereupon  the  defendant  after- 
wards, and  during  the  continuance  of  the 
said  tenancy,  to  wit,  on  &o.,  entered  into 
the  said  dwdling  house  in  whidi»  &&,  the 
outer  domr  of  the  same  being  open,  to  dis- 
train for  the  said  arrears  of  rent,  and  did 
then  and  there  distrain  the  goods  and  diat- 
tels  in  the  declaration  mentioned,  then  being 
in  the  said  dwelling  house  in  which,  &c., 
and  then  being  subject  to  such  distreea,  aa 
and  for  a  distress  for  the  said  arrears  of  rent, 
and  kept  and  impounded  the  same,  in  and 
upon  the  said  dwelling  house  under  the  said 
distress  for  the  space  of  five  days,  and  in 
order  safely  to  impound  and  keqp  the  said 
distress  so  impounded  as  afore«ud,  then 
necessarily  locked,  fastened,  and  bolted  dte 
doors  of  the  said  dwelling  house  in  the  de- 
claration mentioned,  and  within  whidi  dooa 
the  said  distress  was  so  impomoded  as  afore- 
said; and,  at  the  expiration  of  five  days 
from  such  distress,  the  defendant,  at  the 
request  and  with  the  licence  and  permis- 
sion of  the  plaintiff,  continued  to  keep  the 
said  goods  so  impounded  in  the  said  dwell- 
ing honse  in  which,  &c.,  for  a  kmg  spaee 
of  time  next  following  the  expiration  of  the 
said  five  days,  to  wit,  twenty-one  daya,  and 
during  the  last-mentioned  period,  to  wit, 
on  &c.,  the  defendant  caused  the  aaid  goods 
to  be  duly  appraised,  and  then  duly  sold 
the  same  by  virtue  of  the  said  distreaa,  ac- 
cording to  the  form  of  the  statute  in  snch 
case  made  and  provided,  in  sstis&ctioo  of 
the  said  arrears  of  rent  and  the  costs  of  the 
said  distress  and  sale ;  which  are  the  allied 
trespasses  whereof  the  plaintiff  bath  above 
comidained,  except  tbe  sJIeged  tiespaaaea  in 
the  introductory  part  of  this  plea  excited. 
Verification. 

Replication,  that  the  defendant,  at  the 
said  several  times  when,  &c,  twdce  wid 
entered  the  said  dwelling  house  in  whidk 
&o.,  and  locked,  &c.  the  said  doors,  sad 
seised,  took,  carried,  and  converted  the 
said  goods,  &c.,  of  his  own  wrong,  andte 
another  and  different  purpose  than  the  par- 
pose  in  the  plea  mentioned ;  that  is  to  say, 
for  the  purpose  of  ejecting,  expelling,  &e. 
the  plaintiff  from  the  posaesdon,  &c.  of  die 
said  dwelling  house  in  which,  &c.  Yerifi- 
cation. 

Special    demurrer,    for    the    following 
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among  other  ctmaes,  that  the  replkation 
eonclndes  with  a  verification,  and  not  to  the 
country ;  that  a  material  iune  cannot  be 
taken  on  it ;  that  it  does  not  confess  and 
avoid,  and  is  an  informal  traverse  de  injuriA, 
not  admissible  by  the  plea ;  that  it  would 
necessarily  lead  to  a  departure;  and  that 
it  is  an  infonnal  and  insufficient  new  ass^« 
ment. 

Joinder  in  demurrer. 

J.  J,  Johnson,  in  support  of  the  demurrer. 
—If  this  replication  is  attempted  to  be  sup- 
ported as  a  replication  de  injurid,  the  answer 
is,  that  it  is  pleaded  to  a  plea  which  both 
claims  an  interest  in  the  locus  in  quo,  and 
also  alleges  an  authority  derived  imme- 
diately from  the  plaintiff,  and  on  either 
ground  it  is  bad  within  the  resolutions  in 
Crogate's  case{l), 

[Parks,  B. — It  is  not  a  replication  tra- 
versing the  cause,  but  a  replication  alleging 
that  ^e  defendant  entered  for  a  different 
cause,  so  as  to  raise  the  question  in  Lucas 
\.  NockeUsii).'] 

In  that  case  it  ought  to  have  expressly 
traversed  the  affirmative  allegation  in  the 
plea,  that  the  plaintiff  entered  to  distrain, 
and  concluded  to  the  country.  Here  the 
absque  tali  eausd  is  omitted,  and  the  plaintiff 
new  assigns,  and  concludes  with  a  verifica- 
tion. 

[Pabke,  B.— It  is  not  a  new  assign- 
ment.] 

Not  in  form,  but  in  effect  it  is ;  it  pre- 
sents a  new  and  immaterial  issue,  and  con- 
cludes with  a  verification.  In  Lucas  v. 
Nockells  the  question  was  one  of  iact,  whe- 
ther the  defendants  ever  really  entered  under 
theji.fa.  at  all ;  no  such  issue  could  arise 
on  these  pleadings.  Here  the  plaintiff 
raises  a  mere  question  of  motive,  which  is 
utterly  immaterial  if  the  primary  cause  of 
justification  exists.  It  is  immaterial  quo 
ammo  the  party  distrained,  if  he  had  the 
right  of  distress,  and  exercised  it  In  Lucas 
V.  Nockells,  if  the  plaintiff  had  by  his 
replication  admitted  the  seizure  under  the 
fi.  fa.,  and  had  gone  on  to  allege  that  the 
defendants  availed  themselves  of  that  exe- 
cution, for  the  purpose  of  ousting  the  cap- 
tain from  the  vessel,  the  decision  would 
have  been  different. 


[Parke, B.— In  Oaitetv.  Wood(S),Mhleh 
was  well  considered,  this  Court  thought 
that  Lucas  v.  Nockells  bad  not  established 
that  a  nan  may  not,  under  the  general  tra- 
verse de  injurid,  avail  himself  of  a  legal 
authority,  whatever  his  intention  might  be.] 

Lucas  V.  Nockells  does  not  go  the  extent 
of  deciding  that  a  party's  moral  intention 
may  be  put  in  issue,  with  the  view  to  con- 
troul  his  dear  legal  rights ;  and  there  are 
many  cases  to  shew  that  a  party  may  pro- 
tect himself  under  a  legal  authority,  which 
was  not  in  his  mind  when  he  committed 
the  act  complained  oL  (He  was  then 
stopped  by  the  Court.) 

Bramweli,  contra. — First,  with  respect  to 
the  replication;  assuming  that  the  defen- 
dant's motive  in  distraining  cannot  be  ques- 
tioned, still  if  he  distrained  not  for  the  pur- 
pose of  levying  an  arrear  of  rent,  but  in 
order  to  expel  the  tenant,  that  cannot  be 
justified. 

[Parkb,  B.— The  replication  should 
have  traversed  the  defendant's  entry  for 
the  purpose  of  distraining.  The  plaintiff 
does  not  deny  the  entry,  nor  does  he  new 
assign ;  but  he  alleges  that  the  defendant 
entered  for  an  ulterior  purpose.  Now  the 
intention  being  immaterial,  Oakes  v.  ffood 
decides  that  Lucas  v.  Nockells  does  not 
preclude  the  pomt  being  taken.] 

Then,  secondly,  the  plea  is  bad  in  anb- 
stance.  The  asportatiit,  being  part  of  the 
trespass  complained  of,  is  admitted,  and  the 
plea  ought  to  have  shewn  that  notice  of  the 
distress,  with  the  cause  of  such  taking,  was 
left  at  some  notorious  part  of  the  premises 
according  to  2  Will.  &  Mary,  sess.  1 .  c.  5.  s.  8. 

[Parke,  B.— The  declaration  would  be 
good  without  the  allegation  of  converuon. 
The  plea  need  not  have  answered  that.] 

The  plaintiff  complains  of  the  sale  as  a 
substantive  trespass,  and,  therefore,  declares 
for  the  conversion  which  may  extend  to  that 
■ale. 

[Pabke,  B. — The  defendant  need  not 
have  pleaded  a  word  about  conversion: 
then,  having  done  so,  is  the  whole  plea  bad, 
if  it  is  a  sufficient  answer  to  the  rest  ?] 

A  new  assignment  is  only  wanted  to  cor- 
rect a  supposed  mistake  in  the  plea.  Here 
the  plea  acknowledges  that  the  defendant 


(1)  8  Rep.  66. 

(2)  4  BiDf.  739 ;  s.  c.  10  Biog.  M7. 


(S)  2  Mee.  &  Wsb.  791  ;  s.  «.  6  Uw  J.  R«p. 
(h.s.)  Ezeb.  20a 
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knows  the  sale  to  be  part  of  the  trespasses 
complained  of.  Then,  further,  the  defendant 
could  not  legally  lock  up  the  doors  of  the 
house  to  secure  the  distress,  if  by  so  doing 
he  expelled  the  tenant  from  the  house. 

Johnson,  in  reply. — To  have  stated  notice 
of  distress  would  have  been  pleading  im« 
material  matter.  The  gist  of  the  declaration 
is  the  taking,  and  if  the  plea  sufficiently 
answers  that,  it  answers  the  whole.  So 
much  of  the  plea  as  justifies  the  conversion 
and  sale  may  be  rejected  as  surplusage.  As 
to  the  last  point,  the  defendant  was  justified 
in  locking  up  the  goods  for  safe  custody. 
He  would  be  answerable  for  damage  to  them 
while  impounded.  Had  they  been  eloigned 
before  side  he  could  not  have  sued  again  for 
the  rent — Fatper  v.  Eddows  (4).  The 
plea  does  not  state  the  whole  house  to  be 
locked  up,  but  only  the  doors  of  it,  which 
may  mean  the  outer  doors.  It  is  consistent 
with  the  tenant  being  able  to  unlock  them 
at  pleasure,  or  that  they  were  opened  when- 
ever he  requested. 

[Alderson,  B. — Ought  not  the  plea  to 
allege  that  it  was  necessary  or  most  con- 
venient ?] 

[Parke,  B. — The  ease  of  Washbom  v. 
Black  (5)  is  an  authority  for  saying  that  in 
ordinary  cases  a  party  distraining  has  no 
right  to  keep  possession  of  the  whole  dwell- 
ing house,  but  must  select  one  room  or  two, 
and  he  may  then  lock  up  the  goods  therein. 
In  that  case  Lord  Mansfield  said,  "  that  the 
strict  law  was  so  ;  and  that  the  man  might 
if  he  pleased  have  stripped  every  room  and 
put  till  the  goods  hither,  and  by  that 
means  greatly  damaged  them ;  but  instead 
of  doing  that,  he  acted  for  the  benefit  of  the 
plaintiff,  and  left  the  goods  as  he  found 
them  :  therefore  he  should  leave  it  to  the 
jury  to  consider  whether  the  plaintiff  did 
not  consent"  Now  the  question  is,  whether 
this  plea  ought  not  to  allege  either  that  it 
was  necessary  to  use  the  whole  house  or 
the  plaintiff's  licence  to  do  so.] 

Cur.  adv.  mtU. 

On  a  subsequent  day,— 

Parke,  B.  said — The  Court  are  inclined 
to  think  that  the  plea  is  bad,  for  not  shewing 
that  the  whole  house  or  that  part  of  it  which 

(4)  1  Solk.  248. 

(5)  II  East,  405,  note  a. 


was  locked  up  was  necessary  or  fit  and  pro> 
per  for  impounding  and  securing  a  disttess 
under  the  2  Will.  &  Mary,  sess.  1.  c  5,  so 
as  to  form  a  lawful  pound ;  otherwise  it 
might  appear  that  the  whole  dwelling  house 
was  locked  up,  without  any  sufficient  reason 
for  its  being  so.  The  defendant,  however, 
may  amend  on  the  usual  terms. 

Amendment  aeecrdingUf. 


1847 
Nov, 


47.     1 
.  17.  / 


BSDAILE,  PUBUC  OPFICEE,  V. 
TRD8TWEIX.* 


Company — Scire  Facia*  against  Member 
of  Banking  Co-Partnership  —  Declaration 
—  Duplicity  and  Uncertainty — 7  Geo.  4. 
e.  46.  s.  13. 

Quaere — Whether  a  declaration  in  sci.  fit. 
on  a  judgment  recovered  against  the  pmblie 
officer  of  a  banking  co-partnership  is  bad, 
which  alleges  that  the  defendant  at  the  time 
of  judgment  recovered  was  and  from  thence 
hitherto  hath  been  and  still  is  a  meaUter  of 
the  said  co-partnership. 

Semble — That  a  writ  in  that  form  woM 
be  quashed  on  appUeation  to  a  Judge  at 
chambers. 

Declaration  in  «ctre  facias  upon  a  judg- 
ment recovered  by  the  plaintiff  as  registered 
public  officer  of  the  London  and  West- 
minster Bank  against  the  registered  public 
officer  of  the  Leeds  and  West  Riding 
Banking  Company,  alleging  that  the  defen- 
dant "  at  the  time  .of  such  judgment  being 
recovered  as  aforesaid  was  and  from  thence 
hitherto  hath  been  and  still  is  a  member  of 
the  said  co-partnership." 

Demurrer,  alleging  as  causes  of  demurrer, 
that  the  said  declaration  shews  that  the  said 
defendant  was  a  member  of  the  said  Leeds 
and  West  Riding  Banking  Company  at  the 
time  of  the  recovering  the  said  judgment, 
and  also  at  the  time  of  the  issuing  and 
suing  out  of  the  said  writ  in  the  declara- 
tion mentioned  ;  and  that  the  declaration  is 
on  that  account  double,  or  at  all  events, 
uncertain.     Joinder  therein. 

T.  Jones,  in  support  of  the  demurrer. — 
This  declaration  is  both  double  and  uncer- 

*  Tbis  case  belong*  to  Micbaelmas  tenn,  but  i* 
printed  thus  early  on  account  of  tbara  being  aaoy 
other  actions  of  the  same  kind  now  pending. 
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tain ;  and  if  not  bad  on  the  first,  is  clearly  so 
on  the  second  ground.  By  the  13th  section 
of  the  act  for  regulating  co-partnerships 
of  certain  bankers  in  England,  &c.,  the 
7  Geo.  4.  c.  46,  execution  (which  according 
to  decided  cases  means  a  scire  facias)  on 
any  judgment  obtained  against  the  public 
officer  of  any  such  co-partnership  may  be 
issued  against  any  member  or  members  of 
the  co-partnership  for  the  time  being,  which, 
according  to  the  decided  cases,  means  at 
the  time  of  scire  facias  issued.  So 
that  the  proximate  execution  is  to  go 
against  some  person  who  is  a  member  at 
that  time.  And  then  the  section  proceeds 
to  provide  for  the  event  of  such  execution 
being  ineffectual  for  obtaining  payment  of 
the  amount  of  the  judgment,  and  in  that 
case  enacts  that  execution  may  issue 
against  any  person  who  was  a  member  of 
the  co-partnership  at  the  time  of  the  judg- 
ment obtained.  Now,  this  declaration  seeks 
to  charge  the  defendant  with  two  liabilities, 
and  the  plaintiff  might  recover  by  shewing 
either  that  the  defendant  was  a  member 
when  the  writ  issued,  or  that  he  was  a 
member  at  the  time  of  judgment  recovered. 
It  may  be  said,  that  the  declaration  dis- 
closes only  one  cause  of  action,  but  that  is 
not  a  sound  test,  because,  diough  the  plain- 
tiff exhibits  only  one  cause  of  action,  he 
seeks  to  sustain  it  on  different  liabilities. 
The  rule  against  duplicity  in  declarations  is 
well  ascertained,  viz.,  "  that  the  declaration 
nrast  not,  in  support  of  a  single  demand, 
allege  several  distinct  matters,  by  any  one 
of  which  that  demand  is  sufficiently  sup- 
ported" —  Stephen  on  Pleading,  3rd  edit. 
p.  251. 

[Parke,  B. — It  surely  would  be  quite 
enough  to  allege  the  defendant  to  be  now 
a  member  of  the  co-partnership.  If  the  fact 
be  otherwise,  why  not  confine  the  declara- 
tion to  the  single  allegation  that  he  was  a 
member  at  the  time  of  judgment  recovered?] 

At  all  events,  the  declaration  is  uncer- 
tain. The  defendant  is  charged  as  a  share- 
holder ;  but  when  ?  How  can  it  be  ascer- 
tained from  this  declaration,  whether  the 
plaintiff  seeks  to  recover  from  the  defendant 
as  a  shareholder  for  the  time  being,  or  at 
the  time  of  the  judgment  It  is  impossible 
to  say  on  which  Uability  the  defendant  is 
charged. 

[Pabke,  B.<— There  was  an  application 


before  me  at  chambers  to  quash  a  scire  facias 
in  this  form.] 

{^fVilles  (amicus  Curiee)  stated  that  he 
was  counsel  in  that  case,  and  that  Parke,  B. 
quashed  the  writ  because  it  gave  a  chance 
of  succeeding  in  two  events.] 

That,  in  truth,  is  the  objection  on  this 
record.  The  declaration  clothes  the  defen- 
dant with  two  characters ;  in  neither  of  which 
he  is  liable,  and  leaves  it  uncertain  in  which 
he  is  sought  to  be  charged. 

[Alderson,  B. — Suppose  the  defendant 
wanted  to  avail  himself  of  a  defence  which 
he  might  have  to  the  action,  supposing 
him  to  be  charged  as  a  shareholder  at  the 
time  when  judgment  was  recovered.  If  he 
were  to  plead  that  defence,  it  would  be  no 
answer  to  that  part  of  the  declaration  which 
charges  him  as  a  member  for  the  time 
being.] 

And  so  a  defence  which  he  might  have 
to  the  action,  supposing  him  to  be  charged 
as  a  member  for  the  time  being,  would  be 
no  defence  to  the  action,  supposing  him  to 
be  charged  as  a  member  at  the  time  when 
judgment  was  recovered.] 

[Alderson,  B. — The  next  step  will  be 
to  introduce  that  the  defendant  was  a 
member  when  the  contract  on  which  the 
judgment  was  obtained  was  made. 

That  would  be  good  if  this  is. 

Bovill,  contra. — This  is  a  good  writ  and 
a  good  declaration.  The  discretion  exercised 
at  chambers  was,  no  doubt,  correct ;  but  it  is 
a  different  question  on  demurrer  to  the  de- 
claration. There  is  but  one  distinct  liability 
here,  viz.,  a  liability  as  a  member  of  a  certain 
banking  co-partnership.  There  must  be  an 
ineffectual  execution  before  you  can  proceed 
against  a  person  who  was  formerly  a  mem- 
ber. The  prior  execution  must  therefore 
appear  on  the  face  of  the  declaration.  It 
is  necessary  in  order  to  bring  the  matter 
before  the  jury.  If  more  is  stated  than 
necessary,  it  'may  be  struck  out  as  sur- 
plusage. 

[Parke,  B.— The  Court  are  to  judge  of 
the  propriety  of  the  writ  issuing  agtunst  a 
person  who  has  ceased  to  be  a  member.] 

The  words  "and  still  is"  are  used  to 
exclude  the  supposition  that  the  defendant 
has  ceased  to  be  a  member  for  three  years, 
and  so  not  liable. 

[Parke,  B. — ^That  would  come  by  way 
of  defence.    There  is  a  good  deal  of  doubt 
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abont  this :  had  you  not  better  amend  if 
yon  can  ?] 

The  amount  is  very  conriderable ;  and  if 
there  is  any  doubt  the  plaintiff  would  wirii 
to  amend. 

Parke,  B. — We  do  not  mean  to  say  that 
you  are  wrong,  but  we  have  so  much  doubt 
that  we  think  you  had  better  amend  rather 
than  urge  us  to  a  decision. 

Leave  to  amend  the  writ  and  de- 
claration to  at  to  charge  the  de* 
fendant  as  a  member  for  the  time 
being. 


The  following  eases  will  appear  in  the 
Volume  for  1848 : — 

ASHI.BT  V.  PBATT. 

ATTORNEY  OENERAL  V.  BAItKT. 

DOE  d.  KNIOHT  V.  CHAFFET. 

CHAHBERLAIN  AMD  OTHERS  V.  BIRKEHBEAD 
AND  CHESTER  RAILWAY  COMPANY. 

HAIX  V.  LACK. 

GOODK  V.  BOSTON. 

WALUS  *.  8WINBORNK. 

MA8SBY  e.  JOHNSON. 

COOKE  V.  BLAKE. 


END  OF  TRINITY  TERM,  1847. 
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IN  THE  HOUSE  OF  LORDS, 
€&iti  on  9[ppeal  anH  Wirit^  of  error* 


AlIen«.Macphenon(1847).  Appeal  against 
a  decree  of  the  Master  of  the  RolU,  re- 
versed by  Lord  Chancellor  Lyndhurst,  in 
1842.  The  Lords  divided  in  opinion. 
Decree  of  Lord  Chancellor  Lyndhurst 
afiBrmed  by  the  majority. 

Barrett  «.  the  Stockton  and  Darlington 
Railway  Company  (1847).  Decree  of  the 
Vice  Chancellor.  Decree  varied,  with 
directions. 

Evans  v.  Scott  (1847).  Decree  of  Vice 
Chancellor  Knight  Bruce.  Decree  re- 
versed in  part,  and  varied. 

Irving  V.  Manning  ( 1 847).  Writ  of  error  on 
judgment  of  Exchequer  Chamber,  a£Srm- 
ing  a  judgment  of  the  Court  of  Common 
Pleas.     Judgment  afiirmed,  with  costs. 


Mayor  of  Gloucester  v.  Osborne  (1847). 
Decree  of  Vice  Chancellor  Wigram.  De- 
cree affirmed. 

Pinkns  v.  the  Ratcliff  Chis-Light  Company 
(1 847).  Decree  of  the  Vice  Chancellor. 
Decree  affirmed,  with  costs. 

Taff  Vale  Railway  Company  v.  Nixon 
(1847).  Decree  of  the  Vice  Chancellor. 
Decree  affirmed,  with  costs. 

Trevor  v.  Trevor  (1847).  Order  of  the  Vice 
Chancellor.     Order  affirmed. 

Wordsworth  v.  Wood  (1847).  Decree  of 
Master  of  the  Rolls  affirmed  by  Lord 
Chancellor  Cottenham.  Decree  affirmed, 
with  costs. 
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TO  THE   SVBJECTS  OF  THK 


CASES    AT    COMMON    LAW, 

IN  THE 

LAW   JOURNAL    REPORTS, 

Vol.  XXV,— XVI.  New  Series. 


[/•  AefoUowing  Index,  Q.B.  ref*r$  to  the  QnEsii's  Bsiich  Rcpokti,  C.P.  to  the  Comhom  Plus, 
tmd  Ex.  to  the  ExcniqoBa  or  PtiAs.] 


AhatemeM — ^Public  officer  of  banking  eonipany,  pUin- 
tiff  in  an  action,  died  after  writ  of  eo.  ni.  inued, 
but  before  its  execution: — Held,  that  a  ict./o.  waa 
nmieceuary,  and  defendant  not  entitled  to  be  dia- 
dnrged  on  the  ground  that  the  action  had  abated. 
SepMe — If  there  was  no  registered  officer  after  the 
death  of  the  plaintiff,  defendant  might  apply  to  the 
Court  to  hare  one  appointed  to  give  him  a  oiacharge, 
as.  311 

Plea  in  abatement  of  non-joinder  of  a  co-con- 

tnctor,  where  vrrit  issued  against  two,  and  declara- 
tion against  a  single  defendant,  should  pray  to  quash 
the  writ  as  well  as  the  declaration,  C.P.  159 

Plea  of  non-joinder  of  some  co-contractors  only, 

not  good ;  and  if  plaintiff  cannot  give  residence  of 
all  coKnntractors  he  loeea  bis  plea,  C.P.  172 

Accord  and  Sat^faelion — Sufficiency  of  replication 
trareraing  agreement  only,  where  plea  alleges 
agreement  and  also  performance  by  defendant, 
aB.  85 

See  Pleading. 

AecBuHl  Slated,    See  Attorney.    Baron  and  Feme. 

AchtKwUdfmenI  cf  Deed.    See  Deed. 

Actimt  —  for  keeping  mischievous  animal  without 
averment  of  negligence,  Q.B.  64 

——  Privileges  of  Justices  under  Metropolitan  Police 
AcU,  03.  80 

Aeliam,  Notice  f^Members  of  board  for  repair  of 
highways  in  puish,  having  resolved  that  surveyor 
should  be  directed  to  open  /octutnfiw  to  the  public, 
on  suggestion  that  there  was  an  ancient  right  of 
footway  over  it,  surveyor  did,  in  pursuance  of  such 
resolution,  remove  a  gate  obstructmg  such  supposed 
right  of  footway.  In  action  of  trespass  against 
members  of  board  and  surveyor,  they  are  entitled 
to  twenty-one  days'  notice  of  action,  under  5  &  6 
Will.  4.  c  50.  s.  100,  if  act  was  bond  fide,  aB.  93 

Construction  of  Oreat  Western  Railway  Act,  as 

to  right  of  company  to,  C.P.  72 

AdwtinUtration.    See  Stamp. 

AdvoToe  Poeteuion.    See  Limitations,  Statute  o£ 

New  Series,  XVI.— Index,  Com.  Law. 


Affidaoit—yihtn  an  action  was  brought  by  M.  T. 
against  J.  S.  and  W.  H,  an  affidavit  made  after  ap- 
pearance, intituled  "  Between  M.  T,  plaintiff,  and 
J.  S.  and  W.  P.  (miscalled  W.  H.)  defendants,"  held 
insufficient;  Q.B.  319  > 

Title  of,  C.P.  167 

^—  Where  defendant,  whose  name  vraa  J.  O,  de- 
scribed in  vrrit  of  summons  as  H.  O,  and  a  person 
named  H.  O.  has  appeared  to  the  writ,  held,  on 
motion  by  plaintiff  B.  to  set  aside  appearance,  affi- 
davits rightly  entitled  B.  v.  i.  Q,  sued  by  the  name 
of  H.  G,  C.P.  176 

in  support  of  rule  for  judgment  as  in  case  of 

a  nonsuit,  entitled  "Edward  Lomaz,  plaintifl^ 
B.  William  Wells  Kilpin,  defendant;"  defendant 
having  been  described  as  "  W.  W.  Kilpin"  in  the 
writ  of  summons,  insufficient,  Ex.  23 

Where  affidavits  may  be  used  on  motion  to 

discharge  defendant  arrested  on  Judge's  order, 
Ex.67 

^^  Where  jurat  of  affidavit  used  in  support  of  a 
rule  defective  in  not  containing  names  of  depo- 
nents. Court  will  disdiarge  rule,  with  costs,  Ex.  150 

Affidttoit  cf  Debt.    See  Bankruptcy. 

.<fiiw»<iaira(— Proceedings  on  indictment,  removed  by 
certiorari,  were  continued  on  plea-roll  from  1 1th  of 
January  1843  to  the  16th  of  April,  and  from  that 
day  to  others,  but  there  were  no  continuances  from 
Easter  term,  1844,  to  Trinity  term,  1845.  Judg- 
ment being  given  against  the  defendant,  he  brou^t 
error,  assigning  that  proceedings  were  not  properly 
continued,  16th  of  April  being  a  Sunday,  the  fol- 
lowing months  being  stated  without  mention  of  the 
year,  and  continuances  above  mentioned  being 
altogether  omitted.  Court  gave  leave  to  issue  a 
s«iur<  faeiat  jmraioret,  as  of  the  llth  of  January, 
returnable  on  some  day  in  Easter  term,  1843,  and 
to  amend  entry  roll  and  record  of  Nisi  Prius  ac- 
cordingly, and  further  to  insert  years  after  the 
months,  and  (miitted  continuances,  in  rail  and 
record,  aB.  281 
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y*m<Brfw«>i<— Power  of,  by  revising  barrUter,  C.P.  lOI 

Action  against  surveyor  of  highways,  appointed 

under  7  &  8  Vict.  c.  84,  for  slander  of  title.  Slan- 
der alleged  "  I  shall  not  allow  purchaaeri  {meaning 
persona  who  then  might  be  disposed  lo  purchase  al  the 
said  tale  the  said  houses  of  the  plaintif  tn  exposed  far 
sate  as  aforesaid)  to  be  Hnisbed  until  the  roads  are 
made  good.  1  have  no  power  to  compel  any  one  to 
make  the  roads,  but  I  have  power  to  atop  the 
buildings  until  the  roads  are  made."  Judge,  at 
trial,  power  to  amend  declaration  by  substituting 
"  Ihe  houses"  for  the  words  in  Italic,  under  3  &  4 
Will.  4.  c.  42,  C.P.  124 

Power  of  luife  to  amend  writ  of  raplas  di- 
rected to  sherifii  mstead  of  sheriff  of  Middlesex, 
but  not  the  copy  of  writ.  Whether  upon  writ  so 
amended  defendant  can  be  arrested  a  second  timci 
Ex.57 

Plaintiff^,  in  order  to  save  Statute  of  Limit*- 

tions,  allowed  to  amend  writ  of  summons  by  de- 
scribing themselves  as  a.ssignees  of  a  bankrupt  and 
defendants  as  registered  public  officers  of  a  banking 
co-partnership,  Ex.  179 

Where  plaintifl!)  bought  certain  coals,  and  an 

invoice  was  sent  to  them,  which  described  the  coals 
in  question  as  "  steam  coals,"  and  the  coals  having 
proved  unfit  for  steam  purposes,  plaintiffs  brought 
an  action  for  a  breach  of  conditions  contained  in 
a  printed  statement,  handed  by  defendant  to  plain- 
tiffs before  the  sale,  but  faileu  to  prove  that  such 
statement  constituted  the  contract,  the  Court 
amended  the  declaration  by  substituting,  instead  of 
the  contract  declared  on,  a  statement  that  the  coals 
were  of  fit  quality  for  working,  and  generating 
steam  for  steam-engines,  Ex.  212 

See  Postea. 

Animal — Liability  of  party  for  keeping  a  mischievous 
animal  without  averment  of  negligence,  Q.B  64 

Appeal,  Notice  o^.    See  Excise  Acts.    Poor  Law. 

AppearaiKi—^Khett  writ  of  summons  issued  into 
Middlesex  was  sent  by  post  to  defendant,  an  attorney 
in  London,  who  admitted  the  receipt,  and  said  he 
would  enter  an  appearance,— defendant  entitled  to 
a  rule  nisi  only  to  enter  an  appearance,  C.P.  200 

Plaintiff,  in  person,  may  enter  appearance  for 

defendant  according  to  the  statute,  Ex.  14 

Appropriatum.    See  Pleading. 

Arhitralion — Where  award  was  made  on  the  18th  of 
September,  and  rule  nisi  to  set  it  aside  obtained  on 
the  24tb  of  November,  but  submission  not  made  a 
rule  of  court  lilt  30th  of  November,  Court  will  not 
order  the  rule  of  court  to  be  dated  as  of  the  24th, 
nor  enlarge  rule  nisi  under  it  to  be  drawn  up  on 
reading  rule  of  court  so  dated,  Q.B.  138 

Examination  of  party,  where  usual  clause  giving 

arbitrator  such  power  struck  out,  a  good  ground  for 
setting  aside  award ;  and  objection  not  waived  by 
other  party  going  on  with  arbitration.  Whether 
tendering  himself  to  be  examined  also  would  have 
been  a  waiver,  Q.B.  139 

^—  In  action,  in  which  two  issues  are  raised,  each 
of  which  went  to  the  whole  cause  of  action,  all 
matters  in  diliinence  referred ;  costs  of  cause  to  abide 
event  Award  generally  that  action  should  be  no 
fortber  prosecuted,  and  that  a  sum  should  be  paid 
by  defendant  to  plaintiff,  suffidentlyascertaina  event, 
and  is  final,  Q.B.  145 

Neglect  to  make  award  within  time  spedfled  by 

act  of  parliament,  whether  a  neglect  to  make  an 
award,  aB.  851 

Where  submission  to,  was  to  two  arbitrators,  and 

a  third  to  be  named  by  them ;  and  the  parties  treated 
the  third  as  an  umpire  throughout  tne  whole  p ro- 
ceedinga,— his   non-attendance   at   the    meeting. 


and  the  want  of  notice  to  him,  no  groand  far  icttiBg 
aside  the  award.  Where  agreement  of  reference 
recited  that  a  Chancery  suit  existed  between  ilie 

Earties,  and  that,  in  order  to  put  an  end  to  it,  they 
ad  agreed  to  refer  all  matters  in  dispute  arising 
out  of  their  accounts  or  otherwise ;  and  power  was 
given  to  arbitrators  to  assess  and  apportion  costs  of 
suit  as  well  as  other  costs ;  and  the  ariHtraton  bond 
a  sum  to  be  due  from  one  of  the  parties  to  the  other, 
and  apportioned  the  costs  of  suit  and  other  costs, — 
award  held  final,  and  sufficiently  a^iudioting  on  the 
Chancery  suit  The  rejection  of  evidence,  tendered 
at  a  meeting  to  close  the  accounts,  not  nujcaodBct : 
but  within  arbitrators'  authority,  Q.B.  330 
^rM/rotteis— Question,  after  verdict,  whether  dedara- 
tion  sufficiently  alleges  a  refusal  to  Dominate  a  re- 
feree; finding  of  jury  for  defendant  that 
did  not  notify  to  defendant  within  a  reasonable  I 
his  choice  of  a  referee  immaterial,  Q.B.  393 

Where  award  good  upon  the  face  of  it.  Court 

will  not  set  it  aside,  nor  send  it  back  to  arUtraiar, 
upon  affidavits  shewing  that  arUtrator  has  wrongly 
deddedapoint  of  law,  C.P.  79 

— —  On  question  submitted  to  arbitrator  in  indenture 
of  reference  whether  plaintiff  was  Uable  to  discharge 
money  secured  by  mortgage  executed  by  him  to 
testatrix  on  or  about  the  29th  of  September  183^, 
arbitnktor  finds  that "  phuntiff  was  not  liable  to  di*- 
charge  a  sum  of  money  secured  by  morteage  exe- 
cuted by  him  to  testatrix  on  26th  of  September 
1817,  which  was  by  defendant  produced  to  me  ai 
mortgage  in  the  said  indenture  mentioned  a*,  and 
by  the  plaintiff  admitted  to  be  the  mortgage  exe- 
cuted by  the  plaintiff  to  the  said  testatrix  on  or 
about  the  26th  of  December  1818."  The  only  deed 
mentioned  in  indenture  of  reference  was  die  mort- 
gage deed.  In  action  upon  award, — Held,  that  it 
sumdently  appeared,  notwithstanding  errors  in 
date,  that  arbitrator  had  dedded  on  liabilitT  of 

?laintiir  upon  the  mortgage  deed  referied  t»  him, 
.P.  225 

Where  avrard  made  contains  a  defect,  and  attar> 

nies  agree  verbally  that  arbitrator  shall  ameiid  it, 
but  subsequently  defendant's  attorney  obtons  ■ 
Judge's  order  that  matters  referred  be  remitted  to 
arbitrator  for  his  reconsideratian,  arlntrator  nay 
alter  award  without  giving  notice  to  dtbcr  party  it 
his  intention  to  do  so,  neither  party  baviiw  re- 
quested him  to  hear  fresh  eridence,  and  need  not 
rente  the  Judge's  order,  Ex.  203 

— ^  Plaintiff  not  allowed  to  move  in  arrest  of  hsdg- 
ment  where  cause  referred  by  order  of  Nisi  Prios, 
which  directed  that  ndther  party  should  bring  or 
prosecute  any  action  or  suit  in  any  court  of  law  or 
equity  against  the  arbitrator  or  against  each  otter, 
and  awvd  made,  Ex.  240 

Agreement  to  refer  action  and  all  mattcT*  in 

diflbrence,  the  parties  to  abide  bv  the  award  **  of 
and  concerning  the  action,  and  of  and  concerwnc 
the  other  matters  in  diffiennee." — Arbitraiw  sboaM 
award  concerning  the  action  and  other  matters  scpa- 
ratdy ;  and  an  award  made  generally,  itot  tttSanei 
by  attachment,  Ex.  256 

See  Railway. 

Arrest — Party  guilty  of  an  jndidaMe  oflknee  may  be 
apprehended  on  a  Sunday,  whether  such  oflkDcr 
involve  an  actual  or  only  a  constructive  bceach  of 
the  peace,  Ex.5 

Defendant  entitled  to   be   disehaiged   whet* 

capiat  amended  by  Judge's  order,  by  aitwing  dl- 
rectioo  to  sheriff  instead  of  sheriffi  of  Middlsfx, 
on  the  ground  of  variance  between  writ  aski  eopy; 
whether  defendant  can  be  again  arrested  on  amranad 
writ,  Ex.  57 

Where,  on  ea.  an.,  good,  although 
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death  of  phdntiff:  and  defendant  not  entitled  to  be 
discharged  out  of  ciutodv,  Ex.  66 
Arre$t — Defendant  arrented  by  Judge's  order,  on  a£B- 
darit  of  20/A  of  October,  -which  stated  that  an  ad- 
vertisement had  appeared  in  the  Timet  of  15th  of 
September  of  an  edict  of  the  Austrian  consul  at 
Smyrna  on  the  1</  of  August,  stating  defendant  to 
have  absconded  from  Smyrna,  and  to  stand  accused 
of  fraudulent  bankruptcy,  and  calling  on  him  to 
appear  in  seventy  days,  applies  to  another  Judge, 
to  set  aside  order  to  hold  to  bail  and  all  subsequent 
proceedings.  Judge  secondly  applied  to  right  in 
not  ordering  capita  to  be  set  asiae.  But  seventy 
days  having  elapsed  before  application  to  Judge, 
order  on  insufficient  grounds,  and  defendant  enti- 
tled to  his  discharge.  A  party  arrested  by  Judge's 
order  may  apply  to  another  Judge  for  his  discharge, 
and  may  appeal  to  Court  against  the  decision  of  the 
latter  Judge.  Where  defendant  arrested  under  1  &  2 
Vict  c.  110.  8.  fi,  Court  from  which  process  issues 
has  power  to  discharge  him,  either  by  virtue  of  its 
general  jurisdiction  over  acts  of  a  single  Judge,  or 
of  that  given  by  statute,  if  Judge  has  acted  on  in- 
sufficient materials,  or  has  exercised  an  improper 
discretion.  In  such  case  defendant  may  use  affida- 
vits to  explain  or  contradict  those  on  which  the 
order  was  granted;  and  defendant's  affidavits  may 
be  aiuwered  by  plaintiffon  shewing  cause.  Qntere — 
Whether,  if  Judge  secondly  applied  to  should  differ 
from  first,  on  the  same  state  of  facts,  he  has  power, 
or  ou^ht,  to  order  prisoner's  discharge.  Quart — 
Also,  if  it  appear  on  fresh  affidavits  before  Court, 
that  the  person  arrested  was  about  to  quit  England 
at  time  iMdaml$  were  made,  but  it  is  not  clear  that 
he  was  about  to  quit  England,  or  even  though  it  be 
shewn  that  he  was  not,  when  order  was  made,  Court 
ought  to  discharge  him.  As  to  ordering  return  of 
money  deposited  in  lieu  of  bail  where  order  of 
Judge  discharged,  if  affidavits,  on  shewing  cause, 
state  that  defendant  has  broken  up  his  establish- 
ment and  gone  abroad,  Ex.  67 

Legalitv  of  arrest  of  passenger  on  railway  not 

producing  uis  ticket,  Ex.  S9 

Somerset  Herald  privileged  from,  Ex.  182 

See  Bankrupt.    Sheriff. 

Arrett  of  Judgment.    See  Arbitration.     Pleading. 

Auigmxrnt.    See  Bankrupt 

Atlachmtnt— not  granted  agiunst  officer  of  Palace 
Court  where  sheriff's  officer  was,  as  he  alleged,  in 
possession  of  goods  under  fi.  fa.  out  of  this  Court, 
officer  of  the  Palace  Court  levied  and  took  away 
goods,  under  process  out  of  that  court,  using  no 
violence,  there  being  reason  to  believe  that  posses- 
sion of  sheriff's  officer  was  a  matter  in  dispute, 
C.P.233 

See  Arbitration. 

Attorney — suing  in  person,  entitled  to  retain  venue  in 
Middlesex,  without  stating  in  decUration  that  be 
sues  a*  an  attorney,  Q.  B.  2 

New  trial  where  attorney  acts  as  advocate  and 

witness,  Q.B.  33 

Where  bill  not  continuous  so  a*  not  to  take 

earlier  items  out  of  Statute  of  Limitations,  Q.B.  72 

Non-liability  of,  for  fees  on  execution  of  ca.  —., 

as.  102 

37tb  section  of  6  &  7  Vict  c.  73.  retrospective 

in  its  operation,  and  applies  to  all  bills  for  business 
done  before  statute,  whether  previously  taxable  or 
not  Attorney  cannot  maintain  action  for  bill  for 
conveyancing  done  before  6  &  7  Vict  c.  73.  (and 
until  then  not  liable  to  taxation),  unless  he  has, 
after  passing  of  that  statute,  delivered  a  bill  as 
required  by  section  37,  and  waited  a  month  after 
such  delivery.  Quare — Whether  in  case  of  bill 
taxable  before  statute,  delivery  before  statute  would 


not  be  sufficient  Auumpsit  for  work  oj  an  attor- 
ney, and  on  an  account  stated.  Plea  to  whole 
declaration,  that  the  account  was  stated  in  respect 
of  work  done  as  an  attorney,  and  that  no  signed 
bill  was  delivered  as  required  by  the  statute.  Good 
answer  to  count  on  account  stated,  Q.B.  178 
i^</aniry— Right  of,  to  be  admitted  to  practise  in  Lord 
Mayor's  Court,  under  6  &  7  Vict  c  73.  s.  27.  Form 
of  rettim  to  mandamus  to  admit,  Q.B.  18$ 

In  an  action  against  an  attorney  for  negligence, 

declaration  alleging  that  defendant "  did  not  duly 
file  the  writs  with  the  proper  officer,  according  to 
the  practice  of  the  court,  whereby  plaintiff's  demand 
was  barred  by  Statute  of  Limitations ;"  and  proof 
that  after  writs  are  brought  to  the  office,  it  is  the 
practice  of  officer  to  file  them,  but  in  certain 
mstances  in  this  case  the  writs  were  not  filed 
within  one  month  after  their  expiration,  it  is  a 
proper  direction  to  jury  that  "filinx"  might  have 
the  sense  of  bringing  to  the  office,  and  in  that  case 
is  included  under  the  word  "  returning,"  and  is, 
therefore,  a  part  of  the  attorney's  duty.  Question 
of  negligence  in  not  complying  with  statute  a  ques- 
tion of  fact  for  the  Jury.  No  ground  for  arresting 
the  judgment,  as  declaration  after  verdict  must  be 
taken  as  shewing  a  doty  the  breach  of  which  was 
actionable,  Q.6.  274 

Attorney  liable  to  defendant  for  costs,  if  plaintiff 

a  non-existmg  person;  although  he  need  not  be 
instructed  by  a  plaintiff  personally,  but  may  receive 
instructions  from  any  one  interested  in  the  action, 
aB.  339 

Judge's  order,  under  6  &  7  Vict  c  73.  s.  43, 

ordering  judgment  to  be  entered  up  for  amount 
found  by  Master's  allocatur  to  be  due  on  attorney's 
bill  of  costs,  the  same  force  as  a  rule  of  court  for 
payinent  of  money  under  1  &  2  Vict  c.  110.  s.  It(; 
and  if  action  be  brought  on  such  order,  coits  of 
writ, declaration,  and  appearance  will  not  be  allowed, 
Ex.  176 

Effect  of  unauthorized  attorney  appearing  for 

defendant,  and  plaintiff  accepting  on  appearance 
from  unauthorized  attorney.  Different  rule  where 
attorney  insolvent  or  solvent,  Ex.  204 

An  attorney  should  be  at  his  office  bv  himself 

or  clerk  till  nine  o'clock  in  the  evening,  Ex.  253 

^-~~  Taxation  of  bills  of  one  Loudon  attorney  em- 
ployed by  another  London  attorney,  for  business 
done  in  tne  country,  and  hills  delivered  in  1841  and 
1842,  and  re-delivered  in  February  1847,  Ex.  265 

—^  Delivery  of  bill  in  action  against  provisional 
committee-man  of  railway,  Ex.  283 

See  Pleading.    Set-off. 

Attorney' t  ZiVn— remains  although  the  claim  Is  barred 
by  Statute  of  Limitation''.  The  Court  will  not  order 
attorney  to  deliver  up  papers  on  which  he  has  • 
lien  for  balance  of  a  bill,  upon  payment  of  the 
amount  into  court,  subject  to  a  verdict  Q.B.  355 

Altorney  and  Client.    See  Privileged  Communication. 

Attornment.    See  Eviction. 

Auction— \lheie  goods  sold  by  auction,  subject  to 
condition  that,  if  purchase-money  be  not  paid  on 
following  day,  they  may  be  re-sold,  and  loss  re- 
covered from  bidder  making  default,  and  right  of 
re-sale  is  accordingly  exercised,  deficiency  cannot 
be  recovered  in  action  for  goods  bargained  and  sold, 
Q.B.  136 

^vcfionrer— Plaintiff  purchased  at  a  public  auction 
three  lots  of  100  shares  each  in  a  joint-stock  com- 
pany :  a  bill  of  parcels  was  delivered  to  plaintiff  by 
the  auctioneers  "  for  300  shares  in,  &c  1."^^.:"  the 
name  of  the  owner  was  not  disclosed  at  the  sale, 
but  upon  application  by  plaintiff  to  the  auctioneers 
for  a  transfer,  they  stated  they  had  no  power  to 
transfer  of  themsdves,  and  referred  him  to  B,  for 
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whom  they  acted  as  agenta :  the  iharet  were  trans- 
ferable by  instrument  in  writing  to  be  executed  by 
vendee  at  expense  of  purchaser : — Held,  that  the 
auctioneers  were  liable.  That  the  bill  of  parcels 
was  evidence  of  a  substituted  contract.  That  the 
auctioneer  had  wuved  the  plaintiff's  obligation  to 
tender  to  them  any  instrument  of  transfer,  C.P.  221 

jfudild  QuereU — Writ  of  venirefetcicu  and  luperttdeat 
to  sheriff,  after  writ  of  audild  quereld  obtained,  ab- 
solute in  the  first  instance,  Ex.  258 

Aulhoritj/.    See  Infant 

Award.    See  Arbitration. 

Bmk.    See  Principal  and  Surety. 

Banker't  Cheque.    See  Principal  and  Agent 

Ba»keT$'  ATatet— Declaration  for  goods  sold.  Pleaa, 
that  defendants  delivered  to  plaintiff  for  and  on 
account  of  debt,  promissory  notes  of  bank  of  L.  & 
Co.,  and  that  plaintiff  did  not  present  notes  at  bank, 
and  no  notice  of  dishonour  given  to  defendants. 
Replication,  that  before  note*  were  delivered  to 
plaintiff,  L.  &  Co.  became  bankrupts,  and  could 
not  have  paid  notes;  and  that  plaintiff  had  no 
knowledge  of  bankruptcy  before  or  at  time  of  de- 
livering notes  to  him ;  and  that  within  a  reasonable 
time  from  such  delivery  for  presentment,  plaintiff 
having  had  notice  of  Mnkmptcv  of  L.  &  Co.,  de- 
fendants gave  notice  to  plaintitf,  and  being  holder 
of  notes,  tendered  and  onbred  to  deliver  them  up 
to  defendants,  and  requested  them  to  pay  amount 
mentioned  in  them,  but  defendants  refused  to  take 
back  notes  or  to  pay  money,  and  that  notes  would 
not  have  been  paid  if  they  had  been  presented, 
R^oinder  to  replication  to  fourth  plea,  tnat  defen- 
dants were  holders  of  notes,  and  delivered  them  to 
plaintiff  in  Aend/^  belief  and  expectation  that  they 
would  be  paid,  and  that  they  had  not  any  know- 
ledge or  suspicion  that  L.  &  Co,  had  become  bank- 
rupts, and  that  plaintiff  did  not  give  notice.  Pleas 
good;  replications  also  good,  as  shewing  a  good 
excuse  lor  non-presentment;  but  rejoinder  ill, 
aB.437 

Bankert.    See  Honey  Lent 

Banking  Co-parlntrMp — Circumstances  under  which 
Court  will  allow  a  aeire  facial  to  issue  against 
former  members  of  banking  co-partnership.  Not 
necessary  that  execution  should  have  first  issued 
against  all  existing  members.  Court  vrill  grant 
scire  facial  against  parties  upon  primd  facie  evi- 
dence of  their  Having  been  members  at  the  time  of 
contract,  if  no  affidavit  in  contradiction.  Sentble — 
Partnership  effects  of  bank  may  be  seised  in  exe- 
cution where  judgment  obtained  against  public 
officer  of  a  bank,  sued  under  7  Geo.  4.  c  46.  Not 
sufficient  ground  for  shortening  time  for  shewing 
cause,  that  otherwise  the  limit  of  retired  partner's 
liability  might  elapse,  C.P.  203 

Q»eere — Whether  declaration  in  tci.fa.  on  Judg- 
ment recovered  against  public  officer  of  a  banking 
co-partnership  is  bad,  which  alleges  that  defendant 
at  time  of  judgment  recovered  was  and  from  thence 
hitherto  hath  been  and  still  is  a  member  of  said 
co-partnership.  SembU—Thu  a  writ  in  that  form 
would  be  quashed  on  application  to  a  Judge  at  cham- 
bers, Ex.  316 

.—  See  Scire  Fadaa. 

Bankrupt — Court  no  jurisdiction  toorderfiscbargeof 
bankrupt  out  of  custody  under  5  &  6  Vict  c,  ISS. 
s.  42,  such  jurisdiction  being  given  by  statute  to  a 
"  Judge  of  the  Court,"  0.8.  I 

— ^  Defendant,  indebted  to  plaintiff  in  500JL,  and  to 
difl^nt  creditors,  arranges  to  pay  creditors  a  com- 
position of  I0«.  in  the  pound  (except  the  plaintiff, 
who  is  to  remain  his  creditor  for  the  fUl  amount, 
mod  to  take  the  risk  of  being  subsequently  paid). 


To  protect  defendant  fh>m  other  credttors,  a  docket 
struck  by  plaintiff,  but  no  flat  issued ;  the  compaai- 
tion  deed  and  a  deed  of  release  are  executed  by  aB 
the  creditors  (except  plaintiff),  and  amount  of  coot- 
position  fully  paid  by  defendant  before  ISM;  X9th 
of  September  in  that  year,  plaintiff  having  sued 
defendant  for  his  debt  of  imU,  defendant  gives  a 
cognovit  for  that  sum,  upon  which  jndginent  is 
signed  17th  of  October  iollowing,  but  cognovit  aot 
filed  until  October  1846.  Fi.  fa.  iasned  on  judg- 
ment, and  defendant's  goods  are  taken  in  neeatioB 
December  1845,  and  28th  of  Febmary  1846,  fiat  in 
bankruptcy  issues  agaiiut  defendant  Some  credi- 
tors under  this  fiat  were  creditors  when  fbnner 
docket  was  struck,  but  in  respect  of  diffWcnt  deMs, 
they  having  executed  deed  of  release.  On  appBea- 
tion  by  assignees  to  set  aside  judgment  and  eiecs- 
tion  as  void,  under  section  8.  of  6  Geo.  4.C.  16, — Hetd, 
that  giving  of  cognovit,  under  these  drcamatances, 
was  not  within  that  section  ;  that  judgment  having 
been  signed  on  cognovit  within  twenty-one  days,  it 
was  not  necessary  to  file  it,  as  cognovits  stand  on 
same  footing  as  warrants  of  attorney  in  tins  respect, 
under  3  Geo.  4.  c.  39.  s.  t.  Sheriff  liaTing  deduded 
auctioneer's  fees  from  levy  when  there  had  been  ae 
auction,  plaintiff  cannot  be  called  nposi  to  refund 
this  money,  Q.B.  S7 
Bankrupt — Where  notice  of  assignment  of  poBey  to 
country  agent  of  insurance  company  uueiates  to 
prevent  policy  from  bong  in  order  and  aiaiwsitiaB 
of,  aB.  119 

Trader  procuring  his  goods  to  be  taken  in  exe- 
cution no  effect  as  an  act  of  bankruptcy,  ondcr 
6  Geo.  4.  c  16.  s.  8,  until  goods  be  actoalfy  taken. 
No  relation  back  iirom  time  of  actual  taking  of 
goods  in  execution  to  any  antecedent  period,  so  as 
to  make  any  of  proceedings  on  which  execntian  is 
founded  an  act  of  bankruptcy,  Q.B.  ISS 

—  Where  bankrupt,  having  obtained  his  certifeate 
under  5  &  fi  Vict.  c.  122.  s.  39,  is  taken  in  execution 
upon  a  judgment,  stgiied  before  confirmation  of 
such  certificate,  on  application  to  Judge  at  cham- 
bers to  discharge  him  on  prodtiction  of  certificate 
under  section  42,  it  is  competent  to  Judge  to  go 
into  inquiry  whether  certificate  was  not  void  under 
section  38,  Q.B.  173 

—  Warrant  in  the  return  to  habtat  cvrpm  need  not 
set  out  first  or  last  examination  before  single  com- 
raissioner,  nor  manner  in  which  the  sul>HJivisie« 
court  was  constituted,  nor  allege  that  the  Court 
had  been  duly  summoned,  but  return  need  only  Hi 
out  examination  on  which  sub-division  court  eo^ 
mitted  bankrupt  to  Newgate,  where  on  being  ex»> 
mined  before  a  single  commissioner,  committed  to 
custody  of  messenger,  to  be  brought  before  a  sub- 
division court,  and  sub-division  court,  not  being 
satisfied  with  the  bankrupt's  answers,  have  coii>> 
milted  him  to  Newgate,  and  subseijuently  broogtt 
up  before  commissioner,  having  made  a  ftatenMnt 
in  reference  to  his  answers  before  sul>-divissasi 
court,  that  commissioner  has  remanded  him  ta 
Newgate  on  the  former  warrant  Affidarits  asy 
be  received  on  behalf  of  bankrupt  to  shew  ftdiaal 
appearing  on  face  of  return,  Q.B.  286 

Affidavit  of  debt  filed  in  Court  of  Bankruptcy 

under  1  &  2  Vict  c.  1 10.  s.  8.  is  an  affidavit  made 
"  by  virtueof  a  statute  relating  to  bankrupts,"  aodb 
made  in  a  matter  of  bankruptcy  within  the5>v6VicL 
c.  lii.  s.  67,  though  at  the  time  it  was  made  aa 
bankniptcy  existed  and  might  possibly  never  exitf; 
such  affidavit  is  properly'  sworn  before  registrar  sf 
Court  of  Bankruptcy,  0,6.  382 

— —  Defendants,  creditors  of  B,  3rd  of  Decentba 
1840,  filed  affidavit,  and  gave  notice  under  I  ft  i 
Vict  c.  HO.     B.  did  not  pay  or  compound 


Digitized  by  VJVJ'J 


Goo 


COMMON  LAW. 


twenty-one  daya;  and  31st  of  December  flat  inued 
on  petition   of  phiintiS^:    and,  30th  of  January 

1841,  that  fiat  was  annulled  on  petition  of  defen- 
dants, who,  on  following  day,  isaued  second  fiat,  on 
which  they  did  not  proceed,  and  9th  of  September 

1842,  it  was  annulled,  and  third  fiat  issued  on  pe- 
tition of  the  plaintiffi),  who  were  chosen  assignees. 
Defendants,  17th  of  February  1841,  while  second 
fiat  was  in  force,  receired  money  in  payment  of 
their  debt,  more  in  the  pound  than  the  other  cre- 
ditors. This  payment  constituted  an  act  of  bank- 
ruptcy, under  C  Oeo.  4.  c.  16.  s.  8,  and  fiat  of  9th  of 
September  1842,  though  issued  more  than  a  year 
after  such  payment,  but  before  S  &  6  Vict.  c.  122. 
came  into  operation,  well  supported  by  such  pay- 
ment. Secondly,  plaintifii  entitled  to  sue  as  assig- 
nees, in  absence  of  any  special  appointment  by 
commissioner  of  a  person  to  sue.  j^ife— Affidavit 
of  3rd  of  December  1840,  would  not,  alone  or 
coupled  with  first  flat,  suppnrt  third  fiat,  Q.B.  498 

Bankntpl — A.  enters  into  charter-party  with  owners  of 
vessel  stated  to  be  of  310  tons,  by  which  it  is  pro- 
vided that  she  shall  proceed  to  Ichaboe,  and  there 
take  in  a  Ml  cargo  of  guano  and  return  to  Liver- 
pool, and  that  A.  shall  pay  for  freight  il.  10s.  for 
every  ton  delivered;  and  that  he  wUl  provide  and 
put  on  board  a  full  cargo  at  his  own  expense ;  and 

Tardea  mutnally  bind  themselves  in  penalty  of 
,800{.  for  due  performance  of  contract  A.  having 
Ciiled  to  supply  a  cargo,  and  action  having  been 
brought  on  charter-party  for  this  breach,  before  in- 
terlocutory judgment  6y  defonlt  signed,  fiat  In 
bankrupt(7  issues  against  him,  under  which,  before 
eieeution  of  writ  of  inquiry,  he  obtains  his  certifi- 
cate, subject  to  six  months'  suspension.  Upon  exe- 
cution of  that  writ,  damages  assessed  on  this,  among 
other  claims,  at  l,644i.  3$.  9d.,  and  A.  is  arrested  on 
a  ea.  to.  This  is  not  a  proveable  debt  under  flat, 
and  A.  not  entitled  to  be  discharged,  C.P.  81 

-  Bankrupt  took  premises  under  a  lease,  which 
provided,  that  any  greenhouse  erected  by  him 
should  belong  to  him,  and  not  to  his  lessor.  He 
afterwards  transferred  to  defendant,  by  verbal  con- 
tract, the  lease  In  question,  a  greenhouse  erected 
by  him,  together  with  furniture  and  plants  therein, 
of  which  the  defendant  took  possession.  Assignees 
of  bankrupt  entitled  to  recover  value  of  the  flimiture 
and  plants,  but  not  of  greenhouse,  contract  being 
entire,  and  no  valid  assignment  of  lease  made  to 
defendant,  Ex.  61 

Books  in  the  possession  of  a  bookseller,  to  be 

sold  by  him  on  commission  and  mixed  with  his 

Eenenu  stock,  do  not  pass  to  the  assignees  under 
is  commission,  as  goods  in  his  possession,  order 
and  disposition  as  reputed  owner  within  the  6  Oeo.  4. 
c.  16.  s.  72,  Ex.  103 

Where  bankruptcommitted  under 6  Oeo.  4.  c  16. 

s.  36,  for  not  answering  questions  to  the  satisfiwtion 
of  the  commissioner.  Court  will  not  discharge  him 
out  of  riutody,  unless  story  contained  in  his  answers 
is  sufiicient  to  satisfy  a  reasonable  person  of  its 
truth.  Warrant  of  commitment  set  out  examination 
of  the  bankrupt,  the  whole  of  which  related  to  a 
sum  of  money  not  forthcoming,  and  whidi  bankrupt 
stated  had  been  stolen  by  thieves,  who  had  liroken 
into  his  house.  Warrant  then  proceeded,  "  which 
answers  of,  lie  are  not  nor  are  a«t)  of  them  satis- 
hctoryi"  and  then  directed  the  bankrupt  to  be  im- 
prisoned until  he  should  iiill  answer  make  to  the 
satisfaction  of  the  commissioner  "  to  the  questions 
$0  pml  to  him  by  me  as  aforesaid."  Warrant  was 
directed  "  To  messenger  of  said  court,  and  to  his 
assistants,  and  to  governor  or  keeper  of  Her  Ma- 
jesty's gaol  of  the  castle  of  York,  in  the  county  of 
York."    First,  warrant  good.    Q««rr— Whether  it 


would  have  been  bad  had  it  ordered  bankrupt  to  be 
committed  until  he  should  satisfactorily  "answer 
such  questions  as  shall  be  put  to  him."  Secondly, 
bankrupt  committed  on  account  of  answers  which, 
taken  as  a  whole,  were  unsatisfactory;  thirdly, 
warrant  of  commitment  not  bad  by  reason  of  its  not 
containing  name  of  the  messenger,  Ex.  1 18 

Bankrupt — A  statement  made  by  a  bankrupt  in  his 
balance  sheet,  of  a  debt  due  by  him  is  not  evidence 
against  his  assignees.  An  accountant  employed  by 
assignees  of  bankrupt  sent  to  defendant  an  unsigned 
statement  of  account  between  bankrupt  and  defen- 
dant's testator,  in  which  he  stated  a  balance  in 
favour  of  testator ; — this  not  a  sufficient  ackno»  ledg- 
ment  of  adebt  to  take  the  case  out  of  the  Statute  of 
Limitations  as  against  the  assignees,  Ex.  210 

Official  assignee  of  a  bankrupt  or  insolvent,  who 

has  been  made  plaintiff  in  action  without  his  autho- 
rity, entitled  to  indemnity  flrom  costs,  Ex.  279 
See    Bankers'   Notes.    Judgment.    Ship  and 


Barm  and  Feme — Married  women,  where  co-plaintiff 
with  her  husband,  liable  to  be  taken  in  execution 
for  costs,  under  18  Hen,  8.  c  IS,  upon  nonsuit  or 
verdict  for  defendant.  And  although  entitled  to  her 
discharge  by  reason  of  her  having  no  separate  pro- 
perty, yet  writ  of  execution  pursuing  judgment  not 
void  or  illegal,  and  an  action  on  case  for  issuing  it 
as  without  reasonable  or  probable  cause,  not  mam- 
tainable,  Q.B.  146 

-  Where  trustees  for  separate  use  of  wife  admit 
that  thi^  bold  a  sum  to  her  separate  use,  but  refuse 
to  pay  It  over  without  her  separate  receipt,  action 
for  money  bad  and  received,  and  on  an  account  stated, 
will  not  lie  by  husband  and  wife  for  sudi  sum, 
aB.  196 

See  Deed.     Fines   and  Recoveries.     Power. 

Slander. 

Battard.    See  Poor  Law. 

Sufficiency  of  plea  in  debt  on  bastardy  bond, 

breach  that  defendant  suflteed  and  permitted  the 
child  to  be  maintained  at  the  expense  of  the  parish, 
that  defendant  offered  to  maintain  the  child  after 
the  age  of  nurture,  Q-B.  443 

Batlardt/.    See  Poor  Law. 

Baitardi)  Band — Stamp  on,  Q.B.  36 

Bill  of  ExeeptioHM.    See  Judgment. 

Bill  of  Extkange — Notice  of  dishonour  not  vitiated  by 
misidescription  of  bill  of  exchange,  which  could  not 
mislead  party  receiving  notice,  in  respect  of  bill 
intended.  Notice  of  dishonour  to  drawer  describing 
bill  correctly  as  to  date,  amount,  and  parties,  but 
stating  it  to  be  payable  at  London  and  Westminster 
Bank,  instead  of  London  Joint  Stock  Bank,  suffi- 
cient, Q.B.  10 

Assumpsit  on,  by  indorsee  against  acceptor. 

Plea,  that  bill  was  accepted  for  accommodation  of 
drawer  and  without  any  consideration;  and  that,  at 
commencement  of  suit,  plaintiff  was  holder,  without 
consideration.  Replication,  de  ittjurid^  good,  Q.B. 
100 

^—  Requisites  of  notice  of  dishonour.  Defendant 
drew  bill  on  Maclean,  who  aece|ited  it ;  defendant 
indorsed  to  Day,  and  Day  to  plaintiff.  Bill  falling 
due  on  Sunday,  plaintiff's  son  presented  it  on  Satur- 
day to  acceptor,  who  reAisea  to  pay.  Plaintiff's 
SOB  told  Day  and  his  foreman ;  same  day  the  fore- 
man told  defendant  of  dishonour ;  on  Sunday  Day 
also  told  him  of  It  No  sufficient  notice,  there 
being  no  sufficient  intimation  from  an  authorised 
person  that  defendant  would  be  looked  to  for  p»r- 
ment  Semblt — A  tradesman's  foreman  is  not  to  be 
presumed  to  have  authority  to  give  notice  of  dis- 
honour for  his  master.  AinsMr— That  a  simple 
statement  of  dishonour,  made  by  bolder  of  btll. 


Digitized  by 


Google 


INDEX. 


might  be  good  notice,  although  it  would  not  be 
sufficient  if  made  by  another  party,  Q,  B.  293 
Bill  of  Etihaiiite—'Vo  action  on  bill  of  exchange  for 
lOd/.  plea,  that  the  bill  was  an  accommodation  bill, 
and  that  defendant  never  bad  and  plaintiff  had  never 
given  any  value  for  it, — not  proved  by  evidence  that 
the  bill  was  given  as  an  accommodation  bill,  and 
that  during  the  currency  of  it,  it  was  agreed  that 
the  plaintilf  and  defendant  should  each  give  to  the 
other  cross  acceptances  for  I00{. ;  and  that  the  bill 
which  defendant  gave  plaintiff  was  destroyed,  but 

Slaintilf  was  compelled  to  pay  that  which  he  gave 
efendant,  Q.B.353 

Statute  3  &  4  Ann.  c.  9.  s.  I.  extends  to,  and 

renders  assignable  and  indorsable  over,  promissory 
notes  payable  to  order  of  maker,  &.B.  446 

A  person  who  pays  an  accommodation  bill,  after 

maturity,  on  behalf  of  acceptor,  may  bring  action 
against  drawer,  without  re-stamping  bill.  A  bill 
accepted  for  purpose  of  taking  up  others  accepted 
by  same  partjr,  for  accommodation  of  drawer,  ia 
properly  described  as  accepted  for  "  accommodation 
of  drawer."  Excuse  for  want  of  notice  of  dishonour 
in  declaration  against  drawer  that  bill  accepted  for 
accommodation  of  drawer,  that  he  had  no  assets  in 
hands  of  drawee,  and  sustained  no  damage  by  want 
of  notice, — sufficient,  and  not  necessary  to  state 
defendant  bad  no  reasonable  eipeciation  of  asset* 
in  hands  of  drawer  at  maturity  of  bill.  Q.B.  362 

need  not  be  produced  before  Master  on  reference 

to  compute  prmcipal  and  interest.  Variance  im- 
material where  note  signed  E.  B,  and  maker's  name 
E.  T.  B,  C.P.  86 

Signature  of  promissory  note  by  one  partner  in 

the  christian  and  surnames  of  members  of  the  firm, 
C.P.  100 

Waiver  of  presentment  and  notice  of  dishonour 

where  drawer  writes  to  indorsee—"  You  know  I 
meant  to  call  upon  you  immediately  after  the  24th 
with  the  money.  E.  G.  (the  acceptor)  is  an  old  and 
intimate  friend  of  mine,''  C.P.  249 

Notice  of  dishonour  potted  by  holder  on  day  on 

which  he  is  bound  to  give  such  notice.good,  although 
by  mistake  of  post-office  it  is  not  delivered  to  party 
entitled  to  such  notice  until  some  time  afterwards; 
and,  stmblf,  post-mark,  if  given  in  evidence,  ought  to 
be  proved,  either  by  persons  from  post-office,  or  by 
those  in  the  habit  of  receiving  letters  by  post,  Ex.  49 

Count  on,  slating    that  defendant   made  his 

promissory  note,  and  i  hereby  promised  to  pay  to 
order  uf  drfendatit,  iOOL  two  months  after  dale, 
and  indorsed  same  lo  plaintiff,  bad,  as  instru- 
ment in  quesiiun,  beiiif;  payable  to  order  of  the 
maker,  is  not  a  promiisory  mte  within  statute 
3  &  4  Anne,  c.  9.  Plea  to  second  count,  that  defen- 
dant made  his  other  promissory  note,  and  thereby 
promised  to  pay  lo  bearer  500/.  two  months  after 
date,  tliat  defendant  delivered  the  said  last-men- 
tioned note  lo  ihe  plaintiff,  who  was  and  still  is  the 
bearer  thereof;  Ihat  he  made  a  certain  instrument, 
whereby  he  promised  to  pay  to  Ihe  order  of  him, 
defendant,  soot.,  as  in  first  count  is  alleged  ;  without 
this,  thut  he  made  any  other  promissory  note, 
whereby  he  promised  to  pay  to  bearer  the  sum  of 
money  m  second  count  mentioned,  ss  in  the  same 
count  is  alleged,  bad.  a*  amounting  to  an  argumcn- 
talive  denial  of  defendant  having  made  the  note. 
Ex.  23 

Declaration  describing  party  to,  by  initials  of  bis 

christian  name,  without  shewing  that  he  was  so 
designated  in  bill,  ilL  A  declaration,  containing 
several  counts  on  bills  of  exchange,  each  count  of 
which  describes  the  bill,  and  then  refers  to  it  as 
"  the  said"  bill  of  exchange,  sufficiently  certain  even 
on  spedal  demurrer,  Ex.  71 


Bill  ef  Exdumge — Debt  by  payee  againat  maker  of  a 

firomissory  note,  payable  in  six  months,  for  mooej 
ent,  interest,  and  on  an  account  stated.  Flea,  as  to 
100/., partof  monies  in  second,  third^ and U.st  ooants, 
that  defendant,  before  commencement  of  suit,  made 
his  promissory  note  for  payment  to  plaintiff's  order 
of  100/.  six  months  after  date ;  and  defendant  then 
delivered  note  to  plaintiff,  who  then  took  and  re- 
ceived same  for  and  on  account  of  sum  of  100/. 
Replication,  that  period  of  six  months,  specified  in 
said  note,  expired  before  commencement  of  said 
suit,  and  promissory  note  became,  before  commence- 
ment of  said  suit,  due  and  payable,  yet  defrodant 
had  not  paid  sum  of  money  in  note  specified.  On 
demurrer,  plea  affords  no  answer  to  declaration,  as 
it  does  not  aver  that  note  was  still  running,  or  that 
it  had  been  indorsed  over  by  plaintiff.  SrmUe — 
Plea  not  bad,  on  the  ground  of  its  omittiiig  to  state 
that  note  was  given  as  well  as  receiwed,  on  acawnt 
of  the  debt,  Ex.  V9 
■  Declaration  on  action  on  promiasory  note  by  i^ 
dorsee  sgainst  indorsrr,  to  whom  it  had  been  in- 
dorsed by  payee,  alleging  that  neither  at  (be  liae 
when  the  note  was  made  nor  afterward*  and  bcfcn 
it  became  due,  nor  when  it  became  due,  and  on  fn- 
sentment  for  payment,  had  maker  or  payee  aay 
effects  of  defendant  in  his  hand*,  nor  was  there  any 
consideration  or  value  for  making  of  note,  or  the 
payment  thereof,  or  its  indoniemeni  by  payee  lo 
defendant,  and  that  defendant  had  not  sustained 
any  damage  by  reason  of  bis  noi  having  had  mmcc 
of  the  non-payment  of  note,  as  against  an  htierter, 
does  not  stale  a  sufficient  exruse  of  want  of  nolin 
of  dishonour,  as  it  is  consistent  with  averments  io 
declaration  that  note  might  have  been  indorsed  ky 
defendant  for  accommodation  to  prior  partv,  in 
whiih  case  defendant  would  be  entitled  to  notice  of 
dishonour,  Ex.  199 
— —  Defendant  sold  to  T.  through  the  agency  tt 
plaintiffit,  who  were  fisctors,  goods,  which  Iw  agreed 
should  be  equal  to  sample,  and  drew  a  bSl  ea 
plaintiff*  for  the  prior,  which  they  accepted.  The 
goads  not  being  equal  to  sample  were  rejected  by 
T :— Held,  lhat  the  ronsideraiion  of  the  bill  CsiWd, 
and  plaintiffs  entitled  to  recover  the  amount  from 
defendant,  Ex.  23.1 

Insufficiency  of  declaration  staling  that  Men- 

dants  mai'e  their  promissory  note,  and  prooiiaed  to 
pay  one  H,  since  deceased,  or  order,  300/.  oo  de- 
mand; that  H.  indorsed  note  withoot  roaklnaaay 
delivery  thereof;  that  H.  died,  having  appoiMea 
his  wife  sole  executrix,  who  afterwards  translerred 
note  to  plaintiff,  to  wit,  by  delivery  thereof  to  him, 
the  word  "  transierred"  meaning  a  deUvery  only, 
and  not  an  indorsement  and  delivery,  Ex.  HI 

Payee  of  a  negotiable  bill  of  exchange  hsviaf 

lost  it,  cannot,  on  its  arriving  at  malnrity,  miintaia 
action  against  acceptor  without  producing  it.  In 
action  by  drawer  against  acceplur,  deCendani  plead- 
ed, that  after  acceptance  and  before  action  |>lai«tiff 
lost  bill ;  that  it  still  remained  low ;  and  that  pbia- 
tiff  was  not  at  commencement  of  suit  nor  then  the 
holder  of  or  possessed  of  bill.  KeplicatioB,  that  UU 
had  not  been,  either  at  the  time  it  wo*  lost  or  at  any 
other  time,  indorsed  by  plaintiff  or  iranstenMe  ky 
delivery,  or  cajpable  of  being  enforced  or  pot  ia 
suit  a^nst  defendant  by  any  other  person  tbaa 
plaintiff;  that  up  to  and  at  timeof  loat  plaintiff  aaa 
alway*  holder  of  bill,  and  still  is  alone  entitled  t»  ht 
holder;  that  at  time  of  action  brought,  defendant 
had  notice  that  plaintiff  was  not  bolder  of  bill  kt 
the  reason  aforesaid.  Defendsiit  entiticd  to  judg- 
ment, Ex.  280 

See  Guaraiitie.   Judgment,  raymenl.  rirSMiiag. 

But  rf Sab— A  bill  ofsalelrsnafetrcd  l»pUiniiff"dl 
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the  Roods,  ftc  and  the  chief  article*  whereof  are 
parlieularlif  etmmerattd  and  deteribtd  in  a  etrtaiu 
tekednU  hireunlo  anntxtd."  Schedule  beiiiK  inad- 
miMible  in  evidence,  by  reason  of  its  not  being 
annexed,  bill  of  ule  held  to  be  inadmissible  without 
it,  Ex.239 

Bond— Debt  on  bond  for  300L,  dated  29th  of  Sep- 
tember 1827.  I'lea  (after  setting  out  on  oyer  the 
condition,  which  was  fur  payment  of  300<.  and  in- 
terest on  29tli  of  March  next  ensuing  date  ofbond), 
general  perfurmance.  Replication,  that  defendant 
did  not  p»y  the  300/.  and  interest,  according  to 
condition  of  bond;  concluding  with  a  Terification. 
Replication  good,  and  plea  liad,  and  demurrer  to 
replication  properly  set  aside  as  frivolous,  Q.B.  IS 

In  action  against  tureiies  on  bond,  and  particu- 
lars of  several  breaches  of  condition  given,  of  which 
only  one  is  contested  by  defendants,  Court  hits  no 
power  to  order  a  slay  of  proceedings  as  to  admitted 
breaches  upon  payment  into  court  by  defendants  of 
damage  sustained  on  those  breaches,  C.P.  235 

See  Principal  and  Surely.  Statute  of  Limi- 
tations. 

Borough  Fund.    See  Corporation. 

Borough  Rale.    See  Rate. 

Broker-  Purty  procuring  and  hiring  persons  for  and 
to  be  employed  by  another  as  surveyors,  not  a 
broker  witnin  6  Anne,  c  16.  a.  4.  Wbeiher  employ- 
ment of  broker  relates  only  to  goods  and  merchan- 
dise, Ex.  40 

J?aHa/— Right  to  fees.    See  Clergy. 

£ye-£aw— Whether  bye-law  of  railway  company  aa 
liaeoger  not  producing  his  ticket  reasonable  and 


to  pa* 
Talid, 


Ex.89 


Canal  Act.    See  Copyhold. 

Capiat  ad  SalitfaeiendHm—'Writ  of,  need  not  contain 
dause  relating  to  interest  given  in  the  form  pre- 
acribed  by  the  role  of  Hil.  term,  3  Vict,  unless  the 
plaintiff  chooses  to  claim  interest.  Where  it  pur- 
ported to  satisfy  ML  7t.,  and  the  debt  secured  was 
UL,  and  the  co>ts  3/.  lOt.,  the  Court  refused  to  at- 
tribute the  diCference  to  a  claim  for  interest  not 
mentloiwd  in  the  writ,  as  it  might  refer  to  incidental 
expenses  of  the  levy,  Q.B.  310 

Caie — Liability  to  action  for  keeping  a  mischievous 
animal,  without  averment  of  default  or  negligence 
in  securing,  Q.  B.  S4 

Crr/i«rari— Practice  as  to  putting  case  in  Crown 
paper,  where  conviction  returned  on  certiorari, 
Q.B.  SS 

See  Conviction. 

Charitable  Vtet.     See  Devise. 

Charity — Where  office  of  schoolmaster  a  private  office, 
OB.  89 

CAiircA  DieeipUne  Act.    See  Slander. 

Church  Rate — Rate  valid  where  meeting  of  parishion- 
ers duly  assembled  in  vestry,  in  pursuance  of  moni- 
tion mm  ecclesiastical  court,  directing  them  to 
make  a  rate  for  necessary  repairs  of  church,  rate  of 
2s.  in  the  pound  was  duly  proposed  and  seconded ; 
no  one  disputed  necessity  of  repairs,  or  objet-ted  to 
amount  of  estimate,  or  questioned  propriety  of 
amount  of  rate ;  but  amendment  was  proposed,  put 
from  chair,  and  carried  by  majority  on  a  shew  of 
banda,  objecting  to  all  church  rates,  on  general  prin- 
ciples, and  declaring  that  vestry  refused  to  make  a 
rate;  question  was  then  put  whether  any  other 
•nendmenl  was  proposed,  or  anjr  propoailion  aa  to 
amount  of  rate  was  made ;  to  which  no  answer  waa 
given  ;  original  propoaition  was  not  again  formally 
moved  or  put  nom  chair,  but  churchwardens  and 
minority  proceeded  then  and  there  to  nuke  the  rale 
of  Sa.  in  the  pound,  U.S.  201 

See  Mandamua.    Rate. 


Churchwarden  —Custom  as  to  election  of,  C.P.  138 
Cfergu— Course  of  proceeding  for  non-residence  under 

1  &  2  Vict.  c.  106,  Q.B.  82 
•^—  What  word*  actionable  as  conveying  slanderous 

imputations  upon  a  clergyman  in  his  professional 

character,  Q.B.  403 

Burial  fees  for  paupers  are  due  only  by  immemo- 
rial custom  or  by  act  of  parliament.  Casein  which 
such  custom  held  not  to  exist,  Ex.  218 

Coal  Act — Coiutruction  of  London  Coal  Act,  1  &  2 
Will.  4.  c.  Ixxvi.  a.  $7,  where  twenty  aackt  sent  out 
to  a  purchaser  at  same  time  under  one  contract, 
aeventeen  of  which  were  found  to  be  deficient  in 
weight,  that  only  one  penalty  was  incurred  in  respect 
of  such  deficiency ;  and  that  action  of  debt  was 
maintainable  in  superior  courts,  notwithstanding 
77th  section,  whereby  all  penalties  imposed  by  act, 
not  exceeding  25/.,  are  to  be  levied  and  recovered 
before  Justices  of  the  Peace,  Ex.  124 

^—  Mode  of  weighing  sacks  of  coals  so  as  to  subject 
to  penalty  under  I  &  2  Will.  4.  c.  Ixivi.  a.  54.  Ac- 
tion not  maintainable  by  buyer  against  seller  for 
not  delivering  seller'a  ticket  required  by  1  &  2  Vict, 
c  d..  Bx.  126 

Cognoutt — Where  not  necessary  to  file  within  twenty- 
one  days,  Q.B.  57 

Sufflriency  of  attestation, "  Duly  executed  by  the 

above-named  R.  O,  in  the  presence  of  me,  the  under- 
signed S.  B,  attorney  on  behalf  of  the  said  R.  O,  ez- 
preasly  named  by  him,  and  attending  at  his  request ; 
and  1  do  hereby  declare  that  1  subscribe  my  name 
as  witness  to  the  due  execution  hereof,  by  the  said 
R.O,  and  as  his  attorney,  and  that  previoiu  to  the 
execution  hereof  by  the  said  R.  G,  I  informed  him 
of  the  nature  and  effect  hereof.  S.  B,  attorney,  Bir- 
mingham," Ex.  48. 

Commistion — on  negotiation  of  exchange,  when  due, 
C.P.  232 

Company — Sale  of  shares  before  complete  registration, 
aB.20 

Prospectuses  were  printed,  and  articles  of  sta- 
tionery supplied  by  plaintiff',  by  order  of  aolicitor 
of  twlway  company,  in  November  1345.  Defen- 
dant a  member  of  provisional  committee,  attended 
two  meetings  aa  such  in  October  1845.  There  being 
no  evidence  that  solicitor  had  any  authority  to  order 
the  work  or  articles  in  question  on  account  of  the 
defendant  or  of  provisional  committee,  defendant 
not  primd  Jade  liable  to  pay  for  them,  Q.B.  153 

.—  Questions  in  action  againat  allottee  whether  con- 
tract to  take  aharcs  and  pav  depout  waa  made  with 
provisional  committee  and  not  with  committee  of 
management ;  and  whether  change  in  the  state  of 
company  between  application  and  allotment  af- 
fected the  contract  t  And  it  appearing  that  com- 
mittee had  delayed  to  allot  sharea  ontil  it  became 
impossible  to  carry  on  the  concern,  the  definidant'a 
proposal  was  accepted  within  a  reasonable  timet 
Q.B.  225 

Joint-stock  company  completdy  registered,  and 

thna  incorporated  by  act  7  &  8  Vict.  c.  110,  no 
power  to  change  ita  name  after  such  incorporation, 
Q.B.  407 

Noo-Uabillty  of  member  for  machinery  made 

on  contract  entered  into  before  he  became  such 
member,  aS.  410 

— ^  Defendant  attended  meetings  of  directors  of 
company  from  November  1837  to  March  1838.  In 
July  1838  act  of  pariiament  passed,  by  which  de- 
fendant was  named  and  appointed  a  director  of 
company.  Judgment  by  confession  waa  entered 
against  secretary  of  company  in  November  1843. 
Plidnliir  had  not  interfered  In  affairs  of  the  com- 
pany since  March  1838.    These  facts  do  not  suffi- 
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riently  eatablish  that  dcfeiuUnl  wai  a  member  at 
time  of  the  iudgment,  C.P.  107 
Company — Where  separate  action*  brought  against 
several  joint  contractors  for  same  debt,  Court,  upon 
payment  of  debt  and  costs  in  one  action,  will  stay 
proceedings  in  other  actions  without  cosu.  C.P.  121 

Judgment  of  Court  of  Exchequer  as  to  liabilitie* 

of  provisional  committee-men  binding  until  reviewed 
by  court  of  error,  C.P.  160 

——  In  action  by  the  public  officer  of  a  banking  com- 
pany plaintiff  was  described  as  one  of  the  public 
registered  officers,  for  the  time  being,  of  and  for 
certain  persons,  tic,;  and  declaration  stated  that 
defendant  had  been  summoned  to  answer  the 
plaintiff  as  such  public  officer  as  aforesaid.  On 
•pecixl  demurrer,  tliis  a  sufficient  statement  of 
plaintiff  having  been  public  officer  at  commence- 
ment of  action,  Ex.  71 

.^—  Where  no  authority  in  director  of  mining  com- 
pany to  accept  bills  of  exchange  to  bind  the  com- 
pany, Ex.  112 

-—~  where  provisional  committee-man  not  liable  to 
action  by  promoter  for  salary  as  secretary,  Ex.  122 

^-^-  Allottee  of  scrip  in  railway  company,  who  has 
subscribed  subscribers'  agreement,  and  sold  his 
scrip  in  the  market  before  act  of  parliament  is 
obtained,  anil  whose  name  has  been  entered  on 
register  of  shareholders  without  his  consent,  is 
liable  for  calls  until  name  of  purchaser  is  inserted 
in  register  of  shareholders.  By  subscribers'  agree- 
ment, signed  by  defendant,  the  company  was  to  be 
formed  for  making  a  railway  from  D.  to  M,  and 
thence  to  A,  and  directors  were  empowered  to  do 
all  that  was  necessary  for  formation  of  a  railway 
irom  D.  to  M.  and  A.  Subacribers  were  to  be  bound 
by  such  regulations  as  legislature  should  impose. 
Act  of  parliament  gave  powers  to  company  to  pur- 
chase and  work  a  canal,  and  enacted  that  railway 
should  only  extend  from  D  to  M.  Undertaking 
authorised  by  Irgislature  the  same  as  that  con- 
templated in  subscriber*'  agreement,  and  defendant 
bound  by  that  instrument,  Ex.  106 

^■^  Where  plaintiffs  bring  one  action  against  de- 
fendant and  another  action  against  another  director 
of  same  railway,  to  recover  same  sum  of  money, 
and  latter  pleads  payment  of  3002.  into  court,  and 
plaintiff,  without  proceeding  further  against  him, 
give  notice  of  trial  in  action  against  defendant, 
Court,  on  application  by  defendant  to  stay  proceed- 
ing unless  plaintifis  would  give  defendant  credit  for 
3002.  paid  into  court,  will  allow  defendant  to  plead 
payment  into  court  of  3001  without  actually  paying 
in  tlie  same,  Ex.  168 

Where  letter  of  allotment  does  not  require  a 

stamp,  Ex.  173 

See  Irregulsrity.     Pleading.     Process.     Scire 

Facia*. 
C&mpen$ation — for  loss  of  corporate  office,  Q.B.  432 

See  Corporation. 

Cmdiliim  Precedtnl — Construction  of  statute  a*  to 
notice  being  a  condition  precedent  to  right  of  action, 
Ex.6 

,—  See  Centraet. 

Contolidatim.    See  Railway. 

Ceaspimey — Count  in  an  indictment  charing  de- 
fendant with  conspiring,  Ac  to  cheat  and  defraud 
A  B  of  his  monies,  good.  Indictment  for  a  run- 
tpiracy  to  defraud  A  B  of  bills  of  excbsnge,  sup- 

Sortea  by  proof  that  bills  were  drawn   by  defen- 
ants,  and  brought  to  A  B  for  signature,  though  it 
was  well  known  by  ail  parties  that  he  had  no  funds 
of  his  own  to  meet  them  when  due,  Q.B.  121 
Contingency.    See  Contract. 

Contract — Agreement  in  writing,  between  plaintiff 
and   defendants,  that  growing   crops  of  plaintiff 


should  be  taken  by  defendant*  at  a  valuation  made 
by  valuers  on  1st  of  April  1844,  and  amount  secured 
by  defendants'  promissory  note;  but  that  such 
valuation  should  be  examined  and  reviaed  on  tlie 
1st  of  August  then  next  ensuing;  and  that  parties 
should  be  bound  by  any  alteration  then  made  in  it 
Valuers  on  1st  of  April  estimated  ill.  Oj.  &d.  to  be 
due  to  plaintiff  for  cropa  (after  certain  deduction*), 
and  defendants,  accordingly,  gave  their  promissory 
note  for  that  amount.  Valuers  revised  their  valua- 
tion on  2nd  of  August  1844,  aiul  according  to  their 
revised  valuation,  sum  due  to  phuntiff  was  only 
iU  it.  Time  fixed  for  the  revision  of  the  valnation 
of  the  essence  of  the  contract,  and  plaintiff  entitled 
to  full  amount  of  note,  though  it  waa  proved  thit 
nothing  had  occurred  between  1st  of  April  and  2nd 
of  A  ugiut  to  affect  value  of  the  crops,  Q.  B.  5 

Contract — Agreement  in  writing  to  give  up  premise*, 
withgood-will,&c,  to  plaintiff  for  <  2.  lOs.,  and  not  to 
open  a  shop  in  the  aame  line  of  buxineaa  witbio  a 
mile,  under  penalty  of  202.,  doea  not  require  a  stamp; 
and  is  not  void  as  being  in  restraint  of  trade,  Q.B. 
161 

Construction  of  agreement  for  depoait  of  lease 

and  assignment  of  fixtures,  upon  question  whether 
it  operates  a*  absolute  aaaigomeut  of  fixture*,  Q  B. 
162 

-  Unpacking  of  good*,  where  not  an  aoceptaoce, 
QB.  199 

— ^  Special  count  for  first  two  instalment*  properly 
Joined  with  count  for  work  and  labour,  where  plaio- 
tiff  declared  on  an  agreement  by  which  he  undertook 
to  survey  a  line  of  railway,  and  was  to  be  paid  2MU. 
on  the  22nd  of  October  on  commencing  the  work, 
300/.  more  on  the  ISlh  of  November,  iSOL  on  the 
plans  being  deposited,  and  SOOi.  when  the  Standing 
Orders  arere  complied  with,  Q.B.  S37 

To  an  action  lor  breach  of  contract  to  carry  goods 

of  the  plaintiff  safely  by  ship  from  Gibraltar  to  Loo- 
don,  calling  at  Cadix,  the  act  of  God,  the  Queen's 
enemies,  fire,  and  dangers  of  the  seas,  riven,  and 
navigation  (save  risk  of  boats)  excepted,  defendant 
pleaded  that  the  abip  called  at  Cadix.  and  while 
there,  the  gowl*  were,  by  the  proper  authotitie* 
having  Jurisdiction  in  that  behalf,  lawfully  taken 
out  of  the  ahip,  &c  of  the  defendant ;  and  were 
afterwards,  by  a  decree  of  the  *aid  Court  duly  made 
according  to  the  law  of  Spain,  confiaeated,  whereby, 
&C. :— Held,  that  the  defendant  wa*  liable,  a* he  had 
feiled  to  bring  himself  within  any  of  the  exeepiioii* 
in  his  contract,  and  it  did  not  appear  that  either 
party  knew  or  was  bound  to  take  notice  of  the 
revenue  laws  of  Spain,  Q.B.  313 

Declaration  on  written  agreement  (not  Doder 

aeal)  by  plaintiff  to  let  land  to  defendant  for  two 
years,  and  by  defendant  to  make  satisbctioo 
for  damage  done  to  tenants  by  game  on  their 
ferms,  over  which  he  was  to  beallibcrty  to  preserve 
game;  amount  of  damage  to  be  acttM  by  tsro 
referees,  one  chosen  by  each  party,  or  by  their  um- 
pire ill  ca&e  uf  disHgreeiiient ;  avermeni,  tliat  dtl'en- 
dant  entered  aud  enjoyed  exclusive  right  offchooiing 
during  whole  term  agreed  upon,  not  bud  lor  absence 
of  averment  of  a  grant  of  sucli  right  as  a  condition 
precedent.  Agreement  to  make  compens-itJon  was 
not  void,  altiiough  right  of  shooting,  being  an  incor- 
poreal hereditament,  did  not  pass  by  it  Finding 
for  defendant,  on  issue  that  pUiniiff  did  nut  uotity 
to  defendant  his  clioice  of  an  arbitrator  within  a  rea- 
sonable time,  an  immaterial  finding,  Q.B.  393 

— —  Non-liability  of  pnrly  Ijecoming  partner  after 
contract  for  niachiiif  ry,  either  upon  the  contract,  or 
for  goods  bargained  and  sold,  U.B.  410 

■ Where  not  divisible,  C.l'.  1 

— —  Words  "terms  cash"  sufficiently  complied  with 
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to  entitle  pleinllflk  te  recover  anmit  drfen<iiit  on 
contract  for  sale  of  cement  In  cuke  and  btgt,  dcfan- 
dant  to  allow  plaintiflk  3<.  Bd.  for  each  ea(k  and 
B<.  9d.  for  each  bag  rettirned,  lermi  etuh.  In  action 
Ibr  price  of  easlia  and  bag*,  defendant  pleading  that 
plaintift  did  not  duly  pay  defendant  for  cement, 
aecerding  to  tennt  in  declaration  mentioned,  and 
pMnliAk  bad  not  paid  for  part  of  cement  on  dellTcry, 
nor  antil  after  action  liad  been  brought  fat  ft. 
PlaintiA  averred  and  defcndant  traversed  a  readi- 
nett  and  ofllMr  to  return  caalts  and  bags.  ATerraent 
•ererable,  and  plaintiffs  were  not  bound  to  prove 
a  readiness  to  return  all  the  catlu  and  bags,  C;P. 
08 

CoHhxiel — Defendant  i*  assignee  of  an  under-leut  of 
pubHe-faome,  (object  to  provisions  of  an  originalleaae, 
indnding  other  pramisei,  and  containing  dUhrent 
covenants  ihim  tboee  contained  in  defendant^  leaae. 
Plainiiir  enters  into  agreement  for  pureliase  of  lease 
of  poUie-heoae,  paya  iOl.  deposit,  and  agrees  M  pay 
remainder  of  parniase-rooney  en  a  certain  day ; 
defendant  agrees  to  assign  to  him  lease,  good-wul, 
See.  on  same  day.  and  it  is  stipulated  that  defendant 
shall  not  be  called  upon  to  prove  his  title;  dedars- 
tien  assigns  for  breach  that  defendant  would  not 
malte  a  Utle,  and  would  not  assign,  &c. ;  plaintiff 
entftled  to  recover,  C.P.  159 

nea  in  abatement  of  non-Joinder  of  soma  to- 

contractors  insufficient,  C.P.  ITS 

"  I,  i.  P,do  hereby  agree  to  provide  a  fourteen- 

horse  engine  and  sixteen-borse  boiler,  with  llttiag* 
and  everything  complete  for  the  sum  of  9091.,  and 
to  deliver  and  erect  the  same  at  the  mill  of  S.  ft  Co., 
and  to  ut  the  same  at  work ;  to  be  completed  in  a 
workmanlike  manner  on  or  before  the  1st  of  Octo- 
ber next,  and  if  net  completed  by  the  Hhh  of  Octo- 
ber to  forfeit  lOf .  a-day  for  every  day's  delay."  "In 
consideration  of  your  supplying  us  with  a  eertatn 
feuiteen-horse  engine,  which  our  foreman  has  In- 
spected, and  putting  the  same  in  thorough  repair, 
and  sopplyinga  newslxteen-horseboiles, commonly 
called  a  Cornish  boiler,  with  fire-place,  valres,  steam- 
cocks,  and  gauges  complete,  and  delivering  and 
erecting  the  whole,  and  setting  the  whole  at  work, 
according  to  the  nndertaking  signed  by  you,  and 
left  with  us,  we  engage  to  pay  for  the  same  360/." 

{'Two  Instalments  were  then  provided  for,  and  the 
ctter  proceeded],  "  and  will,  on  being  satisfied  with 
the  work,  as  per  your  agreement,  pay  you  the  re- 
mainder within  two  months  of  its  completion."  This 
a  contract  for  the  specific  engine,  and  breach  of 
warranty  as  to  its  power,  assuming  that  there  was 
one,  no  answer  to  action  for  price,  but  may  be  given 
in  evidence  in  reduction  of  it  Stipulation  as  to 
payment  refers  to  work  of  plain  tiffin  erecting  engine, 
and  not  to  engine  itselt,  and  Jury  to  say  whether 
work  was  such  as  ought  reasonably  to  have  satiated 
defrndants,  C.P.  181 

'—  Plaintiff  negotisted  for  exchange  of  advowsons 
between  defendant  and  B,  and  defendant  contracted 
to  pay  10S{.  for  commission,  "  one-third  down,  and 
the  remaining  two-thirds  when  abstract  of  convey- 
ance is  drawn  out."  Defendant's  abstract  of  titia 
was  delivered  to  B,  but  nothing  further  was  done  in 
conscqnenceofB.decllningto  proceed  with  exchange. 
Action  for  recovery  of  balance  alleged  to  be  doe  to 
him  for  commission  cannot  be  sustained,  as  the 
event  haa  not  happened  for  which  commission  was 
to  be  paid,  C.P.  332 

Where  terms  of,  not  eoropletely  agreed  upon, 

mode  of  payment  being  unexpressed,  but  parlfes 
hitend  to  bind  themselves  by  contract,  leaving  pay- 
ment to  be  determined  by  what  is  reasonable,  con- 
tract in  this  form  may  be  sufficiently  binding  and 
complete.    Case  in  whiefa  there  is  sufficient  to  infer 
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dial  mod*  of  payment  had  been  settled  by  agme- 
rowit,  C.P.  UV 
Con(rae<— Declaration  recited  that  plaintiff  had  for  a 
long  lime  carried  on  business  as  a  law-stationer,  and 
also  had  been  a  sul>-dislributor  of  stamps,  and  aA- 
IcetSr  of  aasessed  taxes,  and  "  that,  in  considera- 
tion of  800/.,  payable  by  instalments,  plaintiff  agraed 
to  sell,  and  defendant  agreed  to  purchase,  the  bosi- 
neas  of  a  law-stationer,  theretofore  carried  on  by 
plaintiff  I  and  it  was  thereby  fiirtiicragreed  between 
them,  that pluntiff should  nol.aflerthe  IstofMarcb 
then  next,  carry  on  the  business  of  a  law-stationer, 
or  eottnt  oay  iif  the  ott—td  tatet,  ^-c,  but  that 
plaintiff  weald  use  hia  ntmoel  endsavoun  to  Intro- 
dace  defendant  to  the  aaid  bnsiDess  ond^bes,  fte. 
This  agrsemcnt  was  for  the  sals  of  an  omiw  within 
the  5  £  8  Edw.  6.  t.  18,  and  dcclaratioa  therefore 
bad,  C.P.  tfi» 

Where  entire,  Bx.  61 

Where  no  privity  of,  Bx.  6t 

Plaintiff  having   reoovcrad  judgment  against 

W.  F,  defendsnt  promises  that  if  plaintiff  wiU  for- 
bear to  issue  execntienagainat  W.  P,  ahe  will,  on  or 
before  a  certain  day,  erect  a  boose  and  eauae  a  lease 
of  same  to  be  Rranted  to  plaintlffi  and  plaintiff  pro- 
misea  that  sun  lease,  whan  granted,  shall  be  in  foil 
satisfaction  of  the  Judgment.  In  action  against  de- 
fendant for  not  erecting  haoaa  and  causing  laasauo 
be  granted,  ineaaiira  of  damages  the  value  of  Isale, 
and  not  the  difference  between  value  of  tlic  Jud^ 
men!  and  valae  of  the  leaM,  Bx.84 

-  Allegathm  of  readiness  and  wHlingneas  to  trans- 
fer railway  shares  how  satisfied,  Ex.  180 

An  Bctfeas  was  engaged  by  the  manager  of  a 

theatre,  for  ■■  three  years,  at  a  salary  of  5L,  6t,  and 
Tf.  per  week  in  those  yean  respectively  f  this  eon- 
tract  being  ambignons,  parol  avidencc  admiasible  to 
shew  iheatrital  usage,  Bx.SST 

Sea  Amendment.    Stamp. 

CnwIcMoii— Soffldeney^f,  uQder  8  ft  9  Viet  c.  87.  s.  8. 
Where  exceptions  need  not  be  negatived  in,  Q.  B.  3S 

-  Where  certiorari  issued  to  Sessions  to  return  a 
conviction  by  two  Justices  assigned  to  hear,  &c. 
divers  felonies,  ftck  of  T.  T.  on  the  S2nd  of  Septem- 
ber 1848,  for  certain  trespasses  and  comempla 
against  7  &  8  Vict  c.  1 13,  and  the  Sessions  returned 
the  conviction  which  had  been  filed,  and  which 
appeared  to  have  been  made  by  the  Justices  of  N.t 
for  a  single  act  of  harbouring  seamen  uiuler  that 
statute,  and  did  not  set  out  the  evidence  on  wkieh  it 
proceeded  I  and  on  Kovamber  S5th,  a  rule  for  a 
ameilium  was  obtained,  and  case  set  down  for  argu- 
ment, and  points  delivefed  en  16th  of  Jaaaary ;  and 
that  day  a  rule  was  obtained  to  quash  etrtiarmri  and 
have  conviction  taken  off  the  file  and  returned  to 
Justices  to  amend  it  by  inserting  evidence  taken, — 
Court,  in  its  discretion,  disciiarged  the  rule.  The 
real  conviction  liaring  been  Ktumed  by  Sessions, 
variance  between  It  and  statement  in  (ertfororl  held 
to  be  immaterial,  Q.B.  SS6 

under  Bxdse  Act,  7  ft  8  Oeo.  4.  c  S3,  on  one  of 

several  counts— appeal,  notice  of— evidence — caaca 
under  sect  83.— eertferori,  Ex.  284 

Copyhold— Iff  tor  devises  copyhold  teaensBts  to  bis 
son  W.  M.  for  life,  remainder  to  children  of  W.  M. 
as  tenants  in  common  in  tail,  remainder  as  to  one 
moiety  to  his  daughter  P,  for  life,  remainder  to  her 
children  as  tenants  in  common  in  tail,  and  aa  to 
other  moiety  to  his  danghter  S.  for  life,  remainder 
to  her  ehildren  as  tenants  in  eommon  io  tail.  W.M. 
was  sdmiMed,  and  died  in  1844,  witfaout  issue,  P. 
and  8.  having  previously  died,  lesving  issue.  After 
death  of  W.  M.  the  only  ehHd  of  P.  and  four  cfaU- 
dren  of  8.  surrendered  to  T.  B,  by  description  of 
••  all  that  piece  or  parcel  of  land,  late  in  the  oeeupa- 
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tion  of  W.  M."  On  admittiace  of  T.  B.  fire  difirrnt 
fine*,  and  five  seu  of  fees,  and  five  stamp  duties 
payable,  aB.  18 
Copyhold — Construction  of  Grand  Junction  Canal  Act 
(33  Geo.  3.  c.  Ixxx.) " '°  conveyance  by  J.  S,  seised  of 
copyhold  land  of  manor  of  R,  by  deed  in  statutory 
form  to  company,  lord  of  the  manor  not  being  party 
to  deed,  transferring  only  what  J.  S.  could  bimself 
tiansftr  without  the  lord,  and  leaving  the  lord's 
rights  untouched,  and  aa  to  copyhold  land,  though 
not  expressly  named,  being  included  in  the  Canal 
Act.  The  land  having  been  formed  into  the  canal, 
i.  S.  dies,  leaving  an  infant  heir,  and  having  devised 
his  copyholds  to  devisees  in  trust,  who  are,  in  pur- 
luance  of  wUI,  admitted  tenants  of  all  the  liuid, 
except  so  much  as  formed  part  of  the  canal.  After 
proclamation*  made  for  party  entitled  as  tenant  to 
come  in  and  be  admitted,  lord  seixes  the  land 
qtumtqtit,  and  brings  ejectment,  and  afterwards  an 
action  for  the  mesne  profiu  against  the  company. 
Lord  entitled  to  treat  company  aa  trespassers  after 
death  of  I.  8,  and  not  cooipellable  or  entitled  to 
receive  compensation  under  Canal  Act.  Infant  beir, 
and  not  the  devisees,  taking  legal  estate,  common 
law  right  of  lord  to  seise  qutmique  not  taken  away 
by  1 1  Geo.  4.  &  1  WilL  4.  c.  65.  Special  verdict  in 
action  for  mesne  profits,  that  proclamations  for  the 
party  entitled  to  come  in  and  be  admitted  were 
made  at  three  courts  not  found  to  be  eonsecutiva 
courts;  first  and  third  stated  to  be  general  oonrla 
baron,  but  second  simply  called  a  court  baron ;  that 
at  last  court  a  warrant  iuued  to  bailiff  to  seise 
lands  into  the  hands  of  lord,  and  that  bailiff  did 
accordingly,  in  ponnance  of  warrant,  seixe  lands 
into  band*  of  lord  untU  a  tntmt  tkoitU  cowu  and 
be  admilledi  and  that  ^ectment  was  afterwards 
brought,  in  which  judgment  w«s  obtained,  and  writ 
of  possession  executed.  Seiaure  qaotuque  valid, 
although  the  warrant  authoriaed  aMolute  seixure, 
no  warrant  being  necessary ;  and  act  was  done  by 
bailiff  or  agent,  and  for  benefit  of  lord,  who  was 
at  liberty  to  adopt  it.  Absence  of  a  finding  of 
proclamations  were  made  at  eonsecnlive  general 
court*  baron  does  not  affect  plaintiff's  right  to  judg- 
ment, aa  Judgment  in  ejectmentgavehimagood  tide 
by  estoppel,  against  which  jury  were  at  liberty  to 
find  the  truth,  which  they  had  not  done,  Q.B.  107 
■^—  Heriot  may  be  due  by  custom  on  death  of  a 
tenant  of  free  lands  of  a  manor  held  in  fee  simple'. 
In  order  to  prove  such  a  custom,  evidence  of  pre- 
aenlmenu  and  payment  of  heriots  in  respect  of 
other  lands  in  same  manner  admitted,  Q.B.  170 

Admitted  copies  of  court  roll  of  manor,  by  which 

premises  purport  to  have  been  surrendered,  suB- 
eient  evidence  of  their  being  copyhold,  Q.B.  S6S 

Right  of  steward  to  sixteen  fees  on  admission  to 

fifth  ^lolment  where  five  allotmenu  made  to  copy- 
holder in  respect  of  sixteen  tenements,  not  distin- 
guishing in  respect  of  which  tenement  the  allot- 
ments are  made,  Ex.  185 

CoffrigU.    See  Dramatic  Entertainment. 

Coroner — Direction  of  Quarter  Sesuoos  as  to  allow- 
ance of  fees  of.  Right  of,  to  be  reimbursed  neces- 
sary expenses  of  holding  inquests,  Q.B.  437 

—  See  Munid^  Corporation. 

CarfmraUm — Indictment  against,  for  misfeasance  at 
common  law,  Q.B.  18 

Party  entitled  todaim  compensation  underS  ft  6 

Viet.  c.  Ill,  as  an  officer  of  division  of  county  in 
which  borough  to  which  a  charter  of  incorporation 
has  been  granted  is  situated,  should  be  clearly 
shewn  to  be  officer  of  entire  division.  On  ptxMf  that 
Manchester  division  of  county  of  L.  consisted  of 
forty-ihree  townships,  and  that  O.  M.  had  for  many 
years  acted  as  clerk  to  Justices  of  that  division. 


attending  at  Mew  Bailey,  at  Salferd  (one  of  Ibaaa 
townships),  where  greater  part  of  hnsinsas  was 
transacted;  but  that,  among  ferty-thrce  tnwnaUpa. 
there  were  others  at  which  Justice*  attended  sad 
held  petty  sessions,  at  which  they  em|doycd  otkcr 
p>ersons  as  derki,  O.  M.  not  entitled  to  mmnfaa 
tion  as  officer  of  a  division  of  a  county.  Clerk  la 
stipendiary  magistrates  appointed  under  S3  Gee.  i. 
c  7  2.  not  an  officer  of  a  borough,  county,  or  diviaiaa 
of  a  county  within  5  8e  6  Viet  c  11 1,  Q.B.  17 
Corporatio* — Town  conndl  of  a  borou^  having  fis- 
missed  a  corporate  officer,  and  diaailowed  him  eoa- 

Eensation  on  the  ground  of  such  misoond  act  as joatified 
is  dismissal,  a  mandamus  was  granted  to  aaseas  eom- 
penaation;  and,  on  the  retom,  isanes  vretc  raised, 
mvolving  the  misconduct;  and  on  all  tbeae  tra- 
verse* a  verdict  found  for  the  Crown: — Heid,  that 
the  eosa  might  be  paid  out  of  the  baraogh  find, 
the  belief  of  such  misconduct  bdng  hami  fda;  tk*( 
a  resolution  by  the  corporation  to  retain  theanaracy 
to  lake  step*  in  oppodtion  to  the  rule  biss  fsr  a 
mandamus,  coupled  with  an  order  that  the  icfasa 
should  be  filed,  was  a  sufficient  antbotity  to  him  to 
try  the  issues;  that  it  was  no  objecdon  to  tbe  ordei 
that  it  appeared  to  have  been  made  for  a  sum  an 
account,  before  delivery  of  a  bill,  Q.  B.  333 

—  Appointment  of  R.  as  coroner  of  a  boraocb  ro- 
dered  valid  by  subsequent  recognitioa  of  mm  aa 
coroner  by  the  tovm  coundL  Under  5  &  6  Win.  4. 
c  76.  s.  69.  no  notice  need  be  given  of  such  bnaiaeaa 
transacted  at  an  adjourned  meeting,  aa  had  baca 
entered  upon  at  the  general  quarterly  meetiBgaf 
^e  town  council,  but  notice  ouriit  to  be  givca  af 
any  other  budnes*  to  be  tranaactra  at  tbe  aigiwracd 
meeting.  Qmrre — Whether  a  coroner  of  a  boaeagh 
i*  a  "corporate  officer"  within  6  ft  7  VkLcSSL a.  I, 
as.  385 

Questions  a*  to  validity  of  ordara  of  town  eoooeO 

to  overseers  of  parishes  to  make  bonMiafa-rale*  aiMl 
watch-rales,  and  as  to  form*  in  whicS  aach  taica 
should  b^made,  Q.B.  397 

——  Change  of  name  of  Joint-stock  company,  Q.B.  407 

——  Where  town  conndl,  in  obedience  to  aianda- 
mus,  asaess  compensation  for  loss  of  offices  of  pniAt. 
under  providons  of  5  ft  6  WilL  4.  c  76,  and  Lacda 
of  the  Treasury,  on  appeal,  aaacaa  larger  aaioimt  of 
compensatioD,  aaseaameni,  under  mandamu*.  estepf* 
town  conndl  from  denjfing  right  to  eompcaaatiaa ; 
and  Queen's  Bench  nght  in  granting  msndamaa, 
calling  upon  town  council  to  execute  hood  aocardiag 
to  provisions  of  act,  to  secure  amount  asaeased  bj 
Lords  of  the  Treasury,  Q.B.  43S 

Cm(s — New  trial  granted  vrilhout  oMntion  of  oosia, 
and  shortly  be£re  cause  was  to  be  again  tnc4. 
order  made  to  stay  further  proceeding*  oa  payacaC 
of  80^  damages,  and  all  such  costs  already  muuiad 
as  plaintiff  would  have  been  eolilM  to  if  he  had 
gone  to  second  trial  and  obtained  a  verdict.  Maasar 
allows  costs  of  briefs  delivered,  and  fee*  paid  to 
counsel  on  first  trial,  and  costs  of  8ubp<Ena«  aod  of 
cupies  and  service  tliereot'  upon  witnesses  at  fint 
trlLil.  No  bnefs  had  been  delivered  or  win 
subpccnaed  for  second  trial,  at  time  order  i 
Ft^es  to  counsel  and  costs  of  st-rving  subpvnas 
wrongly  allowed,  as  those  costs  alone  which  woald 
be  available  at  second  trial  oufirhl  to  have  been  ai- 
lowrd  as  costs  in  the  cause,  Q.B.  34 

. Where  to  be  paid  by  pauper,  though  not  dis- 
paupered, Q.B.  132 

— —  To  declaration  for  slander,  containing  three 
counts,  defendant  pleaded  the  general  issue  to  whole, 
and  a  special  plea  of  justification  to  each  count ; 
plaintiff  recovered  verdict  on  general  issue  on  third 
count,  and  on  all  special  issues,  and  dereodaul  oa 
the  general  issues  on  the  first  and  second  counla. 
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Jad^toant  ibr  pWatiff  on  third  eonnt  arreited. 
Dtfaiduic  entitled,  under  ruin  of  Hilary  term 
8  WiU.  4.  end  Hilar^t  term  4  Wiil.  4,  only  to  ooMs 
of  inuea  found  for  him,  and  not  to  general  coeti  of 
eaoie,  Q.B.  168 
Cm<*— Where  two  new  Iriali,  Q.B.  280 

—  Where  execnlon,  piaiatiA,  not  exempt  from, 
aB.t84 

—  of  aetiona  may  be  let  off  against  each  other, 
where  ezpeniei  are  to  be  defrayed  out  of  same 
funds  though  the  nominal  parties  are  difikrent, 
as.  3SS 

•^—  of  application  to  Court  not  given  wliere  italiould 
bare  been  made  to  a  Judge  at  chambers,  C.P.  14 

—  on  demurrer  under  3  &  4  Will  4.  c.  42.  s.  34.  on 
writ  of  error,  C.P.  35 

•—  Where,  although  sum  of  SL  St.  only  for  coats  in* 
dorsed  on  the  writ,  plaindff,  haring  succeeded  in  the 
action,  entitled  to  recover  178<.  for  long  and  special 
notlGa  of  action ;  and  defendants,  not  having  ob- 
jected to  quantum,  but  only  to  any  allowance  at  all, 
casBot,  oo  motion  to  review  Master's  UxatioD,4uea- 
tioo  amount  allowed,  C.P.  73 

——  Plaintiff  residing  in  Scotland,  and  having  ob- 
tained Judgment  issued  tijl.fei.,  under  which  sheriff 
was  in  posaession  of  goods  of  the  defendant,  when 
btter  became  bankrupt,  and  his  assignees  claimed 
the  goods.  Sheriff  applied  to  Judge  under  the  In- 
terpleader Act,  who  ordered  the  assignees  to  take 
the  goods;  and  upon  paying  amount  of  the  execo- 
tion  into  court,  issue  directed  to  be  tried  between 
assignees,  plaintiffi,  and  execution  creditor.  De- 
fendant in  issue  required  to  give  security  for  coats, 
CP.  112  "I  o  /  -. 

—  Plaintiff  not  entitled  to,  where  defendant  takes 
out  a  summons  to  stay  all  proceedings  upon  pay- 
ment of  a  sum  in  respect  of  which  he  is  within  juris- 
diction of  court  of  requests,  but  plaintiff  claiming 
more,  defendants  pays  it  into  court,  and  plaintiff 
afkerwarda  takes  it  out  and  enters  nolle  protiaui, 
C.P.137 

Mode  of  obtaininc  fiill  coats  in  action  for 

trespass  after  notice,  C.P.  177 
——  of  abortiTe  special  case,  Ex.  3 

Application,  under  19th  section  of  5  &  6  Vict, 

c.  122,  to  enter  suggestions  on  the  record,  for  obtain- 
ing  coats  in  action,  on  ground  that  plaintiff  had  not 

Sr  reasonable  or  probable  cause  for  making  an 
davit  of  debt  to  the  amount,  in  cases  of  speedy 
execution  granted,  ought  to  be  made  within  first 
four  days  of  next  term,  and  in  other  cases  before 
Judgment  haa  been  signed  and  execution  issued. 
What  circumstances  amount  to  reasonable  or  pro- 
bable cause  for  making  an  affidavit  to  the  amount 


in  question,  Ex.  lOS 

—  In 


Indemnity  to  official  assignee  of  bankrupt  or 
insolvent,  where  action  brought  in  liis  name, 
Ex.  279 

See  Attorney.  Court  of  Requests  Act.  Eject- 
ment.   Requeata,  Court  o£ 

ComttFi  Feet.    See  Costs. 

CtmUp  Court — Case  commenced  by  jutticiet  in  County 
Ceurtof  Durham  cannot  be  removed  by  jmu  into 
any  of  the  superior  courtt  at  Westminster,  Q.B.  223 

Cttmtg  CttUTtt  Act.    See  Conrt  of  Kequests  Act. 

^—  Rules  for  practice,  p.  in. 

CMirl— Style  of  Court  of  Common  Pleas,  C.  P.  26 

Ceurl  <f  atihemer  —  Jurisdiction  of,  as  a  court  of 
equity,  Ex.  303 

Court  iifRequeitt  Act.    See  Requests,  Court  of. 

Caevnoat— Absolute  or  alternative,  Q.B.  165 

^—  A,  by  indenture,  demises  premises  to  B,  and  B. 
covenanted  for  himself,  his  heirs,  executors,  admin- 
istrators and  assigus,  to  build  houses  on  land  within 
two  years.  B.  underlets  to  C,  and  covenants  for 
himielf  and  his  heirs,  executors  and  administrators, 


to  obaerve  and  perform,  or  eChctually  to  indemnify 
C.  against  covenants  in  first  indenture,  and  after- 
wards assigns  his  reversion  to  D.  B.'s  covenant 
with  C.  does  not  run  with  the  land,  and  A.  having 
entered  and  ejected  C.  by  reason  of  non-perform- 
ance of  firat-mentioned  covenant;  and  that  D.  ia 
notUabletoC,  aB.414 

Covtnant  —  Construction  of  covenant  in  debenture 
bond  byOreat  Western  Railwayas  to  right  to  receive 
interest  after  last  day  named  for  payment  of  in- 
terest has  elapsed,  and  principal  haa  not  been  paid, 
Ex.  87 

. See  Damages.    Lease.    Variance. 

CrimintU  /tffonmitioii — against  pariah  where  two  grand 
Jurors,  landed  proprietors,  take  part  in  proeecdiogs 
on  bill  for  non-repair  of  road,  Q.  B.  264 

—  See  De&mation. 

Z)a«(ur<s— Amount  of,  for  aelling  fixtures,  Q.B.  163 

—  Qtueri — Whether  upon  breach  of  covenant  "  to 
make  yearly  one-fourth  part  of  arable  lands  aa  good 
follow,  or  odierwise  pay  20/.  per  acre  per  annum  for 
every  acre  which  should  be  used  contrary  to  the 
covenant,  over  and  above  the  rent  reserved  by  in- 
denture, to  be  paid  forthwith,  or  to  be  recovered  by 
plaintiff  as  ascertained  or  liquidated  damages,"  arbi- 
trator or  Jury  is  bound  to  assess  damages  at  20<.  per 
acre,  or  only  at  amount  of  damage  actually  caused 
by  breach  of  the  covenant,  C.P.  79 

— ^  Measure  of,  Ex.  84 

•^—  Mode  of  assessing,  where  Joint  trespass  committed 
by  several  defendants,  Ex.  286 

.^—  See  Pleading.    Vendor  and  Purchaser. 

Dtbt — Plea  of  payment  before  action  brousht,  in  foil 
satis&ction  and  discbarge  of  all  causes  of  action  in 
declaration  mentioned,  a  plea  to  damages  as  well  as 
debt,  Ex.  3 

See  Judgment  recovered. 

Debtor  and  Creditot^-iietetAty  of  summoning  a 
debtor  making  default  in  payment  of  instalment 
before  committal  under  Small  Debts  Act.  Whether 
committal  should  be  to  gaol  of  district  where  debtor 
redded  when  proceedings  commenced,  and  whether 
warrant  sufficient  in  this  respect,  Q.B.  357 

—  Where  plea  of  composition  with  plaintiff  and 
other  creditors  bad,  for  not  averring  tender  of  re- 
lease to  plaintiff  for  execution,  Ex.  38 

Deelaratlm.    See  Pleading. 

Deed — Lease  of  closes  by  defendant  to  C.  B.  contains 
clause,  except  and  always  reserved  unto  said  Sir 
J.  B.  M,  all  timber  trees,  &c,  "  and  also  except  and 
reserved  all  royalties  whatsoever  to  said  premises 
belonging  or  in  anywise  appertaining;"  and  also  a 
covenant  bj  C.  B.  to  allow  defendant  to  prosecute 
trespassers  in  pursuit  of  game,  at  his  own  expeosc. 
£mits— Clause  operates  as  an  exception,  and  not  as 
a  grant,  and  words  are  therefore  the  words  of  grantor, 
Sir  J.  B,  M.  But  whether  words  amount  to  an 
exception  or  a  grant,  they  do  not  shew,  with  suffi- 
cient clearness,  an  intention,  on  the  part  of  C.  B,  to 
grant  unto  Sir  J.  B.  M.  the  liberty  of  entering  upon 
the  lands  for  the  purpose  of  shooting,  C.P.  91 

Where  schedule  forms  no  part  of  deed  though 

referred  to  therein  so  as  to  require  to  be  produced 
and  read  with  it,  C.P.  117 

—  Certificate  of  acknowledgment  of  married  woman, 
under  3  &  4  Will  4.  c  74,  stating  that  "  she  freely 
and  voluntarily  consented"  to  a  deed,  and  affidavit 
of  commissioner  stating  that  she  consented  to  it,  on 
condition  of  a  provision  being  made  for  her  by  her 
husband's  will,  and  which  had  been  made,  and 
which,  she  suted,  she  knew  to  be  revocable,  con- 
tradictory, and  not  ordered  to  be  filed,  C.P.  231 

Defamation— \n  application  to  the  Queen's  Bench, 
for  a  criminal  information  for  publication  of  libel, 
which  application  has  lieen  refused,  is  no  bar  to  an 
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aetioii  on  the  cue  in  ihe  olfaer  eourU  for  the  ume 

ground  of  eompUint,  Ex.  S2S 
Di  <iyiiHiL    See  Pleading. 
Dnutrrtr — Lea*e  to  add  a  plea  after  judomenc  an,  in 

action  againM  nrety,  under  I  ft  8  Vict  c.  110, 

ap.»s. 

—  Wliat  a  tofBcient  compliance  with  lUc.  Gon. 

Hil.  tchn,  4  Will  4.  pL  S,  Ex.  » 
■——  to  one  of  sereraT  replications  ckarly  frivoloiu, 
•et  aiide  far  irregularity,  with  leave  to  plaintiff  to 
dgn  Jadgaent  on  4hc  wbole  record,  a*  tor  want  of 
a  plea,  anlesa  defendant  consented  to  strilu  Out 
pleading  ending  with  demurrer,  to  pay  costs  of 
•ppUoation  of  preparing  &r  trial,  and  take  abort 
notice  of  trial,  Ex.  69 
Depotil  at  Banktrt.  See  Money  lent. 
Z)««nti«— Word  "  detain,"  in  declaration  to  detinue, 
means  that  defendant  wiihtiotds  goods,  and  prevenla 
plaintiff  from  liaving  possession  of  tliera.  Where 
plea  bad,  aa  being  an  argnmenutiTe  denial  of  de- 
tention. Net  only  the  oomuon  bailment,  but  any 
special  bailment.  In  declaration  in  detinue,  is  sar- 
plnsage,and  not  traversable;  gist  of  the  action  being 
detainer  of  plaintiff's  goods,  which  defendant  must 
answer,  Kx.  U 
DaUe—Qf  close  described  to  be  situate  at  the  north 
comer  of  the  town  of  Moleecroft,  and  opposite  the 
pond,  and  new  in  the  oecapation  of  the  testator,— 
held  not  to  pass  twe  other  dMes  not  situate  at  the 
north  comer  of  Moleicroft,  nor  opposite  the  pend, 
nor  in  the  ocnipation  of  tlie  teetator,  alihough  Ik 
had  sdded  in  the  devise,  as  a  fortber  matter  of 
description,  that  the  said  dose,  with  the  garden  and 
orchard  adjoining,  contains  3  acres  and  S  perohai, 
and  the  three  closes,  with  the  garden  and  orchard, 
contained  nearly  3  acres  and  S  perches,  and  the 
whole  formed  one  purchase  by  the  teatator,  Q.B.  356 

Testator  devitea  certain  lands  to  bis  son  for  Hfe, 

with  remainders  in  strict  settlement  to  his  issue, 
with  remainder  to  testitor's  giandaon  Thomas  for 
life,  with  remainder  in  strict  settlement  to  his  issue, 
and  for  default  of  such  issue  to  use  of  lUs  grand- 
children, W,  8,  A,  and  H,  iC  living  at  hii  decease, 
for  their  lives  and  liiie  of  inrvivori  as  tenants  in  com- 
mon ;  and  after  their  several  deceases  a»d  decease 
of  survivor,  to  the  ose  of  son  and  sons,  fte.  of  W,  S, 
A,  and  H,  lawfully  to  be  begotten,  scveiully  and 
successively,  and  in  remainder,  as  diey  shall  Iw  in 
priority  of  birth  and  seniority  of  age,  and  ef  several 
heirs  of  their  body  aa  tenants  in  oommen ;  and  in 
defiiult  of  such  isaue  to  daughters  of  aaid  grandchil- 
dren in  iilce  settlement.  "  And  in  case  eitherof  my 
said  grandchildren  W,  S,  A,  and  H.  shall  happen  to 
die,  ieavinj  no  issue  behind  him,  her,  or  them,  then 
my  will  and  meaning  is,  that  ail  and  singular  the 
premises  herein  lastly  devised  sAaM  go  am  rtmain 
n  Ike  mrvivar  of  them,  and  the  heirs  of  his  or  her 
body  lawfully  to  be  begotten  tamanmr  •fort$iM^' 
and  in  failure  of  issue  of  either  of  their  bodies,  then 
over,  8,  one  of  the  grandchildren,  is  the  sarvivor: — 
Hdd,  words  "  in  manner  aforesaid"  import  a  relar 
reference  to  previous  clause  of  the  devise,  and  incor- 
porates it  with  second  clause;  and  asprevions  danse 
gives  only  an  estate  ibr  Hie  to  grandchildren,  second 
clause  is  controuled  by  it,  and  gives  an  estate  for 
life  only,  C.P.28 
— —  of  real  estate  to  imatees,  upon  trust  to  sell  and 
Invest  the  money  upon  trust  lor  his  wife  for  life, 
and  afhir  her  death,  as  to  one-third  to  charitable 
use, — valid  during  the  wile's  Hfe,  notwithstanding 
subsequent  devises  to  charitable  uses,  C.P.  2!6 
—  Testator  devised  lands  to  his  grandson,  O.  D, 
to  hold  same  unto  and  to  the  use  of  said  O.  D,  for 
term  of  his  natural  life ;  and  from  his  decease  unto 
and  to  the  use  of  all  and  every  the  Uimfnl  iiime  of 
the  said   O.  D,  their  heirs  and  assigns  ibr  ever, 


.  toidn- 


aqaaliy,  at  teoMti  in  eMntoa,  and  nat  ■■  jArt 
tenants,  when  ami  as  he  or  they  siMMild  altsin  Us, 
her,  or  their  age  or  siget  of  twenty -one  ytata ;  all 
tha  residue  and  renialnder  of  seal  and   psrasnsl 

estate  and  effects,  whatsoever  and  whcraaoevcr,  mat 
before  otherwise  disposed  of,  to  daughter  &  D,  i 
Intely,  ibr  her  own  sole  and  sapaimte  use.  I 
construed  "children,"  and  G.  D.  talces  only  an  f 
for  life,  with  remldnder  to  his  children  aa  pnr- 
chatcrsi  therefcre,  that  on  his  dying  witboai  iatae, 
8.  D.  iskes  under  residuary  devise,  althaogh  C.  D, 
in  his  lifetime,  executed  a  deed  of  disentaUer;  as 
such  deed,  executed  under  S  Ik4  Will.  4.  c,  71,dtea 
not  bar  future  contingent  estalea,  nnlcm  caccated  ky 
a  party  who  was  in  fact  tenant  in  tail,  Ex.  51 
Detnte — Testator  devised  lands  to  bis  gvandaon  G.  D, 
tehoM  nmetoaseof  G.  D,fi>randdnjiiiglefBofhis 
aatursl  life,  and  after  his  deeeaae  to  the  use  cf  all 
and  every  tiM  iawfol  ixsa*  of  G.  D,  their  bain  and 
assigna  ftnr  ever,  equally,  as  tenaala  in  eonusoai,  and 
not  as  joint  tenants,  when  and  aa  he,shc,ev  they 
shall  attain  his,  her,  or  their  age  or  a^  of  Iwcaly- 
one  years.  Testator  then  deviatd  reaidne  tl  his  inl 
and  pcsaonal  estate  to  his  dau^ter  S.  D,  M  her  sale 
and  separate  use.  G.  D,  in  hu  lifetime,  execntcd  a 
deed  of  dssentailer,  and  died  witiiout  isaue.  Ward 
"  issue"  a  word  of  pureliase  and  not  of  liaaitstien; 
O.  O.  takes  an  estate  fiir  his  life,  and  not  an  aaMe 
tail ;  and  the  deed  of  disentaBer,  operating  under 
S  ft  4  Will.  4  c.  74,  and  its  effect  depcndiag  on  its 
bcin^  execated  by  a  tenant  in  tail,  doca  not  divest 
oonDngent  estates,  and  after  death  nf  G.  O.  te-^-*- 
ary  devise  to  S.  D.  Ukes  eflbct,  Ex.  139 

■"  Teatstor  devises  houses  to  trustees  to  sell  i 
and  to  apply  ptueeeds  in  ittyaaent  of  legacies  to 
leligitHU  and  charitabh  sodelies.  Uc  also  (Sks 
isgades  to  various  parties,  and  makes  his  hrotker 
rnidnary  iMatce.  Trnat  estate  not  void  nnder 
SUtuM  of  l£MtBiain,  »  Oeu.  2.  c.  S&  Devisee  in 
trust,  on  reading  of  the  will,  after  the  listsaai's 
death,  stating  that  he  ought  to  have  had  51.  for  faring 
tnutcu,  n*  evidence  of  his  assent  U>  dcvisai  Own 
—Whether  a  verbal  assent  to  a  deviae  is  saScsent 
to  prevent  parly  from  sfterwarda  disrlaiming  dcvisai 
Ex.  190 

"  I  give  all  my  raal  estate  to  my  sMrsI  ssn  John, 

J.  L,  as  afbremid,  fer  hie  life,  and  to  liis  ddeat  lagi- 
timata  son,  alter  his  death ;  and,  in  d^alt  at  sack 
imue,  I  give  it  in  like  manner  to  my  son  Richard ; 
and  in  case  that  he  bas  no  legitimate  isaue,  I  then 
give  it  in  like  manner  to  the  oflkpriag  alMmt  la  be 
bom  from  my  dearest  wife  B,  and  in  lufenlt  of  sneb 
issue  to  my  own  right  heirs  for  ever :"— UeMr^at 
the  words  **  eldest  son  John"  were  words  of  tiait- 
Btioo,  and  John  took  an  estate  tail,  Ex.  SU 

. " I  do  dispoae  of  all  «jr  egrets  as  foUowu:— AH 

my  honseinid  goods,  live  stock,  fiuniture.  piaie. 
wearing  apparel,  and  etktr  tfficU,  at  this  time  m  my 
possession,  or  that  may  Iwresfker  become  my  ara- 
periy,  unto  my  wife.  1  do  fiutlier  bequeath  to  J.  P. 
the  sum  of  SMK.,  to  be  paid  to  Iter  at  the  death  of 
my  wife.  BiM  if  my  wife,  after  my  doccoae,  see  gasd 
to  marry,  her  second  bnaband  shall  hove  no  c&m 
whatsoever,  that  is,  to  geU  or  dispose  of  ant/  f»^  */ 
the  propfTty  noiv  or  maij  be  heret^ier  n  m^  pomss- 
sioii.  but  the  above  sum  uf  200t  shall  be  paid  id 
J.  I',  at  the  lime  of  my  wife's  marriage:" — HeM, 
by  I'uUork,  C.B.  and  Parke,  B.,  (Plait,  B.  disii»- 
iicnte,)  tliat  a  remainder  in  fee  in  real  estate  did  not 
pijss  under  this  devise,  Ex.  242 

/)is(i7/<r— when  vtithin  6  Geo.  4.  c.  80.  s.  6,  Ex.  «J 

Distress — Avowry,  that  A.  held  land  as  tenant  lo  B. 
under  demise,  subject  to  certain  rents,  pioviaMns, 
conditions,  and  stipulations,  inter  alia,  that  A.thoald 
not,  during  continuance  of  tenancy,  sell  any  haysff 
premises,  under  penally  or  2<.  6d.  for  each  yatd  sf 
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luy  M  Kid,  to  b*  reeoTcnd  by  diatrcM  u  for  not 
in  •mar,  MMnan  tsTcenaKtopaym  rant  af  2*.  6<<. 
■  ymri  (at  ail  hay  aiud  in  breach  of  «if  alation  and 
■una  being  equtble  of  being  ann«ained  with  cer- 
tainly, may  pn^>eriy  be  diitnhied  lor,  tlmigh  agree- 
ment aa  pleaded  not  uadar  aeal,  Q.B.  4S4 

jM^Jrrw— tlonaaand  carriage*  atanding  at  liverymay 
be  dtMrained  for  rent ;  and  doetriot  in  Frtmcit  y. 
Iff/aU  applicable,  though  plea  in  bar  in  replevin  let 
forth  the  natareof Ibc  trade  of  a  lirery  atabla-keepcr. 
AmMt— If  artiolas  are  lent  to  remain  at  a  place, 
tbey  are  diatninabb  j  if  acnt  for  a  particular  par- 
paae,  and  the  remaining  at  the  plaoa  be  aa  mci- 
dent  neeetaary  for  the  completion  of  tucfa  pnrBote, 
they  an  not,  C.P.  387 

——  Treapan  for  breaking  and  entering  plaictifa 
dwelling-honte,  locking,  Ac,  the  doon  thereof, 
ejecting  plaintMT,  and  aeini>g  and  converting  lUa 
goods.  Plea  justifying  trespasses  (except  ejectiae) 
under  a  dtstree*  for  rent,  alleging  impounding  la 
dweOtng-houaa,  and  that  dcfondant  ia  order  to  a 
safe  impounding,  neceeurily  lacked,  fto.  dsars  of 
dwelling-liouse;  and  mbeequent  sale  in  satiafoction 
of  rent  and  eoeta  of  distieai  and  sale.  ReBHeatian, 
Aat  delbndant  at  tee.,  bmke  and  entered  direlling- 
houM,  and  locked  door*,  tK.,  of  hi*  own  wrong, 
and  for  another  and  different  purpose  than  purpose 
in  plea  mentioned,  that  it  to  aay,  for  the  purpose  of 
Reeling,  tee.,  piainliir  ftom  dweUiog-bouae,  && 
Vcrtaeation.  Sembh—Tbut  repUealian  waa  bad, 
imamnch  a*  it  raised  an  immaterial  iniia  on  inten- 
tion of  defendant  in  entering,  instead  of  Iravening 
entry  for  purpose  of  distrsisnng,  with  a  oonshnion 
to  the  country.  SewtHt—Tbtt  plea  area  not  bad  for 
want  of  an  averment  of  notice  of  di*tre**  (with  the 
cause  of  nieh  Uking)  according  to  S  Will.  &  Mary, 
ten.  1.  c.  5.  8.  2.,  nor  for  superfluously  answering 
conversion,  that  betng  matter  of  aggravatiosi  «dy. 
Bot  plea  bad  for  not  negativing  imsreperexpntsion, 
and  keeping «nt  of  pataeerieii,  of  plaintif',  by  afactr- 
ing  that  liouse,  or  that  part  of  it  which  waa  locked 
up,  was  necessary  or  the  most  Ht  and  convenient 
place  for  impoonding  disire**,  Bx.  314 

See  Rate. 

Dblrhigca — Appointmenta  and  call* at  the  defondant's 
place  of  business,  if  it  appear  that  Ida  nsidcaee  i* 
ttnknown,  are  mfHcient,  Bx.  2M 

i>ra»ia<ic  Entertainment — A  panioasiaac  a  dranaKic 
eniertainment  within  act,  3  8c  4  Will.  4.  c.  IS,  and 
protected  thereby  ;  and  not  Decenary  to  prove  that- 
defendant  knew  tlwt  plaiatiff  was  autiior.  In  an 
action  of  ihis  nature,  it  i*  mfflcient  to  describe  the 
ofl^ce  in  the  terms  of  th*  act  of  aariiaroetit,  C.P. 
1«5 

Kfeett — When  real  estate  passe*  under.    See  Devise. 

^eetmenl— On  verdict  for  defendant,  and  allocator  fur 
rosts  under  consent  rule,  which  order*  that  if  a  ver- 
dict be  given  for  defendant,  lessors  of  the  plaintiff 
shall  pay  to  defendant  costs  to  be  adjudged,  j(.  /a, 
iuuea  pursuant  to  1  &  2  Viet.  c.  110.  a.  18.  is  regu- 
lar, Q.B.  296 

Right  of  mortgagee   who  has   dislndned  for 

interest  after  day  of  demise  to  roaintaiii,  Q.K.  4K 

-  No  rule  »i/ji  for  judgment  against  casual  ejector 
in  country  cause,  where  notice  required  defendant 
to  appear  on  "  the  first  day  of  the  term,"  instead  of 
in  "the  term,"  C.P.  86 

Service  of  dedaratiDn  on  wifo  of  tenant  if  it  dees 

not  appear  >he  was  on  the  premises,  insuBcient, 

C.P.  249 
. Service  on  secretary   of  a  railway  ctmtpany, 

good,  Ex.273 
.—  Demiie  in  name*  of  two  of  (farce  executor*, 

Ex.  312 


Mj/mmiU.    See  Lhnitatioai,  Statute  «t    Poatea. 

SU*$t  &•— ConsinietioB  oC    See  Devise. 

frrur— Where  defendant  eenviclad  on  plea  of  guilty 
to  indictment^  removed  into  this  court,  by  ctrlierart, 
and  oatlawed  for  net  appearing  to  receive  judgment, 
on  error  to  reverse  outlawry,  and  errors  assigned  as 
well  with  respect  to  prooeis  of  outlawry,  as  to 
goodiwss  of  some  counts  of  indictment,  it  being 
admitted  that  proceedings  in  outlawry  are  erroneous, 
(k>urt  will  not  go  into  question  of  goodness  of  con- 
viction. Writ  of  eim  nay  be  brought  by  one  of 
several  defendant*  in  indictment,  Q.B.  10 

Upon  demurrer  and  judginent  for  defendant 

upon  pleas  going  to  whole  cause  of  action,  if  issues 
of  feet  are  aho  upon  the  record  (which  iiare  not 
been  tried).  Court  will  not  compel  defendant  to 
enter  up  Judginent  of  nil  capiat  per  breet,  so  as  to 
enable  |Matiff  to  go  to  a  court  of  error  before 


trying  iasue*  in  feet,  C.P.  S 

Where  neglect  to  aaaea*  damage*  on  demurrer 

no  ground  ot,  C.P.  85 

See  Writ  of  Error. 

&(ii«»— Cleaning  of.    See  WilL 
Btltppel—TMt  by,  aB.  107 

—  of  eorporatioo  from  denying  right  of  officer  to 
compenaation,  Q.B.  432 

—  SeeJudgmemrecovered.    Landlord  and  Tenant. 
Limitation*,  Statateo£ 

BtieUm  la  eeytSBTtfra  leaae,  defendant  pleaded, 
that  before  the  making  of  the  lease  one  P.  impleaded 
alaiotib,  aad  a  indgment  of  iletit  of  pbintiffi' 
land*!  tliat  plunaSs  were  found  by  the  inquisition 
10  be  seised  of  demised  pirmisat,  which  were  then 
leased  to  T.  B.  for  seven  yean,  subject  to  two 
laerlgagc*!  that  the  aheriffdelimed  toe  premiaes 
to  P.  to  bold  until  the  damages  should  be  fully 
levied;  that  before  aay  rent  beoame  doe,  P,  by 
virtue  of  said  delivery  to  him,  ejected  defendant 
therefrom.  Plainlift  traversed  tlie  eviction  in  the 
word*  of  the  plea.  It  appeared  P.  demanded  rent 
of  defendant,  and  threatened  to  tors  him  ou^ 
wiiereupea  defendant  paid  P.  three-quarters  of  a 
year'*  rent  and  attomed  to  him  without  pUiutUEi' 
knowledge: — UeM,  that  P,  havhig  merely  a  rever- 
sion ezpactant  on  i1m  delermioalloa  of  the  mort- 
gage teimi,  had  no  title  to  evict  the  defendant:  that 
the  attornment  was  immaterial,  and  plaintiffs  were 
entitled  le  succeed  en  that  iaauc,  the  ezpulsiosi.  a* 
pleade<l,nathavlag  bean  established  by  (he  evidence. 
Ssasifo-— Where  a  party,  bein^  entitled  to  evict 
another  in  occupation  of  premiaee,  proceed*  to  ex- 
erdee  hi*  ri^t,  open  which  the  tenant  conaenta  to 
change  the  title  under  which  he  holds,  and  attorns 
to  the  claimant,  that  ii  cquivaleut  to  an  expulsion, 
Es.289 
feUsnee— of  due  execution  of  a  wiU,  Q.B.  97 

A  paper,  signed  by  deceased  ateward,  charged 

him  with  receipt  of  a  groa*  aum.  In  aame  box  wa* 
found  an  ancient  rental,  in  aaaae  tiandwriting,  but 
unaigned,  containing  an  account  ef  items  which, 
added  tagctlwr,  made  np  tiie  graa*  aum  with  which 
the  deeeaed  ateward  m>  debued  hisoielf:— Held, 
•dmiaible  hi  evidence,  O-B.  174 

' Whether  condition*  precedent  to  admissibility 

of,  ftriHUcd,  a  queatioo  for  Judge  who  tiied  the 
cause.  Where  declarations  on  question  of  pedigiee 
by  deeeaaed  meiBberaf  femily  tendered  in  evidence, 
it  i*  for  Judge  to  decide  whelher-decliirant  had  been 
proved  to  be  a  member  of  the  family  j  and  it  make* 
no  diflbrenoe  that  the  Ingilimacy  of  decUruu  hap- 
pens to  be,  also,  the  only  quettion  in  i*sue  for  jury. 
Declaration  that  declarant  had  received  a  document 
i^m  her  mother,  who  had  told  Imv  it  waa  her  mar- 
riage certiScate,  admisaiUe.  HandwritiiwofW.  D, 
where  document  pnrporta  to  be  a  certificate  of  a 
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Duiriage  at  BritMl,  In  1761,  written  and  ligned  by 
W.  D,  cunte  of  St.  Jamet's,  may  be  proTcd  by 
opinion  of  witnest,  rormed  by  comparing  it  with 
varioo*  fignaturea  of  W.  D,  in  original  r^iater  of 
St.  Jamea^  by  which  he  appeared  to  luve  been  the 
officiating  curate  in  1761,  without  any  proof  of  his 
death,  or  of  aearch  for  witneuea,  who  might  hare 
•een  him  write.  Declarations  of  relationship  not 
inadmitiible,  on  ground  that  the  partiei  have  an 
interest  in  eatabliahing  relationship,  there  being  no 
lU  wuta  at  the  time,  Q.B.  218 
£e<<biK«— of  premises  being  copyhold,  Q.B.  S65 
——  By  Joint  and  aeveral  bond,  A.  and  B.  became 
•ecunties  for  payment  of  any  b^ance,  not  exceeding 
a  given  amount,  due  ttom  C.  Defeasance  provides 
that  it  shall  be  void  if  A.  and  B,  or  either  of  them, 
pay  such  balance  within  one  calendar  month  next 
after  notice  in  writing,  requiring  payment,  given  to 
A.  and  B,  or  their  representatives.  In  action  against 
executors  of  A,  upon  replication  denying  notice  to 
them,  and  B,  a  duplicate  of  notice  served  upon  B. 
not  admissible,  and  B.  should  be  aubpoensed  to  pro- 
duce original  he  received,  or  it  should  he  shewn  to 
have  been  lost  or  destroyed,  C.P.  46 

How  post-mark  of  letter  ahould  be  proved,  Ex. 

■  A  witness  may  be  asked  whether  be  baa  agreed 
to  sell  goods  on  commission,  although  the  terms  of 
such  agreement  have  been  reduced  to  writing,  Ex. 
103 

of  One  levied  in  a  Court  of  Oreat  Session,  Ex. 

159 
^■^  Rules  as  to  contradictory  witnesses,  and  what 

facts  are  relevant  to  the  issue,  Ex.  259 

■  Admissibility  of,  to  shew  state  of  facts  to  explain 
meaning  in  guarantie  of  words  "  in  coniiderition  of 
j/our  having  this  day  advanced,"  &c.  Ex.  284 

See  Copyhold.     Deed. 

Admissibility  of.     See  Bill  of  Sale. 

Bxeeptimu,  Bill  of.    See  New  TriaL 
Bxeiu.    See  Revenue. 

Excite  Jett — The  notice*  of  appeal,  required  by  the 
83rd  sect,  of  7  8e  8  Geo,  4.  c.  SS,  may,  by  virtue  of 

4  &  5  Will.  4.  c.  51.  SS.  22, 33,  be  signed  by  theofflcer 
who  conducted  the  case  before  the  Justices,  though 
the  information  was  not  exhibited  by  him.     Under 

5  &  6  VicL  c.  93.  s.  3,  a  dealer  and  retailer  of 
tobacco  is  liable  to  penalty  of  200JL  for  having  in  bia 
possession  adulterated  tobacco,  though  he  had  bought 
It  as  genuine,  and  bad  no  knowledge  or  reason  (o 
think  it  was  not  so,  Q.B.  368 

ExetulUm — for  cosU  under  1  &  2  Vict,  c  1 10.  s.  18, 
Q.B.  296 

-  Where  practice  of  inferior  court  for  officer  of 
court,  on  verdict  for  either  party,  to  issue  execution 
in  case  of  non-payment,  and  levy  the  amount — bet 
of  plaintiff's  bringing  bis  plaint,  and  not  counter- 
manding execution,  evidence  of  his  having  impliedly 
authorised  the  execution,  Ex.  17S 

See  Arrest.    Outlawry. 

Execntor — Executors,  plaintiffi,  not  exempted  from 
paying  costs  of  issues  on  which  they  have  &iled, 
unless  defendant  has  been  guilty  of  deception  or 
misrepresentation.  It  ia  not  enough  that  conduct 
of  defendant  has  been  such  as  to  induce  executors 
to  go  on,  Q.B.  284 

— —  Two  of  three  co-executors  may  recover  in  riect- 
ment  on  a  demise  in  the  names  of  both,  Ex.312 

•^—  See  Judgment. 

Executor  md  AdtninutTator.    See  Probate  Duty. 

Extortion.    See  Indictment. 

Fahe    Imprisonment — In    trespass  for  having  been  ' 
Uken  into  custodv  under  7  &  8  Geo.  4.  c.  30.  s.  24, 
upon  a  charge  of  doing  malidous  damage  to  a  house 


of  which  plaintiff  was  tenant,  byorderof  dcfatdaal, 
attorney  to  mortgagee  of  the  house,  and  okjectioa 
that  no  notice  of  action  had  been  given  pursuant  to 
seedon  41,  quealion  by  Judge  to  jury  whettm  de- 
fisndant  acted  bontfidt  or  only  cownrably  in  giriog 
phdntiffin  charge,  a  misdirection,  aa  the  jury  aught 
to  be  asked  whether  defendant  waa  servant  cS,  or 
had  authority  from,  mortgagee  to  do  the  act  com- 
plained of,  or  reasonably  bdieved  himself  to  be  in 
either  of  those  portions,  Q.B.  271 

Fobe  ImpruoitmeiU — Where  a  joint  trespasa  cem- 
mitted,  damages  are  not  to  be  assessed  according  to 
act  of  the  leaat  or  the  moat  guilty  of  the  defendants, 
but  according  to  injury  plaintiff  baa  anatained  fruaa 
Jointactof  treapasaers;  and  in  such  caae  motive*  of  de- 
fendant are  not  material  unless  they  lead  to  aggiatate 
or  mitigste  injury  sustained  by  plaintiff,  Ex.  296 

Pain  Preltncn — Suffideney  of  indictment  fat,  Q.B. 
42 

Fine — To  prove  a  fine  properly  levied  in  a  Court  of 
Oreat  Session  in  Wales,  production  of  chirograph 
of  fine,  with  only  one  prodamatioa  indorsed,  and 
plea-roll  of  the  court  containing  an  entry  only  of  a 
lietntia  coneordandi  between  same  parties  and  re- 
specting same  premises  as  those  mentioned  in  tiie 
cnirograpb,  sufficient  under  the  5  Vict,  c  32.  a.  2, 
Ex.  159 

See  Outstanding  Term. 

Pinei  and  Secoetriet — Application  by  married  woman, 
a  trustee  tor  sale  of  ireehold  property,  under  91st 
section  of  3  &  4  Will.  4.  c.  74,  that  oonenrreoee  of 
her  husband  to  conveyance  might  be  diapenacd 
with,  he  being  a  seaman  in  the  British  navy,  on  a 
foreign  station,  she  not  baring  heard  from  him  fee 
two  years,  and  affidarits  slatmg  that  she  bdievrd 
he  would  never  return,  not  warranted  or  granted, 
C.P.  168 

Fi<A«r3f— Declaration,  that  defendant,  with  fmtie  and 
arma,  broke  and  entered  the  sole  and  exdosive 
flsherie*  of  plaintiff,  in  the  river  Usk,  being  the  leil 
of  A,  and  disturbed  plaintiff's  fish  there,  a  declara- 
tion in  trespau.  Tieapass  lies  for  disturbing  a 
several  fishery  in  aUeno  lolo,  although  no  fish  be 
taken;  but  words  "sole  and  exclusive"  do  not 
necessarily  describe  a  several  fishery :  and  for  this 
defect  judgment  arrested,  Q.6.  68 

Eisturee — Amount  of  damages  for  selling,  the  valae 
whilat  affixed  to  freehold,  Q.B.  162 

Foreign  JtlaehwunI — Plea  of  foreign  attachment  held 
good,  which  stated  the  levying  m  the  plaint  against 
the  plaintiff  in  the  Lord  Mayor's  Court,  befcic  the 
commencement  of  the  suit,  but  did  not  state  that 
the  edrtfteiat  to  warn  the  defendant  (the  gamidiec) 
was  issued  before  the  commencement  of  tiie  pol 
Foreign  attachment  executed  pending  the  action, 
ii)  a  suit  in  the  Lord  Mayor's  Court,  commenced 
previously,  may  be  pleaded  to  the  further  main- 
tenance of  tlie  action.  Plea  need  not  aver  that  a 
precept  issued  to  tiie  serjeant-at-mace  to  vram  the 
defendant,  the  custom  as  stated  not  requiring  any 
precept,  and  not  being  traversed,  C.P.  187 

Foreign  jut/irfn^n/:— I'lea  to  declaration  on  jodgment 
obtained  in  rourt  of  Tribunal  of  Commerce  at 
Brussels,  that  defendant  was  not  at  any  time  served 
witli  any  process  issuing  out  of  that  court,  nor  had 
he  at  any  time  notice  of  any  such  process,  nor  did 
he  at  any  time  appear  in  said  court  to  answer  plaio- 
tiff  in  that  action  on  which  judgment  was  obtained, 
bad  on  general  demurrer,  C.P.  15 

Foreign  Law.     See  Contr.ict. 

Foreigner,     See  Ship  and  sliipping. 

Forest — Question  whether  information  an  informatiaa 
of  intrusion  upon  the  lands  of  the  Crown,  or  merely 
in  the  nature  of  an  action  of  trespass  on  the  csk, 
&c.,  Ex.  2C2 
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Ptrgtru — Where  fbraery  of  rtllwiy  icrip  eertitesM 
not  within  U  Geo.  4.  &  1  Will.  4.  e.  66.  i.  10, 
BX.S96 

Fhnub,  Statute  <)f—hgtttmeat  to  take  a  meunage 
and  pajr  for  alterations  in  it,  an  af^erment  relating 
to  an  interett  in  land,  and  required  to  be  in  wriling 
by ;  and  part  of  an  agreement  aa  to  alteration!  can- 
not be  MTered  fW>ni  the  other  part,  C.P.  1 

Delircry  warrant  siTen  bjr  agent  of  Tcndor  to 

vendee,  and  kept  by  bun,  where  ^dence  of  accept- 
ance  of  good*,  bat  not  of  recdpt  (hereof,  to  utiMy 
the  17th  tection,  Ex.  73 

Plaintiff  hidebted  to  defendant  in  4t,  it  wa« 

Terbally  agreed  that  plaintiff  ahould  acll  to  defen- 
dant by  iample,  goodi  above  the  value  of  lOi,,  and 
that  the  41.  ahonld  go  in  part  payment.  The  gooda 
were  delivered,  but  refuted  acceptance.  Contract 
void  under  17th  section  of  Statute  of  Frauda. 
Sntbk — That  if  an  express  agreement  that  plaintiff 
shonld  pay  to  defendant  the  U.,  and  take  it  back 
again  as  earnest  or  part-payment,  statute  would 
have  been  aatisBed,  without  proof  that  money  actu- 
ally passed,  Ex.  ISO 

—  See  Use  and  Occupation. 

fritnibi  Seeiity — Where  committee,  of  eleven  per- 
sona were,  by  rule  of  soceity,  firom  time  to  time  to 
elect  a  treasurer,  a  meeting  of  committee,  at  which 
ten  only  are  present,  eleventh  not  having  received 
any  nottce  of  the  meetiog-not  properly  contlitated, 
and  election  of  treasurer  invalid,  though  made  by 
a  mi^iority  of  members  of  the  committee,  and 
though  alMent  member  had  some  time  previously 
expressed  his  intention  not  to  take  any  part  in 
aflairs  of  society,  and  party  oUecting  was  present 
at  such  meeting,  and  had  himself  demanded  a  poll, 
C.P.  169 

Oami — Where  agreement  to  make  compensation  to 
tenants  for  damage  done  to  land  by  game  not  vdd, 
though  right  of  shooting  does  not  pass  by  it, 
Q.B.  393 

•—  Conalruction  of  deed  as  to  grant  of  liberty  to 
enter  land  for  the  purpose  of  shooting,  C.P.  91 

Oaol — Kight  to  appoint  keepen  of  borough  gaol  vetted 
in  iusdoes  of  the  borough,  Q.B.  414 

Appointment  of  surgeon  of  borough  gaol  vested 

in  Jusacet  of  borough,  and,  umbk,  does  not  require 
con6rmation  of  town  council,  Ex.  S88 

Gtn*ral  lumt.    See  Pleading. 

Otoit  bargabud  and  mM— Action  not  maintainable  to 
recover  deficiency  on  re-sale  of  goods  told  by  aue- 
tioo,  a.U.  136 

OMroaMe— Dedaralion  stated,  that  defendant  gua- 
ranteed to  plaintiffs  the  due  acceptance  and  pay- 
ment of  two  bills  of  exchange,  drawn  by  C.  K,  for 
\SOL  6*.  and  iWH.  St.  3dL,  being  the  amount  of  sn 
Invoice  of  pbiintifi  of  stationery  shipped  by  (hem, 
and  the  defendant  liad  not  then  heard  from  C.  K. 
if  said  invoice  had  been  found  correct,  defendant 
was  to  have  the  reserve  customary  under  tuch  dr- 
eiunstances.  Averment  that  invoice  was  found 
correct ;  that  defendant  had  all  the  reeerve  and  time 
customary  in  such  circumstances,  and  that  bills  were 
dishonoured.  Guaranlie  corresponded  with  state- 
ment in  declaration,  except  ihat  it  alleged  that  de- 
fendant claimed  "  lUe  reserve  at  cutlomary  under 
tuch  circumstances:" — Held,  correct.  Party  gna- 
nntaeing  due  acceptance  and  payment  of  bill  of 
exchange,  guarantees  payment  of  interett  as  well  at 
piindpal,  Ex.  S 

—  The  defendant,  at  the  time  of  making  a  piomit- 
tory  note,  wrote  on  the  back,  "I  guarantee  the 
payment  of  the  within  note  by  i.  Leigh,  the  maker, 
vn  the  Snd  of  November  next.  i.  Pink."  On  the 
day  of  the  dithonour  of  the  note,  the  defendant 


wrote  and  tigned  the  following  guanntie,  addretaed 
to  the  plainliff:— "  Sir,  I  request  you  will  hold  over 
the  promissory  note  in  your  lavour  of  Mr.  J.  Leigh, 
dated  the  Slst  of  July  1844,  for  300<.  at  three 
months,  and  in  consideration  of  your  so  doing,  t 
undertake  to  continue,  in  all  respects,  my  guarentie 
of  the  same,  John  Pink :"— Held  lhat  the  gnanntie 
was  defective.  Semble—That  the  declaration,  which 
stated  the  consideration  to  be  forbearance  to  mtefor 
a  natonabl*  time,  wai  bad,  Ex.  237 
OnoraiiiM— Declaration  on  a  gnarantie  ttaled,  that  in 
consideration  that  plaintiff  would,  on  the  SSnd  day  of 
June  1840,  lend  to  one  V.  O.  the  turn  of  750<.  on 
tecnrity  of  a  warrant  of  attorney,  payable  SSnd  of 
Augutt  then  next,  defendant  promiaed  plaintiff  to 
pay  him  the  taid  sum  of  money  on  default.  Gna- 
rantie, "  In  contideiation  of  your  having  this  dav 
advanced  to  our  client,  Mr.  V.  D,  of,  he.,  7ioL, 
secured  by  his  wsrrant  of  attorney,  payable  on  the 
SSnd  of  August  next,  we  hereby  jointly  and  severally 
undertake  to  pay  the  same  on  defanit,  ftc.  Dated 
this  SSnd  dav  of  June  1840.  Youra,  fte..  Swan  & 
M.": — On  ob)ection  that  dedaiation  varied  from 
guarantie  to  amendment  necessary ;  and  evidence 
admisaible  to  shew  that  giurantie  had,  in  fact,  been 
executed  on  SSnd  of  June,  slmnltaneously  wiUt  pay- 
ment of  money  by  plaintiff  to  party  guaranteed, 
Ex.  3M4 

—  See  Prindpal  and  Snrety. 

Habeat  Corpue — Return  to  habeat  earput  to  bring  up 
two  prisoners  detained  in  Millbank  Prison  set  out 
an  act  of  the  Hoyal  Court  of  Jersey,  whereby  pri- 
sonen  were  convicted  of  burglary  by  that  court 
(alleged  to  be  a  competent  court  to  try  and  punish 
that  crime),  and  sentenced  to  be  transported  to  sncb 
plsce  as  Her  Mi^ty  in  council  should  order.  It 
alto  tet  out  an  order  in  couitcU  directing  place  of 
transportaliott  of  these  convicts,  and  a  warrant  of 
the  Secretary  of  State  for  their  removal  to  Millbank 
Prison  in  order  to  carry  said  sentence  into  elfect, 
and  an  authority  to  the  keeper  of  that  prison  to 
receive  them.  This  Court  bound  to  presume  that 
sentence,  being  patted  by  a  court  of  competent 
Jurisdiction  and  unrerersed,  is  warranted  by  law 
and  valid.  5  Geo.  4.  c  84.  s.  17.  directory  only 
and  fact  of  convict  not  Iwing  detained  in  a  prison 
appointed  under  that  statute  will  not  entitle  him  to 
fait  discharge.  Affidavits  cannot  be  used  in  addition 
to  ntom  to  habeoM  eorput,  which  tett  out  tenlence 
of  a  coiut  of  competent  Juiitdiction.  On  argument 
upon  a  return  to  Mtea*  oonnu,  alleging  tentenceby 
Royal  Court  of  Jersey,  which  it  a  court  of  ctmi- 
petent  Juritdiction,  law  of  Jetiey  cannot  be  ditcutied. 
as.  389 

— ^  See  Lunatic. 

Highwaji — Appointment  of  torveyon  at  vettry  mctt- 
ing  invalid  on  account  of  intuffieiency  of  the  noike 
required  by  58  Geo.  3.  c.  49.  Appointment  of  other 
turveyon  by  Jiuticet  luder  9  &8  WilL  4.  c.  60.t.  II, 
bad,  becaute  made  at  the  tame  tpadal  tettiont  at 
which  it  appeared  to  them  tliat  inhabitants  had 
neglected  duly  to  choose  smrveyors ;  whereas,  under 
that  section,  it  should  have  lieen  made  at  the  next 
succeeding  special  sessions  for  the  highways.  SimbI* 
— That  a  second  rate,  under  such  circumstances,  la 
not  bad,  although  former  one  existed,  the  second  not 
being  substituted  for  the  Brst,  Q.B.  338 

—  Where  local  act  exempts  a  district  from  sll  rates 
towards  paving  and  lighting  rest  of  psrith,  s  general 
highway  rate  on  whole  parish  is  not  void,  though 
part  of  money  thus  rsised  might  be  applied  to  paving 
rest  of  parish.  If  that  should  be  a  misapplication,  it 
may  be  ground  of  appeal,  but  will  not  make  the  rate 
void,  C.P.  171 
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fBg*»«jl  ritr«iitnri  ffiaui  Mmmym  al  faiRh- 
«a]r*ia  aa  informal  nanner,  tamdJUe  beUciiugthon- 
•dvn  to  be  lOclirarveTon,  aad  ta  bare  kern  duly  «p- 
■oinlcd.  Iia*ing  cm  down  ■  tree  whicfa  irrrrhnng  Ifae 
Ugliwaf,  and  wu  a  nnuanee  to  it,  entitled  to  notice 
of  artion  nnder  Hiabway  Act.  S  ft  S  Will.  4.  c  fiO. 
i.  IM.  aa  iw  a  thing  done  in  nanaanee  of  act, 
Ex.  136 

' See  Action,  Notice  at 

/Vcgoij/y— Where  it  cannot  be  act  op  by  paity  who 
baa  receired  money,  Ex.  44 

hKlontre — Qneatioa  wketber  arbitrator  by  pcroitlfaig 
tine  to  expire  witbin  which  be  is  to  WMU  award 
baa  neglected  to  make  an  award  within  act  of  par- 
liament, Q.B.  351 

by  Inwe  for  benefit  of  leaaer,  B>.  SB 

See  Copybtdd. 

tmdiHwttmt—kn  indictment  iinder3SGeowS.c.5S.t.6t. 
alleged,  that  defondint,  being  a  Briiitb  aubject,and 
•xerciong  an  ofllce  In  the  Eait  Indie*, and  reading 
Iberc,  unuwfiilly  did  reccire  from  a  certain  person, 
called  Serajee  Rajah,  a  ceruin  lom  of  moDey,  to 
wit.  he,  as  a  gift  and  present — Offence  well  de- 
aeribed,  regard  being  had  to  particular  object  of 
statote,  the  prcciie  word*  of  winch  it  was  safBcient 
to  follow.  Not  necessary  to  allege  th*  money  re- 
ceived wa*  money  of  any  particular  person,  or  of 
whom  i  nor  that  money  waa  rtcahred  ander  cehxir 
of  defendant'*  office,  or  under  circumstances  of 
extortion,  or  to  whose  use,  Q.B.  176 

See  Error. 

lufrnta/.    See  Pleading. 

tigmU — ^Trespass  n.  ei.fr.  Plea,  that  doae  was  close 
and  frcehoM  of  P,  and  that  defendant  aa  her  sereant 
and  by  her  command  committed  the  trespasses.  Ac 
Replication,  traversing  eommand  of  P.  P.  was  a 
minor  and  ward  in  Chancery  : — Plea  aapported  by 
ptoof  that  defendant  wa*  the  general  agent  of  P.  ad 
receiver  of  her  rent*,  appointed  by  Coort  of  Chan- 
eery;  and  that  he  didact*  eompfatined  of  in  exeention 
of  hi*  authority  as  such  general  agent,  Q.B.  43 

-  Coostruction  of  letters,  upon  the  question  wbetker 
they  amount  to  a  ratification  within  meaning  of 
9  Oeo.  4.  c.  14.  s.  S.  or  to  a  new  promise.  Any  act 
or  declaration  whicfa  recognise*  existence  of  a  peo- 
mise  binding  as  a  ratification  of  it,  Ex.  S70 

Inftriar  Catrt — Lord  Mayor's  Coart  an  inferior  court 
within  6  &  7  Vict,  c  73.  s.  27,  Q.B.  lU 

Trover.  Pleas,  first,  that  grievance  was  com- 
mitted alter  passing  of  7  Vict  c.  19,  for  regulating 
bailiflk  of  inferior  courts  and  within  Jurisdietion  of 
inferior  court  thereinafter  mentioned;  that  beAre 
and  St  time  of  grievance  defendant  bad  been  daly 
appointed  to  acts*  bailifi' in  execution  of  process  of 
Toliey  Court  of  Bristol,  which  Court  then  and  at 
paasiog  of  act  bad  and  still  has,  by  charter,  jurisdic- 
tion in  personal  actions,  within  said  city ;  that  de- 
fendant until  and  at,  Asc.,  was  a  bailiir  of  the  said 
court,  and  that  supposed  grievance  wa<  a  thing  done 
by  him  in  pnrsnano*  of  his  duty  as  such  bailiff,  and 
that  no  notice  of  action  had  been  given  to  him. 
Fourth  plea,  same,  except  in  stating  that  cauae  of 
action  did  not  accrue  to  plsioliff  three  numths  before 
action  broD^t  Plaintiffdemurred  specially  to  third 
plea,  assigning  caiue*.  He  abo  demnrred  to  fourth 
plea,  assigning  for  causes,  in  demurrer  and  in  mar- 
gin, that  plea  wa*  in*afflcient,  upon  like  ground*  of 
objectioa  *t  had  been  uken  to  third  plea:— Held, 
first,  that  demurrer  to  the  fonrlh  plea  was  a  auflkient 
ooBapliancc  with  the  Reg.  Gen.  Hi!,  term,  4  Will.  4. 
pi.  ij  which  rrqoires  statement  of  tome  matter  of 
law  in  the  margin  of  demurrers;  serandly,  that  it 
was  tufflcieol  to  state  that  defendant  was  a  bailiff 
de/acio,  and  that  pleas  were  good,  Ex.  9 


Iwjtmttim  Where  thle  to  land  b  in  dia^alo  Com  if 
Exchequer  will  not  grant  an  iajmctioa  to  reaHsiB 
an  act  of  trespass,  bot  only  to  prerent  aa  incpataUc 
imury.  Ujuadioo  refitted  to  reatrvia  owner  ta  fw 
of  a  piece  as  land  claimed  by  the  Cnmn,  liwt  desitd 
by  the  owner  to  he  pert  of  a  royal  fotvat.  Inm  car 
ting  down  holly  trees  and  underwood  tliensm.  ia  ike 
manner  in  whjcb  they  had  been  ordinarily  cat  dsos 
for  twenty  year*  prenoosly,  Ex.  131 

/■«*>»■< — Ass^piee  of,cannot  maiMain  actios  ferdA 
due  directly  to  him  for  petaonal  itftoar  of  iaaahtal, ' 
as.  230 

Sect.  25.  of  7  ft  8  Viet,  c  9S.  no  iili»*pnliw 

effiKi;  and  no  answer  to  action  for  snaa  payweby 
way  of  anaaity  at  a  fiunre  time,  ftc  that  iaisiwi* 
had  obtained  a  final  order  for  protertiaB  and  disbi- 
bolion  after  S  ft  6  Viet  c  116,  and  bcfece  1  ki 
Vict.  c.  96,  C.P.75 

—  Plea,  that  defendant  was  discharged  tnder  la- 
solvent  Debtors  Act,  5  ft  6  Vict,  c  116.  a.  I&  shadl 
either  set  out  onler,  or  have  deacribed  it  ia  ike 
terms  of  act.  C.P.  226 

/anraaee— Policy  of  insurance  upon  a  ship  I'nalsiatJ 
this  clause,  "  The  ship  is  allowed  to  be  aeawos^ 
for  tbe  present  voyage:"  tlw  ship  wa*  oMgad  * 
put  into  a  port,  and  wa*  found  £t«m  dbmag*  eaaaad 
by  astons,  and  age  and  dacay,  iMitstaith  lapaiiiag: 
but  for  iha  storai,  the  decayed  parts  would  hne  hasa 
•Iroag  enoagh  for  the  voyaga. — Uodcrwritos  BaUe 
for  total  lo**,  aitd  jniy  need  not  be  directed  to  ex- 
clude from  their  catioata,  ia  cooadaring  tbe  r^ant 
tint  were  neceasaiy,  all  such  repairs  aa  the  dmyid 
stale  of  tbe  ship  aiad*  necesaary,  C.P.  194 

—  SeeBankript 

Jmierttt — Hight  to  recover,  where  principal  not  paid 
at  time  named  in  debenture  bond,  Ex.  87 

on  a  judgment  debt,  under  1  &  S  Viet,  c  lit. 

*.  17,  rant  firom  date  of  entry  of  the  iaeipAar,  sad 
not  merely  from  time  of  perfecting  judgmeat  after 
tazaiian  of  costs,  Ex.  276 

/Rferpinnfer— Security  for  cosU,  C.P.  1 12 

—  What  a  snficient  dday  to  diaentitie  abciiff  la 
relief,  he  hsving  postponed  making  s|i|iliisliM  at 
request  of  aasignecs  that  they  mWhi  haae  daaa  la 
investigate  the  matter  and  saliafy  ihi'iiilw  of 
snfflciency  of  their  daim,  C.P.  166 

—  Where  aa  interpleader  order  direetad  thecfaaai- 
ant  to  pay  awnej  into  coart,  and  rturttd  the  jtt- 
tiim  qfeotit  undl  after  trial  of  the  iasoo,  tha  aaas 
h*ring  been  tried,  and  verdict  fband  partly  far 
plaintiff  and  partly  for  defendant,  the  Cmut,  sa  the 
defendant's  application,  refuted  to  direct  the  ^isa^ 
to  be  pud  out  of  court  to  him,  or  that  y'*'-*'* 
should  pay  his  coats,  Ex.  241 

—  PlaintiA  entitled  to  begin  on  iafiipleadai  mm, 
where  the  question  was  whether  eertan  gaods,  fc., 
which  had  been  sailed  by  sheriff  aader  a  jL/k, 
issoednpon  a  judgment,  were  property  of  the  pWa- 
tiffs,  as  ataignee*  of  banknipt,  or  of  dafaadaat, 
execution  creditor,  and  defendant  ptsaded  thatky 
virtue  of  said;!. /b.,  and  aaagaiast  jplaiBliAihewas 
eatiiled  to  proceeds  of  goods»  ftc,  Ks.Wl 

/rrrg*Wffy---Irregulariaes  of  a  safeaMalM  attaa, 
and  tberelbre  obtaining  daao  IB  flmi  I 
of  them,  where  plaintm  < '  ' 
pablic  officer  of  banking  caaipaBy,  m 
fo.  aoainit  defiendaQta,  ondeif  flHk4 
writ  describes  dafeodants  a»\ 
tratora  of  J.  H.  B.  and  H.  J.  MipalM||^  a*  ft 
staled  therein  that  at  tlm*  of  MHairiM  itf M||> 
ment,  defendanu  wane  mA  iM  aMmHASff 
eo-partnerskia.  and  wik  I 
ahew  reuse  way  exoa 
them  to  tatlafy  said  I 
that  J.  H.  B.an4il.J. 
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ofuid  judgment  memben  of  (be  companT,  and  lo 
renuined  till  their  death,  which  occurred  aRerJudg- 
mcnt ;  the  defendanti  were  their  executrix  and  aa- 
miniitralon  mpectiTely;  and  prays  for  execution 
to  latisfV  Mid  judgment  to  be  levied  of  goodi  and 
eStetownlch  wereofj.  H.  B.  and  H.  J.  reapectiveljr ; 
defendanti  obtain  lime  to  plead  on  uiual  terms  on 
two  several  occasiona,and  on  a  third  application  for 
time,  granted,  "  without  pr^ndlce  to  any  motion  to 
•et  aaide  declaration  as  inconil>tent  with  the  writ" 
Sci.  fa.  issued  without  leave  of  the  Court,  and  no 
notice  thereof  given  to  defendants.  Per  HVUams,  J., 
iiregularitie*  were  accompanied  with  fraud,  and 
under  these  drcumitances  taking  a  subaequent  step 
in  the  cause  no  waiver,  C.  P.  lis 

Irregularitv.    See  Warrant  of  Attorney. 

luuabh  PUm.    See  Pleading. 

Jtindtr.    See  Abatement 

ludge'i  Ordtr—PtLtty  who  protests  against  terms  of 
an  action  bein^  brought,  not  entitled  lo  have  that 
part  rescinded,  if  he  afterwards  draws  up  and  serves 
the  order,  Q.B.  49 

Where  sum  ordered  to  be  paid  by,  not  matter  of 

aet-oir,  Q.B.7S 

Where  it  need  not  be  readnded,  C.P.  17 

Neeeatity  of  serving,  C.P.  176 

SembU — That  an  appeal  lies  to  the  Court,  when 

■  indge  haa  reiused  to  make  an  order,  Ex.  IS 

Rule  for  making  J  udge'a  order  a  rule  of  court 

and  for  costs  of  appbcalion,  ■baolnte  in  the  6rst  in- 
stance, on  aiBdavit  of  service  and  of  disobedience  of 
order,  Ex.  66 

Jadgwuut — Entering  judgment  muse  pn  (me,  where 
puintiff  obtains  verdict  on  issue  in  fact,  but  dies 
before  judgment  on  demurrer,  not  set  down  till  after 
verdict,  aB.  S6 

Warrant  of  attorney  by  S,  mtboriiing  A.  and 

others  to  sign  Judgment  "aaof"  Easter  term  then 
last  past,  Trinity  term  then  next,  or  any  anbeequant 
term.  Judgment  signed  in  a  subsequent  vacation. 
1st  of  December  levy  made  undeta;!. /!i.i  8th,  a  flat 
of  bankruptcy  inued  against  S;  lltn,  official  as- 
signee appointed ;  and,  4th  of  January,  the  trade 
assignees  chosen.  Rule  niri,  on  ISih  of  January,  by 
assignees,  to  set  aside  jnt^ent  for  irregularity  too 
late,  and  judgment  not  irregular  for  having  been 
signed  in  vacation,  Q.B.  IS9 

Declaration  on  judgment  stated  to  have  been 

obtained  in  Court  of  our  Lady  the  Queen  of  her 
Bench  here  at  Westminster.  Plea,  "that  there  was 
not  any  record  of  the  said  supposed  recovery  re- 
maiidng  in  the  said  Court  of  our  Lady  the  Queen, 
before  the  Queen  herself  at  Westminster,  named  in 
the  said  declaration  the  Court  of  our  Lady  the 
Queen  of  her  Bench  at  Westminster,  in  manner 
and  form  as  in  declaration  alleged."  Replication 
that  there  is  such  a  record  of  the  aaid  recovery  re- 
maining in  said  Court  of  our  Lady  the  Queen  of 
her  Bench  here,  in  manner  and  form  aa  in  declara- 
tion alleged.  Upon  motion  for  judgment,  upon  pro- 
duction of  a  record  of  this  court  ihe  description  in 
declaration  was  a  sufficient  deMripiion  of  this  court, 
and  a  sufficient  issue  joined  by  Ihe  plea,  and  plain- 
tiff entitled  to  judgment  C.P.  26 

Judgment  mmepro  lunt  cannot  be  entered,  un- 
less delay  the  act  of  Court  Cause  tried  in  Decem- 
ber 1845,  against  numerous  defendants,  who  severed 
in  pleading.  R.  and  S.  each  pleaded  tun  auumptU  ; 
other  defendants  pleaded  special  pleas  only,  on 
which  issues  were  joined,  and  from  ttnding  on  any 
of  which  Jury  were,  by  consent,  discharged.  R.  and 
8.  socceedea  on  mm  anumptit,  subject  to  a  bill  of 
exceptions,  tendered  by  plaintifis.  Bill  of  exceptions 
settled  and  sealed  in  May  1846,  vaipoitm  delivered 

New  Sbrie*.  XVI — Imdbx,  Com.  Ltm. 


todefendanta  on  3rd  of  J  une.  Negotiations  took  place 
between  parties  aa  to  mode  of  entering  up  judg- 
ment; defendanta  submitled  two  forms  of  judgment 
to  plaintifik,  one  of  which  was  altered  and  approved 
of  by  them,  and  returned  lo  defendants  on  22nd  of 
Ausuat  Defendant  R.  assented  lo  form  aa  altered 
and  returned  to  him,  and  waa  about  lo  sign  judg- 
ment, when,  on  27th  of  October,  R.  died.  On  ap- 
plication by  R.'s  executors  to  enter  up  judgment 
mme  pro  tune,  delay  not  being  act  of  Court,  Court 
would  not  assist  executors.  R.  might  have  signed 
judgement  notwithstanding  pendency  of  bill  of  ex- 
ceptions. Though  plaintin  were  parties  lo  negolia- 
dons  which  produced  delay,  they  were  not  thereby 
prevented  <rom  resiating  application  made  by  R.'a 
executon,  C.P.  1 18 
/lufjaietif— After  verdict  a  term's  notice  ia  not  necea- 
aary  before  signingjud^ent  though  four  terms  have 
elapsed  between  verdict  and  judgment,  C.P.  135 

of  one  court  in  Westminster  Hall  where  binding 

upon  others,  and  only  to  be  reviewed  by  a  court  of 
error,  C.P.  160 

Plaintiff  not  entitled  to  sign  judgment  on  plea 

of  non  aasumpsit,  to  declaration  on  bill  of  ex- 
change and  account  atated,  and  auch  judgment 
not  amended  by  conflning  it  to  issue  on  first  count 
Ex.33 

Interest  on  judgment  debt  Ex.  276 

—  Refusal  of  Court  to  permit  judgment  recovered 
by  testator  to  be  entered  up  on  le&e  faebu,  where 
amdaviu  stated  that  plainliflk  had  been  appointed 
executora,  but  not  that  tbey  had  obtained  probate, 
Ex.  309 

See  Warrant  of  Attorney. 

Judgment  at  in  Cat  tf  a  Nvmtdt—'ntAaM,  under 
peremptory  undertaking  to  try  cauae  before  aheriff 
within  two  months,  gave  notice  of  trial  for  a  court 
day  within  time,  but  no  causes  were  then  tried  on 
account  of  the  aasixes,  and  plaintiff  then  gave  notice 
of  trial  for  next  court  day,  which  waa  Iwyond  the 
two  months,  and  obtained  a  verdict  Court  refused 
to  give  judgment  as  in  case  of  nonauit,  bat  set  aside 
the  trial,  as  had  without  authority,  and  compelled 
plaintiff  to  give  a  peremptory  undertaking  to  try 
within  a  limited  time,  aB.  3 

According  to  practice  of  Court  of  Queen's  Bench 

(at  variance  with  practice  of  Common  Pleaa  in  this 
respect),  plaintiff  is  bound  to  draw  up,  and  take 
nonce  of  the  terms  of  a  rule  discharging  a  rule  for 
judgment  as  in  case  of  a  nonsuit  upon  peremptory 
undertaking.  Where  phinliff  did  not  go  to  trial 
according  to  bis  undertaking,  and  defenoant  got  a 
rule  for  Jadgment  aa  in  case  of  nonsuit  rule  not 
set  aside  on  ground  that  plaintiff  had  not  been  served 
in  due  time  with  copy  of  rule  diKharging  the  rule 
for  Judgment,  Q.B.  370 

Where  one  of  two  defendanta  in  tort  baa  suf- 
fered jndginent  by  default,  Q.B.  442 

^—  Uncertainty  of  the  law  in  action  against  provi- 
sional committee-man,  where  a  sufficient  excuse 
to  discharge  rule  on  peremptory  undertaking, 
C.P.  164 

—  Enlarging  rule  for,  in  actiona  against  provisional 
committee-men,  Ex.311 

Judgment  recovered — To  debt,  on  simple  contract  for 
4O0i.,  defendants  pleaded  as  to  the  residue  (356/.IS(. 
Zd.),  that  plaintiA  impleaded  defendanta  for  said 
rendue  of  said  cause  of  action  in  an  action  on  pro- 
mises, and  recovered  SI4I.  8«.,  as  well  for  their 
damages  as  for  their  costs.  Replication,  that  the 
residue  of  said  cauaea  of  action  were  not  the  cauaea 
of  action  in  the  plea  in  respect  of  which  the  judg- 
ment waa  recovered :  this  issue  was  found  fi>r  the 
defendants.  On  writ  of  error,  brought  upon  Judg- 
ment given  ibr  the  plainrifia  upon  this  iaioe  non  «o- 
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$lante  ««r«<Mcto,— Held  (reverting  the  judgment  of 
theQueen't  Bench),  f)rit,that  after  verdict,  the  plea 
moat  be  taken  to  mean,  that  plaintifia  had  recoTered 
a  judgment  in  rerpect  ofall  the  damages  which  they 
•ued  for  in  the  former  action,  and  amounted  to  an 
ordinary  plea  of  judgment  recovered.  Secondly, 
that  the  plea  wai  good  in  lubstance,  whether  the 
meaning  of  it  were  that  pUintifft  recovered  a*  to 
part,  and  at  to  the  retidue  it  was  found  that  no  more 
was  due,  in  which  caie  the  omittion  to  plead  the 
latter  partof thejudgment  byway  of ettoppel  would 
be  mere  ground  of  special  demurrer ;  or  whether 
the  true  construction  of  the  plea  be  (as  umhh  it  is) 
the  plainliSs  having  once  sued  in  asaumpait  for  the 
tame  debt,  and  having  had  the  amount  atsesied  and 
adjudicated  on,  cannot  again  sue  for  the  tame 
amount,  Q.B.  3S7 

Judicial  Notice— 0(  what  &cU  Court  vriU  not  take, 
C.P.  «7 

JuritdictUm — Requisites  of  plea,  that  defendant  at  time 
deed  was  made  was  a  sovereign  prince,  Q.B.  300 

Defendant,  who  appeared  as  Charles  Frederick 

Auguttut  William,  Duke  of  Bruntwick  and  Lune- 
burg,  lued  at  Charles  Frederick  Auguttut  Willitm 
d'Btte,  commonly  called  the  Duke  of  Bruntwick, 
pleaded  plea  to  juriidiction  entitled,  Charles  Frede- 
rick Augustus  William,  Sovereign  Duke  of  Bruns- 
wick and  Liuneburg,  sued  aa,  &c,  at  tlie  tuit  of 
Charlotta  Munden,  accompanied  by  an  affidavit, 
timilarly  entitled.  Plea  a  nullity,  and  plaintiff  en- 
titled to  ngn  judgment ;  which  Court  refused  to  set 
auide,  there  being  no  affidavit  of  merits,  C.V.  167 

of  Court  and  Judge  to  discbarge  party  arretted 

on  Judge't  order,  Ex.  67 

—  Court  of  Exchequer  hat,  notwithttanding  5  Vict, 
c  5,  retained  all  ita  actual  and  incidentaljurisdiction, 
equitable  as  well  as  legal,  which  it  has,  as  a  court  of 
common  law;  alto  all  its  proper  jurisdiction  at  a 
court  ofrevenue,  for  collection  of  revenuei  of  Crown, 
whether  jurisdiction  be  exercised  after  the  formt  of 
common  l>w  or  equity ;  hut  it  haa  loat  all  jurisdic- 
tion at  a  court  of  equity  between  its  officers  and 
Crown  debtors,  and  other  subjects  of  realm,  before 
incident  to  it  as  a  court  of,  and  exercised  by  it  as  a 
mere  court  of,  equity ;  also  all  its  usurped  jurisdic- 
tion at  a  court  of  equity  between  subject  and  tubject, 
which  it  exercised  de  facte  aa  a  mere  court  of  equity 
in  the  court  ofrevenue,  Ex.  303 

I  See  Habeas  Corpus.     Interpleader.    Witneit. 

Juror.    See  Criminal  Information, 
•/ary— No  rule  for  tpedal  jury  before  itiue  joined, 
aB.  120 

Laehei.    See  Judgment- 

Laudhrd  and  Tmant — Though  growing  crops  teixed 
under;!. /a.  protected  from  distrett  at  common  law, 
yet  if  execution  creditor  by  reason  of  hit  claiming 
some  things  dittrainable  atcommoo  law  it  driven  to 
rely  on  56  Geo.  3.  c.  50,  he  it  bound  to  bring  him- 
self in  hit  pleading  within  proviiioni  of  that  sta- 
tute. Therefore,  in  trover  for  pigt,  swine,  wheat, 
straw,  and  other  goods,  &c,  where  defendant  (land- 
lord of  farm),  Justifying  tmder  distrett  for  rent, 
replication,  letting  out  ifi.fa.  on  a  judgment  reco- 
vered against  M.  C.  (the  tenant),  and  an  atagnment 
to  plaintiff  by  sheriff  of  all  Uie  crops,  under  an 
agreement  by  which  plaintiff  agreed  to  use  and 
expend  the  produce  on  farm  according  to  custom  of 
the  country,  and  alleging  that  wheat,  straw,  &c. 
teiied  was  the  produce  of  crops,  and  that  the  nigs 
and  twine  were  Kept  to  consume  straw  and  produce 
under  provitions  of  statute,  ill,  for  not  shewing 
that  there  waa  no  covenant  or  written  agreement 
between  landlord  and  tenant  within  the  3rd  tection ; 
phiintiff°s  agreement,  a»set  out  in  replication,  being 


tbat  he  would  not  tell  or  diqioae  of  or  cmy  off 
from  the  fiurm  any  ttraw,  &c,  except  each  at  M.  C. 
had  a  ri^ht  to  tell  or  diipoae  of  in  caae  executjeu 
had  not  itsued.  Replication,  which  does  not  nega- 
tive that  ttraw,  &c  was  straw  whicb  M.  C  had  a 
right  to  ditpote  of,  for  thia  reaton,  alto  ill.  Plea 
having  ttated  poatetdon  of  M.  C,  replkatioa  at 
to  the  residue  of  the  goodt,  &c,  stating  dnt  M.  C. 
at  a  time  when  &c.  waa  in  potaeaaioo  of  pot  only, 
and  not  of  whole  of  taid  {arm,  and  taid  rcudBCwat 
not  on  said  part  of  htm  in  ponetaioa  of  IL  C,  01, 
as  being  either  an  argumentative  deual  of  H.  Ct 
possession,  and  of  the  cattle,  &c  bang  on  the  fittn, 
or  an  informal  new  assignment,  Q.B.  240 

Landlord  and  Tnaat — 32lien.  8.  c  34.  ap^es  anljr  to 
cases  of  demite  by  deed,  and  aasignee  of  rcveiaiua 
cannot  maintain  attumpait  oo  a  contnct  to  up  ait 
made  with  aiugnor.  Where  lease  containt  an  ex- 
preti  oontracttorepair  there  can  be  no  iaapUad  eon- 
tract  to  repur  ariting  firom  relation  of  Undloidi  and 
tenant.  X.  and  B.  being  entitled  to  copyhdd  pre- 
mitet  in  certain  sharea,  B.  demited  the  whole  to 
defendant,  in  hit  own  name,  by  lease  in  wntiac 
(not  under  teal),  for  <me  year,  at  a  rent  payaUc 
half-yearly ;  and  B.  thereby  agreed  for  hinuciC  fait 
heirs,  &c.  and  attigns,  with  defendant  that  he 
should  peaceably  hold  demited  premises.  BeCosc 
first  balf-year't  rent  fdl  due,  B.  surreodeicd  Us 
interest  in  premiseato  A,  of  which  defendant  had  bo- 
tice.and  afterwards  paid  that  rent  to  an  agent  easpla^ 
ed  by  A.  and  B.  Aissumpsit,  for  use  and  oceupaliea, 
by  A.  to  recover  the  UMt  half-year's  roit,  aain- 
tainable  by  virtue  of  1 1  Geo.  S.  c.  19.  a.  14,  Q.B.  SCS 

^^  Tenancyformorethanoneyearnotcoostitiitedby 
a  written  agreement  for  tenancy  "fitna  year  to  year 
from  Michaelmas  next,  at  the  yearly  som  of  SU, 
payable  half-yearlv  at  Lady-day  and  Mirharlmas, 
except  the  last  half-year,  which  portion  of  die  rent 
shall  be  paid  on  or  before  the  1st  of  Aognst  in  that 
year;  the  tenant  to  dress  the  landa  in  the  due  course 
of  husbandry,  &c,  and  to  allow  the  landlord  or  in- 
coming tenant  in  the  Ust  year  to  enter  <m  A*  lat  ef 
May  to  make  fallows,  tec,  the  tenant  to  be  aBowcd 
the  use  of  the  bams  for  stacUng  and  thresbing  the 
crops,  kc,  of  the  last  year,  until  the  1st  o(  itMf 
after  the  tenancy,"  <l.B.  303 

— —  Defendantbnngtenanttoplaiatiffaftergiviiigarp 
possession  of  premise*,  wrote  to  Us  lessen  during  tM 
term :  "I  trust  you  may  be  able  toletthaiooais  to  same 
other  person  and  on  better  terms;"  plainliffafteiwaids 
withoat  fiuiher  commankatioa  with  dcfendaat  let 


premises  at  an  increased  rent  to  a  third  party,  who 
entored  and  paid  rent  In  debt  on  original  iaaue, 
these  facts  held  to  coostitute  a  surreader  by  < 


tion  of  law,  Q.B.  371 

Where  premises  were  demised  by  A.  to  B.  fram 

the  35th  of^  March  1844,  for  a  twelvemonth  certain, 
and  from  thence  until  determinsd  by  a  aix  wintiths' 
notice  from  B,  expiring  at  any  quarter  of  a  year,  at 
the  rate  of  120<.  per  annum,— Held,  that  the  real 
was  payable  yearly,  and  that  A.  could  not  teu>»u 
in  use  and  occupation  for  the  quarter  ending  te 
25th  of  December  1845,  Q.B.  390 

.^—  Where  only  evidence  of  terms  on  which  fur- 
nished house  taken,  a  receipt  put  in  by  badiord : 
"  Received  froroC.  I26i.  for  rott  of  furnished  house, 
from  the  8th  of  May  to  the  1st  of  Aogost  1846," 
jury  may  properly  infer  that  tenancy  was  wc^ly. 
Qv«re — Whether,  in  absence  of  any  other  evideace 
of  contract,  notice  to  quit,  from  the  tenant,  is  naces- 
sary,  C.P.  128 

By  lease  of  26th  of  June  1810,  between  A.  and 

B,  after  reciting  a  (grmer  lease,  dated  27th  of  Jsly 
ISOlibetweeir  W.  S.  and  A,  whereby  one  undivided 
moiety  of  certain  lands,  and  two  undivided 
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of  certain  other  lands,  containing  eighty  acres,  irere 
demiMd  by  W.  and  M.S.  to  A,for  forty  years,  thewhole 
of  the  lands,  containing  eighty  acres,  and  the  said 
moiety  of  the  other  lands,  were  demised  by  A.  to  B. 
for  remainder  of  term  of  forty  years,  except  the  last 
ten  days  thereof:  A.  died  in  1813,  leaving  plaintiff 
his  red  and  personal  representative ;  and  B.  died 
in  1818,  leaving  defendant  his  personal  represen- 
tative, who  continued  to  occupy  demised  lands  tratil 
the  tnal :  rent  was  regularly  paid  by  B.  and  defen- 
dant to  A.  and  plaintiS'  up  to  Lady-day  1841.  when 
lease  expired,  and  in  December  1841  defendant 
paid  rent  for  the  whole  of  the  eighty  acres  to  M.  S. : 
—Held,  that  the  lease  of  1813  established  a  pHmi 
faelt  case  of  title  in  plaintiff,  which  defendant  must 
rebut ;  and  that  plaintiff  had  a  right  to  treat  defen- 
dant as  tenant  at  stiCferance  of  undivided  third  part 
of  the  eighty  acres,  and  sue  him  for  use  and  occu- 
pation thereof  after  expiration  of  lease,  C.P.  206 
Lmdltrd  and  rna»(— Right  to  distrun  horses  stand- 
ing at  livenr,  C.P.  817 

As  to  fnclosure  of  common  by  tenant  for  the 

benefit  of  landlord,  where,  by  indorsement  on  lease, 
he  agrees,  at  the  end  of  the  term,  to  surrender  the 
inclosnrea,  although,  by  deeds  of  lease  and  release, 
he  p««vio«isly  conveys  to  another  party,  Ex.  S8 

Tenant  who  has  agreed  to  keep  and  deliver  up 

premises  in  good  repair  at  end  of  his  term,  bound 
to  put  and  keep  them  in  good  repair  with  r^rence 
to  the  class  to  which  they  belong,  and  it  is  not  suffi- 
cient for  him  to  keep  them  in  as  good  condition  as 
he  found  them,  Ex.  130 

Liability  of  tenant  for  permissive  waste,  Ex.  134 

See  Distress.    Trespass. 

Ltate—Vfho  an  assi^ee  under  38  Hen.  8.  c.  34,  C.P.  6 

—  Lease  of  premises  for  term  of  years  granted  to 
K,  L,  and  C.  Some  time  afterwards  L.  grants  a 
lease  of  residue  of  term,  wanting  one  day,  to  defen- 
dant, by  whom  lease  Is  duly  executed,  and  rent  paid 
to  L.  Both  leases  contain  covenants  to  repair,  in- 
sure, ttc,  and  a  proviso  for  re-entry  for  breach  of 
either  of  them,  but  a  performance  of  covenant  to 
insure  in  lease  to  defendants  would  not  necessarily 
include  a  performance  of  corresponding  covenant 
In  original  lease.  Premises  being  out  of  repair  and 
uninsured,  original  lessor  enters  for  a  forfeiture.  In 
action  for  covenant  by  L.  as  reversioner  against  de- 
fendants, for  breach  of  their  covenanu  to  repair  and 
insure,  and  for  damage  sustained  by  bis  loss  of  the 
term,  Stc,  the  execution  of  lease  and  payment  of 
rent  to  L.  by  defendants  evidence  that  L.  was  solely 
entitled  to  reversion  upon  determination  of  lease 
granted  to  defendants.  L.  (a  sub-lessor)  cannot 
recover  against  defendants  (sub-lessees)  the  value 
of  term  granted  by  original  lease,  which  he  has  lost 
by  defendants'  breach  of  covenants,  C.P.  858 

•^—  Inclosure  by  lessee  for  bene6t  of  lessor,  Ex.  58 

• Memorandum  of  agreement,  dated  3rd  of  July 

184S,  and  made  while  section  4  of  7  &  8  Vict  c.  70. 
vras  in  force,  whereby  M.  agreed  to  let,  and  B.  agreed 
to  take,  certain  premises  from  the  7th  day  of  that 
month,  for  monthly  rent  of  36s.,  to  be  paid  every 
four  weeks,  takes  effect  as  an  agreement  to  execute 
a  lease,  and  is  admissible  in  evidence  without  a 
stamp.  Semble — That  but  for  the  operation  of  that 
section  this  memorandum  would  have  been  properly 
construed  as  a  lease  requiring  a  It  15s.  stamp  under 
the  55  Geo.  3.  c.  184,  Ex.  85 

Ltgaey.    See  Money  had  and  received,  Ex.  68 

LitlrrofAUotmeot.    See  Stamp. 

/ytie/— Defendant,  in  a  letter  addressed  to  Secretary 
of  State,  staled,  that  plaintiff,  who  was  town  clerk 
and  clerk  to  the  Justices  of  the  borough  of  A,  was 
In  close  intimacy  with  one  R.  C.  O.  and  one  D.  H, 
who  had  been  brought  before  the  Justices  of  that 


borough  on  a  charge  of  embenHng  the  monies  of 
T.  K.  their  master,  and  that  when  the  papers  ofthe 
two  prisoners  were  produced  various  accommoda- 
tion transactions  with  the  plaintiff  were  discovered, 
'*  thus  clearing  up  the  mystery  as  to  the  uses  to 
which  the  plunder  had  been  appropriated,"  and 
called  on  the  Secretary  of  State  to  institute  inquiry, 
Snv  (innuendo,  that  plaintiff  had  conspired  with  and 
was  an  accomplice  of  sud  R.  C.  O.  and  D.  H.  in 
embexxling  monies  of  the  said  T.  K,  and  had  made 
use  of  proceeds  of  said  embexxlement ;  and  also 
that  plaintiff,  as  such  clerk  and  legal  adviser  afore- 
said, had  acted  corruptiy  and  dishonesdy  in  his 
office,  ftc.).  This  communication  not  privileged  or 
confidential  by  reason  of  ita  being  an  application 
addressed  to  the  Secretary  of  State.  Falsehood  of 
part  of  statement  suffident  to  support  presumption 
of  malice ;  supposing  the  occasion  of  publication  to 
be  evidence  to  rebut  such  presumption.  Properly 
left  to  the  Jury  to  say,  whether  libel  bore  meaning 
alleged  in  innuendo ;  as  words  capable  of  convey- 
ing that  meaning,  Q.B.  39 
£<i«'— Replication  to  plea  under  statute  6  ft  7  Tict. 
c  96,  nMd  not  deny  all  the  facts  stated  in  the  plea, 
but  plaintiff  may  Inverse  as  much  of  it  as  he  thinks 
necessary,  C.P.  104 

Declaration  for  libel  stating  that  plaintiff,  who 

was  seeking  admission  into  a  anb,  gave  an  enter- 
tainment a  few  days  before  he  was  to  be  elected ; 
that  he  was  afterwards  black-balled,  and  on  the 
next  morning  bolted,  and  some  of  the  poor  trades- 
men had  to  lament  the  fashionable  character  of  bis 
entertainment  Plea,  that  plaintiff  did  suddenly 
leave  and  quit  the  town  without  paying  every  one 
and  all  the  debte  contracted  by  him  with  dneri  per- 
sons in  the  town,  and  without  notice  to  them,  and 
with  intent  to  deflraud  and  delay  them,  whereby  said 
persons,  to  vrit,  on  &c,  remained  unpud  and  de- 
tranded,  bad  on  special  demurrer,  for  not  stating 
names  of  tradesmen  alleged  to  have  been  defrauded, 
Ex.  76 

——  Insufficiency  of  plea  stating  that  plaintiff  "  left 
and  quitted"  town,  where  libd  alleges  he  "  bolted," 
ftc  Ex.77 

Where  not  necessary  to  state  that  libel  vras  pub- 
lished of  and  concerning  ail  parties  or  matters 
named  in  prefhtory  averment,  Ex.  77 

See  Defamation. 

Litn — Unpaid  vendor  of  real  estate  conveyed  to  pur- 
chaser has  not  at  law  any  lien  on  title  deeds  for 
purchase-money,  Ex.  309 

See  Attorney's  Lien. 

Limitalimt,  Statute  of— Plaintiff  sued  defendant  on,^ 
bill  of  costs,  amounting  to  3<,  3s.  6<l.,  for  busin^i 
done  in  endeavouring  to  procure  money  to  pay  off 
a  mortgage.  The  first  item  was  in  October  1837, 
and  the  last  on  80th  of  January  1838;  and  it  ap- 
peared on  Ihce  of  bill  that  applications  were  made 
and  n^otiations  entered  into  with  more  than  one 
person,  with  a  view  to  raise  the  money ;  and  that 
on  foilore  of  any  of  these,  defendant  was  applied  to 
for  fbrther  orders.  The  action  wascommeiwed  12th 
of  January  1844: — Such  business  not  done  in  pur- 
suance of  a  continuous  employment  of  plaintiff  by 
defendant,  so  as  to  take  earlier  items  out  of  Statute 
of  Limitations,  Q.B.  78 

In  order  to  pve  in  evidence  an  acknowledgment 

in  vrriting,  to  take  a  specialty  debt  out  of  3  Ik  4 
Will.  4.  c.  42,  replication  must  state  such  acknow- 
ledgment, aB.  120 

W.  H.  dies  in  1798,  seised  of  a  bouse  and  land, 

leaving  a  widow  and  an  only  son  (by  her)  J.  H, 
fifteen  years  old.  Widow  continues  to  reside  on 
property,  marries  defendant,  and  resides  with  him 
on  premises,  J.  H.  also  remaning  with  them  till 
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1805,  when  he  goes  away,  bot  oecadonaUy  returni, 
for  about  a  fortnight  at  a  time,  till  1842.  At  that 
time  defendant  applies  to  lessor  of  plaintiff  to 
advance  100^  on  mortgage  of  property,  and  title- 
deeds  being  produced,  solicitor  states  that  it  is 
necessary  that  J,  H,  being  heir-at-law  of  W.  H, 
shall  execute  conreyance.  Defendant  brings  }.  H, 
who  executes  mortgage,  and  signs  the  receipt  for 
the  ICKU.,  which  is  received  by  defendant.  Jury 
may  well  presume,  on  this  state  of  facts,  that  defen- 
dant was  tenant  at  will  to  J.  H,  and  that  defendant, 
by  his  conduct,  had  waived  all  right  to  set  up  Statute 
of  Limitations,  3  &  4  Will.  4.  c  27,  to  defeat  right 
ofentryof  J.  H,  aS.  297 

Limitationt,  Statute  o/-— Where  term  has  been  assigned 
to  trustee  to  attend  inheritance  more  than  twenty 
years  before  action  brought,  and  no  possession  has 
accompanied  the  legal  estate,  right  to  recover,  in 
respect  of  that  term,  is  barred  by  3  &  4  Will.  4.  c. 
87.  ss.  2.  &  3,  aB.  269 

^—  Filing  writs  a  necessary  part  of  returning  and 
entering  of  record  writs  issued  and  continued  for 
the  purpose  of  saving  the  Statute  of  Limitations, 
under  2  &  3  WiU.  4.  c  39.  s.  10,  aB.  274 

To  debt  on  bond  simply,  a  plea  that  the  debt 

dill  not  accrue  within  twenty  years,  held  to  be  dis- 
proved by  the  production  of  bond,  with  condition 
for  the  payment  of  the  money  upon  an  event  which 
happened  within  twenty  years.  Semble — That 
plaintiff  might  have  replied,  shewing  when  the  con- 
dition was  broken,  C.P.  201 

A,  devisee  of  a  term  for  livei  in  messoage,  in 

1793  conveyed  it  to  Richard  J,  his  heirs  and  assigns, 
during  remainder  of  term,  with  reversion  to  A,  ner 
heirs  and  assigns,  in  case  Richard  should  die  without 
children.  A.  died  in  1799,  i.  in  1811,  Richard 
purchased  reversion  in  fee,  and  at  same  time  a 
satisfied  outstanding  term  was  for  his  protection 
assigned  to  a  trustee  to  attend  inheritance.  In 
1812,  Richard  died  without  issue,  leaving  Lewis,  the 
ancestor  of  plaintiff,  his  heir-at-law.  Lewis  was 
also  the  heir-at-law  of  A.  Lewis  did  not  take  pos- 
session in  1812,  and  messuage  continued  to  tie 
occupied  by  others  than  those  entitled  to  it.  Last 
life  m  lease  fell  in  1835,  when  lessor  of  plaintiff 
being  heiress-at-law  of  Lewis  and  also  of  Richard, 
brought  ejectment: — Held,  first,  under  3  8c  4 
WUI.  4.  c.  27.  s.  3,  that  title  of  Lewis  to  the  term 
accrued  in  1812,  and  by  5th  section  his  right  to 
reversion  accrued  in  1835 ;  5th  section  applying 
only  to  cases  where  another  person  than  the  termor 
was  reversioner,  and  land  not  having  been  recovered 
by  any  person,  right  of  Lewis  barred  by  lapse  of 
twenty  years  from  1812,  and  right  oflessor  of  plain- 
tiff cUimine  reversion  through  him  barred  also. 
Qi«rre— Whether  term  merged,  either  by  purchase 
of  reversion  by  Richard  in  1811,  or  on  his  death  in 
1812,  by  descent  of  reversion  to  his  heir  Lewis. 
SembU — That  satisfied  term  ceased  and  determined 
under  8  Sc  9  VicL  c.  1 12.  on  31st  of  December  1845, 
and  would  have  afforded  no  defence  to  this  ^ect- 
ment,  Ex.  169 

—  Amendment  in  writ  of  summons  for  the  porpote 
of  saving,  Ex.  179 

—  Where  plaintiff  applied  to  defendant  for  15{  6<., 
and  defendant  gave  plaintiff  a  sovereign,  stating  that 
he  owed  her  the  money,  but  would  not  pay  it ;  and 
the  Judge  directed  the  jury  that  if  defendant  by  the 
part  payment  admitted  his  liability,  the  law  created 
the  promise  to  pay,  and  the  case  was  not  barred  by 
the  statute :— Held,  a  misdirection.  To  take  the  case 
out  of  the  statute  the  facts  must  be  such  as  to  war- 
rant the  jury  in  inferring  a  promise  to  pay,  and 
those  ought  to  be  left  to  the  jury,  Ex.  232 

—  In  trespass  quare   cloHnm  frrgil,   defendant 


pleaded,  dedndng  title  by  an  indonre  act  ta  aa 
allotment  ofland,  including  loeut  <a  aw,  to  one  T.  T, 
who  entered  and  became  and  oontiniicd 


thereof.  Just  before  said  time  when,  ftc,  and  joatified 
trespass  by  defendants,  as  servants  of  T.  T,  and  by 
his  cammand.  Plaintiff  replied  that  diftiidain 
entered  and  committed  trupiisfs,  after  pwssiag  at 
the  3  &  4  Will.  4.  c.  27,  diat  entrv  was  mwle  to 
recover  said  close  in  which,  ftc,  that  the  right  la 
make  such  entry  did  not  first  accrue  to  T.  T,  or  de- 
fendants, or  to  any  person  thnmgfa  whom  T.  T.  sr 
defendants  claimed  estate  in  said  dose  at  any  tiaie 
within  twenty  years  next  before  sach  entr^.  Spe- 
cial demurrer,  that  replication  fooA,  it  bemg  s«S- 
dent  for  pluntiff  to  brmg  case  within  2nd  sectioa  sf 
statute,  and  if  defendants  sought  to  avail  thcnsdves 
of  right  of  entry  under  15th  sectioii,  they  ongkt  ta 
pleul  it  in  a  rqoinder,  Ex.  299 

Lmtatiou,  StatuU  tf.  See  Attorney.  BaaknfC 
Lien. 

Liquldaltd  Aanu^s— Construction  of  covenant  ia  le- 
ftraint  of  trade,  Ex.  108 

See  Damages.     Distress. 

Lord  Uat/or'M  Comrt—\n  January  1845,  defendants  ia 
action  in  the  Lord  Mayor's  Court  removed  it  by 
habeat  into  this  Court  No  bail  was  pot  in  above, 
nor  any  proceeding  whatever  taken  nntil  Apc3 
1846,  when  ^ntiff  obtained  ordinanr  rule,  u  fmU, 
for  a  writ  of  proeedendo,  unless  defendants  pot  ia 
bail  in  four  days.  No  bail  put  in,  and  pruddtrndt 
issued.  Application,  on  part  of  bsil  bdow,  to  set 
uide  proeedendo  for  irregularity  refused,  Q.B.  181 

Right  of  all  attomies  to  be  admitted  to  fnctim 

in,  rince  6  ft  7  Vict  c.  73,  and  form  of  retim  W 
mandamus  to  eompd  such  admission,  Q.B.  185 

Ltmatie — Form  of  order  and  medical  teitifitate  for 
admission  into  private  lunatic  asylnma,  Q3.  48 

— ^  Such  provisions  in  79th  section  of  4  ft  5  W  UL  4. 
c.  76.  as  are  applicable  to  case  of  pauper  lunatic  are 
to  be  taken  to  be  incorporated  in  8  ft  9  Vict  c  Ut. 
Copy  of  examination  on  which  an  order  for  maiB- 
tenance  of  pauper  lunatic  is  founded,  should  be  seM 
along  with  order.  Such  order  indudiea  an  abjudica- 
tion upon  settlement  of  pauper,  ^B.  3S3 

Mabttenme:    See  Lunatic. 

MaUdmu  Armt — Declaration  in  action  far,  vuia 
1  ft  S  Viet  c  110,  most  allege  that  Judge's  order 
was  obtained  by  falsehood  or  fraud,  and  must  state 
circumstances  conslituling  such  folsduod  or  fraad. 
But  dedaration  alle^ng  that  defendants,  not  having 
reasonable  or  probable  cause  to  believe  that  jilaintifl' 
was  about  to  quit  England,  falsdy  and  mahcioasly, 
and  without  reasonable  or  probable  cause,  cansed 
and  procureda  Judge  to  make  an  order  fat  axrestiag 
plaintiff,  although  rad  on  special  demurrer  in  a«( 
setting  out  circumstances  of  blsehood  or  fraad, 
good  after  verdict,  and  must  be  taken  to  mean  thai 
the  order  was  procured  by  Use  evidence  or  hj 
means  of  folsehood,  and  allegations  aa  to  defenJann 
not  having  had  reasonable  or  probable  caosc  for 
supposing  that  plaintiff  intended  to  quit  the  conatry, 
may  be  ri^jectea  as  surplusage,  Ex.  159 

Maiiehmt  froueatUm — Thou^  aneation  ofreaaonaUe 
and  probable  cause  for  the  J  udge,  yet  want  of  bdid' 
by  defendant  diat  he  had  reasonable  and  probable 
cause,  evidence  for  jury  of  malice.  Proof  of  abwnrr 
of  such  belief,  however,  necessary  on  part  efplaiB- 
tiff,  when  reasonable  and  probable  caase  ia  made 
out  in  opinion  of  Judge,  Q.B.  158 

MalUitmtTrttpau  Act.    See  False  Impiisonnieac 

Jfatujamns— not  granted  to  compel  ovcneen  to  pradaec 
their  appointment  to  a  rated  inhabitant,  Q  B.  IM 

——  Prosecutor  allowed  to  nuke  a  secocid  appUcalisa 
on  same  affidavits  for  rule  for,  in  terms  of  fn(  rnaa- 


Digitized  by 


Google 


COMMON  LAW. 


XXI 


damiu,  thoiwb  object  of  <uch  upUcation  the  lame 
u  that  whicn  wu  wught  by  rule  for  amendina  the 
rule*,  when  maodamus  quathed  on  ground  that  it 
was  not  drawn  up  in  conformity  with  rules  under 
which  it  issued,  and  rule  afterwards  obtained  for 
amending  first-mentioned  rules,  so  as  to  nuke  them 
agree  wiui  the  mandamus,  was  discharged,  Q.B.  127 
Mandamui — Where  not  granted  to  enforce  making  of 
valid  church-rate,  Q.B.  156 

—  Refusal  of,  to  Justices  to  issue  warrant  of  com- 
mitment, Q.B.  173 

—  Return  to  mandamus,  to  admit  A.  B.  an  attorney 
of  Lord  Mayor's  Court,  alleged  it  to  be  an  inferior 
court,  without  traveising  thu  allegation  in  terms, 
setting  out  at  length  peculiar  customs  and  jurisdic- 
tion of  Court,  in  ordertosbew  that  itnas  not  within 
operation  of  27th  section  of  6  &  7  Vict,  c  73,  not  bad 
in  form,  as  an  argumentative  traverse  of  allegation 
in  writ,  as.  185 

Where  party  interested  not  allowed  to  make 

return  to,  Q.B.  193 
Sufficiency  and  form  of  return  to  mandamus  to 

place  name  on  burgess  roll,  Q.  B.  268 

—  to  examine  witnesses  in  Madras,  Q.B.  417 

Sufficiency  of  return  to,  Q.B.  441 

See  Corporation.    Poor  Law  Commissioners. 

Mmar.     See  Replevin. 
Material  Emdertc*.    See  Venue. 
Metropolitan  Police  Acti—Q^h.  80 
Mining  Company.    See  Company. 
Mit-triaL    See  Judgment  as  in  case  of  a  Nonsuit. 
Mtmtg  iadandrtctiied — Where  party  cannot  refuse  to 
payover  on  ground  ofillegalityof  transaction,  Ex.  44 

Defendant,  as  agent  for  executor,  states,  in  letter 

to  third  party,  that  he  will  remit  plaintiff's  legaqr 
in  any  way  the  latter  may  suggest.    He  afterwards 

Eys  24^  to  plaintiff,  having  deducted  6i.  17<.  64.  for 
I  trouble  and  expenses,  and  sends  him  an  account, 
stating  the  reason  of  deduction :  plaintiff  not  rn- 
Ihled  to  recover  this  sum  in  action  for  money  bad 
and  received,  Ex.  62 

—  Defendant  employed,  by  owner,  to  sell  a  farm, 
agreed  by  memorandum  in  writing  to  sell  farm  to 
plaintiff  for  2,700JL,  without  naming  seller.  Plainliff 
paid  defendant  lOOU  deposit  in  part  of  purchase- 
money,  and  two  days  afterwards  signed  contract  for 
sale  by  S.  (the  owner)  to  himself,  whereby  he 
agreed  to  pay  on  its  execution  lOOl.  as  a  deposit, 
for  which  S.  undertook  to  pay  interest  till  comple- 
tion of  purcliase.  The  contract  was  afterwards  re- 
scinded for  want  of  title  in  8.,  but  defendant  before 
he  had  notice  of  rescission  paid  S.  iOl.,  retaining 
other  50^  under  agreement  with  S.  to  give  him 
(defendant)  half  of  any  amount  he  might  get  for  farm 
above  2,600/.,  but  retention  of  the  50<.  was  without 
consent  of  8:  plaintiff  not  entitled  to  recover  in 
action  asninst  ue&ndant  any  part  of  100/.,  Ex.  273 

See  Baron  and  Feme.    Bill  of  Exchange. 

Memey  Unt — Money  deposited  by  a  customer  in  a 

banker's  hands  is  money  lent,  with  the  superadded 
obligation  that  it  is  to  be  repaid  when  adled  for, 
Ex.210 

Momet/paid.    See  Railway. 

Jfer(^i^«— Where  mortgage  deed  contains  power  for 
mortngee  to  enter  and  distrain  upon  mortgaged 
preimses  for  interest,  if  unpud  for  twenty-one  days, 
ID  like  manner  as  for  rent  reserved  on  a  lease,  and 
mortgagee  has  entered  and  distrained  at  a  period 
later  than  day  of  demise  laid  in  declaration,  but  for 
interest  accruing  due  before  day  of  the  demise:  this 
is  no  recognition  of  defendant  as  tenant,  and  ^ect- 
ment  may  be  maintained,  Q.B.  435 

Mortmaim.    See  Devise. 

Municipal  Ctrporatitn.    See  Corporation. 


Negligtuct.    SeeAttoraey.    Case. 
New  Fromntt.    See  Infant. 

Nev  7rM<— Where  attorney  acts  as  advocate  and 
witness,  Q.B.  32 

No  groond  for,  that  jury  have  found  a  verdict 

for  Crown  on  several  counts  of  au  indictment,  some 
of  which  are  bad,  as  it  cannot  be  intended  that 
Judgment  will  be  ^ven  on  the  bad  counts,  Q.B.  121 

— —  not  granted,  tbou^  cause  stood  fifteen  on  the 
list,  and  was  taken  as  undefended  in  absence  of  de- 
fendant, as.  142 

Where  bill  of  exceptions  has  been  tendered,  and 

before  it  was  sealed  the  Judge  died,  Court  allowed 
motion  for  a  new  trial,  although  more  than  a  year 
bad  elapsed  from  time  of  trial,  C.P.  135 

Practice  as  to  giving  notice  to  the  opposite  party 

where  it  cannot  be  moved  for  within  first  four  days, 
but  is  entered  on  the  list  of  motions,  Ex.  378 

Fact  of  Judge  having  directed  wrong  party  to 

begin  at  Nisi  Prius  not  a  ground  for  a  new  trial, 
unless  it  also  appears  that  a  substantial  ii\)urY  has 
been  thereby  done.  Smble — That  in  case  of  issue 
directed  to  inform  consdence  of  Court,  if  Court  are 
satisfied  with  result,  they  will  not  grant  a  new  trial, 
although  Judge  who  tried  cause  may  have  directed 
wrong  party  lo  begin,  Ex.  291 

See  Costs. 

NoH  ammptit  by  Statute.    See  Pleading. 

NoHtuil.    See  Judgment  as  in  Case  of  Nonsuit. 

Notice  of  Action.  See  Action.  False  Imprisonment. 
Highway. 

Noticee.    Ste  Attorney  and  Solicitor.     Taxation. 

Nuitanc€ — Count  in  declaration  which  states  plaintiff's 
possession  of  messuage  adjoining  to  and  abutting  on 
a  public  navigable  river,  and  that  by  reason  thereof 
{ilaintiff  was  entitled  to  full  and  freie  use  of  naviga- 
tion of  said  river,  for  the  purpose  of  passing,  &a 
and  of  conveying  their  servants,  goods,  &c.,  from 
said  messuage,  and  that  defendant  wrongfiilly 
placed  planks  and  logs,  &c.  upon  said  river,  and 
upon  that  part  of  it  which  was  near  to  said  mes- 
suage, and  thereby  prevented  plainliff  from  having 
the  full  use  of  navigation  of  river,  }>erf««dplaintiln 
had  been  put  to  expense  in  conveyance  of  their 
servants,  goods,  &c,  by  a  longer  and'less  convenient 
route,  discloses  a  suiBdent  ground  of  action  at  suit 
of  an  individual.  But  count  which  states  that  cer- 
tain messuages  were  in  possession  of  tenants  of 
plaintift,  and  alleges  a  sinular  obstruction,  and  that 
plaintitb  were  iniured  thereby  in  their  reversionary 
mterest,  bad  as  shewing  no  act  which  perte  imports 
any  damage  to  their  reverdonary  interest.  Judg- 
ment arrested  generally  where  verdict  enterM 
generally  for  plaintin  on  declaration  containing  both 
counts,  and  jury  have  found  no  damages  on  count 
alleging  thdr  possession  of  the  messuages,  Q.B. 
233 

Liability  ofowner  of  property,  not  in  occupatioUf 

to  action  on  the  case  for,  C.F.  273 

Q^—What  a  private  office,  Q.B.  89 

What  is  as  agreement  for  the  sale  of,  C.P.  359 

Ouiter — What  amounts  to,  by  one  tenant  in  common, 

Q.B.  103 

Outlawry— Co.  ea.  issued  on  7tb  of  Julv  1846,  return- 
able "immediately  after  execution  thereof,"  under 
sUtute  3  &  4  Will.  4.  c  67.  s.  2.  returned  nou  nt 
iuumtm  on  21st  of  Janiuuy  1847,  cannot  be  con- 
sidered as  returnable  for  the  purpose  of  proceediiw 
to  outlawry,  and  writ  ol  exigifaeiat,  issued  on  such 
CO.  ea.,  returnable  8th  of  May,  irregular,  Q.B.  430 

——  See  Error. 

Outetanding  I'smi— In  1830,  owner  of  land,  having 
mortgagM  it,  levied  a  fine  to  confirm  mortgage, 
and  at  same  time  assigned  a  satisfied  term  to  a 
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trustee  for  mortgagee.  In  1835,  defendant  pur- 
chiued  the  land  from  mortgagor,  and  paid  off  mort- 
gsge.  on  which  oecauon  indentures  of  lease  and 
release  were  executed  hy  mortgagor  and  mortgagee, 
by  which  the  legal  estate  and  equity  of  redemption 
were  conveyed  to  defendant,  and  outstanding  term 
was  assigned  by  trustee  of  mortgagee  to  a  trustee 
of  defendant,  to  attend  the  inheritance.  In  1845, 
party  claiming  by  title  paramount  to  that  of  mort- 
gagor, brought  ^ectment  against  defendant,  and 
laid  one  demise  in  name  of  defendant's  trustee : — 
Held,  that  defendant  did  not  require  protection  of 
8  &  9  Vict.  c.  1  IS ;  that  same  ceased  and  determined 
by  virtue  of  that  act  on  31st  of  December  1845,  and 
that  plaintiff  could  not  recover  on  demise  of  a 
trustee  of  the  term.  Semble—That  if  defendant  had 
wanted  protection  of  act,  it  would  have  been  neces- 
sary for  nim  to  apply  either  to  a  court  of  equity  or 
to  this  Court  to  strike  out  of  declaration  demise  in 
name  of  trustee,  Ex.  159 

Omt$tttiidiiig  Term.    See  Limitations,  Statute  of. 

OverHtn — not  compelled  to  produce  their  appoint- 
ment to  rated  inhabitant,  Q.B.  100 

Parliamnt — Necessity  of  churchwardens  signing 
burgess  list  SuCSdency  of  return  to  mandamus  to 
insert  name  on  burgess  roll  that  party  has  not  paid 
rates,  and  whether  title  of  prosecutor  should  not  be 
finally  decided  upon  afSdavit  on  application  for  the 
mancfamus,  Q.B.  868 

.—  The  warrant  of  the  Speaker  of  the  House  of 
Commons,  issued  in  a  matter  over  which  the  Honse 
has  Jnris<Uction,  is  to  be  construed  on  the  same 
principles  as  a  mandate  or  writ  issued  out  of  a 
superior  court,  acting  according  to  the  coarse  of 
common  law,  and  is  valid  as  a  defence  to  an  action 
for  fUse  imprisonment,  without  assigning  any  spe- 
cific cause  on  the  fece  of  it.  A  plea,  to  trespass  for 
false  imprisonment,  which  did  not  shew  afiirma- 
tively  that  the  specified  warrant  Issued  in  a  matter 
over  which  the  House  had  no  jurisdiction,  held 
good.  Held,  that  the  recitals  in  the  warrant  must 
be  read  in  connexion  with  the  mandatary  part,  so 
that  it  authorized  defendant  not  only  to  take  plain- 
tiff, but  also  to  bring  him  to  the  bar  of  the  House. 
The  House  of  Commons  has  power  to  institute 
inquiries,  and  order  attendance  of  witnesses,  and  in 
case  of  disobedience  to  bring  them  in  custody  to  the 
bar  for  the  purpose  of  examination.  If  there  is  a 
charge  of  contempt  and  breach  of  privilrae,  and  an 
order  for  the  party  charged  to  attend  the  House  and 
answer,  and  a  wilful  disobedience  of  that  order,  the 
House  has  power  to  cause  such  party  to  be  taken 
into  custody,  and  brought  to  the  bar  to  answer  the 
char^.  The  House  of  Commons  alone  is  the  pro- 
per judge  when  these  powers,  or  either  of  them, 
ought  to  be  exercised,  Q.B.  345 

Where  first    day   appointed    for  hearing  and 

registration  of  appeal  the  12th  of  November,  and 
appellant  served  notice  of  his  intention  to  prosecute 
his  appeal  on  Znd  of  November : — Held,  respondent 
not  appearing.  Court  cannot,  on  16th  of  November, 
when  called  on,  hear  appeal,  and  in  absence  of  any 
proof  that  appellant  had  not  had  reasonable  time  to 
give  such  notice,  postpone  the  hearing,  C.P.  9 

-  Necessity  of  signature  of  revising  barrister  on 
back  of  consolidated  case ;  but  liberty  to  enter  ap- 
peal Bune  jiTB  tunc  where  such  signature  omitted 
by  reason  of  absence  of  revising  hamster,  C.P.  10 

In  date  of  notices  of  objection  served  on  over- 
seers, and  party  oljected  to,  pursuant  to  17th  sec- 
tion of  6  8e  7  Vict.  c.  18,  year  must  be  inserted, 
otherwise  they  will  be  insufficient.  Notice  of  ob- 
jection, under  section,  served  on  one  churchwarden 
of  a  parish  i  list  of  voters  bad  been  made  out  by 


oveneers,  and  signed  by  them  and  kis 
churchwarden  only.  Service  of  notice  sufflcicai, 
C.P.  49 
Partiamenl — Burgesses  of  a  borough  consisted  of  fbsr 
classes.  They  were  entitled  to  be  admitted  into  fimth 
dass  is  respect  of  birth  (also  for  other  causes),  aad 
into  third  class  from  fourth  class  b^  seniotity,  bat 
into  second  and  first  classes  bv  election  by  members 
of  those  classes,  from  third  and  second  dasses, 
respectively.  Before  Reform  Act  right  of  votiag 
for  members  was  in  first  class  only.  Memben 
of  first  class  admitted  into  it  nnce  Rcfonn  Act, 
and  who  had  obtained  admission  into  foarth  dass 
by  birth,  not  "  elected  otherwise  than  in  respect  tt 
birth,"  and,  therefore,  entitled  to  vole  in  dectioa 
for  member  of  borough,  C.P.  S4 

B.  had  an  interest  of  greater  annual  value  Aaa 

40s.,  but  under  10/.,  in  a  tenement  in  an  ancieDt 
borough,  situate  within  a  barony,  held  npon  burgae 
tenure,  subject  to  payment  of  tent;  and  by  the 
custom  of  bntgh,  tenements  were  conveyed  by  deed 
without  livery  of  seisin  or  inrolment,  and,  where 
party  married,  without  separate  examinatioB  of 
wife.  No  presentment  or  admittance  npon  adiena- 
tion  was  necessary  at  any  lord's  conrt,  thoogh,  wiA 
respect  to  other  tenements  within  barony  where 
same  custom  prevailed  as  to  eonveyaiaoa,  admit- 
tance was  necessary : — Above  ftets  do  not  shew  (hat 
B.  was  seised  of  tenements  of  copyhold,  or  of  any 
other  tenure  except  freehold ;  and  it  most  be  pre- 
sumed that  he  was  seised  of  the  &ediold  aad 
therefore  entitled  to  a  vote  for  the  county,  CP.  57 

Party  entitled  to  vote  for  a  borough  prenoas  l» 

8  WilL  4.  c  45,  by  residing  within  borongh,  aad 
being  rated  and  paying  soot  and  lot  for  any  time  be- 
forean  election,  omittingtopa^  his  rates  for  year  1845, 
and  in  consequence  not  being  repstced  for  d»t 
year;  but  paying  all  rates  before  31st  of  July  ISM: 
not  deprived  of  his  qualificatim  by  previous  osaif 
rion,  C.P.  61 

Where  respondent  in  registratiaD  sqppeal  daea 

not  appear,  and  appellant  has  omitted  to  serve  no- 
tice of  appeal  ten  dear  days  before  day  appaioled 
for  hearing.  Court  will  not  postpone  hcning  to  ghe 
time  for  fresh  service  of  notice,  even  where  iUMsa 
and  death  of  attorney  alleged  as  a  cause  for  oosis- 
sion.  Motion  by  respondent  on  previoos  day 
in  term,  for  leave  to  deliver  paper  books,  aad 
statement  by  his  attorney  of  his  intentioa  to  ap- 
pear, not  a  constructive  appearance  by  tespondmt, 
CP.  63 

Question,  whether  party  has  had  six  : 

possession  of  a  rent-charge,  C.P.  88 

Suffidency  of  service  of  notice  <rf'  claim  i  , 

overseers  of  ue  "  township  of  S,"  there  being  do 
such  township,  and  notice  being  served  on  ovct- 
seers  of  parish  in  which  district  so  called  is  mtaMtt. 
Amendment  of  barrister  by  altering  towitdiip  of  S. 
to  parish,  a  proper  exercise  of  his  power,  C.P.  101 

'  Notice  of  objection  to  a  borough  vote  skoaM 
state  on  which  of  the  lists  of  voters,  wb0c  Acre 
is  a  list  of  freemen,  objector  happens  to  be:  aad 
notice,  therefore,  signed  by  a  person  on  fiteaatn 's 
list  in  a  borough,  describing  himself  as  R.  F.  **  oa 
the  list  of  votkrs  for  the  borough  of  L,"  bad.  De- 
fect in  such  a  notice  not  an  "  inaccurate  descrip- 
tion." aided  by  section  101.  of  6  Vict,  c  18,  C.P.  131 

-  Voter  occupies  a  house  and  shop  on  uppiirils 
sides  of  a  yard,  iiidosed  all  nmnd  except  for  a  pas- 
sage, whicn  is  open  to  the  street.     Two 
reside  in  yard  besides  voter,  and  have  a  tight  to 
of  part  of'^yard.     Honse  and  shop  cannot  be  J 
to  give  a  qualification  to  vote,  C.P.  139 

^—  In  list  of  voters  for  a  borough,  made  oat  ty 
overseers,  place  of  abode  of  voter  described  as  M 
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"  Lower  Mitton,"  tnd  hit  qnalifying  property  an 
"  office  and  wharf,"  in  "  LichSeld  Street"  Service 
of  notice  of  objeclioo,  addreesed  to  voter  at  Lower 
Hitton,  at  office  and  wharf,  tituate  in  Lower 
Mitton,  where  voter  did  not  reaide  at  the  office  and 
wharf,  nor  had  residence  in  Lower  Hittoif,  insuffl- 
cien^  C.P.  14S 

Porttament — SemUe — In  stating  cases  of  appeal,  the 
form  prescribed  by  the  act  should  be  strictly  foUow- 
ed.  Regulations  of  act,  in  respect  of  single  appeals, 
under  42nd  section,  apply  to  consolidated  appeals 
under  44th  section.  Master  right  in  refunng  to 
enter  consolidated  appeal  from  decision  of  revinng 
barriater  presented  within  time  prescribed  by  62na 
section  of  6  Vict  c.  18,  but  appeal  not  indorsed  as 
required  by  4Snd  section  of  the  act,  C.P.  144 

Objector  io  notice  of  objection  to  county  voter, 

described  himself  as  of  "  The  Oaks,  on  the  register 
of  voters  for  the  parish  of  St  Woolos."  Objector's 
name  on  that  list,  as  having  his  place  of  abode  in 
that  parish,  and  his  qualifications  described  as 
*'  The  Oaks :"  —  Description  held  insufficient,  in 
the  absence  of  mention  of  any  parish  and  county, 
or  other  recognised  division ;  and  the  list  of  voters 
could  not  be  coupled  with  the  notice  to  render  cer- 
tain the  objector's  place  of  abode,  C.P.  18i 

—  A  person  on  the  roister  of  voters,  having  lost 
bis  right  to  vote  by  provisions  (rf'  6  &  7  Vict  c.  18. 
s.  79,  cannot  recover  damages  against  a  returning 
officer  (no  malice  existing)  for  refusing  to  receive 
his  vote  at  the  poll.  In  such  case  it  is  not  the  dutv 
of  the  returning  officer  to  rnect  the  vote;  and, 
umUe,  he  might  be  prosecuted  for  the  breach  of  a 
public  duty,  C.P.  264 

Parol  Bmdtnce.    See  Contract. 

PttrHnlart — Order  before  declaration  for  particulars 
of  demand,  with  stay  of  proceedings  until  delivery ; 
plaintiff  having,  for  two  terms,  neglected  to  deliver 
particulars,  the  defendant  got  an  order  rescinding 
his  first  order,  served  it  with  demand  of  declaration 
on  plaintiff,  and  after  four  days  signed  Judgment 
of  HOB  pros. — On  motion  to  set  it  aside.  Judgment 
held  rMvIar,  the  non-delivery  of  particulars  being 
a  default  of  plaintiff,  Q.B.  340 

in  actions  arising  out  of  railway  contracts  must 

be  explicit,  Ex.  207 

See  Set-oS 

Part  Payment.    See  Limitations,  Statute  oC 

Partum—U.  agrees  with  L.  to  sell  him  a  news- 
paper, of  which  he  is  proprietor,  for  1,5001.,  to  be 
paid  by  annual  instalments,  with  interest,  during  a 
period  of  seven  years,  N.  guaranteeing  to  L.  the 
clear  yearly  profit  of  ISO',  over  and  above  annual 
instalments.  In  conuderaUon  thereof,  L.  agrees  to 
pay  all  surplus  profits  over  and  above  the  15W.  per 
annum  to  N.  until  they  amount  to  SOOJ^and  if  they 
amount  to  more,  L.  agrees  to  pay  besides  purchase- 
money  and  500<.  the  then  existing  Uabihties ;  but 
if  they  do  not  amount  to  iOOl.  then  N.  to  pay  lia- 
bilities. And  it  is  agreed  that  N.  shall -receive  the 
surplus  profits  till  they  amount  to  SOW.,  and  that  all 
admtional  surplus  profits  belong  to  L.  In  action 
for  paper  ana  other  necessaries,  supplied  sub- 
sequently to  date  of  agreement,  to  L.'s  order,  for 
the  purpose  of  conducting  the  newspaper,  and  used 
for  it,  N.  held  a  partner  hable  to  satisfy  the  demand, 
C.P.  21 

—  One  partner  cannot  authorise  an  attorney  to 
enter  an  appearance  and  submit  to  Judgment  for 
a  co-partner.  Co  partner  having  been  taken  in 
execution  upon  the  Judgment,  and  never  having 
been  served  with  a  summons,  or  been  cognisant  of 
action.  Court  set  aside  appearance  and  other  pro- 
ceedings, with  costs,  C.P.  8S 

After  evidence  of  a  partnership  between  S.  &  A, 


a  printed  circular  issued  by  S.  in  name  of  firm  and 
from  place  of  business,  evidence  against  A.  Where 
T.  S.  and  S.  A.  carry  on  business  in  the  name  of 
"  S.  ft  A."  and  S.  signs  a  promissory  note  "  T.  S. 
and  S.  A,"— this  is  a  sufficient  signature  in  the 
name  of  the  firm,  and  is  binding  upon  A.  Semble, 
per  UauU,  J.,  if  A.  and  B.  carry  on  business  in  the 
name  of  B.  8:  Co.,  a  signature  by  A.  with  the  true 
names  of  the  partners  A.  and  B,  will  be  binding  on 
B,  C.P.  100 

Pordirrj— See  Banking  Co-partnership.   Sdro  Fadaa. 

Patent — Reflisal  in  action  for  infringement  of  patent 
claimed  to  be  for  nine  several  improvements,  of 
order  upon  plaintiff  for  particulars  of  infringement, 
C.P.  174 

-  Upon  issue  of  not  guilty  to  action  for  inlHnge- 
ment  o(  question  whether  there  was  a  fraudulent 
evasion  ofthepatentdoes  not  arise.  In  determining 
whether  defendant  has  infringed  a  patent,  no  ques- 
tion arises  as  to  his  intention,  out  only  as  to  his  acts. 
Plea,  that  plaintiff  was  not  the  first  and  true  inven- 
tor, proved  by  shewing  a  publication  beforo  plain- 
tiff's invention.  A  plea,  that "  before  letters  patent, 
the  invention  had  been  and  was  wholly  and  in  part 
publicly  and  generally  known,  used,  practised,  and 
published  in  England,"  sets  up  the  single  defence 
of  user.  Knowledge  and  publication  before  letter* 
patent  is  no  denial  of  plaintiff  being  the  first  in- 
ventor, and  does  not,  therefore,  render  plea  double, 
C.P.  250 

-  Crown  power,  under  S  &  6  Wilt  4.  c.  83.  s.  4,  to 
grant  new  letters  patent,  after  expiration  of  term 
for  which  original  letters  patent  were  granted  tt 
petition  presented  and  referred  to  Privy  Council, 
and  report  made  in  favour  of  grant,  before  expira- 
tion of  the  term.  Persons  uang  invention  in  in- 
terval not  liable  to  an  action,  and  those  who  have 
Invested  capital  in  it  may  be  heard  before  Privy 
Council  Power  of  renewal  given  by  5  8e  6  WilL  4. 
c.  83.  s.  4.  extends  to  atrigneet  as  well  as  granleee 
ofpatents.  New  letters  patent  granted  to  the  plain- 
tiff below  on  his  securing  to  W.  (the  original  inven- 
tor) an  annuity,  so  long  as  new  letters  patentshould 
last ;  but  if  he  could  not  secure  annuitv,  then  upon 
signification  by  her  Hi^esty,  Oic.,  new  letters  patent 
to  cease.  Dedaration  stating  that,  fhtm  making 
of  said  letters  patent  thence  nitherto  said  annui^ 
has  been  duly  secured  to  W,  according  to  true  in- 
tent and  meaning  of  said  letters  patent,  good  after 
verdict,  Ex.  I4S 

Pauper — Pauper  pUintiff,  who  in  action  of  trespass 
against  magistrates  of  the  northern  division  of^the 
county  of  Lancaster  for  a  cause  of  action  arising 
there,  laid  venue  in  southern  division,  and  at  the 
assises  withdrew  the  record,  to  pay  costs  of  the  day, 
though  not  dis-paupered,  Q.B.  ISS 

See  Staying  Proceedings. 

Payment— f\eu  of,  by  bankets'  notes,  where  bankers 
have  become  bankrupt,  Q.B.  437 

Meaning  of  plea  of,  in  action  of  debt,  Ex.  3 

Where  defendant,  having  money  of  plaintiffli 

in  his  hands,  drew  a  cheque  upon  liis  banker,  in 
favour  of  plaintiff,  the  proceeds  of  which  the  latter 
received  at  the  bank,  in  an  action  for  money  had 
and  received,  this  is  evidence  in  support  of  a  plea 
of  payment,  vrithout  proof  that  plaintinreceived  the 
cheque  from  the  defendant,  Ex.  1S4 

First  count  in  assumpsit  on  a  bill  of  exchange 

for  26^  13f.  id.  Second  count  for  30^  for  money 
lent,  and  on  an  account  stated.  Plea  to  last  count, 
except  as  to  lOL  9s.  id.,  non  assumpsit,  and  as  to 
whole  declaration,  except  \0l.  9i.  \d.,  parcel  of  first 
count,  and  10<.  9s.  Id.,  parcel  of  the  last  count,  pay- 
ment before  action  and  set-off;  and  as  to  I0(.  9i.  Id., 
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parcel  of  tbe  first  count,  and  KM.  9:  IdL,  parcel  of 
the  last  count,  payment  into  court  of  IIL,  bad  on 
special  demurrer.  Plea  of  payment  into  court  of 
a  less  sum  of  money  than  sum  pleaded  to,  with 
no  other  answer  to  difierence  than  that  no  more 
damages  have  been  sustained,  bad.  Where  declara- 
tion contains  a  count  on  a  bill  of  ezchan^,  and  also 
an  indebitatus  count,  the  latter  relatii^  to  sum 
which  is  the  consideration  for  bill,  itmbk  that  it 
would  be  correct  to  plead  to  both  counts  that  bill 
was  given  on  account  of  debt  in  second  count,  and 
then  to  plead  payment  into  court  of  amount  of  bill 
and  interest,  Ex.  196 

Paynent,    See  Pleading. 

Payment  of  Monty  into  Court — Plea  of  payment  of 
money  into  court  without  actually  paying  it  in,  where 
separate  actions  for  same  sum  against  two  members 
of  a  company,  and  one  has  paid  a  sum  into  court, 
Ex.168 

Ptrmanent — Meaning  of.    See  Pleading. 

Peer — Where  misnomer  of,  no  ground  for  setting  aside 
process,  C.P.  234 

Pleopuit  darrein  Continuance — if  pleaded  after  com- 
mencement of  sittings,  to  be  pleaded  at  Nisi  Prius, 
and  delivered  to  the  Judee,  Q.B.  61 

Pleading — Setting  aside  as  frivolous,  Q.B.  15 

V\  hat  is  a  declaration  in  trespass,  Q.B.  68 

Tender  of  material    issue  by  replication,  by 

traverung  agreement  only,  where  plea  in  action  of 
trespass  alleges  agreement  for  payment  of  5i  in 
satisfiwtion  and  discharge  of  all  suits,  &c.,  and  pay- 
ment thereof,  Q.B.8S 

Declaration  in  assumpsit  contains  several  count* 

upon  promissory  notes,  and  also  tbe  common  counts. 
The  third  count  for  ISL,  balance  unpaid  upon  a  bill 
of  exchange  for  210/.  Defendant,  by  pleas,  on 
which  issues  are  found  for  him,  answers  the  whole 
of  plaintiff's  demand,  except  that  under  third  count, 
and  on  a  further  plea  of  set-off  to  whole  declaration, 
proves  that  plaintiff  is  indebted  to  him  in  a  sum 
exceeding  ISi.,  but  less  than  amount  of  plaintiff's 
claim  in  whole  declaration.     As  pleas,  taken  to- 

frether,  answer  whole  of  plaintiCrs  demand,  de- 
endant  entitled  to  verdict  on  plea  of  set-off,  and  to 
Judgment  upon  the  whole  record,  Q.B.  100 

^^  Replication  de  injurid,  where  good,  Q.B.  100 

Order  for  setting  aside  demurrer  to  plea,  a* 

frivolous,  within  provisions  of  Reg.  Gen.  Hil.  term, 
4  Will.  4.  Frivolous  demurrer  not  an  irregularity, 
so  as  to  be  waived  by  defendants'  obtaining  lime  to 
join  in  demurrer.  Declaration,  after  stating  em- 
ployment of  one  of  defendants  as  auctioneer,  to  sell 
goods  of  A.  B,  and  printing  and  publishing  by  de- 
fendants of  advertisements  announcing  sale  by 
auction  of  choice  and  valuable  wines,  the  properly 
of  A.  B,  alleged  a  conspiring  by  defendants  to  bring 
to  the  sale  and  induce  plaintiff  to  purchase  wines  of 
no  value  as  and  for  wines  of  A.  B.  Defendants, 
who  pleaded  separately,  after  obtaining  levend  suc- 
cessive orders  fur  time  to  plead  on  terms,  pleaded 
in  addition  to  not  guilty,  pleas  traversing  in  terms 
of  declaration  puuiahlDg  of  advertisements  and 
announcement  of  sale  of  the  wines.  The  plaintiff 
demurred  to  these  pleas.  Order  obtained  by  de- 
fendants, after  time  to  join  in  demurrer,  for  setting 
aside  demurrer  a*  frivolous,  or  for  striking  out  alle- 
gations in  declaration,  of  which  pleas  demurred  to 
were  traverses,  oa  being  Immaterial  and  surplusage, 
and  calculated  to  entrap  tbe  defendanta,  sustained 
by  Court,  Q.B.  193 

• Joinder  of  special  counts  on  agreement,  with 

a  count  for  work  and  labour,  Q.B.237 

— —  Where  replication  bad  as  aicumentative  denial 
of  possession,  or  cattle  being  on  arm,  or  an  informal 
new  assignment,  Q,B.  240 


Pleading — In  debt,  defendant  pleaded  five  pleaa,  Vftm 
demurrer  to  fourth  plea,  to  whole  declarauoa. 
Court  gives  judgment  for  defendant,  and  expresses 
their  opinion  that  derlaiation  discloses  no  cause  of 
action.  Plaintiff  at  the  trial  of  issues  in  bet  has  a 
vetdicr  on  first,  second,  and  third  iasuet,  and  de- 
fendant on  fifth,  which  raises  an  iraaoaterial  iasae. 
Plaintiff  cannot  have  Judgment  ma  oMamI*  wre- 
dieto  on  fifth  issue,  nor  a  repleader,  Q.B.  SSI 

—  Plea,  that  defendant  was  a  sovereign  prince  at 
tbe  time  deed  wai  made,  Q.B.  300 

-^^  To  action  against  acceptors  of  bin  of  exdiange 
for  4 19<.  2>.,  damages  being  laid  at  SOOiL,  defradanis 

? leaded,  first,  as  to  iL  18s.  parcel,  tie.,  payment  of 
I.  into  court;  and,  aeeondly,  **  a*  to  the  rendne  at 
the  sum  mentioned  in  the  declsration,"  that  plaia- 
tiffs  were  the  brokers  of  C.  I.  H,  and  aoM  certain 
propertjr  for  him  for  4152.  ISs.  6d.,  paytfiie  on  a 
day  which  would  arrive  before  the  UU  woaM  be- 
come due,  and  that  be  applied  to  the  pUntiib  to 
advance  biro  the  amount,  whidi  tbey  agreed  to  io, 
if  C.  I.  H.  would  procure  tbe  defendanta  to  accept 
a  bill  for  4192.  2s.,  and  that  the  plainlifi  agreed  lo 
appropriate  the  purchase-money,  when  received  by 
them,  towards  the  payment  of  the  bill ;  and  that, 
thereupon,  the  defendants,  fi>r  the  aoconunodaliaa 
of  C.  I.  H,  and  vrilbout  any  coosideratioa,  accepted 
the  bill,  and  the  plaintifi  advanced  C.  I.  H. 
4152.  I2s.  id.,  and  afterwarda  and  bcfcre  tbe  bBI 
became  due  they  received  the  purcfaaae-mosey, 
via.,  the  4151  13s.  6d.,  which  was  suflcient  to 
satisfjr  tbe  residue  of  the  sum  in  tbe  deelaratiaD 
mentioned,  and  all  damages.  See.: — Held,  that 
these  (acta  were  a  good  anawer  to  the  action ;  that 
they  were  evidence  of  payment  to  plainti  A  by  de- 
fendants, tbroogb  the  agency  of  C.  I.  U,  of  4151. 
12s.  6d.;    that  tbe  defendants  were  as  between 

Jilainilfii  and  themselves  entitled  to  cfcdlt  Ibr  tbe 
lill  sum  of  415/.  lit.  6dL,  witboat  refeience  m  a 
daim  which  the  plaintiffi  bad  on  C.  I.  H.  fer  a 
sum  of  3/.  15s.,  admitted  to  be  due  by  him  lo  tben 
under  an  agreement  as  to  the  mode  rf  paymg  lb* 
brokerage  I  that  tbe  pleaa,  though  inibrnnlly 
pleaded  to  the  sum  in  the  declaration,  annst  be 
token  after  verdict  to  apply  to  the  asm  in  tbe  bill, 
as.  306 
•^—  An  issuable  plea  is  one  upon  wMdi,  if  Jadgmcal 
be  pven,  there  will  be  a  dedripn  on  tbe  merits: 
and  where  a  defendant  under  terms  to  plead  iaaaUy 
denrarred  to  the  replicatioD,  on  the  ground  M 
duplicity,  and  the  plaintiff  signed  jud^nent,  die 
Co«rt  refused  to  set  aside  the  Judgment,  Q.B.  Sl> 

—  What  a  suSkient  attention  of  a  refusal  l» 
nominate  a  referee ;  and  fshot  an  immaterial  find- 
ing by  Jury,  Q.B.  398 

in  action  for  goods  sold  and  delivered,  and  ^ea 

of  payment  by  bankers'  note,  where  bankers  an 
bankrupt,  Q.B.4S7 

Colour;  vielarmit;  departure,  C.P.  ( 

—  Under  rule  15.  of  Reg.Oen.  Micfaaebnas  lOBk 
3  Will.  4.  declaration,  in  its  commencement,  sboaU 
slate  whether  it  is  delivered  or  filed  by  iriwndff  in 
peraon,  or  by  his  attorney ;  declaration  omitting  Ibis 
is  irregular,  and  may  be  set  aside,  notwithstandrng 
notice  of  declaration  served  states  it  to  have  been 
served  by  an  attorney,  But  proper  course  in  sacb 
a  case,  to  apply  to  Judge  at  chambers,  and  Coort 
will  not  give  defendant  costs  of  appHcation  to  Coort, 
though  declaration  be  delivered  or  fied  in  UfWk 

c.p7i4 

As  to  immateriality  of  issnes  in  case  fcr  eosnpi- 

racy  to  hiss  plaintiff  off  the  stage,  that  he  waa  not 
about  to  beomie  an  actor,  and  was  not  an  actor,  oad 
as  to  repleader  not  being  awarded  where  good  plea 
deciding  the  merits  of  the  case,  C.P.  S5 


Digitized  by 


Google 


COMMON  LAW. 


XXV 


PleaJht—Ki^ng  s  plea  after  Judgment  on  demunrer, 

Where  aTennentteveraUe,  C.P.$8 

Plea,  that  defendant  made  hit  promUtorjr  note  In 

writing,  and  thereby  promiied  to  pajr,  to  plaintifiT'i 
order  on  demand,  1,050<.,  and  delivered  same  to 
pi  lintiff,  who  took  and  recdired  it  for  and  on  account 
of  debt  in  declaration,  and  all  cause*  of  action  in 
respect  thereof,  and  that  afterwards  a  warrant  of 
attorney  was  gireh  in  full  satisfiiction  and  discharge 
of  said  promiwory  note,  and  of  all  causes  of  action  In 
reipeet  thereof,  and  of  cauaet  of  action  in  declaration 
mentioned,  not  bad  for  duplicity.  Qmere — Whether 
bad  as  an  argumentatire  plea  of  payment,  C.P.  161 

To  declaration  that  plaintiff  drew  his  bill  of 

exchange,  to  wit,  on  ftc,  which  defendant  after- 
wards accepted,  to  wit,  on  the  day  and  year  afore- 
said, a  plea,  that  defendant  accepted  the  bill  whilst 
be  wa*  an  in6uit,  being  at  the  time  of  its  aeceptince 
without  a  date;  that  plaintiff  afterwards  altered  the 
bill  by  writing  a  date  thereon,  and  that  tliere  never 
was  any  licence  or  ratification  given  by  the  defen- 
dant to  such  alteration,  after  he  attained  twenty-one, 
— ia  a  good  plea,  and  discloses  only  the  tingle  defence 
ofinbncy.  C.P.  198 

— —  In  declaration  against  a  company  for  ditmitting 

Claintiff,  flnt  count  alleged  an  agreement  to  employ 
im  at  pennoaeiil  attorney.— Word  '*  permanrnt" 
doet  not  confer  durable  or  special  appointment,  and 
defendanli  entitled  to  verdict  on  non  asinmprit. 
Second  count,  that  it  was  agreed  between  company 
and  plaintiff,  that  plaintiff  as  attorney  of  company 
should  rrceive  a  salary  of  lOOt,  per  annum  in  lieu  of 
rendering  an  annual  bill  of  coats  for  general  bnri- 
neu,  ftc. ;  and  in  consideration  that  the  plaintiff 
had  promised  to  fulfil  the  agreement  on  his  part, 
the  company  promiwd  to  fulfil  the  same  on  their 
part,  ami  to  retain  and  employ  the  plaintiff  at  nieh 
tUlorney: — Held,  that  agreement  implied  no  obliga- 
tion to  retain,  &c,  at  therein  alleged ;  that  promlae 
indivisible,  and  no  consideration  to  support  it.  Ver- 
dict entered  for  defendant  on  first  count,  and  Judg- 
ment arretted  on  tecond,  C.P.  209 

-  To  astumpsit  for  not  delivering  abstract  of  title 
according  to  conditiun  of  sale,  "  that  the  vendor 
would  deliver  an  abstract  of  title  to  the  purchaser," 
a  plea  that  at  the  time  of  making  the  proiniie,  it  waa 
agreed  at  part  of  the  contract  tliat  defendant  sliouid 
deliver  an  abstract  commencing  with  a  conveyance 
from  B.  to  M.  dated  1843  only,  without  Koing  into 
any  previous  title ;  and  that  defendant  did  not  fur- 
nish such  abstract, — Held,  bad  at  amounting  to  the 
getiemi  issue,  C.P.  217 

Form  of  plea   of  discharge   under   Insolvent 

Debtort  Act,  C.P.  226 

To  declaration  in  debt,  containing  two  counts, 

demanding  tum  of  24/.  in  each  count,  defendant 
pleadt  at  to  iU,  parcel,  &c.,  lender  of  ih  beibre 
action  brought  Replication,  that  at  time  of  tender, 
and  before  making  demand  and  refusal  thereinafter 
mentioned,  there  waa  owing  from  defendants  to 

flaintiff  a  larger  tum  than  St.,  to  wit,  the  tum  of 
3/.,  being  an  indivisible  tum  due  on  an  entire  con- 
tract, and  that  plaintiff  then  demanded  that  larger 
tum,  whicli  defendants  rcfuied  to  pay,  good  in  tub- 
stance  and  in  form,  as  tender  of  part  of^entire  debt 
it  a  bad  tender,  and  existence  of  a  set-off  should 
eome  by  way  of  rejoinder,  C.P.  237 

Where  plea  not  double,  C.P.  250 

Aisnmentative  denial  of  detention,  Ex.  1 1 

Where  plea  to  count  on  promiswry  note  bad  as 

an  argumentative  denial  of  defendants  liaving  made 

the  note,  Ex.  23 

-  Where  plea  bad  on  special  demurrer  for  not 
atating  at  commencement  that  plaintiff  ought  not 
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fmrthtr  to  maintain  his  action ;  and  for  not  averring 
tender  ofreleate  for  execution,  Ex.38 

Pkadimg — SoffldencT  of,  on  replication  it  ti^arid, 
where,  in  tretpan  for  taking  ehattelt,  defendant  Jut- 
U6ea  under  a  heriot  cuttom,  by  teveral  pleaa  claiming 
beriota  in  retpect  of  different  tenemenu,  Ex.  41 

Charging  defendant  with  committing  grievances 

by  way  of  recital  only,  Ex.  46 

No  misjoinder,   where   declantion    contained 

countt  on  bills  of  exchange  by  indorsee  against  the 
indorser  in  form  prescribed  by  Reg.  Qen.  Trin.  term, 
I  Will.  4,  sUting  that  defendant  pnmUed  to  pay 
bills,  and  commenced  and  concluded  in  form  of  a 
declaration  in  debt  i  and  alto  contained  the  indebi- 
laltu  counu  In  debt  What  a  tuffident  tutement 
of  plaintiff  being  public  officer  at  commencement  of 
acuon.  What  a  infflcient  redlal  of  an  act  of  parlia- 
ment, Ex.71 

-  Meaning  of"  rejoining  gratis,"  Ex.151 

RejecUnf  allegaiiona  at  surplusage,  Ex.  153 

Where  right  of  way  not  admitted  by  new  attign* 

ment,  Ex.  IM 

Non  attumptit,  by  ttatute  5  &  6  Vict  c.  122, 

may  be  pleaded  to  an  action  on  a  bill  of  exchange 
or  promissory  note,  Ex.  209 

— —  To  action  by  indorsee  of  promiuory  note,  defen- 
dant pleaded  that  the  note  wat  made  bV  plaintiff  and 
B;  that  whiltt  plaintiff  wat  bolder,  defendant  and  B, 
hit  partner,  delivered  to  him  nineteen  tigned  bills, 
which  were  referred  to  taxation ;  that  it  was  agreed 
that  the  balance  found  due  from  plaintiff  to  defen- 
dant ahould  be  applied  in  part  payment  of  the  note, 
anJ  that  the  balance  of  the  note  should  be  tecured 
by  a  Judgment  payable  at  certain  timet,  which  had 
eupted  before  tne  commencement  of  the  tuit ;  that 
taxation  wat  still  pending,  and  the  balance  not 
ascertained ;  and  that  defendant  and  B.  had  alwaya 
been  ready  and  wilting  to  apply  the  balance  due  to 
defendant  towardt  payment  oi  the  note,  and  on  the 
completion  of  the  taxation  to  secure  the  balance  of 
the  note  by  ajudgment:— Held,  a  bad  plea,  Bx.  231 

Declaration  that  plaintiffs  agreed  with  200  other 

pertont  to  endeavour  to  form  a  joint-ttock  company 
for  making  a  certain  railway ;  that  a  deposit  of  il.  2$. 
for  each  share  wat  to  be  paid  by  the  allotteet;  that 
the  plaintiflt  were  the  committee  of  management  of 
the  taid  company,  and  that  they  allotted  to  the 
defendant  twenty-five  iharet  in  the  said  company 
upon  the  terms  that  a  deposit  of  il.  2t.  per  share 
should  be  paid  by  the  defendant  on  or  before  tha 
9th  of  November  1845,  to  the  account  of  the  com- 
pany, to  certain  bankers  then  agreed  upon,  to  wit, 
BC,  of  all  which  premises  the  defendant  then  had 
notice:  the  declaration  then  averred  mutual  pro- 
misei,  and  alleged  that  although  the  plaintiffii  were 
alwayi  ready  and  willing  lo  fnliil  all  things  on  their 
paria,  and  although  the  9th  day  of  December  had 
elapted,  yet  the  defendant  did  not,  on  the  9th  day 
of  December,  pay  to  taid  bankert  the  depoait  of 
il.ie.:  fourth  plea,  that  plaintiBt  were  not  alwayt 
ready  and  willing  to  perfbrm  the  terms  in  the  decla- 
ration mentioned;  fifth,  that  defendant  had  not 
notice  of  the  said  teveral  premises  in  the  declaration 
mentioned;  sixth,  that  before  the  commencement 
of  the  suit,  plaintifii  and  company,  without  coiuent 
of  defendant,  agreed  to  abandon,  and  did  abandon, 
their  endeavours  to  form  the  company. — On  de- 
murrer, pleaa  held  bad,  and  declaration  good,  Ex. 
234 

De  hgmrid  a  good  replication  to  a  plea  of  the 

Tippling  Act,  24  Geo.  2.  c.  40.  1. 12,  to  a  dedara- 
tiun  for  goods  sold  and  delivered,  Ex.  246 

To  use  and  occupation  of  furnished  roomt,  plea, 

that  bi.-fore  defendanl  held  taid  roomt  under  plaintiff, 
be  held  tiiem  as  tenant  thereof  to  A.  B;  that  while 
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defendant  was  such  tenant  and  before,  8k.  A.  R. 
«s»i(;ned  to  the  plaintiff',  tie.;  that  the  occupation  in 

.  declaration  mentioned  waaa  eontinnation  or  tenancy 
under  A.  B,  and  that  defendant  paid  to  A.  B.  the 
nioitey  in  the  declaration  mentioned,  without  notice 
of  the  auignment,  nor  did  defendant  ever  ezpmaljr 
promiie  plaintiff  to  pjj  him  the  money  in  the  deda- 
railon  mentioned.  Verificatioo.^The  worda  "  nor 
did  the  derendant  ever  expreialy  promise,"  made 
the  plea  amount  to  Keneial  inue;  plea  good  without 
those  words,  Ex.  253 

Pleading — Objection  to  eonnti  by  reaaon  of  blaiika, 
Bx.  2j8 

De  tn/'uHd— Duplicity,  Ex.  S66 

Connt  on  a  charter-party  for  demnrrafie  and 

detention  of  the  ship,  ana  indebitatiu  count  for  de- 
murra)(e  are  ''in  apparent  violation"  of  the  Plead- 
inf(  Kules  of  Hilary  term  4  Will  4.  (.  5,  and  ought 
not  to  be  allowed:  Plait,  B.  JinentUnlt,  Ex.  288 

In  treipaaa,  fiiar<   claatum  /regit,  defendant 

pleads  that  close  waa  freehold  of  H.  and  tliat  de- 
fendants, as  his  servants,  and  by  his  command, 
committed  alleged  trespasses.  Plaintiff  replies  that 
defendants  did  not,  as  servants  of  H.  and  by  bis 
command  commit  lrespas<es.  On  special  demurrer, 
replication  bad,  involvmg  a  negative  pregnant,  Ex. 
299 

See  BUI  of  Exchanice-     Foreign  Attachment. 

Judgment  recovered.  Limitations,  Statute  of.  Set- 
off.   Slaying  Proceedings. 

Poor  £inii— Kight  to  appeal  against  order  to  pay  ex- 
penses of  Innaiic  pauper,  and  what  proper  appeal 
clause.  Q.B.  27 

^—  Where  sufficient  complaint  and  jurisdiction  ap- 
pears on  order  of  removal,  and  order  not  bad  tor 
directing  removal  on  dght  hereof,  and  what  a  good 
statement  of  inhabitancy.  Q.B.  37 

Birth  settlement ;  residence;  grounds  of  appeal; 

removal  of  widow  to  maiden  settlement ;  complaint, 
Q.B.43 

;  Question  for  jury  whether  overseer  has  complied 

with  demand  for  copy  of  poor-rate  within  a  reason- 
able lime,  Q.B.  67 

Settlement  by  serving  an  office,  Q.B.  93 

-  Authority  of  Poor  Law  Commissioners  to  order 
building  of  a  worklionse,  Q.B.  98 

— —  Time  for  giving  notice  of  appeal,  where  sessions 
held  at  two  different  places  in  the  county,  Q.B.  132 

-  Where  jndgment  not  conclusive  as  to  aeltlement, 
Q.B.  134 

— -  Where  examinations  sufficiently  shew  that  a 
binding  is  not  a  parish  binding.  What  objections 
majr  be  taken  undera  ground  of  appeal,  stating  thst 
notice  of  chargeability  accompanied  by  copy  of  the 
order  and  examinations  had  not  been  sent  to  appel- 
lant parish,  in  coiiformity  with  statute.  Where 
esse  IS  granted  by  Sessions,  party  taking  it  must 
rely  on  objections  there  stated,  or  may  abandon  case 
and  rely  on  such  other  otgectionn  as  may  be  raised 
on  a  etrtiorari.  but  cannot  do  both,  Q.B.  137 

— ^  Admissibility  of  parol  evidence  to  explain  entry 
in  minute-book  of  clerk  of  the  peace ;  tliat  pauper 
was  not  bom  in  the  parish ;  and  of  examination  of 
priaoner  under  sentence  of  transportation,  without 
evidence  that  he  was  a  prisoner  at  the  time  it  was 
so  tendered.  Q.B.  138 

Where  special  entry  by  Sessions  prevents  former 

order  from  opcratiitg  as  estoppel,  and  precludes 
appellants  from  giving  evidence  to  shew  that,  not- 
wltbsianding  such  special  entry,  questions  decided 
by  Sessions  affected  merits  of  settlement,  Q.B.  14S 

•^—  Effect  of  content  to  admit  doe  service  of  notice 
ofappeal  against  order  in  bastardy,  Q.B.  152 

Appeal,  Grounds  of — Identity — Examination, 

Q.B.  160 


Poor  Lam  Poor  Rate— ParocUal  Aaaesaawnt— 6  ft  T 
Will.  4.  c  96.— Order  of  Poor  Law  CommissiooeTV- 
Guardians — Discretion  as  to  Mode  of  taiaiag  Funds 
—4  &  5  WiU.  4.  c.  76  s.  106.— Certiarari.  aB.  162 

Reiusal  of  roandamus  where  Justices  have  de- 
cided on  disbelief  of  witness,  Q.B.  165 

Where  examinatiotts  do  not  disdoae  suS^cnt 

legal  evidence  of  order  to  bind  parish  apprentice, 
aB.  184. 

What  not  sufficient  sHatd/oew  evidence  of  reBef, 

aB.  199 

-  Question  as  to  evidenoe  to  infer  that  cow  shoald 
be  M  on  growing  produce  of  land,  Q.B.  218 

Mode  of  rating  a  brick-field,  Q.B.222 

.^—  Costs  on  abandonment  of  applicatian  for  odcr 
in  bastardy,  O.B.  224 

What  objections  Court  will  go  ioio  on  removal 

of  case  by  certiorari.  Where  evidence  of  seltie- 
menls  by  relief  may  be  received  at  Setaioaa,  Q.B.ttS 

-^^  Where  order  of  Seasioiu  not  coiidiuive  as  M 
aettlemcnt ;  and  where  evidence  admissible  to  shew 
former  order  quashed  on  the  merits,  Q.B.  299 

-  Notice  ofappeal,  alteration,  abandosunent,  ser- 
vice, as.  302 

Examiitations  stated  thai  panpcr  wsa  fifty-lhrcc 

years  of  age,  that  be  married  in  1812.  and  bad  never 
done  any  act  to  gain  a  aettlemcnt;  that  in  1814 
pauper's  lather,  whilst  residing  in  paiisb  B,  was  re- 
lieved by  palish  L. — This  not  a  suScicat  slauaient 
of  evidence  of  derivative  settlement  of  pauper  in  L, 
and  case  not  helped  by  evidence  at  Scssiooa,  that 
the  fxtlter  before  1812  and  always  afterwards  had 
resided  out  of  parish  L,  Q.B.  352 

—^  On  22nd  of  April  G.  O.  was  removed  alssie 
from  M.  to  D,  on  order  for  removal  of  himself  and 
family :  no  appeal  entered  against  order  or  removal : 
G.  G.  returned  to  H ;  and  on  23rd  of  December, 
being  again  chargeable,  waa  removed  with  his  fiunUy 

.  to  D,  under  same  order. — Overseers  of  D.  entcriog 
an  appeal  sgaiiut  removal,  at  next  January  srssini, 
too  late,  as  they  should  have  appealed  to  first  sessians 
after  order,  or  after  first  removal  of  O.  G,  Q.B.  354 

An  order  of  affiliation  is  sufficient  which  stales 

"  that  S.  (the  putative  father]  havii>g  been  served 
with  a  summons,  and  ump  appearing  in  punaancc 
thereof,  and  it  being  now  proved  to  ua  (the  iosticn) 
in  the  pretence  and  hearing  ^tht  allernrj/  atlemUnt 
on  behalf  of  the  said  S.  the  child  was  bom  a  baitarj 
&c.,  snd  we  having  tii  the  pretence  and  keminf  rf 
Ike  laid  allomey  attending  on  kehatf  tf  lit  mtd  S, 
heard  the  evidence  of  such  woman,  ac,  do  asQndce, 
ftc."  Form  of  order  in  schedule  to  8  Vict  c  Id. 
does  not  require  a  statement  that  evidenoe  givtn 
was  on  oath.  Regina  v.  lie  Jutlicet  tf  BtuU^glmm- 
thbrt  overruled,  Q.B.  374 

Construction  of  9  8c  10  Vict  e.  66.a.  1,  en  right 

of  appeal,  where  order  of  removal  made  beware  act 
passed,  Q.B.  396 

' Righttoappealagainstorderofremoval.ticatiag 

actual  removal  as  the  grievance,  Q.B.  417 

Place  of  marriage  need  not  be  stated  in  etsnrf»- 

ation.  What  statement  does  not  shew  eompKaiKe 
with  9  8c  10  WiU.  3.  clL  Caaes  from  Sessiasa 
should  raise  a  question  which  will  deddc  the  aoMal, 
aB.423 

Order  as  to  settlement  oftonatic  not  witUn4ft5 

Will.  4.  c.  76.  s.  79.  Sect  60.  of  9  Geo.  4.  c.  40.  bsI 
applicable  to  orders  of  mafanenaocc,  Q.B.441 

Relief  given  by  relieving  officer  of  uoioa.  when 

binding  on  a  parish.  What  examinations  are  to  be 
sent  with  order.  Q.B.  443 

Poor  Law  Commiitionert—hnt  power  under  4  4  5 
Will.  4.  c.  76.  s.  40.  to  direct  overseers  of  i«staaU^ 
comprised  in  a  union,  to  meet  and  appoiat  a  i 
ing  officer  at  eleeiion  of  guardians  for  Ih* 
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Orilers  made  by  Poor  Law  Cemminionen  can  only 
be  quettioned  by  being  brought  into  the  Queen  s 
Bench  by  certiormri,  Q.B.  Ui 

Paor  Rale.    See  Handamu*.    Rale. 

PosUa — cannot  be  altered  by  inlrodudiig  a  new  aver- 
ment. The  Jadge  who  tried  the  caute  may  modify 
its  language,  but  the  Court  will  net  interfere.  In 
ejectment  each  of  two  counts  claimed  one  ''paMore 
gale"  and  one  '*  cattle  gale ;"  caiiae  being  referred, 
arbitrator  (bund  leisor  of  plaintiff  entitled  to  three 
"pattare  gate<;"  po«tea  described  the  tenements 
as  "three  pasture  gates,  known  sometimes  as  pas- 
ture gales,  sometimes  as  cattle  gales;"  and  an  afii- 
daTit  was  filed  stating  that  they  were  known  by 
either  name. — The  Court  made  the  poslea  conform- 
able to  the  award,  Q.B.  337 

Postmark — how  to  be  proied,  Ex.  49 

PeBwr— S,  upon  her  manian  with  B,  surrenders 
copyhold  lands,  tu  intent  inst  lord  might  regrant 
them  to  use  of  8.  until  marriage,  and  then  to 
■se  of  B,  for  life,  and,  after  his  death,  to  S,  for  life, 
and  after  her  decease,  to  use  of  such  child  or  children 
of  the  marriage,  and  for  such  estate  and  interest  as 
S,  by  any  deed  or  will  should  inTest,  direct,  or  ap- 
point, and,  for  want  of  such  limiution,  ftc,  to  use 
of  all  the  children  of  marriage,  as  tenants  in  com- 
mon, and  heirs  of  their  bodies,  &c. ;  if  only  one 
child,  to  such  child,  and  heirs  of  his  or  her  body, 
&Ci  in  deftoh  of  issue,  in  trust  for  8,  her  heirs  and 
assigns.  After  marriage,  and  two  sons,  1.  B.  and 
W.  B,  S,  by  will,  referring  to  the  surrender,  and  her 
power  imder  it,  gave,  directed,  and  appointed  these 
lands  "  unto  my  son  J.  B,  and  to  hb  heirs  and  as- 
signs for  ever,  trom  and  after  decease  of  B ;  but  in 
caue  neither  of  my  sons  shall  be  living  at  decease  of 
B,"  thenandin  that  case  happening,  unto  herfklher- 
in-law,  and  his  heirs  and  assigns,  in  truu  for  sale. 
Subseijuenlly,  other  children  of  marriage  were  bom. 
S.  having  died,  i.  B,  her  eldest  son,  was  admitted, 
but  he  died  in  lifetime  of  hit  father  B,  wlio  retained 
pusaession  till  bis  death.  At  the  time  of  his  death 
there  were  five  children  of  the  marriage  living,  and 
also  O.  (lessor  of  the  plaintiff  ),  the  youngest  son 
and  customary  heir  uf  J.  B ;  and  each  of  those  per- 
sons was  admitted  to  one-sixth.  In  action  by  U,  to 
recover  six-sevenths  of  the  property, — Held,  that 
although  the  surrender  did  not  expressly  proride 
for  the  making  of  an  appointment  by  S,  during 
her  covertnre,  an  appoiniment  made  by  her  during 
that  period  waa  not  void.  Hut  also,  (hat,  as  8.  had 
no  power  to  make  an  appointment,  under  the  dr- 
cunuUnras,  in  fitvour  of  her  fklher-in-law  A,  and 
the  appointment  in  favour  of  1,  B.  was  so  mixed 
up  with  the  ulterior  appointment  to  A.  as  to  render 
it  imposrible  to  separate  the  two  gifis,  execution  of 
power  was  bad,  and  O.  could  not  recover,  C.P.  64 

Praeliet—tM  to  pleading  puis  darrein  eaHlimtmnre  after 
commencement  of  aittings,  Q.B.  SI 

—  a<  to  allowing  second  application  for  mandamus 
on  same  aflidavits,  Q.B.  127 

as  to  adding  plea  after  judgment  on  demurrer, 

&P.95 
as  to  shortening  time  for  shewing  cause,  to  save 

statute  as  to  limit  of  retired  partner's  liabilily,  C.  P. 

203 
— —  Entering  appearance  without  personal  serrice. 

Sec  Appearance. 

See  Attorney  and  Solicitor.  Distringas.  Judg- 
ment aa  in  case  of  Nonsuit. 

Preregalht—On  information  against  defendant  for 
dteging  a  ditch  and  erecting  a  fence  upon  the  soil 
ola  forest,  and  plea,  that  same  place  in  which,  &c, 
was  not  now,  nor  was  any  part  thereof,  parcel  of  and 
within  Ihe  said  supposed  forest  motio  et  farmd : — 
Held,  on  demurrer,  that  this  was  not  an  information 


of  intnuion  into  the  Urndt  o{  the  Crown;  but  an 
information  in  the  nature  of  an  action  of  trespass  on 
the  case  for  the  injury  to  incorporeal  right  of  forest 
by  interferini;  with  the  game,  and  that  the  defrn- 
dini  was  nnt  bound  to  plead  title  to  the  land  in- 
closed by  him.  Ex.  262 
Prerogalhe.    See  Injunction.    Patent 
/'remmptfon— of  seisin  of  a  freehold,  C.P.  S7 
- —  that  inclosure  by  tenant  is  made  for  the  benefit 

of  landlord,  Ex.58 
Priveipal  and  Agent — Delivery  of  cheque  by  defen- 
dant to  part^  employed  by  him  to  raise  money, 
where  a  delivery  to  party  advanring  the  money, 
as.  239 

i^ight  of  principal  describing  himself  in  written 

contract  as  agent  of  others  whom  he  names,  lo  sue 
on  Ihe  contract  In  his  own  name,  Bz.  79 

See  Money  had  and  received.    Kailway. 

Prmeipal  and  Paetor—'So  principle  of  bw  by  which, 
independently  of  contract,  antnority  is  given  to  a 
fiictor  (after  notice  to  his  principal)  to  tell  at  any 
time  for  repayment  of  advances,  without  reference 
to  its  being  fur  the  interest  of  the  principal  to  sell  at 
that  time  and  fur  that  price.  Ouaere.— W  heiher 
such  contract  can  be  inferred  frum  statements  in 
pleas,  and  whether  they  aSbrd  sufficient  answer  lo 
action  against  factor  for  selling  without  orders,  C.P. 
39 

Principal  and  Suretg — Defendant  not  discharged  by 
reason  of  plaintiffs'  having  supplied  R.  J.  with  ale, 
&C.  to  an  amount  exceeding  50/.  upon  credit,  but  in 
any  event  on  default  of  principal,  defendant  liable 
lo  the  extent  of  iOi.,  where  to  action  on  bond  for 
260/..  defendant  act  out  en  oyer  condition  of  bond, 
which  recited  that  R.  J.  had  agreed  to  become 
tenant  tu  plaintiffs  of  a  public-house;  that  it  was 
stipulated  that  he  should  lake  from  them  Ihe  ale, 
wine,  &e.  to  be  eomumed  there;  tiiat  he  should 
become  bound  with  a  surety  to  pay  for  the  same  to 
the  amount  of  SO/,  before  ne  tho)|ld  have  a  froh 
supply,  as  long  ns  he  should  coniiime  tenant  of 
plaintiffs ;  that  when  he  should  cease  to  be  their 
tenant,  surety  should  be  lisble  to  plaintiffs  in  luch 
sum  not  exceeding  601.,  as  R.  J.  might  then  owe 
the  plaintiffi  for  ale,  ftc,  and  condition  then  stiiied, 
that  if  R.  J.  should  pay  the  plaintiffi  for  all  ale 
received  Iromthem  toananiouui  not  exceeding  Ml, 
before  he  should  have  a  fresh  supply,  and  when  he 
should  become  indebted  to  them  in  that  sum,  and 
if  he  should  pay  them  (brail  sums  which  he  should 
owe  theiD  for  ale.  &c.,  not  exceeding  SOI.,  when  lie 
should  cease  to  be  tensnt,  obligation  was  to  be  void ; 
and  ptaintifis  permitted  R.  J.  to  became  indebted  to 
them  in  a  larger  amount  than  SOA,  Ex.  20 

—  Plaintiff,  a  shareholder  in  a  banking  eo  partner- 
ship, became  snrety  for  money  advanced  by  co- 
partnership to  defendant,  who  afrerwaids,  by  a 
composition  deed,  to  which  plaintiff  and  bank  were 
parlies,  assigned  his  property  to  trustees  for  benefit 
of  his  creditors,  by  which  deed  rights  of  creditors 
against  sureties  were  reserved  Plaintiff  having 
been  compelled  to  pay  debt  to  bank,  entitled  to 
recover  amount  from  defendant,  Ex.  IIS 

Pritmer — Admission  of,  to  ball,  where  conviction 
brought  up  by  certiorari,  until  case  determined, 
Q.B.  SS 

Reiiual  to  discharge  prisoner  out  of  custody  on 

hhi  affidarit  that  plaintiffhad  died  in  1836,  and  that 
he  had  been  informed  and  believed  that  no  legal 
personal  representative  of  plaintiff  had  revived 
action,  or  had  taken  any  proceedings  whatever  since 
death  of  plainiiff,  Kx.  204 

Prinltge  »J  Home  afComnmui.    See  Parliament. 

PrMleged  CommuniealioH — Where  an  agreement  is 
made  by  two  parties.  In  presence  of  their  respective 
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attornici,  nnnmunkatiam  made  by  one  to  bit 
attorney,  in  the  bearing  of  the  othen,  are  not  pri- 
vileged. Bx.209 

Privily.    See  Co'enant. 

ProbaU  Duty—V/htn  elTecta  of  (eaUtor  litiule  in 
two  proTinca,  and  exeeutori  obliged  to  talte  out 
two  probatet,  (liey  are  not  entitled  to  a  return  of 
probate  duty,  upon  ahewing  they  liave  paid  dcbta 
out  of  general  eifecu  of  teslalor,  by  which  effecta 
are  reduced  to  an  amount  upon  which,  if  one  pro* 
bate  only  had  been  neceaaary,  a  leaa  duty  would 
have  been  payable  than  haa  been  paid.  Semble — 
Rule  of  Commiationer*  of  Slampa,  in  luch  caaea,  to 
apportion  debta  rateably  to  peraonal  ettale  in  each 
prorince,  a  fair  and  equitable  one,  and  warranted  by 
5  &  «  Vict.c.  89.  a.  23,  Q.B.  7S 

Proceu — Copy  and  aervice  aet  aaide,  where  writ  of 
aummona  indorted  "  This  writ  waa  iaaued  by  A.  ft  B, 
of,  ftc.  agenM  for  J.  T,  of  the  dty  of  Bzeter,  in  the 
county  M  Devon,  the  plaintiff  within  named,"  Q.B. 
33 

Deacription  of  residence  of  defendant  ambignooa 

and  inaumcient  under  statute  2  W  ilL  4.  c.  39,  and 
service  of  writ  upon  a  director,  in  county  of  Middle- 
sex, bad,  and  person  served  majr  avail  himself  of 
both  these  grounds  forsetling  it  aside,  where  writ  of 
summons  described  defendanta  aa  "  Pilbrow's  At- 
mospheric Railway  and  Canal  Propulsion  Company, 
now  or  late  carrying  on  buaineas  in  King  William 
Street,  in  the  city  of  London ;"  eompany  had  been 
completely  registered  pursuant  to  statute  7  &  8  Vict, 
c.  1 10,  and  No.  6,  King  William  Street,  London,  waa 
registered  as  their  place  of  business ;  they  afierwards 
discharged  their  secretary  and  clerks,  and  gave  up 
their  place  of  basinets,  but  no  other  place  of  buti- 
iMsa  waa  taken  or  registered  by  them,  and  there 
were  no  means  of  serving  the  writ  but  upon  a 
director,  C.P.  11 

Writofsummonsnotaetaside,whereitdeacribed 

defendant  as  <■  The  Right  Honourable  Haron  Suf- 
field,"  true  docription  being  "The  Right  Honour- 
able Edward  Vernon  Harbom  Baron  Suffield,"  or 
where prirnpe  granted  for  aliai  writ,  and  by  miatake 
pluritM  writ  bad  issued,  C.P.  234 

Copy  of  a  writ  of  summons  directed  to  "  J.  S., 

Ute  of  B.  in  the  county  of  York,  but  now  in  the 
Caatle  of  York,  in  the  city  of  York,  merchant" — not 
aet  aside  on  ground  of  its  not  slating  correctly  the 
place  where  debtor  was  supposed  to  be,"  puisusnt 
to  2  &  3  Will.  4.  c.  39,  as  afBdavit  did  not  sufficiently 
negative  existence  in  city  of  York  of  a  place  called 
"  the  Castle,"  affidavit  suting  ■'  that  the  said  Castle 
of  York  was  not  situate  in  the  city  of  York,  but  was 
wholly  situate  in  the  county  of  York,"  Ex.  39 

Prohibition — Proceedings  in  pursuance  of  statute  in 
suit  by  nominee  of  bishop  duly  authorized,  in  Con- 
sistory Court,  to  recover  from  a  clergyman  one- third 
of  profits  of  bis  benefice  on  account  of  his  non- resi- 
dence therein,  being  the  penalty  imposed  by  1  ft  3 
VicL  c.  106.  s.  32,  and  decree  of  the  Conaistory 
Court  pronounced  that  defendant  was  rector  of 
rectory  and  parish  church  of  W,  being  lawfully 
inaliluted  and  inducted  thereto ;  and  that  by  non- 
residence  he  had  forfeited  one-third  part  of  annual 
value  of  benefice  of  W,  and  condemning  him  in 
payment  of  such  third  part,  &c  with  costs :  amount 
of  such  third  part  of  the  annual  value  of  his  said 
benefice  and  of  such  costs  to  t>e  ascertained  in  usual 
manner  by  registrar  of  the  court.  Sentence  con- 
firmed on  appeal,  in  Arches  Court  and  in  Privy 
Council.  On  subsequent  motion  lor  prohibition  to 
Consistory  Court  sgainst  proceeding  further  in  the 
ault, — Held,  in  accordance  with  decision  of  Arches 
Court  and  Privy  Council  upon  same  poinu  raiaed 
in  appeal  before  them,— first,  that  this  waa  not  a 


criminal  proceeding  within  the  3  ft  4  Vid.  c.  86.  s.  23, 
and  therefore,  that  it  was  nnnereasary  tliat  the  coo- 
ditions  precedent  ibr  a  criminal  proceeding  according 
to  that  statute  sboold  have  been  iaifilled :  aecoodly, 
that  it  sufficiently  appeared  that  defiendaat  held  a 
benefice  with  core  of  souls;  thirdly,  that  aentence 
was  not  illegal,  for  directing  amount  of  third  part  of 
tbeannualvahicof  the  benefice  to  be  ascertained  by 
the  registrar,  Q.B.  82 

Prtmittorg  ATote— Negotiability  of,  where  payable  to 
maker's  own  order,  Q.B.  44«;  El.  tS 

' What  instmment  is  not,  Ex.  31 

See  Bankers'  Notea.     Bill  of  Ezcfaaoge.    Gaa- 

rantie.     Pleading. 

PnoeaUt  0eW— What  U  not,  C.P. 81 

Pablie  Q^cr— Death  oC    See  Abatement. 

Qaarttr  St$$iomi  —  Jarisdiction  —  Power  to  renile 
judgment  from  one  srsaions  to  another,  Q.B.  448 

Quo  iTarraato— In  1556  landa  ar^dcmiaed  by  Sir  J.  P. 
to  tmsteea,  for  providing  a  weekly  allowanee  aad 
almsbousea  for  ax  poor  men  of  parish  E ;  and  aba 
for  finding  a  schoolmaster,  to  preach  twice  a  year  in 
parish  charcb  of  B.  By  charter  of  Jamea  L  boapital 
and  school  are  incorporated  by  the  name  of  "  the 
master,  schoolmaster,  ftc  of  Sir  J.  P,"  and  charity 
and  appointment  of  maater  subsequently  regulated 
by  a  private  act  of  pariiament.  InCovmation  in 
nature  of  911a  Korramto  will  not  lie  in  respect  of 
office  of  master,  Q.B.  89 

Jiii*li<>a»— Circumstance  that  joint-stock  company  is 
eatabushed  for  execution  of  railway  reqairing  autho- 
rity of  parliament,  prevenu  26ih  section  of  7  ft  ( 
Vict.  c.  110.  from  rendering  sale  of  aharea  befan 
complete  registratioo  iUegid.  To  dedaratioa  for 
goods  sold,  ftc.  defendant  pleads  that  goods,  ftc. 
were  acrip  certificates  of  shares  in  a  joint-stock  com- 
pany, called  the  Q.  U.  Railway  Company,  which 
joint-stock  company  (not  being  a  banking  company, 
or  school,  or  scientific  or  Uteiary  inatitulioa,  at 
friendly  society,  &e^  was  formed  after  the  1st  of 
November  1844 ;  and  that  company  had  not,  at  any 
time  before  sale,  obtained  a  certificate  of  complete 
registration.  Replication,  that  company  was  a  rail- 
way company,  the  purposes  of  which  could  not  be 
carried  out  without  toe  autiuuity  of  parliancnt, 
within  meaning  of  proviso  in  2nd  section  of  that  act 
(setting  it  oat);  and  that  it  had,  within  twelve 
months  befure  sale,  ^c.  uL:x;iLd  i  cert! r.u.u  ^  f  ^.'^ 
visional  registration,  an  answer  to  plea.  Replicatioii 
to  similar  plea,  that  joint-siock  company  was  a 
company  for  executing  a  work  which  could  not  be 
carried  into  execution  without  authority  of  parlia- 
ment, good.  Plea,  setting  up  illegality  of  sale  of 
shares  under  statute,  without  negativing  excepiioD 
in  2nd  section,  as  to  banking  companies,  sciioola, 
&c.  ill  on  general  demurrer,  Q.B.  20 

Kcfusal  ol't'ourt  to  stay  separate  actions  against 

several  provisional  committee-men,  Q.B.  37 

Party  claiming  compensation  under  railway  act 

and  agreeing  to  refer  his  claim  to  arbitration,  iiutead 
of  taking  verdict  of  a  jury  under  provisions  uf  iU- 
tute,  where  deed  of  reference  and  award  silent  about 
costs,  is  not  entitled,  on  account  of  award  in  bii 
favour,  to  receive  co&ts  according  to  provisions  of 
act,  as  if  jury  bad  given  a  verdict  in  his  favour, 
Q.li.  304 

.  Where  eleven  separate  actions  for  same  cause  of 

action  brought  against  eleven  members  of  provi- 
sional railway  committee,  Court  refused  to  ^tay  pro- 
ceedings in  each  of  the  actions  except  surh  one  aa 
plaintitf  should  elect.  Quttre — Whether  they  woold 
have  stayed  proceeding>»,irdefendants  had  consented 
to  i>e  bound  by  verdict  in  one  action,  C.P.  3 
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Aoi/miy— By  ruleofthe  Hull  Stork  Exchange  brokers 
■re  indiiridually  reiponsible  to  each  other  for  folRI- 
ment  of  their  contracts.  l'Uinti(r,  a  broker  of  that 
exchange,  sold,  on  behalf  of  defendant,  to  one  R,  also 
a  broker,  railway  shares  then  in  the  course  of  regia- 
tration.  Defendant  refused  afterwards  to  complete 
contract ;  but  no  ctinTtyance  of  shares,  as  required 
by  8  Vict  c  16.  ss.  14,  15,  was  erer  tendered  him  to 
execute.  R.  subsequently  purchased  shares  in  the 
railway  at  a  higher  price,  in  the  place  of  those  oon> 
tracted  for,  ana  plaintiff  paid  him  the  difference, 
after  notice  from  defendant  not  to  make  the  pay> 
ment.  Payment  by  plaintiff  before  transfer  ten- 
dered to  defendant,  a  payment  in  his  own  error, 
and  which  he  is  not  entitled  to  recover  against  de- 
fendant, in  action  for  money  paid  to  his  use ;  and 
letter,  written  by  defendant  to  plaintiff,  requesting 
all  further  communicaliona  to  be  made  to  his  atlor- 
ney,  does  not  dispense  with  lender  of  transfer, 
C.P. 18 

■^—  Assumpsit  for  money  had  and  received  against 
Great  Western  Railway  Company  to  recover  the 
difference  between  sums  the  company  charged 
plaintiff,  and  those  which  they  generally  charged 
lor  the  conveyance  of  goods  on  the  riiwty,  an 
action  for  something  done  in  pursuance  of  their  act 
of  incorporation,  5  £  6  W  ilL  4.  c.  evil,  or  in  execution 
of  the  powe  rs  or  authorities  made  or  given  by  it,  and 
under  s.  233.  they  are  entitled  to  notice  of  action, 
C.P.  7J. 

Where  prospectas  iasued  b^  projected  railway 

company  givea  names  of  a  provisional  oommittee,  and 
also  of  a  committee  of  maoagenient,  and  one  clause 
empowers  committee  of  management  to  apply  the 
funda  of  the  company  for  all  expenses  incurred  in 
formation  of  company ;  committee  of  management 
are  not  thereby  empowered  to  pledge  credit  of  pro- 
visional committee  for  advertisemenu  inserted  m  a 
newspaper,  and  verdict  of  a  jary  to  this  effect  right, 
C.P.  240 

—  Plaintiff  having  in  rooming  agreed  to  sell  rail- 
way scrip  to  defeiulant,  defendant  in  the  afternoon 
of  same  day  ^gned  document,  with  a  view  to  its 
beinit  shewn  to  plaintiff:  "  Bought  of  N.  K.  (plain- 
tiff) Bfty  shares  in  the  H.  H.  and  B.  Railway  Com- 
pany, at  lot  per  share":  Held,  that  contract 
between  the  parties  was  contained  in  this  document ; 
that  it  required  an  agreement  stamp,  although 
signed  by  defendant  only;  and  that  sale  of  railway 
scrip  was  not  a  sale  of  "  goods,  wares,  or  merchan- 
disc,"  within  the  meaning  of  the  exemption  in  the 
Stamp  Act,  SS  Geo.  3.  c.  184.  Sched.  Part  I,  tit. 
■  Agreement,'  Ex.  18 

Doctrines  as  to  liabilities  of  provisional  com- 
mittee-men, as  propounded  by  the  Court  in  Reynell 
«i  Lewis  and  Wyld  e.  Hopkins,  Bx.  SS 

' Inauffieieney  of  plea  bv  broker  in  action  for 

money  had  and  received,  Inat  the  money  was  re- 
oeived  for  the  sale  of  scrip  shares,  and  that  (he  com- 
pany had  not  been  registered.  Clause  at  the  end  of 
section  2.  in  7  &  8  Vict.  c.  110.  an  exception  and 
not  a  proviso ;  and  defendant  ought  to  negative  in 
his  plea  that  company  was  one  which  could  not  be 
carried  into  execution  without  the  authority  of  par- 
liament. Ptr  Alitrion,  B.,  assuming  sale  to  be 
illegal,  defendant,  who  had  received  proceeds  from 
purchaser,  could  not  refuse  to  pay  them  over  to 
seller,  on  ground  of  the  illegaliiy  of  transactions, 
Ex.44 

—  Construction  of  ss.  106,  148,  163,  and  165,  of 
Croydon  Railway  Act,  as  to  bye-law,  whereby  a 
passenger  not  praaadng  or  delivering  up  his  ticket, 
was  to  tie  required  to  pay  the  Eire  from  the  place 
where  the  train  originally  started,  not  being  a  bye- 
law  impoaing  a  penally  or  ibrfeitare,  and  arrest  of 


a  passenger,  not  producing  his  ticket,  and  refusing 
to  pay  the  fare  from  the  place  where  the  train 
originally  started,  being  illegal.  Qiuere— Whether 
165th  seciion  gives  power  to  apprehend  a  person, 
except  for  an  offence  against  the  act  of  parliament 
itself.  Quart,  also,  whether  bye-law  a  reasonable 
and  valid  bye- law,  Bx.  89 
Railwau — IStb  of  October  defendant  bought  of  plain- 
tiffs 100  railway  shares,  to  be  paid  for  on  3Ist  of 
October.  14tb  of  October  a  call  was  made  upon  the 
shares,  let  of  November  plaintiSk  applied  to  de- 
fendants fora  name  to  be  inserted  in  deed  of  transfer, 
which,  by  custom  of  share-market,  was  to  be  pre- 
pared by  vendors.  Defendants  refused  to  give  a 
name,  and  subsequently  on  a  tender  of  shares  de- 
clined to  accept  them.  Plainti&  had  not  paid  the 
calls  due  upon  the  shares.  On  action  against  de- 
fendants fur  price  of  shares,  plaintU&  were  entitled 
to  the  verdict  on  issue  raised  on  plea  that  they  wera 
not  ready  and  willing  to  transfer  shares,  as  they 
were  in  a  condition,  by  paying  the  calls,  to  make 
a  valid  tranfer.  Per  Parke,  B.~A  call  may  be  con- 
sidered to  be  made  as  soon  as  a  notice,  announcing 
that  directors  have  resolved  to  make  a  call,  has  been 
sent  to  shareholders,  Ex.  180 

-  In  actions  on  contracts  arising  out  of  railway 
roalten,  particulars  of  demand  must  be  as  explicit 
as  possible,  Ex.  207 

What  a  sufficient  delivery  of  attorney's  bill  in 

action  against  provisional  committee-man,  Ex.  283 

V\  hat  scrip  certiflcate  not  an  accountable  receipt 

vrithin  1 1  Geo.  4.  &  I  Will.  4.  c.  66.  s.  10,  Ex.  296 

-^—  Enlarging  rule  for  judgment  as  in  case  of  a  non- 
suit against  provisional  committee-men,  Ex.  31 1 

See  Company.  Covenant  Ejectment  Pro- 
cess. 

RaUwaySerip.    See  Vendor  and  Purchaser. 

Rate — where  a  proposition  for  a  church-rate  was 
r^ected  by  a  m^orityof  the  parishioners  assembled 
in  vestry,  pursuant  to  a  monitian  from  the  ecclesias- 
tical court ;  and  the  churchwardens  proceeded  to 
\tj  a  rate  of  their  own  authority,  with  the  consent 
of'^the  minority  of  the  vestry  meeting ;  and  a  rateable 
inhabitant  of  the  parish,  who  bad  refused  to  pay  bis 
proportion  of  this  rate,  when  before  the  Justices, 
put  in  a  vrritten  notice,  which  stated,  first,  a  protest 
against  church-rates  in  general,  as  being  unscrip- 
tural  and  oppressive ;  secondly,  a  declaration  that 
plaintiff  would  not  contest  the  validity  of  the  rate  in 
the  ecclesiastical  court;  and,  lastly,  that  he  would 
commence  actions  in  the  courts  of  common  law 
against  all  persons  concerned  in  any  proceedings 
connected  with  the  rate  which  he  might  be  advised 
were  illegal ;  and  at  the  time  of  the  hearing,  the 
Justices  were  avrare  that  the  plaintiff  disputed  the 
right  of  the  minority  to  impose  a  church-rate : — 
Held,  that  this  amoanted  to  a  notification  of  an  in- 
tention to  dispute  the  validity  of  the  rate  so  as  to 
oust  the  jurisdiction  of  the  Justices  under  53  Geo.  3. 
c.  127,  Q.B.  322 

-  A  distress  warrant  may  issue  agidnst  any  one  of 
a  number  of  tenants  in  common  refusing  to  pay  the 
amount  of  a  rate  assessed  on  all  of  them.  Notice  of 
allowance  of  rate  need  not  shew  how  the  rate  was 
allowed.  Where  rate  allowed  by  police  magistrate, 
notice  need  not  allege  allowance  at  a  police  court 
Kate  not  invalid  under  6  8c  7  WilL  4.  c  96.  s.  2.  for 
not  following  in  precise  words  the  prescribed  form 
if  it  is  duly  signed  by  churchwardens  and  overseen 
before  it  is  allowed,  Q  B.  385 

The  occupation  by  the  corporation  of  London  of 

Bethlem  Hospital  and  of  the  house  of  occupations  in 
Bridewell  Hospital,  held  to  be  for  public  purposes 
only,  and  not  a  beneficial  occupation,  and  that  they 
were  not  rateable  under  a  local  act,  which  impoaed 
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a  rate  upon  all  persoiu  who  ihould  hold,  use,  occupy, 
or  possess  land,  &c.  in  the  parish  in  which  they  were 
situated,  aB.  392 
Aa/«— Validity  and  forms  of  borough  rate*  and  watch- 
rates,  Q.B.  397 

Invalidity  of,  where  made  at  one  Tcstry  meeting, 

signed  at  another,  and  no  notice  of  purpoae  for  which 
meetinswas  held,  Q.B.  435 

Mode  of  apportioning  rate  on  water  company  in 

several  parishes.  Q.B.  440 

——  What  <<</ac<o  the  church  of  the  place  for  afBz- 
ing  notice  for  the  purpose  of  publication.  Form  of 
warrant  of  distress,  Ex.  i&i 

See  Highway. 

Ratifkaticm.    See  Inbnt 

Rijoimmg  gratis— Tenat,  "  rejoining  grati*"  do  not 
extend  to  a  Joinder  in  demuner,  and  therefore 
where  defendant,  who  is  under  terms  of  rejoining 
gratis,  pleads  pleas  which  are  demurred  ta»  he  is 
bound  to  join  in  demurrer  without  a  ruh  for  that 
purpose,  but  he  is  not  bound  to  do  so  without  a 
dtmand  of  Joinder ;  and  ttmbU,  f>er  Aldtrnm,  B.,  if 
under  such  circumstances  a  joinder  be  demanded, 
the  defendant  would  be  bound  to  join  in  demurrer 
within  twenty-four  hours,  Ex.  l&l 

BtUttt—ffftia  to  one  of  two  Joint  and  several  obligors, 
without  notice  to  the  other  obligor,  a  release  as  to 
both;  but  where  such  release  contains  a  proviso 
that  release  shall  not  be  construed  to  extend  to  pre- 
judice obligee's  rigfat  to  enforce  payment  ■8*iiut 
the  other  obligor,  toe  proviso  restrains  the  eSect  of 
release,  and  debt  of  other  obligor  is  not  eztinguiahcd, 
C.P.  75 

Btplevin — Avowry  by  bailiff  of  a  manor,  justifying 
seixure  as  a  distress  for  an  amerdament,  stating 
that  plaintiff  had  unlawfully  obstructed  juion  of 
manor  in  their  examination  of  weights  and  mea- 
sures, and  that  the  Jury  bad  presented  that  plaintiff 
had  so  obstructed  tMm,  whereupon  he  was  amerced, 
&C.,  is  bad,  on  special  demurrer,  for  not  stating  in 
what  the  obstrtution  consisted,  Ci.B.  13 

-  In  replevin,  avowry  alleged  that  B.  was  seised  of 
fee  and  right  of  and  in  an  annual  fee  &nn  rent, 
payable  for  and  issuing  out  of  dwelling-house  in 
wUch,  &c,  and  Justifi^  distress  for  arrears  of  fee 
farm  rent  Issue  Joined  upon  a  plea  in  bar, 
denying  that  B.  was  so  seised  of  fee  farm  rent 
After  verdict  for  defendant,— upon  motion  in  arrest 
of  judgment,  it  is  too  late  to  object  that  avowry 
ought  to  have  shewn  origin  of  the  rent,  this  being 
at  most  a  defective  statement  of  title  cured  by 
verdict  tiii«r<— Whether  objection  would  have 
prevailed  upon  demurrer,  Q.B.  174 

Rtquettt,  Ccurl  o/— Where  defendant  bound  by  his 
own  representation  of  the  place  where  he  lived, 
and  on  the  faith  of  which  credit  was  given  so  as  to 
preclude  him  from  entering  suggestion  to  deprive 
plaintiff  of  costs.  Judgment anoexecution regular 
where  no  suggestion  on  record,  Q.B.  143 

Where  an  action  for  a  debt  recoverable  in  a  court 

of  re<)ursts  was  commenced  in  a  superior  court, 
after  the  passing  of  the  9  ft  10  Viet  c  95,  but  be- 
fore sny  county  court  had  been  established  in  the 
district  pursuant  to  the  provision*  of  that  act.  and 
the  Court  of  Requests  Act  provided  that  a  plaintiff 
should  have  no  costs  when  be  sued  in  a  superior 
court  fora  debtreooverable  in  the  court  of  requests, 
plaintiff  held  not  entitled  to  cosu,  Q.B.  34S 

Insufficiency  of  affidavit  on  motion  to  enter 

suggestion  under  Middlesex  Court  of  Bequests  Act, 
which  described  defendant  as  of  No.  51,  Bedford 
Row,  Holbom,  in  county  of  Middlesex,  and  stating 
that  at  commencement  of  the  suit,  he  was,  and  ever 
since  hath  been,  and  still  is  inhabiting  and  resident 
in  Bedford  Bow  aforesaid,  and  that  for  and  during 


all  that  time  he  was,  and  still  is  liable  to  be  som- 
nened  to  the  Court  of  Requests  held  at  Kingsgate 
Street,  Holbom,  aforesaid,  it  being  consistent  with 
this  affidavit,  that  at  time  of  commeneeBient  of 
action  plaintiff  was  resident  in  a  part  of  Bedford 
Row  not  in  Middlesex,  and  Court  will  not  take 
judicial  notice  that  whole  of  Bedford  Row  was  in 
Middlesex :  or  that  Court  of  Requests  kx  Middle- 
■ez  wa*  held  in  Kingagate  Street,  C.P.  87 

RtfutlM,  Court  tf.    See  Coats. 

JUtwntag  (^fictr.    See  Poor  Law  Commissioncia. 

Kttttnu — Party  who  distils  spirits,  whatever  may  ke 
their  ulterior  use,  a  distiller  witihia  6  Geo.  4.  c  SO. 
*.  6 ;  and  theretnre  defendant,  who  distilled  alcebol 
to  be  made  into  sweet  spirits  of  nhie  by  the  addition 
of  nitric  acid,  a  distiller  widun  llie  act,  and  requires 
a  licence,  Ex.  63 

SnertMH.    See  Eviction. 

Rmnkmer.    See  Nuisance. 

RtgU  to  befin.    See  Interpleader.    New  TriaL 

BmuUtg.    See  Deed. 

R^t—Keg.  Otn.  HU.  term  4  Will  4.  r.  S,  aB.  «l 

Reg.  Oen.  T.  4  WiU.  4.  pL  S,  Ex.  9 

Sal/ord  Paring  Jet.    Sec  Statute. 

Sctrt  facia* — Plaintiff  baring  obtained  a  verdict 
against  defendants,  sul^ect  to  a  special  case,  with 
liberty  to  turn  same  into  a  special  verdict,  obttiBed 
judgment  on  the  special  case.  Deiiendant*  then 
brought  a  writ  of  error ;  after  which  on  ISth  af 
August  1845,  the  then  plaintiff  died,  having  mad* 
present  plaintiff  his  exccntor.  In  December  1345, 
judgment  below  was  affirmed.  Defendants  havinc 
sued  out  a  vrrit  of  error  in  Hcmae  of  Larda.  and 
assigned  errors  thereon,  on  Sth  of  March  1846  |>eli- 
tioned  House  of  Lords  that  present  pUintiff  might 
be  partv  to  writ  ai  error.  On  1 1th  of  May  Leeds 
orderea  record  to  be  remitted  to  Excheqaer.  Onlfae 
S4th  of  August  defendants  below  again  pctitisaed 
House  of  Lords  that  personal  representative  of 
deceased  plaintiff  might  be  made  a  party  to  the 
judgment,  but  no  order  was  made  tbereoo.  10th  ol 
November  plaintiff  sued  out  a  tcirt  fmiiat  to  hare 
execution.  Court  refteed  to  suy  all  proceefngs, 
but  allowed  plaintiff  to  sign  jodgmcnt  on  aeir* 
JaeUu,  with  a  atay  of  execution  for  six  weeks,  Ex. 

m 

See  Banking  Co-partnership.    Irregularity. 

Stdmctkm — Where  in  trespass  for,  on  divers  days, 
assaulting  and  debauching  S.  D,  then  and  still  being 
the  servant  of  plaintiff,  defendant  tiaveiaed  ' 
8.  D.  aras  servant  to  plaintiff  at  the  saM  av 


times  when,  ftc., — plaintiff  cannot  recover  apoa 

Eroof  of  a  service  subeequently  to  the  scdacuasv 
ut  prior  to  the  delivery  of  S.  D,  Q.B.  369 

A  &ther  or  mother  cannot  maintaiB  an  action 

for  seduction  of  a  daughter  or  servant,  withoist 

Sroof  of  loss  of  service.  The  law  does  not  imply 
amage  fron  the  mere  act  of  seduction,  Bx.  236 

Stt-  of— When  sum  ordered  by  Judge's  order  to  be 
refunded  to  a  party,  not  matter  of,  Q.B.  7S 

'—  Pluntiff  enUUed  to  avail  himself  of  aniaaBl  of 
bill  of  costs  where  defiindant  under  plea  of  sct.«ff 
put  in  sccoont  rendered  to  him  by  plaiMiff  by 
which  he  charged  himself  arith  items  due  to  dcfca- 
dant,  and  on  other  side  of  aoeonot  were  items  due 
to  plaintiff  lor  oosta  aa  an  attamey,  but  for  arkirb 
no  signed  bill  was  proved  to  have  been  delivaied, 
and  which  left  a  baJaoce  due  to  plaintiff,  Q.B.  MS 

-—  Where  set-off  is  pleaded  to  whole  dedaraticsi. 
and  amount  proved  under  it  doea  not  cover  plaia- 
tiff's  demand,  sum  proved  will  go  in  reducttosi  of 
damages,  but  defendant  will  not  be  entitled  ton 
verdict  on  plea  for  amount  proved.  Plaintif&  and 
defendant  naving   dissolvea   partnCTatdy,   farwer 
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agreed  to  take  tO  debti  on  thcmtetvei,  and  ideue 
defendant  therefrom,  the  latter  giving  them  a  bond 
finr  a  anm  of  money  payable  by Instalmentt,  Plain- 
tiff* having  failed  to  pay  debta,  defendant  was  >aed 
by  a  creditor,  and  aherin,  having  taken  his  goodt  in 
execution,  paid  debt  out  of  proceeda.  Semble— 
That  in  action  by  plaintiffs,  on  bond,  defendant 
entitled  to  set  off,  as  money  paid,  amount  so  paid 
by  shertif,  Ex.  137 
Sfl-nff—Vsuti  order  for  particulars  of  set-off  with 
dates,  not  sufficiently  complied  with  by  delivery  of 
particulars  without  dates, although  not  objected  to  by 
plaintiff;  and  defendant  will,  in  such  case,  be  pre- 
cluded, at  trial,  from  giving  evidence  of  his  claim, 
Ex.  208 

Plea  of  set-off  to  whole  amount  in  declaration 

in  debt,  not  supported  by  proof  of  a  less  amount, 
although  it  eqtial  die  sum  claimed  in  particulars  of 
demand,  Ex.  249 

See  Pleading.    Sheriff. 

Seltltment.    See  Poor  Law. 

Sewen— Commissioners  of,  having  power  to  join  levels, 
formerly  assessed  separately,  for  purpoae  of  drain- 
age ;  and  level  benefited  by  drainage  after  union, 
though  it  derived  no  benefit  from  the  junction  itself, 
liable  to  be  rated  for  the  whole  unitedf  district,  Q.B. 
377 
£Arri^— Deduction  of  auctioneer's  ten,  Q.B.  57 

' Liability  of,  to  50^  penalty  imposed  by  32  Oea  3. 

c.  28.  if  he  lakes  a  person  arrested  to  pnion  within 
thetwentyfbur  hours,  without  expressly  informing 
him  of  his  right  to  name  a  convenient  dwelling- 
house  to  which  he  may  be  carried,  Q.B.  98 

Attorney  of  execution  plaintiff  not  liable  to 

sheriff  for  the  fees  due  on  execution  of  writ  of  ro. 
so.,  aB.  103 

-  Where  execution  creditor,  who  has  paid  expenses 
of  sale,  by  appraisement,  of  the  goods  sold  under 
the  t.  fa.,  cannot  set  off  amount  so  paid  against 
sheriff's  demand  for  poandage,  Q  B.  134 

I  Vict,  c  55.  does  not  repeal  29  Elix.  c.  4.  s.  1, 

so  &r  as  regards  penalty  thereby  imposed  upon 
sherifik  for  exceedmg  specified  rate  or  poundiige 
upon  writs.  Sufficiency  of  declaration  against 
sheriff  for  taking  over  and  above  fees  alkiwed  by 
ioigei  under  the  1  Vict  c.  55,  more  than  allowed 
by  S^te  of  Elizabeth,  Q.B.  246 

■^— '  Question  whether  plaintiff,  by  his  communica- 
tions vrith  and  directions  to  officer  have  discharged 
the  sheriff,  and  where  proper  course  to  enforce 
sheriff's  liability  is  by  summary  application,  and  not 
by  an  action  for  money  had  and  reedred,  C.P.  138 

Execution  of  ca.  so.  after  death  of  plaintiff, 

Ex.M 

Ship  and  Shipping — Assnmpsit  on  charter-party,  by 
which  plaintiff  let  ship  to  defondants,  to  proceed  to 
T.  and  there  load  6<om  defendania  a  cargo  of  coals, 
ship  to  be  haded  in  turn.  FiiM  breach,  that  defen- 
dants did  not  within  a  reasonable  time  after  arrival 
of  ship  at  T.  load  a  cargo.  Second,  that  they  did 
not  load  the  ship  in  turn.  Pleas,  first,  that  defen- 
dants did  load  a  cargo  within  a  reasonable  time  after 
arrival  of  ship  at  T.  Second,  that  they  did  toad 
ship  in  tarn.  Third,  that  after  arrival  of  ship  at  T, 
ana  before  defendants  could  load  any  cargo,  and 
while  plaintiff  was  the  master  of  ship,  and  had 
care,  direction  and  management  thereoC  ship  was 
damaged  by  carelessness,  misdirection,  and  misma- 
nagement of  master  and  crew,  and  rendered  unfit  to 
recave  any  cargo.  Jury  found  ship  was  damaged 
by  carelessness  of  master  and  crew,  and  their  dis- 
obedience to  orders  of  the  harbour-master  of  T, 
while  the  latter,  who  by  law  bad  authority  to  direct 
and  controal  all  ships  there,  was  superintending  her 
eninnce  into  port    Ship  was  loaded  by  defendants 


as  aooo  as  she  was  in  a  fit  atate  to  receive  a  cargo, 
having  been  ddayed  two  months  by  damage.  De- 
fendants entitled  to  verdict  upon  all  the  issues :  the 
"  reasonable  time"  and  the  "  turn"  bdng  calculated 
from  time  ship  was  ready  to  receive  a  cargo,  not 
from  time  of  her  arrival  at  T,  and  plaintiff  naving 
care  and  management  of  ship  within  meaning  of 
third  plea.  Jnry  properly  directed  to  find  for  de- 
fendants on  last  issue,  if  plaintiff's  misconduct  con- 
tributed to  damage  done  to  vessel,  though  it  did 
not  entirely  cause  it,  Q.B.  44 

Ship  and  Shipping — Company  incorporated  by  charter 
ior  the  purpoae  of  building,  purchasing,  and  employ- 
in((  vessels,  entitled  toMve  them  registered  a* 
British  vessels,  upon  compliance  with  provisions  of 
8  ft  9  Vict  c  89,  applicable  to  registry  of  v«»els  the 
property  of  corporations,  althou^  individual  mem- 
ben  of  company  may  be  foreigners,  Q.B.  50 

• Under  3  ft  4  Will  4.  c.  55.  ss.  SI,  34.  operation 

of  a  bill  of  sale  commenees  not  firom  time  of  execu- 
tion, but  from  time  of  registration  only,  and  all 
rights  which  have  aocrued  by  act  of  the  law  or  of 
vendor  before  registration  are  ae  valid  against  mort- 
gagee or  vendee  as  if  unregistered  bill  of  sale  had 
not  existed.  Where  plaintiffs  mortgagees  of  ship 
under  bill  of  sale  in  writing  executed  before,  but 
not  registered  until  after,  bankruptcy  of  mortgagor, 
have  not  taken  possession  of  the  ship,  ship  passes 
to  assignees  as  part  of  property  of  the  bankrupt, 
and  not  as  piopoty  of  plaintl  A  in  bankrupt's  order 
and  disposition,  C.P.  147 

— -  Where  in  acdon  against  r^stered  owners  of  a 
brig,  for  negligence  in  navigation  of  vessel,  whereby 
plalntiA'  vessel  was  injured,  It  appears  that  by  the 
same  stroke  which  injured  plaintifft'  vessel,  defen- 
dants' (which  was  not  insured)  was  immediately 
sunk,  and  was  entirely  lost,  upon  construction  of 
the  53  Oea  3.  c.  159,  defendants  are  not  exempted 
ttom  all  liability  by  total  lost  of  the  vessel  The 
act  only  restricts  liability  of  the  ship-owner  to  value 
of  ship  and  freight,  at  $am«  time.  And,  qnart, 
whether  decision  in  Wibm  v.  Diehttn,  that  the 
value  is  to  be  calculated  at  the  time  of  the  collision, 
is  correct  If  defendants  had,  by  reason  of  the 
total  loss  of  their  vessel,  been  wholly  exempt  (torn 
HabiUty,  they  should  plead  that  fact,  Ex.  34 

—^  Liability  of  Underwriters.  See  Contract  In- 
surance. 

Slaatdtr — Words  spoken  of  a  superintendent  of  police : 
"  I  saw  a  letter  respecting  an  officer  of  the  Leeds 
Police  Force,  who  was  raperior  in  rank  to  A.  B, 
and  vriio  liad  been  guilty  of  conduct  unfit  for  pub- 
lication,"—not  actionable  without  spedal  damage; 
the  conduct  imputed  to  plaintiff  not  being  con- 
nected on  face  oil  declaration  widi  his  official  cha- 
racter, Q.B.  17 

First  count  stating  that  plidntiff  was  a  clergy- 
man of  the  nnited  church  of  England  and  Ireland 
0*  by  law  established,  and  vicar  of  W ;  that  defen- 
dant was  also  a  dergyman  of  said  nnited  church ; 
that  defendant,  intending  to  injure  plaintiff  in  his 
said  character  of  a  clergyman,  febely,  ftc.  spoke 
following  wofd*  of  and  concerning  toe  phdntiff  in 
his  said  profession  of  a  clergyman :  "  The  very  day 
I  (the  defendant)  came  into  residence,  Dr.  P.  (the 
plaintiff)  sent  for  me :  I  went  and  dined  with  him, 
and  the  wine  must  have  been  drugged,  for  I  took 
but  two  glasses  and  was  quite  stupified.  While  in 
this  condition  Dr.  P.  (Ibe  plaintilr}  put  a  bill  into 
my  hands  and  requested  me  to  sign  it,  saying  C, 
just  put  your  name  to  this :  I  wish  to  have  it  as  a 
security  for  the  payment  of  13W.  per  annum  for 
reading  for  you  at  the  new  church.  I  (the  defen- 
dant) answered,  will  you  give  me  a  pen  and  I  will 
sign  It,  but  1  thought  I  had  sufficiently  satisfied  you. 
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Immediately  I  had  ligned  it.  Dr.  P.  (the  plaintiff) 
anatcfaed  it  up  and  walked  to  the  fire  in  order  to  dry 
the  signature,  and,  laughing,  nid,  This  will  be  quite 
safe;  I  (the  plaintiff)  will  take  care  of  this.  The 
bill,  I  (the  defendant)  think,  was  drawn  for  2,5<MM. ; 
but  having  been  stupified  with  the  wine,  I  do  not 
rightly  remember ;"  and  also  the  following  words : 
"You  cannot  suppose  that  I  (the  defendant^  can 
meet  a  man  who  so  cheated  me  at  my  first  commg :" 
— a  good  count,  as  charging  imputations  on  the 
plaintiff  in  his  professionu  character.  Second 
count  char^n^  that  defendant  spoke  of  and  con- 
cerning plaintiff  in  his  said  profession  of  a  clergy- 
man the  words :  "  Dr.  P.  (the  plaintiff)  placed 
before  me  a  bill ;  I  (the  defendant)  signed.  1  do 
not  know  for  what  amount  it  was,  whether  for 
2,0002.  or  3,000<.,  for  I  was  completely  pigeoned  by 
Dr.  P.  (the  plaintiff) :" — insufficient  to  sustain  an 
action.  A  general  verdict  having  been  given  on 
both  counts,  venire  <U  ncto  awarded,  Q.B.  403 
Slander — In  action  for  shmder  of  tiUe,  where  it  is  ne- 
cessary for  plaintiff  to  prove  malice,  Court  will  not 
infer  malice  firom  defendant  having  put  a  wrong 
constructian  on  a  complicated  act  or  parliament, 
C.P.  124 

Plea  to  action  of  slander  by  plaintiff  and  his 

vrife,  that  plaintiff  Haria  was  not  the  wife  of  plain- 
tiff Oeorge,  a  good  plea  in  bar,  Ex.  16 

Declaration  in,  where  bad,  for  charging  defen- 
dant with  committing  grievance  by  way  of  redtal 
only,  Ex.  46 

Sovereign  Prince — Plea  to  the  jurisdiction,  Q.B.  300 

Speaker'!  Warrant.    See  Parliament 

Special  Case — Where,  after  verdict,  parties,  at  sug- 
gestion of  Court,  agreed  to  state  a  special  case,  and 
plaintiff  accordingly  drew  and  delivered  to  defen- 
dant a  case  which  was  rendered  abortive  by  defen- 
dant's default,  plaintiff,  who  had  the  general  costs 
of  the  cause,  held  not  entitled  to  any  costs  of  abor- 
tive special  case,  Ex.  3 

Special  Jury.    See  J  ury. 

/^ami — Memorandum,  signed  by  plaintiff, 
"  Total  value  of  wheat  growing,  &c.....  £94  10    8 
Rent  due  to  Hr.  A.   63  10'0 

Balance  due  to  Mrs.  M £41     0    8 

and  secured  by  joint  and  several  note  of  O.  P  and 
S.  P.  This  note  is  to  be  subject  to  the  revised 
valuation  of  Messrs.  C.  &  D,  and  will  be  more  or 
less  than  4W.  0>.  Sd.  according  as  thev  value  the 
com.  The  note  was  given  up  to  me  this  2Uth  of 
August  1844."  Agreement  to  which  memorandum 
referred  being  already  in  evidence,  memorandum 
itself  admissible  vrithout  a  stamp,  Q.B.  5 

Bastardy  bond,  in  penal  sum  of  1002.,  condi- 
tioned to  indemnify  parish  officers  from  all  costs, 
charges,  and  expenses,  by  reason  of  birth  and 
nuuntenanceof  bastard  child,  until  such  child  should 
obtain  a  settlement  out  of  parish,  sufficiently  stamped 
with  a  stamp  of  U.  15s.,  Q.B.  36 

I  On  indictment  for  conspiracy  to  defraud  A.  B. 

of  bills  of  exchange  and  money,  by  fraudulent  re- 

Sresenlations,  &c.,  it  appeared  Uiat  A.  B.  was  in- 
uced,  bjr  the  means  slated  in  indictment,  to  accept 
certain  bills,  and  that,  at  the  time  the  bills  were  so 
accepted  by  him,  a  warrant  of  attorney  was  given 
bjr  one  of  defendants  as  a  security  to  A.  B.  against 
his  liability  on  the  bills.  Such  warrant  of  attorney 
admissible  without  a  stamp,  there  being  no  idlega- 
tion  in  indictment  to  the  proof  of  which  it  was  ne- 
cessary, and  it  not  being  in  any  way  the  subject  of 
the  charge,  Q.B.  121 

-  Instrument,  not  under  seal,  that  T.  D.  had  pur- 
chased a  piece  of  ground,  with  four  messuages 
built  thereon,  in  one  of  which  plaintiff  resided,  and 


whereby  it  was  agreed  that  ptuntiff  ahoald  con- 
tinue to  reside  therein,  .dnrinjg  reaidfie  of  T.  D.'s 
interest  therein,  provided  plaintiff  sfaoold  so  lon^ 
live,  at  the  annual  rent  of  Is.,  and  in  event  of  his 
dying  during  continuance  of  term  his  vridow  should 
reside  therein  on  same  terms ;  and  T.  D.  fiirtber 
agreed  to  assign  all  his  interest  in  the  premises  so 
purchased  on  pavment,  within  seven  years,  of  1402, 
together  with  all  expenses,  requires  an  agreement 
stamp  as  well  as  a  lease  stamp,  Q.B.  182 

Aamp— Letters  of  administration  taken  out  to  lease- 
hold estate  which  at  the  time  of  testator's  death  was 
under  the  value  of  1002.,  but  before  the  grant  of 
administration  had  increased  to  a  greater  value  than 
1002.,  not  sufficiently  stamped  with  an  ad  walcrem 
stamp,  as  for  under  1002.  value,  Q.B.  305 

— —  A  paper,  containing  a  bill  of  parcels,  from  W. 
to  D,  at  the  foot  of  which  are  the  words  "  Settled, 
W."  the  whole  written  at  one  time,  and  no  money 
having  passed. — The  two  parts  being  distinct,  so 
much  01  the  paper  as  consisted  of  the  liiil  of  parcels 
is  admissible  in  evidence  to  prove  the  sale  of  the 
goods,  without  a  receipt  stamp,  Q.B.  374 

Contract  for  sale  of  railway  scrip  requires,  Ex.  18 

The  following  instrument  not  a  pnmissarv  note : 

"In  consideration  of  W.  D.  not  taking  any  nmher 
proceedings  in  the  above  actions,  I  do  hereby  under- 
take, vrith  the  said  W.  D.  that  I  will  pay  him  32.  is. 
every  quarter  of  a  year,  firom  this  day  until  the 
whole  of  the  principal  moneynowdueiran  J.  &  T.  V. 
to  W.  D,  262.  Is.,  with  interest,  be  iiilly  paid ;  the 
first  of  such  quarterly  payments  to  become  due  on 
the  30th  of  October  next  It  is  understood  that 
this  undertaking  is  not  to  be  a  release  or  dischaiife 
of  the  note  signed  by  J.  V.  and  T.  V.  to  the  said 
W.  B,  but  as  an  additional  security  far  the  above- 
mentioned  amount  now  due  on  sum  note,  with  the 
interest    Date,"  Ex.  31 

"Memorandum   of  one   hundred   and   seven 

pounds  had  by  me  of  S,  bang  an  advance  on  books 
sent  in  for  immediate  ule  by  auction :"  an  agree- 
ment relating  to  the  sale  of  goods,  and  admissible 
without  a  stamp,  Ex.  50 

-^  Operation  of  statute  7  &  8  Vict  e.  76i.  l  4, 
Ex.  85 

Letter  of  allotment  which  is  not  a  mere  accept- 
ance of  terms  stated  in  letter  of  applicatioo,  does 
not  require  an  agreement  stamp,  Ex.  173 

"£I70.    Received  from  Mrs.  B.  T.  the  sun  of 

1702.  for  value  received,  for  whidi  I  promise  to  pay 
at  the  rate  of  52.  per.  cent  from  the  above  date. — 
A.  A.  8,"  does  not  require  a  stamp,  either  aa  a  pn>- 
misaory  note,  a  receipt,  or  an  agreement,  Ex.  1 77 

——  "Gentlemen,— In  consideration  of  your  con- 
signing to  my  firiends,  Messra.  H.  O,  of  C,  sizteea 
casks  of  sherry  wine,  and  engaging  to  pay  me  I  per 
cent  on  the  amount  of  the  proneda,  I  noeiiy  agree 
to  guarantee  to  you  the  proper  sale  of  the  said 
wines  and  the  payment  of  the  proceeds  in  due  liae," 
(signed)  ftc,  within  exemption  in  Stamp  Act,  iS 
Geo.  3.  c  184.  sched.  part  1.  '  Agreement,'  relating 
to  goods,  wares,  or  merchandise,  and  does  not  re- 
quire a  stamp,  Ex.  178 

—^  A  letter  of  allotment  held  not  to  require  a  staaip, 
being  a  banker's  accountable  receipt,  witUn  the 
meaning  of  the  exemption  in  the  SS  Geo.  3.  c  184, 
Schedule,  part  I,  tit '  Receipt'  Plaintiff  bound  to 
produce  the  letter  of  allotment  aa  it  shewed  the 
terms  of  the  contract  on  which  the  moocy  bad  been 
paid,  Ex.  246 

Bjr  mortgage  deed  of  1773,  J.  had  mortgaged 

{iremises  in  fee  to  H.  for  6002.,  with  usual  proviso 
or  redemption  on  payment,  8k.,  but  without  aaf 
power  of  sale.  Further  charges  to  amount  of  4M(. 
were  afterwards  created  in  dvonr  of  M.  and  R.  Us 
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ientte,  who  called  for  money.  Mortgage  deed  of 
1837,  reciting  above  £>cta,  stated  that  plaintiff  had 
agreed  to  pay  IfiOOL  to  R,  and  had  advanced 
1,1231.  to  defendant,  heir-at-law  of  J ;  that  R,  in 
consideration  of  1,000/.  paid  to  him  by  plaintiff,  had 
conveyed  premiaes  to  plaintiff  in  fee,  subject  to  pro- 
viso lor  redemption  on  payment  of  entire  sum  of 
3,723/.  Deed  contained  covenant  by  defendant  to 
pay  sum  of  2,722/.,  but  on  different  days  from  those 
specified  in  mortgage  of  1773,  and  also  power  of 
sale ;  and  bore  a  6i.  stamp,  the  proper  ad  valorem 
duty  on  a  mortgage  tot  1,723/.  Deed  of  1837  more 
than  a  transfer  of  old  mortgage  and  advance  of  a 
further  sum;  and  that  covenant  to  pay  the  1,723/. 
at  other  times  than  those  stated  in  deed  of  1773, 
together  with  power  of  sale,  renders  deed  stamp 
necessary,  Ex.  293 

Aii«;>— See  Bill  of  Exchange.     Contract.   Copyhold. 

Stalutt—S  St  6  Edw.  6.  c.  16,  ('.P.  2S9 

29  Elii.  c  4.  s.  I,  Q.B.  246 

29  Car.  8.  c.  7,  Ex.  J 

6  Aone,  c.  16.  a.  4,  Ex.  40 

9  Geo.  2.  e.  16,  Ex.  190 

24  Geo.  2.  c  40.  s.  12,  Ex.  246 

32  Geo.  2.  c  28.  s.  1,  Q.B.98 

13  Geo.  3.  c.  63.  s.  40,  aB.  417 

SI  Geo.  3.  c.  151,  Ex.  218 

53  Geo.  3.  c  72,  Q.B.  27 

53  Geo.  3.  c  127,  U-B.  323 

S3  Geo.  8.  c.  159,  Ex.  34 

55  Geo.  3.  c.  184.  Sch.  part  1.  lit.  '  Recript,' 

Ex.246 
58  Geo.  3.  c.  69,  Q.B.  338 

3  Geo.  4.  e.  39,  Q.B.  57 

6  Geo.  4.  &  16.  a.  8,  Q.B.57 

6  Geo.  4.  e.  80.  a.  6,  Ex.  63 

7  Geo.  4.  c.  46,  C.P.  203 

7  Geo.  4.  c.  46.  s.  13,  Ex.  316 

7  ft  8  Geo.  4.  c.  30,  Q.B.  271 

7  &  8  Geo.  4.  c  53.  s.  82,  Q.B.  368 

10  Geo.  4.  c.  56.  a*.  1 1.  and  13,  C.F.  169 

11  Gea  4.  ft  I  WiU.  4.  c.  65,  Q.B.  107 

II  Geo.  4.  ft  1  Will  4.  e.  66.  s.  10,  Ex.  296 

2  WiU.  4.  c.  39.  a.  12,  Q.B.  33 

3  ft  S  WiU.  4.  c  39,  Ex.  14 

3  ft  4  WUI.  4.  c.  15,  C.P.  105 

3  ft  4  Will  4.  c  37.  ss.  3.  and  3,  Q.B.  260 

3  ft  4  Will.  4.  e.  42,  Q.B.  120 

3  ft  4  Will  4.  c  43.  a.  8,  C.P.  178 

3  ft  4  Win.  4.  e.  48.  a.  23,  Ex.  213 

3  ft  4  Wai.  4.  c.  71,  Ex.  51 

S  ft  4  WiU.  4.  c  74,  Ex.  139 

3  ft  4  Will.  4.  c.  74.  s.  91,  C.P.  1C8 

4  ft  5  WilL  4.  c.  51.  la.  82.  and  23,  aB.  368 

4  ft  5  WiU.  4.  c.  76,  aB.  344 

4  ft  5  WilL  4.  C.76.  a.  79,  aB.  353 

5  ft  6  WilL  4.  c  SO.  s.  11,  as.  338 

5  ft  6  WilL  4.  c  SO.  ss.  64.  and  109,  Ex.  136 

5  ft  6  WUI.  4.  e.  76,  aB.  433 

5  ft  6  WiU.  4.  c.  83.  a.  4,  Ex.  145 

6ft7  WiU.4.c.71,  C.P.  114 

6  ft  7  WilL  4.  c.  71  s.  46,  aB.  381 

6  ft  7  WilL  4.  c.  96.  s.  3,  Q  B.  386 

I  Vict.  c.  55,  aB.  846 

l&3VicLc.45.  s.8,  Ex.  341 

I  ft  3  Vict.  c.  106,  as.  82 

1  ft  8  Vict  c.  110.  a.  8,  Ex.  153 

1  ft3  Viet.  c.  110.  a.  6,  Ex.  67 

I  ft  3  Vict.  e.  110.  a.  8,  aB.  383 

1  ft  3  Viet.  e.  110.  s.  9,  Q.B.  364 

1  ft  2  Vict,  a  110.  a.  17,  Ex.  376 

1  ft  8  Vict  c.  110.  a.  18.  aB.  896t  Ex.  176 

2  ft  3  Vict  c.  37.  s.  1.  aB.  87 

8  ft  4  Vict  e.  24.  8.  3,  C.P.  177 

3  ft  4  Vict  c  86,  aB.  82 

New  Series,  XVI.— Index,  Con.  Law. 


Statute— 5  Vict  c.  5,  Ex.  303 

5  ft  6  Vict  c.  89. 8.  23,  aB.  7S 

5  ft  6  Vict.  c.  93.  s.  3,  aB.  368 

S  ft  6  Vict  c.  Ill,  aB.  27 

5  &  6  Vict  e.  116,  C.P.  75 

5  ft  6  Vict  c.  116.  s.  10,  C.P.  226 

5  &  6  Vict  c  122.  8.  19,  Ex.  105 

S  &  6  Vict  c  183.  s.  42,  aB.  1 

5  ft  6  Vict.  c.  122.  S.67,  aB.  382 

6  ft  7  Vict  c.  73,  Ex.  176 

6  ft  7  Vict,  c  73.  s.  27,  aB.  185 

6  ft  7  Vict.  C.89.  s.  1,  aB.  385 

6  ft  7  Vict  c.  96.  a  2,  C.P.  104 

7  ft  8  Vict.  c.  76.  s.  4,  Ex.  85 

7  ft  8  Vict  c.  96,  C.P.  75 

7  ft  8  Vict  c  110,  Q.B.  20 

7  &  8  Vict  c.  no.  ss.  1.  and  2,  Ex.  44 

7  ft  8  Vict.  c.  1 10.  ss.  7.  and  25,  aB.  407 

7  ft  8  Vict  c.  112,  aB.  856 

8  Vict  c.  10,  Q.B.  374 

8  ft  9  Vict  c  16,  Ex.  278 

8  ft  9  Vict  c  87.  ss.  2.  and  4,  aB.  33 

8  &  9  Vict  c.  89,  aB.  50 

8  ft  9  Vict  c.  100,  aB.  48 

8  ft  9  Vict  c  106,  an.  138 

8  ft  9  Vict  c  186,  Q.B.  353 

8  ft  9  Vict  e.  127  (Small  OebU  Act),  Q.B.  857 

9  ft  10  Vict  c.  66,  Q.B.  396 

9  ft  10  Vict  c.  95,  Q.B.  343 

Metropolitan  Police  Acts,  aB.  80 

Payment  of  chief  rent,  &c,  for  the  space  of 

any  three  whole  yean  within  twenty  years  before 
the  passing  of  statute  4  Geo.  2.  c.  38,  thongh  those 
three  years  nay  not  be  consecutive,  is  sufficient 
to  satisfy  provisions  of  the  5th  section  of  statute, 
Q.B.  174 

-  Retrospective  effect  not  given  to,  unless  statute, 
by  precise  words,  clearly  thews  such  waa  the  inten- 
tion of  the  leRiskture,  C.P.  75 

Construction  of  Salford  Paving  Act,  aa  to  giving 

of  notice  to  party  neglecting  to  pave  the  street, 
being  a  condition  precedent  tocommissionera'  right 
of  a<mon  to  recover  his  share  of  expenses  of  paving, 
Ex.6 

Recital  of  7  Geo.  4.  c.  46,  in  declaration  aa  on 

"  Act  made  and  passed  in  (he  seventh  year  of  the 
reign  of  her  present  Mai«<ty,  ftr.,  for  awumgti  other 
tkirngt,  the  better  regulating  of  eo-partnershipa  In 
England,"  aofficient,  Ex.  71 

StatuU  of  Limilathme.    See  Limiutions,  Statute  of. 
Staging  /Veeeet/rngs— Separate  actions  against  several 

provisional  committee-men  not  lUyed,  aB.  37 
against  all   defendants  except  one,  in  several 

railway  actions,  C.P.  3 

Defendant  who  haa  obtained,  after  declaration, 

order  for  particulars,  and  that  proceedings  in_  the 
mean  time  be  stayed,  which  he  has  served,  may 
afterwarda  Mrve  notice  on  plaintiff  that  be  aban- 
dons the  order  for  particulars,  and  at  same  time 
deUver  a  plea,  without  obtaining  a  Judge's  ordat  to 
readod  original  order,  C.P.  17 

Summons  for  further  time  to  plead  after  an  order 

for  time  to  plead ^rap<«ry,  ia  regular ;  and  if  re- 
tumabfe  at  opemng  of  office,  on  the  day  after  order 
expires,  it  opieratea  aa  a  stay  of  proceedings  tiU  dis- 
poaed  of,  Ex.  1 

Where  former  action  undisposed  of,  Ex.37 

See  Company. 

Stoppage  in  TVoaui/a— B,  residing  at  Birmingham, 
orders  goods  for  the  Valparaiso  market  of  defon- 
dants,  who  have  a  houae  at  Manchester.  Defen- 
dante  duly  forward  them  to  L,  H.  ft  Co.,  ahipping 
agents  at  Liverpool  employed  bv  B.  to  receive  and 
forward  his  goods;  they  forward  alao  some  pattam 
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card*,  and  in  their  letter  to  L,  H.  &  Co.  mid, «  We 
ha*e  forwarded  by  Picklbrd'a  the  pattern  cards  of 
four  cam  lent  by  them  thii  evening,  marked,  &c 
for  •hipment  to  Valparaito;  you  will  we  the  wme 
put  on  Doard,  with  the  goodi  and  property,  directed 
at  B.  mm/  direct  the  tawu  to  be  thippea."  They 
lend  the  invoice  of  goods  to  B.  Oooda  are  loaded 
by  L,  H.  &  Co.  on  board  a  vetael  for  Valparaiao, 
l»it  are  aiterwardt  re-landed  by  order  of  an  agent 
of  B,  and  aent  back  to  defendanta  to  be  differently 
packed.  Before  day  of  payment  for  gooda,  or  re- 
packing, B.becoinea  bankrupt: — Held,  that  pouei- 
aion  ofgoodi  at  well  as  property  veiled  in  B.  when 
B.'s  agent  ezerdied  ownerahip  by  re-landiog  goods 
and  lending  them  to  be  re-packed ;  that  trmsUut 
would  have  ended  there  had  it  not  been  already 
determined  by  original  delivery  to  L,  H.  &  Co. ; 
and  that  deflmdanl?  knowledge  that  gooda  were  to 
be  aent  to  Valparaiio,  and  of  which  they  informed 
L,  H.  &  Co.,  made  no  difference; and  tliat  vendeea, 
though  in  lawful  posaeaaion  of  goodi,  had  no  right 
to  retain  them  aa  agaiuat  the  aaaigneea,  C.P.  241 

Striking  out  Cotntt.    See  Time. 

JWamoM  for  Thu  to  Plead— opentei  aa  a  alay  of  pro- 
ceedinga,  Ex.  1 

Suoda^ — Arreat  on,  Ex.  S 

Swrrender.    See  Landlord  and  Tenant. 

TaxaHuH — If  the  date  in  a  notice  of  taxation  ia  in- 
aenaible,  it  will  take  effect  from  day  of  delivery, 
Ex.  SSS 

7Vnati(  0/  Will — Presumption  of  tenancy  at  will, 
Q.B.3i>7 

Tenaatt  <«  CMMnen — Treapaaa  Ilea  by  one  tenant  in 
common  againat  hia  co-tenant,  (or  licensee  of  the 
latter,)  for  digging  up  and  carrying  away  mil  of 
close  of  which  they  are  tenants  in  common;  foriuch 
an  act  ii  an  ouster.  In  such  action  plea  that  dose 
ii  not  close  of  plaintiff,  not  supported  by  proof  that 
heis  tenant  in  common  of  it  witb  others,  whoautho- 
riied  trespasses,  aB.  lOS. 

7<tubi^-Wbere  not  dispensed  with,  C.P.  18 

Plea  of,  and  replication  tliat  it  was  a  tender  of 

part  of  an  entire  debt,  C.P.  237 

Tfwie — Where  of  the  essence  of  contract,  Q.B.S 

Where  reasonable  time  a  question  for  the  Jury. 

Q.B.67  •'    " 

Defendant,  on  6th  of  November,  obtained  Judge's 

order  for  a  week'a  lime  to  plead ;  on  18th  be  took 
out  a  sammons  to  strike  out  one  of  two  counts  in 
declaration,  which,  on  Utb,  waa  diamiased  with 
cosia,  and  aame  time  an  order  made  giving  him 
three  days'  time  to  plesd.  Applicstion  on  i9th  for 
rule  for  striking  out  first  or  second  count  too  late, 
Ex.  15 

See  Indosure.      Ship  and  Shipping. 

21iaM  to  declare.    See  Particulars  of  Demand. 

Tippling  Act.    See  Pleading. 

Ttthe  Commulatim  Jet—Vlhen  diapute  before  aa- 
sistant  Tithe  Commissioner  between  landowners  and 
vicar — the  former  dsiming  exemption  from  payment 
of  all  tithes  in  kind  (except  certsin  appropriate  tithes 
admitted  by  ihem  to  be  payable  to  the  bishop  as 
rector),  and  the  latter  cUiming  all  tithes  except  said 
appropriate  tithes,  to  be  payable  to  him  in  nght  of 
hia  vicarage,  and  the  biahop  made  no  claim  adverse 
to  vicar;  and  the  Commiaaioner  dedded  that  the 
landa  were  aubject  to  the  payment  of  all  tithes  in 
kind  (except,  &c  )  to  the  vicar  for  the  time  bdng.— 
Landowners  entitled  to  raise,  by  iidgned  issue  under 
6  ft  7  Will.  4.  c.  71.  s.  46,  the  questton,  whether  the 
tithes  were  payable  or  not  to  the  viear  aa  claimed 
by  him  before  the  Commissioner;  and  right  of 
bishop  to  tithes  in  question  could  not  be  raised 
under  that  iiane,  Q.B.  SSI 


21(AM-^)n  a  motion  to  set  aride  writ  iasued  in  i 
brought  in  pursuance  of  46th  seeCof  7  ft  8  WilL  4. 
c  71,  plainaff  in  such  action  mutt  have  an  intatcat 
in  the  annual  payment  to  be  made  or  wilhhoMea 
exceeding  201  Per  Mamie,  /.,  such  interest  moat  be 
a  aole  interest ;  and  verdict  in  an  action  under  this 
statute  hinds  only  plaintiff  and  defendant,  C.P.  114 
Trade — Where  covenant  in  reatraint  of,  divisible ;  tai 
although  void  as  regards  distance  of  600  imles  fnm 
London  and  Westmiiuter,  good  as  regards  the  cities 
of  London  and  Westminster  themselves ;  andwhtre 
Jury  were  properly  directed  to  assess  the  damages 
at  ue  whole  amount  of  9,0002.,  and  not  to  ascertaSn 
actual  damage,  Ex.  108 

See  Contract 

Tretpau — for  distuthinga several  fishery;  and  what 

is  a  declaration  in,  QIB.  68 
^^  Where  maintainable  by  one  tenant  in  ooansan 
against  lus  co-tenant  for  cutting  peat  and   tatt, 
Sb.  103 

Declaration  that  defendants  with  force  and  arms 

broke  and  entered  dwelling-house,  and  aetzed  and 
took  divera  pooda  of  plaintiff  Pl^  that  one  H. 
being  aeiaed  m  fee  of  messuage  demisied  it  to  L.  for 
twenty-one  years,  who  demued  it  to  defendant  far 
residue  of  twent]r'«ne  years  leu  one  dag,  giving 
colour  to  plaintiff  in  usual  form :  "  under  coloor  of 
a  charter  of  demise  pretended  to  be  made  to  Uai, 
whereas  nothing  pa»ed  by  it,"  and  then  Justiiyiag 
for  the  entry  and  seizure.  Replicatioii,  that  be- 
fore L.  demised  dwelling-hoose  to  defendant,  he 
demised  it  to  one  F.  for  three  years,  and  that  F. 
assigned  his  term  to  plaintiff,  who  entered  iota 
dwelling-house  and  became  possessed  of  it.  Be- 
jtdnder,  that  demise  by  L.  to  F.  was  subject  to  a 
condition  of  re-entry,  reserved  to  L,  his  exeeatots, 
administrators  and  assigns,  in  case  premises  shoaM 
not  be  kept  in  repair ;  that  they  were  not  kept  ia 
repair,  and  therefore  that  defendant  entered: — 
Held,  upon  spedal  demurrer,  first,  that  defendant, 
being  under-lessee  for  remainder  of  a  term,  less 
one  dsy,  was  an  assignee  within  meaning  of  H 
Hen.  8.  c.  34,  and  could  take  advantage  oif  cove- 
nants entered  into  by  tenant  with  under- lesser: 
secondly,  that  colour  ^ven  in  plea  did  not  shew  a 
title  in  plaintiff,  notwithstanding  that  livery  of 
seisin  is  rendered  unnecessary  by  8  &  9  Vict-c- 106. 
1.2;  thirdly,  that  a  breach  of  the  peace  is  not  to  be 
inferred  from  the  averment  of  ri  et  armU;  foortUy, 
tliat  rqoinder  was  not  a  departure  from  plea, 
C.P.  6 
——  Justification  of,  under  alleged  grant  of  liberty  to 
enter  land  to  kill  game,  C.P.  81 

Inference  of  breaking  and  entering  apartments 

let  by  defendant  to  plaintiff  from  &ct  that  before 
term  had  expired  oefendant  prevented  plaintiff 
from  entering  house,  telling  him  neihould  no  longer 
have  the  apartments.  Assumption,  as  to  bnas 
plate  not  being  fixed  to  door,  so  as  to  sustain  trca- 
pass  for  removal  of  it,  and  vriiere  removal  of  it  wet- 
ficiently  cliarged  in  declaration,  as  against  deCca- 
dant,  who  had  pleaded  to  it,  as  a  disonct  trrspaasi 
and  not  as  an  aggravation  only,  C.P.  129 

An  action  of  trnpais  had  been  brauKht,  for 

pladng  stakes  on  plaintiff's  land,  in  which  iOs.  tad 


been  paid  into  court  and  accepted  by  plai 
afterwards  defendant  waa  served  with  nodes  ia 
writing,  that  unleii  he  removed  itakes,  a  fhr^er 
action  would  be  brought.  Continuanoe  of  dw 
atakes  on  plaintilTi  land  a  trespass  after  DotSea^ 
within  3&  4  Viet  c  24.  s.  3;  and  in  aetioa  brought 
for  such  eontinuanee,  pluntiff  entitled  to  full  costs; 
and  proper  mode  of  obtaining  them  by  enteifaig 
sunestion  on  roll,  and  not  by  certificate  of  Jw|p, 
CP.  177 
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T^ttpau — Trttpau  for  breaking  and  entering  plain- 
dri  doae,  and  damaging  fences,  hedges,  &c  Plea, 
justifying  trespass,  on  the  ground  of  right  of  way ; 
new  asrignmcnt,  that  action  was  brought  for  a  tres- 
pass on  acertain  other  portion  of  said  close  (set  out  by 
abuttals).  Plea  to  new  assignment,  that,  before  said 
lime  when,  &c.,  and  whilst  defendant  so  had  tight 
to  the  said  wajr  in  first  plea  mentioned,  plaintiff 
obstructed  way  in  said  first  plea  mentioned,  by  dig- 
ging a  trench  acroas  same,  and  because  defendant 
could  not  remove  obstmctioD,  be  did,  for  the  pur- 
pose of  aToiding  same,  and  using  way,  depart  out 
td  same,  along  said  other  portion  of  dose  in  new 
assignment  mentioned,  and  because  said  fences 
and  hedges  in  new  assignment  mentioned  were 
standing  on  a  portion  of  close  in  new  assignment 
mentioned,  and  that  without  breaking  and  damag- 
ing same  he  could  not  go  over  residue  of  said  dose 
in  which,  &c  he  did,  necessarily,  a  little  break 
and  damage  said  fences  and  hedges.  Replication, 
de  htjurii  .-—Held,  ditMenlienle  Plait,  B.,  that  right 
of  way,  stated  in  plea  to  declaration,  was  not  ad- 
loitted  by  new  assignment;  that  right  was  infor- 
mally re^asserted  in  plea  to  new  assignment,  and 
being  put  in  issue  by  replication,  defendant  was 
bound  to  prove  it,  Ex.  1S0 

—  See  Dutress.    Execution.    Infant    Pleading. 
Trial — Where  trial  postponed  by  Judge's  order,  on 

payment  of  costs  of  the  day,  unless  the  order  is 
accompanied  by  an  appointment  to  tax  the  costs, 
opposite  party  may  treat  it  as  a  nullity,  and  proceed 
to  tr^  the  cause,  Ex.  17 
Turnpike  TVus/— Act  of  parliament  enacts,  that  ail 
monies  received  by  trustees  of  the  roads  by  virtue 
of  act  should  be  applied,  first,  in  discharging  ex- 
peiises  of  the  act;  secondly,  in  paying  any  interest 
whidl  may  from  time  to  time  be  owmg  m  respect 
of  any  money  which  may  have  been  borrowea  on 
the  credit  of  the  tolls ;  thirdly,  in  repairing  roads ; 
fourthly,  in  paying  interest  of  money  thereafter  to 
be  borrowed;  fiflhly,  in  disdiarging  prindpal  suns 
borrowed  under  former  acts;  and,  lastly,  in  dis- 
chamng  prindpal  sums  thereafter  to  be  borrowed. 
Chairman  and  clerk  of  trustees  since  passing  of  act 
sign  accounts  by  which  they  admit  that  all  expciues 
of  obtaining  act  have  been  paid.  Executor  of 
pnortgagee  of  tolls  cannot  sue  clerk  of  the  trustees 
in  action  for  money  had  and  received  to  recover 
forty-three  years'  arrears  of  interest,  tolls  having 
been  received  by  trustees  in  thdr  charader  of 
tnulees.  Signature  of  accounts  amounts  to  nothing 
more  than  an  acknowledgment  that  prior  trusts 
had  been  satisfied,  and  that  trustees  had  fVinds  in 
their  hands  for  executing  remaining  trusts,  Ex.  193 

U$e  and  Ocnpatlm — Plaintiff,  tenant  of  premises 
(torn  Hay  to  1 3th  of  December,  lets  them  by  parol 
to  defendant  until  latter  day,  reserving  a  weekly 
rent,  intention  of  parties  being  to  create  relation  of 
landlord  and  tenant,  and  to  pass  right  of  possession 
by  lease.  Transaction  does  not  amount  to  an  assign- 
ment, and  use  and  occupatioD  may  be  maintained 
on  the  lease,  Q.B.  132 

—  See  Landlord  and  Tenant 

Unrjf — Loan  upon  discountof  bills,  payment  of  which 
is  secured  by  warrant  of  attorney,  authorising 
entering  up  of  immediate  Judgment,  which  may 
ultimately  be  a  charge  upon  land,  under  1  &  2 
Vict  c.  110.  s.  19,  not  a  loan  or  forbearance  upon 
security  of  land,  within  meaning  of  proviso  in  2  a  3 
Viet  c  37.  a  1,  aB.  87 

In  covenant  on  an  indenture,  whereby  defendant 

covemmted  to  pay  to  plaintiff  2S0{.,  and  interest, 
defendant  pleaded,  thirdly,  that  it  was  corruptly, 
and  against  the  form  of  the  statute,  agreed  that 


Slaintiff  should  lend  SOOt  to  defendant,  and  that 
efendant  should  pay  more  than  the  lawful  interest, 
namely,  sot,  and  that  fbr  securing  payment  of  SMI, 
defendant  should  deliver  to  plaintiff  an  indenture, 
whereby  he  should  covenant  to  pay  him  SSOt.  and 
interest,  and  should  sell  to  plaintiiTcertain  paintings, 
goods,  &c.,  and  certain  crops  of  grass  then  growing 
on&c;  that  for  securing  payment  of  2501.  and  inter- 
est, defendant  delivered  to  plaintiff  the  indenture 
in  thedeclaration  mentioned,  whereby  hecovenauted 
for  payment  of  260JL,  and  interest  thereon,  and  sold 
to  plamtiff  the  paintings,  goods,  ice,  and  crops  of 
growing  grass;  that  sum  of  SOt,  and  interest  pay- 
able on  UOL,  exceeded  rate  of  iL  per  cent.  Fourth 
plea,  that  indenture  was  obtained  by  fraud  and 
covin  of  ^luntiff.  Fifth  plea,  that  defendant  assigned 
to  plaintiff  certain  paintings,  &c.,  and  crops,  and 
that  plaintiff  sold  same,  and  received  proceeds  of 
sale,  and  satisfied  himselfthe  sum  of  2S0{.,  and  inter- 
est, and  plaintiff  accepted  proceeds  in  full  satisfac- 
tion of  iiOL,  and  interest  Replication  to  third  plea, 
that  agreement  and  indenture  were  made  and  exe- 
cuted after  the  3  &  3  Vict  c.  37.  (the  Usury  Act), 
and  whilst  said  act  was  in  force.  ■  To  fourth  plea, 
de  imfurid.  To  fifth  plea,  that  plaintiff  did  not  sell 
said  goods,  nor  receive  proceeds  of  such  sale,  nor 
pay  himself  sum  of  i50l.,  and  interest,  nor  accept 
said  proceeds  in  satisfaction.  Third  plea  good,  and 
replication  to  it  bad  in  omitting  to  aver  that  contract 
was  entered  into  after  passing  of  statute  2  &  3  Vict 
c.  37,  and  did  not  relate  to  Umd.  Fourth  and  filth 
replications  also  good,  Ex.  266 

Faria»et — Declaration  alleged  that  defendant  cove- 
nanted that  he  and  all  persons  claiming  under  him 
would,  upon  request,  and  at  the  expense  of  said  de- 
fendant, execute  all  such  further  assurances  as  might 
be  reauired,  &c.  Indenture  produced  with  cove- 
nant tnat  defendant  "  would,  upon  the  request  and 
at  the  expense  of  the  said  defendant,  execute,"  Ac 
a  fhtal  variance,  Q.B.  156 

— —  Declaration  that    defendant    covenanted    with 

glaintifik  to  pay  a  sum  of  money,  and  alleged  as  a 
reach  non-payment  thereof,  and  that  the  nDOnnt 
was  and  still  u  due  and  owing  from  defendant 
Plea,  lion  «/  faelum.  Covenant  given  in  evidence 
that  defendant  and  A.  and  B,  and  any  two  of  them, 
did  for  themselves  Jointly,  and  each  of  them  for 
himself,  &c,  severally,  covenant  with  the  plaindfi^ 
that  defendant,  A.  and  B,  or  some  or  one  of  them, 
would  pay  to  plaintiff^  ■  certain  sum  of  money  on 
a  day  named.    No  variance,  Q.  B.  16S 

— -  t>etween  writof  eopioi  and  copy,  Ex.  57 

See  Amendment  Bill  of  Exchange.   Ouarantie. 

Vendarand  Purchater—Men  unpacking  of  goods,  not 
corresponding  with  sample,  by  vendee,  not  an  ac- 
ceptance unless  goods  kept  an  unreasonable  time, 
aB.  190 

In  an  action  for  breach  of  agreement  to  assign  a 

lease,  plaintiff  may  under  an  diegation  of  damage, 
that  he  had  been  "  put  to  expense^'  in  investigathig 
title,  &c.,  recover  his  attorney's  bill  for  so  doing, 
though  not  pdd  before  action  brought,  Q.B.  341 

Fluntifik,  on  30th  November  1845,  sold  defen- 
dant twenty  railway  shares  at  20s.  premium,  no  day 
being  mentioned  for  delivery  of^  scrip ;  on  31st 
October  shares  )iad  fallen  to  14<;  premium,  and  on 
diat  day,  after  business  hours,  defendant  gave  plain- 
tiff notice  that  he  should  not  take  the  shares :  on  the 
22nd  the  shareii  were  at  8s.  premium,  and  the  price 
continued  to  fall  till  6th  of  December,  when  plain- 
tiffs sold  the  shares  at  17s.  discount — Measure  of 
damages  In  action  for  breach  of  defendant's  contract 
was  the  difference  in  price  between  the  30th  and 
22nd  of  October,  Q.B.366 
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Vendor  and  Purciater—See  Auctioneer.    Lien. 
ftnue — Where  brought  back  to  county  in  which  it 

wai  orisinally  laid,  without  undertaking  to  give 

material  evidence,  ftc,  Q.B.  81 

-  Where  plaintiff  entered  into  undertaking  to  ^ve 
material  evidence  in  Middlesex  in  action  against 
defendant  for  penaltiei  under  3  8e  4  Will.  4.  c.  15. 
(.  S, "  for  representing  a  pantomime,  of  which  the 
pluntiff  was  the  author,  without  hu  licence,  at  a 
pbce  of  dramatic  entertainment,"  proof  by  witness 
of  taking  pantomime  in  manuscript  from  plaintiff's 
bouse  in  Surrey,  and  offering  it  for  sale  by  plaintiff's 
directions  to  B.  in  Middlesex,  satisfies  the  under- 
taking, C.P.  105 

Plaintiff's  undertaking  to  give  material  evidence 

in  county  satisfied  by  proof  of  letter  of  defendant, 
admitting  part  of  debt,  posted  in  snch  county,  and 
received  by  plaintiff  in  another  county,  Ex.  17 

Ki  *(  i^r«ii«— Meaning  of,  C.P.  6 

Watiwr.    See  Irregulaiitv.    Warrant  of  Attorney. 

IFnrd  m  CAoiieery— Authority  derived  from,  Q.B.  42 

WaiTaii(^i9r</aniey— Signing  judgment  on  a  warrmnt 

of  attorney  for  a  sum  lar^  than  that  mentioned  in 

the  warrant  is  only  an  irreKularity,  wliich  may  be 

waived  by  the  laches  of  the  defendant,  Q.B.  310 

If  upon  the  execution  of  a  warrant  of  attorney, 

defendant  request  plaintiff's  attorney  to  name  an 
attorney  to  act  for  him,  which  he  accordingly  does, 
and  the  defendant  adopts  the  person  so  named, 
though  a  stranger  to  him  and  hi»  afbirs,— it  if  a 
sufficient  nomination  under  the  1  &  2  Vict.  c.  110. 
8.  9.  SembU—That  where  collateral  securities  are 
not  mentioned  in  a  defeazance  to  a  vrarrant  of  at- 
torney, pursuant  to  the  rule,  Michaelmas  term,  42 
Geo.  3,  the  Court  will  not  set  aside  the  instrument 
for  such  irregularity,  Q.B.  359 

Agreement  to  waive  a  icirt facial  to  revive  judg- 

moit  upon  warrant  of  attorney,  after  judgment 
aigned,  is  valid,  though  not  executed  with  formalities 
required  in  execution  of  warrants  of  attorney  by 
9  &  10  Vict  c.  110.  s.  9.  Where  one  of  several 
plaiatift  dies,  and  execution  issues  in  names  of  sur- 
vivors, absence  of  a  su«estion  on  the  record  not  an 
irregularity  entitling  defendant  to  ^scharge,  Q.  B.  364 

— ^  See  Judgment. 

Waste— The  declaration  in  case  for  waste  stated  that 
defendant  held  a  dwelling-house  as  tenant  thereof 
to  plaintiSs,  under  a  demise  b^  the  plaintiSk  to  him ; 
by  reason  of  which  tenancy  it  became  the  duty  of 
defendant  to  manage  the  tenements  in  a  proper 
manner,  and  not  to  permit  waste ;  yet  defendant 
did  not  manage  tenements  in  a  proper  manner,  but, 
on  the  contrary,  permitted  dweUing-bonses  to  be- 
come waste  and  ruinous.  First,  declaration  bad  on 
general  demurrer,  it  being  consistent  with  its  alle- 
(Rations  that  defendant  was  tenant  at  will  to  plain- 
tiffs, and  therefore  not  liable  for  permissive  waste ; 
secondly,  statement  of  tenancy  not  an  ambiguous, 
but  an  insuffldent  statement  Quiere — Wheuer  • 
tenant  from  year  to  year  is  liable  for  permissive 
waste,  Ex.  134 

Watek-nU.    See  Rate. 

WeighU  and  Urnnret—Vfbut  avowry  stating  ob- 
struction of  juries  in  examination  should  state, 
ft.B.  18 

Wif^ Evidence  of  due  execution  of,  where  two  attest- 
ing witnesses  are  dead,  the  handwriting  of  one  is 
proved,  and  a  person  of  the  same  name  as  the  third 


(•  marksman)  ia  examined,  bnt  tbraogh  age  and 
infirmity  does  not  recollect  the  feet  of  atteatalioa, 
as.  97 
Will — Testator,  after  disposing  of  certain  real  estate, 
gave  "  all  the  rest  of  my  household  fumitare,  books, 
Unen,  and  china  (except  as  hereinafter  mentioiMd), 

foods,  chattels,  M<a/«,  and  efitets  of  what  naive  or 
ind  soever,  and  wheresoever  the  same  shall  be  at 
the  time  of  my  death  to"  certain  execatoit  in  trust 
to  sell.—"  Estate"  does  not  pass  real  estate,  Ex.  H9 

-  See  Probate  Duty. 

Witnta — Insuffidency  of  affidavit  for  attachaaent  for 
not  obeying  Crown  Office  snipsra*  in  aettlcaMst  ease 
by  reason  of  not  shewing  jmiadietion  of  Jnstiws, 
Q.B.  169 

— —  Supreme  Court  of  Jndicatare  at  Madras  for 
every  purpose  snbstitnted  for  Mayor's  Court  for- 
merly in  existence  there;  and  bound  to  receive  and 
obey  mandamus  from  Court  of  Queen's  Bench  for 
examination  of  witnesses,  under  the  provieions  at 
13  Oeo.  3.  c.  63.  s.  40.  Writ  directed  to  Chief 
Justice  and  other  Judges  of  the  Court,  commandiog 
them  to  hold  court  for  such  examination,  properly 
executed  where  return  made  by  Chief  Justice  and 
one  other  Judge  shews  that  Court  was  held  by 
them  only.  It  appeared  from  retnro,  that  the  wit- 
nesses were  sworn,  that  original  exaainatiosis  were 
taken  by  sworn  officers  in  open  court  and  in  writinp; 
and  subsequently  transcribed  upon  parehmeot  m 
Crown  Office  at  Madras  (by  whom  did  not  appear), 
that  parchment  writinRs  were  carefiilly  coDatcd  and 
compared  by  sworn  officers  with  originala,  and  sack 
parcnment  writings  were  annexed  to  return,  wMdk 
stated  them  to  be  the  examinations.  This  a  sab- 
stantial  compliance  with  directions  of  statute  II 
Oeo.  3.  c.  63.  s.  40,  and  such  examinations  receiv- 
able in  evidence,  Q.B.  417 

Court  of  common  law,  on  issue  directed  by  Chan* 

eery,  no  power  to  interfere  to  siter  duties  and  powcra 
of  commissioners  appointed  by  Court  of  Chaneery 
to  examine  witneises,  C.P.  27] 

In  Information  against  defendant,  for  nsing  a 

dstem,  in  making  of  malt,  widiout  making  an 
entry  thereof,  as  required  by  act  of  parliament, 
where  wimeas  ia  aaked  by  defendant's  coonsei,  if 
he  has  not  stated  to  one  C.  that  Excise  officers 
oSteed  him  20i.  to  say  the  cistern  bad  been  nsed, 
and  denies  the  alleged  sutement,  evidenca  eannat 
be  given  to  shew  that  he  had  in  foct  made  it. 
Where  a  witnea  is  asked  if  he  has  made  a  certain 
statement,  which  is  material  to  the  issue  and  at 
variance  with  other  parts  of  his  evidence,  and  he 
denies  that  he  has  made  such  statement,  evidaace 
may  be  ^ven  to  shew  that  he  did  ia  feet  make  the 
statement.  Where  a  witness  is  examined  as  to  a 
fitet,  with  a  view  to  shew  that  he  is  biassed  as  to  Ae 
cause,  and  he  denies  the  fact,  evidence  may  be 
offlsred  in  contradiction  to  prove  die  feet,  Ex.  iW 

Worii—"  In  manner  aforesaid,"  C.P.  88 

Meaning  of  word  "  transferred"  in  dcdanlioD 

on  apromiasory  note,  Ex.  257 

Writ.    See  Distringas.    Banking  Co-partnersbip. 

Writ  <if  Error— ion  not  abate  by  death  of  defimdaat 
below;  and  where  writ  of  error  brooght  after  death 
of  defhndant  below,  and  no  assfgnnent  of  en«n 
deliveredr— judgment  of  non  jgnu.  signed  under  rale 
of  Hilary  term,  4  Will.  4.  held  regular.  PWaliff 
let  in  to  assign  errors  on  payment  of  casta,  (t.B> 
390 
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Will  be  found  at  the  end  of  the  Reports  of  Cases  in  the  Exchequer  of  Pleaa. 


POINTS    BBLATtlfO    TO    M  AOI  BTKATBS. 

[The  Names  of  these  Cases  have  been  embodied  in  the  foregoing  Table  referring  to  the;)iaejte,  but  they 
will  be  found  reported  in  a  separate  Table  at  the  end  M  the  Index  to  the  Mafjatrmtes'  Caaca.] 


Brrata. — In  the  Queen's  Bench,  in  placttnm,  p.  364,  5th  line  f^m  bottom  of  2nd  coL,  for  "  9  &  10  Vict,** 

read  1  ^  2  VkU 
In  the  Exchequer  of  Pleaa,  p.  100,  second  line,  for  "wn  incumbent."  read  mm  net  jacimint. 
In  the  Exchequer  of  Fleas,  15  Law  J.  Rep.  (N.i.)  p.  346,  Drake  v.  Pickford,  for  "  Rule  diseharged," 

mA  BmU  abtoUte. 


Printed  by  James  Holmes,  4,  Took's  Court,  Chancery  Lane,  London. 
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